Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


„d, Google 


■^  ^ 


HARVARD  LAW  LIBRARY 


Received     |.  ■  ■  /   \   t   IQ?Q 


n 


D,Biiii.d,Goo'^le 


DiBiimd, Google 


„d, Google 


„Google 


„G6ogle 


VIF2GINIA    F^EF'OFiTS, 


jEsi^r^BJi^aoiM-- 


ANNOTAXED 

UNDER  THE  SUPER  VISION  OF 

THOMAS   JOHNSON    MICHIE. 


Volumes  9,  10,  11  and  12,  Leigh's  Reports. 


Tbb  Michie  Company,  Law  Pobijshess, 

Charlotte9vii,i,b,  Va. 

1902. 


DiQitized^yGOOgle 


DiBiimd, Google 


REPORTS    OF   CASES 


ARGUED  AND  DETERMINED 
IN  THE 


COURT  OF  APPEALS, 


AND  IN  THB 


GENERAL   COURT, 


VIRGIN  lA. 


Bt  benjamin  WATKINS  LEIGH. 


VOLTTHE  IX. 


Entered  according:  to  the  Act  of  Congreu,  the  16th  daj  of  May, 
eighteen  hundred  and  forty,  for  the  Commonwealth  of  Virginia, 
in  the  Clerk'a  OfBce  of  the  District  Court  of  the  Eaatem  District 
of  Virg-inia. 


K«print«d  by  ThB  Uichib  Company,  by  authority  of  Act  of  Legislature, 

approved  February  24,  1900.        Digitized  3yGoO>?lc 


JUDGES 


COURT     OF     APPEALS 


DURIHO  THB  Tins  OF  THItSK  KBPORTS. 


HENRY  SAIKT  GEORGE  TUCKER.  PkbsidenT. 
FRANCIS  T.  BROOKE.  WILLIAM  H.  CABELL. 

WILLIAM  BROCKENBROUGH.*         RICHARD  E.  PARKER. 


AUomey  General :  SIDNEY  S.  BAXTER. 


:t  (p.  US  of  ttili  volume) 


JUDGBS 

OF  THE 

GENERAL    COURT 

TIME  OF  THESE  REPORTS. 


DANIEL  SMITH. 
FLEMING  SAUNDERS. 
WILLIAM  DANIEL. 
LEWIS  SUMMERS. 
ABEL  P.  UPSHUR. 
RICHARD  H.  FIELD. 
JOHN  T.  LOMAX. 
JOHN  SCOTT. 
WILLIAM  LEIGH. 
LUCAS  P.  THOMPSON. 
BENJAMIN  ESTILL. 


JAMES  E.  BROWN. 
EDWIN  S.  DUNCAN. 
JOSEPH  L.  FRY. 
JOHN  B.  CLOPTON. 
RICHARD  H.  BAKER. 
JOHN  B.  CHRISTIAN. 
JOHN  J.  ALLEN. 
JOHN  Y.  MASON. 
ISAAC  R.  DOUGLASS. 
PHILIP  N.  NICHOLAS. 


zed.yGOOg[e 


TABLE  OP  CASES  REPORTED. 


Alexander  BherlS.  WIIbod  and 

Ashby'a  adm'x  v.  Smith's  ex'x..  li 

AtktDBOn  v.  KoblDHon a 

Aylelt'B  ex'or  y.  Hoblnfton 

Bailey,  Qreenlee'B  aara'ry & 

Bauk    of    Marietta.  Jackson's 

adm-iv g. 

Bank  of  the  Metropolis  v.  Jack- 
Bank  uf  the  United  Staiea.  Lee 

Bank  of  the  United  States  v! 

JackBOD'Badm'x t 

Barrett.  Commonwealth  v (t 

Uartlejr  and  others,  Linton  and 

BedBOOd     ei'or    of    FulEham, 

Mlars  and  olhers  T » 

Beers.    Booth   &   St.    John   v. 

Black  V.  Qllmore .' .'!!!!!!!!  i 

Bond  &  Co..  Uason  v 1: 

Boyle  V.  Townea 1! 

Browne's  adm'r  and  Morton's 

admT.  Smith  -r a 

Brown    A   Klvea  r.  Ralxton  « 

Pleasants a 

Brown  T.  Commonwealth 8 

Back  adm-r  of  Friend.  Cheat- 

Burfooi.  Cheatham  adm'r  V s 

Barraai.  SattOD  T .,  K 

Chapmaa  V.  Chevls a 

Cheatham  adm'rv,  Bnckadiii'r 

ofPriend s 

Cheatham  adm'r  T.  Barfoot B 

Cheatham    adm'r    v.    Friend 

adm'r  of  Friend i 

Ctaevls,  chapman  v 2 

Christian  and  others.  Sherman 

Clemeota  T.Poweli'a'adm-rB!!! 
Clopton,  Commonwealth  V 1 

Colilns.  Commonwealth  V t 

Commonwealth,  EarbartT <! 

Commonwealth,  a  watkln  V. A 

Common  wealth.  Kirk  v. d 

Commonwealth.  Llnkons  T e 

Commonwealth,  Malle  T. t 

Commonwealth,  Moran  v g 

Commonwealth,  Moore  t t 

Commonwealth,  Pase  V t 

Commonweallh.Sperryv e 

Commonwealth. Talnm's  ex'or 

Commonwealth  V,  Barrett e 

Commonwealth  V.  Clopton 1 

Commonwealth  V.  Coe e 

Commonwealth  T.  Collins t 

Commonwealth  V.  Fells fl 

Commonwealth    v.    Hill    and 

Commonwealth  T.  Lambert t 

Commonwealth     t.     Marston's 

Commonweaii'hTlpiper!!!!!!!! « 

Commonwealth  v.  Wilson ( 

Commonwealth  v.  Ynnns t 

Cross    t.    Cross's   adm'r    and 

others i 

Davis  and  others.  Bobrv 

Deane  and  othen  t.  Hansford 

and  wife  and  others I 

Dickinson.  Satton   v i 

DIsher.  Kayserex'or  Ac.  T I 


tt  and   wife  and  others. 

Ine  T.' Henry  and'wife  and 

Fells,  Commoiiweaith  v!','.!!'.'.!.  <l 
Fisher  V.  BaaaelC  and  others...  11 

Friend's  adm'r  (Bnck).  Cheat- 

Friend's  adm'r  (Friend).  Cbeat- 

■      n   adm'r  t M 

ham's    ex'or.  Hlars  and 


Dobbins,  U-HllUon  v 


Oarland.  Johnson  t 
Qlles 


others  (E  casen)  i 

Jllmore,    Black  v * 

QoTemor  for  Fisher  y,  Vanme- 

Baliey.'!!'^  6 

Quthrie's    adm'r.  Thompson's 

.  Commonwealth ( 


Hairs  ton 
Hall  T.  Pe 


oods... 


Hansford  and  wife  and  othi 

T.  Elliott  and  wife  and  others.    1 
Henry   and  wife  and   ottierB, 


'Herbert,  M'Coy  V 5H 

Hewlett  *c..  Parks  v ftl 

Hill  and  others,  Commonwealth 

a 

1  and  others.  Loue's  ex'or 

__.u:opollsT....! a 

Jackson's  adm'x.  Bank  of  the 

-   ited  Stales  v i: 

ton's  adm'i  v.BankofMa- 


arlaod.. 

*c.  V.  Disner 

lelland  Chapin.. 


Lane's  adm'r 


LInkous  r,  Commonwea 


_jlle  T.  o 
Marietta 

adm'x  V. 
Mara  ton 'a 


ir  &c.  T.  Israel  and 
bank,      Jackson's 


M'Cracken  and    wife.    Parsons 

T 4 

Metropolis    bank  v.  Jackson's 

Mlara  and  others  t.  Bedsood 


T.  Dobbins 42S 

Commonwealth 6&1 

Commonwealtb 636 

;)mmonwealth "  88S 

Hewlett&c BI1 

T.     M'Cracken    and 

«8 

,  Wilcox  T 114 

1    others,    Wart    and 
Lt  relation  of  HaU  t.  . .  4U 

f.May 178 

and   others  t,    Oiles 

ir  (3  cases) 3>T 

mmonwealth  T Kff 

IdrnTB-ClementSY.,,.  I 
:  Pleasants.  Brown  tt 

ESS 

Lapp's  adm'r  v 478 

.  AtklosoDT.. ses 

iaTia  and  others.  .*.'.'."!!  SO 
Wilson  &  Edmunds..  ITS 
n  adm'r   v.    Christian 

adm'r.  wiison'sc'nra- 

i't'AaiibV'aadni'i'V.!  1S4 
Browne's  adm'r  and 

sadm'r tU 

iS  and  others,  Handly 

484 

.Commonwealth fBS 

and  another.   Beers. 

iSL  John  V. IBS 

I  heirs  T.  Swann 404 

LKthtfoot  V 451 

Barross SSl 

Dickinson 143 

le pb en's  heirs  T 404 

Weaverv 4M 

ex'or     V,     Common- 

M 

n's  ex'or  v.  Guthrie's 

WhlteT 347 

T.  Lane's  adm'r £S 

Boyle  T 1B8 

lames  SIver  and  Kan- 

ompany  T Si! 

jtates  bank,  Lee  and 

SUtea    bank    t,    Jack- 

T,         Oovemor       tor 

T IB 

ex'or  &c.    T.   Winston 

4c 180 

1  others  at  relation  of 

Peck  and  otbera 4S4 

r.Tapscott 4S4 

Toncray 847 

',  Pearman 144 

Ikimmonwealth  v 048 

nd  others  T.  Alexander 

4Ee 

Edmnnds.Scates  V 4TI 

cnrator  v.   Sheiton's 
_. U2 

C  V ". 180 

dm'rv.  Duval 8 

lairston  v 306 

I.  Commonwealth  v....  «> 

Griesby 3V7 

^mmonwcalUi  v 8S8 


zed.yGOOg[C 


TABLE  OF  CASES  CITED. 


Abbott.  Kennell  v.,  1  Ves.  Sot.... 

Abbot  v.Marale.SVes.  148 

Abby.  Woodley   v..  5  Coll  tU 

BO.  MI.S 

A'Conrt  y.  Crow.  S  Blngli  "  " 
AdaiDB.  PrlBB  v..  1  Sail. 
Adams.  Wbitwon2]  v..  b 


Baok  of  MarietU  t.  M'Calley.  1 

Rand.  MS MI 

ank  of  the  melropolla  v.  Jack- 
Bon's  adm'x,  reix>rc«d  2S1, 
citea MB 

Baukot   tbe  state  t.   Hard,  1 


Alexander  T.  Macanley.  t  T.  R 

•11.-.. 
Aleiani 


Wbeat  n '.  ,2»1.  G 

Alexandria^  bank,    Taylor': 


auiu  K,  reporwu  i3i,  i:iiea —  s 
Bank  of   Utlca  v.  Smallcy,  e 

Bank  of  virBlnia"T!'craiir,"(l 

I.*1b1i  3W.  MB Ml,  8. 1~ 

Barker  eiparte.SLelrli  718. .lie.  187 


Anderson  t.  BDllock  Ac,  4Mnnf. 

Ml B 

Andrews.   Bnccber  v..   t  Salk. 

18 1 

Anrel'B  case.  lVa.cas.  881 8 

Ann  Sealbert'a  case.  Leacb'gC. 

L.aSO BI7 

AniboDy,  CtilBholm  v..  1  Hen. 

*Munl.87 8.4 


9  Rand. 
,    DanferBeld,    8 


ineral.  Bay  lis  y.,  1 

B 

neral  v.  Daplenla. 

ep.I44 4 

eaeral  t.  Weeden. 


And1torT.Nicbolaa.lM 


.   Norwood,    G  Crancb 


ported  4B.  died SM.  a. 

A^scoocb.  Newton  v..  18  Ves. 

&n M.91. 1 

BacBbaw  v.    Spencer,  3  Atk. 

B88 

Bailie.  Leisblon  v.,  9  Cond.  eno. 


Balrd  V.  Rice. 


..  GBand.nS 2tB 


al.  T..  1  Brock,  t 


'.  pllzeerald.   IB  East. 

4 

iCamp.  W...  4 


Baskervllle  &c,  Scott  Ac.  1 


Bass  T.  Knssell.  1  Tain 
Basar.  Smith.  12Vin.  a 

T.  b.  SB.  pi.  4.  p.  Via... 
Batte  ei'or.  Ragsdale 

IWasD.lOl 

Battley  V.  Faalkner.  8 


r.  Mills  T 


I   Call  SIO 
IW, 


Camp.  17B 

128.  ».«0 

Bennet.  Commonwealth    r..    8 

Va.  cai.  ISB. <M.  071 

Bennett.  Carrlnston  v..  I  LelEh 

S40 88 

Bentv.  Baker,  IT.  R.IT 471 

Berkeley,   Leftwlcli  v..  1  Hen. 

AMunf.  61 ■,-■■-•-.■;; '"^ 


...SB.0D.V1. 


878 

Blae.    Brow 

Bieife  V.' Beazley.  l  BroVc,  C. 

1B7 S 

BillipBAc..1>wlsAc.  T..  II.elKb 

8«« 41 

nil  V.   Founb  western  turn- 
pike CO..  14  Johns,  rep.  410 S 

ilndOQ    tearl  of)  v.    Earl    of 

Lincoln.  Harris 
isr 

Ha 

Lclsb  B81... 


BlalgroTe.    Baird   v..  l  Wasb. 

170 615 

Blamire.  Monntey  v..    4  Rnss. 

8H 8d9 

Blaod  T.  Lamb.  2  Jac.  A  Walk. 

IW 397,170 

Bloodtcood.   Kane    v..  7  Jobos. 

cb.rep.eo BOO.B(».IO 

Boatrisbt.  Peaaley  v..  I  Lelah 

1» BL8 

Blythe'B  ex'oFS  A  aL  t.  Brock- 

enbroush  Aal..BLe1sbaiB...  488 
BolcerT.  MackeU.  AVea.  BOB....  87 
Bonafons  t.  Walker.  2  T.   R. 

1S9 400 

BoDd  T-    Olbson  A  Jephson.    1 

Camp.  18S 498 

Bonner    T.    Charlton,    i    Bast 

IW 144 

Boone,  Sbergxild  v.,  18  Ves-  its 

.90,  iB 

Boawell.  Dry  v.,  1  Camp.  »»-..-  481 
BoultbeeT.Stnbbs.iaVea.SD...  IW 
Bowden,  Commonwealth  v..  9 

Maaa.rep._494 818 

H.  Black.  108. .'. .'.,"..  8«0 

Bowmaker  t-    Moore.  7   Price 

as 188 

BowyerT.  CbeBnnt.4i:,el»h1...  BK 
Bowyer    v.    Martin,    0   Rand. 

&K 8M 

Boyd.  Steele  T..SLeiEb  B47.....  IW 
Bradford  A   al.,  Rankin   v.,   1 

LeiKhiS8,  in 488 

Branaford  Ac,  Stevens etal,  v.. 

8  Leirb  140 401,  S,  8.  8 

Braj",  DunnT..1Call  »9 SB7 

Brent  V.  Qreen,  S  Leich  S 4di,  B 

BriEden   t.   Parkes,   8  Bob.  A 

Pull.  414 see 

BrtsKS.  Laconv..  8  Atk.  10B 48 

Btv.Clarke.il  Wend. 

.„ SOI 

Brockeabroagb  A  al.  v.  Blytbe's 

ex'orsAaL,  ILelBbOlB 408 

Broerarev.  Winder.  IVea.  jnn- 

«S4 86.01.1 

Brooke's  admTa  t.  Sbelley,  4 

Hen.  AHai]f.»& B4 

Brooks  T,  Scott's  ez'or.  1  Mnnf. 

Browne  v,  Ld.  Keayon.  8  Hadd. 

cb.rep.  410 86.91 

Brown's    cane,     reported    08. 

cited tm 

Brown  v.  Biss.  7  Ves.  ISO. .  88.  90. 91, 1 
Broce.  Warwick  v..  2  Man.  A 

Selw.  tOB BBS 

Bachcr's  case.  Goal.  88 177 

Buckley,  Earl  of  Stafford  v.,  1 

Ves.  sen.  171 167 

Buckner  v.   Uackay,   l  Leirh 

—  BIS 

,  Johnson  t.,  8  Wash. 

Ballitt'B  ez'ors  t*.  WiDsu>ns.  i 

Mnnf.  198 2MI.  T,  9. 170 

Bnliock    Ac    Anderson    v..   t 

Mnnf.  441 BIB 

Burdett.  Fowls  v..  8  Ves.  488. ...  87 
~nrke   A  wife,    Sydnor    Y..  4 

Rand.  101 41S 

Bnrnley'B  adm'r  t.  Dake  Ac.,  i 

Rand.  Ite 480 

Bums.  CnrryT.,1  Wash.  111....  414 
Burrows,  Ficminr  v..  1  Rush. 

ITB 867,871 

Bnasard.  WetzellT..  II  WbeaL 

808 49.  S8B 

Batcberv.  Andrews,  ISalk-U..  138 
Batcher  T.  HiitOD.4  Leiarb  BIO. .  48 
Butler.  Capel  v.,  1  Sim.  A  Stu. 

487 HO 

DiQitized^yGOOglC 


CaUava  r.  Pope.  I  Lelsh  t0t..16T,  MO 
CambiidscT.  Roas.  B  Vcb.  U...  SJf 
CatneroD.  Peane  v..  1  Uan.  & 

Selv.tn 14f 

CamiibeU  y.  Facwrson.  coort  of 

appeals.  Marcb  ISK. .  ..38D.  J»,  »l 
Capel  V.  BuUer,  I  Sim.  Ic  Sta. 

.  IW 


4S7 


..iLdKli 


Casks  Citbd. 

CommoD  wealth  y.  Clue.  S  Bawle 
«8 ( 

Common  weal  til  v.  Kinney.  SVa. 

"la.  140 ( 

lococbeaxae  bank.  Bees  v..  G 

'.  Uarsiiaii  T'.'GCall  iu'.! 

Cook  Ac.  T.  Palmer.  S  Bam.  & 


Mnnt 


CarrlDEton  t.  Bennett,  l  Lclsh 
m 

Carter's  ez'ors  t.  CnttlnE  and 
wlfe.5Himf.tt8 

CarterT.  Pearce,  I  T.  R.  in 

«8,7. 

C^Uer,  HowErave  v. ,  S  Ves.  & 

kt.b'.— 

.,  S  Madd.  cb. 

Chambers.  Blcbardi  t..  io  Ves. 

Bffi 

Chambers.  TriUetT..Cowp.BM..  1» 


L*ighU4.. 


Cook  V.  OaUer.  I  P.  TFms.  xa... 

taii.1 

CooUdire-  Tbe  n.  States  v..  1  Oal. 

'»  adm'rv.  Cordle'sez'or. 

lf.«B ZBB 

Pierce  v..  it  Johns,  rep, 

CraiK.Thebaiik  of'virfrtnia  V.', 

SL«lSb»g,  U8 iBI.  S,  I 

AlO,  ai  Crane,  Greeo  v..  i  Ld.  Raym. 


CrawBhay  i 


»Ler.  481.. 

unanaiess  t.  tTice.  3  Ves.  W 

Chance]'  v.'  Uay.  Prec.   in  ch. 

SB! 

Cbapman.  Fy>rtb  v.,  1  P.  Wma. 

on 

Chapman  t.  Barrlson,  t  Rand. 
9.  Keane,  B  Adolph,  & 


COUIDB. 

aiaie  ri 

WlCrickett'Mayhew  V.Vi 

~"     IBK 

Cilppay.  Wolcott,  *  Madd. 

Tate' 


IslM... 


Charlton.  Bonner  T..GBa 
Cbav]s.Arth<irT..aBand.lli....  tao 
Chestnnt.  Bowyer  v..  4  L^lgh  1 

t 

Chichester  t.    Mason.  T   tielgb 

M4 ITClTiB 

Chieholm   T.  Antboay,  1  Ben.  & 


Clarke.   Farmers    bank   v..   i 

Lelsh  BOB 

Clarke's  aflm'r  t.  Day,  »L«l«h 


Clarke  t.  Martin.  1  Ld.  Raym. 

788 ! 

Clark  T.    Hardlman.  !   Lelsh 

Claytor  v.    Anthony,  V  Hand. 

«e 

Clemen  twin     t.     Williams.     B 

Cranch  71 

Clewes.  Bex  v„  4  Carr.  A  Payne 

Ml B 

n.0QaterT..tLeT.8».....  4 


Clopton  T.  HorriH,  B  Ijelgh  ITS... 
Cine.  Oommonwealtb  v.,SRawle 

4W 

OocksedEC  v.  Fanahaw.  1  Dous. 

IIS 

Cohen's  case,  2  Va.  cas.  IGB 

Coles  V.  Trecotblck. «  Ves.  2S4.. . 
Cole  T.  Bawlinson.  I  Salk.  «».. . 
Colllngwood   V.    Pace.  1   Vent. 

Collins,  CrawBtiay  v..  i  Rosa.  K» 
S08. 

Common  wealtb.  Barer  and 
wffev..  4UasB,  rep.  iBt 

Commonwealth,  Hord  v.,  4 
l>Uh  87* 

Commonwealth.  Meyera   t.,    t 


9  LEIQH 

DowdaJl.  Pickett T..  awash.  i<M 
414.420 

Drayton  v.  Drayton,  I  Desans. 
BM  w 

Drew,  Payne  t..  4  East  ees.  ..179, 180 

Dmrnmond's   adm'ra.  Roane's 

admT  v..  B  Band.  ISt SLE 

<ry  V.  BosweU,  ICamp.asv 4SI 


BBro.CC.  MB 

Dukeof  Rutland  T.  Dutchess  of 

HarrU.SCatllfl.','.'.'!; 
Dunn.  Maclean  t.,  1  Bins.  73. .. 


m,  ITS, 
.M.  S 


Leirh  SOI 

lB2,18Ves.  BSd.. ...,■.,,..... 07. sm 
Cross,  A'Conrt  v..  t  Blngb.  B!». .  " 
Cmmmey.  Norrls  v..  t  Rand. 

IEI.SS4-8 171. a 

CoDulnarham    r.     Mitchell. 


.  BBS 


Patteson.   i 


v.. S Barn.  A  Aid.  m.!. 
Edwarda.  The  King  T,    ' 


CuttlnB  and  wife.  Carter's 
ei'orB  v..BMunf.£38 4 

Dabney,  Minor's  ex'x  v..  SRand, 
IBI BB«,»7I,2,  4.B,i 

DaneerQeld,    Armistead   v.,   S 


Darls.  Reno's  ei 

A  Mnnf.SBl 

Dawson,  Glasscock's  adml 

Munf.  BOB aoe.0,  10 

Day.  Clarke's  adm'r  v.,  1  Iielsb 

17! 14,6,  ft 

Dean.  Roebuck  v.,  3  Ves,  ]un, 

S» 80.  W,  K 

Demarest  v.  Wynkoop.  B  Johns, 

ch.  rep.  ISO II 

Denton,  The  people  v.,  i  Johns. 

De  VandM.'crooke  v.]  0  Ves.  IW, 

IK,  IS  Ves.  BBO SB7,  B 

Dickson  T.  Tbomson.  S  Show. 


,,06,1 


'ore.    Sale 

4)8.410,  43! 

PriEK,  8  Bam.  A 


Dishmai's  < 

LeUh  M8. . 
Doe  d.  Long 

Creaa.  lai BB.  M 

Doe  d,  PllklnBton  v.  Spratt,  6 

Barn.  A  Adolph.  731 St 

Doe  e,  d.  I.ewlsetal.  t.  Barks- 
Doe  T.  Quy.  8  East  ISO 


E.  I,  CO..  Benrlqaea 

ayin.  U6S 

r.  Dyoae.  I  P.  Wma. 


1.  171.. 


T.    Earl    of 

C,B74 ( 

'.  Buckley,  t 


'.'. .'  II 

( 

.'  Bl 

Harben.  S  T.   R. 

_ li 

Edwards  t.  Symonds.  0  Tannt. 

—      I 

T.  Elder's  ei'or.  4  Leish 

101.  4,  7, 

Plnburry  v..  1  P,  Wms. 


[AEaatT 4£B 

iklne,  7  I^lrh  M7..  IW 
r.  Dudley  adm'r,  ft 


E  parte  Barker,  i  Leich  7 


Fairfax's  dexl: 

Munf.  118 

Fansbaw.  Cockaedge  i 


Commonwealth,  Woriham  v.,  A 

Rand.  076 MO,  10, 

Commonwealth    t,    Beanmar- 

cbals,  SCaU107. 161 MO.  »0. ! 

Commonwealth  v.  Bennet.  SVa. 

cas.  Vb. on,  0 

Commonwealth    v,    Bowden.  S 

Mass.  rep.  404. B 


DorBet(dnkeof),  WoodstockT., 

BBro.C.C.BBO 

iODEberty  A  White.  Shaver  v.. 

BMunf,  110. i 

DonglaBa.  Israel  v.,  1  H.  Blacks. 

241 ! 

Douglaas.  NewBOD'B  adm'r  v..  7 

Har,  A  Johns.  417 


Fearoa  ex  parte,  6  Ves.  BBS 3i 

"Itch.  New  York  printing  and 

dyelns    establlBhmeot     v.,    I 

Palae  07 ti 

Fltzeerald.  Barton  t„   IB  East 

B28 * 

Fltiherbert.  Robinson  T,  E  Bro. 

C.C.  127 2 

FltzbnEh's 


zed.yGOOglC 


Poster,  PHtam    v.,   1  Bam.   A 

Creaa.  M8,. 41, 1 

Fourlti  western    Wrnpike  CO., 

BUlT.,UJoIiDB.  rep,  ilS S 

Frasier,OrlfflthT.,8Cr«ncli  1..  I 
Frailer  v.  Frailer's  ex'ors.  i 

Leigh  64* 88. 

Oale,  Oorbam  v.,  T  Cow,  TS9 1 

Oarrard  v.  Henry,  B  Rana  110..  < 
Oarrett  Ac.  v.  Carr  Ac..  8  LiClrti 

Oartii'scase.SLielrliTai .'  t 

Gary.  Wilson  v..  fl  Mod.  Sll < 

Qee,  SrdDor  v..  t  Lelab  US 1 

Qell.  EvercatT..  I  Ves.Jan.  £86..  ! 

Glbaon  ft  JepbsoD.  Bond  v.,  I 

Camp,  ISB ( 


Ol  asBcock  'a  ad  ID  'X 


OrauL  T,  VansiiD. 


s.  Qale.  TCow,  J»... 


1.  ai 

a,  Tlmberli 


Grave . 

IT*. ai6.a. 

Grays  v.  Turnpike  co 

Raod.  sra _._ 

GreeD,  BrentT.,  ei.eleh!S..,,4SI,  6 
p.  ABbby.  »  L^Ub  185. .. . 
~.  Crane.  2  Ld.  Raym. 

■  lui 48.  381 

Qreear.  Jodlth.  SRand.  1 ~ 

OreeDT,  Rodd.S  Alk.  MS 

Green  t.  Ward,  I  Ruaa.  MB 

Oresbam  v.  Qresham.  8  Manf. 

197 M6,fl,» 

OrlfflD.  Kellosv..  iTJobna. 

174 


.  Wbltaker,  1  Bar.  A 


Halifax  T.  WIlaoD,  II 


1,  £lll»v.,3  TauDLKi...,  548 


ftBorr.  1838. ..  M8 


Harwood,  Fanlkuer'B  adm'z 


Cases  Cited. 

Haatlnira.    HeyllDB    v.,   1    Ld, 

[awkcB  A  HI,  t.  Saanders.  i 

Cowp.  Me 3M.  E 

Hefloer  v.  HlUer  and  otbera,  1 

HDDf,   41 4 

[enrifioesT.  Dntcb  E,  I.  eo.,  S 
Ld.  Raym,  1683.  t 

Henry,  Ersfcloe  i  , 

Henry.  Oarrard  v.,  BRand. 
Hemdon' 


I     WO,,, 


Hey  don's 

Hey  11  DC 


4Hen.  &1 


SLeiebSTS..  IWK 

"Tana.  no..  *- 

_Murdock 

.ffi4.  «M  B 


HastloKB,     I 

4*1 

I     T.,    8   Can- 

r'.j'iLelVb'aa.'.' 


Hill.  Alcock 
Hill.  AtUns 

184 . 

Hltev.  Fairfax,  t  Call  U ;  4 

Hilton.  BDtcberv..  4  Lel(Cb  Ell- 

istaton  T.  Wbltsreave,  I  Jac. 


!,  Chapman  v..  8  Adolpb 
Ills  iro 

1*48 

I  V.  Grlffln,  17  Johna.  ret 

171 

■.  Proctor.  1   Vea.  i 


Kl.   . 


r,.  Gil: 


S  Mnnf. 
i.'ii4',.*»,~i 


Hooper.  Pier ... _ 

Hopev.  Ld.  Cllfden,  BVeB.  4»..  f 
Houklrk  V.  H'Conlco.  I  Bracken. 

rep.HO-a  1( 

Hord     V.     CoiDmonwealth.     A 

Rand.  en. K 

Howell  V,    YonnK.   B    Barn.  & 

Creaa.EBB 41 

HowBTave  v.  Cartier.  8  Vea,  & 

Beam.TS ( 

BndnoD.   Maasey  v.,  1  Herlv. 

IM B 

HudHoosT.  HQdaon'Badln'r&c,■ 
eMunt.  S52 608.61 

Humpbreyo'B  adm'r  t.  West's 

adrn'ra,  BRand.  B18 41 

Homer,  Qlbaon  v.,  *  H.  Blacks, 

Hiinter'B  adm'rs  v.  Ject,  4  Band. 


I  Kennou  i 

Kenyoti   I 

Madd.  ct 

King  V,  - 

7  Klne   T. 

Kins  T.  J 


U'Roberta  Am..  I 

Browne    v,,    8 

..    110 86,1 

EdwardH,  4  Taant.  801.,  Bl 

-»ke,  BVea.  438 t 

HlsBlnB,   8   Carr.   & 

a 8! 

ineH,  *CarT.  ft  Payne 

Kins  v,  Sceyenaon.  Leacb'a  C, 


lOi... 
Hon  (era 
laee  T., 

Hurd,  Stale  bank  V.V  *  Maaa*. 

.     "  a 

Hurt's  commlsaloners,  Jenklna 

v.,sRaod.  440 61 

HnlcblDson,  Atkynson  t,.  8  P, 

"" —  MB « 

Roane  ft  al..  4  Call  BT9.. 

4*.»e,( 

Israel  v.  Doarlass.  1  H.  Blacks. 

*41 H 

Jackson.  Stout  v.,  *Band.  ISt... 
adm'x.  Bank  of  t^e 


Ld.Clifden.  Hope  y.,  eves.  4«e.,    BT 
Ld.  Curxon.  Perfect  v..  6  Madd- 

cb.  rep,  441 87 

Ld.  Keoyon.  Browne  v..  S  Uadd. 

■    reiJ.  410 80,01 

:e,  RoyaCer  ftc,  v..  1  Muof. 

Ledbetter,' '  Wil'l'lalnson '"■r.'."i 


7.  Berkeley,  t  Hen.  S 


T.  JohDBon,  Forrest'* 


Jackson 


Plumbe.   a  Jobna 

('.   Wheat,   is  Johns. 

8 

U'WIlUams.  8  Munf. 


Lewis  eCal.  (Doee, 


Jeffries,  Land  r.,  6  Rand,  261. 
■      ■  ■    !  V.  Hurl'B  commlaaloi 
Rand.44B 

86i*M.  >l 


ephaon  Sl  Glbatm,  Bon 

Camp,  18G 

,  eaaoD.  Doe  t.,  B  East  80. 
Jett,    Hunter'; 

Johnson,  Le  Sace 


v..  1 


Johnson  i 


X 

BntDagton.  S  Wash. 

v„  1  Carr.  ft  Payne 

M 

Loffwood.  1 


Jones  ft  Temple 

Wash, 42 

Jones  y.  Moore.  6  Binney  678., 


Lilly's  case,  I  Lelrb  691.  681 

«.  7,8, 

_  J,  4.  60.  8.  0.  BO,  01. 1. 0.  73.  6.  0.  7 
Lincoln  (bUbop  of).  Harris  v.. 

~  P.  Wms,  188 878 

iwood,  Jones  ft  Temple  v.,  1 


t  (Doe  d.)  V. 
Cress,  m 

Loopy.  Summers 

LncaB.  Morlnc  7., 
Lnttrell,  Wood  v. 
Lyde.  Doey.,  IT,  R.IIM... 


zed.yG00glC 


Macanley.  Alexander  t..  i  T.  R, 

811 

Mackay.  Bnckoer 


Casss  Citbd, 

..  ISSjMuKSeridse.  Lee  r..  I  Ve 

'    Beam.  118 

ffliMunatone,  Cooke  v.,   1    Bi 


i  LelBh 

51 

Vea-MO.... 


4HeD.  ftMunf.  B 


Ualtlaad  t 
MandcTllle  1 


4BlaBb.  721..  Ml;    S  Barn.  &  Aid.  t 


Perry,  aCalira.M 


IPerryv.  Woods.  JVes.JW 

Phiiipe  V.  NelBonVsManf.  78...'.  See 


r.  Crafts.  II  Johna.  r 
?. ' Hooper.  Stra.' Hi'.'.'. 


k,  JacksoD'aadm'z 


Harsball  v.  Conrad, 
UarsloQ'a  case,  r 
MarliQ.  Bo  wye  I 


M  New  river  CO.  v.  Qrayea.iVera. 

«1 Ic 

!1  NewsoD'B  admY  v.  Douslasa,  T 

Har.ft  Jobna.  417 

It  Newton  V,  AyBcoaffb.  IB  Vea.  8U 

■8  New  York  prinllDK  and  dyelni 
i7|    eaUbUabroeat    t.    FItcb.    1 

PalteVT V 

.  .88.  e?  Nlcbolas.  Auditor  v..  2  Muni.  31 


PUtaro  Y.  Foater, 


MNlcl 


BRaad.  82B..  BM 


F,  Crummey.  9  Rand.  S 


1.  Clarke  v..  2  Ld.  Raym. 

UartlD  V.  AodenoD.  8  Rand.  IB 

SN 

MaaoD.  Chlcbeiter  v..  7  Lelrb 

!« 170,  171,14 

Maasey  t.  Hadaon,  2  Merlv.  1»„  H: 

Uassle,  Abbot  v.,  3  Vea.  148 6<M 

May,  Chaneey  v.,  Prec  In  eb. 

BW.. MM 

Maybew  v.  Crlckelt,  t  Swanst. 

I«S  170.172,4 

Maynard,BasaeCv.,  CrokeEUz. 

»'caiil7i!!  397 


i7  Powia  T 
Poyntz, 
C,  472. 


Fonnereac  v..  1  Bro.  C. 


..IS.  1< 

K...  K7 


Oxenden.    Cblcheste 

Taunt.  147 

'ace.  ColUngvood  v..   ) 


itabllsb- 


M'Carthy,  Short  ».,  S  Bam.  & 

M-Co'Dlco."Ho'pkVrk"V.:"i 
Brocken  rep,  *»-82 II 

M'CnIlonirb  et  al.  t.  Sommer- 
Tllle.BI-elgh  418  4i 

Melson.Phillpa  v..lHanf.7a..,.  » 

Hecropolla  bank  v.  JackBOn'H 
ad m 'I.  reported  211.  cited....  SI 

Mian  V.  BedBOOd  ez'or.  re- 
ported Ml,  cited 41 

UUler  and  otbers.  Hellner  v,.l 


Hllla  T.  Bell  e; 


Palmer,  Cook  Ac.  v..  8  Barn.  A 

CreSB.7SB 1 

Palmer's  case.  B  Co. 


2  Salk,  « 
elntr  e 
of  New  York  v 

KemeyBTl.'  SVes,"* 

i7 »1 

Wmte  v..  4  TauDL  20*..  IBI 


PariBb 


f  9L  Clemen 


r.  Par- 


MParker  i.  Staalland.    II    East 

BdB I 

to  Parkes.  Brl^den  v.,   t  Bos.    A 

"'     ~   1.4B4 1 

Parkes  v.  White,  11  Ves.  W6 

\s     aio.iiB, ! 

Patterson.  Barney  v„  8  Har,  £ 

T     Johna.  its 

Patterson,  Campbell  v.,  court  of 


Prlntlnr  and  dy' 

■     meQt( 

Palse 
Proctor 

4     as,* 

Rassdale  ex'or  t.  Batle 

Ranelagb  r.  RanelaBh,  3 

«Keeae441 ar 

3  Rankin  v.    Bradford    k   aL,  I 

Lei  Eb  103.  ITS. 4«8 

I  RawllnsoQ,  Cole  v..  1  Salk.  314..  W8 
RawliQB  T.  Ooldlrap,  6  Ves.  44ft.  »7 
•  --  -  -      "anna's  ex'or,  8  Band. 


T.  Pollard 

17 


T.  Seymour.  4  Johna. 

,178 

CanDlnsbam     v.,    4 

180 

••a  ez'ort  v.  Waller,  t 


Moore.   Bowmaker 


Price 
neyBTS.'.V,  K 


Pearce.  Carter  v 


]»... 


r.  Lee.  2  Eq.  ca.  abr.  3S8...  n 

r.  ConococheaBue  bank,  8 

Rand.  828 24 

Reno'a  ex'ors  t,  DaTts,  4  Hen.  & 

Mnof.SSl H 

V.  cieweg,  4  Carr.  *  Payne 

r.  HlBBlna,  t  Carr.  ft  Payne 

IB  Rex  T.  jonea.  2  Carr.  A  Payne 

-     — 81 

r.  Stevenaon,  Leacb'a  C.  L. 

SI 

_.  ...BairdT..  ICalllB S»,  11 

riRlcev.  White.  4  LeiBb  474 4? 

"■  ■       "V.  cbambera.  10  Vea. 


Moore,  Jones 

Moore.  Lona  v„  8  Esp, .  _ 

Moore's  caae,  S  Lelgb  TOfi ( 

UorBan.  Jonea  y..  l  Bru.  C,  C. 

«8 _ I 

HoHnr  T.  LQcas.  4  Call  S77 

Morria.  CloptOD  t.,  BLelsb  178.. 
MorrtaoD.   Bell  t..  I  Peters  Kl 

4B.  I 

Uotteux.  Dnronr  v..  I  Vea,  sen. 

tai I 

Monnsey  v,  Blamlre,  4  Russ.  tU 

B 

Hourlilyan,  Warden  v..  1  Esp. 

N.P.  cas.  801 t 

H 'Roberts  &  uz,.  Kennon  v..  1 


.  2T,  R  TSa.  SS7 

„„ ...,  ,1        -  —        — 

aim  ah.  Weston 

People  T.  Denton.  S 
276 

rep.  IBT.' .' 

People  V.  olcott.  9  Johns. 

SOI __ 

Perej;,TheU.State3v.,B  Wheat. 

67B 818 

Perfect  T.  Ld,  Curzon,  8  Madd. 

.  Time  well 


...Sift,  17 


T.  FltiSerbert.  1  Bro. 
r.'  Wi'litl'iiBoa,*  S  Price 


Rodd,  Oreen  v. 


,lAtk,  108 
..,.888,  870.  Si 
Perry.  Manderille  v..  8  Call  78. 


T.  Dean.  1  Ves.  Inn,  2S5 

88,  BO, 

r.  HolUday  Ac.  8  Mnnf. 


..  ftl 


Roae  A  nx.  T.  Boi 

_  Black,  loe. 

Rooa.  CambrldBc  t. 


zed.yGOOglC 


0  LEIGH 

Royater  Ac.  t.  Leake,  S  MoDf. 

EM S 

RudEe.  PIncoiDbe  v..  Yelv.  iw. 

Hob.* * 

RnOerex  parte,  SVes.  136 4 

RQBBell.  Basa  v..  I  Taml,  18 

Rnssell,   Catlett's   ez'or  v..   e 

Lelen  sm 6*7.8,630, 

Rnssell  t.  Lansstaffe,  Dong.  611 

1__ 

RoBsellT.  LoaB.4Vea.Ul..,M.«a,»l 
RDUaui]  (dnke  of)  v.  Dntcher' 

of  RaUand,  3  P.  Wma.  !I0. .. 
Sale    T.    DEsbman'H    ei'orB.    _ 

Lelrt]648. 4M.19CI,  in 

Samuel  r.  Maraball.  3  Lelsh  6«7 

B8,W 

--    ■      1.  Langbi  

"is.  Wl.. 
Vine.  3 
.  Hawk 

.    RoberUOQ,  4  T.  R. ' 


CA3XS  CiTBO. 

StrotboH,  OlOTer  v.,  I  Bro.  C.  C. 


Satlolk  (earl  of).  Earl  of  BId- 
dODT..  4  Bro.  P.  C.  674 „ 

Sammera,Loot)v..6RaDd.6ll-4.  IW 


SydDor  V.  See.  4  I.el«b  UB 11 

Syme  Ac.  v,  Uontarae.  4  Hen. 

AMunf.lSO t 

SymoQdB. Edwards  v..6TanaL 


Sealbert'H  caae.  Leacb's  C.  L. 

Sbarp,  Vincent  v..  S  Starkie'a 

SbarpleuT.'weiab.'Vbaii.'ira'.'.  I» 
SbarerT.  Wlilte  ft  Dongberty, 

eHnnt.UD. 440 

Sbelley,  Brooke's  adm'rs  v.,  t 

Hea.  &  Unaf.  MS. 

Shelley  V.  Wrlgbt,  Wiles  B I 

Sbelton'K  ex'ora  v.  Sbelton.  l 

Waab.ea 1 

Sberbarne,  Waldenv.,  16  Jobiu. 

Sberirold    r,    Boone,    18    Ves. 

876 90. 

Sbermer  v.  Sbermer'a  ex'ora, 

I  Wash.  CTl I 

SblUlCo,  Woodstock  v.,  6  Sim. 

Shore  T.  M't^rthy,  *>'  Bam.  ib 
Ald.aa 477 

Skinner.  Nichols  v.,  Chan. 

a»... 


Taylor  v.   olasael.  >  Serg.   & 

BawleCOl 6 

Tefftv.CommoDwealtb.SLelgh 

TSl 621,876 

Temple  A  Jones  T.  Logwood,  1 

Wash.  41 

Thorn.  Hanabroogb-s  ei'orsT., 

SLelghll7. 

Thompson  aad  others  v.  Smith, 

TSerg.  ABawleWe 601 

l^omson.  Dickson  v..  t  Show. 

IM... 


Rand.  M4... 


.,  Crenshaw  v.,  B 

Smalley,  UtlcabaiikTl.'i'CowVD 

770 

Smart.    Tanner  v.,  6  Bam.  A 

Cress.  001 48. 

Smith.    Bass   v..    12   Vln.  Abr. 

ETld.  T.  b.  6S,  pi.  4.  p.  3» 

Smith.  Thompaonand  otbers  v.. 

7  Serg.  A  Rawle  sue tOt 

Snidow,  Williams T.. 4  Leigh  ■■    — 
SommervUle,  U'Cnlloogh  et 

v..  8  Leigh  416 _ 

Soncb.  Wilkinson  v..  7  T.  R.  SW..  XJ 
Spencer,  Bagshawy.,*  Atk.  —    " ' 
SplersT.  WllllsoD.  ICranch: 
Spratl.  Do  d.    PIlklngtoQ 

Bam.  A  Adolph.  7S1 Of 

SUfford  (earl  of)  t.  BQckley,  " 


Ves.  B 


1.  171... 


an 


St.  Clements  (parish  of)  t.  Par- 
ish of  Sl  Andrews  Holbom, 
flMod.  sa i 

Steele  y.  Bord.  e  Lclgb  647. . 

Stevens  et  al.  v.  B ' — * 

«  Lelgb  840 

Stevenson.  Rex  t 


Tbornhlll,    Flnrean  y 
Blacks.  1078, 


TImewell   y,   Perkins,   t  Atk. 

loa tw.370.: 

Tims.  Keesebower  v,    Baj'ley 


Berrlge,  l  Eqi__ca 

TrecolbickVCole8T.".'BVes.a4..  J»i 
Tnmer  y.    Tomer's    ex'x.     I 

Wash.m 8Sl 

Tnmplke  company.  Grays  y.. 

4Rand.  s;8. S4S 

Drryy.  Haryey,  6Bnrr.  »BW...  — 
U.   States   bank   v.   Jackson' 

D.  State'sv.  Coolldee.'iOal.BOl'..  SIS 


/angbn.  Orant  v.,  >  Burr.  1616 


Walden  t.  Sberbarne,  l6Jobns. 

Walker, Bonafons v.. S'T.  R.  129,.  4 
Wallace,  Taylor  ei'or  y..  4  Call 

SS S 

Waller.    M'Kenny's  ei'ors    y., 

)  Leigh  4M 171,2 

Walley  y.  North.  3  Ves.  Bft»...        " 
Wain   Ac.,  Lacombe  Ac.  v.. 

Blnnev2»B 

Ward,  Oreen  v.,  ]  Rnsa,  263... 


Warwick  V.  Brace,  S  Haa.  A 
Selw.MB Wl 

Watson,  Portsmontb  llTery  co. 
T.,  10  Mass,  rep.  81 246 

Waynam  v.  Bend.  1  Camp.  Ylb 
8M.  t.taa 

Weed.  Bank  of  Anbaro  t.,   19 

Johns,  rep.  800 24S 

Weedon.  Attorney  general  v., 

Parker's  rep.  am 114 

Welsh. Sharpleasy., 4  Ball. »W..  1« 
Wemlck'B   adm'r  v,  U'Hnrdo 

Ac.  ft  Band.  61 W*.i.7 

Wemwac  y,  Paiyling.  S  QUI  A 

Jobns.BOO 16 

West.    Preston    v.,   i  Har.   A 

M'aen.70 IS 

West's    adm'rs,     Hnmphrey's 

adm'r  v..  3  Band. 518 418 

West  V.  West's  ex'ors.  3  Rand. 

m an.a 

Westbrook.  Alcorn  v..  I  Wlls. 

117 848 

Weston  y.  Pennlman,  l  Mason 

BOB 228 

Wetzell  y,  Bnssard,  11  Wheat. 

Wheat.   Jackson  v..   IB  Johns. 

rep.ia 608 

Whitaker,  Qwlnn  y..  I  Har.  A 

Johns.  (174 IB 

White,  Parkes  v..  11   Ves.  80* 

JIO.SIB.KO 

White.  Rice  y..  4  LelglH74 47T 

White  A  Dongherty.  Sharer  r., 

6Manf.llO. 440 

White  V,  Proctor.  4  TannL  90e. .  ISl 
Wbllebonse  y.  Atkinson,  BCarr. 

APayne  344 484 

Wbitgreave.  Hogbton  y.,  l  Jac. 

AWalk.  1411 89.  81 

Wbltlock's      ex'ors.      Ans  tin's 

adm'i  y..  1  Mont.  487 616,  0,  8 

Whltclogton  y.    ChrlsUan.    1 

Rand.  668 84 

Wbltwortb  y.  Adams.  S  Rand. 

sat 8» 

WlgnalL  Pllklngtnn  y.,  t  Bladd. 

ch.  pract.  244 5M 

Wilkinson,  Robinson  y..  (Price 

68B. 4*7 

Wilkinson  T.  South.  TT.R.H6..  tS7 
Wllklnsy.Taylor.6Calli60....  iST 
Wlllet    y.    chambers.    Cowp. 

814 4» 

Williams,    Clemenuon    r..    8 

Crancb7S S2 

Williams ei parte.  11  Ves.  6....  488 
WllUamay.  Douashe's  ex'or,  I 

Rand.  100 OS 

WIlllamBV.  Snldow,4LelghI4..  K2 
Williamson    y.     Beckham.    8 

Leigh  m 111.  18.  4.  B.  7.  B.  HO 

Williamson    y.    Ledbetter,    1 

Mnnf.  681 288 

WUllson,   Spiers  y.,  1  Cranch 

388 261 

Wilson.  Halifax  v..  16  Ves.  188. .  B7 
Wilson  y.   Bayly.  3  Bro.  P.  C. 

1N> Ba.BO 

WUsonv.  Gary,  e  Mod.  til 400 

Wilson   y.    Stokes    A   BetU.    4 

Unnf.  46b 8M,  S 

Winder,  Brograyey.,  e  Ves.  Jnn. 

034. 88.81,  > 

Wine,  Sarelly,  3East4aB 381 

Winston,  Bedford  v.,  8  Rand, 

148. let 

Winston.  Tbomlon  v..  4  J.eUrh 

IM. 181 

Wlnstons.  BnlUt's    ei'ors  y..  1 

Mnnf.  M8 26.  fl.  7.  B.  170 

Wolcoct.  Crlppa  y„  4  Madd.  ch. 

Woodley '  T.*  Abily .'  B  Call '  8M."»0  ' 

Woods!  Periry  V.'.*  3  Ves; 'aiiV! ! ".'. . 

88.80.  BI.B 

Woodstock  T.  Dnke  of  Dorset.  8 

Bro.C.  C.68S 87 

Woodstock  V.  Shilllto,  6  Sim. 

418 87 

Woody.   EUlson  y.,  8  Mnnf.  888 

187 

Wood  T.Lnttrell.l  Call  m «r 

Digitized  .yCOOglC 


Wortbam  v.  ComitioiiwealUi, 

Eaiid.«7B mo.  ail 

WrlBbC  SbelleyT..  WIllesB... 
Wrlirbt  V,  Peanou.  Amb.  SM. . . 
Wy  at  I.  Roberts  v.,  S  Tannt.  a 

Wycbe  V.  Maclln.  l  Rana.  42K. . 
Wynkoop,      Demarest     *., 

JobDH.  cb.  rep.  lU 

WynD'sez'ory.  Wynn's adm'n 

BLelKhW 

Youns.  Hcrvelt    v.,  G  Bam.    i 

Crea.M* 

ZoQCb,  Stowell  v.,  Flowd.  «6. . 


3  THOSE  CITED. 


Alcock  T.  HIU,  <  Letcb  tSO.  dls- 
Untmlsbed  from  Asbby's 
adm'XT.  Smith's  ex's I 

Anderaoa  adm'r  v.  Price.  4 
Haaf.  107.  dlstlQfflllsDed  from 
Kemp  V,  MDDdelt  et  at 

ADderBOD  V.  Bnllock  Ac.  4HDDt. 
142.  dlitlDEUlBbed  rmm  Parks 
T.  Hewlett  Ac.... M^ie.  MS.  ID,  S 

Aoatln'B   adm'x  t.   Wbitlock's 

■  ex'ors.  I  Uniit,  IBT.  dlscln- 
eniabed  rrotn  Parka  v.  Hew- 
lett Ac S1K.  IS,  MS.  18,  B 

Balrd  V,  BlaleroTC.  l  Waab,  ITO. 
dleUnKnlahed  from  Parks  t. 
Hewlett  Ac Bilk.  10.  BIS.  IS.  K 

Bevaa  v.  Iiewls.  I  SImoDS  ITS. 
dlBtlQKiilsbed  from  Weaver 
T.  Tapscott 428,1 


BroirraTe  v.  Winder.  1  Ves.  ]nn. 

(U.  dlstlnmlabed  from  Hans-  . 

ford  V.  Elliott 

Browne  r,  Ld.  Kenyon.  1  Jdadd. 


.  Antbony.  l  Hen,  A 

.  dlsclnvnlsbed  from 

Clements  v.  Powell'a  adrn'ra 

Cromwell  t.  Tate's  ei'or.  7 
Lieleb  301,  dlstlneulatied  from 

Parks  V.  Hewlett  Ac 

S1B.KV.M8.1S.GW 

Danlell  t.  Danlell.  S  Vea.  SK. 
dlstlnsulsbed  from  Hansford 
v.Blllott SI 

Dldlake  T.  Hooper.  OUm.  IH. 
dlstlnsnlabed     from    Deane 

et  al.  V.  Hansford  A  nx. 

3B«.»g.S 

Emiy  T.  Lye,  IB  East  T.  dlstln- 
Weaver  ».  Taf.- 


rtitsbed  iroi 


from  Halratonv.  Wooda 

Oreabam  v.  Qresbam,  BMnnf. 
187.  dletlDBDlsbed  from  Dean  _ 
et  aL  y.  Hansford  A  nz...»8.  >S8.  9 

HoBhton  T.  WbltKreave.  1  Jac. 
A  Walk,  148.  dlsllDenlsbed  from 
Hansford  T.  Elliott  ~ 

Jamea  v,  M'WIlllams,  S  Hnnf, 
Ml,  dlstlhvnlsbed  from  Deane 
et  al.  V,  Hansford  A  nz. .  .K8, 218,  S 
enkins  t.  Hart's  commissioners, 
1   Band.    448.    dlatlntcnlsbed 

from  Parks  T.  Hewlett  Ac 

BIB.  18.  S18.  IB.  510 

Jenonr  y.  Jenonr.  10  Ves.  BSt, 

11 


8  LEIQH 

dlstlneulsbed  from  Hansford 

T.  Elliott 01 

Llllya  case,  l  I*l«b  Mb.  over- 
rnled  In  Tacam's  ez'or  t. 
Common  wealth M 

Maria  v.  Surbausb,  t  Rapd.  22S. 
dlstlDiralHbed  from  Ersklne 
V.  Henry  A  nz. IM.  8 

Minor's  exi  V.  Daboey.  Ifand. 
101.  dlstinsalsbed  from  Mlars 
V.  Bedsood  ei'or S7l.t 

M'Kenny'a  ez'ors  v.  Waller,  I 
Lelsb  484.  dlstlnsnlabed  from 
Asbby'G  adm'z  v.  Smltb's 
ex'i ITS 

Newton  v.  Ayscoarb,  lO  Vea. 
BS4.  distlnsnisbed  from  Bans- 
ford  V.  Elliott 93 

Parkesv.  Wblte.  11  Ves.  HN.  dls- 
tlnKuUbed  from  Lee  et  al.  v. 
BaokD.S 210 

Peasleyy.  BoatwrlEbC  ZLelvb 
IK.  dlstlnsuiahed  from  Parks 
T.Hewlett  Ac. ...BIB,  IS.  SIS.  1»,  B20 

Ragsdale  adm'r  T,  Batte  ei'or, 
2  Wasb.  SOI.  dlstlnvnlsbed 
from  Kemp T.Mandellet  al.,.  18 

RasBcU  T.  Lode.  4  Ves.  E61.  dls- 
tlDgulsbed  from  Hanaford  v. 
Elliott 90 

Sbarpleaav.  WelBb.  4  Ball.  279. 
dlsllDirulabed  from  Beers  A 
CO.  V.  Spooner  et  al IBT 

TImberlake  v.  Graves,  B  Mnnf. 
174.  dlatln  galsbed  fromDeaoe 
etal.y.  Hanaford  A  nz..isa.SfiS.9 

Williamson  T.  Beekbam.  8 
Leleb  10.  dlstlnenlsbed  from 
Leeetal.  V.  Bank  n.  S...S1I.  12.  IS 

Woodley  v.  Abby.  BCall  IK.  dis- 
approved Id  Park*  v.  Hewlett 


zed.yGOOg[e 


„Google 


ABOtJSD  AND  DBTSKUIMBD  IM  I 


Supreme  Coort  of  Appeals  of  Virginia. 


ClemenU  v.  Powall's  Adm'r*. 

Hovember.  IW,  Rlchmood. 
(Absent  Cabhu,  and  Pabkbr.  J.) 


aealQst  admlaUtratora  for  m 
for  defendaDta'  Intestate,  it  1 
for  a  coaUauance.  tbat  defendaota  bad  qDallfled 
only  some  seven  or  elgbt  montlis  before,  and  so 
bad  not  bad  time  to  settle  cbelr  accounla  of  ad- 
ministration, and  tbit  tbey  desired  to  defend 
tbemselves  on  tbeeronnd  of  wactof  assets  to  pay 
i,  iritbont  ofCerlnir  any  plea,  or  affidavit. 


it  tbe  ai 


>r  In  It 


inty  CI 


>t  Contlnu- 

t.  If  It  bad 
le  a  contm- 
to  proceed 


nance  for  def  endi 

tolndsment  for  plalntlS, 

circuit  conrt.    reversing  the  Indamenl  for  tbac 

canse  only,  to  give  llnal  Judrment  for  defendants. 

Instead  of  seadlns  the  cansc  back  to  the  connty 

conrt  for  a  new  bearing. 

This  waa  a.  motion,  under  the  statute  pro- 
viding   a  summary  remedy   for   anrc' 
2  ties  ag'ainat  their  principala,  *1  Kev, 

Code,  cb.  116,  by  Clemeuta  ag'ainst  the 
adminiatratorsof  Powell,  made  in  the  county 
coart  of  King:  Williatn,  upon  notice  duly 
given,  at  June  term  1830,  to  recover  185  dol- 
lars, which  Clements  had  paid  for  Powell  in 
his  lifetime  as  his  surety.  The  defendauts 
appeared  in  pursuance  of  the  notice,  and 
moved  for  a  continuance  of  the 
the  next  terra  ;  which  the  court  overruled : 
whereupon  they  filed  a  bill  of  exceptions, 
shewing  the  grounds  on  which  they  had 
asked  the  continuance  ;  namely,  "that  they 
bad  quali&ed  as  admin istratora  in  Septi 
1829,  and  had  not  yet  settled  their  ace 
of  administration,  nor  had  had  suSicieut 
time  to  do  BO,  and  that  they  desired  to  defend 
themselves  by  shewing  that  there  were  no 
assets  in  their  hands,  to  which  the  plaintiS 
was  entitled  in  a  due  course  of  administra- 
tion of  the  assets."  Tbe  court  then  proceeded 
to  hear  the  motion,  and  gave  judgment  for 
tbe  plaintiff,  for  the  185  dollars,  with  inter- 
est and  costs.  Powell's  admin  istratora 
appealed  to  the  circuit  court  of  King  Wil- 
liam; which  rerersed  the  judgment  of  the 
connty  court,  with  costs,  without  making 
any  other  disposition    of  the  cause.    And 


leu  Clements,  in  his  turn,  appealed  to  this 

R.  T.  Daniel,  for  the  appellant,  maintained, 
that  there  was  no  error  in  the  proceedings  of 
the  county  court,  and  that  whether  the  county 
court  erred  or  not,  the  judgment  of  the  cir- 
cuit court  was  clearly  errotieous.  For,  1. 
Powell's  administrators  shewed  no  good 
on  for  the  continuance  they  aslied  in 
the  county  court  ;  and  that  court  therefore 
properly  refused  the  continuance,  and  pro- 
ceeded to  give  judgment  for  Clements.  And 
ren  if  the  county  court  erred  in  refusing 
continuance,  the  circuit  court  erred  yet 
e  in  giving  final  judgment  for  Powell's 
administrators  :  for  as  the  only  question  pre- 
sented to  the  circuit  court  was  tlie  propriety 
or  impropriety  of  overruling  the  motion 
3  for  the  continuance 'the  circuit  court, 

dlSering  with  the  county  court  on  that 
point,  ought  certainly  to  have  sent  the  cause 
baclt  to  the  county  court  for  a  new  hearing 
of  the  motion  on  the  merito. 

There  was  no  counsel  for  the  appellees. 

BROCKENBEOUGH,  J.  If  the  circuit 
court  was  correct  in  holding  that  the  county 
court  erred  in  refusing  to  continue  the  cause 
till  the  neit  term,  yet  that  court  itself  erred 
in  rendering  a  final  judgment  for  the  defend- 
ants, instead  of  sending  the  cause  back  to 
the  county  court  for  another  trial.  There 
was,  certainly,  no  other  error  apparent  in  the 
record  of  the  proceedings  of  the  countj  court. 
It  simply  sets  forth  a  notice,  that  a  judg- 
ment would  be  moved  for  against  the  defend- 
auts, for  money  which  had  been  paid  by 
the  plaintiff  as  surety  for  their  intestate  } 
which  notice  had  been  served  on  the  defend- 
ants; and  they  appeared  to  defend  the  mo- 
tion. The  evidence  is  not  spread  on  the 
record  ;  nor  is  there  any  thing  in  it  to  shew 
that  the  defendants  objected  to  the  evidence 
adduced  in  support  of  the  motion.  Judgment 
was  rendered  for  the  plaintiff  ;  and  t)ie  ap- 
pellate court  was  bound,  under  such  circum- 
stances, to  presume  that  there  was  competent 
and  Bufiiclent  evidence  of  the  claim. 

The  only  question,  then,  was  whether  the 
county  court  erred  in  refusing  to  continue 
the  cause  ?  And  I  am  of  opinion  that  it  did 
not.  The  only  ground  alleged  for  the  con- 
tinuance was,  that  the  defendants  had  quali- 
fied as  administrators  only  some  seven  or 
eight  months  before  the  motion  was  made  ; 
that  they  had  not  settled  their  administration 
accounts,  not  having  had  time  to  do  so  ;  and 
that  they  desired  to  defend  themBelves  bj 
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Bhewlng  that  there  were  no  aasets  in  their 
baoda,  to  which  the  plaintiff  warn  entitled  in 
a  dne  course  of  administration.  I  preinnie 
this  motion  for  a  continuance  was  fonnded 

on  Chiaholm  t.  Anthonj,  1  Hen.  &. 
A  Munf.  27.  in  which  *the  administrator, 

having  pleaded  payment  at  the  Novem- 
ber term,  moved  the  court  for  leave  to  itlead 
the  additional  plea  of  fully  administered 
at  the  succeeding  March  term,  and  to  continue 
the  cause.  The  county  court  rejected  the 
plea ;  and  this  court  said,  the  county  court 
erred  in  not  permitting  the  defendant  to 
amend  his  plea,  by  pleading  fully  adminis- 
tered, according-  to  his  motion.  It  is  to  be 
observed,  that  this  court  did  not  place  the 
reversal  on  the  ground,  that  the  county  court 
erroneously  refused  to  continne  the  cause, 
but  that  it  precluded  the  defendant  from 
making  a  defence  to  which  by  the  law  of  the 
land  he  was  entitled.  In  the  case  at  t>ar,  the 
defendants  tendered  no  plea  alleging  a  full 
administration  ;  or  that  there  were  outstand- 
ing debts  of  superiour  dignity,  and  no  assets 
beyond  them  to  pay  the  plaintiff's  demand  ; 
or  any  defence  of  the  kind :  this  case,  there- 
fore, is  not  like  Chisholm  v.  Anthony.  The 
defendants  here  did  not  even  suggest,  much 
less  offer  to  make  affidavit,  that  there  were 
no  assets  in  their  hands  to  satisfy  the  claim ; 
they  merely  stated,  that  they  desired  to  defend 
themselves  on  that  ground,  without  the  ex- 
hibition of  any  plea  or  proof  to  that  effect : 
they  did  not  even  produce  their  Inventory 
and  appraisement,  or  any  list  or  statement 
of  debts  of  auperiour  dignity  due  from  their 
intestate,  by  which  to  render  it  probable, 
that  any  injury  would  result  to  them  from 
the  rendition  of  a  judgment  against  them  as 
administrators.  Indeed,  by  the  very  terms 
of  the  sUtnte,  1  Sev.  Code,  ch.  104,  §  36,  they 
were  exempted  from  liability  beyond  the  as- 
sets, even  if  another  suit  had  been  thereafter 
brought  against  them  on  their  administration 
bond.  There  being  then  no  cause  shewn  for 
a  continuance,  the  county  court  acted  rightly, 
in  the  exercise  of  a  sound  discretion,  to  re- 

The  judgment  of  the  circuit  court  should, 
therefore,  be  reversed,  and  that  of  the  county 
court  affirmed. 


I  am  of  the  same 
oi^nion. 
The  recent  grant  of  administration  to 
the  defendants  was  not,  of  itself,  good  reason 
for  a  continuance  of  the  motion.  Nor  was 
the  suggestion  that  they  had  not  had  time  to 
ascertain  the  state  of  the  assets,  wlthont  pre- 
tending that  the  condition  of  the  estate  pre- 
sented any  obstacle  to  their  ascertaining  the 
state  of  them,  any  sufficient  ground  for  the 
continuance  they  asked.  However  inclined 
courts  of  justice  ought  to  be,  to  give  all  rea- 
sonable indulgence  to  executors  and  admin- 
istrators, I  do  not  think  the  conn^  court 
erred  in  refusing  the  continuance  in  this  case. 
But  if  that  was  an  error  in  the  proceedings 
of  the  county  court,  yet,  surely,  the  circuit 
court  erred,  in  not  only  reversing  the  judg- 
ment of  the  county  court,  but  entering  final 
judgment  for  Powell'sadmlnistra tors  instead 


TUCKER,  P.  That  the  judgment  of  the 
circuit  court  is  erroneous,  is  palpable  ;  for 
even  if  the  county  court  erred,  the  judgment 
of  reversal  should  have  been  followed  by  an 
order  sending  the  cause  back  to  the  county 
court  to  be  further  proceeded  in. 

But  the  county  court  did  not  err.  However 
indulgent  to  executors  the  courts  bare  al- 
ways been,  jret,  in  justice  to  suitors,  some 
caution  should  be  observed  in  continuances 
which  may  rob  the  plaintiff  of  a  just  debt, 
and  sweep  away  the  assets,  by  enabling  the 
executor  in  the  meaAtlme  to  confess  judg- 
ments in  after  brought  actions.  While, 
therefore,  it  will  not  be  denied,  that  an  exec- 
ntor  maybe  entitled  to  a  continuance,  if  he 
can  shew  good  cause  for  bis  inability  to  sup- 
port his  plea  of  fully  administered,  and  will 
not  be  forced  to  trial  merely  because  he  may 
make  defence  in  a  future  action,  yet  I  do  not 
think  a  creditor  is  bound  to  wait  until  the 
executor  has  had  his  administration  account 
settled  under  an  ex  parte  order  of  the 
court  of  prot>ate,  or  In  the  regular 
6  'course  of  a  suit  in  equity.     If  he   is 

full  handed  with  the  materials  for  his 
defence,  a  court  of  law  is  competent  to  try 
it ;  if  he  is  not,  he  should  shew  that  fact  by 
affidavit,  and  give  satisfactory  reasons  why 
he  is  not.  Here  nothing  of  the  kind 
appeared,  and  the  county  court,  therefore, 
properly  rejected  the  motion  for  the  contin- 

Judgment  of  the  circuit  court  reversed 
with  costs,  and  that  of  the  connty  court 
affirmed. 

Wood's  Adm'r  V.  Duval. 

November,  IKn.  RIctimonil. 


I     BHOCKDtBBODaH  *  J.> 


a  claim  does 


(Absent  Cabbli.  a 

WrttlnA. 
slAsalgiMr.-A  written saalgnment of 
not  necessarlU' import  a  valnable  o 
and  If  It  be  fairly  loferrlble.  from  the  clrcam- 
stances.  tbat  tbe  auleumeut  was  a  sift.  Uie 
asalsnor  cinuot  be  beld  reaponslble  to  make 
Bood  the  cUlm.  to  tbe  Immediate  aralsnee  or  to 
bla  assImeeB  for  value, 

AstiKuaMst*— Liability  of  Assignor— Due  SUltssca— 
CsM  St  Bar.— A.  baTlos  a  claim  for  debt  In  suit. 
aasUna  tbat  claim  to  B,  for  a  vaiaable  coustdera- 
tiou,  and  writes  a  letter  to  tila  attorney  entmsted 


■He  decided  tbe  canse  In  tlie  circuit  aaperlonr 

t Written  finiipiminti  Do  Not  NscMMrlly  Import 
VslnaMe  Conaldaratlon.— Tbe  asaltrnment  of  a  cbose 
In  action  not  asslKnable  at  common  law.  does  not 
make  the  aSHUnor  liable  wltbout  a  valuable  con- 
BlderatloD  for  tbe  assl^ment:  and  tbe  asal^ment 
being  In  writing  does  not  necessarily  Import  that  It 
was  for  valnable  coDHlderatlon.  Hopkins  v.  Rich- 
ard aoti.  8  Oratt.  tea,  citing  the  principal  cue:  Ball 
T.  Smith,  i  Mnnf.  EM:  Breckenrldge  v.  Aold.  1  Rob. 
Its. 


. vacatutw.  , 
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to  prosccnU  and  collect  tbe  clahn.  iDformlns  him 
of  the  ualBilinent.  and  TcqDlrlns  blm  to  par  tbe 
moatv.  when  collected,  to  tbe  assiiCDee;  the 
atiomcT  accepts  the  order,  payable  wben  col- 
lected: be  afterwards  collects  the  money,  falls  to 
pay  II  oTer  to  tbe  anlvnee.  and  becomes  Insol- 
vent; HSLD,  tbe  asslamor  and  drawer  Is  not  liable 
to  the  asslKnee.  unless  he  bas  nsed  due  dlllBence 
to  recover  tbe  money  from  tbe  acceptor  of  the 
order,  and  alien  the  asalamor  and  drawer  notice 
of  tbe  acceptor's  fallnre  to  pay. 

Lacy  Wood  recovered  judgment  and  award 

of    execntion  on    n  forfeited    forthcomiofr 

bond,  agrainst  WUllam  Miller  and  Wil- 

7  liam  SampBon,  in  tbe  district  court  *of 
Richmond,    in    September    1797,     for 

/139.  19,  with  S  per  centum  per  annnm  inter- 
est from  Augnat  1796  till  paid,  and  the  costa ; 
and  Sampson  obtained  an  injunction  from 
the  then  hig-h  court  of  chancery,  to  staj 
fnrttierijroceediaKS  at  law.  SamuelM'Ciaw 
was  the  Bttoroey  of  mra.  Wood  for  the 
proaecntion  and  collection  of  this  claim. 
While  the  injunction  atajiog  the  proceeding! 
at  law  was  yet  pending  in  the  court  of 
clianceiy,  mra.  Wood  executed  a  writing  in  the 
form  of  a  letter  addressed  to  M'Craw,  dated 
In  October  1806,  in  these  words :  "  Mj  son 
William  Wood  is  authorised  to  collect  or  dis- 
pose of  a  debt  due  me  by  W.  Sampson  and 
W.  Miller,  which  debt  waa  some  years  past  in- 
joined  by  them  in  the  chancery  court  for  the 
Richmond  district.  (Signed)  Lucy  Wood." 
William  Wood  then  executed  a  writing,  like- 
wise in  the  form  of  a  tetter  to  M'Craw,  dated 
in  November  1806,  in  these  words  :  "  Sir,  on 
the  6th  October  1806  I  traded  to  mr.  T.  M. 
Woodson  1200  dollars  of  the  within  debt  with 
its  interest  till  paid,  for  which  I  am  bound- 
You  will,  therefore,  on  collection  of  Sampson 
and  Miller's  debt,  pay  tbe  same  to  him  or 
order.  (Signed)  W.  Wood."  And  Woodson, 
in  the  same  month  of  November  1806,  made 
an  assignment  of  his  interest  in  the  claim, 
by  writing  is  these  words;  "The  claim  I 
hold  in  this  debt,  I  transfer  to  J.  F.  Price, 
without  recourse  to  me  and  heirs.  (Signed) 
T.  M.  Woodson, "  Upon  a  copy  of  the  above 
writinga,  M'Craw  made  tbe  following  in- 
dorsement, dated  in  January  1807— "The 
within  are  copiea  of  orlginala  filed  in  my  oQice 
by  J.  F,  Price,  and  which  I  will  comply  with 
when  the  money  comes  into  my  hands,  should 
it  ever  get  there.  (Signed)  Sam.  M'Craw." 
After  which.  Price  assigned  the  claim  to 
William  Dnval,  and  he  assigned  it  to  his  son 
John  Duval. 

In    November  1822,  John  Duval  exhibited 
bis   bill  in   the  court  of   chancery   of  Rich- 
mond   against  William   Duval,   the    execu- 
tors of  Price  Woodson,  William    Wood, 

8  "Lucy  Wood,  and  M'Craw,  setting  forth 
the  facts  above   stated,   and     alleging 

further,  that  Sampson's  injunction  had  been 
dissolved ;  that  the  debt  due  from  Miller  and 
him  (the  subject  of  the  several  assignmenta 
above  mentioned),  or  some  part  of  it,  had 
been  received  by  some  one  of  the  defendants  ; 
and  that,  supposing  M'Craw  liable  for  the 
money,  the  plaintiff  had  brought  an  action 
against   him  at  law,  but  bad  dismissed  it. 


being  advised  that  he  could  only  be  relieved 
in  equity,  since  the  assignments  under  which 
he  claimed  were  only  available  in  equity. 
Therefore,  the  bill  prayed,  that  the  defend- 
anta  respectively  should  be  compelled  to  ac- 
count for  and  pay  to  theplaintiff,  any  money 
by  them,  or  any  of  them,  received  of  the  debt 

William  Dnval,  and  the  executorvof  Price, 
answered  the  bill.  The  defendants  Lucy 
Wood,  William  Wood,  and  M'Craw,  all  died 
pending  the  snit,  and  without  having  put  In 
answers ;  and  the  proceedings  were  revived 
against  their  administrators,  respectively. 
M'Craw'B  administrator  put  in  an  answer, 
shewing  that  M'Craw  died  Insolvent,  and  that 
he  had  no  assets.  As  to  the  administrators 
of  Lucy  Wood  and  William  Wood,  the  bill 
was  talten  pro  confesso.  The  defendant 
Woodson  also  continued  in  default. 

It  appear^  by  the  pleadings  and  proofs  in 
the  cause,  that  tbe  assignment  of  tbe  debt 
in  question  from  William  Duval  to  the  plain- 
tiff John  Duval,  was  a  gift  from  the  father 
to  the  son  ;  that  the  assignments  from  Price 
to  William  Duval,  and  from  Woodson  to 
Price,  were  both  assignments  for  valuable 
consideration  though  they  were  both  without 
recourse  to  the  aasignors  ;  that  the  asaign- 
ment  from  William  Wood  to  Woodson  was 
also  made  for  valuable  conaideration  ;  but  of 
the  character  of  the  transaction  as  t>etween 
mrs.  Wood  and  her  son  William,  there  was 
no  other  evidence  than  that  afforded  by  her 
letter  to  M'Craw  of  October  1806.  It  waa 
also  proved,  that  M'Craw.  professing 
9  to  act  as  attorney  for  *mrs.  Wood, 
received  from  Miller's  administrator. 
In  July  laiS,  the  sum  of  1051  dollars  in  full 
of  the  debt  due  from  Miller  and  Sampson. 
And  It  appeared,  that  M'Craw  had  taken  the 
oath  of  insolvency,  under  tbe  statute  for  re- 
lief of  insolvent  debtors,  in  March  1820. 
But  when  he  became  actually  insolvent,  no- 
wise appeared. 

The  cause  having  been  transferred  to  the 
circuit  superior  court  of  Henrico,  that  court 
decreed,  that  the  administrator  of  Lucy 
Wood,  and  the  administrator  of  William 
Wood,  out  of  the  estates  of  those  decedents 
In  their  hands,  should  pay  the  plaintiff  1051 
dollars,  the  amount  received  by  M'Craw,  with 
interest  from  July  1815,  the  date  when  he 
received  it.  As  it  appeared,  that  any  decree 
against  M'Craw's  administrator  would  be 
unavailing,  none  waa  given,  but  liberty  was 
reserved  to  the  plaintiff,  or  to  the  adminis- 
trators of  the  Woods  against  whom  tbe  decree 
was  made,  whichever  of  them  should  satisfy 
the  decree,  to  apply  to  the  court  for  a  decree 
against  M'Craw's  administrator.  And  the 
plaintiff  asking  no  decree  against  William 
Duval,  or  the  executors  of  Price,  or  Woodson, 
the  suit  was  dlsoon  tinned  as  to  those  defend- 

Upon  the  petition  of  mrs.  Wood's  admit  is- 
trator,  this  court  allowed  him  an  appeal  from 
the  decree. 


PARKER,  J.    It  may  be  doubted  whether 
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Lncjr  Wood,  the  appellant's  intestate,  would, 
under  an^  circum stances,  have  been  liable  to 
the  appellee  for  the  debt  which  she  authorized 
her  son  "  to  collect  of  dispose  of,"  since  there 
is  no  evidence  that  it  was  to  be  done  for  her 
beneiit,  and  the  probabilit j  beini?,  both  from 
her  own  letter  and  that  of  her  son  to  M'Craw, 
that  it  was  a  gift  to  her  son.     The  bill 

10  does  not  charge  that  she  assiened  *her 
claim  for  value  ;  there  ia  no  proof  that 

shedidso  ;  her  son  speaks  of  his  being  bound, 
but  sajs  nothing'  of  her  liability  over ;  and 
her  letter  to  M'Craw  does  not  purport  to  be 
an  assignment  of  the  claim,  but  a  mere  an- 
nunciation to  her  attorney  of  the  fact  that 
she  had  authorized  her  son  to  collect  or  to  dis- 
pose of  it,  in  order,  no  doubt,  to  latisfy 
M'Craw  of  her  son's  right  to  call  upon  him 
for  a  settlement,  unless  be  disposed  of  tbe 
debt  of  another.  Itwouldbedifficnit,  Ithink, 
under  these  circumstances,  to  charge  her 
even  if  the  appellee  had  dlUgentlj'  pursued 
M'Craw. 

But,  without  pressing  this  point,  I  am  of 
opinion  that,  in  the  events  which  have  hap- 

?;ned,  neither  of  tbe  Woods  'can  be  charged, 
he  letters  addressed  by  them  to  M'Craw  are 
no  more  than  orders  on  their  agent  or  attor- 
ney, for  money  ;  imposing  on  the  writers  the 
ordinary  reaponaibllity  of  drawers  of  such 
paper,  and  no  more.  If  the  fund  had  been 
collected  and  in  the  hands  of  M'Craw,  their 
accepted  drafts  would  have  imposed  upon  the 
holders  the  obligation,  at  least,  to  demand 
payment,  and  in  case  of  refusal,  to  give  no- 
tice to  the  drawers.  In  order  to  enable  them 
to  take  the  proper  steps  for  their  security  : 
the  holders  could  not  lie  by  for  years,  and 
then  resort  to  the  Woods,  or  either  of  them. 
The  law  is  the  same  where  the  fund  ia  to  be 
collected.  M'Craw,  upon  accepting  the  or- 
der, t>ecame  liable  to  pay  to  the  transferees 
as  soon  as  he  received  the  amount  of  the  debt. 
The  money  was  received  in  July  18IS,  and 
there  ia  no  evidence  of  M'Craw's  insolvency 
until  March  1320.  In  the  meantime,  the 
whole  debt  belonging  to  the  appellee  or  to 
the  holders  of  the  orders,  they  might  control 
M'Craw  in  tbe  collection ;  and  if  they  per- 
mitted him  to  receive  it,  he  might  instantly 
have  been  sued  at  law  upon  his  acceptance, 
or  the  orders  been  returned,  with  notice  to 
the  drawers  of  his  default.  It  was  their  duty 
to  ascertain  when  the  money  came  Into  his 
hands ;  and   then   to   take   the   proper 

11  steps  to  enforce  "payment,  or  to  return 
the  orders,  and  enable  tbe  drawers  to 

charge  M'Craw.  Instead  of  this,  it  is  not 
shewn  that  they  took  any  efficient  steps  to 
recover  the  money  from  M'Craw,  or  gave  any 
notice  of  bis  default  to  either  of  the  Woods, 
until  the  filing  of  this  bill  in  November  1822  ; 
more  than  seven  years  after  M'Craw  bad  col- 
lected the  debt.  All  this  appears  upon  the 
face  of  tbe  bill  itself. 

I  am  therefore  of  opinion,  that  the  decree 
of  tbe  circuit  superlour  court  should  be 
reversed,  and  the  bill,  as  to  both  the  Woods, 
dismissed. 


ber  order  on  M'Craw  her  attorney,  in  favour 
of  ber  son  William  Wood,  she  was  not  respon- 
sible to  tbe  plaintiff,  or  to  any  of  the 
intermediate  assignees  of  the  order.  That 
William  Wood  was  responsible,  appears  bv 
the  terms  of  his  assignment  of  12100  dollars 
with  interest,  which,  he  sava,  he  had 
"traded"  to  Woodson,  "and  for  which  he 
was  bound."  M'Craw  accepted. the  order  in 
1807,  and  collected  the  money  in  1815.  From 
that  time  we  hear  nothing  of  any  demand 
upon  bim  by  any  of  the  parties  through 
wfaoae  handa  tbe  order  had  passed,  nor  of 
any  notice  to  either  of  the  Woods  that 
M'Craw  had  refused  to  pay,  until  1822,  when 
this  suit  waa  brought.  Treating  the  case  as 
an  ordinary  assignment  of  a  debt,  I  perceive 
no  ground  for  coming  into  a  court  of  equity. 
After  an  acceptance  of  M'Craw,  and  the 
receipt  of  the  money  by  him,  it  was  no 
longer  a  mere  equitable  assignment  as  to 
him  ;  he  became  a  debtor  at  lawi  and  it 
appears  by  the  bill,  that  the  plaintiff  so  con- 
sidered bim  ;  for  he  brought  his  suit  st  law, 
and  dismissed  it,  because,  as  he  says,  he 
could  not  establish  bis  claim  in  that  forum, 
but  more  probably,  I  think,  because  M'Craw 
had  become  insolvent.  However  that  may 
t>e,  the  great  delay  in  giving  notice  to 
12  mrs.  Wood,  if  she  'was  bound,  and  to 
William  Wood,  who  was  bound,  that 
M'Craw,  after  the  acceptance  of  the  order 
and  the  receipt  of  the  money,  had  refused  to 
pay  it,  was,  I  think,  such  laches  as  exoner- 
ated them  from  any  responsibility  for  the 
failure  of  M'Craw  to  pay  the  order.  The 
plaintiS  is  not  entitled  to  recover  in  any 
forum.  The  decree  should  be  reversed,  and 
the  bill  dismissed,  both  as  to  Lucy  Wood's 
representative,  and  William  Wood's,  though 
the  latter  has  not  appealed. 

TUCKER,    P.,     concurred.     Decree    re- 
versed, and  bill  dismissed. 


Kamp  V.  Mundell  and  Chapin 
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on  lapropcr  PIm<— Effect —: 

received,  and  Issue  be  taken  on  It,  tbe  court  may 
afterwards  set  aside  the  Issne  and  the  plea:  and 
If  tbis  be  In  substance  aud  effect  done,  tbouEb  !□  - 
form  Irrerularty  done,  tbe  proceedluss  Bball  not 
be  reversed  for  sacb  Irresulaiity. 
iMdlns-Debt  sn  Judrnteot  of  Sister  StalBt-Plea 
of  Nil  Debet.— Tbe  plea  of  nil  debet  la  not  asood  plea 
to  an  action  of  debt  on  a  ladgment  of  another 
state  of  the  anion. 


•Pterins  and  Pnctlce— Strlklns  Out  Pies  altar  Usoe 
Joined.— To  tbe  point  tbat  the  conrt  may  strike  out  a 
plea  chat  la  wbolly  unnecessary  even  tboueb  Issue 
has  been  Joined  upon  It.  tbe  principal  case  Is  cited 
In  Fant  v.  Miller.  It  Oratt.  «T:  Va.  F.  ft  H.  Ins.  Co.  v.  - 
Buck.  88  Va,  GSO,  13  S.  E,  Rep,  OTt.  For  the  proposi- 
tion laid  down  In  the  Brat  beadoote.  see  the  prlocl- 
pal  case  also  cited  In  Hart  v.  B.  4  O.  R.  Co..  S  W.  Va. 
343. 


-In 
Waters.  It  W.  Vs.  307.  It  is  said:    "Nnmerons  deci- 
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land  Jndvment  la  rendered  for  Uie  debt,  tlie  l 
aces,  and  coau,  with  >  mentorandam  at  foot  tbat 
the  plalDtlS  Hball  r«leas«  the  damases  on  p. 
mentof  tbe  Interest  dne  on  ttie  debt:  In  debt 
this  iQdffment  In  VlrrlQla.  the   declaration  de- 
mands the  debt  and  the  Intcrat,  not  the  damaces; 
*ad  held  goo&. 

On  the  30th  November  1822,  Kemp  and 
two  othera  executed  a  joint  and  aeveral  bond 
to  Mandell  aod  Chapln  for  193  dollars  paja- 
ble  six  montbt  after  date  with  interest  from 
the  date.  Mnndell  and  Chapin  brouffht  an 
action  on  the  bond  ag^ainBt  Kemp  in  the 
connt;  court  of  Prince  George,  Maryland, 
laying  the  damag-cs  for  the  detention 
13  *of  the  debt  at  400  dollara  -,  Kemp  con- 
feaaed  judgment  for  the  debt  and  dam- 
affca  claimed ;  and.  thereupon,  the  court 
rendered  jndgfment  for  198  dollara,  the  debt, 
and  400  dollars,  the  damages,  and  the  coats  of 
suit  j  with  a  memorandum  entered  at  the  foot 
of  the  judgment  on  the  record,  that  the  plain- 
tiSs  agreed  to  release  the  400  dollara  dam- 
ages, upou  pajment  of  the  interest  on  the 
debt  from  the  30th  of  November  1822  till  paid, 
and  the  coats  of  suit.g 

Kemp  afterwards  coming  to  Virginia,  Mun- 
doll  and  Chapin  brought  an  action  of  debt 
against  him  on  the  Maryland  judgment,  in 
the  circuit  superior  court  of  Princess  Ann  ; 
and  in  their  declaration  demanded  205  dollars, 
being  the  amount  to  the  principle  debt  and 
costs  recovered  X>j  the  judgment,  and  instead 
of  the  400  dollars  damages,  the  interest  on 
the  principal  from  the  30lh  November  1822 — 
but  the  declaration,  in  the  sequel,  set  forth 
the  record  of  the  judgment  as  it  really  was ; 
that  is,  it  stated  that  the  judgment  was 
for  the  principle  debt,  the  damages,  and  the 
costs,  subject  to  a  release  of  the  damages  on 


Bions  of  state  conrts.  boldlae  a  Judgment  fairly  and 
resularly  obtained  In  another  state,  as  full  and  con- 
clmlve  evidence  of  the  matter  adjudicated,  have 
t>een  made  bv  namerons  state  courts.  Evaus  v. 
Totem,  ft  Sera- 1  R.  Vt>x  Benton  t.  Barrot.  lO  Sen. 
A  B.  £40;  Kean  i.  Blce.  IS  Sers.  A  R-  W:  Baxler  v. 
Lynch,  4  Harr.  <N.  J.)  i41;  Wemnag-  v.  PawllDK,  E 
am  ft  I.  (Md.)  Hn:  Clarkes  Adm'r  v.  Day,  Z  Leisb 
m:  Kanvt.  Xundett.  itc..  B  leliik  12;  ROBers  v.  Cole- 
man. Hard.  (Ky.)  413;  LItt.  (Ky.)  Ki.  417:  Wllllatns 
V.  PnnoD.  i  Mar.  J.  J.  (Ky.)  flD4;  Fletcher,  etc..  v. 
Ferrell.fi  Sana  (Ky.)  »I7;  Andrews  v.  Moatcomery. 
Ifi  Johns.  (N.  Y.)  1<B:  see  Robinson's  (new)  Practice. 
VOL  1.  chs.  4S  andHS  and  authorities  there  cited." 
See  farther.  monotrra.ptilc  noM  on  "JndBments"  a|>- 
pended  to  Smith  v.  Charlton.  7  Qratl.  425 

-  -  -  -  _gjj  monoBraphlc   nod  an 
Q  of"  appended  to  Davis  v.  Mead, 


|Ia  Maryland,  Interei 
actions  on  bonds  or  other  written  c 
payment  of  money  on  a  day  certain;  bat  tt 
practice  la.  losive  Jadsment  for  It  la  the  form  i 
damages,  with  a  metnorandom  at  the  foot  of  tl 
jndsment.  that  the  damacea  shall  be  released  < 
payment  of  the  Interest.  PreatoD  v.  West.  4  Bar. 
M'Hen.  7a  Owlnn  v.  Wbltaker,  1  Har.  &  Johns,  Vi 
KevBon's  adm'r  v.  Donelass.  T  Bar.  ft  Johns,  ii 
Bnt  the  law  and  practlceof  Maryland  was  nowls 
stated  In  this  record.— Hole  In  Orlslnal  EdlUon. 
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payment  of  the  interest ;  and  it  contained, 
moreover,  an  averment  that  the  debt,  dam- 
ages and  costs,  bo  recovered  bj  the  judgment, 
were  of  the  value  of  the  debt  and  interest 
now  here  demanded. 

The  defendant  first  pleaded  no  such  record, 
on  which  issue  was  joined.  And  he  after- 
wards tendered  a  plea  of  nil  debet ;  to  which 
the  counsel  for  the  plaintiffs  objected,  but  on 
the  defendant's  counsel  sajlng  that  he 
hoped  to  shew  by  authorities  that  this 

14  was  a    proper  "plea  in  such  a  case,  the 
court  overruled  the  objection,  and   the 

plea  was  put  in,  and  the  plaintiffs  took  issue 
upon  it.  But  at  the  next  term  after  these 
proceedings,  there  was  a  judgment  entered 
for  the  plaintiifs  as  upon  a  general  demurrer 
bj  them  to  the  defendant's  plea  of  nil  debet ; 
and  the  court  gave  judgment  for  them  also 
on  the  plea  of  no  such  record,  and  then  judg- 
ment for  them  according  to  the  demand  in 
the   declaration  ;  namelj,  for  the  debt    and 

The  defendant  applied  by  petition  to  this 
court  for  a  supersedeas  to  the  judgment ; 
which  was  allowed. 

Johnson,  for  the  plaintiff  in  error,  con- 
tended, 1.  That  while  the  issue  joined  on  the 
pleaof  nil  debet  stood  on  the  record,  nodemur- 
rer  to  that  plea  was  admissible  i  theplaintiffs 
could  nor  reply  and  demur  too.  And  if  the 
demurrer  was  not  properly  admissible,  much 
more  irregular  and  erroneous  was  the  proceed- 
ing of  the  court  overruling  the  plea  as  upon 
demurrer,  when  in  truth  no  demurrer  had 
been  put  in.  The  consequence  of  this  irreg- 
ularity might  have  been  to  deprive  thedefend- 
ant  of  a  good  plea,  such  as  payment  of  the 
debt  after  the  judgment  rendered.  2.  That 
the  plea  nil  debet  to  this  declaration  was  not  a 
demurrable  plea.  Be  said  the  case  of  Clarke's 
adm'r  V.  Day,  2  Leigh  172,  required  a  reexam- 
ination ;  and  notwithstanding  that  case,  he 
insisted,  that  the  laws  of  Maryland  must,  in 
our  courts,  be  regarded  as  matters  of  fact  to 
be  proved  by  evidence  ;  that  the  declaration 
here  should  have  set  forth  the  effect  of  the 
law  of  Maryland;  or  the  plaintiffs  might 
have  replied,  that  the  plea  was  not  a  good 
bar  according  to  the  law  of  that  state ;  and 
the  question  whether  it  was  so  or  not,  was, 
in  its  nature,  a  matter  of  fact,  and  so  a 
proper  subject  of  pleading  and  evidence: 
that  the  court  could  not  upon  a  general  de- 
murrer to  the  plea  take  judicial  notice,  that 
by  the  law  of  Maryland  the  plea  was  not 
a     good     plea    to    the    action    there. 

15  "S.   That   this  being  an   action   on     a 
judgment,  the  declaration  should  have 

demanded  what  the  judgement  gave,  namely, 
the  debt  and  the  damages,  not  the  debt  and 
the  interest,  for  which  no  judgment  was 
given,  though  the  payment  of  interest  was, 
by  the  memorandum,  to  be  a  defeasance  of 
the  judgment  for  the  damages  ;  in  like  man- 
ner as  in  debt  on  a  judgment  for  the  penalty 
of  a  bond  to  be  discharged  by  the  pajment 
of  principal  and  interest,  the  declaration 
shoulddemand  the  penalty  adjudged.  Rags- 
dale  ex'or  V.  Batte  ex'or,  2  Wash.  201,  An- 
derson adm'r  v.  Price,  4  Munf.  307, .    ,  i  , 
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RobinBon,   contra,    said,    1.  That  It  w«b 
plain   the   question   whether  the  plea  of 
debet  abould  be    received  or  not,  was 
decided,   but  was  held  sub    jadice  till  the 
defendant'*  counsel  should  shew  the  author- 
ities to   sustain  it.     It  was  doubtless  owing' 
to  a  clerical  misprison  that  the  similiter  was 
added  to  the  plea.    But  if  the  ptea  was  not 
a  g-ood    plea  to  the  action,  the  defendant 
could  have  had  no  benefit  from  a  trial  of  the 
issue  upon  it.     Suppose  the  plea  an  improper 
one,  which  the    court    below  should    have 
rejected,  and  from  which  the  party  conid 
have  derived  no  benefit ;  this  court  would 
not  reverse  the  judgment  for  any  irreKuls 
ity  in  tlie  manner  in  which  the  plea  w 
overmled.     If  the  pica  had  been  received, 
should  have    been    struck    out !  Wyche 
Maclin.  2  Kand.  426,  Kead  v.  Hanna's  ex'< 
3   Rand.  56.     Then,   2,  he  said,  the  plea  w 
unquestionably     demurrable :  he    relied    i 
Clarke's  adm'r  v.  Day,  and  cited  also  Barney 
V.  Patterson.  6  Har.  &  Johns.  182,  and  Wern- 
wagv.  Pawling,  6  Gill   4  Johns.   500.     And 
as  to  the  last  point,  he  insisted,  that  the  dec- 
laration    properly    demanded    the    interest 
which  was  really  due,  instead  of  the  damages 
which  were  not  due,  by  the   judgment.     But 
if  that   was  a   defect  in   the   declaration,  it 
was  cnred  by  the  statute   of  jeofails,  1  Rev. 
Code,  ch.  128,  8  103,  p.  512. 

16  'TUCKEK,  P.     I  am  of  opinion  that 

there  is  no  error  in  this  judgment.  The 
cases  of  Bagsdale  v.  Batte,  and  Anderson  v. 
Price,  are  not  direct  authorities  upon  the 
point,  and  wlthont  disturbing  them,  we  may 
sustain  the  declaration  in  this  case.  I  con- 
sider the  demand  of  the  plaintiff  to  be  sut>- 
atantially  for  the  debt  and  interest,  they 
having,  at  the  time  the  judgment  was 
entered,  released  the  damages  and  agreed  to 
receive  interest  in  lieu  of  them.  After  that 
agreement,  they  never  could  enforce  pay- 
ment of  400  dollars  damages,  which  were 
equivalent  to  thirty-three  years  interest, 
when  only  three  years  interest  was  due  at 
the  date  of  the  judgment.  Now,  this  is  not 
the  case  of  a  demand  reduced  by  payments 
or  matter  eit  post  facto.  The  reduction  is  in 
the  judgment  itielf,  and  the  plaintiffs  never 
had  title  to  demand  more.  They  therefore 
properly  demanded  what  was  due,  and  no 
more.  Indeed,  it  is  obvious,  that  this  prac- 
tice in  Maryland  has  tteen  adopted  to  enable 
the  plaintiff  to  recover  continuing  interest ; 
and  though  the  contrivance  seems  awkward, 
we  cannot  fail  to  see,  that  the  true  meaning 
of  the  judgment  is  that  the  plaintiffs  shall 
recover  their  debt  with  interest  till  paid. 

The  plea  of  nit  debet  was,  in  this  case,  an 
improper  plea,  according  to  the  decision  in 
Clarke's  adm'r  v.  Day,  which  we  are  not  dis- 
posed to  disturb,  though  I  do  not  acquiesce 
in  some  of  the  reasoning  of  judge  Coalter  in 
that  case.  The  court,  therefore,  erred  in 
receiving  the  plea,  and  might  very  properly 
at  a  subsequent  time  correct  that  error  by 
setting  aside  the  issue  and  the  plea.  It  has 
done  this,  substantially,  by  entering  a  judg- 
ment as  if  there  had  been  a  demurrer.  Per- 
haps, indeed,  we  ought  to  infer  that  there 


!  none,  the 


one  ;  but  even  if  there  n 
court  having  done  what  was  right, 
not  reverse  its  act  because  it  has  not  done 
it  in  the  right  way ;  since  the  mode  of 
doing  it  has  no  influence  upon  the  justice  of 
the    case.     It    was    said,    indeed,    that    if 

the  plea  had  been  rejected,  the  defend- 
17       ant    *might    have  pleaded  payment, 

and  that  he  has  been  taken  by  surprise. 
I  do  not  think  so.  He  ought  to  have  pleaded 
payment  at  first  or  if  he  did  not,  still,  on 
the  plea  of  nit  det>et  beine'  overruled,  be  would 
have  had  a  right  to  plead  payment.  But  be 
offered  no  such  plea.  Had  he  done  so,  I 
should  have  considered  it  error  to  refuse  it, 
as  the  court,  by  accepting  bis  first  plea,  had 
ted  him  reasonably  to  suppose  he  might 
defend  himself  under  it. 

I  am  of  opinion,  that  the  judgment  Iw 
affirmed. 

BROOKE.J.  lentirelyconcurintheoplD- 
ion  of  the  president.  I  did  not  concur  in  all 
the  reasoning  of  judge  Coalter  in  Clarke's 
adm'r  v.  Day,  though  I  did  in  the  conclusion 
to  which  he  came,  and  I  said  no  more.  I 
then  entertained  the  opinion  I  do  now, — that 
the  judgments  of  our  sister  states,  under  the 
constitution  of  the  U.  States  and  the  acts  of 
congress  in  pursuance  thereof,  are  to  be 
treated  as  domestic  judgments  ;  and  that  the 
effect  of  such  judgments  in  the  state  from 
which  they  came,  is  a  question  of  law,  not  a 
question  of  fact  as  in  the  esse  of  foreign 
judgments.  And  I  was  surprised  to  hear  it 
argued  to  the  contrary  in  this  case. 

BR0CKENBROUGH  and  PARKER,  J., 
concurred.    Judgment  affirmed. 


L8     "Governor  for  Fisher  v.  Vanm«ter. 
Novemlwr.  isn.  Bicbmond. 
[UAm.  Dec.  121-)    ' 
(Absent  Cabsll.  J.) 
iiccaUOTi**— pMtpmwBent  ol  Sato— AcqutMcsaes  •! 
PlBlBtm~DlKliartealSli«riH-Cwe  at  B«.~-A  Hber- 
Ifl  havlntr  levied  a  0.  fa.  on  gooda  of  tbe  debtor. 
receives  an  order  to  postpone  tbe  sale  from  an 
unantliorlEea  person,  and  postpones  tbe  sale  ac- 
cordingly ;  and  Che  aherlff  relies  od  the  acquies- 
cence of  the  plaintiff  In  tbe  order,  to  discharge 
him  from  liability  for  contorminr  with  it ;  HsLD. 
It  Is  Incumbeut  on  him  to  prove  sacb  acqulesceuce 
aod  the  time  of  It:  for  if  It  occurred  after  tbe  sale 
day  of  the  execQtlon.  U  would  be  of  little  welebt, 
aluce  then  all  the  mischief  bad  been  done. 
:aaie*-5amet~Rc«taratlan  to  Debtor  ot  OMds  Taken— 
BHsct  OB  Llea.—WbeD  sooda  bave  been  taken  In 
eiecntloQ  under  a  0.  fa.  a  direction  elven  by  the 
creditor  to  tbe  sheriff  to  restore  tbe  roods  to  tbe 


tensloD  of  proceedlnSB  on  a  levied  execution  does 

anthorlze  a  rcBtoration  of  tbe  property  to  the 

posaesBlon  of  tbe  defendant  nor  release  tbe  levy. 

Walker  T.  Com..  18  Gratt-  60.  cltlot  tbe  principal 
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posaesslOQ  of  tbe  debtor,  ta  frauduleut.  and  ile- 
strors  tbe  lleo  of  tbe  execution  on  tbe  eooda  :  bat 
a  mere  order  topoatiioQe  tbe  »ale,  wltbont  coUn- 
hIod.  does  not  aflecl  tbe  Hen  of  tbe  eiecQtlon. 

Saaw<— Saaw— ReatentloB  by  Deputy  of  ProiMrty 
Takwi-UiliUlty  «f  AliartH.— A  decuty  sberlft  bav- 
tne  levied  a  fl.  fa.  on  tbe  sondH  of  tbe  debtor. 
receives  an  order  from  tbe  creditor  to 
tbe  sale  for  two  montbB.  boldlns  tbe 
BDbJectto  tbesberlfl's  control  to  satisfy  ibedebt; 
aiild  tbe  depnty  sberlft  postponea  tbe  sale,  bntln- 
stead  of  boldlng  the  properly  restores  it  to  the 
debtor,  wbereby  tbe  Hen  of  tbe  execatlon  la  de- 
stroyed and  tbe  debt  nltlmately  lost:  Hbld.  tbls 
la  offlclal  miscondact  In  tbe  deputy,  for  wbtcb  [be 
sberlS  and  bis  snretles  are  liable  In  an  action  on 
his  offlclal  bond. 

Appelbte  PrecttGe-New  TrUI-Ral*  of  DeeUloD 
Wban  ftCU  C«rt]tlad.;-EicepUoDS  to  an  opinion 
of  a  court  refnalnr  a  new  trial,  are  not  analocous 
to  a  demurrer  to  evidence  ;  and  In  revletrlnBHUcb 
an  opinion,  upon  a  bill  of  exceptions  aettlns  forth 
tbe  facts  proved  at  tbe  triaL  Trbere  tbere  appears 
no  conflict  of  evidence  and  no  dlspnte  concerning 
tbe  credit  of  wltneases,  tbe  appellate  coart  In- 
quires, wbetber  tbe  verdict  conforms  wltb  tbe 
(air  Inferences  of  fact  from  the  facts  stated  :  and 
If  Usees  thatlidoea  not.  reverses  tbe  Jadsment. 
and  directs  tbe  new  trial. 

Debt  on  a  aheriff'a  official  bond,  brought  in 
the  circuit  court  of  Hardy,  in  the  name  of 
Th«  Governor  at  tbe  relation  of  William 
Fisher,  against  Vanmeter,  the  sheriif  of 
Hardy,  and  M'Mechin  and  Williams,  hia  sure- 
ties, torecoTerdamag'es  for  an  official  defanlt 

of  the  sheriff, 
19  *The   declaration    demanded    10,000 

dollars,  the  penalty  of  the  bond  ;  and, 
after  statingfthe  execution  thereof,  and  set- 
ting forth  the  coadttion,  which  was  in  the 
usual  form, — that  the  sheriff  should  well  and 
truly  execute  and  due  return  make  of  all  proc- 
ess and  precepts  to  him  directed,  and  pay 
and  satisfy  all  sumsof  money  by  him  received 
by  virtue  of  such  process,  to  the  person  or  per- 
sons to  whom  the  same  should  be  due,  and  in 
all  other  thing's  should  truly  and  faithfully 
execute  and  perform  the  duties  of  the 
said  office  of  sheriff  during  the  time  of 
his  continuance  therein,— assigned  the 
breach,  in  substance,  to  the  following 
«ffect :    that  a   writ  of   fieri   facias,    sued 


•See' 


re  18, 


;A|ipellala  Prw;tlce— Nnv  Trial— !(■■•  of  DecUtoa 
Wbea  Fsctt  Ccrtlfled.~lD  Slaasbter  v.  Tutt.  12  LeUb 
iss.1tl«  said:  "Where  the  facts  certlDed  to  tble 
-court  under  tbemle  eatabllsbed  Id  Bennett  v.  Hard- 
away  (II  Hnnf.  1X>.  present  bnt  a  naked  oaestlon 
of  law.  tbere  seems  to  be  no  difCerenceof  opinion. 
Insucb  a  case,  tbls  court  would  not  belodaenced  by 
tbe  opinion  of  tbe  Jury  or  Inferior  court  as  t 
law  of  tbe  case,  and  would  grant  a  new  trial  oi 
according  to  Its  own  opinion  of  tbe  law  arising 
upon  tbe  facts  stated,  Fithrr  v.  Vamneter.  clt. 
tbe  bar.  rests  on  this  principle."  To  tbe  same 
point,  aee  the  principal  case  cited  !□  Valdea 
Com,.  1>  GratL  Tn  :  Strode  v.  Clement.  M  Va, ! 
IS  S.  B.  Bep.  177,  See  further,  monograpblc  note 
on  "Bills  of  Exception"  appended  to  Stooemau 
V.  Com.,  tB  Qratt.  SST. 


by  William  Fisher,  the  relator,  upon  a 
judgment  of  the  circuit  court  of  Hardy, 
against  Machir  and  Hopewell,  for  682  dollars 
and  costs,  to  be  discharged  by  the  payment 
of  341  dollars  with  interest  and  the  costs,  had 
been  delivered  to  Craigeo,  a  deputy  of  Van- 

■iet  the  sheriff,  and  by  him  levied  on  four- 

;o  horses  the  property  of  Machir,  which  he 
failed  to  make  sale  of,  and  though  Fisher 
afterwards  sued  out  a  writ  of  venditioni 
exponas  commanding  the  sheriff  to  make 
sale  of  the  property,  yet  the  deputy,  without 
authority,  returned  it  to  Machir  the  debtor  ; 
whereby  Fisher  had  lost  the  debt. 

The  defendants  pleaded,  1.  Conditions  per- 
formed. 2.  That  William  Fisher,  the  relator, 
had  given  written  instruction  to  Craigen,  the 
deputy,  after  the  execution  was  levied,  to 
postpone  the  sale  for  two  months,  and  hold 
the  property  subject  to  the  control  of  the 
sheriff,  and  that  the  sale  was  accordingly 
postponed ;  whereby  the  property  was  re- 
leased from  the  execution.  And  3.  that  no 
such  writs  of  execution  as  were  in  the  decla- 
ation  supposed,  had  come  to  the  hands  of  the 
iheriff  or  bia  deputy,  or  had  been  levied  on 
the  property,  nor  was  the  property  surren- 
dered as  in  the  declaration  alleged.     Issues 

ere  made  up  on  at)  the  pleas. 

Upon  the  trial  of  the  issues,  the  jnry  found 
a  verdict  for  the  defendants,  which  the 

I  plaintiff  moved  the  court  "to  set  aside, 
and  to  order  a  new  trial.  But  the  court 
overruled  the  motion,  and  gave  judgment  for 
the  defendants. 

Whereupon,  the  plaintiff  filed  a  biU  of 
exceptions  to  the  opinion  of  the  court  over- 
ruling his  motion  for  a  new  trial ;  setting 
forth,  in  haec  verba,  the  official  bond  of  the 
sheriff  and  his  sureties,  on  which  the  suit  was 
brought;  the  judgment  of  the  circuit  court 
of  Hardy  for  William  Fisher  against  Machir 
and  Hopewell,  on  which  the  fieri  facias  men- 
tioned in  the  declaration  was  sued  out,  where- 
by it  appeared  that  it  was  an  award  of 
execution  on  a  forfeited  forthcoming  bond  in 
which  MachirwBs  principal  and  Hopewell  his 
surety  ;  and  the  fieri  facias.  And  then  the 
bill  of  exceptions  stated,  that  it  was  proved 
that  the  fieri  facias  was,  before  the  return 
day  thereof  and  while  it  was  in  full  force, 
put  into  the  hands  of  Craigen,  the  deputy  of 
Vanmeter,  sherifF  of  Hardy  :  that  Machir  and 
Hopewell  were  then  possessed  of  goods  and 
chattels  out  of  which  the  sheriff  could  have 
made  the  debt  and  costs  in  the  execution  men- 
tioned ;  that  Craigen,  the  deputy,  levied  tbe 
execution  on  fourteen  horses,  the  property  of 
Machir,  the  principal  debtor,and  afterwards 
returned  the  execution  with  the  following  re- 
turn indorsed  thereon — "Executed  on  four- 
teen head  of  horse  creatures,  and  two  months 
given  by  Jacob  Fisher  "—though  it  was  not 
proved  at  what  time  the  execution  was  so 
returned.  That  it  was  admitted,  that  in  a 
suit  in  the  court  of  chancery  of  Winchester, 
wherein  the  parties  to  this  suit  were  parties, 
Hopewell  had  been  relieved  from  all  liability 
on  William  Fisher's  judgment  and  execution 
against  Machir  and  him,  in  consequence  of 
the  return  made  by  the  sheriff  on  the  execu- 
tion ;  that  Hopewell  yet  bad  sufficient  prop- 
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ertT  to  Batisfy  the  debt,  if  he  had  not  been 
relieved  from  liability  for  the  aame  ;  that  the 
fourteen  hormea  of  Machlr,  on  which  the  exe- 
cution was  levied  by  Craigen  the  deputy, 
were,  subsequently  to  the  levy  thereof,  mort 
gaged   by  Machir  to  other  creditors ; 

21  that, 'incoaaequenceofthe  return  made 
by  Craigen  on  the  execution,  the  n: 

gage  had  gained  a  preference  over  the 
cution;  and  that,  after  the  making  of  the 
mortgage,  Machir  became,  and  died,  insol- 
vent. That  the  defendants,  on  their  part, 
then  offered  in  evidence  an  order,  proved 
to  be  in  the  handwriting  of  Jacob  Fiaher, 
the  father  in  lavr  of  William  Fisher,  the 
relator,  in  the  following  word*  —  "Mr. 
George  Craigen,  sheriff.  You  will  post' 
pone  the  sale  of  the  property  of  mn  James 
Machir,  taken  in  execution  in  behalf  of 
William  Fisher,  for  two  months.  You  will 
hold  the  property  subject  to  your  control  to 
satisfy  the  debt,  should  it  not  be  done  other- 
wise. (Signed)  Jacob  Fisher."  That  the 
defendants  then  introduced  Jacob  Fisher 
a  witoeas,  who  proved,  that  he  was  not  I 
agent  of  William  Fisher,  and  was  not  author- 
ized by  him  to  control  or  manage  hi*  execu' 
tion  against  Machir  and  Hopewell ;  after  thai 
be  had  given  the  order  above  recited  to  the 
sheriff,  but  before  the  two  months  had 
expired,  be  told  William  Fisher  what  he  had 
done,  who  was  offended  at  it,  but  told  the 
sheriff  to  go  on  and  sell  the  property  at  the 
end  of  the  two  month*,  and  make  the  money 
as  soon  as  he  could.  That  it  was  proved, 
that  the  sheriff  advertised  the  property  for 
sale  at  the  end  of  two  months,  but  he  did  not 
attend  at  the  day  and  place  of  sale.  That  it 
was  proved,  by  a  witness  for  the  defendant*, 
that  after  the  above  recited  order  was  given 
by  Jacob  Fisher,  and  the  execution  returned, 
the  father  of  Craigen,  the  deputy  sheriff,  told 
William  Fisher,  that  "  now  he  might  make  his 
moneyout  of  Machir ;"  to  which  he  answered. 
"  that  he  looked  to  Hopewell  for  it."  And 
that  these  were  a!i  the  facts  proved  in  the 
cause.  Whereupon,  the  plaintiff's  counsel 
moved  the  court  for  a  new  trial,  because  the 
verdict  was  contraiy  to  the  evidence.  The 
court  overruled  the  motion,  and  the  plaintiff 
filed  hi*  exceptions. 
Fisher  applied  by  petition  to  this  court  for 
a  supersedeas  ;  which  was  allowed. 

22  "Johnson,  for  the  plaintiff  In  error, 
objected,  that  the  cause  was  tried  on 

immaterial  issues :  That  the  order  to  post- 
pone the  sale,  relied  on  in  the  first  of  the 
special  pleas,  furnished  no  ground  of  defence, 
since  such  order  would  not  in  law  discharge 
the  property  from  the  execution  :  That  the 
second  of  those  pleas  rested  the  defence  on 
a  denial,  that  such  writs  of  execution  as  the 
declaration  supposed  ever  came  to  the  hands 
of  the  sheriff  or  his  deputy,  that  those  execu- 
tions were  levied  on  the  property  of  Machir, 
and  that  the  property  was  surrendered  to 
Machir,  as  the  declaration  alleged  ;  but  it 
could  not  be  material,  that  both  the  writs 
should  have  come  to  the  sheriff's  hands,  much 
less  that  they  ahoutd  both  have  been  levied  ; 
it  was  enough  if  the  fieri  facias  came  to  his 
hands,  and  was  levied  ;  nor  was  it  material. 


that  the  property  should  have  been  surren- 
dered to  Machir,  since  if  it  was  retained  by 
the  sheriff,  and  yet  not  sold,  his  responsibility 
was  complete.  Bnt  of  this  objection  no 
notice  was  taken  by  the  court. 

The  objection  on  which  he  mainly  relied, 
was,  that  the  verdict  was  contrary  to  the 
plain  justice  of  the  case,  upon  the  uncontested 
facts  stated  In  the  bill  of  exceptions.  He 
said,  the  order  given  by  Jacob  Fisher  to  the 
sheriff,  was  given  without  authority  from 
William  Fisher,  and  was  nowise  so  sanc- 
tioned by  him  as  to  make  it  available  to  the 
defence  of  the  sheriff ;  indeed,  it  did  not 
appear  that  he  had  any  knowledge  of  the. 
order,  till  after  the  sale  day  appointed  on  the 
fieii  facias,  and  even  the  retnrn  day  of  that 
writ,  had  elapsed ;  and  then  his  disavowal  of 
the  order  could  not  have  obviated  the  mis- 
chief of  the  sheriff's  compliance  with  it. 
But  If  the  order  had  been  given  by  William 
Fisher  himself,  it  neither  justified  the  surren- 
der of  the  property  to  the  debtor  Machir,  nor 
the  return  which  was  made  on  the  execution  ; 
not  the  surrender  of  the  property,  because  the 
order  only  authorized  a  postponement   of  the 

sale,  upon  condition  that  the  sheriff 
23       should  bold  the  property  *Bubject  to  his 

control,  and  sell  it  if  necessary ;  not  the 
return  that  was  made,  for  that  return  only 
stated,  in  general,  that  Jacob  Fisher  (a  stran- 
ger) had  given  time,  whereas  the  return,  to 
have  been  true  to  the  order,  should  have  stated 
the  real  effect  thereof,  namely,  that  the  tale 
only  was  postponed,  and  the  property  retained 
by  the  sheriff.  It  might  be  objected,  that 
the  venditioni  exponasallegedin  the  declara- 
tion was  not  shewn  at  the  trial,  or  proved  to 
have  been  sued  out  ;  but  it  was  immaterial, 
for  that  writ  was  not  necessary,  not  being 
required  by  law  to  authorize  a  sale,  and  none 
could  in  this  case  have  been  availing,  because 
the  property  had  been  sold  under  Machir's 
subsequent  mortgage,  which,  it  is  agreed, 
had  gained  a  preference  in  consequence  of 
the  sheriff's  return. 

Stanard,  contra,  argued  only  the  question 
arising  on  the  refusal  of  the  new  trial.  He 
insisted,  that  the  jury  having  found  a  ver- 
dict, and  the  court  below  having  approved  it 
as  tteing  well  warranted  by  the  evidence,  and 
therefore  refused  a  new  trial,  tlie  exceptions 
to  that  opinion  ought  to  be  treated  in  the 
appellate  court  like  a  demurrer  to  evidence, 
so  that  if  there  were  any  admissible  infer- 
ences from  the  facts  stated  in  the  exceptions, 
which  would  warrant  the  verdict,  or  any  de- 
fect in  the  case  of  the  party  excepting, 
this  court  should  not  reverse  the  judgment 
of  the  court  which  tried  the  cause.  Now,  he 
said,  there  was  no  proof  here,  of  the  principal 
fact  complained  of  in  the  conduct  of  the 
sheriff;  namely,  that  he  had  returned  the 
property  on  which  he  had  levied  the  execu- 
tion, to  Machir,  the  debtor.  [Brooke,  J.  Is 
not  the  inference  irresistible,  that  the  prop- 
erty was  restored  to  Machir  7  If  the  sheriff 
had  retained  it  under  his  own  control,  he 
could  have  sold  it  to  satisfy  the  execution  ; 
:  had  not  been  restored  to  Machir,  his 
mortgage  of  it  could  not  have  given  any  pref- 
ce    over  the.  execution.]     Stanard  an- 
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swered,  that  in  sncb  a  case  ai  this,  he 

24  thought  the  appellate  •court  ought 
tomakesuch  inferencesof  fact  aa  those 

sugg-ested,  contrary  to  the  finding  of  the 
jury,  approved  by  the  circuit  court.  But 
auppOBe  the  fair  inference  dd  that  point  to  t>e 
such  aa  bad  been  Buggested  from  the  bench, 
there  was  another  point  on  which  nothing 
certain  could  be  inferred  from  the  facta  stated 
ID  the  exceptions  ;  which  nas,  the  time  when 
the  f«ct  of  the  order  given  by  Jacob  Fisber 
to  postpone  the  proceeding  on  the  execution, 
was  communicated  to  William  Fisher.  If  he 
was  informed  of  that  order  before  the  sale 
day  originally  appointed  under  the  levy  of  the 
fiieri  facias,  and  yet  told  the  sheriff  to  pro- 
ceed to  sell  after  the  lapse  of  two  months,  he 
thereby,  in  effect,  approved  aud  sanctioned 
the  order ;  he  himself  consented  to  the  in- 
dnlgence  given  to  Macbir,  which  exonerated 
Hopewell,  the  surety  of  Machir,  from  further 
liabiUtj  for  the  debt,  and  which  gave  the 
creditors  by  mortgage,  their  priority  over 
his  execution.  And  the  circumstance,  that 
the  exoneration  of  Hopewell,  and  the  prior- 
ity of  the  mortgage,  was  the  consequence  of 
the  indulgence  given  by  the  order,  and  the 
sheriff's  return  an  the  execution,  is  enough 
to  shew,  that  William  Fisher's  knowledge  of 
the  order  having  been  given  by  Jacob,  and 
bis  implied  sanction  of  it  by  directinK-  the 
sheriff  to  conform  to  it,  preceded  the  sale 
day  under  the  execution ;  otherwise,  the 
court  of  chancery  would  not  have  held  Hope- 
well exonerated,  or  if  it  did,  the  decreeshould 
not  have  been  acquiesced  in,  as  it  was,  by 
William  Fisher,  neither  would  be  bave 
yielded  to  the  preference  claimed  for  the 
mortgage  over  bis  execution.  [Brooke,  J. 
Here  again,  the  fair  inference  seems  lo  be, 
that  the  sale  day  under  tbe  fieri  facias  had 
passed,  before  William  Fisher  was  informed 
of  Jacob's  unauthorisied  order;  for  when  he 
was  informed  of  it,  be  did  not  tell  the  sheriff 
to  proceed  to  sell  on  the  sale  day,  thoug'h  he 
was  offended  that  the  order  had  been  given, 
and  would  therefore  most  probably  have 
conatermanded    and   rescinded    it,    if 

25  he  could  *bave  done  so  with  any  effect ; 
that  in,  if  the  sale  day  had  not  passed, 

aod  if  the  property  had  not  been  restored 
to  the  debtor.]  Stanard  thought  that  the 
jttst  inference,  or  rather  the  fact,  was,  on 
the  contrary,  that  though  he  disapproved 
tbe  order,  yet  he  did  not  disavow  it,  but 
directed  the  sheriff  to  conform  with  it ;  for 
the  sheriff's  conduct,  and  bis  return  of  the 
execution,  without  any  such  sanction  from 
tbe  creditor,  could  hardly  have  exonerated 
the  anrety  of  Machir  from  the  debt,  or 
given  %  subsequent  mortgage  a  preference 
over  the  execution.  If  a  creditor  put  his 
execution  into  the  sheriff's  hands  with 
iostrnctioDS  to  forbear  from  serving  it, 
the  lien  of  tbe  execution  on  the  debtor's 
goods  was  lost ;  if  the  execution  was  levied, 
and  tbe  creditor  then  directed  it  to  be  held 
up,  the  lien  was  waived.  He  said,  it  was  in 
that  way,  without  doubt,  in  this  case,  that 
Hopewell  the  surety  was  exonerated,  and  the 
lien  of  the  execution  on  the  property  was 
lost ;  and  that  William  Fisher  acquiesced  in 


those  results.  He  referred  to  Bullitt's  ex'ors 
V.  Winstons,  1  Munf.  269,  in  which  it  was 
held,  that  a  plaintiff  directing  the  sheriff  to 
put  off  a  sale  of  property  taken  in  execu- 
tion to  a  day  after  the  return  day,  and  to 
suffer  it  to  remain  in  the  possession  of  the 
defendant,  without  the  concurrence  of  the 
sureties,  released  tbe  sureties  from  that  or 
any  sutneqnent  execution  ;  and  tbe  plaintiff, 
in  such  case,  adding  to  the  direction,  that 
the  sheriff  should  bold  tbe  property  subject 
to  the  execution,  would  not  prevent  the 
release  from  operating.  But  how,  be  asked, 
could  the  sheriff  be  held  responsible  for  such 
an  act  as  was  here  imputed  to  his  deputy? 
The  deputy,  of  his  own  head,  not  in  virtue 
of  his  office,  not  in  pursuance  of  any  trust  or 
authority  from  his  principal,  made  an 
arrangement  with  Jacob  Fisher,  by  which 
indulgence  was  to  be  given  upon  William 
Fisher's  execution  to  his  debtor.  The 
deputy,  in  thus  acting,  made  himself 
26  personally  responsible,  but  "acting 
beyond  the  limits  of  his  official  author- 
ity, he  could  not  bind  his  principal. 

Johnson  replied,  that  It  was  exactly  in  tbe 
fact  of  the  deputy,  acting  for  the  sheriff  in 
the  execution  of  the  process,  having  taken 
upon  bim  to  give  an  indulgence  to  the 
debtor,  which  the  law  did  not  permit  a  sheriff 
to  give,  that  be  violated  the  official  duty  of 
the  sheriff.  Of  course,  his  principal  was 
liable  for  his  default.  If  tbe  order  of  Jacob 
Fisher  was  really  the  act  of  William,  and 
this  were  a  question  between  William  Fisher 
and  Hopewell,  the  case  of  Bullitt's  ex'ors  v, 
Winstons  would  be  an  authority  to  shew 
that  Hopewell  was  exonerated ;  but  that 
authority  could  have  no  influence  on  the 
question  to  be  decided  here.  He  maintained, 
that  this  court,  in  reviewing  tbe  judgment 
of  the  circuit  court  on  the  motion  for  the 
trial,  had  to  perform  the  simple  duty  of 
inquiring  whether  the  verdict  of  the  jury 
was  a  fair  conclusion  from  the  facts  proved 
at  the.trial,  as  stated  in  the  bill  of  exceptions. 
There  was  here  no  contrariety  in  the  evi- 
dence ;  no  dispute  as  to  the  credit    of  wit- 

Was   the    order   under    which    the 

deputy   sberiff   gave   the  debtor  the   indul- 
gence, the  act  of  William  Fisher  7     That  it 
was  not  given  by  him,  or  by  Jacob  Fisher 
ith  any  previous  authority  from  him,  was 
:rtain.     He  never  sanctioned  it,  in  any  way, 
'    at  any    time.    The    sheriff    rested    bis 
defence,  wholly,  on  William  Fisher's  subse- 
quent acquiescence,  and  on  bis  acquiescence 
signified  while  tbe  execution  was  yet  in  bis 
and  it   was  in  his  power  to  proceed 
with  the  sale.     It  was  incumbent  on  him  to 
prove  such  acquiescence.     The  court  did  not 
certify,  that  the   fact  of  William's  acquies- 
cence  in  the  order  of  Jacob  was  proved  :  it 
only  certified,  that  William,  when  told  of  the 
order   given   by   Jacob,   was   offended,   and 
then  told  the  sheriff  to  sell  at  the  end  of  the 
)  months,  and  make  the  money  as  soon 
be  could.    Tbe  fair  inference  from   the 
facts  proved  at  the  trial,  was,  that  the  deputy 
sheriff     had    restored     tbe    property 
*to  the  possession  of  the  debtor,  in 
consequence  of  the  ord^  given  him  by 
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Jacob,  before  William  knew  of  the  existence 
of  the  order :  the  sheriff's  return  itself  suf- 
ficed to  prove  the  fact  beyonddoabt,  for  it  was 
founded  on  Jacob's  order  alone,  without  the 
least  reference  to  William's  sanction  r  and 
that  fact  produced  all  the  mischief  of  which 
the  plaintiff  complained.  But,  he  repeated, 
the  order  itself,  supposing  it  had  been  fflveu 
with  the  authority  of  the  plaintifF,  warranted 
the  sheriff  to  do  no  more  than  postpone  the 
day  of  sale,  not  to  part  with  the  posaession 
of  the  prop«rt]r,  and  so  to  destroy  the  Uen  of 
the  execution  upon  it. 

PARKEK,  J.  The  bill  of  exceptions  in  this 
case  does  not  state  the  fact  that  the  property 
levied  on  was  returned  by  the  sheriff  to  the 
debtor,  but  the  other  facts  proved  suRiclently 
establish  it.  For,  otherwise,  the  sheriff 
would  have  proceeded  to  sell  at  the  end  of  the 
two  months,  and  the  mortefage  of  the  prop- 
erty by  Machir  would  not  have  affected  the 
preferable  lien  of  the  plaintiff's  execution, 
although  the  consent  to  postpone  the  sale, 
would,  according'  to  the  authority  of  Bullitt's 
ex'ors  V.  Winstons,  have  released  the  surety. 

The  gravamen  of  this  action,  therefore,  U 
that  the  sheriff  did  not  retain  in  his  possea- 
sion  the  property  levied  on,  and  proceed  to 
sell  it ;  and  from  this  obligation  he  was  not 
released  by  any  act  of  the  plaintiff.  If  the 
conversation  of  the  plaintiff  with  the  sheriff 
took  place  after  the  return  day  of  the  execn- 
tion,  it  can  hardly  be  construed  into  a  recog-- 
nition  of  Jacob  Fisber'a  ofBcious  act,  for  then 
the  mischief  had  been  done,  and  the  surety 
released ;  and  if  before,  it  was  no  more  than 
a  direction  to  postpone  the  sale,  holding  the 
property  in  his  own  hands  to  satisfy  the  debt 
after  the  expiration  of  the  two  months,  which 
did  not  authorize  the  sheriff  to  return  i 
Macbir,  nor,  in  my  opinion,  discharge  the 
lien  of  the  execution.  The  deputy  sher- 
28  iff  must  be  considered  'aa  still  holding 
it  as  sheriff;  and  if,  at  the  expiration 
of  the  time,  he  failed  to  sell,  or,  by  any  pre- 
vious act  of  his,  suffered  the  property  to  be 
eloigned,  or  rights  to  be  acquired  la  it  by 
others,  preferable  to  the  plaintiff's,  his  prin- 
cipal ia  liable  for  its  value. 

I  think,  therefore,  the  new  trial  ought  to 
have  been  awarded. 


TUCKER,  P.  I  am  also  of  opinion,  that 
the  judgment  should  t>e  reversed,  and  a  new 
trial  awarded.  Although  the  court  and  jury 
have  concurred,  yet  the  facts,  and  not  the 
credibility  of  testimony,  being  fairly  before 
this  court,  it  must  decide  whether  upon  the 
facts  stated  the  defence  was  made  out.  I 
think  it  was  not.  The  order  to  the  sheriff 
was  given  by  an  unauthorized  person,  and 
the  acquiescence  in  that  order  by  the  pUin- 
liff  subsequently,  ought  to  have  been  estab- 
lished in  order  to  charge  him.  The  fact,  that 
he  directed  the  sheriff  to  proceed  at  the  end 
of  the  two  months,  would  have  afforded 
strong  evidence  of  acquiescence,  if  it  occurred 
before  the  day  appointed  for  the  sale.  But 
if  it  occurred  afterwards,  it  would  be  of  little 
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weight,  as  the  mischief  was  then  done, 
was  incumbent,  then,  on  the  defendant 
shew  the  time  at  which  the  alleged  acquies- 
■e  occurred,  and  that  fact  not  appearing, 
his  defence  as  to  this  matter  was  not  made 

I  am,  however,  farther  of  opinion,  that  if 
William  Fisher  had  given  the  direction  which 
Jacob  gave,  it  would  not  have  been  a  suCBcient 
defence.  The  sheriff  was  not  directed  to 
return  the  property  to  Machir's  possession. 
It  was  a  mere  direction  to  postpone  the  sale, 
but  to  hold  the  property  subject  to  his  control. 
The  mere  postponement  of  a  sale  under  an 
execution  does  not  affect  the  plaintiff's 
rights,  unless  there  be  collusion.  But  if  he 
directs  the  sheriff  not  to  sell,  but  to 
29  *leave  the  property  in  the  debtor's  pos- 
session, the  execution  is  fraudulent,  and 
any  other  creditor  may  take  the  property  in 
execution  ;  13  Vin.,  Abr.  Fraud  G.  pi.  3,  p. 524, 
cited  by  Green,  J.,  in  Ctaytor  v.  Anthony,  6 
Rand.  305,  2  T.  R,  5%.  The  difference  is 
obvious.  So  long  as  the  goods  are  in  the 
hands  of  the  sheriff,  they  are  in  the  custody 
of  the  law.  But  when  the  plaintiff  directs  a 
return  of  them,  he  takes  them  out  of  the  cus- 
tody of  the  law  ;  and  from  that  moment  they 
are  nolongerboundby  his  execution.  These 
principles  will  be  found  to  t>e  maintained  by 
the  cases  of  Baird  v.  Rice,  1  Call  IS,  and 
Bullitt's  ex'ors  v.  Winstons,  1  Mun  t.  269.  In 
this  case,  then,  the  order  had  not  the  effect 
of  removing  the  lien,  and  leaving  the  prop- 
erty subject  to  the  execution  of  another,  or  to 
be  encumbered  by  trusts  in  favour  of  other 
creditors.  The  sheriff,  however,  failed  to 
obey  the  order;  hefaiied  tohold  theproperty, 
or  if  he  does  hold  it,  he  has  failed  to  appro- 
priate it  by  sale  for  I  he  benefit  of  the  plaintiff. 
In  point  of  fact,  the  property  was  encumbered 
by  a  mortgage  and  sold  under  it.  The  sher- 
iff, therefore,  must  have  permitted  it  to  go 
out  of  bis  hands,  and  this  without  authority. 
If  ao.  he  is  responsible.  It  is  the  simple  case 
of  a  levy,  and  an  eloignment  by  hia  default. 
Judgment  reversed,  verdict  set  aside,  and 
cauae  remanded  for  a  new  trial. 


30  *Rohr  V.  Davis -and  Othars. 

November.  1SS7,  Rlclimona. 
Bllto<il  ExcapthMi-Ccrtmcste  ol  EvMbscb.*— A  bill  of 

eiceiiUoaB  to  an  oplQloo  of  a  court  overrnllas  a 
motion  for  a  new  trial,  instead  of  statluB  tbe  facts 
proved,  states  tbe  evidence  adduced  at  tbe  trial; 
but  the  evidence  tlins  set  forth,  shews  that  the 


•BUIs  at  ExcaptteD-Certlflcstaof  Evidence.— In  Ben- 
nett v.  Hardawar,  fl  Monf.  \2b.  it.  was  held  that  If  a 
motion  for  a  new  trial,  on  tbe  iroand  Chat  tbe  ver- 
dlcl  IB  contrary  to  evidence  be  overruled,   a  bill  of 

all  (At  enblrnet  given  In  to  tbe  lury,  but  only  the/atCt 
apyearlng  to  the  court  to  have  been  proved.  The 
principle  upou  wblcb  this  decision  rests  Is,  that  tbe 
revisinrcourt  should  have  the  same  lisbts  and  act 
npon  tbe  same  dau  as  the  Inferior  court,  and  tbal 
it  will  not  undertake  to  delermlDe  what  credit 
abonld  be  given  to  the  oral  testimony  of  witnesses, 
whose  credibility  It  bas  not  the  same  meaoB  of 
[■Klz,d.yC_lOOglC 


RoHK  V.  Davis  AND  Otrsrs. 


81 


erldence  for  tbe  vtrtr  for  vrhom  ai«  verdict  waa 
foand.  aappcwlQK  It  tme.  and  dlsrcEardliiB  Uie 
CTldcnce  for  tbe  other  part7.  li  Dot  Bntndeat  to 
WKnaot  the  verdict:  Hbld.  aach  excepttona.  In 
Bach  case,  are  well  taken,  to  enable  an  apfellate 
conrt  to  review  and  rererae  the  jad^ineDt  over- 
mllne  the  motion  for  a  new  trial. 

EvlilB«ci-Who    May    Dwow— WbM 
n  the  trial  of  actlona  at  law. 


tefltlns  as  were  poasesaed  br  the  conrt  and 
Jnry  wbo  uw  and  beard  the  wttneasea  tcatif; 
and  obaerved  their  whole  demeanor.  Tbls  deci- 
sion haa  never  been  overrnled;  but.  while  the  prin- 
ciple on  which  It  wassToanded  bas  been  adhered 
to.  the  rale  establlBfaed  by  It  has,  by  a  Ions  tine  of 
caaea  aubaeqaently  decided  npon.  been  modified  In 
lu  application.  Danville  Bank  v.  Waddlll,  II  QratL 
47^  cltlns  tbe  principal  caoe  ai  one  of  the  decisions 
which  modlded  the  rnle  laid  down  In  Bennett  v. 
Hardaway.fl  Hnnf.  Iffi.  And  In  Mnae  v.  Stem.  81  Va- 
W.  It  Is  said  :  "Bnttblscaae  (Bennett  v.  Hardavay). 
waa  soon— to  adopt  the  expressive  phrase  of  Cabb. 
J.,  Id  Ewlng  v.  Ewlng,  £  Lelsb  MO-cnrtailed  of  Its 
fair  proportions.  For,  by  a  line  of  decisions  beEln- 
nlDK  with  CarrlnEtonv.  Bennett,  I  Lelsh  BM,  decided 
as  early  as  tSW.  It  waa  qnlckly  established,  as  a 
anallflcatlon  of  the  mle.  that  If  the  bill  of  excep- 
tions contalna  a  cerllflcate  of  the  oral  testimony 
(iven  on  the  trial,  the  appellate  conrt  vronld  review 
and  reverse  tbe  Jadsment,  If,  after  rejecClnr  all  the 
oral  teatlmony  of  the  eiceptlns  party,  and  Etvlntr 
fall  force  and  credit  to  tbe  evidence  of  tbe  adverse 
party,  the  Jadsment  still  appeara  to  be  wrons- 
SoAr  V.  l>aBU.t  XWpAMI:  Paslcy  V.  Ensllsb.EQratl. 
HI:  Carrinrton  r.  Goddla.  it  Ortttl  fBT :  Qlmml 
V.  Cnllen.  10  QratL  IW  :  Read's  Case.  EIQratt.  e£l : 
Danville  Bank  v.  Waddlll,  Si  (}ratt-  Ml:  Dean's 
Case,  »  Oratt.  919 ;  Creekmnr  v.  Creekmnr.  75  Va. 
ttl :  Taylor's  Case.  77  Va.  WS.  This  qnallQcation, 
while  It  restricts  the  operation  of  tbe  mle  laid 
down  in  Bennett  v.  Hardaway.  does  Dot  contravene 
tbe  principle  of  that  caac.  E^r.  as  Cabeu^  j., 
acutely  obaervea.  In  Ewlnr  v.  Ewlnr,  lanra.  tbe 
appellate  conrt  does  not  decide  on  tbe  credit  of  the 
witnesses  :  It  proceeds  on  the  admlHslon  of  their 
credit :  'and  snrely  If.'  as  a  former  and  dlstin- 
rnlshed  Indeeof  this  conrt  pals  It.  In  a  Incld  article 
tonchlnir  thlssabject,  'alndrmentasalnsta  party, 
after  be  has  been  stripped  of  all  bis  own  oral  evi- 
dence, a.nd  all  hliaiivernirv'trtidtnct  /lat  /ntnaccordeil 
Jtdl  forci  and  ertdll,  ttul  appears  to  be  wrone,  that 
JndsmencotvM  to  be  reversed.'  Va.  L.  J,  itee,  p. 
ZIB-"  To  the  same  effect,  tbe  principal  case  was 
dted  In  Patteson  v-  Pord,  t  Qratt.  K:  Pasley  v. 
English.  B  QratL  ItB  ;  Parish  v.  ItelEle.  11  Oratt. 
71S  :  Pryor  v.  Kabn.  13  QratL  BIS  :  Valden  v.  Com.. 
IE  GratL  m :  WIckbam  v.  Lewis  Uartln  »c  Co..  II 
OratL  IS1  :  Reed  v.  Com..  K  QratL  »)  ;  Qlmml  t. 
CnUen,  lOQratL  at:  Payne  v.  OraiiL  Bl  Va,  IN: 
ClnverlnsT.  Com..  SI  Va.  SM;  Moses  v.  Old  Dotnlnlon, 
etc..  Co.,  n  Va.  n :  Newlin  v.  Beard.  6  W.  Va.  137: 
Hor^n  V,  Fleming.  £4  W.  Va.  IM ;  State  v.  Plan- 
asan.  M  W.  Va.  ISO:  foet-tioU  to  Dean  v.  Com.,  S3 
Qratt.  BIS. 

Pot  farther  Information  on  this  sabject,  see  foot- 
ncUta  Valden 'a  Case.  I>  Oratt.  717,  and /oi?f-no(«  to 
which  reference  Is  there  made  :  monographic  notf 
on  "Bills  of  BlceptloD"  appended  to  Stoneman  v. 
Com.,  »  QratL  SW :  Va.  Code  1887. 1 8«8t. 

!vMmkb-WI»  May    DeBar-Wbm 
n-CoMpellsd.— Either  party,  plain- 


either  party  bas  a  right  to  demnr  to 
of  the  other,  and  tbe  other  party  onght  (o  be  com* 
pelled  to  join  In  tbe  demurrer,  nnless  the  case  la 
plainlf  against  the  demnrrant,  and  his  object 
appears  to  be  merely  to  delay  the  decision. 

Smm— Ralaial  ol  Conrt  to  CoBpal  Jsladar-Btfect.t— 
Where  a  demnrrer  to  evidence  Is  tendered  In  a 
case  In  which  the  party  may  properly  demnr.  If 
the  conrt  refuse  to  compel  the  other  party  to  Join 
la  the  demurrer,  this  Is  error  for  which  the  |ndg- 
meat  sball  be  reversed. 

Actloa  •B  JolBt  CoDtTH^t-Whal  Plaintiff  MaM  Provc.l 
—Id  an  action  upon  tbe  Joint  contract  of  three 
defendants,  the  plaJnUtT.  to  sustain  his  action, 
most  prove  that  all  three  loined  In  the  alleged 
contract:  for  If  it  appear  that  one  of  the  defend- 
ants  was  not  a  party  to  the  contract,  thongh  the 
otber  two  were,  tbe  plaintiff  must  fall  In  Ibis 
Joint  action. 

This  waa  an  action  of  aaaninpslt  in  the 
county  court  of  Campbell,  bronght  by  Rotir 
ag'alnat  Davis,  Bullock  and  Lynch,  to  recover 
the  amount  nhich  the  plaintiff  claimed  to  be 
due  to  him  from  the  defendants,  for  stone 
work  by  him  done  for  them.  The  declara- 
tion hlleffed  a  joint  contract  of  the  three 
defendants  with  the  plaintiff  for  the  work ; 
and  the  defendants  pleaded  jointly,  non 
asBumpslt. 

Upon  the  first  trial,  the  jury  found  a  ver* 
diet  for  the  plaintiff  for  1164  dollars  dam- 
ages. The  defendants  moved  the  court  for 
a  new  trial ;  the  court  overruled  the  motion  ; 
and  the  defendants  filed  a  bill  of  exceptions 
to  that  opinion.  The  court  then  gave 
31  the  plaintiff  'judgment  for  the  dam- 
ages assessed  by  the  verdict ;  and  the 
defendants  appealed  to  the  circuit  court  of 
Campbell, 


tiff  or  defendanL  has  a  right  to  demnr  to  tbe 
evidence,  and  tbe  other  party  will  be  compelled 
to  Join  In  the  demurrer  onless  tbe  case  be 
plainly  against  the  demDrr3.nt,  and  bis  oblect 
In  demurring  seems  to  be  clearly  nothing  elae 
but  delay.  Clark  v.  B.  &  D.  B,  Co..  78  Va.  718, 
citing  the  principal  case.  Trout  v.  Va-  &  Tenn.  R. 
Co.,  18  QratL  SIS.  Boyd  v.  Savings  Bank,  IB  OratL 
SOI,  Hyersv.  Qreen,  IGall  BBB,  and  Eubank  v.  Smith. 
T7  Va.  ■«.  To  the  same  effect,  see  tbe  principal 
case  also  cited  In  Peabody  Ins.  Co.  v.  Wilson.  £9  W- 
Va.  S».  8  S.  E.  Rep.  9H  :  /oat-note  to  Boyd  v.  Savings 
Bank.  IB  QratL  BOI  ;  fool-nott  to  Trout  v.  Va.  ft  Tenn. 
B.  Co..  38  OratL  BIB.  See  furtber.  monograpblc 
ftoM  on  "Demurrer  to  the  Evidence"  appended  to 
Tutt  V.  Slaaghter.  B  Oratt.  >M. 


the  point    1 


roT  to  refuse  to  compel  a 
evidence,  where  the  evi- 
dence Is  not  plainly  against  the  demurraot.  tbe 
principal  case  and  Qreen  r,  Bnckner,  B  Leigb  8£.  are 
cited  In  Trout  V.  Va.  ft  Tenn.  B.  Co.. 2S  Qratt,  OST.  SS8. 
lAetlBa  on  Jotiit  CofltnKt-Oae  VthmOmM  Nat  • 
Party— JodKOMat— In  an  action  against  several 
defendants  upon  a  Joint  or  joint  and  several  con- 
tracL  If  It  appear  from  the  proof  that  one  of  the 
defendants  was  not  a  party  to  tbe  cbotract,  though 
all  the  other  defendants  were  parties  toll,  judg- 
ment will  be  rendered  In  favor  o(  all  the  defend- 
ants, Steptoe  T,  Keed,  10  OratL  B,  cUlag  the 
principal  caae,  Baber  v.  Cook,  ll  Leigh  Sot.  and  Han- 
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The  questioD  in  the  circuit  court,  tliere- 
fore,  was  whether,  upon  the  state  of  the  case 
appearing-  in  the  bill  of  exceptions,  the 
county  court  erred  in  refusing  the  new  trial 
asked  by  the  defendants  7  The  bill  of  excep- 
tions did  not  purport  to  state  the  facta  proved 
at  the  trial:  it  set  forth  the  evidence  on  the 
part  of  the  plaintiff,  at  large,  as  it  was  de- 
livered by  the  Tfitnesses,  and  the  substance 
of  the  defendants'  evidence.  From  the 
plaintiff's  own  evidence  It  appeared,  that 
the  work  for  which  he  claimed  compensation 
in  this  action,  was  the  building  of  a  stone 
wall  in  the  town  of  Lynchburg,  for  the  pur- 
pose of  filling  up  a  deep  ravine,  in  order  to 
connect  the  Lynchburg  and  Salem  turnpike 
road  with  a  street  called  the  sixth  alley  in 
that  town.  That  the  Lynchburg  and  Salem 
turnpike  company  could  only  bring  their 
road  to  the  outer  boundary  line  of  the  town. 
That,  therefore,  the  persons  owning  property 
in  the  lower  part  of  the  town,  and  inter- 
ested in  connecting  the  turnpike  road 
with  the  sixth  alley,  set  on  foot  a  subscrip- 
tion for  the  purpose  of  effecting  the 
work ;  there  were  twenty  subscribers,  en- 
gaging to  pay  various  sums  by  them  re- 
spectively subscribed;  and  among  the  sub- 
scribers were  two  of  the  defendants,  namely, 
Davis  and  Bullock,  but  the  defendant  Lynch 
was  not  a  subscriber.  That  ail  three  of  the 
defendants  were  interested  in  the  improve- 
ment, being  owners  of  property  in  the  town 
which  would  1j«  benefited  thereby.  That 
the  plaintiff  did  the  stone  work  which  was 
required  to  connect  the  turnpike  road  with 
the  alley  of  the  town.  That  the  defendants 
Davis  and  Bullock  superintended  the  work, 
gave  directions  concerning  it  while  it  was  In 
progress,  were  present  at  the  measurement 
of  it  after  it  was  done,  and  directed  the 
plaintiff  to  make  out  his  account  for  the 
same      against     themselves     and      Lynch ; 

and  Davis  and  Bullock  afterwards, 
32        'upon    being  applied   to  for  payment, 

made  declarations  and  did  acts,  from 
which  it  might  very  fairly  be  inferred,  that 
they  held  themselves  bound  to  pay  for  it,  or 
to  see  it  paid  for,  and,  therefore,  that  they 
had  made  the  contract  with  the  plaintiff  for 
the  work  :  but  there  was  no  evidence  adduced 
on  the  part  of  the  plaintiff,  that  the  defend- 
ant Lynch  had  ever  said  or  done  any  thing, 
from  which  it  could  be  inferred,  that  he  was 
a  party  with  Davis  and  Bullock  in  the  con- 
tract for  the  work  with  the  plaintiff ;  and 
when  he  was  applied  to  for  payment,  by 
the  plaintiff,  be  promptly  disclaimed  all  con- 
nexion with  the  transaction  ;  nor  did  the 
evidence  shew  the  least  reason  for  suppos- 
ing that  he  was  connected  with  it,  except 
the  direction  given  by  Davis  and  Bullock  to 
the  plaintiff,  atiove  mentioned,  that  he  should 
make  out  iiis  account  against  them  and 
Lynch.  Such  being  the  state  of  the  evi- 
dence on  the  part  of  the  plaintiff,  it  is  un- 
necessary to  state  that  adduced  for  the 
defendants  :  upon  the  plaintiff's  own  shew- 
ing, he  was  not  entitled  to  maintain  this 
joint  action,  and  to  have  a  joint  verdict  and 
judgment,  against  Davis,  Bullock  and  Lynch, 
even  if  his  evidence  was  sufficient  to  entitle 
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him  to  recover  against  Davis  and  Bullock. 
Therefore,  the  circuit  court  reversed  the 
judgment  of  the  county  court,  set  aside  the 
verdict,  and  remanded  the  cause  for  a  new 
trial. 

There  were  several  trials  in  the  county 
court  afterwards,  with  various  results.  At 
the  last  trial,  the  defendants  tendered  & 
demurrer  to  the  evidence,  wherein  they  set 
forth  all  the  evidence  on  both  sides :  but  the 
plaintiff  objected  to  join  in  the  demarrer, 
and  the  court  refused  to  compel  him  to  do  so. 
The  jury  found  a  verdict  for  the  plaintiff  for 
958  dollars  with  interest  &c.  for  which  the 
court  gave  faim  judgment,  and  the  defendants 
again  appealed  to  the  circuit  court. 

Upon  this  second  appeal  to  the  circuit  court, 
the  question  was,  whether  the  county 

33  court    erred  in    refusing    to   'compel 
the  plaintiff  to  join  In   the  demurrer 

to  evidence  tendered  by  the  defendants? 
The  evidence  of  the  plaintiff  set  forth  in 
that  demurrer  consisted  of  the  testimony 
of  several  witnesses,  who  were  adduced 
to  prove  that  Davis,  Bullock  and  Lynch 
jointly  contracted  with  the  plaintiff  for  the 
stone  work  in  question ;  but  taking  the 
plaintiff's  evidence  alone,  and  discarding 
that  of  the  defendants  entirely,  though 
the  evidence  was  stronger  than  that 
given  at  the  first  trial,  it  was  yet  plainly 
insufficient  to  implicate  Lynch  as  a  party 
to  the  contract  with  the  plaintiff ;  it  rather 
led  to  the  opposite  conclusion,  that  Lynch 
was  nowise  a  party  to  it.  The  circuit 
court  was  of  that  opinion ;  and,  there- 
fore, reversed  the  jndj;cit>dt  of  the  county 
court,  and  again  remanded  the  cause,  with 
directions  that  the  plaintiff  should  be  com- 
pelled to  join  in  the  demurrer  to  evidence 
tendered  by  the  defendants. 

In  the  county  court,  accordingly,  the  plain- 
tiff  joined  in  the  demurrer  to  evidence ;  and 
a  verdict  was  taken  for  him,  subject  to  the 
opinion  of  the  court  upon  the  demurrer. 
The  court  gave  judgment  upon  the  demurrer 
for  the  defendants;  the  plaintiff  appealed  to 
the  circuit  court,  where  this  judgment  was 
affirmed ;  and  then  he  appeal^  to  this  court. 

Grattan  and  Stanard,  for  the  appellant. 

Johnson,  for  the  appellee. 

PARKER,  J.  The  cases  of  Carrington  v. 
Bennett,  1  Leigh  340,  Bwlng  v.  Ewing,  2 
Leigh  337,  and  Green  v.  Ashby,  6  Leigh  135, 
shew,  that  the  bill  of  exceptions  taken  to  the 
opinion  of  the  county  court  overruling  the 
motion  for  a  new  trial,  was  well  taken  ;  and 
the  judgment  of  the  circuit  court  reversing 
the  first  judgment  of  the  county  court,  can- 
not be  Impugned  on  that  ground.  The  bill 
of  exceptions  did  not,  it  is  true,  purport  to 
state  the  facts  proved,  but  only  the 

34  evidence  given  ;  yet  as  the  "plaintiff's 
evidence  (throwing  out  of  view  all  the 

evidence  for  the  defendants,  and  admitting 
that  of  the  plaintiff  to  be  true)  was  clearly 
insufficient  to  support  his  action,  the  circuit 
court  was  right  in  directing  a  new  trial. 

As  to  the  question  whether  the  plaintiff 
on^t  to  have  t>een  compelled  to  join  in  the 
demurrer  to  evidence,  I  take  the  rule  ti 
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that  cither  partj  may  demi 
u  clearly  against  the  party  o&ering  to  demur, 
a.nd  bis  object  appears  to  be  merely  to  delay 
the  decision.  Every  case  involves  questions 
of  law  and  fact,  and  a  party  has  a  right,  ad- 
mitting' the  facts  which  his  adversary's  testi- 
mony fairly  conduces  to  prove,  to  brioff  the 
question  of  law  arising  out  of  the  facts  to 
the  consideration  and  judgment  of  the  court. 
How  he  may  do  this,  is  a  point  of  practice, 
•ettled  differently  in  England  and  in  this 
country.  The  english  practice  is  shewn  by 
the  cases  of  Gibsoa  V.  Hunter.  2  H.  Blacks. 
187,  and  Cocksedge  v.  Fanshaw,  1  Doug.  119, 
our  practice,  by  the  cases  of  Whittington  v. 
Christian,  2  Rand.  353,  Green  v.  Judith,  5 
Rand.  1,  Hausbrough's  ez'ors  v.  Thom.  3 
Leigh  147,  Clopton  v.  Morris,  6  Leigh  278. 
We  permit  all  the  evidence  to  be  spread  on 
the  record,  reject  the  demurrant's  evidence 
where  it  conflicts  with  that  of  the  other 
party,  consider  such  party'sevidenceastrue, 
and  make  all  inferences  of  fact  from  it  which 
may  be  fairly  and  reasonably  deduced.  But 
we  do  not  prevent  either  party  from  demur- 
ring, unless  in  a  case  so  clear,  both  upon  the 
fact  and  law,  as  to  afford  some  reason  for 
believing  that  vexatious  delay  is  the  object. 
Now.  in  the  case  at  t>ar,  there  was  much 
room  to  doubt  whether  the  evidence  proved 
any  thing  against  Lynch,  and  if  it  did  not, 
whether  the  other  defendants  were  liable. 
It  involved  the  consideration  of  what  acts 
amounted  to  a  contract  with  the  plaintiff  on 
the  part  of  Lynch,  or  to  a  recognition  of  a 
previous  contract ;  and  the  evidence  not 
bein^  direct,  but  doubtful  as  to  the 
35  inferences  both  of  *fact  and  la#  prop- 
erly deducible  from  it,  I  think  the  de- 
fendants had  a  right  to  demur,  and  that  the 
plaintiff  was  properly  compelled  to  join. 

Then,  upon  the  demurrer  to  evidence  itself, 
I  5tn  of  opinion,  that  the  evidence  of  the 
plaintiff,  takingit  all  as  true,  proves  nothing 
from  which  the  jury  ought  fairly  and  reason- 
ably to  have  inferred  a  contract  with  the 
plaintiff  on  the  part  of  Lynch  ;  and  that, 
therefore,  the  judgment  should  be  afGrmed. 
The  other  judges  concurred.  Judgment 
affirmed.  


"Common wealth  v.  Marston's  Adm'i 
November.  I 
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RevolatkKisrr  Of5c«r«— Who  Bninkd  to  Hsil  Pay.*— 

Ad  oncer  of  the  VIrKlala  Hoe  OD  State  eatatilEBli- 
mentdnrine  the  revolDtlon.  wbo  became  super- 
uumerary  after  tbe  psssloE  of  tlie  act  of  May  ITTD. 
eta.  e.  but  before  the  end  of  ttae  war.  and  so  con- 
tinned  till  the  end  of  tbe  war.  Is  euUtleil  to  balf 
pay  for  life  under  tbat  act,  apon  the  anttaorlty  of 
Lilly's  case,  1  Leish  tst,  wblcb.  being  directly  Id 
point.  Is  to  be  followed. 

^■■n  Ssdie.— Quaere,  wbether  au  oOcer  in  tbe  state 
service,  who  became  snperunEnerary  before  tlie 
act  of  May  im.  ch.  ■.  waa  eoUlled  to  tbe  beneflt  ot 
the  provlHlonB  cbereof  F 

SSB*— WlM  BatniMt  to  CoBBHtsttMi.— It  secnlB.  that 
oncers  In  tbescateserrlce.wbocantlnQed  In  actual 
service  till  ttie  end  of  tbe  war.  were  entitled  to  de- 
■See  Talam'8  tMse.  »  LelKh  B8. 
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r.  with  ID- 


mand  commutation  of  Bve  years  fnll  p: 
terest  from  tbe  end  of  tbe  war.  in  Hen  of  half  pay 
for  life,  according  to  tbe  practical  conBtmction  of 
the  acts  of  assembly  re UI1d(  to  tbe  subject:  bat 
oOlcera  who  became  snpemnmerary  before  tbe 
end  of  the  war.  coold  only  claim  balf  pay  for  life, 

SsBs— Uaims   for    Hall   Pay— Where  Tbay  May   Be 

SattlwL— Theactof  consressof  July  ISK.  antborii- 
inr  tbe  settlement  of  claims  ot  officers  In  ttae 
state  service  of  Virginia  for  half  pay.  at  ttae 
treasury  of  tbe  tl.  States.  Is  no  reason  for  re- 
fusing tbe  settlement  of  such  claims  at  ttae  treas- 
ury ot  Virginia,  or  for  onr  courts  declining  to 
adjudicate  snch  claims,  and  to  decree  them  when 
foand  Justly  due. 

The  administrator  with  the  will  annexed 
of  John  Marston  deceased,  in  Decemtter 
1836,  presented  a  claim  to  the  auditor  of 
public  accounts,  for  about  fifteen  years  balf 
pay,  which,  as  he  alleged,  had  become  due  to 
his  testator  as  a  lieutenant  of  the  Virgiitia 
line  on  state  establishment,  under  the  act  of 
May  1779,  ch.  6,  10  Hen.  Stat,  at  large,  p.  25, 
or  for  commutation  of  five  years  full  pay 
with  interest,  in  lieu  of  the  half  pay  for  life. 
The  auditor  rejected  the  claim ;  and  the 
claimant  appealed  from  his  decision  to  the 
circuit  superior  court  of  Henrico. 

In  his  petition  for  the  appeal,  the 
claimant  alleged,  tbat  his  testator  Mar- 
Bton  entered  into  the  army  as  a  private  in 
the  continental  line,  early  in  the  war  of 
the  revolution,  and  served '  about  three 
37  years  ;  that  he  was  "then  made  a  cadet 
in  the  first  Virginia  state  regiment 
commanded  by  col.  George  Gibson,  and  soon 
after  a  lieutenant ;  that  he  was  commissioned, 
a  first  lieutenant  on  the  3d  July  1779  ;  and 
that  he  continued  in  service  in  that  capacity, 
from  that  time  till  the  end  of  the  war.  That 
lieutenant  Marston  died  about  the  beginning 
of  the  year  1798.  And  therefore,  he  was  en- 
titled for  his  services,  either  to  half  pay  for 
and  during  his  life,  or  to  commutation  of 
five  years  full  pay  in  lieu  thereof,  with  in- 
terest from  the  22d  April  1783,  which  the 
claimant  alleged  was  the  date  of  the  end  of 

The  auditor's  answer  to  the  petition 
shewed,  that  he  did  not  reject  the  claim 
because  he  thought  It  unfounded  cither  in 
fact  or  in  law.  He  said,  "  that  lieutenant 
Marston  having  been  reported  by  the  board 
which  sat  in  1782,*  as  entitled  to  half  pay, 
the  act  of  congress  of  July  1832  authorized 
the  settlement  of  the  claim  at  Washington." 

In  the  circuit  superior  court,  all  the  evi- 
dence adduced  by  the  claimant  in  support  of 
tbe  claim,  as  well  as  that  adduced  on  the 
part  of  the  commonwealth  to  repel  it,  was 
spread  at  large  on  the  record.  And  that 
court  was  of  opinion,  that  it  appeared  by  the 
evidence,  that  Marston  was  a  lieutenant  in 


The  board  of  Beld  otBcers  formed  by  an  order  of 
the  executive,  founded  on  tbe  provision  of  the  act 
of  NovemlMr  1781.  ch.  19,  |  10.  10  Hen.  SUt.  at  large, 
p.  MS.  for  the  purpose  of  ascertaining  tbe  officers  in 
the  state  service  entitled  to  balf  pay.  See  tbe 
notice  ot  this  board  by  JodgeCarr  in  Lilly's  case.  1 
Leigh  US, «.— Xote  la  Original  BOitioa. 


lyCoO^IC 


S  LEIGH 


VntOlHIA  Rbpokts,  Anitotatbd. 


88-40 


the  Vircinia.  state  regiment  com  moil  ty  called 
Dabney'a  legion,  in  the  revolutionary  war, 
and  continnecl  to  serve  as  such  till  the  end  of 
the  war  ;  and  that  he  was  entitled  to  the 
commutation  of  five  years  full  pay  in  lien  of 
half  pay  for  life,  with  interest  thereoti  from 
the  22d  day  of  April  1783  till  payment ;  and 
BO  the  auditor  erred  in  rejecting  the  claim : 
therefore,  the  court  ordered,  that  the 

38  auditor  ^BhouM   give   the  claimant   a 
warrant    for  the   amount  of  the  live 

years  full  pay,  with  interest  Ac. 

Upon  the  application  of  the  attorney  gen- 
eral, this  court  allowed  the  commonwealth 

The  case  was  argued  here,  by  the  attorney 
general  for  the  commonwealth,  and  J.  H. 
Smith  for  the  appellee,  upon  the  questions 
of  fact  arising  on  the  evidence,  and  upon  the 
points  of  law  arising  on  the  state  of  facts 
appearing  in  proof.  The  questions  of  law 
as  well  as  those  of  fact,  and  the  evidence 
touching  the  latter,  are  stated  very  fully  in 
the  following  opinion  of 

BROCKENBROUGH,J.  The  first  question 
to  be  decided  isone  of  fact ;  namely,  whether 
lieutenant  John  Marston  did  serve  to  the  end 
of  the  war.  A  great  difference  of  opinion 
heretofore  prevailed  between  this  court  on 
the  one  side,  and  chancellor  Wythe  and  the 
general  court  on  the  other,  as  to  the  precise 
period  when  the  war  ended  within  the  mean- 
ing of  the  act  of  May  1779,  ch.  6.  The  latter 
held  that  it  terminated  at  the  signature  of 
the  preliminary  articles  of  peace  in  Novem- 
ber 1782,  but  the  former  decided  that  the 
governor's  proclamation  of  April  22d  1783 
fixed  the  period  of  its  termination.  Al- 
though the  decision  on  that  point  was  much 
disapproved  of  by  some  of  the  judges  of  this 
court  in  LiUj'scase,  1  Leigh  525.  yet  it  was 
not  overruled  by  them.  That  decision, 
whether  right  or  wrong,  has  been  subse- 
quently acquiesced  in,  and  must  now  be 
considered  as  settled. 

I  have  never  been  able  to  ascertain,  with 
any  certainty,  by  what  law  of  this  common- 
wealth the  courts  have  allowed  to  the  oQicers 
in  the  state  service,  who  served  to  the  end  of 
the  war,  commutation  of  five  years  full  pay 
with  six  per  cent,  interest  from  the  date  of 
the  proclamation  of  peace,  in  lieu  of  half  pay 
for  life,  which  was  allowed  to  them  by 

39  the  act  of  1779.     It  was  allowed,  *by  a 
resolution  of  congress  of  March  1783, 

to  the  ofGcers  on  continental  establishment, 
on  the  representation  of  the  officers  them- 
selves; 11  Hen.  Stat,  at  large,  p.  557.  Judge 
Green  intimates  in  Markham's  case,  1  Leigh 
524,  that  it  was  allowed  here  under  a  con- 
struction of  the  act  of  1790,  ch.  21,  13  Hen. 
Stat.  at.  large,  p.  131,  which  enacts,  "that 
the  same  compensation  of  half  pay  should  be 
extended  to  those  officers  of  the  state  line 
who  continued  in  actual  service  to  the  end  of 
the  war,  as  was  allowed  to  the  officers  of  the 
continental  line  :"  he  says  that  th^ construc- 
tion put  upon  this  act  was,  that  the  same 
commutation  which  had  been  given  by  con- 
gress to  the  officers  of  the  continental  line, 
should  be  giv«n  to  the  officers  of  the  state 


line.  I  think  it  probable  thaj  snch  is  the 
source  from  which  sprung  the  practice  of 
giving  ourofficersthecommutation.  I  think 
it  was  a  farfetched  construction ;  but  aa  the 
court  of  appeals  has  sanctioned  it  for  more 
than  forty  years,  that  question  ought  now  to 
he  considered  as  settled.  If  therefore  the 
representative  of  lieutenant  Marston  can 
prove  that  he  served  till  the  end  of  the  war, 
the  judgment  of  the  court  of  Henrico  giving 
him  full  pay  for  live  years  with  interest  as 
aforesaid,  should  be  affirmed  ;  otherwise  not. 
The  first  piece  of  evide'nce  introduced  to 
prove  that  Marston  served  till  the  end  of  the 
war,  is  the  certtfickta  of  col.  Dabney,  dated 
30th  April  1733,  stating  that  he  had  served 
upwards  of  three  years  in  the  service  of  this 
state.  It  is  shewn  by  a  document  In  the 
cause,  that  he  was  acadet  in  Gibson's  regi- 
ment in  177S,  and  that  bis  commission  as 
first  lieutenant  hears  date  the  3d  July  1779. 
It  is  alleged,  that  this  regiment  was  in  con- 
tinental service  at  the  north  till  the  spring  of 
1780,  when  it  returned  to  Virginia  ;  that  he 
then  entered  Dabney's  legion,  in  ttae  service 
of  the  state ;  and  as  he  served  three  years  in 
that  service,  it  is  inferred  that  he  served  from 
the  spring  of  1T80  to  the  spring  of  1783, 
that  Is,  to  the  *end  of  the  war,  in  that 
service.  Unfortunately  for  this  argu- 
ment, Dabney's  legion  was  not  in  existence 
in  1780.  It  was  not  formed  till  after  No- 
vember 178t,  when  an  act  passed  directing 
the  officers  of  the  regiments  and  corps  in  the 
ice  of  the  state,  to  be  reduced,  and  the 
corps  consolidated  into  one  or  more.  10  Hen. 
Stat,  at  large,  p.  440.  Dabney's  legion  was 
formed  under  that  law.  It  could  not  have 
been  in  that  legion,  then,  that  lieutenant 
Marston  served  three  years,  though  he  might 
have  been  and  probably  was  an  officer  in  it 
after  Its  formation-  He  was  probably  an  offi- 
n  that  legion  in  February  and  April  1782, 
e  was  at  that  time  reported  as  tn  service, 
by  the  board  of  oQicers  which  sat  in  Rich- 
mond at  those  periods.  But  it  does  not  fol- 
low that  he  was  in  service  on  the  22d  April 
1733.  Christopher  Roane  and  some  others 
were  also  reported  to  be  in  service  by  that 
same  hoard,  who  were  deraigned  on  the  9tb 
February  1783,  and  yet  they  did  not  serve 
to  the  end  of  the  war.  As  lieutenant  Mar- 
ston's  name  is  not  associated  with  that  of 
Roane  and  others  at  the  time  of  that  deraign- 
ment,  nor  yet  returned  as  having  served  till 
April  1783,  the  probability  is,  that  he  was 
somehow  out  of  service  before  Koane. 

The  certificate  of  col.  Dabney  was  obvi- 
ously given  to  enable  lieutenant  Marston  to 
obtain  his  land  bounty,  and  it  bas  served  that 
purpose.  It  made  no  difference,  whether  the 
officer  l>elonged  to  the  Virginia  line  on  state 
establishment,  or  the  same  line  on  continen- 
tal establishment ;  he  was  entitled  to  the 
same  quantity  of  land;  lO  Hen.  Stat,  at  large, 
p.  159-60.  For  three  years  service,  either  offi- 
cer was  to  have  an  unconditional  title  to  his 
land  ;  11  Id.  p.  33-4.  Colonel  Dabney.  know- 
ing that  Marston  had  served  part  of  his  time 
in  the  Virginia  line  in  the  service  of  thecon- 
linent,  and  part  in  the  same  line  in  state 
service,  though  h«  bad  not  serred  k  full  three 
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jears   in   either  serrice,  but  more  than  three 
la  both  t&ken  together,  mlg-ht  well  certify 

41  (without  critically  *TrelffhinK  hit  words) 
that    he    had   aerred   more    than     three 

years  in  the  serWce  of  the  state.  It  ta  m 
all  probable  that  he  had  in  his  mind  the 
exact  time  when  he  entered  or  came  out  of 
the  service.  This  certificate  then  does 
prove,  that  Marston  served  to  the  end  of  the 

The  appellee  then  resorts  to  parol  evidence. 
The  affidavits  of  Wilcox  and  Christian  mav 
be  thrown  out  of  the  case,  as  they  an 
parte.  But  if  admitted,  they  fail  to  prove 
the  requisite  fact.  The  former  says,  lieu- 
tenant Marston  was  an  officer  in  the  regular 
service  "during  the  revolution  :"  he  does  not 
assert,  that  he  served  throug-hont  the  whole 
of  the  revolution  :  if  he  had  only  served  two 
or  three  years,  it  would  be  truly  said  that  he 
served  duringthe  revolution.  Mr.  Christian 
goes  further,  and  says,  that  he  served  three 
years  to  the  north,  and  then  retarned,  and 
served  to  the  end  of  the  war.  But  he  does 
not  tell  us  what  was,  in  his  estimation,  the 
end  of  the  war  in  Virginia ;  whether  it  wae 
the  capture  of  Comwallia,  the  signature  ol 
the  preliminary  articles  of  peace,  the  procla- 
mation of  the  governor,  or  the  definitive 
treatyof  peace,  which  terminated  It.  This 
evidence  ia  entirely  too  vague. 

But  the  principal  reliance  ia  on  the  evi- 
dence of  major  Gibba.  He  saya,  that  in  1780, 
lieutenant  Maraton  was  attached  to  a  Vir- 
ginia state  regiment,  commonly  called  DbI>- 
ney's  legion,  and  he  served  in  that  regiment 
until  the  close  of  the  war  in  April  1783.  In 
a  former  ex  parte  affidavit,  he  shews,  that  he 
knew  the  22d  April  1783  to  be  the  period  that 
the  courts  had  fixed  on  as  the  termination 
of  the  war.  Notwithstanding  bia  parti 
larity,  however,  his  memory  has  failed  ; 
Dabney's  legion  was  not  formed,  as  I  before 
remarked,  in  1790,  nor  until  after  the  session 
of  assembly  of  November  1731.  And  aa  to 
his  serving  in  it  until  April  1783,  that  is  con- 
tradicted by  an  official  document  filed  since 
the  renditionof  this  judgment ;  namely, 

42  the  return  of  "officers  of  the  state 
legion,  signed  by  Charles  Dab ney,  lieu- 
tenant colonel  commandant.  This  docu- 
ment is  only  a  copy ;  but  it  is  filed  in  the 
anditor's  office  as  the  groundwork  of  hia 
official  acts;  and- moreover,  since  the  argu- 
ment of  this  cause  here,  the  original  return 
has  been  found  in  the  papers  of  the  suit  of 
Innis  v.  Roane  &  al.  and  its  verity  will  not 
now  be  questioned.  That  list  shews  that 
one  of  the  officers  retired  on  the  Ist  January 
1783 ;  others  were  deraigoed  on  the  8th  Feb- 
ruary ;  and  others,  amongst  whom  was  col. 
Dabney,  served  till  the  23d  April  1783.  In 
that  return,  the  name  of  lieutenant  Maraton 
ia  not  to  be  found.  If  the  admlniatrator  of 
captain  Thomas  Ewelt  baa  obtained  a  judg- 
ment for  commutation  with  Interest,  on  the 
ground  that  he  served  in  Dabney's  legion  to 
the  end  of  the  war,  although  his  name  is 
not  on  this  list,  it  only  shews,  that  that 
plaintiff  has  obtained  more  than  he  was  en- 
titled to,  as  I  fear  is  the  case  with  too  many 
Others.    I  have  no  hesitation  in  aaying,  that 
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the  judgment  of  the  circuit  superiour 
must  t>e  reversed. 

The  next  question  is,  whether  the  decision 
of  the  auditor  is  to  be  affirmed.  He  admits 
tbattheboardof  fieldofficersnhosat  in  1782, 
reported  lieutenant  Marston  as  entitled  to 
half  pay.  That  report  has  been  adjudged  to 
t>e  authentic,  by  this  court  in  Lilly's  case. 
He  was  then  reported  to  be  "  in  service." 
Between  that  period  and  the  termination  of 
the  war,  he  must  have  either  resigned,  or 
become  a  supernumerary  by  the  aubaequent 
reductions  of  the  regiments,  which  are 
known  to  have  taken  place.  I  cannot  pre- 
sume that  he  resigned  his  commission  at 
that  late  period.  The  commonwealth,  in- 
deed, does  not  allege  it,  and  if  she  did,  the 
burthen  of  proof  would  be  on  her.  I  think, 
then,  we  ought  to  conclude  that  he  thereafter 
became  a  supernumerary. 

Although  this  court  decided  twice,  that  a 
supernumerary  waa  not  entitled  to  half  pay, 
unless  he  served  to  the  end  of  the  war,  being 
required  to  do  ao,  yet  a  contrary 
43  "decision  was  given  by  the  court  in 
Lilly's  case,  and  many  subsequent 
judgments  have  been  rendered  in  conformity 
with  it,  and  much  money  haa  been  drawn 
from  our  state  treasury,  and  reimbursed  by 
the  federal  treasury.  It  is,  therefore,  too 
late  to  inquire  into  the  correctness  of  the 
decision  in  Lilly's  case,  in  all  cases  where 
the  officers  became  Bupemnmerary  after  the 
passing  of  the  act  of  1779.  Whether  we  can 
reexamine  it  in  that  class  of  cases  where  the 
officer  became  supernumerary  before  the 
passing  of  that  act,  will  be  determined  in 
another  case  now  t>efore  us. 

The  ground  of  the  auditor's  deciaion  is,  that 
the  act  of  congress  of  July  1832  authorizes 
the  settlement  of  this  claim  by  the  secretary 
of  the  treasury  of  the  U.  States.  I  think  it 
is  true  that  the  3d  section  of  the  act  of  con* 
gress  does  provide  for  the  settlement  and 
adjustment  of  this  claim  ;  but  does  it  justify 
the  state  courts  in  refusing  to  give  judg- 
ment for  it  ?  The  officers  included  in  the 
act  of  May  1779,  ch.  6,  are  entiUed  to  their 
half  pay,  "provided  congreas  do  not  make 
some  tantamount  provision  for  them."  The 
tantamount  provision  herein  mentioned  is  an 
original  provision  to  be  made  by  congresa, 
equivalent  to  the  provision  made  by  the  state, 
not  dependant'On  any  provision  made  by  the 
state,  or  any  adjudication  therein  on  the 
subject  matter  of  the  claim,  and  which 
would  entirely  release  the  state  from  making 
the  provision  desired  to  be  made.  The  act 
of  congreas  of  1832  directs  the  secretary  to 
adjust  and  settle  these  claims,  on  the  "prin- 
ciples of  the  half  pay  cases  already  decided 
in  the  supreme  court  of  appeals"  of  this 
state.  It  may  be,  that  the  secretary  may 
think  this  case  does  not  come  within  those 
principles  ;  or  he  may  t>e  unwilling  to  decide 
on  the  claim,  unless  it  la  declared  to  be  sanc- 
tioned by  those  principles,  either  by  our  audi- 
of  public  accounts,  or  by  our  courts.  If 
reject  the  claim  on  that  account,  the  party 
may  loae  his  claim  altogether,  although 
we  are  satisfied  that  it  is  a 'perfectly 
jnst  claim.    We  ought  tjierefore  to  act 
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on  this  claim  according:  to  the  evidence,  and 
the  law  of  J779,  without  reference  to  the  act 
of  congress. 

lam  therefore  of  opinion,  that  the  auditor's 
decision  oug-ht  to  be  reversed,  and  that  he 
be  directed  to  issue  a  warrant  on  the  treasury 
in  favour  of  the  appellee,  for  lieutenant  Mar- 
■ton's  half  pay. 

The  other  judges  concurred  in  the  opinion, 
that  lieutenant  Marston  did  not  continue  in 
actual  service  until  the  end  of  the  war,  and 
therefore  was  not  entitled  tocommutatiou  of 
five  jears  full  pay  with  intereit  from  the  end 
of  the  war ;  but  that  he  was  an  officer  of  the 
Virginia  line  on  the  state  establishment, 
who  became  supernumerary  after  the  act  of 
May  1779,  ch.  6,  and  was  therefore  entitled, 
upon  the  authority  of  Lilly's  case  (that 
being  directly  in  point)  to  his  half  pay  dur- 
ing his  life. 

Therefore,  the  court  reversed  the  judg- 
ment of  the  circuit  superiour  court,  and  then 
reversed  the  decision  of  the  auditor  also,  and 
directed  that  oBicer  to  issue  a  warrant  in 
favour  of  the  appellee,  for  his  testator's  half 
pay  from  the  14th  April  1782  (that  appearinir 
to  have  been  the  date  of  "the  determination 
of  his  command  or  service")  until  the  Ist 
January  1798,  which  was  about  the  date  of 
his  death  as    nearly  as  it  could  be   ascer- 

45  *Arlett'a  Ex'or  v.  Robinson. 

November,  iSSJ.  Rlchmoad. 
(AbscQt  Cabill,  J.) 


Ca««  at  Bar.— Id  assumpsit  aealDst  an 
adeblofblsteHtatnr  on  an  open  acconaC  of  all 
the  Items  of  wblcb  appear  to  have  been  due  more 
tban  Dve  jeais  before  cbe  UHCator'a  deatb.  plalo- 
UB  proves,  tbat  within  five  years  after  tbe  date  of 
hla  account,  be  applied  to  tbe  Ceelator  to  settle  tbe 
same,  and  testator  said.  "I  am  too  anwell  to  do 


"Tbere  was  an  error  committed  by  tbe  reporter. 
In  tbe  report  of  Lilly's  case,  I  Lelsb  636,  0.  It  la 
there  stated,  that  the  circuit  court  of  Henrico 
reversed  the  auditor's  declaioa.  aod  ordered  him  to 
issue  a  warrant  In  favour  of  LUly-s  adminlatrawr. 
for  the  amouDt  of  Ave  years  full  pay,  wllb  Interest 
from  tbe22d  Apdl  ITSt;  and  tbat  that  ludsmentwaa 
afbrmed.  Bnt,  lo  fact,  the  circuit  court  save  )udK- 
ment.  not  for  the  commntatlon.  bat  for  the  lialf  pay 
tbat  accrued  to  Lilly  dnrluE  his  life,  without  Inter- 
est: and  that  was  the  jndrment  which  this  court 
affirmed.  This  court  eipreaaly  decided,  that  no 
Interest  should  be  paid;  see  Judtre  Qreen'a  opInioD. 
in  tbe  same  case,  I<1*  ^^  and  In  Markham's  case.  Id. 
828,  «.— Note  In  Original  Edition. 

tSlatnte  ol  Limitations— New  Proalse,— lu  Abra- 
hams V.  Swann,  IB  W.  Va.  280.  It  Is  said  :  "Tbe 
position  taken  by  tbe  counsel  of  the  plaintiff  Id 
error  Is.  tbat  If  tbe  bar  of  the  statute  is  sonKht  to 
l>e  removed  by  proof  of  a  Dew  promise  in  wrltloB. 
such  promise  must  be  clear,  eipilcli.  unequivocal 
and  determinate,  and  If  any  conditions  are  annexed, 
they  mnac  be  proven  to  have  been  performed  :  aDd 
If  an  acknowledgment  la  relied  Upon  lo  take  a  case 
out  of  the  atatute  of  llmltatiooa.  It  should  be  a 
direct  acknowledsmeut  of  a'SutMlBtlnsdebl  from 


business  now.  but  when  I  am  better.  I  will  se 
tie  yonr  accoont :"  Hsui.  these  wordslmport  □ 
snch  promise  to  pay  or  acknowledgment  of  the 


e  letbHi 


of  tbe  statute  of  limitations,  requiring  the  court. 
In  such  actions,  to  expunge  from  socb  account 
every  Item  wblch  shall  appear  to  have  been  doc 
more  than  Ave  years  before  the  testator's  death- 
tie,  would  not  amount  to  a  promise  to  pay,  or  ac- 
knowledgment of  debt,  that  would  take  the  case 
out  of  the  general  statute  of  limitations  Id  respect 
to  such  actions. 

Assumpsit  by  Robinson  against  Aytett's 
executor,  broug-ht  in  1833.  in  the  circuit  supe- 
rior court  of  King  William.  The  declaration 
contained  three  counts  of  indebitatus  assump- 
sit :  one  upon  the  promise  of  the  defendant's 
testator  to  the  plaintiff,  to  pay  him  for  work 
and  labour  done,  materials  furnished,  goods 
sold  and  delivered,  money  lent,  and  money 
paid,  laid  out  and  expended ;  another  on 
an  inslmul  computassent  between  the  plain- 
tifE  and  the  defendant's  testator;  and  the 
third,  on  an  inaimul  computassent  between 
the  plaintiff  and  the  defendant  himself  as  ex- 
ecutor. The  defendant,  at  first,  pleaded  non 
assumpsit  by  his  testator ;  and  though  this 
was  no  answer  to  the  third  count,  the  plaintiff, 
without  any  objection  to  It  on  that  ground, 
took  issue  upon  it.  and  there  was  a  trial,  but 
the  jury  not  agreeing,  there  was  no  verdict. 
At  the  next  term  (as  the  record  stated)  "the 
defendant  pleaded  the  act  of  limitation  of 
actions,  to  which  plea  the  plaintiff  by  his  at- 
torney replied  generally,  and  joined 
46  *isaue ;"  and  tltereupon,  a  jury  was 
sworn  "  to  try  tbe  issue  joined."  At 
the  trial,  the  defendant  filed  two  bills  of  ex- 
ceptions to  opinions  of  the  court. 

1.  The  first  stated,  that  the  plaintiff's  claim 
was  founded  on  open  account,  amounting  to 
about  320  dollars,  for  carpenter's  work  Ac. 
done  by  the  plaintiff  for  the  defendant's  tes- 
tator in  his  lifetime,  the  first  item  of  which 
was  dated  in  March  1823  and  the  last  in  June 
1825  ;  and  that  it  was  proved,  that  the  de- 
fendant's testator  died  in  1831  ;  so  that  every 
item  charged  in  the  plaintiff's  account,  ap- 
peared to  have  been  due  more  than  five  years 
before  the  testator's  death  ;  but  the  plaintiff 


wblch  an  implied  promise  maybe  fairly  Inferred, 
These  positions  are  snatalnedby  tbe  auttaorlUea 
referred  to  by  the  coansel  of  tbe  plaintiff  In  error  : 
BellT.Uorrlaon.  I  Pet.  Kl;  Moore  v.  PresIdeDt.  etc.. 
Bankof  Columbia,  «  Peters  W:  Bell  v.  Crawford.  8 
Qratt.  110;  Tazewell  v.  Whittle.  ISQratLS!9  ;  AvIM 
c.  BoMnton,  3  LiiiiA  4b."  To  the  same  effect,  see  the 
principal  case  cited  in  Sutton  t.  Burmsa.  ft  Lelgb 
au.  (M:  BeU  V-  Crawford,  8  Gratt.  lift,  l».  IK: 
Rowe  y.  Marchant,  88  Va.  181,  ft  S.  E.  Rep.  »B  :  Dln- 
guld  V.  ScboolDeld.  Xt  Qratt.  808:  Stansbary  t- 
SUnabnry.  W  W.  Va.  »;  Qaarrier  v.  Quarrier,  M  W, 
Va.  SIT,  IB  S.  E,  Rep.  IH:  foot-wilt  to  Tasewell  v.- 
Whittle,  ISOratL  8».  Thos,  a  promise  merely  "to 
settle-' with  claimant  !b  not  such  apromlae  topay  as 
will  takeiheclalmsoatof  tbe  statute  of  limitations. 
Bell  T.  Crawford,  8  Qratt.  111.  IW,  and  /ool-iKt4i 
Sattou  T.BnrTDss.  ft  Leigh.  186:  Ooverv.  Chamber- 
lain. 8S  Va,  3ST.  &  S.  E.  Rep.  1».  all  citing  principal 
case  as  authority. 
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offered  evidence  to  prore,  that  sometime  dur- 
ing the  year  1829,  he  applied  to  the  defend- 
Uit's  testator  to  settle  the  account  which  was 
the  anbject  of  this  action,  and  the  defendant's 
testator  said — "lam  too  unwell  to  do  business 
now — when  Tarn  better,!  will  settle  your  ac- 
count." Whereupon,  the  defendant's  counsel 
moved  the  conrt  to  expunge  from  the  account 
every  item  which  appeared  to  have  been 
due  five  years  I>efore  the  testator's  death  ; 
that  is,  in  effect  all  the  ^tenis  of  the  account. 
Btit  the  court  overruled  the  motion,  thinking: 
that  the  promise  of  the  defendant's  testator, 
contained  in  the  words  proved  to  have  l>een 
spoken  by  him  to  the  plaintiff  in  1829,  took 
the  case  out  of  the  operation  of  the  statute 
on  which  the  defendant's  motion  was 
founded.*    The  defendant  excepted. 

2.  The  other  bill  of  exceptions  stated,  that 
the  defendant  offered  as  a  set-off  against  the 
plaintiff's  claim,  a  bond  executed  by  the 
47  plaintiff  and  one  Dudley  to  the  *defeud- 
ant's  testator,  for  60  dollars  which  ap- 
peared on  the  face  of  the  bond  to  be  due  for 
the  rent  of  a  tenement  let  by  the  testator  to 
Robinson,  of  which  set-off  the  defendant  had 
t^iven  due  notice  ;  that  tbe  plaintiff's  counsel 
moved  the  court  to  exclude  this  set-off,  be- 
cause it  was  a  debt  due  from  the  plaintiff 
and  another  person,  which  could  not  beset  off 
against  the  plaintiff's  individual  claim;  and 
that  the  conrt  sustained  the  objection,  and 
excluded  the  set-off :  to  which  the  defend- 
ant excepted. 

The  jury  found  the  following  verdict : 
"that  defendant  did  assume  upon  himself 
within  five  years  next  before  the  suing  out 
of  the  original  writ  in  this  case  ;  and  they 
assessed  the  plaintiff's  damages  t>y  occasion 
of  the  nonperformance  of  the  promises  and 
assumptions  in  the  declaration  mentioned, 
to  213  dollars"    Ac.    The  court    gave  tbe 

?laintiff  judgment  for  the  damages  and  costs, 
'o  which  this  court  allowed  Aylett's  execu- 
tor a  Buperiedeas. 


PARKER,  J.  The  declaration  contains 
three  counts  ;  two  upon  promises  of  the  tes- 
tator, and  the  third  upon  a  promise  of  the 
defendant  as  executor.  The  defendant  first 
pleaded  non  assampsit  by  the  testator  gener- 
ally, and,  at  a  subsequent  term,  "the  act  ol 
limitation  of  actions;"  which,  I  think,  we 
ought  to  consider  as  a  plea  that  his  testator 
had  not  assumed  within  five  years  ;  fo 
his  testator  died  in  1831,  and  this  action 
brought  in  1833,  it  is  not  reasonable  to  pre- 
sume, that  be  meant  to  deny  that  his  own 
assnmpsit,  as  executor,  had  been  made  within 


•The  acatute  I  Ser.  Code.  cb.  IM.  1 10.  p.  4M 

words  of  wblch  are— "If  any  suit  bebroa^Iitaxalnsc 
a.iiy  execator  or  administrator,  or  other  persoa 
taarliiB  charge  of  the  estate  of  a  testator  or  1 
lale.  for  the  recovery  of  a  debt  due  upon  an 
account.  Itsball  be  the  duty  of  the  court  before 
whom  sDcb  salt  shall  be  brought,  to  cause  to  be  ex- 
punced  from  aucb  account  every  Item  tliereof, 
which  shall  appear  to  bave  been  due  five  years 
before  the  death  of  the  testator  or  intestate." 


five  years  before  the  suing  out  of  the  writ. 
If  the  plea  had  heea  drawn  out  in  form,  it 
must  have  presented  the  bar  of  the  non  as- 
sumpsit of  the  testator  within  five  years  !  and 

on  this  record,  we  can  come,  I  conceive, 

*to  no   other   reasonable   conclusion. 

This  being  so,  the  verdict  of  the  jury 
responds  to  neither  issue,  and  the  judgment 
ought  for  this  reason  to  be  reversed. 

I  am  also  of  opinion,  that  the  declaration 
of  the  testator  ot  the  defendant  to  the  plain- 
tiff, when  he  applied  to  htm  to  settle  the  ac- 
count— "  I  am  two  unwell  to  do  business  now 
—when  I  am  better,  I  will  settle  your  ac- 
raa  not  audi  an  acknowledgment 
of  the  justice  of  the  account,  as  to  take  the 
case  out  of  the  operation  of  the  statute  re- 
quiring the  court  to  expunge  all  items  bear- 
ing date  over  five  years  before  the  death  of 
the  testator ;  and  that  the  court  erred  in 
overruling  the  defendant's  motion. 

The  mi^ern  decisions,  discarding  the  dis- 
tinctions and  refinements  which  had  gone 
nigh  to  repeal  the  statute  of  limitations,  and 
justly  considering  It  as  "an  act  of  peace,"  to 
protect  against  long-dormant  claims,  even 
where  they  might  not  have  been  paid,  have 
reestablished  the  doctrine  settled  in  England 
soon  after  the  making  of  the  statute,  21  Jac. 
1,  ch.  16,  from  which  our  law  is  taken ; 
namely,  that  the  subsequent  promise  or  ac- 
knowledgment, to  take  the  case  out  of  the 
statute,  ought  to  be  such  a  one  as  if  declared 
upon  would  support  an  action  of  itself  ;  that 
is,  it  must  be  an  express  promise  to  pay.  or 
such  an  acknowledgment  of  a  balance  then 
[accompanied  by  reservations  or  con- 
ditions, as  that  a  jury  ought  to  infer  from  it 
a  promise  to  pay.  See  the  old  cases  Dickson 
T.  Thomson,  2  Show.  126,  Heyllng  v.  Hast- 
ings, 1  Ld.  Raym.  389,  421,  1  Salk.  29,  Green 
V.  Crane,  2  IXl.  Raym.  1101, 1  Salk.  28,  6Mod. 
309,  Baas  v.  Smith,  12  Vin.  Abr.  Evidence. 
T.  b.  63,  pi.  4,  p.  229,  Lacon  v.  Briggs,  3  Atk. 
105,  and  the  modem  cases  of  Pittman  v.  Fos- 
ter, 1  Barn.  &  Cress.  248,  A'Court  v.  Cross,  3 
Bingh.  329,  Tanner  v.  Smart,  6  Barn.  & 
Cress.  603,  8  Eng,  Com.  E^w  Rep.  67,  11  Id. 
124,  13  Id.  273,  recognized  in  this  court  in 
the  cases  of  Butcher  v,  Hixton,  and  Farmers 

Bank  v.  Clarke,  4  Leigh  519,  603,  and 
49       "by  the  supreme  court  of  the  U.  States 

in  Wetzell  v.  Busaard,  11  Wheat.  309, 
and  Bell  v.  Morrison,  1  Peters  360. 

It  is  plain,  that  the  declarations  of  the  tes- 
tator In  the  case  now  before  us  were  made  in 
reference  to  an  unsettled  demand,  and  there- 
fore very  unsatisfactory  evidence  of  the  quan- 
tum of  damages.  The  application  was  to 
settle.  The  testator  said,  he  was  then  too 
unwell  to  do  business  ;  clearly  implying  that 
it  would  be  attended  with  some  trouble  and 
labour  to  adjust  the  account  and  ascertain  the 
balance.  This  precludes  the  ideaof  his  mean- 
ing to  acknowledge  any  balance  to  be  due, 
much  more  of  a  promise,  express  or  implied, 
to  pay  it.  The  jury  tbemselves  did  not  con- 
sider the  answer  of  the  testator  to  refer  to  any 
stated  balance ;  and  have  repudiated  the 
ground  taken  by  the  court  of  a  prom- 
ise to  pay  arising  from  the  words  proved, 
by    considerably    reducing    the   amount  of 
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the  account  shewn  to  the  testator,  in 
coaKquence  of  pajments  aad  credits  exist- 
ing before  the  supposed  acknowledgment 
and  promise.  If  we  infer  a  promise  to 
pay  the  balance  stated  from  the  promise  to 
settle,  we  infer  a  promise  to  pay  a  sum  not 
actuallj  due  ;  and  if  it  is  to  be  taken  ss  a 
promise  to  pa]r  anj  balance  that  maj  be 
found  due  on  a  future  settlement  between  the 
parties,  then  that  settlement  oug-ht  to  be 
averred,  and  that  a  certain  balance  was  found 
thereupon  to  be  due. 

Yet  T  do  not  mean  to  say,  that  a  promise  to 
settle  an  account  may  not,  under  some  cir- 
cumatances,  be  equivalent  to  a  promise  to  pay, 
so  as  to  take  a  case  out  of  the  statute  of  lim- 
itations. It  depends  upon  the  nature  of  the 
application,  and  the  terms  of  the  answer;  as 
evincing  a  mere  intent  to  adjust  the  account 
and  see  where  the  balance  lies ;  or  an  ac- 
knowledgment of  a  stated  balance ;  which  to 
settle,  means  to  pay.  Thus,  if  one,  upon  an 
unt  being  presented  to  him,  says,  "  it  is 
right,  and  I  will  settle  it  at  a  future 
day,"  there  'could  be  no  doubt  about 
his  meaning,  and  a  jury  would  infer 
a  promise.  But,  in  the  present  case,  the 
promise  to  settle,  means  (as  I  think]  to  go 
into  a  settlement,  to  adjust,  to  compare  with 
another  account,  and  to  fix  or  determine  a 
balance,  which  may  be  on  the  one  side  or  the 
other.  Taking  it  to  mean  this,  I  do  not  think 
it  justified  the  court  in  overruling  the  defend- 
ant's motion  to  expunge  the  stale  items  :  in 
this  respect  also  the  judgment  is  erroneous. 
The  other  questions  in  the  case,  I  do  not 
consider  it  material  to  decide. 

BROCKENBROUGH,  J.  The  chief  diffi- 
culty in  this'  case  is,  to  ascertain  from 
the  record  the  real  issues  which  the  jury 
tried.  The  first  plea  which  was  filed, 
"that  the  testator  did  not  assume,"  was. 
obviously,  not  an  answer  to  the  whole 
declaration ;  it  was  no  plea  to  the  third 
count ;  and  the  plaintiff  might  have  ob- 
jected to  its  reception,  or  he  might  have 
taken  issue  on  it,  and  had  a  writ  of  enquiry 
of  damages  awarded  as  to  the  third  count. 
He  failed  to  do  so  ;  and  I  have  no  doubt,  that 
the  counsel  on  both  sides  either  forgot  or  dis- 
regarded the  third  count.  The  plaintiff  re- 
plied generally,  and  joined  issue  on  the  plea 
to  the  first  two  counts,  and  the  jury  were 
sworn  to  try  that  issue  :  but  they  did  not 
agree  on  a  verdict.  At  the  next  term,  the 
defendant  pleaded  the  act  of  limitation  of 
actions,  to  which  plea  the  plaintiff  replied 
generallr,  and  joined  issue ;  and  the  jury 
were  sworn  to  try  the  issue  joined.  I  am 
satisfied,  that  bj  this  plea,  thus  briefly  and 
informally  put  in,  the  defendant  did  not 
mean  to  respond  to  the  third  count  at  all,  but 
that,  as  he  had  before  pleaded  that  the  testa- 
tor had  not  assumed,  so  here  he  pleaded  that 
the  testator  had  not  assumed  within  five 
years.  He  would  hardly  have  pleaded  that 
he  himself  as  executor  did  not  assume  within 
five  years,  when  he  had  not  pleaded  that  be 
as  executor  did  not  assume  at  all.  The 
51  •record  shews,  that  his  testator  had 
died  only  three  years  before  the  filing 


of  the  plea ;  and  the  defendant  wonld  not 
have  pleaded  that  he  did  not  as  executor 
assume  witbin  five  years,  since,  if  it  could  be 
proved  that  he  had  assumed  at  all  in  that 
character,  he  must  have  assumed  after  his 
appointment,  that  is,  within  three  years,  aad 
so  the  pleaof  the  statuteof  limitations  would 
have  been  no  bar  to  the  count  against  him  as 
executor.  If,  then,  he  had  intended  to  plead 
to  the  count  charging  an  insimul  computas- 
sent  with  him  as  executor,  he  would  have 
pleaded  the  general  issue,  that  is,  that  he  did 
not  assume  in  manner  and  form  as  in  the 
third  count  is  charged  upon  him ;  which  is 

This  is,  I  think,  the  only  way  of  undei> 
standing  the  loose  plea  of  "the  act  of  limita- 
tion of  actions."  There  is  then,  in  fact,  no 
issue  whatever  as  to  the  defendant  himself, 
and  the  finding  of  the  jury  that  the  "defend- 
ant did  assume  upon  himself  within  five 
years  next  before  suing  out  the  original  writ 
In  this  cause,"  does  not  respond  to  the  real 
issues  in  the  cause  ;  which  were.  1.  whether 
the  testator  assumed,  and  2.  whether  the  tes- 
tator assumed  within  five  years;  and  it 
responds  to  an  issue  which  was  not  made. 

I  am  also  of  opinion,  that  the  court  clearly 
erred  in  refusing  to  cause  to  be  expunged 
from  the  account  on  which  the  action  was 
brought,  every  item  appearing  to  be  due 
thereon  five  years  before  the  death  of  the  tes- 
tator ;  that  is,  the  whole  account.  The 
declaration  made  by  the  testator  when 
applied  to  by  the  plaintiff  to  setUe  his 
account— "I  am  too  unwell  to  do  business 
now — when  I  am  better,  I  will  settle  your 
account"  —  does  not,  in  my  estimation, 
amount  to  any  acknowledgment  of  the 
justice  of  the  debt  brought  against  him,  or 
of  the  correctness  of  the  account;  nor  does  it 
amount  to  a  promise  to  pay  it.  That  declara* 
tion  ought  not  to  have  been  allowed  to  take  the 
case  out  of  the  operation  of  the  16th  section 

of  the  statute  for  limitation  of  actions. 
52  *I  am  inclined  to  think  that  the  court 

was  correct  in  rejecting  the  bond 
which  was  offered  in  evidence  as  a  set-oS; 
but  as  it  is  unnecessary,  I  do  not  think 
proper  to  give  any  decided  opinion  on  the 

BROOKE,  J.  I  shall  aay  nothing  on  the 
subject  of  the  pleadings :  the  cause  must  be 
sent  back,  and  the  irregularity  of  the  plead- 
ings may  be  corrected  in  the  court  tielow. 
The  error  for  which  the  judgment  of  the  cir- 
cuit court  must  t>e  reversed,  is  the  refusal  of 
the  judge,  on  the  motion  of  the  defendant's 
counsel,  to  expunge  all  the  items  in  the 
account  exhibited  by  the  plaintiff,  which 
appeared  to  have  been  due  more  than  five 
years  before  the  testator's  death,  in  pursu- 
ance of  the  I6th  section  of  the  statute  of  lim- 
itations. I  am  clearly  of  opinion,  that  the 
evidence  stated  in  the  bill  of  exceptions  was 
not  enough  to  take  the  case  out  of  the 
statute.  The  plaintiff  applied  to  the  defend- 
ant's testator  to  settle  the  account ;  he  said, 
he  was  too  unwell  to  do  business  then  ;  but 
when  he  was  better,  he  would  settle  it.  This 
did  not  amount  to  a  promise  to  pay  any  bal- 


zed.yGOOglC 


9  LCIOH 


AYLBTT'S  Ex'OB  V  KOBINSON. 


BS-S6 


ance  that  might  be  due,  or  to  an  acknowl' 
cdgment  that  any  balance  nas  tben  dae ;  a.1 
■nott,  it  warn  only  an  acknowledgment  that 
an  account  was  to  be  settled.  But  If  more- 
could  be  made  of  it ;  if  it  bad  beeo  admitted 
by  the  testator,  that  there  was  a  debt  dne 
upon  the  account,  the  amount  to  t>e  ascer- 
tained on  a  aettlement ;  that  would  not  have 
been  enoagh  to  take  the  case  out  of  the  stat- 
ute of  limitation*.  For  I  think  it  now  well 
settled,  that  an  acknowledgment  that  a  debt 
waa  orig'inallj  dne,  will  not  take  a  case  out 
of  the  statute  of  limitations  ;  Clementsou  r. 
WiUiama,  8  Cranch  72.  This  is  treating  the 
case  at  bar,  as  if  it  stood  upon  a  pica  of 
the  general  Btatute  of  limitations  ;  which  is 
the  moat  favourable  view  of  It,  for  the 
plaintiff. 

53  *TUCKER,P.    I  am  of  opinion,  that 
this  judgment  should  b«  affirmed.    The 

objections  which  my  brethren  deem  fatal  to 
it,  do  not  seem  to  me  to  justify  its  reversal. 

The  first  alleged  error  I  shall  examine,  la 
that  which  respects  the  issues.  It  is  said, 
the  jury  have  not  responded  to  the  issues,  bnt 
have  gone  out  of  them.  There  were  two 
issues.  The  first  was  non  assumpsit  by  the 
testator.  The  second  Is  entered  thus;  "the 
defendant  pleads  the  act  for  the  limitation 
of  actions."  This  short  entry,  according  to 
the  loose  practice  with  us,  is  to  be  understood 
as  drawn  out  at  length,  and  into  such  form 
as  to  meet  the  intention  of  the  pleader.  The 
plea  ia  tothe  wholedeclaration,  not  to  any 
one  count.  It  must,  therefore,  be  understood 
to  mean,  that  the  defendant  pleaded  that 
plea  to  each  count ;  so  that  it  is  to  be  applied, 
distribntively,  to  tbem  all.  Hence,  the  cou- 
structioD  of  the  entry  is,  that  the  defendant 
pleads  to  the  first  two  counts,  that  his  testa- 
tor did  not  assume  within  five  years,  and  to 
the  last  count,  that  he  himself  did  not  assume 
within  five  years.  The  counaei  for  the  plain- 
tiff in  error,  indeed,  has  not  contended,  that 
this  was  only  a  plea  that  the  testator  did  not 
assume -within  five  years;  but  my  brethren 
seem  to  think  it  must  beinterpreted  to  refer 
to  the  testator's  assumption,  in  exclusion  of 
the  executor's.  This  is  not  necessary  infer- 
ence ;  and  I  will  not  draw  it  for  the  purpose 
of  vacating  a  judgment  rendered  on  the  ver- 
dict of  a  jury,  who  have  responded  to  the 
plea,  as  a  plea  that  the  executor  did  not  as- 
sume. The  verdict  thus  shews,  that  the  plea 
waa  understood  at  the  trial  as  I  understand 
it,  and  the  jury  pronounced  upon  it  accord- 
ingly. I  do  not  think  this  court  should  be 
too  astute  in  inferring  what  will  lead  to 
reversal   of   a  judgment  after  a  fair  trial. 

The  verdict  of  the  jury,  then,  has  fairly 
responded  to  this  issue.  I  think  it  responds 
to  the  whole,  having  assessed  damages  gen- 
erally for  the  "nonperformance  of  the  prom- 
ises and  assumptions  in  the  declaration 

54  mentioned,"  *to   the    amount    of    213 
dollars.     Now,  as  there   was  only  one 

count  against  the  defendant  on  his  own 
promise,  the  verdict  must  have  comprehended 
the  counts  against  him  on  the  testator's 
promises,  and,  of  course,  have  found  the 
issues  made  upon  them.    But  even  if  it  bad 


not,  it  would  be  no  (ground  for  reversing  the 
judgment  at  the  defendant's  Instance  ;  for 
the  finding  upon  the  last  count  against  him 
was  sufficient  to  justify  the  judgment.  Had 
the  jury  even  found  against  the  plaintiff  on 
the  first  issue,  he  would  have  beea  entitled 
to  judgment  on  the  third  count.  The  omis- 
sion to  find,  cannot  place  him  in  a  worse  sit- 
uation than  a  finding  against  bim.  In  like 
manner,  if  It  were  true  that  there  waa  no  plea 
to  the  third  count,  the  plaintiff  would  have 
had  a  right  to  the  judgment  on  that  count, 
and  awrltof  inquiry  of  damages.  Now  here, 
he  has  a  judgment,  and  the  damages  are 
ascertained,  we  will  suppose,  upon  the  false 
idea  that  there  was  an  issue.  Can  the  defend- 
ant complain  of  this  ?  Did  not  the  proceed- 
ing enlarge,  instead  of  impairing  his  rights, 
by  permitting  him  to  contest  the  action, 
instead  of  confinini):  the  jury  to  an  inquiry 
of  damages  7  Shall  we  now  send  the  cause 
back  to  enter  a  judgment  bj  default,  and 
inquire  of  damages,  when  there  is  already  a 
judgment  upon  a  verdict,  and  the  damages 
ascertained  ?    Cui  bono  7 

The  next  error  alleged  is  the  refusal  to 
expunge  the  items  of  more  than  five  years 
standing.  The  court  properly  refused  to  do 
so,  if  there  was  an  express  assumpsit  of  the 
testator,  sufficient  to  take  the  debt  out  of  the 
statute  of  limitations.  Brooke's  adm'rs  v. 
Shelley,  4  Hen.  &  Munf.  266.  Now  here,  it 
is  proved  that  the  plaintiff  applied  to  the 
testator  to  settle  the  account :  he  replied,  "I 
am  now  too  unwell,  but  when  I  am  better,  1 
will  settle  your  account."  This  was  in  the 
year  1829,  when  the  account  was  not  barred 
by  the  statute  ;  and  the  forbearance  to  press 
a  sick  man,  and  the  postponement  of  the 
demand  upon  the  faith  of  his  promise,  is  to 
be  the  occasion  of  the  loss  of  the  debt  1 
55  "How    are    we    to    understand    the 

promise  to  "  settle  the  account  7"  The 
phrase  is  vulgarly  used,  very  often,  as  equiv- 
alent to  a  promise  to  pay.  But  admit  that 
in  this  case  it  was  used  in  a  more  limited 
sense,  and  meant  only  a  promise  to  go  into 
an  examination  or  the  account  for  the  pur- 
pose of  ascertaining  the  t>alance  :  does  not 
such  a  promise  amount  to  a  promise  to  pay 
such  balance  as  might  appear  against  the 
debtor  ?  Why  promise  to  settle,  if  I  do  not 
mean  to  pay,  in  case  the  balance  is  against 
me  7  The  promise  to  settle,  amounts  to  a 
promise  to  pay.  It  is  a  sufficient  promise  to 
take  a  debt  out  of  the  statute  ;  and  it  ought 
to  be  so,  aa  the  delay  is  the  delay  of  the  debtor. 

But  it  is  said,  the  promise  ought  to  be  suf- 
ficient to  give  a  new  cause  of  action.  And 
so  it  is.  The  balance  not  being  ascertained. 
Indeed,  nor  the  precise  amount  known  which 
may  be  due,  the  plaintiff  has  only  title  to 
nominal  damages,  unless  he  proves  the 
amount  of  his  account ;  and  to  entitle 
him  to  recover  at  all,  he  must  shew  that 
there  is  some  balance  at  least  in  his  favour. 
Suppose  the  defendant  had  expressly  said, 
"  As  soon  as  I  am  well,  I  will  go  into  a  set- 
tlement, and  whatever  balance  appears 
against  me  I  will  pay  you."  Can  it  be 
doubted,  that  after  five  years  from  the  origi- 
nal contract,  an  action  would  lie  against  him 
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or   hia  executor,   in  which  the  balance  due 
might  be  proved  and  recovered  7     I  imag'iiie 
not.     And   if   bo,  the   promise  in   this  ca" 
gave  a  right  of  action ;  for  a  promise  to  m 
tic  amounts,  at  the  leaat,  to  an  engagement 
pay  the  balance  when  ascertained.     I  cann 
make  this  matter  plainer  by  argument. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  ordered,  to  try  the  issues  already 
joined,  and  any  other  issue  which  may  be 
joined  on  a  plea  to  be  liled  to  the  third  count 
of  the  declaration  ;  with  directions  to  the  cir- 
cuit court,  if  the  motion  shall  be  re- 
56  newed  to  expunge  "the  items  of  the 
account  due  more  than  five  years  be- 
fore the  death  of  the  testator,  without  other 
evidence  of  a  promise  or  acknowledgment  of 
debt  than  that  set  forth  in  the  bill  of  excep- 
tions, to  cause  the  same  to  be  expunged. 


Tatum's  Ex'or  v.  The  Commonwealth. 

December.  IfXI.  Klcbmond. 
RavolutlDiiarv    OHIcars— SapsraBOHrarT— Half   Pay- 

Ca*a  Ovamiled.— Tlie  decision  of  this  court  i 
Lilly's  caae.  1  Leigli  G£G,  In  favor  of  the  claim  of 
Bupernamerary  oncers  to  half  iiay  for  life,  under 
the  act  of  Uay  1T7B.  ch.  0.  revtewed.  and  OTcrruled 
by  three  IndKes  sKalnat  two. 

slon  was  made  In  the  case  of  an  oCHcer  of  the  Vir- 
gin la  line  on  continental  establishment,  who 
became  sapemumerary  before  the  passing' of  the 
act  of  May  ITJB.  cb.6.  As  to  oncers  In  the  state 
service  of  Virginia,  who  became  supernumerary 
after  the  paHsing  of  tbat  act,  for  whose  claims  to 
half  pay  Ully's  case  U  an  aathodty  directly  In 
point,  that  authority.  It  seems.  Is  atlU  to  be  fol- 
lowed. OS  It  was  followed  lu  Marston's  case,  de- 
cided a  few  days  before  this,  and  reported  ante. 
p.  30. 

Henry  Tatum  was  a  lieutenant  of  the 
Virginia  continental  line  iti  the  army  of  the 
revolution,  who  entered  into  service  in  March 
1776  and  continued  therein  until  the  re- 
duction of  the  regiment  to  which  he  belonged 
in  the  year  1778,  under  the  resolution  of 
congress  to  that  effect,  when  he  became  a 
aupernumerary,  and  so  continued  until  the 
end  of  the  war.  He  never  resigned  his 
commission ;  but  he  was  not  called  into 
active  service  again,  though  he  professed 
that  he  had  held  himself  at  all  times  ready 
*"    """    'ive   service    if   he  had. been 


•Offkars  of  VlrvlalB  Une> 
Deat-SuperoBiDerBry— RlBhtla  HaH  Pay.— Upon  the 

authority  of  the  principal  case.  It  was  held  In 
Slaughter  v.  Com..  2QratL  »1,  and  Com.  v.  Peyton, 
a  Oratt  SM,  that  offlcera  of  the  Vlrslnla  line  on  con- 
Uneotal  establishment  who  become  supernumer- 
ary before  the  passage  of  the  act  of  May  I7TS.  ch. 
a.  were  not  entitled  to  half  pay  for  life  under  said 
act.  lu  the  drst  of  these  two  cases.  Cabbu,  p.. 
dissented  from  the  opinion  of  tbe  court,  sayintr 
that  be  retained  tbe  opinion  expressed  by  blm  In 
but  that  be  should,  thereafter, 
■If  bound  by  tbe  autbortty  of  the  prlo- 
ind  the  case  at  bar.  See  principal  case 
In  Com.  V.  Yates,  S  Qratt.  OM. 


required.  For  this  service,  and  readiness 
for  further  service,  he  applied  to  the  auditor 
of  public  accounts,  in  IS33,  for  half  pay  for 

life,  commencing  from  the  time  he  be- 
57        came  supernumerary,  under  the  act  "of 

May  1779,  ch.  6,  10  Hen.  Stat,  at 
large,  p.  25,  entitled  "  an  act  conceminrof> 
ficers,  soldiers,  sailors  and  marines."  The 
anditor  rejected  the  claim,  and  Tatum  pre- 
sented a  petition  to  the  circuit  superiour  court 
of  Henrico,  stating  his  case,  and  praying  an 
appeal  from  the  auditor's  decision,  which 
was  allowed.  Pending  the  appeal,  Tatum 
died,  and  it  was  revived  in  the  name  of  his 
executor.  The  circuit  snperiour  court,  upon 
a  hearing  of  the  claim,  affirmed  the  decision 
of  the  auditor  ;  and  from  that  judgment  of 
affirmance,  this  court,  upon  the  petition  of 
Tatum's  executor,  allowed  him  an  appeal. 

Lyons  and  Johnson,  for  the  appellant. 

Tbe  attorney  general,  for  the  common- 
wealth. 

PARKER,  J.  It  appears,  that  Henry 
Tatum  was  a  lieutenant  in  the  Virginia  line 
on  continental  establishment,  and  continued 

service,  it  seems,  from  March  1776  until  the 
new  arrangement  of  the  army  was  made  in 
the  fall  of  1778,  when  he  became  a  super- 
numerary officer,  and  so  remained  till  the  end 
of  the  war.  He  claims  to  be  entitled  to  half 
pay  under  the  act  of  May  1779,  ch.  6.  That 
was  an  act  manifestly  intended  to  hold  out 
inducements  to  persons  to  enter  and  to  con- 
tinue in  the  service,  which  at  tbat  time  it  was 
absolutely  necessary  to  offer,  in  consequence 
of  the  rapid  depreciation  of  the  paper  money 
in  circulation,  and  of  the  utter  inadequacy 
of  the  pay  then  given.  Its  words  are  these  : 
"All  general  officers  of  the  army,  being 
Itizens  of  this  commonwealth,  and  all  field 
officers,  captains  and  subalterns,  command- 
ing, or  who  shall  command,  in  the  battalions 
of  this  commonwealth  on  continental  estab- 
lishment, or  serving  in  the  battalions  raised 
for  tbe  Immediate  defence  of  this  state,  or  for 
the  defence  of  the  United  States,  and  all  chap- 
lains, physicians,  surgeons,  and  surgeon's 
mates,  being  citizens  of  this  common- 
wealth, *and  notbeingin theserviceof 
Georgia  or  of  any  other  state,  provided 
congress  do  not  make  some  tantamount  pro- 
vision for  them,  who  shall  serve  hencefor- 
ward, or  from  the  time  of  their  being 
commissioned,  until  the  end  of  tbe  war; 
and  all  such  officers  who  have  or  shall 
become  supernumerary  on  the  reduction  of 
any  of  the  said  battalions,  and  shall  again 
enter  into  the  said  service,  if  required  so  to 
do,  in  the  same  or  any  higher  rank,  and 
continue  therein  until  the  end  of  the  war, 
shall  be  entitled  to  half  pay  during  life,  to 
commence  from  the  determination  of  their 
command  or  service." 

~e  are  saved  much  trouble  in  settling  the 
true  construction  of  this  act,  by  Markham'c 
and  Lilly's  cases,  decided  in  this  court,  and 
in  my  opinion  properly  decided.  1  Leigh  516, 
525.  The  latter  case,  particularly,  settles  the 
point  that  a  supernumerary  officer,  not  enter- 
ing again  into  service,  {unless  he  was  called 
and  refused  so  to  do)  is  eiititled  under  the 
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act  to  half  pay  for  life.  It  also  decides,  that 
lapocof  time,  Himilar  tothat  occurrlnfciii  this 
case,  does  not  afford  an;  presumption  of  paj- 
meiit  or  abandonment  of  the  claim.  Indeed, 
the  circumstances  here  are  stronger  to  ac- 
count for  the  dela; ;  because  claims  less 
qnestionable  had  been  repelled,  and  the  door 
shut  ag'ainat  the  claimants,  by  the  resolutions 
of  the  legislature  and  the  decisions  of  the 
court  of  appeals  in  Innia  v.  Koane,  4  Call  379. 
If  officers  of  the  state  tine,  becoming  super- 
numerary  after  the  act  of  1779,  and  actually 
serving  until  February  1783,  when  the  war 
was  substantially  at  an  end,  were  driven 
away  and  dented  relief  under  that  act,  it 
could  not  be  expected  of  Tatum,  and  others 
in  the  same  predicament,  to  present  and  make 
continual  claim  of  their  title  to  half  pay. 
Their  laches,  under  such  circumstances,  is  no 
evidence  of  payment  or  abandonment ;  and 
I  am  not  prepared  to  presume  a  fact,  which 
I  know  not  to  exist. 

59  *The  first  clause  of  that  part  of  the 
act   of   1779  already  cited,  applies,  in 

terns,  as  well  to  ofBcers  in  the  battalions  of 
the  commonwealth  on  continental  establish- 
ment, being  citizens,  as  to  officers  of  the  state 
line  proper.  It  is  impossible  to  make  this 
plainer  bj  argument.  The  words  "auch  offi- 
cers," In  the  second  clanse,  can  refer  to  no 
other  than  the  officers  on  continental  estab- 
lishment and  in  the  immediate  service  of  the 
state,  mentioned  before.  Supernumeraries 
of  that  class  and  description,  who  had,  as 
well  as  those  nho  thereafter  should,  become 
such,  were  to  be  entitled  to  half  pay  duriojf 
Ufe. 

Then,  as  it  would  seem  to  me,  there  is 
really  but  one  question  in  this  case  about 
which  there  ia  a  reasonable  doubt,  unless  we 
are  prepared  to  overturn  the  principles  ad- 
jndged  in  Lilly's  case,  and  to  decry  the  many 
subsequent  judgments  rendered  in  this  court 
in  conformity  with  it ;  and  that  question  is, 
whether  the  act  of  1779  embraces  supernumer- 
aries before,  as  well  aa  after,  the  date  of 
the  act?  Lilly's  case,  it  may  be  said, 
an  authority  upon  this  point,  because  Lilly 
became  a  supernnmerary  after  May  1779  ; 
but  it  is  apparent  that  the  majority  of  the 
court  recofcnlzed  no  such  distinction,  nor  diC 
the  dissenting'  judge  allude  to  it.  On  tbi 
contrary,  all  the  concurring  judges  speak 
broadly  of  supernumeraries,  before,  as  well 
as  after,  the  date  of  the  act ;  and  the  train  of 
reasoning  by  which  they  justified  their  de- 
cision applies  as  strongly  to  the  one  class  as 
the  other.  Thus  judge  Carr  saya— "  At  the 
passage  of  thia  act,  the  history  and  laws  of 
the  period  tell  us,  there  were  a  great  number 
of  BUpemumeraries  ;  men  inferior  to  none ; 
men  to  whom  the  state  was  as  deeply  indebted 
for  past  service,  and  whose  future  services 
she  deemed  it  as  important  to  retain,  aa  those 
of  the  ofiiccrs  in  actual  service :  forthese 
nnder  the  name  of  supernumeraries,  in 
tradistinction  to  officers  in  actual  servici 
law  meant  to  provide."     And  in  anothei  , 

sage  he  quotes  the  words  of  the  law 

60  thus — "  All  officers  "who  are  r 

numerary,   and  shall  again 


hese     expressions    equivalent    with     those- 
ictually  used,  vi^.    "All  such  officers  who 
have  or  shall  become    supernumerary"  Ac. 
Judge  Green   leaves   as   little   doubt  of   his 
interpretation  of   the  meaning  of   the  law  ; 
for  in  one  passage  of  his  opinion  he   says — 
I  thought,    until  very  recently,  that  there 
were  strong   motives   to   influence  the   leg- 
islature   in    making    a    discrimination    1^- 
tween   those   who  aerved   to  the  end  of  the 
ipemumeraries,    (especially    the 
great   number  becoming  so   by  the  reduc- 
tion   of    fourteen   regimenta   or  battalions. 
1777,  from   ten  to   eight   companies,   and 
ver  again  called  into  the  service),  and  that 
such  di  scrim  in  at  ion  had  been  made  ;"  but  he 
adds,   "Subsequent  reflection    has   satisfied 
I  was  mistaken."     And  judge  Coalter, 
throughout  his  opinion,  argues  in  favour  of 
supernumeraries  in  general,  both  of  the  cen- 
tal and  state  lines,  without   regard   to 
the  time  of  their  becoming  supernumerary. 
The  grounds  upon  which  the  court  justified 
s  opinion  in  Lilly's  case  were,  the  terms  of 
the  law  ;  the  motives  for  making  it ;  the  fact 
that  supernumeraries  were  still  officers,  liable 
o  be  called  on  at  a  moment's  warning  ;  that 
laving    seen    service,    the    legislature,    in 
nticipation  of  future  exigencies,  wisheid  to 
hold   out  an  inducement  to  them   to  retain 
their  commissions  ;  and   that   thus  holding 
them,  they  could  not  enter  into  inconsistent 
engagements,  nor  refuse  to  enter  into  active 
service  (without  being  liable  to  military  cen- 
sure and  punishment)  "  if  required  so  to  do." 
All   these   reasons  and  grounds  apply  with 
as  much  force  to  officers  who  were  snpernu- 
erary  at  the  date  of  the  law,  as  to  those  be- 
coming so  afterwards. 

But  let  us  attend  to  the  occasion  of  making 
this  law.  and  its  terms. 
On  the  Z4th  November  1778,  congress,  ad- 
verting to  the  fact  that  from  the  altera- 
l         tion  of  the  military  establishment,  *and 
other  causes,  many   valuable  officers 
had  been  and  might  be  omitted  ia  the  new 
arrangement,  as  being  supernumerary,  who 
from  their  conduct  and  services  were  entitled 
to  the  honourable  notice  of  congress,  and  to 
luitable  provision  until  they  could   return 
civil  life  with  advantage, — resolved  to  give 
all  supernumerary  officers  one  year's  full 
pay,    and   earnestly    recommended    to    tbe 
several  states  to  which  such  ofiicera  belonged; 
to  make  such  farther  provision  for  them   as 
their  respective    circumstances  and    merits 
might   have  entitled   them  to.     Journals  of 
congress,  vol.  3,  p.  133. 

It  is  clear  beyond  question,  that  congress 
had  reference  to  all  supernumeraries,  whether 
they  had  been  or  might  be  omitted  in  the 
new  arrangement  ;  and  it  is  as  evident  to 
my  mind,  that  as  the  act  of  May  1779  was  in- 
tended to  comply  with  this  recommendation 
of  congress,  it  meant  to  include  the  class  of 
supernumerary  officers  who  had  been  or 
might  be  omitted  in  the  new  arrangement. 
And  what  other  construction  can  be  given  to 
the  wordsofthelast  clause,  concerning  super- 
iper-  nnmeraries  7  which  seems  to  have  been  added 
amendment  to  the  original  bill   (s« 
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shall  become  supernumerary  on  the  reduction 
of  an;  of  the  said  battalions"— Caa  these 
words  be  construed  to  mean  any  thing  but 
that  offices  who  had  become  supernumerary 
already,  oo  ttie  reduction  of  the  battalions, 
should  be  entitled  to  half  pay  foe  life,  as  well 
as  those  who  should  thereafter  become  super- 
numerary ;  unless  we  transpose  the  words, 
or  do  violence  to  their  grammatical  construc- 
tion 7  To  me  it  seems  perfectly  clear,  that 
no  distinction  between  supernumeraries  can 
be  drawn,  except  the  one  affirmed  in  Innis  v. 
Roane,  and  repudiated  by  this  court  in  Lilly's 
case  and  many  subsequent  ones.  If  super- 
numeraries, not  again  entering  the  service 
and  continuing  to  the  end  of  the  war,  are  en- 
titled to  half  pay,  the  appellant  in  this  case 
is   entitled  for  the  same  reasons;  and 

62  the  attempt  "to  distinguish  it    from 
Lilly's  case,  is  in  effect  to  deny  that 

case  to  be  law. 

If  there  was  any  reason  for  believing  that 
Tatum  ever  refused  to  enter  the  service,  or 
had  contracted  inconsistent  obligations,  or 
had  resigned  and  returned  to  civil  life,  the 
case  would  be  very  different.  But  there  is 
no  other  reason  to  presume  this,  than  the 
length  of  time  which  elapsed  from  theautumn 
of  the  year  1778  to  the  end  of  the  war  ;  which 
is  little  more  than  the  time  which  elapsed  in 
other  cases,  where  the  officers  were  allowed 
their  half  pay.  Various  reaMns  might  be 
assigned  for  the  failure  to  call  these  super- 
numeraries into  active  service,  which  I  for- 
bear to  urge,  because  it  is  agreed  that  he 
remained  a  supernumerary  officer  to  the  end 
of  the  war,  and  it  is  not  pretended  that  he  was 
called  on  and  refused.  It  is  also  agreed  that 
be  was  in  the  Virginia  line  on  continental 
establishment,  which  brings  him  within  the 
words,  "officers  commanding  in  the  battal- 
ions of  this  commonwealth  on  continental 
establishment;"  and  that  he  was  a  citizen  of 
Virgiaia,  is  not  questioned.  If  so,  as  no 
ts.ntamount  provision  has  been  made  for  him 
by  congress,  he  is  entitled  to  his  half  pay  for 
life  from  Virginia ;  and  the  judgment  deny- 
ing it  ought  to  be  reversed. 

BROCKENBROUGH,  J.  It  appears,  that 
Henry  Tatum  the  testator  of  the  appellant 
was  a  lieutenant  in  the  Virginia  line  in  con' 
tinental  service,  and  continued  in  service  until 
the  new  arrangement  of  the  army  was  made  in 
the  fall  of  I7TS,  when  he  retired  as  a  supernu- 
merary officer,  and  remained  as  such  till  the 
end  of  the  war.  But  it  is  not  stated  to  what 
particular  regiment  he  belonged,  nor  is  it 
stated  whether  the  regiment  of  which  he  was 
an  officer,  was  in  existence  at  the  time  of 
the  passage  of  the  act  of  May  1779.  I  think 
it  is  apparent,  that  that  act  promises  half 
pay  for  life  to  the  officers  of  those  battalions 
or  regiments  only,  which  were  then 

63  (that  *is.  at  the  passage  of  the  act)  in 
existence :  and  that  the  promise  does 

not  extend  to  such  battalions  as  had,  previ- 
ously thereto,  either  by  consolidation  or  dis- 
charge, been  dispensed  with. 

1.  1  am  very  strongly  inclined  to  the  opin- 
ion, that,  notwithstanding  the  words  "who 
have  become  supernumerary,"  in  the  act  of 


May  1779,  there  were,  at  that  time,  no 
supernumeraries  in  those  continental  battal- 
ions or  regiments  which  were  in  existence  or 
in  service  at  that  date.  That  there  were 
supernumeraries  as  early  as  1778,  or  perhaps 
earlier,  in  some  of  the  Virginia  continental 
battalions,  is,  I  think,  sufficiently  proved. 
It  is  proved  by  the  resolution  of  congress  of 
the  24th  November  1778,  Journ.  Cong.  vol.  3, 
p.  133,  whicbspeakaof  many  valuable  officers 
having  been  omitted  in  the  new  arrangement, 
as  being  supernumerary.  But  several  of 
those  Virginia  continental  battalions  had 
been  entirely  dispensed  with  in  March  1779, 
only  two  or  three  months  before  the  act  of 
May  1779.  Hence  it  is  probable,  that  the  offi- 
cers deraigned  previously  to  March  1779,  and 
by  dispensing  with  several  battalions  at  that 
time,  were  officers  of  those  battalions,  and 
not  those  of  the  battalions  retained.  If  I 
am  right  in  this,  then  the  words  before 
quoted,  "who  have  become  supernumerary," 
will  have  their  effect  by  being  applied  to  the 
battalions  in  state  service,  none  of  which  had 
been  dispensed  with  previous  to  the  passage 
of  the  act. 

That  four  of  the  Virginia  battalions  on 
continental  establishment  had  been  dis- 
pensed with,  or  put  out  of  service,  by  the 
resolution  of  congress  of  March  1779,  seems 
apparent  by  a  reference  to  the  ordinances  of 
the  Virginia  convention,  the  acts  of  assem- 
bly, and  the  resolutions  of  congress.  The 
Virginia  battalions  were  originally  fifteen 
in  number.  The  two  first  were  raised  by 
virtue  of  the  ordinance  of  July  177S  ;  seven 
others  by  the  ordinance  of  December  1775 ; 

and  the  remaining  six  by  the  act  of 
64       October  1776.    9  Hen.  Stat,  at  "large, 

p.  12,  76,  179.  On  the  9th  March  1779, 
congress  resolved,  that  the  infantry  of  the 
United  States  for  the  next  campaign  be  com- 
posed of  eighty  battalions  ;  and  the  numt>er 
of  the  Virginia  battalions  was  reduced  to 
eleven.  Journ.  Cong.  vol.  3,  p.  223.  This 
shews  that  four  of  the  Virginia  battalions 
were  put  out  of  service.  Which  they  were, 
who  can  tell  at  this  day  ?  Can  there  be  any 
certainty  on  this  subject,  without  reference 
to  the  rolls  of  the  army  ?  I  think  it  very 
probable  that  the  8th  and  9th  battalions  were 
pnt  out  of  service  at  that  time,  or  previously 
thereto;  but  I  have  found  no  evidence  to 
shew  which  of  the  others  were  put  out  of  serv- 
ice. As  to  the  9th,  we  have  record  evidence, 
that  it  was  taken  captive  by  the  enemy  at 
the  battle  of  Germantown,  and  the  legisla- 
ture, by  the  act  of  October  1777,  substituted 
the  first  Virginia  regiment  in  its  stead.  9 
Hen.  Stat,  at  large,  p.  337.  And  as  to  the 
8th,  there  is  a  certificate  of  lieutenant  col. 
Clark  of  that  regiment,  that  it  was  annexed 

to  the regiment  in  1778  or  1779. 

I  think  it  probable  thot  these  two  battalions, 
and  perhaps  two  others,  were  not  existing 
"battalions  of  this  commonwealth  on  conti- 
nental establishment,"  at  the  passage  of  the 
act  of  May  session  1779,  and  if  so,  their  offi- 
cers are  not  included  in  the  promise  of  half 
pay,  because  they  were  not  officers  "com- 
manding in  the  battalions  of  this  common- 
wealth." nor  could  they  be  "supernumerary 
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It  does  not  appear  In  the  case  now  before 
us,  and,  most  probable  it  never  can  be 
made  to  appear,  that  lieutenant  Tatnm  bad 
ever  been  an  ofBcer  in  either  of  the  battal- 
ions retained  under  the  resolution  of  con- 
gress of  March  1779.  Unless  he  was,  he  had 
no  title  to  half  pay  under  our  act.  Colonel 
Bowman  was  an  officer  of  the  Sth,  which  was 
merited,  it  seems,  in  some  other,  and  he  never 

was  entitled  to  the  half  pay. 
63  •The  view  which   I  have   talien   waa 

snggested  bj  our  brother  Brooke,  who 
was  himself  a.  revolutionary  officer,  and  who 
is  satisfied  that  the  Vir^nia  continental  offi- 
cers who  became  supernumerary  were  never 
entitled  to  half  pay  from  the  state. 

It  is  strongly  confirmed  by  the  following 
statement.  I  think  I  can  confidently  assert, 
that  from  the  midst  of  our  revolution  until 
the  year  1833  (a  period  of  more  than  fifty 
years)  it  waa  not  known  by  any  branch  of 
the  goTcmment  of  Virginia, legislative,  exec- 
utive or  judiciary,  that  the  officers  of  the 
continental  line  bad  any  claim,  either  legal 
or  equitable,  upon  the  state  for  the  bounty  of 
half  pay  for  life ;  and  if  I  may  judge  from 
the  silence  of  the  officers  themselves  for  more 
than  half  a  century,  I  should  say,  that  they 
did  not  know  it,  or  if  they  knew  it,  that  they 
did  not  choose  to  assert  it.  I  have  examined 
the  journals  of  the  house  of  delegates  for 
several  years,  and  cannot  find  the  suggestion 
of  such  a  claim.  In  December  1761,  flagrante 
Dello,  the  officers  of  the  state  battalions  and 
corps  presented  their  memorial  to  the  gen- 
eral assembly,  claiming  as  supernumeraries 
their  half  pay  for  life,  and  the  opinion  of  the 
committee  (of  which  mr.  Henry  was  chair- 
man) was  in  favour  of  the  claim  ;  Joum.  Oct 
1781,  p.  37.  The  legislature,  without  however, 
voting  on  the  resolution  asserting  their  right, 
did  by  law  direct  a  return  of  the  state  officers, 
in  which  return  the  corps,  the  rank  of  each 
officer,  the  date  of  his  commission,  the  num- 
ber of  men  at  first  raised  in  each  corps,  the 
nnmber  of  men  after  reduction,  and  the  time 
of  reduction,  should  be  specified,  and  a  dis- 
crimination made  of  such  officers  as  were  un- 
worthy of  half  pay.  10  Hen.  Stat,  at  largci 
p,  466.  It  was  in  obedience  to  this  law,  that 
the  board  of  officers  in  the  particular  service 
of  the  state  sat  in  Richmond  in  February 
and  April  1782.  and  made  the  report  of  such 
of  the  atale  line  as  were  entitled,  in  their 
judgment,  to  half  pay.  The  officers  of 
66  the  navy  too  had  presented  'their  me- 
morial, and  a  board  of  officrs  was  also 
called  to  decide  on  their  claims  to  half  pay, 
which  sat  in  1784.  But  we.hear  of  no  such 
memorial  from  the  officers  of  the  Virginia 
line  on  continental  establisbmeat.  And  this 
did  not  proceed  from  any  unwillingness  to 
assert  their  rights ;  for,  in  the  same  session 
of  December  1781,  a  memorial  from  them  was 
presented,  setting  forth  the  inconveniences 
they  experienced  from  the  depreciation  of 
their  pay,  and  that  largearrearagesweredue 
them  :  and  a  committee,  of  which  mr.  Henry 
was  chairman,  reported  a  series  of  resolu- 


'  tions  in  their  favour.  Journ.  p.  22,  30.  If 
they  had  taken  the  same  view  of  their  rights 
under  the  act  of  1779.  that  the  officers  on 
state  establishment  did,  would  they  not,  at 
that  period,  have  presented  their  memorials 
also  ?  Would  not  mr.  Henry  have  reported 
in  their  favour  as  well  as  in  that  of  the  state 
officers  7  So,  at  the  session  of  May  17S3.  the 
officers  of  the  state  line  and  of  the  state 
navy  presented  their  memorials,  claiming, 
amongst  other  things,  their  half  pay  for  life : 
they  were  before  the  committee  of  the  whole 
house,  and  the  chairman  reported  it  as  the 
opinion  of  the  committee,  that  so  much  of 
their  memorial  as  prayed  that  effectual  meas- 
ures might  be  taken  to  secnre  the  said  offi- 
cers their  half  pay,  or  a  compensation  for  it, 
was  reasonable,  and  that  adequate  funds 
ought  to  be  established  for  paying  to  such 
officers  their  half  pay  agreeable  to  law. 
Joum.  May  1783,  p.  78,  89,  90.  Acoordingly, 
during  that  same  session,  a  bill  passed  au- 
thorizing the  auditors  to  issue  to  such  of  the 
officers  of  the  state  line  and  navy,  as  were 
by  law  entitled  to  half  pay,  their  warrants 
for  the  same  !  10  Hen.  Stat,  at  large,  p.  26S. 
Then  also,  the  officers  of  the  continental  line 
exhibited  no  claim  for  half  pay  for  life. 
The  war  was  at  an  end ;  the  state  officers 
were  pressing  their  claims  for  half  pay  ;  the 
act  of  1779  was  as  familiar  to  them  as  to  the 
state  officers ;  it   was    familiar  to   the    two 

branches  of  the  legislature,  who  passed 
67       those  resolutions  'and  that  act :  why 

did  not  those  officers  then  assert  the 
claims  ?  why  did  not  the  legislature,  from 
a  sense  of  justice,  then  paas  a  law  in  their 
favour,  as  well  as  in  favour  of  the  state  ofB- 
cers7  Why,  but  because  neither  the  officers 
themselves,  nor  either  branch  of  the  legisla- 
ture, had  the  least  conception  that  they  had 
any  right  toclaim  half  pay  forlife  from  the 
state  government?  Kay  further,  the  same 
officers,  at  the  same  session  of  May  1783,  after 
the  war  was  over,  presented  a  memorial  to  the 
legislature,  which  is  thus  noticed  in  the  jonr- 
nal,  p.  15.  "A  memorial  of  the  officers  of  the 
Virginia  line  in  continental  service,  on  be- 
half of  themselves  and  the  soldiers  of  thesald 
line,  was  presented  to  the  house,  and  read. 
setting  forth,  that  fully  satisfied  of  the  atten- 
tion of  the  legislature  to  their  past  requisi- 
tions, they  are  induced  to  represent  the 
inequality  and  insufficiency  of  the  bounty  of 
lands  intended  for  them,  as  well  as  the  partic- 
ular distress  of  the  soldiers,  and  their  inabil- 
ity to  survey  the  said  lands;  that  in  the  same 
confidence,  they  hope  proper  funds  will  be 
provided  for  the  redemption  of  the  certifi- 
cates granted  them  for  pay  and  deprecia- 
tion ;  and  praying  that  the  assembly  will 
adopt  measures  for  their  present  relief,  as 
well  as  to  execute  the  former  promises  and 
intention  of  the  legislature  in  their  favour." 
The  memorial  was  referred  to  the  committee 
of  proposition  a  and  grievances,  and  the 
resolutions  of  that  committee  were  referred 
to  the  committee  of  the  whole,  and  subse- 
quently acted  on  by  the  legislature.  The 
officers  of  the  state  line  followed  suit,  and 
presented  their  memorial  for  relief  as  to 
their  land  bounty,  and  deficiencies  of  pay 
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aad  fatiODB.  and  ivere  In  these  respects 
placed  on  the  same  footing-  with  the  conti- 
nentala.  Now,  here  were  the  continental 
ofiicera  claiming  their  rights  of  bonntj  land, 
and  retribution  for  depreciated  pay,  at  the 
hands  of  a  willing  legislature,  and  yet  not 
saying  one  word  as  to  their  right  to  half 
pay,  which  their  brother  officers  of  the 

68  state  line  were  *at  that  moment  sue- 
cesafully  pressing.  Why  this  omis- 
sion, but  for  their  conviction  that  they  had 
no  sucb  rightful  claim  against  the  state 
government?  After  that  period,  a  contro- 
versy arose  iMtweeo  the  officers  of  the  state 
line  aad  the  different  departments  of  the 
government,  as  to  their  right  to  half  pay, 
unless  they  served  to  the  end  of  the  war, 
On  the  22d  December  1783,  the  two  houses 
resolved,  that  the  auditors  be  directed 
to  issue  any  more  warrants  for  the  half  pay 
of  the  state  line,  until  the  further  order  of 
the  general  assembly.  Whether  that  resolu- 
tion was  founded  on  a  t>elief  that  the  act  ol 
1779  had  been  misconstrued  by  the  legisla- 
ture in  17S1  and  May  1783,  or  whether,  as 
has  been  suggested,  it  was  because  fundi 
had  not  heca  provided,  and  the  credit  of 
their  warrants  had  depreciated  for  want  of 
funds,  I  am  not  able  to  ascertain.  Nor  have 
I  examined  the  proceedings  of  the  leglsla- 
ture  from  that  time  to  Deceml>er  1790,  when 
the  legislature  gave  a  construction  to  the  act 
of  1779,  different  from  that  of  the  two  former 
legislatures,  and  confined  the  half  pay  for 
life  of  the  officers  of  the  state  line,  to  those 
who  continued  in  actual  service  to  the  end  of 
the  war,  and  to  the  supernumeraries  who, 
t>eiDg  afterwards  required,  did  again  enter 
into  actual  service,  and  continue  therein  to 
the  end  «f  the  war. 

After  this  legislative  construction,  the 
officers  of  the  state  line  appealed  to  the 
courts,  and  the  controversy  was  Itept  up  In 
them  from  1791  to  1797,  with  alternate  suc- 
cess, when  it  was  supposed  to  t>e  finally 
settled.  During  that  period  too.  we  hear 
nothing  of  the  claims  of  the  supernumerary 
officers  of  the  Virginia  continental  lien. 
The  doors  of  thecourtsof  justice  were  just  as 
open  to  them  duringthe  whole  period,  as  they 
were  to  the  officers  of  the  state  line,  and  yet 
we  hear  of  no  claim  being  set  up  by  them,  no 
pretence  of  right,  till  the  year  1833.  Had 
these  officers  exhibited  their  claims  when  the 
state  officers  did,  the  legislature  might 

69  have  adopted  *the  same  rule  with  them 
that   they   did  with  the  state  officers  : 

they  might  have  called  on  a  board  of  officers 
to  discriminate  between  the  worthy  and  the 
unworthy,  and  to  have  a  complete  list  of 
those  entitled  }  but  as  it  is,  they  are  deprived 
of  the  means  of  preventing  imposition.  I 
am,  for  these  reasons,  strongly  impressed 
with  the  opinion,  that  none  of  the  supernu- 
meraries of  the  continental  line  previous  to 
May  1779,  are  entitled  to  half  pay.  The 
supernumeraries  produced  by  the  further 
reduction  of  the  Virginia  battalions  to  eight 
in  October  1780,  were  provided  for  by 
congress. 

.2dly,  lam  of  opinion,  that  although  the 
commonwealth  is  not  named  in  the  statutes 


of  limitations,  yet  where  no  claim  whatever 
has  been  set  up  for  a  series  of  years,  or,  if  set 
up,  has  been  abandoned,  it  is  the  duty  of  the 
courts  to  reject  a,  claim  condemned  by  its 
antiquity.  If  a  claim  against  the  common- 
wealth, which  depends  for  its  justice  as  well 
on  the  evidence  as  the  law,  be  not  exhibited 
for  half  a  century,  why  should  not  the  courts 
guard  the  public  treasury  against  such  stale 
claims,  as  well  as  the  fortunes  of  iadlvidnals 
against  claims  of  a  much  shorter  existence  ? 
If  fifty  years  are  no  protection  against  such 
claims,  why  should  they  not  be  kept  alive  for 
acentury,  or  two  centuries  ?  On  this  ground, 
I  should  be  of  opinion  to  reject  this  claim, 
and  leave  the  claimant  to  seek  for  his  dues, 
if  he  has  any,  from  that  branch  of  the  govern- 
ment which  represents  the  sovereignty  of  the 

But,  3d1y.  if  it  should  be  thought  that  I  am 
wrong  in  both  of  these  opinions,  then  the 
question  is,  whether  the  construction  of  the 
act  of  1779,  given  by  this  court  in  Lilly's  case, 
be  a  correct  one?  and  if  it  be  not,  whether 
we  are  bound  by  it  7  That  act  has  tseen  very 
differently  construed  by  this  court  at  different 
times.  In  the  year  1792.  the  court,  consisting 
of  three  judfiea  (Lyons,  Carringion  and  Flem- 
ing) decided,  that  only  such  of  the  officers 
who  became  supernumerary  on  the 
70  reduction  of  *tfaeir  battalions,  as  again 
actually  entered  into  the  said  service 
in  the  same  or  a  higher  rank,  having  t>een 
required  so  to  do,  and  continued  therein  until 
the  end  of  the  war,  were  entitled  to  half  pay. 
In  1797,  the  court,  consisting  also  of  three 
judges  (Lyons.  Carrington  and  Koane)  gave- 
the  same  decision.  After  these  two  concur- 
ring judgments  were  rendered,  there  was  an 
acquiescence  in  them  for  more  than  thirty 
years.  At  length  Lilly's  case  came  on  in 
1830,  and  three  of  the  judges  (Coalter,  Green 
and  Carr)  against  the  opinion  of  judge 
Brooke,  overruled  the  two  former  decisions, 
and  declared  that  supernumeraries,  who  con- 
tinued such  without  being  required  to  reenter 
the  service,  were  entitled  to  half  pay,  and 
that  they  only  forfeited  it,  if,  on  tjeing 
required  to  reenter  in  the  same  or  a  higher 
grade,  they  refused  so  to  do. 

Now,  when  for  the  first  time  a  new  class  of 
cases   is   brought  before  us,  (new   in   being 
exhibited  by  continental  officers,  and  in  reach- 
'iig  beyond  the  passage  of  the  law,  possibly 
ilmost  to  the  commencement  of  the  war)  it 
behooves  us  to  pause,  and  reconsider  our  judg- 
ments.    I  should  not  think  of  doing  so,  if  the 
decisions   had  been  uniform  ;  but  when  the 
last  is  expressly  opposed  to  the  former  ones ; 
when   the  court  was   warned  of  the   maxim 
stare  decisis,  and  refused   to  listen  to  it,  it 
innot  be  deemed  improper  for  the  present 
lurt  to  inquire  which  of  the  two  construc- 
ons  is  right. 

There  is  but  one  sentence  in  the  law  giving 
half  pay,  and  that  embraces  both  oERcers  in 
mmand   and   supernumeraries.     To   me  it 
ems  clear,  that  both  clauses  of  the  sentence 
ipose  the  continuance  in  the  service  to  the 
end  of  the   war,  as  an   indispensable   condi- 
tion to  the  acquisition  of  half  pay  for  life. 
"  <-    --t  disputed,  that  such  condiliou  is 
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imposed  on  the  officers  mentioned  in  the 
first  clause  ;  namely,  "  all  officers  command- 
ing; or  who  shall  command,  all  chaplains, 
physicians,  surgeons,  and  surgeon's  mates." 
The    second     clause    I    will    quote : 

71  •"  And  all  officers  who  have  or  shall 
become  Bupernnmerary  on  reduction  of 

any  of  the  said  battalions,  and  shall  again 
enter  into  the  said  service,  if  required  so  to 
do,  in  the  same  or  any  higher  rank,  and  con- 
tinue therein  until  the  end  of  the  war,  shall 
be  entitled  to  half  pay  for  life."  The  condi- 
tion of  continuance  in  the  service  ontil  the 
end  of  the  war,  is  but  once  expressed  in  the 
whole  sentence ;  and  the  identical  words 
which  are  applied  to  su|>emumerarie8  in  the 
last  clause,  are  applied  to  officers  command- 
ing and  chaplains  &c.  in  the  first.  Taking 
the  grammatical  construction,  the  nomina- 
tives officers  commanding — chaplains— offi- 
cers anpemamerary,  are  connected  together 
by  the  conjunction  and  ;  and  the  verb  con- 
tinue agrees  with  ait  of  those  nominatives, 
BO  connected  together.  If  then  the  officers 
commanding,  and  the  chaplains  Ac.  must 
continue  until  the  end  of  the  war,  to  entitle 
them  to  half  pay,  so  must  the  officers  super- 
numerary continue  to  the  end  of  the  war. 

The  half  pay  is  not  a  reward  for  past  serv- 

-__     ,....  .  ..._._     r  bounty  for  pro- 

■  >  be  rendered, 
e  years,  or  for  any 
definite  period,  but  to  the  end  of  the  war. 
The  legislature  do  not  express  any  determi- 
nation to  fasten  all  officers,  past,  present 
and  future,  as  pensioners  for  life  on  thepublic 
treasury  ;  not  all  who  heretofore  may  have 
done,  or  hereafter  may  do,  real  service  for  a 
time  ;  but  only  such  as  shall  do  that  service 
to  the  end  of  the  war. 

But  it  mayhavebeenaakedof  thedraughts- 
man  of  the  bill,  Is  it  not  absurd  to  speak  of 
supernumeraries  continuing  in  service  to  the 
end  of  the  war?  Supernumeraries  are  those 
officers  who  are  out  of  service  by  the  reduc- 
tion of  their  battalions ;  their  services  are 
not  wanting  for  those  battalions;  they  have 
no  right  to  render  service  in  them  after  being 
deraigned,  and  cannot  continue  till  the  end 
of  the  war. — To  this  the  reply  probably  was, 
Although    out    of    service    when   de- 

72  raigned,  *yet  it  may  be  the  policy  of 
the  legislature  to  fill  up  those  reduced 

battalions  by  new  enlistments  of  soldiers  ; 
if  they  are  ao  filled  up.  It  may  be  good  policy 
to  call  tiack  into  service  the  deraigned  officers, 
or  at  least  some  of  them  (perhaps  not  all,  for 
all  are  not  skilled  in  war) ;  and  it  may  be  a 
fit  opportunity  to  separate  the  wheat  from 
the  chaff,  the  good  officers  from  the  indiffer- 
ent ones,  giving  to  the  latter  their  full  pay 
and  bounty  lands,  and  to  the  former,  besides 
their  full  pay  and  bounty  lands,  the  additional 
bounty  of  half  pay  for  life,  if,  when  they  are 
called,  they  come,  and  continue  to  serve  to 
the  end  of  the  war.— Some  such  view  was 
most  probably  taken  of  the  subject,  and  hence 
the  words  in  the  act,  which  have  been  the 
sabject  of  so  much  criticism — "and  shall 
again  enter  into  the  said  service,  if  required 
so  to  do." 

It  U  asked,  why  insert  these  words,  "if  re- 


quired so  to  do"  7  are  they  mere  surplusage  ? 
I  think  they  are  not  mere  sarplnsage.  It 
cannot  be  surplusage  to  use  words  which 
convey  the  writer's  idea  accurately,  although 
perhaps  they  would  be  understood  were  they 
omitted.  The  writer  knew,  that  a  super- 
numerary could  not  voluntarily  enter  again 
into  the  said  service,  in  the  same  or  a  higher 
rank  ;  he  knew,  that  he  must  be  called  on  or 
required  so  to  enter.  If  he  had  said,  ''and 
all  supernumeraries  who  shall  enter  again 
into  the  said  service,  in  the  same  or  a  higher 
rank,  and  shall  continue  therein  to  the  end 
of  the  war,  shall  be  entitled  to  half  pay  dur- 
ing life,"  he  knew  it  might  be  understood 
that  he  meant,  that  all  of  them  who  should 
be  called  on  or  required  to  enter  again,  and 
only  such,  should  be  entitled;  but  why  not 
as  well  express  the  idea  at  once,  as  leave  it 
to  be  understood  ?  This  accounts  for  the 
expression,  "if  required  so  to  do;"  which 
means  nothing  more  than  when  required, 
or  on  being  required.  But  the  conjunction 
if  imports  a  condition ;  so  does  the  word 
when,  or  the  words  on  being  :  but  the 
73  insertion  of  that  condition  "does  not 
destroy  or  impair  the  other  indispen-. 
sable  condition  of  continuing  in  the  service 
to  the  end  of  the  war.  I  do  not  see  in  what^ 
more  appropriate  language  the  legislature* 
could  have  expressed  the  idea. 

I  do  not  see  the  necessity  of  striking  out 
those  words  ;  but  if  the  construction  adopted 
in  Lilly's  case  is  to  prevail,  that  supernn- 
meraries  are  to  have  half  pay,  although  they 
do  not  continue  in  service  to  the  end  of  the 
war,  because  the  government  will  not  require 
them,  then  we  must  either  expunge  the  sig- 
nificant words  ''and  continue  therein  till  the 
end  of  the  war ;"  6r,  if  we  retain  all  the  words 
of  the  clause,  then  we  must  add  to  the  end 
of  it  an  expression  to  this  affect  ;  "but  if  the 
commonwealth  shall  not  require  the  said  offi- 
cers again  to  enter  the  service  as  aforesaid, 
the  said  supernumeraries  shall  still  be  enti- 
tled to  their  half  pay  as  aforesaid." 

The  principal  stumbling  block  with  chan- 
cellor Wythe,  was  the  words  command  or 
service ;  and  judge  Carr  seems  to  have 
adopted  the  same  idea.  It  is  successfully 
combated  by  judge  Brooke  in  his  opinion  in 
Lilly's  case  (p.  564,)  and  judge  Green  acceded 
to  that  proposition.  The  words  command  or 
service  are  to  be  taken  distributively,  the  for- 
mer applying  to  officers  who  had  a  command, 
the  latter  to  those  of  the  staff  who  had  no 
command.  The  officers  commanding,  or  who 
shall  command,  and  the  supernumeraries  of 
the  same  character,  shall  have  half  pay  from 
the  determination  of  their  commands ;  and 
chaplains,  physicians,  surgeons,  and  sur- 
geon's mates,  and  supernumeraries  of  the 
same  character,  from  the  determination  of 
their  services. 

From  the  language  of  this  law,  I  can  see  no 
legal  obligation  on  the  government,  either 
to  fill  up  the  old  battalions  by  new  enlist- 
ments, or  to  call  on  the  old  officers  to  com- 
mand them  if  they  were  so  filled  up.  If  the 
government  was  not  legally  bound  to  require 
them  to  reenter  the  service,— if  it  might  dis- 
pense with  their  future  services.  It  do  not 
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see  how  it  can  be  ioferred  from  the 

74  *uBe  of  the  words  "if  required  so  to  do," 
th»t  the  failure  to  require  them  gave  to 

the  supernumeraries  the  same  right  to  half 
pay,  that  the  requisition,  and  a  compliance 
with  it  to  the  end  of  the  war,  would  have 

But  it  was  said  by  judge  Csrr,  if  the  super- 
numeraries not  required  to  reenter  the  serv- 
ice, are  not  entitkdtohalf  pay,  why  mention 
them  at  all  by  that  name  7  if  they  again 
enter  the  service,  they  cease  to  be  supernu- 
meraries; they  are  officers  in  service,  and 
come  within  the  first  clause  of  the  law.  The 
answer  to  this  ie  Riven  by  judge  Green.  "A 
special  provision,"  be  says,  "was  necessary 
for  supernumeraries,  if  they  were  intended 
to  be  provided  for  in  any  case  whatever; 
since  none  such,  whether  then  being,  or 
thereafter  becoming  snpernumerary,  could 
claba  under  the  former  part  of  the  provision, 
as  ttiey  could  not  claim  as  having  served 
'henceforth'  (from  the  pasaiog  of  the  act)  'or 
from  the  time  of  their  being  commissioned, 
until  the  end  of  the  war.'  " 

I  cannot  think  with  judge  Green,  that  the 
expression  "if  required  so  to  do."  pervades 
and  qualifies  the  whole  sentence.  I  do  not 
see  on  what  principle  of  sound  construction, 
'  we  can  give  that  expression  a  different  co:lo- 
catioa  In  the  sentence,  from  that  which  the 
legislature  gave  it.  It  obviously  refers  to  its 
immediate  antecedent  "sball  again  enter  into 
the  service,"  and  not  to  the  subsequent 
phrase  "and  continue  therein  until  the  end 
of  the  war."  After  the  supernumerary  shall, 
according  to  the  requisition  of  the  govern- 
ment, enter  again  into  the  service  in  the 
same  or  any  higher  rank,  then  he  shall  be 
entitled  to  half  pay  for  life,  provided  he  (like 
the  officer  commanding)  shall  continue 
therein  until  the  end  of  the  war. 

The   words  "in   the  same   or   any   higher 

rank,"  were  inserted  to  save  the  honour  of 

the  officer.    Holding  his  old  commission,  it 

would  be  degrading   him  to  require  him  to 

reenter  in  an   inferionr  rank.     Whilst 

75  the  government 'enters  into  no  obliga- 
tion to  call   upon  him   again,  yet  if  it 

exercises  the  right  to  do  so,  this  is  a  pledge 
that  he  shall  not  be  in  such  inferiour  rank. 
But  I  cannot  see  that  this  expression  has 
any  effect  whatever  on  the  condition  on 
which  the  supernumerary  is  to  have  his  half 
pay  ;  namely,  that  when  he  enters,  he  is  to 
serve  to  the  end  of  the  war. 

I  think  the  judgment  should  be  affirmed. 

CABELL,  J.,  concurred  in  the  opinion  of 
Parker,  J.,  that  the  judgment  ought  to  be 
reversed,  and  the  claim  of  Tatum  allowed. 

BKOOKE,  J.,  concurred  with  Brocken- 
brongh,  J.,  on  the  first  and  last  points  of  his 
opinion  ;  but  he  expressed  no  opinion  on  the 
second  point. 

TUCKER,  P.  My  brethren  being  divided 
in  opinion,  it  becomes  my  reluctant  duty  to 
express  my  sentiments,  for  the  first  time, 
upon  the  subject  of  these  revolutionary 
claims.  And  I  shall  begin  by  saying,  that 
notwithstanding  the  very  strong  views  pre- 


sented by  my  brother  Brockenbrough  in  the 
opinion  just  delivered,  and  by  my  brother 
Brooke  in  conference,  I  still  incline  to  the 
opinion,  that  the  language  of  the  act  of  May 
1779  cannot  be  otherwise  construed,  than  to 
place  the  continental  officers  on  the  same 
footing  with  the  state  lines  as  to  half  pay, 
and  to  include  not  only  those  who  became 
supernumerary  afterwards,  but  those  also 
who  had  become  so  before  the  act.  If  this 
l>e  BO,  the  case  stands  upon  the  same  princi- 
ples as  Lilly's  case ;  and  congress  having 
provided  for  the  payment  of  all  claims  "  de- 
pending on  the  principles  of  the  half  pay 
cases  already  decided"  in  this  court,  and 
having  thus  adopted  the  decision  in  Lilly's 
case,  whether  right  or  wrong,  I  presume  the 
claim  of  payment  under  this  legislative  grrant 
would  be  availing  at  the  treasury  of  the 

United  States. 
76  *The    question    here,    however,    is 

whether,  admitting  the  identity  of 
Lilly's  case  with  this,  this  court  is  bound  to 
give  judgment  for  the  petitioner  against  the 
state  of  Virginia  7  This  depends  of  course 
upon  the  questions,  whether  Lilly's  case  is 
conclusively  binding  upon  ns7  and  if  not, 
whether  it  was  rightly  decided  7  I  espouse 
the  negative  of  both  propositions. 

I  shall  not  find  it  necessary  to  examine, 
whether  the  rule  stare  decisis  has  any  appli- 
cation to  the  question  of  a  statute,  partaking 
rather  of  the  character  of  a  contract,  than  of 
a  general  law.    If  such  a  distinction  c 


previous  well  considered  adjudications ;  but 
the  distinction  would,  at  the  same  time, 
relieve  the  present  court  from  every  obliga- 
tion to  follow  Lilly's  case,  on  the  score  of 
authority  merely.  If,  on  the  other  band,  the 
distinction  is  without  foundation,  then 
Lilly's  case  is  without  excuse  for  overruling 
the  established  judgments  of  this  court.  For 
my  own  part,  though  I  heartily  concur  in  the 
propriety  of  giving  to  our  adjudications  as 
much  uniformity  as  possible,  yet  I  cannot 
think  that  a  single  decision  ought  to  be 
regarded  as  a  precedent  binding  upon  a  suc- 
ceeding court,  which  is  not  satisfied  witb  its 
reasons,  but  is  convinced  that  the  former 
determination  is  not  law.  For  a  single 
decision  is  rarely  taken  to  express  the  law 
upon  any  subject  whatsoever,  nor  does  it 
become  law  until  it  has  received  the  corrotn 
oration  of  repeated  decisions.  And  this  is 
peculiarly  proper,  where  that  single  decision 
IS  to  be  made  the  entering  wedge  for  the  in- 
troduction of  a  most  numerous  claisof  cases, 
by  which  the  revenues  and  resources  of  the 
commonwealth  are  to  be  sapped,  and  heavy 
burdens  to  l>e  imposed  upon  the  people.  In 
such  a  case.  It  would  seem  but  reasonable 
that  a  single  decision,  however  entitled  to 
respect,  should  not  be  conclusive  upon  the 
judicial  mind,  but  that  the  questions  should 

be  reexamined,  if  a  succeeding  court 
77       is   not  satisfied  *witb   the  judgment. 

And  this  is  peculiarly  proper,  where 
the  court  has  been  divided  as  in  Lilly's  case ; 
in  which  the  oldest  judge  (who  was  also  pe- 
culiarly qualified    to  pronoujice  upon    this 
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revolutionary  transaction)  dissented  from 
the  opinion  of  his  three  brethren,  one  of 
Trbon,  until  very  recently  before  the  jaAg- 
ment,  coincided  nith  him,  and  for  reasons  of 
Gpreat  weight,  as  appears  from  his  opinion. 
Had  he  retained  his  iirst  opinion,  the  court 
would  have  been  equally  divided.  StandiDgf 
then  by  itself,  I  do  not  think  Lilly's  case 
entitled  to  the  welg'ht  which  is  attributed, 
and  justly  attributed,  to  the  established  prec- 
edents of  the  court. 

But  Lilly's  case  is  liable  to  a  more  serious 
objection.  It  has  set  at  naug-ht  the  previous 
resolutions  in  the  case  of  Innis  v.  Roane,  4 
Call  379,  which  was  twice  before  the  court  of 
appeals,  at  an  interval  of  five  years  j  ar^ed 
and  reargued  by  most  able  counsel ;  and  de- 
cided unanimously  in  both  cases  by  this 
court.  If,  then,  adjudications  under  this 
statute  are  to  be  held  as  binding  precedents, 
Lilly's  case  must  be  overruled,  because  it 
has  disregarded  bindinfc  precedents.  If,  on 
the  other  hand,  it  was  competent  to  the  court, 
in  Lilly's  case,  to  reconsider  and  reverse  the 
former  unanimous  decisions  on  two  occa- 
sions, it  is  equally  competent  to  us  to  recon- 
sider thisquestlon,  and  to  pronounce  between 
the  conflicting  decisions.  The  alternative, 
therefore,  is  either  to  follow  a  decision  which 
appears  to  me  erroneous  in  principle,  and  in 
conflict  with  prior  resolutions,  or  to  follow 
the  former  repeated  decisions  in  concordance 
with  my  own  views,  and  to  overrule  Lilly's 
case,  which  is  altogether  at  variance  with 
them.     I  cannot    hesitate   which   to  choose. 

I  have  said,  that  I  consider  Lilly's  case  as 
having  given  an  erroneous  construction  of 
the  act  of  May  1779.  I  shall  not  enter  into 
an  Investigatlonof  that  question,  contenting 
myself  with  referring  to  the  opinions  of 
judge  Roane,  judge  Brooke  and  judge  Green, 
and  to  the  argument  of  the  attorney  gen- 
eral in  the  case  of  Innis  v.  Roane. 
78  •!  will  merely  add,  that  1  cannot  con- 
cur in  tearing  the  words  "if  required  so 
to  do,"  from  their  place  in  the  context,  and 
placing  them  in  another  part  of  the  sentence, 
so  as  to  qualify  other  words  than  those  with 
which  they  have  been  placed  in  opposition 
by  the  legislature  itself.  Taking  the  law  as 
it  stands  upon  the  statute  book,  and  consid- 
ering the  object  of  the  legislature  to  dimin- 
ish the  charges  of  the  army  by  disbanding 
the  supernumerary  officers,  my  mind  enter- 
tains not  a  doubt,  that,  according  to  the 
true  construction,  no  supernumerary  was 
entitled  to  half  pay,  unless  he  was  again 
called  into  active  service,  and  so  continued 
till  the  end  of  the  war.  I  am  therefore  of 
ofdnlon,  that  the  judgment  of  the  circuit 
superior  court  be  affirmed. 

Judgment  affirmed. 


December.  ifiST.  Rlchmoni], 

WBcCoiMtrBeHaB— WsTdibfSnrvlvarablp— ToWbst 

t*irisd  RsfBtrtd— Case  at  Bar.— TeBtator.  after  be- 

qneaUilDB  the  residnam  of  bis  estAte  to  bis  wife 

anrlnc  life  or  Vldowliood,  beqoeacbed.  that  tbe 


wbole  of  Ilia  personal  eilate.  at  tbe  death'of  his 
wife,  Hhaald  be  equally  divided  amouK  his  surrlv- 
iat  cblldreu  Iberelnafter  named  (namlns  Ave) 
and  In  case  his  wife  ihonid  then  be  wltb  child, 
tbatchlld  should  bave  an  equal  port  of  hU  personal 
estate  with  the  rest  of  bis  children  before  named: 
Hhld.  that  the  word  surrlrlDE  refers  to  the  death 
of  testator,  not  that  of  teoant  tor  life,  and  so  chil- 
dren of  testator  who  BUrrlyed  him.  bnl  did  not 
survive  tenant  for  life,  took  rested  lutereet  In 
remainder. 

In  such  cases,  are  always  to  be  referred  to  the 
period  of  the  testator's  death.  If  no  special  Intent 
appears  to  the  contrary. 
Pnvoda  under  DUablllty— t-lmlUtloa  to  Sulta  by.— 
Persons  clalmins  rlshts  of  personal  'f 
being  ander  disability  of  Infancy  o 
wheu  [heir  rlEbts  accrue,  c 
remedy  In  eqnity  they  are  entitled  to.  by  procbelu 
amy,  at  any  time  while  the  disability  contlnnen. 
no  matter  bow  long: :  or.  In  their  proper  personn. 
wltbln  five  years  after  the  disability  removed : 
tbe  risht  to  Bnch  remedy  beloK  wltbln  tbe  savlne 
of  tbe  statute  of  llmltatloQB.  l  Rev.  Code,  cb. 
iw.  I  II. 

Bncutora  Ds  Son  Tortt— LlablUty-Slatntcof  Llmlta- 

tioaa.— Ex'ors  In  their  own  wronK  are  liable  to 
be  decedent   to  his 


•WlUa—Coostmctlao— Words  of  Sarvlvonlilp  after 
LMe  Eitate— To  Wbat  Parlod  Referred.- No  twIthHtand- 

Ine  the  conBlct  wblcb  seems  to  eiUt  amoiis  the 
Eusllsb  cases  on  the  subject.  It  la  a  well-settled  rale 
of  construction  In  Vlrglii la— established  by  an  un- 
broken line  of  authorities  commenclns  with  tbe 
principal  ca^e— that,  after  a  bequest  or  devise  of  an 
estate  for  the  life  of  the  first  taker,  words  of 
sqrvlTorHtalp  la  a.  will  are  always  to  be  referred 
to  tbetwrlod  of  tbe  testator's  death,  when  no  special 
latent  appears  to  tbe  contrary.  As  autborlly  for 
this  rule,  the  principal  case  was  cited  wltb  approval 
In  Martin  y.  Klrby.  11  OratL  Iff.  K.  71,  7S.1S,  75,  and 
foot-nott:  Stone  v.  Nicholson.  S7  QratL  17;  Brown  T. 
Brown.  SI  Oratt.  BIO.  BIB;  Randolph  t.  WHebt.  81  Va. 
«13:  Stone  v.  Lewis,  N  Va,  <75,  176.  6  S.  E.  Rep.  S8S; 
Jameson  t.  JameBon.  Bfl  Va.  68.  9  S.  E.  Rep.  *B0;  Glsh 
V.  Moomaw.  88  Va.  MB.  IB  S.  E.  Rep,  BK:  Crew*  v. 
Hatcher,  91  Va.  US.  il  S,  £,  Rep.  811:  Cheatham  V. 
Oower,  94  Va.  Sge.  WZ,  !«  S.  E.  Rep.  BBS. 

Sama— Saaie— VeatInK  of  Eatales.— Tbe  law  favors 
tbe  vestlDK  of  entates.  and  where  a  lesacy  or  devise 
la  Blven  which  Is  not  to  I>e  enjoyed  In  possession 
nntU  some  future  period  or  event.  It  will,  where  no 
special  Intent  to  tbe  contrary  Is  manifested  Id  the 
Will,  be  held  to  be  vested  In  interest  Immediately  on 
the  death  of  the  testator  rather  than  conllnoent 
upon  the  state  of  tblQKS  that  may  bappen  Co  exist  at 
a  more  distant  period.  To  snataln  this  proposition 
the  principal  case  was  cited  laCatlettv,  Marahall.  10 
Leich  K:  Cowan  v.  Epes.  i  Pat.  St  H.  &9S;  Brent  v. 
Wasblnston.  18  Qratt.  SSe.  B9B,  B».  and  foot-aBte; 
Taliaferro  V.  Day,  Ba  Va.9!;  Stokes  v.  Van  Wyck,  M 
va.  TSS.  S  S.  E.  Rep.  3S7:  Chapman  v.  Cbamnao,  90 
Va.  411,  IB  S.  E.  Rep.  911;  foct-Hoti  to  Harrisons  v. 
Harrison,  Z  Oratt.  1:  feat-natt  to  Corbin  v.  Mills,  ia 
Qratt.  4*0.  See  also,  faot-noU  to  Martin  v.  Ktrby,  11 
Grail.  St:  McComb  v.  McComb,  96  Va.  779,  M  S.  E. 
Bep,  tBS. 

tfixecntor*  De  Son  ToR,— See  monoarapblc  nut«  On 
"Executors  and  Aamlnlstrators"  appepded  loRos- 
aer  v.  peprlest,  S  Qratt.  0. 
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dlBtributecH  or  legaleea.  nice  ocber  ei'ors.  aud 
cannot  rely  oa  the  statute  of  limitations  to  pro- 
tect lliem  from  such  accountabiltiy. 
LlBlUUan  of  Actions— When  StatuU  Beclu  to  RnD 
•Cmliut  Claln  lor  Decadent's  Estate.*— Tbe  statute  of 
Ilmitattons  does  □ocbeula  to  rua  aralust  a  claim 
asserted  for  a  decettent's  estate,  till  a  quallHca- 

Chancery  Prectke— Suit  to  Assert  lUKhts  in  Dece- 
dent'* Estate— Partle>,t -Distributees  of  a  dece- 
dent may  maintain  a  bill  Id  eqoitr  to  assert  tbeir 
riKbtB  In  tbe  decedent's  estate.  tbouKD  tbey  can- 
not bave  dlstrlbntloa  tbereof  ivltliont  bavin (T  {be 
ei'or  or  adm'rof  tbe  decedent  before  tbe  court 

Robert  Manson  of  York  county  made  bis 
will  in  October  1735,  having,  at  the  time,  a 
wife  and  three  aons  and  two  daughtera,  and 
bis  wife  was  preg'nant  of  another  chiW^and 

by  hiB  will,  after  devising-  a  parcel  of 
80       'land  to  each  of  his  three  sons,  he 

devised  and  bequeathed  as  follows  r 
"My  will  and  desire  is,  that  after  my  just 
debts  and  futieral  charges  are  paid,  that  the 
remainder  of  my  estate,  of  what  kind,  quality 
or  condition  soever,  with  the  profits  thereon 
arising,  for  the  support  and  comfort  of  my 
loving  Mary  Manaon.  and  my  children  here- 
after mentioned,  during  tbe  time  she  coti- 
tinuee  my  widow,  but  in  case  she  marrieth, 
then  to  have  but  one  third  part  of  my  estate 
during  her  life;  and  further  my  desire  is, 
that  she  continue  on  the  plantation  I  now 
live  on  ;  and  at  her  death,  for  the  whole  of 
my  personal  estate  to  be  equally  divided 
amongst  my  surviving  children  hereafter 
named,  viz.  Anna  Maason,  John  Manson, 
Polly  Manson,  Thomas  Manson  and  Robert 
Manson  ;  and,  in  case  my  wife  be  now  with 
child,  for  that  child  to  have  an  equal  part  of 
my  personal  estate  with  the  rest  of  my  above 
mentioned  children."  The  testator's  wife 
was  pregnant  of  a  daughter,  who  was  called 
Elizabeth,  and  who  afterwards  married 
Thomas  Hansford.  And  between  the  date 
of  the  will  and  the  testator's  death,  he  had, 
besides  BlizatKth,  two  other  children,  named 
Richard  and  Peter.  The  testator  died  in 
17%.  His  will  was  proved  and  recorded  in 
the  month  of  September  in  that  year;  and 
his  wife  qualified  as  the  executrix.  All  the 
testator's  children  named  in  his  will,  and  all 
his  afterborn  children,  were  living  at  his 
death,  except,  perhaps,  his  son  Robert;  as  to 
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When  Slatata  Beflas  to  Run 
Estate.— Tbe  principal 
In  Bowles  v.  Elmore.  7 


tCliuK«ry  PracUce-SoH  to  AMcrt  RIslits  la  Dac^ 
dent's  BsUte— ParUe*.— The  principal  case  la  Cited 
irltbapproTallaMiller  v.JeSresa.  4  0ratt.  tTT.  And 
in  Robertson  v.  Qllleawaters.  81  Va.  118.  7  S.  E.  Rep. 
m.  tbe  principal  case.  Samael  v.  Marshall,  S  LelEh 
MT.  Frazler  v.  Frazler.  SLelsh  MS.  and  MorlnB  T. 
Lucas.  4  Call  K7.  were  cited  as  anthorlty  for  the 
proposition  that  tbe  distributees  of  a  decedent  may 
maintain  a  bill  to  settle  decedent's  estate,  tbousb 
they  cannot  bare  a  decree  for  distribution  amona 
them  wltbont  maklDB  the  personal  representatives 
of  the  decedent  pairtles. 


whom  the  bill  in  this  cause  stated  that  he 
died  in  his  father's  lifetime,  and  it  was  not 
denied  ;  but  there  was  some  evidence  that 
made  it  doubtful  whether  he  died  before  or 
shortly  after  his  father;  however,  he  died  in 
infancy,  and  the  time  of  his  death  had  no 
effect  on  the  rights  of  the  parties. 

The  testator's  widow,  Mary  Manson,  died 

1  1814  ;  leaving  only  two  of  the  testator's 

children  her  surviving,  namely,  his  daughter 

Elizabeth   (now   the   wife   of    Hansford)   of 

whom  his  wife  was  pregnant  when  the 

81  will  *was  made,  and  his  afterborn  son 
Peter  Manson.     All  the  other  children 

of  the  teatator,  who  survived  him,  but  did 
not  survive  the  testator's  widow,  had  been 
married,  and  left  children.  His  daughter 
Anna  Manson  married  Jobn  Haugbton,  and 
died  in  1806,  leaving  her  husband  her  surviv- 
ing, and  a  daughter  named  Mary,  who  mar- 
ried Robert  Jennings.  His  son  John  Manson 
died  in  1801,  leaving  two  children,  Elizabeth 
and  Robert ;  Elizabeth  married  Kemp  El- 
liott ;  Robert  died  in  1824,  leaving  a  widow 
Mary  (who  is  his  administratrix)  and  two 
children,  John  and  Edward,  who  were  in- 
fants when  this  suit  was  brought.  Hia 
daughter  Polly  Manson  married  James  Moss, 
and  died  la  1808,  leaving  her  husband  her 
surviving,  and  two  children,  Mafaala  and 
John  Moss,  infants  when  this  suit  was 
brought.  And  his  son  Thomas  Manson  died 
in  March  1813,  leaving  three  children,  two  of 
whom,  Wilhelmina  and  Maria,  are  yet  living, 
and  were  infants  when  this  suit  was  com- 
menced. 

About  a  year  after  tbe  death  of  the  testa- 
tor's widow,  namely,  in  November  181S,  the 
testator's  son  Peter  Manson  and  Thomas 
Hansford  and  his  wife  Elizabeth  obtained  an 
order  from  tbe  county  court  of  York,  appoint- 
ing commissioners  to  divide  the  staves  of  tbe 
testator  which  had  been  held  by  hia  widow 
during  her  life  under  his  will,  between  them, 
the  only  children  of  the  testator  that  sur- 
vived the  widow  ;  and  in  December  1815,  tbe 
division  was  made  between  them  accordingly, 
to  the  exclusion  of  the  families  of  the  testa- 
tor's other  children,  who  survived  him,  but 
died  before  bis  widow. 

In  June  18Z5,  the  bill  in  this  cause  was  ex- 
hibited, in  the  court  of  chancery  of  Williams- 
burg {whence  it  was  transferred  to  the  circuit 
superiour  court  of  James  City),  by  Kemp 
Elliott  and  Elizabeth  his  wife,  daughter  of 
tbe  testator's  deceased  son  John  Manson,  of 
whom  the  bill  stated  there  was  no  known 
representative,— Mary  the  widow  and  admin- 
istratrix, and  John  and  Edward  the  infant 
children,  of  Robert  the  deceased  son  of 

82  the  same 'John  Manson, — Robert  Jen- 
nings and  Mary  bis  wife,  the  daughter 

of  the  testator's  daughter  Anna  Manson 
(afterwards  mrs.  Haughton)  of  whom  it  was 
stated  there  was  no  known  representative, — 
Wilhelmina  and  Maria  Manson,  infant  chil- 
dren  of  the  testator's  deceased  son  Thomas 
Manson,  of  whom  it  was  stated  there  was  no 
known  representative, — and  John  and  Mahala 
Moss,  infant  children  of  the  testator's  de- 
ceased daughter  Polly  Manson  (afterwards 
mrs.  Moss)  of  whom  it  was  stated  there  was 
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no  known  repredentative,— a];a.inst  Thomai 
Hansfon:  and  Robert  Sheild  in  hU  own 
right,  and  as  administrator  of  Peter  Manson. 
who  it  was  alleged  died  in  1824,  intestate, 
and  without  wife  or  child.  The  testa' 
tor's  son  Richard,  who  was  born  after 
the  making  of  his  will,  was  not  made  a 
partj,  the  bill  stating  that  he  died  in  1814, 
intestate,  without  wife  or  child,  and  had  no 
known  representative. 

The  bill  set  forth  all  the  facts  above  stated  ; 
and  then  alleged,  further,  that  the  defendant 
Hansford  bad  sold  and  disposed  of  all  the 
slaves  which  he  ac4)uired  bj  the  division  of 
December  1815,  except  eight,  and  of  these 
dgbl  he  had  conveyed  five  to  Samuel  Sheild 
by  deed  of  trust  to  secure  a  debt  to  the  defend- 
ant Robert  Sheild  ;  that  the  trustee  had  ad- 
vertised those  five  slaves  for  sale,  so  that  the 
same,  if  sold,  might  not  be  within  reach  of 
process  of  the  court;  and  that  the  plaintiffs 
apprehended,  that  Hansford  would  sell  and 
dispose  of  the  other  three  slaves  still  held  bj 
tiim,  and  so  put  them  beyond  reach  ;  that  the 
slaves  which  Peter  Manson  acquired  at  the 
division  of  December  1815,  were  now  in 
the  hands  of  the  defendant  Robert  Sheild,  his 
administrator;  but  that  Sheild  intended  to 
sell  some  of  them  to  discharge  debts  dne  from 
bia  intestate's  estate.  The  bill,  therefore, 
prayed  an  injunction,  in  the  first  place,  to 
restrain  the  defendants  from  selling  the 
slaves,  and  that  security  should  be  exacted 
from  them  to  have  the  property  forthcom 
ing,  or  that  it  should  be  committed  ti 
83      *the  care  of  the  marshal  of  the  court 

and  finally,  a  decree  for  the  just  shares 
to  which  the  plaintiffs  were  entitled  of  all 
the  property  of  the  estate  of  the  testator 
Robert  Manson  that  had  come  to  the  hands 
of  the  defendants,  and  of  the  profits  thereof, 
of  which  accounts  were  asked. 
The  injunction  was  awarded. 
Hansford  and  wife  answered,  that  before 
this  snit  was  brought,  Hansford  had  sold  two 
of  the  slaves  mentioned  in  the  injunction, 
and  the  other  had  run  away.  They  insisted, 
that  the  division  of  D<^mber  1815  was  made 
according  to  the  just  rights  of  the  partie 
under  the  will  of  the  testator  Robert  Manson 
they  relied  ori  Hansford's  possession  of  more 
than  five  years,  and  on  the  statute  of  limita- 
tioitB ;  and  submitted  whether  there  were 
proper  parties  before  the  court. 

The  defendant  Sheild  made  default;  and 
the  bill  was  taken  pro  confesso  against  him. 
The  plaintiffs  afterwards  filed  an  amended 
bill,  shewing  administrations,  granted  since 
the  filing  of  the  original  bill,  of  the  estates 
of  the  several  decedents  therein  mentioned 
as  having  no  known  representative  :  that 
the  estate  of  Anna  Haughton  was  now  repre- 
sented bj  the  plaintiff  Jennings  ;  that  the 
estate  of  John  Manson  deceased  had  been  re- 
cently committed  to  the  sheriff  of  Warwick, 
the  estate  of  Thomas  Manson  deceased  to 
the  coroner  of  Norfolk,  and  the  estate  of 
James  Moss,  the  deceased  husband  of  Polly 
Manson,  that  of  the  testator's  son  Richard 
Hanson,  and  that  of  Robert  Manson  the  el- 
der (the  testator) ,  had  been  committed  to  the 
sheriff  of  York ;  all  of  whom  were  made  par- 
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The  sheriff  of  York,  administrator  of  the 
three  estates  above  mentioned,  put  in  an  an- 
swer, which,  however,  was  merely  formal. 
As  to  all  the  other  defendants,  the  bill  was 
taken  pro  confesso. 
It  appeared,  that  administration  of  John 
Manson's  estate  was  granted  in  1801  to 
84  one  Camm,  who  died  before  ■mrs.  Man- 
son,  the  testator's  widow,  as  early  aa 
February  1808,  and  thenceforward  there  was 
no  personal  representative  of  John  Manson's 
estate,  till  it  was  committed  to  the  sheriff  of 
Warwick  since  the  commencement  of  this 
suit  ;  that  there  was  never  any  personal  rep- 
resentative of  Thomas  Manson's  estate,  or 
of  that  of  Anna  Manson  who  married  John 
Haughton,  till  after  the  commencement  of 
this  suit,  but  Martha  Haughton  took  admin- 
istration of  John  Haughton's  estate  in  April 
1810;  that  there  never  has  been  any  personal 
representative  of  Polly  Manson  who  married 
James  Moss  ;  that  the  only  personal  repre- 
sentalive  of  James  Moss,  previous  to  the 
commencement  of  this  suit,  was  Peter  Man- 
son,  the  same  Peter  who  appropriated  half 
of  the  estate  of  the  testator  Robert  Manson 
to  his  own  use,  and  whose  representative, 
the  defendant  Sheild,  the  bill  seeks  to  charge 
on  account  of  that  appropriation  ;  and  that 
the  same  Peter  Manson  was  (he  only  personal 
representative  of  bis  deceased  brother  Rich- 
ard Manson. 

By  Interlocutory  orders  in  the  cause,  the  de- 
fendants Hansford  and  Sheild  were  directed 
to  surrender  to  the  marshal  of  the  court, 
the  slaves  by  them  respectively  held,  (being 
either  slaves  mentioned  in  the  report  of  the 
division  of  December  1815,  between  Peter 
Manson  and  Hansford  and  wife,  or  the  in- 
crease thereof) ;  and  the  marshal  was  directed 
to  hire  those  slaves  out  from  year  to  year, 
take  bonds  with  security  for  the  hires,  collect 
the  same  when  due,  and  deposit  the  proceeds 
of  collections  in  the  bank  of  Virginia  at 
Norfolk,  Hansford  and  wife  were  ordered  to 
render  accounts  of  all  the  slaves  and  other 
property  of  the  estate  of  the  testator  Robert 
Manson,  which  came  to  their  hands,  with  an 
account  of  the  value  of  what  had  been  sold 
by  them,  the  hires  of  the  slaves  they  had 
kept,  and  interest  on  the  money  received  for 
those  sold.  And  Sheild,  as  administrator  of 
Peter  Manson,  was  ordered  to  render  similar 
nts,  together  with  an  accountof  admin- 
istration of  his  intestate's  estate. 

•The   accounts   ordered   were   taken 
accordingly,  and  reported  by  the  com- 
missioner of  the  court.    And  the  marshal 
:turned  an  account  of  the  hires  of  the  slaves 
r  him  collected. 

The  cause  coming  an  to  be  heard  on  the 
report  of  the  commissioner,  to  which  there 
was  no  exception,  the  same  was  approved 
and  confirmed.  And  the  court  appointed 
commissioners  to  sell  the  slaves,  and  to  de- 
posit the  proceeds  of  sales  in  the  bank  of  Vir- 
ginia at  Norfolk ;  and  further  ordered  and 
decreed  (without  intending  to  settle  the 
principles  of  the  division)  that  the  commis- 
lioner  of  the  court  should  make  a  special 
itatement,  dividing  the  balances  reported  to 
be  due  from  Hansford  and  Sheild  the  admin- 
icle 
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iatrator  of  Peter  Msasoiit  and  the 
hires  collected  or  to  be  collected,  amoti;  all 
the  parties  entitled,  according-  to  their  ap- 
parent interest*  ;  charging  the  two  daughters 
of  Thomas  Maosoa  deceased  with  400dollars, 
the  agreed  value  of  adrancements  to  their 
said  father  froia  the  estate  of  his  father  the 
testator  Rol>ert  Man  son. 

The  sale  was  made  in  pursuance  of  the 
order,  and  a  report  thereof  returned.  And 
in  this  state  of  the  case,  the  defendants 
applied  by  petition  to  this  court  for  an 
appeal,  which  was  allowed. 

The  cause  was  arg^ued  here,  by  Johnson 
for  the  appellants,  and  bj  Robinson  and 
Harrison  for  the  appellees. 

I.  The  first  and  main  point  debated,  was 
the  question  upon  the  construction  and  effect 
of  the  will  of  the  testator  Kobert  Manaon  : 
Whether,  in  the  bequest  therein  contained, 
that  after  the  death  of  the  testator's  wife, 
the  whole  of  his  personal  estate  should  be 
divided  among  his  surviving  children  there- 
after named,  the  word  surviving  referred  to 
the  death  of  the  wife,  when  the  division  was 
to  be  made  7  or  to  the  death  of  the  testator  7 

The  appellants'  counsel  contended  for  the 
former  construction;  and  he  insisted, 
S6  that  it  was  a  general  principle  *of  con- 
struction applicable  to  all  cases  like 
the  present,  that  words  of  survivorship 
should  be  referred  to  the  period  of  division 
and  enjoyment,  unless  a  special  intent  ap- 
peared to  the  contrary,  according  to  the 
decision  of  sir  John  Leach  In  Cripps  v. 
Wolcott,  4  Madd.  Ch.  Rep.  11. 

The  counsel  for  the  appellees  maintained, 
that  the  words  of  survivorship,  here,  had 
reference  to  the  death  of  the  testator.  They 
denied,  that  the  general  principle  of  con- 
struction stated  by  the  vicechancellor  in 
Cripps  V.  Wolcott,  was  sustained  by  author- 
ity :  and  they  insisted,  that  the  general 
principle  was  the  direct  reverse;  that,  in 
bequests  like  this,  the  words  of  survivorship 
must  t>e  referred,  not  to  the  death  of  the  ten- 
ant for  life  when  the  division  was  to  be 
made,  but  to  the  death  of  the  testator,  so  as 
that  the  legacy  should  vest  in  all  the  legatees 
that  survived  him,  unless  there  was  some- 
thing special  to  shew  that  the  period  of 
division  was  intended. 

The  following  authorities  were  cited  and 
examined  in  the  argument :  Brograve  v. 
Winder.  2  Vea.  jun.  634  ;  Russell  v.  Long.  4 
Ves.  551 ;  Daniell  v.  Daniell,  6  Ves.  297  ; 
Jenonr  v.  Jenour,  10  Ves.  5W ;  Newton  v. 
Ayscough,  19  Vea.  534;  Hoghton  v.  Whit- 
frreave,  1  Jac-  A  Walk.  1*6  ;  Browne  v.  Ld. 
Kenyon,  3  Madd.  Ch.  Rep.  410,  in  which 
cases,  the  construction  that  referred  the 
words  of  Burvivornhtp  to  the  event  upon 
which  the  division  was  to  be  made,  prevailed. 
Earl  of  Hindoo  v.  Earl  of  Suffolk,  4  Bro.  P. 
C.  574 ;  Wilson  v.  Bayly,  3  Id.  195  ;  Roebuck 
V.  Dean,  2  Ves.  jun.  3&S ;  Perry  v.  Woods,  3 
Ves.  204;  Maberly  v.  Strode.  Id.  450  ;  Brown 
V.  Bigg,  7  Ves.  280 ;  Edwards  v.  Symonds,  6 
Taunt.  213.  1  Eng.  C.  L.  Rep.  361;  Doed. 
Long  V.  Prigg.  8  Bam.  &  Cress.  231 ;  15 
Eng.  C.  L.  Rep.  206 ;  Drayton  v.  Drayton,  1 
Dcsaus.  324;  Bass  v.  Russell,  1  Taml.  18,5 
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Cond.  Eng.  Ch.  Rep.  263,  cases  in  which 
the  construction  that  referred  the  words  of 
survivorship  to  the  death  of  the  testator, 
prevailed.  But  the  counsel  for  the  appel- 
lees   insisted,    that     whatever    might     be 

the  general  rule  of  construction,  or 
87        'whether  there  was  any  such  general 

rule  or  not,  upon  the  plain  intent  of 
this  will,  the  tectator's  children  who  survived 
him,  took  a  vested  interest  in  the'  remainder 
expectant  on  the  wife's  life  estate ;  in 
arguing  which  proposition,  they  cited  Walley 
V.  North,  3  Ves.  364 ;  Halifax  v.  Wilson,  16 
Vea.  168 ;  Woodstock  v.  Shillito,  6  Sim.  416 ; 


S  Bam.  &  Adotph.  731,  27 
Bog.  C.  L.  Rep.  166,  that  "the  law  favourm 
the  vesting  of  estates,  and  that  it  is  an  estab- 
lished mie  of  cODstmction,  not  to  read  a 
limitation  In  a  will  as  being  a  contingent 
remainder,  unless  such  c:early  appears  to 
have  been  the  testator's  intention  ;  if  it  ad- 
mits of  being  considered  a  vested  remainder, 
it  will  always  be  read  as  such  ;"  and  to 
shew  that  this  rule  was  peculiarly  applicable 
to  bequests  of  personal  estate,  and  especially 
to  residuary  bequests,  they  cited  Bolger  v. 
Mackell,  5  Ves.  S09.  So,  they  said.  In  the 
construction  of  deeds  of  settlement,  the 
courts  always  strove  to  find  a  construction 
whereby  descendants  should  be  provided 
for;  Woodstock  v.  Duke  of  Dorset,  3  Bro.  C. 
C.  569;  Hope  v.  Ld.  aifden,  6  Ves.  499; 
Powisv.  Burdett,  9  Ves.  428  ;  King  v.  Hake, 
Id.  438 ;  Howgrave  v.  Cartier,  3  Ves.  A 
Beam.  79;  Perfect  v.  Ld.  Curxon,  5  Madd. 
Ch.  Rep.  442  ;  MaiUand  v.  Chalie,  6  Id.  244. 
II.  The  counsel  for  the  appellants  con- 
tended, that,  if  the  cv>nstruction  of  the  will 
under  which  the  appellees  claimed  was  cor- 
rect, yet,  as  their  rights  as  next  of  kin  and 
distributees  of  their  deceased  parents,  accrued 
in  1814  when  the  testator's  widow  died,  and 
the  possession  of  the  defendants  commenced 
in  1615,  and  this  suit  was  not  brought  till 
1825,  the  statute  of  limitations  was  a  bar  to 
it.  The  objection  supposed  that  the  appellees 
could,  as  next  of  kin  and  distributees,  main- 
tain this  bill  ;  for  if  they  could,  he  said,  it 
did  not  appear  that  they,  or  at  least  several 
of  them,  were  under  any  legal  disability 
which  would  avoid  the  operation  of  the  stat- 
ute as  a  bar  to  their  claim  and  suit. 
68  The   counsel   for  the   appellees   an- 

swered, that  Peter  Manson,  the  intes- 
tate of  the  defendant  Sheild,  was  himself 
the  representative  of  Richard  Manson  and 
James  Moss,  so  that  the  statute  could,  not  be 
a  bar  to  the  claim  of  their  distributees ;  and 
that  the  other  parties  were  all  under  disabil- 
f  coverture  or  of  infancy  at  the  time 
itle  accrued,  which  prevented  the  bar 
of  the  statute  as  to  them.  Besides,  they  said, 
the  statute  of  limitations  could  not  have  been 
it  brought  by  the  administrators 
of  the  decedent*  whose  next  of  kin  and  dis- 
tributees had  filed  this  bill,  because  the  stat- 
could  not  have  begun  to  run  against  the 
estate  of  those  decedents,  till  there  were 
administrators  to  repretent  them  ;  which  was 
the  case  till  after  the  commencement  of 
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this  snit,  except  as  to  two  of  them,  of  whom 
Peter  MaDsoa  himself,  whose  unjust  pOBses- 
lion  iscoioplaincdof,  ws*  the  administrator. 
Murray  v.  East  India  Companj.  5  Bam.  & 
Aid.  204,7  Eng.  C.  h.  Rep.  66;  Clark 
Hardiman,  2  I^tg-h  347.  And  as  the  stati 
would  have  been  no  bar  to  the  suit  of  the 
administrators,  so  it  was  no  bar  to  the  snit 
of  distributees,  who  claimed  through  the 
adm  in  ist  ratoTB. 

ni.  The  appellants'  counsel  objected,  that 
the  next  of  kin  and  distributees  of  the 
deceased  leg-atees  could  not  maintain  this  bill 
to  recover  personal  property  belongring  to  the 
estates  of  tbose  decedents  :  that  adrainistra- 
tiouB  should  have  been  taken  of  the  estates 
of  the  decedents,  and  the  claim  should  have 
been  prosecuted  by  tbe  administrators. 
The  answer  was,  that  the  next  of  kii 
distribntecB  could  maintain  the  bill,  though 
thej  could  not  have  a  decree  for  distribution 
among'  them,  without  making  the  personal 
representatives  of  the  decedents  parti 
here,  the  personal  representatives  n 
veDted  before  the  court  as  parties  defend- 
ants. Frazier  v.  Frazier'a  ez'oia,  2  Leigh 
642  ;  Samuel  v.  Marshall,  3  Leigh  567. 
»  "PARKER,  J.    The  main  question 

in  this  cause  arises  on  the  bequest  in 
the  will  of  the  testator  Robert  Manson,  that 
at  the  death  of  his  wife,  the  whole  of  his  per- 
sonal estate  (which  be  had  bequeathed  to  his 
wife  for  life)  should  be  equally  divided 
amoDg  his  surviving  children  thereafter 
named,  Ac.  And  the  question  is.  whether 
tbe  words  surviving  children  shall  be  taken 
to  refer  to  the  period  of  the  teatator'a  death, 
or  to  that  of  the  death  of  his  widow  the 
tenant  for  life  ?  If  to  the  former,  the 
est  vested  in  all  the  testator's  children  living 
at  his  death,  and  passed  to  their  representa- 
tives ;  the  time  of  distribution  among  them 
being  alone  postponed  ;  if  to  the  latter,  then 
Elizabeth  and  Peter  Manson,  who  alone 
survived  the  tenant  for  life,  were  entitled  ._ 
the  whole  property  ;  and  the  decree  must  be 
reversed. 

After  an  attentive  examination  of  all  the 
anthorities  cited  at  the  bar  (which  include,  I 
believe,  all  that  have  any  material  bearing 
on  the  subject)  I  am  of  opinion,  that  al- 
though tbe  children  of  the  testator  were  not 
to  take  in  possession  until  the  death  or  sec- 
ond marriage  of  the  widow,  they  took  an 
interest  at  the  period  of  the  testator's  death; 
that  wherever  the  words  survivors  and  aur- 
Tiving  are  used  in  a  will,  especially  by  an 
nnleamed  man  inopa  consilii  (aa  this  testa- 
tor evidently  was),  without  manifesting  any 
apecial  intent  to  the  contrary,  the  safest  and 
soundest  construction,  that  moat  consonant 
to  the  intention  of  the  testator  and  best  aup- 
ported  by  tbe  authorities,  is  to  refer  them  to 
the  death  of  the  testator,  and  not  to  give  the 
whole  estate  to  such  legatee  as  happens  to 
anrvive  the  tenant  for  life,  or,  if  none  sur- 
vives, to  declare  a  total  intestacy.  The  only 
authority  directly  oppoaed  to  this  conatruc- 
tion  is  the  case  of  Cripps  v.  Wolcott,  decided 
by  sir  John  Leach  in  1819 —where  the  vice- 
chancellor  laid  down  aa  the  general  rule, 
that  words  of  survivorship  are  to  be  referred 
to  tbe  ]>eriod  of  division  and  enjoyment,  if 


there  be  no  apecial  intent  to  the  contrary ; 
and    that    if   a    previous   life   estate 

90  *is  given,  the  period  of  division  being 
the  death  of  the  tenant  for  life,  the 

survivors  at  such  death  will  take  the  whole 
legacy — which,  he  said,  waa  the  principle  of 
Ruaaell  v.  Long,  Daniell  v.  Daniell,  and 
Jeuour  v.  Jenour.  But  I  think  it  will  be 
found,  that  those  casea  do  not  sustain  tbe 
proposition  ;  while  the  cases  of  Wilson  v. 
Bayly,  Roebuck  v.  Dean,  Perry  v.  Wooda, 
Maberly  v.  Strode,  Brown  v.  Bigg,  Doe  d. 
Long  V.  Prigg,  are  manifestly  in  opposition 
to  it.  The  last  case  I  consider  as  directly  in 
point,  or  rather  as  going  beyond  the  case  at 
bar,  because  the  remainder  there  was  to  a 
class,  and  here  it  is  to  children  named. 

In  the  case  of  Russell  v.  Long,  the  three 
sisters  among  whom  and  "  the  survivor  or 
aurvivors  of  them  "  the  legacy  waa  to  be 
divided  after  the  death  of  the  tenant  for  life, 
all  outlived  their  mother  the  tenant  for  life, 
as  well  as  the  testator ;  and  the  bill  waa 
brought  by  the  executors  of  Christiana,  one 
of  the  surviving  siaterB  ;  the  only  question 
being,  whether  the  sisters  were  tenants  in 
common  or  joint  tenants.  The  chancellor, 
on  the  authority  of  Stringer  v.  Phillips, 
decided  that  upon  the  death  of  Christiana, 
her  third  part  passed  by  her  will.  So  far, 
the  case  ia  opposed  to  the  principal  stated  by 
sir  John  Leach.  But  lord  Alvanley  added 
this  observation — "  If  all  the  sisters  had  not 
survived  their  mother,  possibly  I  might  have 
adopted  the  construction,  that  the  aurvivor- 
ship  related  to  the  death  of  the  mother,  and 
not  of  the  testator;  for  !  think  that  con- 
atruction  is  not  to  be  adopted,  if  any  other 
can  be."  It  will  be  found  that  this  loose 
dictum  of  lord  Alvanley  not  only  misled  sir 
John  Leach,  but  betrayed  sir  William  Grant 
in  the  caae  of  Brown  v.  Bigg,  into  the  obaer- 
vation  (whilst  the  argument  was  going  on) 
that  the  general  leaning  of  the  court  was 
against  construing  the  words  of  survivorahip 
to  relate  to  the  death  of  the  testator,  if  any 
other  period  could  be  fixed  upon.  In  the 
case  of  Shergold  v.  Boone,  13  Ves.  375,  he 
retracted  that  remark  ;  and  stated,  that 

91  'in  regard  "  to  the  effect  of  a  general 
clause  of  survivorship,  he  had  found 

the  result  of  the  authorities  contrary  to  what 
had  fallen  from  the  court  during  the  argu- 
ment of  Brown  v.  Bigg,  founded  upon  what 
lord  Alvanley  had  said  in  one  of  the  cases; 
and  that,  in  a  great  majority  of  them,  the 
ivorship  had  been  referred  to  the  period 
of  the  testator'a  death." 

In  Daniell  v.  Daniell,  there  waa  a  clear, 
special  intent  to  refer  the  survivorship  to  the 
period  of  the  death  of  the  tenant  for  life,  not 
only  by  the  effect  of  the  worda  "to  be  paid 
equally  between  the  two  sons  James  and 
Francis,  or  the  whole  to  the  survivor  of 
them,"  but  more  conclusively  by  the  mode  in 
which  the  testator  disposed  of  the  other  sum 
of  ;^1000.  to  the  same  persons,  in  which  the 
period  of  diviaion  was,  beyond  all  doubt,  the 
period  at  which  he  intended  it  to  veat ;  a 
circumstance  relied  on  strongly  by  sir  W. 
Grant,  aa  confirming  his  construction  of  the 
clauae  on  which  the  question  arose. 

The  oase  of  Jenonr  v.  Jenotir  w 
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considerable  doubt  and  difficulty,  and  in  the 
course  of  it  lord  Eldon  intimates  an  opinion, 
but  does  not  decide,  aa  to  the  effect  of  two 
clauses  in  the  will;  one  giving-  ^^200.  per 
annum,  after  a  previous  e&tate  for  life, 
equally  to  be  divided  betneen  the  testator's 
nepbena  and  nieces,  and  the  survivors  of 
them  ;  and  the  other  giving /200.  per  annum, 
after  a  previous  estate  for  life,  to  be  equally 
divided  betvreen  his  two  nephews,  and  "to  go 
to  the  survivor  of  them."  But  no  such  ques- 
tion was  before  the  court ;  and,  in  point  of 
fact,  all  the  nephews  and  nieces  survived  the 
tenants  for  life.  The  question  argued  and 
determined  arose  out  of  a  clause  in  the  will 
giving  ;C92,  long  annuities,  to  be  equally 
divided  between  his  two  nephews,  and  to  go 
to  the  survivor  of  them,  after  the  death  of  the 
testator's  brother  and  sister ;  and  really 
turned  upon  the  point  whether  thej  were  to 
take  as  joint   tenants,  with  benefit  of 

92  survivorship  between  themselves,  "or 
as   tenants  in   common.     Lord   BIdon 

determined,  that  the  plaintiff  should  take  the 
moiety  of  the  ^^92.  per  annum  atMolutely, 
as  tenant  in  common.  The  case  seems,  there- 
fore, to  belong  to  the  same  class  to  which 
Stringer  v.  Phillips  and  Russell  v.  Long 
may  t>e  referred  ;  and  thus,  like  the  two  for- 
mer, it  affords  no  support  to  the  principle  it 
waa  cited  to  sustain. 

I  have  looked  into  the  other  cases  cited  by 
the  appellants'  counsel,  to  shew  that  a  gen- 
eral clause  of  survivorship  after  a  previous 
estate,  is  to  be  referred  to  the  period  of  divi- 
sion, unless  a  special  intent  to  the  contrary 
appears — Brograve  v.  Winder,  Hoghton  v, 
Whitgreave,  Newton  v.  Ayscough,  and 
Browne  v.  Ld.  Kcnyon.  In  the  three  first 
cases,  the  intention  was  very  clear  to  refer 
the  survivorship  to  the  death  of  the  tenant 
for  life.  The  estate,  at  that  time,  was  to  l>e 
sold  by  trustees  and  divided.  That  naturally 
pointed  to  the  period  of  sale,  as  the  period  to 
ascertain  who  were  the  persona  to  take.  In 
two  of  the  cases,  it  was  real  estate  to  be  con- 
verted into  money  by  trustees,  who  were  not 
themselves  to  take  until  after  the  death  of 
tenant  for  life  ;  so  that  (as  the  master  of  the 
rolls  observed  in  one  of  them)  the  subject 
matter  did  not,  until  the  death  of  the  tenant 
for  life,  eiist  in  the  form  in  which  It  was 
given.  Newton  v.  Ayscoughisdistlnguiahed 
by  sir  W.  Grant  from  Perry  v.  Woods,  and 
likened  to  the  cases  of  Brograve  v.  Winder 
and  Hoghton  v.  Whitgreave  ;  in  the  former 
of  which  lord  Loughborough  admitted  it  to 
be  generally  true  that  the  words  "survivors 
or  survivor,"  or  "  surviving,"  after  a 
previous  estate,  would  not  prevent  the 
vesting  of  the  estate  at  the  death  of  the 
testator.  The  remaining  case  of  Browne 
V.  Ld.  Kenyon  turned  on  a  bequest,  after 
a  life  estate,  to  the  testator's  two  broth- 
ers in  equal  shares,  "  or  the  whole  to  the 
survivor."  Sir  John  Leach  was  of  opin- 
ion that  it  was  the  meaning  of  the  testator, 
that  if  one  only  survived  the  tenant  for  life, 
he  should  take  the  whole ;  that  it  was  a 
vested    gift    to    the  two    as    tenants 

93  "in  common,  subject  to  be  divested  if 
one     alone     survived ;    but     aa    both 

brothers  died  in  the  lifetime  of  the  tenant 


for  life,  the  estate  never  was  divested,  and 
the  money  was  divisible  between  the  repre- 
sentatives of  the  two  brothers.  In  this  case, 
it  is  manifeal,  there  was  a  special  intent  that 
the  survivor  should  take  the  whole  ;  and  the 
opinion  of  the  vicechancetlor,  that  the  estate 
vested  in  both,  shews  that  it  does  not  inter- 
fere with  the  rule  I  have  indicated  as  the 
true  one,  in  the  first  part  of  this  opinion. 

That  rule  Is  sustained  by  the  cases  I  men* 
tioned  before,  and  several  others  unnecessary 
to  be  cited.  Brown  v.  Bigg,  (divested  of 
the  hasty  observation  of  sir  W.  Grant,  which 
he  afterwards  retracted  in  Shergold  v.  Boonel 
is  in  point;  and  so  isLonqf  v.  Prigg,  decided 
in  the  year  1828.  Sir  John  Leach  said  that 
Roebuck  V.  Dean  and  Perry  v.  Woods  did  not 
square  with  the  other  authorities ;  but  the 
first  is  cited  and  approved  in  Halifax  v.  Wil- 
son, the  latter  in  Newton  v.  Ayscough,  and 
both  by  Bayley,  J.,  in  delivering  the  judg- 
ment of  the  court  in  Long  v.  Prigg.  After 
this,  I  cannot  doubt  the  soundness  of  the 
observation  made  by  lord  Loughtwrough  in 
Brograve  v.  Winder — that  it  is  generally  true 
the  word  survivors  will  not  prevent  the  vest- 
ing of  the  estate  at  the  death  of  the  testator  ; 
or,  as  lord  Alvanley  expressed  it  in  Maberly 
V.  Strode,  "  the  blind  words  '  with  benefit  of 
survivorship'  Ac.  mean  the  survivors  at  the 
death  of  the  testator." 

But  if  the  general  rule  were  as  sir  John 
Leach  states  it  lo  be,  I  should  still  be  of  opio- 
ion,  that  the  wordsof  this  will  shew  a  special 
intent  that  the  interest  should  vest  in  the 
children  surviving  at  the  testator's  death, 
and  the  child  his  wife  might  have.  For,  1st, 
the  profits  are  given  for  the  comfort  and  sup- 
port of  his  wife  and  children  thereafter 
named,  during  the  wife's  life  ;  which  is  indi- 
cative of  his  intention   to  vest  the  estate  in 

the  children  to  be  supported.  2ndly,  If 
94        the  wife   married  'again,  she   was   to 

take  but  one  third  of  the  estate,  and 
unless  the  whole  vested  in  interest  in  the  chil- 
dren, there  would  be  a  partial  intestacy  as  to 
the  two-thirds  ;  which  ought  not  to  be  pre- 
sumed ;  it  being  clearly  the  intention  of  the 
testator  to  dispose  of  his  whole  estate.  3rdly, 
The  bequest  is  to  children  specially  named  ; 
and  I  cannot  believe  the  testator  meant  to 
make  a  tontine  among  them,  and  if  all  but 
one  died  before  the  mother,  for  that  one  to 
take  all,  in  exclusion  of  grandchildren  or 
their  descendants.  This  would,  I  t>elieve,  in 
ninety-ninecasesoutof  a  hundred,  defeat  the 
intention.  4thly,  The  estate  Is  to  t>eeqnally 
divided  amongst  children  named,  as  individ- 
uals, not  aa  a  claaa  :  equality  between  them 
is  the  obvious  intent ;  and  this  equality  would 
be  defeated  by  allowing  a  survivor  to  take 
the  whole.  Sthly,  If  none  survived  the  ten- 
ant  for  life,  a  total  intestacy  is  the  conse- 
quence, wliicb  this  testator  manifestly  did 
not  intend.  And,  lastly,  the  provision  that 
if  his  wife  was  then  with  child,  that  child  was 
to  have  an  equal  part  of  his  personal  estate 
with  the  rest  of  his  above  mentioned  chil- 
dren, shews  that  the  testator  meant  that  each 
of  his  children  named  should  have  an  equal 
part  in  any  event.  He  does  not  make  the  in- 
terest of  the  child  to  be  t>om,  dependant  upon 
tais  surviving  the  mother,  although  his  pos- 
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■esaion  is  uecesBaril;  postponed;  and,  there- 
fore, it  ought  not  to  be  presumed,  that  he 
intcndcdto  make  the  iatcrest  of  hia  other  chil- 
dren dependant  on  that  event.  If,  therefore, 
the  period  to  vrhicb  survivorship  relates  is  to 
be  ascertained,  "  not  by  any  technical  words, 
bot  by  the  apparent  intention  of  the  testator, 
collected  either  from  the  particular  disposi- 
tion, or  from  the  (reneralconteit  of  the  will," 
(WVes.  536,)  I  feel  nodoubt  upon  this  will, 
that  the  testator  meant  all  his  children  to 
take  a  veated  interest  at  bis  death  ;  and,  con- 
seqaeotly,  that  the  decree  in  this  particular 
ia  riffht. 

Dpou  the  other  points  ar^ed  at  the  bar,  I 
•ball  touch  very  briefly,  there  being-  nodiffer- 
ence  of  opinion  among  the  members  of  the 

court  in  regard  to  them. 
95  *As  to  the  leaj^h  of  posaessioQ,  and 

the  statute  of  limitations,  it  was  not 
contended  that  they  wonld  have,  protected  the 
defendants  in  the  court  below,  against  the 
claims  of  the  legal  repiVsentatives  of  the  de- 
ceased legatees,  if  a  suit  for  the  property  had 
been  bronght  in  their  names.  But  it  was 
argued,  that  they  protect  the  defendants 
against  the  equitable  right  of  the  next  of  kin 
or  distributees  of  those  decedents  to  sue  ;  an 
equitable  right  being  t>arred  by  the  same 
length  of  time  that  would  bar  a  legal  right. 
No  authority  was  cited  to  shew  that  a  person 
under  the  disability  of  infancy  or  coverture, 
who  might,  at  the  commencement  of  such 
disability',  have  sued  by  prochein  amy,  may 
not  sue  during  its  existence,  in  the  same 
manner,  although  more  than  five  years  have 
elapsed.  The  action  belongs  to  the  infant  or 
feme  covert,  not  to  the  next  friend  ;  his  or 
her  rights  are  saved,  till  the  disability  ceases. 
Here,  the  plaintiffs  having  been  under  the 
disability  of  infancy  or  coverture,  their  case 
was  not  within  the  statute ;  nor  will  etfuity 
carry  the  statute  beyond  the  law.  Moreover, 
at  the  time  when  Hansford  and  Peter  Manson 
took  possession  of  and  divided  the  estate  of 
the  testator  Robert  Manson.  there  was  no 
representative  of  that  estate  in  being  ;  they 
ought  to  t>e  considered  as  executors  in  their 
own  wrong,  liable,  like  all  other  executors,  to 
legatees  and  distributees. 

The  last  point  is,  I  think,  settled  by  the 
cases  of  Frazier  v.  Frazier,  and  Samuel  v. 
Marshall,  cited  at  the  bar,  and  by  another 
case,  Moring- v.  Lucas,  4  Call  577,  all  of  which 
proceed  upon  the  assumption,  that  legatees 
or  distributees  may  sue  in  equity,  but  they 
are  bound  to  bring  the  executor  or  adminis- 
trator t>efore  the  court,  in  order  to  a  decree 
for  distribution.  It  would  t)e  productive  of 
much  inconvenience  and  injustice,  if  they 
could  not  avail  themselves  of  their  equitable 
rights  to  injoin  a  sale  (as  in  the  present  case) 
or  to  prevent  other  irreparable  mischief, 
before  an  administration  of  the  estate 
96  'could  t>e  obtained,  or  where  an  execu- 
tor or  administrator  should  be  indis- 
posed to  interfere. 

I  think  the  decree  should  t>e  affirmed. 

BROCKENBROUGH,  CABELL  and 
BROOKE.,  J.,  concurred. 

TUCKER,  P.,  dissented  on  the  first  ques- 
tion.    He     said— 'Robert     Manson,      by    hia 


will  dated  in  1735,  devised  his  estate  for 
the  support  of  his  wife  and  children  dur- 
ing her  widowhood,  but  in  case  she  married, 
then  she  was  to  have  only  a  third  part 
during  life :  he  then  proceeds,  "  and  fur- 
ther my  desire  Is,  that  she  continue  on 
the  plantation  I  now  live  on,  and  at  her 
death  for  the  whole  of  my  personal  estate 
to  be  equally  divided  among  my  surviv- 
ing children  hereafter  named,  viz.  Anna  '* 
&C.  All  the  children  named  (besides  three 
others  born  after  the  dale  of  the  will)  sur- 
vived the  testator,  but  Elizabeth  and  Peter 
alone  survived  the  widow.  And  the  question 
is,  whether  they  are  exclusively  entitled  to 
the  personalty  ?    I  am  of  opinion   that  they 

If  it  appeared  in  this  case,  that  the  testator 
had  lost  a  child  or  children  before  the  date  of 
his  wilt,  the  natural  construction  of  the  word 
surviving  would  be  to  refer  it  to  that  event. 
But  there  is  no  proof  of  such  fact,  and  the 
contrary  inference  may  be  drawn  from  the 
testimony.  It  has  accordingly  been  con- 
tended, that  the  word  surviving  must  refer 
either  to  his  own  death  or  to  the  death  of  his 

In  deciding  upon  this  alternative,  we  must 
bear  in  mind  that  the  law  has  given  to  the 
testator  the  absolute  disposition  of  his  prop- 
erty, and  that  his  will  in  relation  to  it  is  the 
law  which  must  govern  it,  provided  the  pro- 
visions of  it  are  not  in  violation  of  the  laws 
of  the  land.  The  only  legitimate  object  of 
inquiry,  therefore,  is,  what  was  the  intention 
of  the  testator  7  and  that  intention  is  better 
discerned  by  looking  to  his  language  and  the 
provisions  of  the  instrument,  than 
97  by  a  resort  to  adjudicated  'cases 
upon  other  wills,  or  to  rules  of  con- 
struction often  arbitrary,  and  very  often 
irreconcilable  with  the  true  meaning  of  any 
other  will  than  that  upon  which  »hey 
have  been  founded.  Let  us  then  endeav- 
our, in  this  case,  to  get  at  the  testator's 
intention  from  his  very  words.  His  desire  is, 
that  "at  the  death  of  his  wife  his  whole  per- 
sonal estate  be  equally  divided  among  hia 
surviving  children  hereafter  named,  viz. 
Anna"  &c.  Surviving  whom  or  what?  The 
word  surviving  is  a  relative  term.  It  means, 
ex  vi  termini,  a  person  who  outlives  another 
person,  or  who  outlives  some  certain  event. 
To  what.  then,  does  this  relative  term  relate? 
what  is  its  antecedent?  We  have  seen,  that 
it  does  not  refer  to  the  previous  death  of  other 
children.  Neither  does  it  referto  the  testator 
himself  :  his  death  had  not  been  spoken  of  ; 
no  reference  had  been  made  to  it,  nor  is  it  nat- 
ural, or  cnatomary,  or  necessary,  that  the  tes- 
tator should  provide  that  his  legatees  must 
survive  himself.  At  the  date  of  this  will,  the 
law  provided  that ;  for,  at  that  time,  all  leg' 
aciea  lapsed  if  the  legatee  died  in  the  testa- 
tor's lifetime.  To  what,  then,  does  this  word 
relate?  It  relates  to  hia  wife,  of  whom  he 
was  then  speaking,  and  to  the  event  of  her 
death,  which  he  had  then  just  mentioned. 
Surviving  whom?  Surviving  her.  Surviv- 
ing what?  Surviving  her  death.  Herself, 
or  her  death,  are  the  immediate  objects  to 
which  this  relative  expression  refers.  Noth- 
ing can  ix  more  plain ;  and  notbif  f 
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the  meaning,  but  an  attempt  to  elucidate  it  by 
a.  multiplicity  of  caaes.  Of  these  case*  1  shall 
say  but  little.  If  a  rule  !■  to  be  laid  doTrn.  I 
conceive  that  which  is  stated  by  sir  John 
Leach,  somewhat  modified,  to  be  the  proper 
one  ;  that  if  there  be  a  previous  limitation  of 
the  property  to  another,  with  a  limitation 
over  to  the  survivor  or  survivors  of  a  cUss 
or  of  certain  individuals,  the  survivorship 
must  be  referred  to  the  period  of  division,  if 
there  be  no  intent  to  the  contrary  discover- 
able in  the  wUl.     On  the  other  hand,  it 

98  is  contended,  that  by  the  *later  deci- 
sions the  testator's  death  is  the  period, 

nniess  an  intent  to  the  contrary  is  to  be  de- 
duced from  the  will.  Thus,  both  rules  are 
foutid  to  refer  themselves,  at  last,  to  the  mat- 
ter of  intention  ;  and,  of  course,  they  in  fact 
offered  no  certain  rule  whatever  for 
rection.  We  must,  at  last,  look  to  the  will 
itself,  and  interpret,  as  we  best  may,  that 
governing'  principle  which  is  to  be  our  g-uide. 

Some  objections  which  have  been  sug- 
g'ested  to  my  construction  of  this  will, 
require  notice.  It  is  said,  that  by  this  con- 
fltruction  the  children  of  those  who  are  dead 
are  not  provided  for,  and  that  it  cannot  be 
supposed  the  testator  intended  to  disinherit 
them.  To  this  it  was  well  replied,  that  if 
the  survivorship  be  referred  even  to  the  death 
of  the  testator,  Ihe  same  difBculty  would  have 
occurred,  in  case  of  the  death  of  a  child  in 
bis  lifetime,  leaving  children.  We  must  take 
it,  therefore,  that  he  had  no  desig'n  to  provide 
againit  such  contingency ;  and  as  the  objec- 
tion is  equally  applicable  to  either  hypothe- 
sis, it  can  have  no  influence  in  inducing  us 
to  adopt  the  one  rather  than  the  other. 

Again,  it  is  asked,  how  nould  it  have  been 
if  the  widow  had  married  7  would  not  the  es- 
tate have  been  at  once  distributable  among 
all  the  children  ?  I  think  not.  Even  in  that 
event,  I  incline  to  think  the  testator  Intended 
all  but  her  third  to  be  kept  together  for  the 
support  of  the  children  ;  for  there  can  be  no 
question  that  there  was  to  be  no  division  till 
her  death.  But  admit  it  were  otherwise,  It 
brings  us  only  to  this,  that  in  one  alternative 
(her  marrying)  the  estate  would  tie  divisible 
at  once,  and  would  comprehend  all  the  chil- 
dren then  alive  ;  and  in  the  other  alternative 
{her  remaining  a  widow]  the  division  would 
be  postponed  until  her  death,  because  she  was 
during  life  to  have  the  use  of  the  whole. 

It  may  be  said,   however,  that  here  the  di- 
vision  is  to  t>e   l>etween   persons    expressly 
named.     But,  according  to  my  construction, 
the   words  "  among   my  surviving   children 
hereafter  named,   viz.   Anna"   Sec.  are 

99  to    be  understood  'thus,  "among  the 
survivors   of    my   children     hereafter 

named,"  &c.  and  then  there  is  no  dit&culty. 
It  seems  to  have  been  thought  unnatural 
for  the  testator  to  exclude  the  families  of 
those  dying  in  his  wife's  life.  About  this, 
opinions  might  well  differ.  Admit  the  in- 
terests to  have  been  vested,  and  then  the 
husbands  of  the  daughters,  and  not  their 
children,  would  at  their  deaths  have  taken 
their  interests.  It  is  certain  that  every  tes- 
tator would  be  satisfied  with  such  a  result? 
Would  every  testator  have  been  willing,  that 
these  vested  interests  of  hlsdaughtera  should. 


upon  the  division  at  his  wife's  death,  have 
gone  into  the  hands  of  their  husbands,  rather 
than  to  his  surviving  children?  May  not 
this  testator  well  have  objected  to  giving 
vested  interests  to  his  daughters,  which, 
even  before  they  came  into  possession,  might 
have  been  made  chargeable  with  their  hus- 
bands' debts?  May  he  not  even  have  chosen 
to  postpone  the  vesting  in  interest  of  his 
sons'  portions,  to  prevent  the  sacrifice  of 
such  remote  and  unsaleable  interests  by  their 
imprudence?  These  things  seem  to  me  very 
possible ;  and  if  we  can  suppose  any  testator 
might  intend  such  provisions,  I  think  we 
must  say  this  testator  did  intend  then. 

I  am  therefore  of  opinion,  that  by  the 
will,  the  children  who  survived  the  widow 
were  alone  entitled;  and  I  should  think  it 
proper  to  dismiss  the  biU,  but  for  the  inter- 
est of  Kichard,  who  waa  born  after  the  date 
of  the  will,  and  pretermitted.  He  is  not 
comprehended  by  the  will ;  Armistead  v. 
Dangerfield,  3  Munf.  20.  And  he  is  there- 
fore entitled,  under  the  statute,  to  the 
same  portion  of  his  father's  estate  as  if 
he  had  died  intestate,  which  he  is  to  have  by 
way  of  charge  upon  the  other  legatees ;  Ibid. 
This  interest,  upon  his  death,  devolved  upon 
his  personal  representative  for  the  benefit  of 
his  next  of  kin,  many  of  whom  are  parties  in 
thlscause.  Richard  Manson's  administrator 
is  now  a  defendant.  Under  the  circum- 
stances of  this  case,  I  think  the  plain- 
100  tiffs  had  "ground  for  coming  into 
equity.  They  had  an  interest— possibly 
not  a  very  large  one— and  the  property  in 
which  tbey  were  interested  waa  about  to  be 
wasted  or  eloigned,  there  being  at  that  time. 
it  would  seem,  no  administrator  of  Richard. 
Their  equitable  interest  gave  them  a  right, 
under  tliese  circumstances,  to  the  aid  of  the 
court!  and  they  might  still  be  sustained  here, 
with  leave  to  shape  their  bill  anew  according 
'-  their  rights. 

As  to  the  statute  of  limitations,  it  could 
t,  I  think,  oppose  any  obstacle  to  their  sac- 
pa,  since  the  administration  on  Richard's 
estate  has  been  recent ;  and  the  statute 
could  not  begin  to  run  until  administration, 
as  it  did  not  run  against  Richard  himself,  be 
having  died  before  the  cause  of  action  ac- 
crued, I  doubt,  moreover,  whether  the  stat- 
ute would  run  between  the  afterlKirn  child 
and  those  whom  the  act  of  assembly  makes 
chargeable  to  him.     The  case  is  certainly  not 

Ithin  the  express  provisions  of   the   statute 

[limitations:  for  the  remedy  of  the  preter- 
mitted child  is  only  in  a  court  of  equity  ; 
and  that  court,  I  apprehend,  would  not  rigor- 
ously apply  the  statute  to  a  case  partaking 
strongly  of  the  character  of  a  trust,  so  as  to 
protect  the  children  who  have  got  possession 
of  the  whole  property,  against  the  just  claims 
of  their  own  brother  to  his  portion  of  the 
inheritance.     On   this   point,    however,  it   is 

it  necessary  to  give  any   explicit   opinion. 

Upon  the  whole,  I  am  of  opinion,  that  the 
decree  should  be  reversed,  and  the  cause 
remanded  to  be  proceeded  in  upon  the  princi- 
ples I  have  declared. 

Decree  affirmed. 
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December,  IS>7.  Mcbmond. 

[SS  Am.  Dec  SSM 

(Absent  Bbooek.  J.) 

Cwrtnct  to  Convey  Laod—Bnacli— Measure  ^  D«m- 
■■<■.*— Itt  covenajQtoD  aQ  execncury  contract  for 
•ale  aod  coDverance  of  land,  where  covenaotee 
hasbeeopat  !□  poBsesalon.  and  bas  never  beeo 
evicted,  aod  wbere  tbe  breacb  consists  fa  the  fail- 
ure of  coveaanlor  to  convey  and  In  h[a  not  harlnir 
the  leeal  title  Id  himself,  and  no  fraud  prove 
Impoied.  the  covenantee  la  not  entitled  to  i 
damages,  at  the  ntmoat,  [ban  cbe  purchase  m< 
be  has  actnallr  paid,  irltb  Interest  for  the  time  for 
wblcb  he  may  be  accountable  for  tbe  profits  t 


Thia  was  an  action  for  breach  of 
brought  in'  the  circuit  court  of  Augnatai  as 
earlj  as  October  1817.  by  John  Guthrie 
against  Rot>ert  Thompson  ;  and  both  parties 
having  died  pending-  the  suit,  it  was  revived 
in  the  name  of  Guthrie's  adminiatrator 
ag-ainat  Tbompsoa's  executor. 

The  declaration  set  forth  a  covenant  of 
Thompson  to  and  with  Guthrie,  dated  in 
September  1766,  wtaereb;  Thompson  cove- 
uanted  to  seU  Guthrie  a  parcel  of  land  within 
certain  tjonndaries  therein  described,  con- 
taining 50  acres,  more  or  less,  for  £X,  and 
to  make  bim  a  title  to  the  same,  upon  his 
paying  the  purchase  monej ;  and  then 
averred,  that  Gathrie  had  paid  part  of  the 
purchase  money,  and  had  tendered  the  bal- 
it  :  and  assig-ned  the  breach, 


CoBvay    Land— BreKh— Measure    •! 

t>i«UH.— In  Batcher  r,  Peterson.  tS  W.  Va.  461.  It  la 
said:  "It  is  tbe  settled  law  of  this  SUte  that,  wbere 
there  li  a  sale  of  laud  with  covenant  of  general 
wacrauty.  and  the  porcbaser  Is  evicted  by  a  third 
person  boldlus  a  paramount  title,  the  measure  of 
danages  towbtcb  thepnTchoser  Is  entUled,  wbere 
the  vendor  sold  In  gxrad  faltb  and  wlthoat  fraud.  Is 
tbe  parcbase  money  paid  for  the  land  with  Interest 
thereon  from  tbe  date  of  the  actnal  eviction, 
Tbrelkeld  v,FltEhach.  1  Leigh  4SI;  Stout  v.  Jackson, 
I  Band.  Oi:  Lowther  v.  The  Commonwealth,  1  H.  ti 
M.  XI2;  Thonrntimv.  OvthrU.  9  LHah  101.  The  same 
rule  obtains  when  tbe  eviction  Is  of  only  a  part 
of  ihe  land  sold.  In  sncb  case  the  measure  of 
damages  Is.  such  a  portion  of  tbe  purchase  money. 
as  tbe  relative  value  of  the  land  lost  bears  to  the 
price  of  tbe  whole  land.  Humpbreya  v,  HcClen- 
achan.  I  Hanf.  4n." 

TbongblUBeneral.  for  the  breacb  of  an  executory 
contract  to  convey  laud,  tbe  vendee  la  not  entitled 
to  more  damages  than  tbe  purchase  money  he  has 
acisally  paid,  aod  Interest  tbereou,  yet  tbls  rule 
will  not  be  applied  where  tbe  fraudalent  conduct  of 
Ibe  vendor  makes  It  nnreasonable  to  limit  tbe 
veudee  to  that  meaBure  of  damages.  If,  for  eiam- 
ple.  avendorwbo  baa  tbe  title  la  blmat  the  time  of 
sale,  shall,  after  bis  contract,  disable  himself  lo 
perform  It  by  conveying  the  land  to  another,  be  will 
be  held  liablefor  the  value  at  tbe  time  of  tbe  breacb : 
and  Interest  may  be  allowed  on  snch  value  from 
that  time.  Wilson  v.  Spencer,  II  Leigh  Ml.  ns,  37T, 
baslnglts  decision  upon  the  principles  laid  down  In 
Che  principal  case.  See  further,  monograpblc  note  on 
"CovenaDta"  appended  to  Todd 


that  Thompson  had  refused  to  convey  the 
land  to  Guthrie,  and  had  admitted  that  be 
had  no  title. 

Thompson  took  oyer  of  the  covenant,  and 
then  pleaded,  1,  that  be  had  performed  it : 
and  2,  that  Thompson  being  in  possession 
of  tbe  land  at  the  date  of  the  coTenant, 
delivered  possession  thereof  to  the  plaintiff 
John  Guthrie,  who  thenceforth  continued  to 
hold  the  possession  tilt  the  year  1817, 

102  when    he   transferred   his  interest  *in 
the  land,  and  in  the  covenant,  to  James 

Guthrie,  for  whose  benefit  this  action  was 
brought  and  prosecuted ;  and  that  one  Huff' 
mire  having  set  up  a  claim  to  the  land,  James 
Guthrie,  with  intent  to  defraud  Thompson, 
purchased  and  procured  a  conveyance  from 
Huffmire  of  hia  adversary  claim  ;  and  after- 
wards conveyed  the  land  to  one  Clarke,  by 
deed  of  trust,  to  secure  certain  debts ;  under 
which  deed  of  trust  the  land  had  been  sold  by 
tbe  trustee  to  another  John  Guthrie,  who  now 
held  it  under  that  sale;  and  so,  James 
Guthrie,  for  whose  benefit  this  suit  was 
brought  and  prosecuted,  bad  disabled  him- 
self from  restoring  the  land  to  Thompson, 
and  had.  by  a  fraudulent  combination,  pre- 
vented Thompson  from  rerraining  possession) 
as  he  was  entitled  to  do,  upon  the  election  of 
the  plaintiff  to  claim  damages  for  breach  of 
the  covenant,  instead  of  the  land. 

Issues  were  made  up  on  both  pleas.  But 
upon  the  trial,  the  jury  found  a  verdict  for 
the  plaintiff  upon  the  isaue  joined  on  the  first 
plea  (that  of  performance)  only,  without 
noticing  the  issue  on  tbe  second  plea  :  they 
assessed  the  plaintiff's  damages  to  650  dol- 
lars. The  defendant  moved  for  a  new  trial  j 
which  motion  the  court  overruled ;  and  then 
gave  the  plaintiff  a  judgment  for  the  dam- 
ages assessed  by  the  verdict. 

The  court,  at  the  instance  of  tfaedefendant, 
certified  the  facts  proved  at  the  trial  ;  which 
were,  in  substance,  as  follows — 1.  The  cove- 
nant was  produced  ;  it  was  set  out  In  hiec 
verba  in  the  record,  and  corresponded  with 
the  statement  of  it  in  the  declaration. 
2.  It  was  proved,  that  John  Guthrie,  the  plain- 
tiff, in  the  year  1797,  being  then  in  possession 
of  the  lanll  under  bis  purchase  thereof  from 
Thompson,  offered  to  sell  the  same  to  John 
Guthrie  junior,  who,  in  consequence  of  that 
proposal,  mentioned  the  subject  to  Thomp- 
son ;  upon  which  Thompson  told  him  to  have 
nothing  to  do  with  it,  if  he  wished  to  avoid 
difficulty ;  that  he  Thompson  would  not 
make  a  title.    3.  That    in   September 

103  1817,  James  Guthrie,  son  *of  the 
plaintiff  John  Guthrie,  made  a  ten- 
der to  Thompson  of  178  dollars  50  cents, 
t>eing  the  full  balance  with  interest  then 
due  to  him  on  account  of  the  purchase 
money  of  the  land,  which  Thompson  refused 
to  receive,  and  he  also  refused  to  make  a 
title  to  tbe  land  ;  whereupon  an  arbitration 
of  the  difference  was  agreed  upon,  but 
Thompson  afterwards  declined  lo  proceed  in 
the  arbitration.  4.  That  in  1805,  a  suit  was 
brought  bv  Peter  Beverley  against  the  plain- 
tiff John  Guthrie,  for  the  land,  in  which 
Beverley  was  cast,  but  on  a  point  not  affecting 
the  merits  ;  and  in  1817,  another  suit  was 
brought  by  Beverley's  heirs  afninst  him  for 
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the  land,  and  this  suit  was  still  pending. 
5.  That  the  quantitj  of  land  included  within 
the  boundaries  described  in  ThompHon's 
covenant  for  the  sale  and  conveyance  of  land 
to  the  plaintiff,  was,  in  fact,  about  90  acres, 
instead  of  50  acres  as  mentioned  in  the  cove- 
nant. 6.  That  in  1317,  when  the  balance  of 
the  purchase  money  was  tendered  to  Thomp- 
son, the  land  was  worth  from  15  to  20  dol- 
lars the  acre.  7.  That  the  plaintiff  John 
Guthrie  had  cleared  about  50  acres  of  the 
land,  and  made  some  valuable  permanent 
Improvements  on  it.  3.  That  he  had  held 
the  land  from  the  date  of  the  covenant  till 
he  transferred  the  same  to  James  Guthrie, 
for  whose  benefit  this  suit  was  brought ;  and 
that  James  Guthrie  and  those  clalmin);  under 
h!ro,  had  ever  since,  and  still,  held  it ;  nor 
had  there  been  anj  other  disturbance  of  the 
possession,  but  the  suits  of  Beverley  above 
mentioned,  and  the  claim  of  lluffmire  men- 
tioned in  the  second  plea.  9.  It  was  ad- 
mitted, that  the  legal  title  of  the  land  which 
Thompson  covenanted  to  sell  to  Guthrie, 
was  still  in  Peter  Beverley.  In  addition  to 
the  facts  above  stated,  the  court  certified 
sundry  documents  and  proofs  adduced  for 
the  defehdant  at  the  trial,  for  the  purpose  of 
sustaining  the  defence  set  up  in  his  second 
plea  ;  and  the  facts  alleged  in  that  plea 
seemed  fully  made  ont ;  but  there  is  no  oc- 
casion for  any  further  notice  of  this 
104  'part  of  the  case  here,  since  It  did  not 
at  all  affect  the  point  on  which  this 
court  decided  the  cause. 

Thompson's  executor  applied  by  petition 
to  this  court  for  a  supers^eas  to  the  judg- 
ment ;  which  was  allowed. 

In  the  argument  of  the  cause  here,  by 
Stanard  for  the  plaintiff  in  error,  and  John- 
son for  the  defendant,  many  points  were 
debated  ;  but  the  opinion  and  judgment  of 
this  court  determined  only  one  of  the  ques- 
tions argued  at  the  bar. 

Stanard  insisted,  that  the  defendant  was 
certainly  entitled  to  the  new  trial  he  asked, 
on  the  ground  that  the  damages  assessed  by 
the  verdict  exceeded  any  just  measure  prop- 
erly .applicable  to  the  case,  and  were,  in 
truth,  enormous  and  vindictive.  Under  the 
circumstances  of  the  case,  he  thought,  the 
plaintiff,  if  entitled  to  a  verdict  at  all,  ought 
to  have  had  only  nominal  damages.  But 
supposing  him  entitled  to  more,  the  utmost 
he  could  justly  recover  nas  the  purchase 
money  he  had  actually  paid,  with  interest 
thereon  from  the  date  from  which  the  plain- 
tiff could  be  held  responsible  to  the  owner  of 
the  title  for  rents  and  promts.  For  that 
would  undoubtedly  have  been  the  proper 
measure  of  damages,  if  this  had  been  an 
action  on  a  covenant  of  warranty,  or  any 
other  covenant  for  assurance  of  title,  in  a 
deed  executed  for  the  conveyance  of  the  land, 
and  the  breach  alleged  and  proved  had  been 
an  actual  eviction  of  the  purchaser  ;  much 
more  was  it  the  proper  measure  of  damages 
in  this  action  on  an  executory  contract  for 
the  sale  of  land  and  conveyance  of  title. 
Stout  V.  Jackson,  2  Rand.  132,  Threlkeid's 
adm'rv.  Pitzhugti's  ex'x,  2  Leigh  451.  Mills 
V.  Bell  ex'or,  3  Call  320.  326.  Flureau  v. 
ThorohUl,  2  W.  Blacks.  "" 
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only  a  part  of  the  purchase  money  had  been 
paid  by  the  purchaser,  and  where  he  and 
those  claiming  under  him  had  held  and 
enjoyed  the  possession  for  more  than  thirty 
years  before   the  action   was  brought, 

105  *and  still  continued  in  possession,  witti 
little  danger  too  of  ever  being  deprived 

of  it,  the  damages  given  by  the  verdict  (as  he 
shewed)  far  exceieded  the  amount  of  the 
whole  purchase  money  with  interest. 

Johnson  contended,  on  the  other  hand, 
that,  in  an  action  for  the  breach  of  an  execu- 
tory contract  for  the  sale  and  conveyance  of 
land,  the  proper  measure  of  damages  was 
the  actual  loss  which  the  covenantee  sus- 
tained by  the  breach,   to   be   estimated,    of 

"    with  reference  to   the   value   of   the 

the  time  of  the  breach.  And  if  that 
t,  it  nowise  appeared,  that  the  dam- 
pen by  the  verdict  in  this  case  were 
-e.  He  put  the  case  of  a  covenant  to 
sell  and  convey  land  for  a  consideration  to 
be  afterwards  paid ;  the  covenantee  making 
a  tender  of  the  purchase  money  at  the  time 
appointed  for  the  payment  of  it,  and  the 
covenantor  refusing  to  receive  it,  and  to  go 
on  with  the  contract :  in  such  case,  if  the 
purchase  money  paid,  with  interest,  was  the 
measure  of  damages,  the  purchaser  would  be 
entitled  to  no  damages  at  all ;  and  the  vendor 
(for  any  remedy  which  the  law  afforded 
the  person  he  had  wronged)  might  violate  his 
contract  at  pleasure.  In  actions  upon  cove- 
nants of  warranty,  and  the  like,  contained 
in  deeds  of  conveyance  of  land  executed,  the 
measure  of  damages  had  been  settled  upon 
technical  reasons,  which  were  not  more 
applicable  to  executory  contracts  for  the  sale 
of  land,  than  to  executory  contracts  for  the 
sale  and  delivery  of  personal  estate  ;  and  he 
insisted,  that  there  was  no  good  reason  for  a 
distinction,  in  this  respect,  between  contracts 
for  real  and  contracts  for  personal  estate. 

PARKER,  J.  I  am  of  opinion,  that  the 
circuit  court  ought  to  have  granted  a  new 
trial  in  this  case,  on  the  ground,  if  upon  no 
other,  that  the  damages  were  excessive 
and  vindictive.  [Here,  the  judge  recapitu- 
lated the  leading  facts  of  the  case.]  Al- 
though Thompson   had  not   the   legal 

106  •title,  there  is  no  evidence  to  shew  that 
he  had  not  such  an  equitable  one,  as, 

combined  with  his  possession  and  the  long 
possession  of  those  holding  under  him,  would 
have  enabled  his  assignee  to  defend  himself 
against  the  claim  of  Beverley.  No  eviction 
had  taken  place ;  no  offer  had  been  made  to 
Thompson  to  cancel  the  bargain,  yield  the 
possession  to  him.  and  remit  bim  to  his  origi- 
nal rights.  The  purchase  money  was  but 
/SO,  and  only  part  of  it  had  been  paid.  The 
verdict  of  the  jury  for  so  large  a  sum  as  650 
dollars  in  damages,  must  have  I>een  rendered 
in  consequence  of  its  being  proved  that  in 
1817,  when  the  balance  of  the  purchase  money 
was  tendered,  the  land  was  worth  from  15  to 
20  dollars  per  acre  in  cash,  and  that  the 
boundaries  of  the  track,  which  was  sold  for 
50  acres,  more  or  less,  really  contained  atMut 
90  acres.  A  regard  to  both  these  elements. 
In  connexion  with  the  return  of  the  purchase 
Here,  where   money  advanced,  must  have  influenced  the 
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jury.  But  throwing:  out  of  view  the  proba- 
bility ttikt  the  title  of  the  coveaantee  had 
been  perfected  by  the  lapse  of  time;  disre- 
garditiK  the  fact  of  his  tteglecting'  for  so 
maDj  yeirB  to  tender  the  balance  of  the  pur- 
chaie  money,  and  ask  for  a  title ;  and  suppos- 
ing him  to  have  been  actually  evicted  by 
Beverley's  heirs;  the  jury  went  greatly 
beyond  the  damages  to  which  the  plaintiff 
was  entitled. 

In  the  case  of  actual  eviction  from  land  for 
which  the  purchaser  has  a  conveyance,  he 
can  only  recover  the  purchase  money,  with 
interest  for  such  time  as  he  is  liable  to  t>e 
called  on  for  rents  and  profits,  and  the  costs 
of  defending  the  title.  This  is  the  settled 
role  by  which  the  damages  are  measured  in 
cases  of  eviction  under  an  executed  contract, 
"whether  they  be  claimed  in  an  action  upon 
a  warranty,  or  covenant  of  seisin,  or  of  power 
to  convey,  or  for  quiet  enjoyment:"  see 
Stout  V.  Jackson,  and  Threlkeid's  adm'r  v. 
Fitzhugh's  ei'x.  The  same  rule  applies,  at 
least  with  equal  force,  to  executory  contracts 
for  land.     In   Mills  v.  Bell,  president 

107  •Pendleton,  who  delivered  the  opinion 
of  the  court,  seemed  to  think  it  applied 

a  fortiori ;  for  whilst  he  inclined  to  the  opin- 
ion, that  if  a  conveyance  was  made  with  war- 
ranty, the  purchaser  upon  eviction  was 
entitled  on  thecovenant  to  theincreased  value 
of  the  estate,  he  declared,  that  as  in  that  case 
the  contract  was  executory,  a  court  of 
equity  nonld  adjust  the  damages  upon 
equitable  principles ;  and,  accordingly,  he 
decreed  the  value  at  the  time  of  the  agree- 
ment. So  in  Plurean  v.  Thombill,  on  cove- 
nant to  convey  a  tract  of  land  at  a  future 
time,  which  had  increased  in  value,  and  the 
vendor  had  no  clear  title,  the  vendee  was 
only  allowed  the  purchase  money  and  Inter- 
est, for  that  was  his  real  loss.  And  judge 
Green,  in  Stout  v.  Jaclnon,  says,  thafin 
all  cases  of  executory  contracts,  the  compen- 
sation in  case  of  failure,  when  the  property 
sold  has  in  the  mean  time  increased  in  value, 
■honld  t>e  the  same  as  in  case  of  an  executed 
contract  with  warranty,  and  an  eviction  ;  for 
the  real  loss  to  the  purchaser  is  the  same." 
Judge  Cabell  too.  In  the  case  of  Threlketd's 
adm'r  v.  Fitzhugh's  ex'x,  draws  the  distinc- 
tion between  contracts  to  deliver  personal 
property,  and  contracts  to  convey  lands,  at  a 
fntore  period,  in  these  words :  "  In  all  e»ec- 
ntory  contracts  for  the  delivery  of  personal 
property  at  a  future  day,  the  established 
standard  of  damages  is  the  value  of  property 
at  the  time  and  place  when  and  where  it 
ought  tn  be  delivered.  In  all  executory  con- 
tracts for  the  conveyance  of  land  at  a  future 
time,  the  established  measure  of  damages 
the  purchase  money."  On  a  covenant  to 
make  a  good  title,  where  there  is  no  fraud 
the  part  of  the  vendor,  and  he  sells  believinff 
his  title  to  lie  a  good  one,  or  that  it  can  be 
made  so,  the  rule  must  tie  the  same.  The 
vendee's  loss,  in  case  of  failure,  is  the  pur- 
chase money ;  the  profits,  as  long  as  he  re- 
ceives them,  standing  in  lieu  of  interest, 
tmless  so  far  as  they  are  recovered.  For  thii 
hiss  he  onght  to  be  compensated,  if  the  land 
falls    in    value ;    and    no    more  than 

108  'compensated.  If  it  rises.     Such  a  rule 
V  R.  9  Leigh— 4  49 


offers  no  temptation  to  the  vendor  to 
violate  his  contract ;  because,  if  he  has  a 
good  title,  the  vendee  can  claim  specific  per- 
formance in  a  court  of  chancery,  instead  of 
bringing  his  action  at  law.  As  to  the  addi- 
tional quantity  of  land  over  and  above  that 
sold,  the  vendee  has  no  claim  whatever  to 
compensation  ;  and  with  respect  to  loss  sus- 
tained by  having  put  improvements  on  the 
estate,  he  cannot  recover,  for  the  reasons  as- 
ligned  by  judge  Green  in  Stout  v.  Jackson. 
Hence,  the  plaintiff  here,  in  case  of  actual 
eviction,  would  seem  to  liave  been  entitled 
to  little  more  than  100  dollars,  which  he  had 
paid,  with  some  interest.  Under  the  actual 
circumstances  of  the  case,  I  am  strongly 
inclined  to  think,  his  damages  should  have 
been  nominal :  butasfif  my  opinion  prevails) 
le  canse  must  be  sent  back  for  a  new  trial, 
id  its  aspect  may  t>e  changed  by  new  plead- 
igsand  new  evidence,  I  forbear  to  give  any 
opinion  on  this  point. 

The  other  judges  concurred.  Judgment 
reversed,  and  cause  remanded  for  a  new 
trial. 
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'Common  wealth  v.  Clop  ton. 
'.  isn,  Rlcbmonil. 
(AbacDt  Brooke.  J.) 
lao  of  New  Ctrcnlt— Ssliry  of  Pomr 
Jud|c~5(atDta— CsH  at  Bar.— A  Judge  of  the  gen- 
eral court,  elected  for  and  assfgnrd  Co  Ibe  seventh 
Judicial  circuit,  has  an  additional  salary  allowed 
him  In  conseqneace  of  the  sreat  n: 


If  blB  c! 


■f  the  c( 

coart  Is  afterwards  seTsred  fi 
cult  and  formed  Into  a  new 
Judge  appoloted  far  the  same 
vet   remalnlar   Judge   of   tb 


Tbal  aa  the  act  establUhluB  the  new  circuit. 
makes  no  mention  of  the  additional  salary 
allowed  lo  tbe  former  Judge,  and  does  not  In 
termsorb)' Deceasarv Implication  take  U  away, 
It  was  not  the  lulentloD  of  tbe  le^lBlature  to 
take  It  away:  and 


—Tbatlf  the  legislature  had  Intended  to  take  the 
additional  salary  away,  and  had  so  enacted,  such 
enactment  would  have  been  unconsUtDtlonal. 
By  an  act  of  assembly  passed  29th  January 
1823,  entitled  "an  act  concerning  the  supe- 
riour  court  of  law  of  Henrico  county,"  it  was 
enacted,  that  the  judge  of  that  court  should 
hold  three  terms  in  each  year  for  the  trial  of 
criminal  causes,  in  addition  to  the  two  terms 
forthe  trial  of  civil  causes;  and  that  the  judge 
of  the  general  coui^  assigned  to  the  fourth 
judicial  circuit  (to  which,  according  to  the 
then  existing  arrangement  of  the  courts, 
Henrico  belonged)  should  receive,  in  addition 
to  the  salary  then  allowed  him  (which  was 
1500  dollars)  the  annual  sum  of  300  dollars. 
In  the  new  organization  of  the  judiciary 
system,  made  by  the  act  of  the  I6th  April 
1831,  whereby  the  present  circuit  superiour 
courts  of  law  and  chancery  were  estatjlished, 
the  commonwealth  was  divided  into  ten  dis- 
tricts and  twenty  circuits,  and  the  county  of 
Henrico  was  arranged  in  the  foarth  district 
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and  aeventh  circuit  ;  and  it  was  provided, 
that  the  circuit  euperiour  courts  should 
110  be  held  by  the  'judges  of  the  general 
court,  the  number  of  whom  was  by 
another  act  of  the  same  date  increased  to 
twenty,  who  should  be  elected  for  and  as- 
signed to  the  circuits  respectively,  and  each 
of  them  commiasioned  a  judge  of  the  gen- 
eral court,  and  judge  of  the  circuit  superiour 
courts  of  the  circuit  for  and  to  which  he 
should  be  elected  and  assigned  ;  and  that 
"the  judge  of  the  circuit  superiour  court  of 
Henrico"  should  receive  the  additional  sal- 
ary of  300  dollars  prescribed  by  the  act  of 
29th  January  1823.  See  acts  of  1830-31,  ch.  7, 
8,  II,  Supp.  to  Kev.  Code,  ch.  106,  107,  108, 
and  particularly  §  S,  IS,  27,  of  the  last  cited 
act. 

Mr.  Brockenbrough,  who  was  the  judge 
6f  the  general  court  first  elected  for  and 
assigned  to  the  seventh  circuit,  and  mr. 
Clopton,  who,  upon  the  appointment  of  mr. 
Brockenbrough  to  the  liench  of  the  court  of 
appeals,  was  elected  his  successor  as  judge 
of  that  circuit,  continued  to  receive  the  addi- 
tional salary  of  300  dollars  allowed  as  afore- 
said—mr.  Clopton  until  February  1837, though, 
during  the  time  he  continued  to  perform  the 
duties  of  judge  of  that  circuit  superiour  court, 
the  three  criminal  terms  originally  pre- 
scribed by  the  act  of  29th  January  1823  were 
abolished.  In  February  1837,  an  act  was 
passed,  severing  the  county  of  Henrico  and 
city  of  Richmond  from  the  seventh  judi- 
cial circuit,  forming  them  into  a  new  circuit, 
namely,  the  twenty-first,  and  providing  that 
another  judge  should  be  added  to  the  general 
court,  and  elected  and  assigned  for  and  to 
the  new  circuit,  to  whom  a  salary  of  2000 
dollars  was  allowed.  Sessions  acts  of  1836-7, 
ch.  61,  p.  38.  Under  this  act  mr.  Nicholas 
was  elected  a  judge  of  the  general  and  cir- 
cuit superiour  courts,  and  assigned  to  the 
new  circuit  composed  of  the  county  of  Hen- 
rico and  city  of  Kicbmond.  Mr,  Clopton 
remained  the  judge  of  the  seventh  circuit. 

In  April  1837,  mr.  Clopton  presented  his 
claim  to  the  auditor  of  public  accounts, 
111  for  his  quarter  year's  salary  "due  on 
the  1st  of  that  month,  at  the  rate  of 
1800  dollars  per  annum,  including  the  300 
dollars  additional  salary,  which  had  been 
allowed  him  as  judge  of  the  seventh  circuit, 
while  Henrico  and  Richmond  belonged  to 
that  circuit,  and  he  performed  the  duties  of 
judge  of  the  circuit  superiour  court  thereof. 
The  auditor,  seeing  that  he  was  now  relieved 
from  the  duties  of  judge  of  that  circuit  supe- 
riour court,  in  consideration  of  which  the 
additional  salary  of  300  dollars  had  been 
allowed  to  bira,  refused  to  allow  his  claim  to 
the  additional  salary.  He  appealed  from  this 
decision  of  the  auditor  to  the  circuit  supe- 
riour court  of  Henrico  and  Richmond ;  which 
reversed  the  auditor's  decision,  and.  holding 
that  mr.  Clopton  was  still  entitled  to  the 
additional  salary,  directed  the  auditor  to  set- 
tle and  allow  his  claim  at  the  rate  of  1800 
dollars  salary  per  annum.  From  which 
judgment,  this  court,  on  the  application  of 
the  attorney  general,  allowed  the 
wealth  an  appeal. 


BHOCKffiNBKOUGH.  J.  By  the  5th  arti- 
cle, section  Ist,  of  our  present  constitution,  the 
judicial  power  is  vested  (besides  other  courts, 
judges  and  justices)  "  in  such  superiour 
CDUrta  as  the  legislature  may  from  time  to 
time  ordain  and  establish  ;"  and  the  jurisdic- 
tion of  the  judicial  tribunals,  and  of  the 
judges  thereof,  is  to  be  regulated  by  law. 
These  provisions  authorize  the  legislature  to 
inodelthe8uperiouTcoarts(inferion  r.howe  ver, 
to  the  supreme  court)  in  any  manner  that  its 
wisdom  and  experience  may  sugtrest.  and  to 
reform,  alter,  or  even  abolish  them  (taking 
care  to  substitute  other  superiour  courts  in 
their  place)  whenever  the  good  of  the  country 
may  require  it.  But  lest  this  remodelling  or 
abolition  of  those'  courts  should  be  effected 
for  the  unworthy  purpose  of  removing  ob- 
noxious   judges,  and    that    it  might 

112  "not  impair  the  independence  of   the 
judiciary,  a  restriction  was  imposed  on 

the  legislature.  The  second  section  ordains 
that  "no  law  abolishing  any  court  shall  be 
construed  to  deprive  a  judge  thereof  of  his 
office,  unless  two  thirds  of  the  memt>ers  of 
each  house  present  concur  in  the  passing 
thereof."  The  independenceof  the  judiciary 
is  also  secured  by  the  provision,  that  judges 
shall  hold  their  offices  during  good -beliav- 
iour.  They  cannot  be  removed,  unless  by 
impeachment  and  a  regular  trial,  on  charges 
that  they  have  offended  against  the  state, 
either  by  maladministration,  corruption,  neg- 
lect of  duty,  or  other  high  crime  or  misde- 
meanour ;  or  by  a  concurrent  vote  of  both 
houses  of  the  general  assembly,  in  which  two 
thirds  of  the  members  present  must  concur  ; 
the  cause  of  removal,  in  the  last  mentioned 
case,  being  entered  on  tbe  journals  of  each 
house,  and  the  proceeding  for  removal  being 
only  carried  on  after  due  notice  given  to  the 
judge  to  be  proceeded  against.  And  their 
independence  is  yet  further  secured  by  the 
clause  which  declares  that  they  shall  have 
fixed  and  adequate  salaries,  which  sball  not 
be  diminished  during  their  continuance  in 

At  the  first  session  of  assembly  after  the 
adoption  of  the  new  constitution,  tbe  legis- 
lature proceeded  to  ordain  and  establish  the 
superior  courts,  which  they  invested  with  a 
certain  portion  of  the  judicial  power.'  These 
consisted  of  the  general  court,  and  the  circuit 
superiour  courts  of  law  and  chancery.  "The 
Identical  judges  who  composed  the  general 
couri,  formed  also  the  circuit  superiour 
courts  :  that  is  to  say,  each  judge  of  the  gen- 
eral court  was  assigned  to  some  one  circuit 
composed  of  several  counties  or  towns,  and 
there  were  exactly  as  many  judges  of  the 
general  court,  as  there  were  circuits.  So 
intimately  were  these  courts  blended  to- 
gether, that  the  law  directed  the  judges  of 
the  general  court  to  be  commissioned  by  the 
executive,  as  judges  of  the  general  court,  and 
of  the  circuit  superiour  courts  of  law 

113  "and  chancery  to  and  for  which  they 
should  be  elected  and  assigned.     And 

the  general  law  establlahipj;  their  salaries 
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Thequestion  in  the  present  case  arises  from 
the  language  of  the  ZTth  section  of  the 

cuitsuperlour  court  law.     That  section  first 

directs  that  all  the  special  powers  and  jurli 

diction   formerly  exercised  by  the  superiour 

court  of  law  for  Henrico,   and   the   district 

chancery  court  of  Richmond,  shall  be  exer- 
cised by  the  circuit  superioarconrt  of  Henrico. 

It  then  directs,  that  for  the  trial  of  criminal 

causes  the  judge  of  the  said  circuit  superiour 

court  of  Henrico  shall  hold  three  tertns  &c. 

and  then  adds,  "  and  the  judge  of  the  aaid 

court  shall  receive  the  additional  salary  pre- 
scribed by  the  act  passed  January  29th  1S23." 

It  ii  contended  by  the  couasel  for  the  com- 
monwealth, that  this  additional  salary  waa 

given  to  the  incumbent  as  judge  of  the  cir- 
cuit superiour  court  of  Henrico,  and  not  as 

judge  of  the  general  court,  or  as  judge  of  the 

seventh   circuit;   and  that   as    soon   as  the 

iDcaint>ent  ceased  to  be  judge  of  the  circuit 

superiour  court  of  Henrico,  he  ceased  to  be 

entitled  to  the  additional  salary.     But  this, 

iu  my  opinion,  is  an  entire  misconception. 

The  incumbent  did  not  receive  tbe  additional 

salary,  nor  was  it  given  to  him,  as  judge  of 

the  circuit  superiour  court  of  Henrico  ;  he  did 

not  hold  such  an  office,  as  a  separate  oGice  ; 

he  was  not  ao  commissioned ;  but   he   was 

commissioned   as   a   judge    of   the   general 

court,  and  of  the  circnit  superiour  courts  of 

law  and  chancery  for  tbe  seventh  circuit,  to 

which  he    was   elected    and   assigned.    He 

could  not  have  received  the  salary  as  judge 

of  the  circuit  superiour  court  of  Henrico, 

unless  the  law  had  established    that  as  a 

separate  court,  and  he  had   been  elected  to 

that    special    court,    and    commissioned    as 

judge  of  it.     This  view  is  entirely  confirmed 

by  the  act  of  January  1923,  the  lanf^uage  of 
which  is,  "that  tbe  judge  of  the  gen- 

114      eral  court  'assigned  to  the  fourth  judi- 
cial  circuit   (now    the    seventh)   shall 

receive,  in  addition  to  his  present  salary,  the 

annual  sum  of  300  dollars  :"  this  enactment 

was  made,  after  the  previous  part  of  the  law 

bad  shewn,  that  tbe  increase  of  business  in 

tbe  circnit  court  of  Henrico  was  the  motive 

for  waking  the  addition.     So  this  27th  sec- 
tion shews,  that   the  motive  for  giving  the 

additional  salary  was  tbe  special  jurisdiction 

conferred   on   the  circuit   superiour  court  of 

Henrico,   consisting    of    appeals    from     the 

auditor,  of    chancery  suits   brought  by  or 

against  the  (»>mm  on  wealth,  of  identification 

ol  convicts   twice   sent  to  the  penitentiary 

from  all  parts  of  the  state  &c.  and  the  in- 
crease of  the  criminal  business  of  that  court. 

But  although  such  was  the  motive  for  mak- 
ing the  addition,  yet  it  was  given  to,  and 

received   by,  the    incumbent,  in    the    onlv 

character  in  which  he  could  receive  it,  that 

of  the  office  which  he  held. 

Having  ascertained  the  character  in  which 

judge  Clopton  received  this  additional  salary, 

the  next  question  is,  could  the  legislature, 

who  bad  given  him  the  fixed  salary  of  1800 

dollars,  diminish  it  during  his   continuance 

in  his  office  7     Certainly  not,  without  violat-    __ , __   „ 

lag  the  letter  and  spirit  of  the  constitution,    additional  salary  of  300  dollars.    By  the  act 


The  leirislature  may  remodel,  alter  or  reform 
these  courts,  or  any  of  them.  Suppose  then 
they  had  by  law  taken  away  from  the  circuit 
superiour  court  of  Henrico,  the  special  juris- 
diction above  mentioned,  and  conferred  it  on 
some  other  court  (say  the  general  court)  ;  or 
suppose  that  the  criminal  business  having 
diminished,  they  had  again  reduced  the 
criminal  terms  to  two  instead  of  three  ;  will 
any  one  say,  that,  as  these  were  the  original 
motives  for  making  an  addition  to  the 
salary,  it  might  now  be  cut  down  to  the 
original  salary  7  No— because  the  salary 
cannot  be  diminished  during  his  continuance 
in  the  office,  that  is,  in  the  office  of  the  judge 
of  the  general  court  and  of  the  circnit  supe- 
riour courts  of  law  and  chancery. 
115  *The  same  course  of  reasoning  will 

apply  to  the  case  which  has  actually 
happened,  namely,  the  disconnexion  of  one 
of  the  courts  from  the  circuit  to  which  it  has 
heretofore  been  attached,  and  making  a 
new  circuit  of  it.  Perhaps  I  can  make  this 
more  palpable  by  taking  another  circuit. 
It  is  said  that  in  the  13th  cirxiuit,  consisting 
of  Frederick,  Berkeley,  Jefferson,  Morgan 
and  Hampshire,  there  is  a  vast  press  of  busi- 
ness. If  from  that  circuit  the  county  of 
Frederick  should  be  struck  off,  and  a  new 
circuit  formed  of  it  and  one  or  more  of  the 
unties  of  the  adjacent  14ib  circuit,  and  a 
w  judge  of  the  general  court  elected  and 
signed  to  the  new  circuit,  would  any  one 
believe,  that  because  the  legislature  had 
relieved  the  judge  of  the  13th  circuit  of  a 
great  part  of  his  labour,  his  salary  could  be 
reduced  from  1500  dollars  to  1200  dollars? 
And  yet  judge  Clopton's  case  is  precisely  sim- 
ilar. After  the  additional  salary  was  given, 
tbe  judge  of  the  general  cotirt  assigned  to 
the  7th  circuit  had  a  legal  right  to  the  sal- 
ary of  1800  dollars.  The  legislature  could 
reduce  It  to  1500  dollars  by  striking  off 
county  of  Henrico.  If  it  could,  then  that 
which  tbe  constitution  says  shall  be  fixed, 
might  easily  be  unfixed  at  the  pleasure  of 
the  legislature  ;  and  the  judges,  instead  of 
that  feeling  of  independence  which  results 
from  the  consciousness  of  a  certain  support 
that  cannot  be  taken  from  them,  would  be 
liable  to  the  continual  apprehension'  of  a 
state  of  depeodarce. 

happy  to  say,  that,  in  this  case,  no 
such  attempt  has  been  made  by  the  legisla- 
ture, nor  have  I  any  reason  to  believe  it  ever 
will  be  made.  In  the  act  of  ZSth  February 
1837,  establishing  the  new  twenty-first  judi- 
cial circuit,  composed  of  the  county  of 
irico  and  city  of  Richmond,  there  is  not 
word  which  takes  away  from  the  judge 
assigned  to  the  seventh  circuit,  any  part  of 
his  salary,  nor  is  there  any  intimation  that 
uch    was    the    intention     of    the     legisla- 

16         •!   am  for  affirming  the  judgment, 
which  reversed  the    decision    of  the 

PARKER   and   CABELL,   J.,   concurred. 

TUCKER,  P.  By  the  act  of  1823,  the 
jud|;e  of  the  general  court  assigned  to  the 
fourth  judicial  circuit    was  entitled  I 
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of  1831  (the  new  organ  iiation)  the  county  of 
Henrico  was  made  part  of  the  fourth  dlB- 
trict  and  seventh  circuit ;  and  it  was  declared 
that  the  judge  of  the  circnit  supericur  court 
of  Henrico  should  receive  the  3O0  doUara  ad- 
ditional salary  prescribed  bj  the  act  of  1823. 
Thus  far  there  can  be  no  doubt.  Judf^e 
Brockeubroug-h,  the  predecessor  of  judge 
Clopton,  was  entitled  to  receive  and  did  re- 
ceive the  300  dollars  additional  salary.  Upou 
his  promotion,  judge  Clopton  w&s  appointed 
and  commissioned  judge  of  the  general 
court  and  of  the  circuit  superioar  courts 
within  the  seventh  circuit  in  the  fourth  dis- 
trict :  and  as  Henrico  county  was  within 
that  circuit,  his  commission  extended 
that,  and  he  was,  to  every  intent,  judge 
of  that  circuit  auperionr  court,  and  entitled  tc 
the  300  dollars  additional  to  the  g-eneral  sal- 
ary of  the  judges  of  the  general  court.  On 
the  faith  uf  these  rights,  he  accepted  the 
office ;  and  in  1837,  the  legislature  severed 
Henrico  from  the  seventh  circuit 
however,  did  not,  in  terms,  take  away  the  300 
dollars  additional,  nor  did  it  intimate  that  it 
should  be  paid  to  the  new  incumbent,  judge 
Nicholas.  On  the  contrary,  it  gives  bin 
2000  dollars,  without  abolishing  the  addi 
tional  300  dollars  to  judge  Clopton.  II , 
therefore,  the  legislature  had  had  full  power 
to  take  from  falm  that  part  of  his 
ha>  not  done  so. 

But,  in  truth,  it  could  not  constitutionally 
do  so.  Judge  Clopton  accepted  a  commis- 
sion which  made  him  judge  of  the  whole 
seventh  circuit,  and  entitled  him  to  all  the 
emoluments  of  the  judge  of  that 
117  circuit ;  that  la,  *to  the  general 
salary  of  1500  dollars,  and  the  addi- 
tional salary  of  300  dollars  given  to  the 
judge  of  the  superiour  court  of  Hen- 
rico. Now,  by  the  5th  section  of  the  5th 
article  of  the  constitution,  the  legislature 
had  no  povrer  to  diminish  judge  Ctopton's 
salary  during  his  continuance  in  office,  and 
by  the  2nd  section  it  had  no  power  to  deprive 
him  of  his  salary  by  abolishing  the  court ; 
and  a  fortiori  it  had  no  right  to  remove  him 
from  office  by  a  legislative  act.  In  any  aspect 
of  the  case,  therefore,  it  would  have  been 
unconstitutional  to  take  away  his  300dollars. 
If  he  had  continued  in  the  discharge  of  the 
duties  of  judge  of  the  superiour  court  of  Hen- 
rico, it  would  be  admitted  on  all  hands,  that 
the  taking  away  of  the  300  dollars  would 
have  been  unconstitutional  under  the  5th 
section.  It  is  true,  however,  that  he  no 
longer  discharges  those  duties :  they  have 
been  assigned  to  another.  Thia  the  legisla- 
ture had  a  right  to  do,  but  it  had  no  right  to 
take  away  his  salary.  Far  the  act  of  1837  has 
either  abolished  the  court,  or  it  has  not.  Sup- 
pose the  court  to  be  abolished  by  the  erection 
of  it  into  the  twenty-first  circuit:  then,  as 
judge  Clopton  held  the  office  of  judge  of  that 
court,  and  mas  entitled  as  such  to  3W  dollars, 
the  abolition  of  the  court  could  not,  under 
the  2nd  section,  take  away  his  ofBceor  his 
salary.  Is  the  case  any  better,  if  we  consider 
the  court  as  not  abolished  7  If  it  be  not, 
then  judge  Clopton  is  removed  from  that  of- 
"    ;   by  a    mere  legislative  act,   whereas   he 


vote  of  two  thirds  of  both  houses.  In  every 
aspect  of  the  case,  therefore,  it  would  have 
been  unconstitutional  in  the  legislature  to 
take  away  from  him  his  additional  salary. 
But  in  fact  it  has  not  done  so.  There  is  no 
provision  repealing  the  salary  of  300  dollars. 
Nor  is  the  salary  given  to  judge  Nicholas ; 
for  he  has  an  independant  salary  of  2000 
dollars,  having  neither  i:onnesion  with  nor 
reference  to  this  300  dollars.  It  still  remains 
on   the  statute   book,   a  salary   to   be 

118  given  to  somebody.  Shall  *it  go  to 
jud(f  e  Nicholas  ?  Surely  not.  His  sal- 
ary was  raised  to  2000  dollars,  without  an 
idea  of  his  having  this  300  dollars  also.  To 
whom  then  does  it  go  ?  To  judge  Clopton, 
from  whom  it  could  not  constitutionally  be 
taken   away. 

Judgfment  affirmed. 

119  *Fi*her  v.  Bassett  and  Others. 

December,  IBBT.  RIcIiniODd. 
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'He  decided  ibe  caoae  in  the  circuit  BUperlourcourt 
Henrico. 
'AdnlBl*trBtl«D  QrasMd— WrooK  BureUc  ol  Jurti- 

:tlan—EHBct.— Where  a  court  has  general  lurlfidic- 
>Q  to  rrant  letters  of  administration,  an  order 
granting  admlniatratlon,  la  a  case  In  wblcb  the 
aucb  as  to  give  It  lurlsdlcUon  In 
.  In  not  a  void  bat  only  a  voids- 
le  act,  and  cannot  be  oueatloned  In  any  collateral 
roceedlng.  For  this  proposition,  the  principal  case 
'as  cited  with  approval  In  Coi  v.  Tbomaa.  e  Qratt. 
»:  Schaltz  T.  Schullz.  10  Qratt.  B78.  982:  Hntcbeson 
.  Piiddy.  12  Qratt.  W  (la  tbl»  case.  Mobcdbb.  P..  In 
his  dlBsentlns  opinion,  p.  91.  diatlngnlabes  tbe  prin- 
pal  caae  from  the  case  at  bar):  Andrews  v.  Avory. 
Oratt.  isa,  asa,  as.  and  /ool-noU  (see  somewbat 
tendeddlscuaalonof  the  subject  In  this  /oot-note): 
bson  y.  Beckham.  IB  Qratt.  828:  Smith  v.  Hennlng. 
W.  Va.  BIS:  Leach  t.  Bnckner.  IS  W.  Va.  «: 
Holroea  v.  O.  &  C.  R.  Co.,  5  Fed.  Rep.  BSO,  AU:  /ool-tuiU 
Its.    See  also,  mouo- 
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le  altbouirb  tbe  fac 
It  sncb  as  to  give  the  court  Jurisdiction  In  that 
se.  For  this  more  general  proposition— of  whicb 
e  rule  laid  down  In  the  first  parasrapb  is  a  sub- 
-  division— tbe  principal  caae  was  cited  with  approval 
1  sallow  V.  Hudson,  13  Gratt.  081:  /3M-not>  to 
could  only  be  constitutionally  removed  by  a    Ballard  v.  Thomas,   is  Ora^t-  U:  ^^^»p2liii  v.  De< 


52 


FisHUB  V.  Bassktt  a 


D  Othbrs. 


[bat  sacb  a  srant  of  admlalstnLUon  la  not  a  vald 
but  only  a  voidable  act:  and.  therefore,  rigbtfiil 
acu  of.  and  fair  dealines  wltb,  tbe  admlDUtrator. 
consammatedbeforebls  ad  TnlalatrationlB  revoked 
or  aaperseded.  cannot  be  lmp«acbed. 

corporation  conrt  srant  admlalstraCIOD  of  a,  de- 
cedeofs  estate.  Id  a  case  where  ihe  true  sute  of 
facts  Ib  not  anch  as  to  Eire  sncb  conrt  Jurisdiction 
Q.  and  Tc  t  sDcb  Kran  t  la  only 
1.  tbe  seneral  court  can  make  a 
valid  Kraot  of  admlnislratloD.  nntll  tbe  former 
Irresular  srant  by  tbe  county  or  corroraClon 
coort  ahall  have  been  dnly  revoked  or  BUperaeded? 
MmlBlsttmton—Smle  of  Bond  at  AacrMka— Auisace 
Miut  Sbow  Fairness  dI  Traaoacttoa.t— An  admlDla- 
trator  takes  a  bond  to  himself  indlvldoaUy  for  a 
debt  due  to  his  Intestate's  estate,  [layable  at  a 


vauehD.  laOratL  H«:  Cllne  v.  CatroD.  IS  aratt-SM; 
Darretl  v.  Davis.  U  Qratt.  IIS;  Shelton  v.  Jonea.  2d 
Oratt.  W8;  QaeseDbeiry  v.  Barbonr.  >1  Qrilt.  BOO: 
Woodhoose  V.  Flllbates.  TJ  Va.  8tl;  Lemmon  v.  Her- 
bert. MVa.  «ET.  34  5,  E.  Sep.  «4B;  Hall  v.  Hall.  12  W. 
Va.  IS.  IB:  PattOQ  v.  Merchants-  Bank.  13  W.  Va.  6BT: 
/s  r«  Sawyer,  lt4  U.  S.  200.  S  Snp.  Ct.  Rep.  49t:  Ex 
fOrU  I^nnoD.  IM  U.  S.  U8.  IT  Sup.  Ct-  Rep,  WO; 
Noble  V.  TTulon,  etc.  K.  Ca.  147  D.  9.  IBB,  IB  Snp.  Ct. 
Bep.  274:  Holmeav.  O.  A:CR.Co..ftPed.  Rep.  24£:  /» 
n  Eaton.  Bl  Fed.  Rep.  BCC;  Cardoza  v.  Epps.  2  Va. 
Dec.  IR.    See  also,  fcot-nele  to  Qlbson  v.  Beckbam. 
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ISO 

tPUodarles-Breach  of  Trnst— PartlclpMori— Li*. 
HiKy.— It  has  been  Ionic  settled  tbat  whenever  a 
fldaclary  does  any  act  lu  violation  of  hla  duty  or 
commlta  a  breach  of  tmat.  tbat  be  and  all  who 
willingly  and  knowlnsly  aid  him  la  tbeeiecution  of 
these  purpoaea  are.  In  tbe  eyes  of  tbe  law.  partici- 
pators Id  tbe  offence,  aud  alt  stand  upon  tbe  same 
footlnK,  Bolsa«au  T.  Bolsseau.  n  Va.  TJ,  cltlDg  prin- 
cipal case.  Jackson  v.  Upderrafle.  1  Rob.  lOT.  Plnck- 
ard  T.  Woods.  S  Qratt.  140,  Jones  v.  Clark,  2E  Qratt. 
(68.  and  Asberry  v.  Asberry.  a  Oratt.  468.  To  the 
same  effect,  tbe  prlndpalcase  was  cited  In  Hnnter  t. 
Lawrence.  II  Qratt.  IH;  EdmDuds  v.  Venable.  1  Pal. 
&  H.  140:  foot-itoU  to  Barkadale  v.  Finney,  14  OratL 
m-.  footitott  to  Jonea  v.  Clark,  ai  Oratt.  B4T. 

Thus.  In  Uttetback  v.  Cooper,  tS  Qratt.  >SS,  It  Is 
said:    "If  tberelaany  propoaltlon  which  onebt  to 
be  retarded  aa  settled  law  In  Vlrdnla.  It  la  that  a 
party  concerting  with  an  eiecntor  or  adminlatrator 
Id  a  breach  of  trust,  caunot  claim  credit  for  the 
mouey  actually  advanced  by  bim.    It  la  Dot  for  him 
lossy  tbe  Bdnclary  onebt  to  have  applied  the  money 
to  the  pnrpoaes  of  the  estate.    When  he  aids  blm  In 
any  manner  contrary  to  the  duty  of  tbe  ezecator. 
he  takes  npon  himself  all  the  hazarda  of  a  mlaappll- 
caUon  of  the  fand.    All  the  cases.  Inclndlng  QraS  T, 
Caatleman.  S  Rand.  IK:  PlDckard  v.  Woods,  B  Qratt. 
140:  Pithtrv.  Ba*uU.9  LttaMlt: 
OratL  245.  and  Jonea  v,  Clark.  !E  OratL  S43.  estab- 
lished that  proposition.    In  Fithtr  a.   BantU.   t 
purchaser  was  Informed  that  the  bond  belonsed 
the  adminlatrator.  and  was  ao Informed  aa  to  justi 
blm  in  belleviDB  It:  and  yet  he  was   decreed 
sarreDder  the  security.    In  tbe  case  of  Jones 
Clark.  2S  OratL.  all  the  antborltles  are  reviewed 
great  lensth  by  the  president  of  the  court,  and  t 
resnltof  all  of  them,  as  there  announced.  Is:  11 
person  bnylns  a  bond  from  an  executor  has  good 
reason  to  believe  that  the  eiecntor  Inten 
the  proceeds  of  sale  to  his  ovm  use.  and  tl 
It  Is  Incnmbent  upon  him 


distant  day.  and  then  sells  this  bond  at  a  dlacoant 
of  SB  per  cenL  to  an  asslraee.  who  knowa  that  the 
consideration  of  the  bond  waa  a  debt  due  to  tbe 
Intestate's  estate,  bnt  is  informed,  and  soluformed 
as  to  Instlfy  blm  In  believing,  tbat  the  administra- 
tor has  acquired  the  full  property  In  tbe  bond  lu 
blsown  right:  Bbld,  this  Issncb  a  dealing  with  the 
assetsof  tbe  Intesta te's  estate,  such  a  concurrence 
of  tbe  assignee  with  the  administrator  In  bis 
appropriation  of  tbe  assets  to  bis  own  nse,  as  to 
throw  the  burden  of  proof  of  tbe  fairness  of  tbe 
administrator's  conduct  on  the  asaignee:  and  If 
the  adminlatrator  bad  not  purchased  tbe  claim 
from  the  next  of  kin,  or  had  not  made  such 
advances  as  to  jnatify  him  In  appropriatliur  U  to 
himself,  the  assl(mee  cannot,  lu  eauity,  avail  him- 
self of  the  transfer. 


Robinson  deceased.  Thai  *testator. 
by  hiswill,  bequeathed  a  leffacy  to  Rob- 
ert Robioaon,  who  survived  the  testator  and 
died  ;  and  though  auEiicient  assets  to  pay  the 
legacy  c:ame  to  Grjrines's  bands,  he  died  with- 
out havintr  paid  it ;  ao  that  his  estate  was, 
acknowledgedly,  liable  to  tbe  representatives 
of  the  legatee  for  the  amount  of  the  legacj. 
Grymes's  estate  was  an  ample  one.  Ad- 
inistration  of  it  was  committed  by  the 
county  court  of  Middlesex  to  George  Healy  of 
that  coUDty  ;  and  John  Bassett  deceased,  the 
father  of  George  Bassett,  the  appellee  in  this 
:,  who  was  his  executor,  was  one  of  the 
ies  of  Healy  in  his  administration  bond. 
Healy  wasted  Grymes's  estate  to  a  very  con- 
'derable  amount ;  and  his  letters  of  admin- 
were  revoked  by  the  county  court  of 


ind  until  he  can  ascertain  by  regular  Inquiries 
.at  tbe  sale  is  to  be  made  for  the  purposes  of  tbe 
itate.  In  all  such  cases  the  party  dealing  with  the 
:ecutor  does  not  gain  credit  even  for  the  money 
Ivauced,  but  Is  decreed  tosarreuder  the  securltlea 


I  for  t: 


I   fnll  value  c 


tbe  I 


red  by  him." 

It  Is  also  a  well-established  proposition  tbat  the 
conversion  into  money  by  a  trustee  of  well-secured 
bonds  belonging  to  a  trust  fnnd.  by  asale  thereof  at 
a  large  aacrlSce  to  a  purchaser,  with  fall  notice  of 
tbe  trust,  constltntea  such  an  improper  deallns 
with,  and  devastavit  of.  tbe  trust  subject  aa  will 
render  both  trnstee  and  purchaser  prima /ii£l<  re- 
sponsible therefor.  Cocke  v.  Minor.  36  Qratt.  IM: 
Jones  V.  Clark.  2GOratL  Ml.  MS.  m,  both  cases Cltlns 
tbe  principal  case:  /oot-nott  to  Flnckard  v-  Woods. 
8  OratL  14!.  settlDg  forth  reason  for  this  rule.  And 
while  tbe  belief  by  the  purchaser,  bonestly  enter- 
tained on  anfflcient  ground,  that  tbe  administrator 
has  a  right  to  transfer  the  bonds,  will  acquit  blm  of 
intentional  wrons  In  acquiring  tbe  twnds.  It  constl- 
tntea no  defence  to  the  claims  of  those  entitled  to 
receive  or  charge  the  foad.  At  his  own  peril,  tbe 
purchaser  la  bound  to  knoui  that  the  fact  existed 
which  be  believed  to  exist,  and  farther  tbe  onus  Is 
on  blm  to  proti  the  existence  of  thia  facL  Cocke  v. 
Minor.  SB  OratL  xt.  citing  the  principal  case.  In 
other  words,  where  tbe  purchaser  buys  tbe  bonds  at 
a  heavy  discounl,  the  burden  rests  upon  him  to 
show  that  the  administrator  was  the  real  owner  of 
the  bonds  or  thai  tbe  necessities  of  the  estate  Instl- 
fled  the  sacrlBce.  Brockenbrongh  7.  Turner.  Tt  Va. 
447.  44S,  «a:  Jones  *.  Clark.  »  Qratt.  BBS,  both  dUnS 
tbe  principal  ca 
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Middlesex,  a.od  idminiBtration  de  bonis  non 
naa  granted  to  Carter  Braxton,  the  husband 
of  thegranddaug-hter  and  sole  heir  and  dis- 
tributee of  Grymes.  Braxton  as  the  adminis- 
trator de  bonis  Don,  and  Braxton  and  his  wife 
as  distributees,  of  Grjmes,  brought  a  suit  in 
chancerj  against  Healjr  the  former  adtninis' 
trator,  and  the  sureties  bound  in  his  admin- 
istration bond  who  were  yet  living,  and  the 
representatives  of  such  of  them  as  were  dead, 
and  among  the  rest  George  B a ssett  executor 
of  John  Bassett,  for  the  purpose  of  having  an 
account  of  Healy's  administration,  and  of 
chareing  him,  and  if  necessary  his  sureties, 
for  his  deTastavit  of  Grymea's  estate.  And 
in  that  suit  it  was  made  apparent,  that  the 
estate  of  the  surety  Bassett  would  be  reipon- 
sibleto  Grymcs's  administrator  de  bonis  non 
and  distributees,  in  consequeace  of  Healy's 
waste  of  Grymes's  estate  and  of  his  insol- 
vency, to  a  much  greater  amount  than  the 
sum  due  by  Grymes's  estate  to  the  represen- 
tatives of  Roliert  Robinson,  on  account  of  the 
legacy  bequeathed  to  him  by  Grymes's  tes- 
tator John  Kobinson. 

Robert  Robinson  was,  in  his  lifetime, 
a  resident  of  Nova  Scotia;  he  died  there; 
and   he  had  no  other  estate   in    Virginia, 

except  his  claim  upon  the  representa- 
121      tives  *of  Grymes  for  the  legacy  above 

mentioned;  and  Grymes  himself,  his 
first  administrator  Healy,  and  his  adminis- 
trator de  bonis  non  Braxton,  who  had  been 
snccessively  responsible  for  the  legacy,  had 
all  resided  in  the  county  of  Middlesex.  Yet 
Robert  G.  Scott,  with  the  sole  view,  as  it 
appeared,  of  recovering  this  debt  due  from 
residents  of  Middlesex  to  the  estate  of  Robert 
Robinson,  made  application  to  the  hustings 
court  of  the  city  of  Richmond,  within  the 
jurisdiction  of  which  that  decedent  had  no 
estate  whatever,  for  administration  of  his 
estate,  which  the  hustings  court,  unwarily 
without  doubt,  granted.  Scott  being  thus 
appointed  the  administrator  of  Robert  Robin- 
son, applied  to  Braxton,  the  administrator  of 
Grymes,  for  the  legacy  which  Grymes  as  the 
executor  of  John  Robinson  had  become  bound 
to  pay  to  Scott's  intestate.  Braxton,  finding 
that  that  legacy  was  still  certainly  due  from 
Grymes's  estate,  and  being  disposed  to  pro- 
vide for  the  payment  of  the  legacy  out  of  the 
assets  of  that  estate  in  the  most  convenient 
manner  he  could,  was  therefore  willing  to 
apply  to  the  satisfaction  of  the  legacy,  so 
much  as  would  suffice  for  the  purpose,  of  the 
balance  which  was  understood,  and  indeed 
ascertained  at  the  tijne,  to  be  charKeable  on 
the  estate  of  John  BasEett,  as  one  of  the 
sureties  of  Healy  the  first  administrator  of 
Grymes,  on  account  of  Healy's  devastavit: 
Scott  was  desirous  to  get  payment  of  the 
debt  due  his  intestate's  estate,  out  of  that 
part  of  the  funds  of  Grymes's  estate:  and  the 
executor  of  Bassett.  knowing  that  his  testa- 
tor's estate  was  indebted  to  that  of  Grymes, 
had  no  objection  to  the  application  of  the 
money  fur  which  he  was  responsible,  in  any 
manner  that  Braxlon  should  wish  and  direct. 
Neither  Braxton  nor  Bassett's  executor,  cer- 
tainly, nor,  probably,  Scott  himself,  had  as 
yet  the  least  doubt  of  the  regularity  and  va- 
lidity of  the  letters  of  administration  of  Rob- 


ert Robinson's  estate,  granted  to  Scott  by 
the  hustings  court  of  Richmond. 

122  *Such  being  the  state  of  things  and 
the  disposition  of  all  the  parties,  Brax- 
ton sent  an  open  letter  by  Scott,  to  George 
Bassett  the  executor  of  John,  dated  the  Ist 
February  1828,  in  these  words:  "Any  arrange- 
ment you  can  make  with  mr.  Scott  relative 
to  the  claim  of  Robert  Robinson's  adminis- 
trator against  the  estate  of  Philip  Grymes. 
will  meet  with  my  approbation  ;  and  will  be 
allowed  by  me  in  part  discharge  of  the 
amount  you  may  be  compelled  to  pay  me,  as 
the  administrator  of  your  father  who  was  the 
surety  of  George  Healy  for  his  administra- 
tion of  Philip  Grymea's  estate.  1  think  the 
amount  of  the  claim  against  mr.  Grymes's 
estate  will  be  between  3000  and  4000  dollars. 
(Signed)  Carter  Braxton." 

This  letter  was  enclosed  by  Scott  in  a  let- 
ter of  the  same  date  to  Bassett,  in  which 
Scott  very  earnestly  importuned  Bassett  to 
come  into  the  arrangement,  which  it  appeared 
by  that  letter  he  had  previously  proposed  to 
him,  of  giving  his  bonds  to  Scott,  payable  in 
three  equal  annual  Instalments,  for  the 
amount  of  the  legacy  due  from  Grymes's 
estate  to  the  estate  of  Robert  Robinson,  and 
thereby  getting  a  credit  for  the  same  amount, 
for  his  testator's  estate  against  Grymes's 
representatives,  Bassett  came  into  the 
arrangement  accordingly;  and,  in  February 
1828,  executed  three  bonds  to  Scott  (individu- 
ally, not  describing  him  as  administrator  of 
Robinson)  for  1316  dollam  90  cents  each,  pay- 
able on  the  1st  days  of  March  1829,  1S30  and 
1831— the  aggregate,  3950  dollars  70  cents, 
being  the  amount  that  was  due  froui 
Grymes's  estate  to  that  of  Robert  Robinson  ; 
and  Bassett  also  executed  a  deed  of  trust  con- 
veying land  to  Herbert  Clall>ome,  trustee,  to 
secure  punctual  payment  of  the  t>onds  aa 
they  should  come  due. 

Scott,  having  thus  procured  these  bonds  to 

himself,  in  satisfaction  of  the  claim  of   his 

intestate's    estate    upon    Grymes's    estate, 

and    being   desirous   to   raise   money    upon 

them,  very  shortly  afterwards  ofFered 

123  them   to  Bassett,  "upon  the  following 
terms — that  Bassett  should  give  him 

his  note,  with  certain  persons  as  indorsers, 
for  3600  dollars  payable  on  the  15th  June 
1828,  and  Scott  should,  for  such  more 
prompt  payment,  discount  350  dollars  from 
the  aggregate  of  the  bonds,  and  surrender 
them  to  Bassett.  To  this  proposal  Bassett 
did  not  accede,  not  because  he  doubted 
Scott's  right  to  dispose  of  the  bonds,  but.  as 
he  said,  because  a  compliance  would  not  be 
convenient  to  him.  Scott  then,  on  the  6th 
March  1828,  wrote  a  letter  to  Bassett,  inclos- 
ing a  certificate  which  he  requested  Bassett 
to  sign,  in  order  to  enable  him  to  sell  the 
bonds  in  the  market  to  better  advantage  :  the 
proposed  certificate  was  in  these  words^ 
"Robert  G.  Scott  holds  three  bonds  executed 
by  me,  each  bearing  date  the  11th  February 
1828,  one  payable  March  Ist  1829,  one  March 
1st  1830.  one  March  1st  1831,  and  amounting 
in  Ihe aggregate  to 3950  dollars  72  cents:— 
these  bonds  are  executed  for  a  valuable  con- 
sideration ;  there  is  no  legal  or  equitable  ob- 
jection to  their  payment,  and  when  due  will 
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be  diicharg:«d.    This  I  hare  aaid,  with  a. 
that  mr.  Scott  ma.v  make  any  arranKcment 
in  relation  to   them   he  ma;   deeire.     Given 
under  mjr   hand  this  day   of   March 

1828."  Baasett  pmdentty  refnsed  to  aign 
the  proposed  certificate— "declining  (as  he 
said)  in  anj  manner  to  express  his  faith,  fur- 
ther than  was,  and  he  tboug-ht  sufGciently, 
•hewn  by  his  aigning  the  bonds." 

Scott  now  offered  the  bonds  for  sale 
to  the  appellant  Fisher,  who,  without 
being  at  all  apprized  of  the  recent  cor- 
respondence between  him  and  Baaaett  just 
mentioned,  hesitated  to  parchaae  them, 
nntil  be  conld  have  some  asi 
that  there  was  to  be  no  objection 
payment  of  them.  He  was  referred,  and  he 
applied,  for  information  on  the  subject,  to 
Herbert  Claiborne,  a  lawyer,  who  had  been 
the  adviser  of  Bassett  ;  and  Claiborne  stated 
in  writing,  that  the  bonds  had  been  executed 
by  Bassett  to  Scott,  for  a  claim  of  the 
124  latter  as  administrator  *of  Robert  Rob- 
inson deceased ;  that  heCIaiborne"was 
conversant  with  the  whole  transaction,  and 
thought  there  could  be  no  doubt  but  that  the 
debt  was  a  bona  fide  one,  due  now  to  Scott 
alone;"  that  Bassett  had  entered  into  the 
arrangement  in  consequence  of  which  he  had 
executed  the  bonds,  advisedly,  and  "upon  the 
most  mature  deliberation,"  and  Claiborne 
himself,  after  both  he  and  Bassett  had  paid 
much  attention  to  the  nature  of  the  claim, 
had  prepared  the  bonds,  and  the  deed  of  trust 
(in  which  be  was  the  trustee)  to  secure  the 
payment  of  them  ;  and  that,  since  the  bonds 
and  the  deed  were  executed,  Bassett  had 
informed  him,  that  he  was  endeavoring  to 
make  arrangements  to  raise  a  sufficient  sum 
of  money  to  pay  ofF  the  bonds  to  Scott. 

Fisher  still  hesitated  to  purchase  the  bonds, 
til!  it  should  be  ascertained  from  Bassett  him- 
aelf,  that  there  would  be  no  objection  to  the 
payment  of  them,  when  they  should  fall  due. 
On  the  14th  March  1828,  Scott  wrote  a  letter 
to  Bassett,  informing  him,  that  he  had  on  that 
day  assigned  the  bonds  to  Fiaher  (though,  in 
fact,  noBuch  assignment  had  yet  been  made) ; 
and  this  letter  was  sent  by  a  special  messen- 
ger to  Bassett.  On  receiving  notice  of  this 
actnal  assignment  (as  he  had  reason  to  sup- 
pose it  was)  Bassett,  while  he  declined  to  give 
any  written  assurance  of  payment  to  the 
assignee,  told  the  messenger,  verbally,  "that 
the  bonds  were  really  and  bona  fide  due,  and 
that  he  would  pay  them  to  the  assignee  of  the 
same."  The  messenger  stated  this  verbal 
declaration  of  Bassett  in  an  affidavit,  which 
was  handed  to  Fisher ;  but  Bassett's  care  to 
avoid  giving  a  written  assurance,  was  not 
communicate  to  him.  Fisher  then  com- 
pleted the  purchase,  and  took  an  assignment 
of  the  bonds.  He  paid  Scott  3000  doUara  in 
cash,  for  the  three  bonds,  which  amounted 
in  the  aggregate  to  3950  dollars  72  cents. 
Of  the  fairness  and  sincerity  of  the  repre- 
sentations made  by  Bassett  in  respect 
125  to  these  bonds,  as  well  as  of  *those 
made  by  his  friend  and  adviser  Clai- 
borne, there  was  not  the  least  reason  to  doubt. 
Neither  of  them,  at  the  time,  any  more  than 
Fisher,  suspected  that  there  was,  or  could  be, 
any  such  equitable  objection  to  the  payment   original  E 


of  the  bonds,  as  shortly  afterwards  appeared. 

James  Lyons,  one  of  the  sureties  of  Scott 
in  his  bond  for  the  due  administration  of 
Robert  Robinson's  estate,  gave  notice  lo 
Bassett,  in  July  1828,  that  he  regarded  the 
letters  of  administration  which  Scott  had 
obtained  of  that  decedent's  estate  as  illegal, 
and  that  he  should  take  steps  to  relieve  him- 
self from  any  responsibility  as  Scott's  surety. 
Of  this  Bassett  immediately  informed  Fisher  ; 
and  added,  that  the  consideration  of  the  bonds 
he  had  given  to  Scott  and  Scott  had  assigned 
to  Fisher,  was  the  claim  which  Scott  as  the 
administrator  of  Robinson's  estate  had  on 
Philip  Grymes'e  estate,  and  that,  therefore, 
the  bonds  would  not  be  paid  to  any  one  but 
upon  the  special  order  of  the  court  of  chanr 
eery. 

The  general  court,  at  November  term  182&, 
made  the  following  order  :  "  On  the  motion 
of  James  Lyons,  to  commit  the  estate  of 
Robert  Robinson  deceased  to  the  sheriff  of 
the  county  of  Middlesex  :  This  day  came  the 
said  James  Lyons  by  his  attorney,  and  the 
court  having  maturely  considered  the  evi- 
dence adduced  in  support  of  the  said  motion, 
it  seems  to  the  court  from  the  said  evidence, 
that  the  said  Robert  Robinson  died  out  of 
this  commonwealth,  and  had  not  at  the  time 
of  his  death  any  place  of  residence  therein, 
and  had  not  any  lands  or  any  other  estate 
in  the  city  of  Richmond ;  and  that,  therefore, 
the  letters  of  administration  on  the  estate  of 
the  aaid  Robert  Robinson,  which  were  granted 
to  Robert  G.  Scott  by  the  hustings  court  for 
the  said  city  of  Richmond,  are  void ;  and  it 
appearing  to  the  court,  that  the  said  Robert 
Robinson  had,  at  the  time  of  his  death,  some 
estate  in  the  county  of  Middlesex,  and  he 
having  died  intestate  more  than  three  monlhs 
and  no  person  applying  for  administra- 
tion of  his  goods  and  chattels  the 
•court  doth,  in  pursuance  ot  the  motion 
of  the  said  James  Lyons,  order  the 
sheriff  of  the  said  county  of  Middlesex  to  take 
the  estate  of  the  said  Robert  Robinson  into 
possession,  and  administer  the  same 
according  to  law,"* 

Braxton  and  wife,  thedistributees  of  Philip 
Grymes  deceased,  upon  being  apprized  of  the 
above  proceeding  of  the  general  court,  served 
a  notice  on  Baaaett.  in  January  1829,  to  the 
following  effect ;  "  That  no  payment  which 
Baaaett  ahoutd  make  to  Robert  G.  Scott-  who 
had  been  lately  considered  the  administrator 
of  Robert  Robinson  deceased  of  Nova  Scotia, 
would  be  allowed  or  admitted  as  a  set-off  or 
credit  againat  the  balance  due  from  Hcaly 
the  former  administrator  of  Grymes  to- 
Grymes's  estate." 

The  first  liond  executed  by  Bassett  to  Scott 
and  by  Scott  assigned  to  Fisher,  having  fallen 
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be  no  doubt  that  the  debt  was  a  bona  fide 
one,  due  now  to  Scott  alone;"  and  by  the 
fact  that  the  bonds  were  executed  by  Basiett, 
in  his  individual  character,  to  Scott,  in  bis 
iadividnal  character.  That  Fisher,  though 
he  did  not  doubt  the  truth  of  this  informa- 
tion, still  refused  to  purchase  the  bonds, 
until  he  should  ascertain  from  Bassett  him- 
self, whether  or  no  he  had  any  objection  to 
the  payment  of  them  when  they  should  fall 
due ;  upon  which  a  messenger  was  sent  to 
Bassett  to  inform  him  of  Fisher's  desiRo  to 
purchase  the  bonds  ;  and  the  messeng-er  made 
an  aflidavit,  which  was  handed  to  Fisher, 
that  Bassett  said  the  bonds  were  really  and 
bona  fide  due,  and  he  would  pay  them  to  the 
assignee  of  the  same.  That  upon  this  as- 
surance, Fisher  purchased  the  bonds  from 
Scott,  and  paid  him  the  money  for  them. 
That  both  Braxton  and  Bassett  knew,  that 
Scott  intended  to  raise  money  on  this  claim, 
and  concurred  in  the  arrangement  to  enable 
him  to  do  bo;  Braxton,  with  this  knowledge, 
gave  Scott  the  open  letter  to  Bassett,  au- 
thorizing Bassett  to  settle  the  claim  with 
Scott,  and  promising  him  a  credit  pro  tanto; 
Bassett,  with  the  same  knowledge,  executed 
his  bonds  to  Scott  in  his  Individual  charac- 
ter; they  both  thus  recognized,  and  held  out 
to  the  world,  Soott's  right  to  make  what  dis- 
position he  pleased  of  the  claim  of  Robin- 
son's estate  on  that  of  Grymes.  And  that, 
under  all  the  circumstances  of  the  case, 
neither  Bassett  nor  Braxton  had  any  ground 
of  equity,  on  which  the  former  could  with- 
hold, or  the  latter  interfere  to  prevent,  the 
payment  of  the  money  to  him, 

Braxton  and  wife,  in  their  answer,  stated, 
that  Braxton's  letter  to  Bassett  of  the  1st 
February  1828,  in  which  he  promised  to  allow 

Bassett    a    credit     against    Grymes's 
129      'estate,  for  so  much  as  he  should  make 

an  arrangement  to  pay  to  Scott,  as  the 
administrator  of  Robinson,  on  account  of  the 
claim  of  Robinson's  estate  against  the  estate 
of  Grymes, — was  written  under  the  impres- 
sion, that  Scott  was  the  rightful  administra- 
tor of  Robinson,  and  had  authority  to  receive 
the  debt  due  that  intestate  :  that  the  object 
was.  simply,  to  apply  a  portion  of  the  funds 
of  Grymes's  estate,  to  the  payment  of  a  debt 
justly  due  from  it,  to  the  person  who  had  a 
right  to  receive  payment  of  it  and  give  an 
acquittance:  but  that,  if  the  judgment  of 
the  general  court  was  right,  if  Scott's  letters 
of  administration  of  Robinson's  estate  were 
lerely  void,  if  he  had  no  authority  to  receive 
the  assets  of  that  decedent,  and  if  a  payment 
to  him  would  leave  Grymes's  estate  still 
responsible  to  the  legal  representative  of 
Kubinson  ;  then,  they  insisted,  Bassett  oug-ht 
to  be  injoined  from  making  the  payment  to 
Scott's  assignee  Fisher,  as  (under  the  cir- 
cumstances) he  would  have  been  inhibited 
from  making  the  payment  to  Scott  himself, 
if  he  still  held  Bassett's  bonds. 

The  sheriff  of  Middlesex,  to  whom  the  gen- 
eral court  had  committed  the  administration 
of  Robinson's  estate,  in  his  answer,  said  be 
had  heard,   that  his  intestate  had  a  large 

against   the  estate  of  Grymes,  which 

still  remained  unsatisfied  ;  but  be  disclaimed 

whole  transaction,  and  thought  there  could  all  knowledge  of  the  transactions  stated  in 


due,  and  Basiett  having  refused  to  make 
payment  thereof,  Claibi^ne,  the  trustee  in 
the  deed  of  trust  which  Bassett  had  executed 
to  secure  punctual  payment  of  the  debt,  at 
theinstanceof  Fisher  the  assignee,  advertised 
the  trust  subject  for  sale,  in  pursuance  of  the 
deed,  to  satisfy  the  debt. 

Whereupon,  Bassett  exhibited  bis  bill  in 
the  superiour  court  of  chancery  of  Richmond, 
against  Scott,  Fisher  the  assignee  of  the 
bonds,  Braxton  and  wife  the  distributees  of 
Grymes,  the  sheriff  of  Middlesex  to  whom  the 
general  court  had  committed  administration 
of  Robert  Robinson's  estate,  and  Claiborne, 
the  trustee  in  Bassett's  deed  of  trust  to  secure 
the  debt  in  question,— setting  forth  the  trans- 
actions, as  above  narrated  :  charging  particu- 
larly, that  Fisher  was  apprized  of  the 

127  consideration  of  the  *bonds  executed 
by  Bassett  to  Scott,  and  assigned  by 

Scott  to  him,  at  the  time  he  took  the  assign' 
ment  thereof ;  namely,  that  theconsideratloE 
was  a  debt  claimed  by  Scott  as  the  adminis- 
trator of  Robinson's  estate:  representing 
that  Bassett  could  have  no  interest  to  with 
hold  payment  of  the  bonds  to  the  assignee 
who  held  Ibem,  provided  such  payment  would, 
according  to  the  true  design  of  the  transac- 
tion, entitle  him  to  a  credit  pro  tanto  against 
the  claim  which  Grymes's  representatives 
had  against  the  estate  of  his  father  and  tes- 
tator, as  one  of  the  sureties  of  Bealy  the 
former  administrator  of  Grymes's  estate,  on 
account  of  the  waste  thereof  that  Healy  had 
committed  :  and  praying,  that  the  defendants 
should  litigate  among  themselves,  and  that 
the  court  should  decide,  whether,  under  the 
circumstances  of  the  case,  Bassett  should  pay 
the  money  to  Scott's  assignee  Fisher,  or 
not ;  that,  in  the  mean  time,  Claiborne,  the 
trustee,  should  be  injoined  from  proceeding 
to  sell  the  trust  subject  mortgaged  by  Bas- 
sett, to  satisfy  the  bond  which  had  become 
due  ;  and  general  relief. 

Fisher,  iu  his  answer,  said,  that  the  bonds 
were  offered  to  him  by  an  agent  of  Scott, 
and  he  declined  purchasing  them  till  he 
should  be  exactly  informed  of  the  rights  of 
the  parties  in  the  transaction  ;  upon  wtaich 
the  agent  told  him,  that  the  representatives 
of  Philip  Grymes  had  a  claim  against  Bas- 
sett, as  the  executor  of  his  father,  who  was 
a  surety  of  Healy  the  former  administrator 
of  Grymes's  estate  ;  and  Scott  had  a  claim 
on  Grymes's  estate  for  a  legacy  due  to  Robert 
Robinson ;  that  Scott  was  the  owner  of  this 
claim,  having  purchased  it,  and  had  a  further 
right  to  it  as  administrator  of  Robinson ; 
that  Braxton,  who  was  now  the  person  prin- 
cipally interested  in  Grymes's  estate,  had, 
after  consulting  counsel,  admitted  Scott's 
right  to  the  claim,  authorized  Bassett  to  set- 
tle it  with  Scott,  and  agreed  to  allow  Bassett 
a  credit  against  Grymes's  estate  for  so  much 
as  he  should  pay  Scott  ;  and  that  thereupon 
Bassett  had  executed   these  bonds   to 

128  Scott.  *aQd  given  him  a  deed  of  trust  to 
secure  the  payment.  That  this  repre- 
sentation was  confirmed  to  Fisher,  by  the 
written  statement  of  Claiborne  (who  bad 
been  Bassett's  adviser  and  agent  in  the  busi- 
ness)   that   "he   was    conversant    with    thi 
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the  bill ;  and  concluded  with  asktiiK  "  ti 
dUmiesed  with  his  costs." 

As  to  the  defendant  Scott  the  bill  was 
taken  pro  confesso. 

The  defendant  Claiborne,  having  no  inter- 
est in  the  controversy,  was  examined  as  a 
witneu  in  the  cause.  It  appeared  from  bis 
deposition,  that,  tbongh  it  was  certainly 
Braxton's  object  to  apply  the  money  due 
from  the  estate  of  Bassett  to  that  of  Grymes, 
to  the  payment  of  thedebtduefromGrymea's 
estate  to  that  of  Robinson  ;  and  though 
Bassett's  object  was  to  get  a  credit  against 
Grjmea's  administrator  for  so  much  as 

130  he  ahonld  pay  *to  Robinson's  adminis- 
trator ;  and  though  they  both  believed. 

that  Scott  was  the  administrator  of  Robinson 
duly  appointed  and  qualified  ;  yet,  in  making 
the  arrangement  with  Scott,  they  both 
wished  and  intended  to  accommodate  him 
personally  ;  and  both  probably  thought,  as 
Claiborne  thought  at  the  time,  and  as  he 
informed  Fisher,  that  Scott  was  the  real 
owner  of  the  claim  of  his  intestate  Robinson 
on  Grymes's  estate.  It  appeared  also,  that 
the  only  advantage  which  Bassett  promised 
himself,  was  the  credit  he  obtained  from 
Scott  for  the  payment  of  the  money  in  three 
annual  instalments. 

There  was  no  proof  whatever,  that  Scott 
had  purchased  from  the  next  of  kin  of  Robin- 
son, their  interest  in  the  claim  upon  Grymes's 
estate,  or  that  he  had  any  right  in  the  claim 
bat  as  the  administrator.  At  the  same 
time,  it  was  certain,  that  Fisher  understood 
and  believed  that  Scott  was  the  absolute 
owner  of  the  claim. 

The  canae  was  transferred  to  the  circuit 
snperiour  court  of  Henrico.  And  that  court, 
upon  the  hearing,  decreed,  that  the  injunction 
awarded  to  restrain  the  trustee  Claiborne, 
from  proceeding  to  sell  the  subject  mortgaged 
by  Bassett's  deed  of  trust,  should  be  perpet- 
uated ;  that  Fisher  and  Claiborne  the  trustee 
ihonld  release  to  Bassett  all  right  and  claim 
Diider  the  deed  of  trust ;  that  Fisher  should 
bring  Bassett's  three  bonds  into  court  to  be 
cancelled ;  that  Scott  should  pay  Fisher  the 
3000  dollars  be  had  received  from  him,  with  in- 
terest ;  and  that  Fisher  should  pay  the  plain- 
tiff's costs,  which  Scott  should  reimburse  to 
Fisher,  and  should  also  pay  him  his  costs. 

Fisher  applied  to  this  court  for  an  appeal 
from  the  decree  ;  which  was  allowed. 

The  cause  was  argued  here,  by  counsel  for 

all  the  different  parties  interested ;  by  the 

attorney  general  and  J.  M'C.  Wickham  for 

the  appellant;  by  Robertson   and  Robinson 

for  the  appellees  Braxton  and  wife ;  by 

131  Stanard  *for  the  appellee  Bassett  ;  and 
by  Johnson,  who  represented  the  inter- 
est of  the  sureties  of  Scott,  but  (they  not 
being  parties  to  the  suit)  appeared  nominally 
as  the  counsel  of  Bassett.* 


Tbc  questions  InvolTed  lu  the  cause  were  i 
iQterestlae  and  Important,  and  I 
tbac  be  cannot  elTe  a  reixirt  of  tbe 
was  not  present  at  ttie  artrnmeut.  and  no  such  not 
or  It  was  preserred,  as  would  enable  him  to  siv 
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the  validity  of  the  arrangement  of  the  debt 
due  from  Grymes's  estate  to  Robinson's  es- 
tate, made  with  the  defendant  Scott,  I  am  of 
opinion,  that  Scott  being  de  facto  adminis- 
trator of  Robinson,  under  tbe  appointment 
of  a  court  of  record  having  jurisdiction  of 
the  probate  of  wills  and  the  granting  of  ad- 
ministration, any  payment  made  to  him  by 
any  debtor  of  that  estate,  before  his  authority 
was  superseded,  would  have  been  a  good  pay- 
ment, and,  of  course,  every  irrevocable  ar- 
rangement made  with  him  by  such  debtor, 
would  be  good  and  valid  against  any  subse- 
quent administrator.  I  do  not  consider  a 
county  or  hustings  court,  in  relation  to  the 
grant  of  administration,  as  standing  on  tbe 
same  footing  with  the  ordinary  in  Fngland. 
The  county  court  is  a  court  of  record,  and 
its  judgments  or  sentences  cannot  be  ques- 
tioned, collaterally,  in  other  actions,  pro- 
vided it  has  jurisdiction  of  the  cause.  6  Bac 
Abr.  Sheriff.  M.  2.  p.  166,  3  Wils.  MS.  And 
this  is  to  be  understood  as  having  reference 
to  jurisdiction  over  the  subject  matter :  for 
though  it  maybe  that  the  factsdo  not  give  ju- 
risdiction over  the  particular  case,  yet  if  the 
jurisdiction  extends  over  that  class  of  cases, 
the  judgment  cannot  be  questioned ;  for 
then,  the  question  of  jurisdiction  enters  into 
and  becomes  an  essential  part  of  the  judg- 
ment of  the  court.    Thus,  if  a  county  court 

were  to  give  judgment  of  death  against 
132      a  white  man,  the  'sheriff  would  have 

no  lawful  authority  to  execute  him  ;  or, 
if  a  court  of  chancery  were  to  grant  probate 
of  a  will,  it  would  be  ipso  facto  void,  since 
that  court  has  no  jurisdiction  in  any  case  of 
probates.  It  is  held  void  ipso  facto,  because 
no  inquiry  is  necessary  to  ascertain  its  inva- 
lidity. But  where  the  court  has  jurisdiction 
of  cases  ejusdem  generis,  its  judgment,  in 
any  case,  is  not  merely  void ;  because  its 
invalidity  cannot  appear  without  an  inquiry 
into  the  facts ;  an  inquiry,  which  the  court 
itself  must  be  presumed  to  have  made,  and 
which  will  not  therefore  be  permitted  to  be 
revived  collaterally.  Thus,  in  Prigg  v. 
Adams,  2  Salk.  674,  in  an  action  for  false 
imprisonment,  the  officer  justified  under  a 
ca.  sa.  on  a  judgment  in  the  court  of  com- 
mon pleas,  upon  a  verdict  for  5  shillings,  for 
a  cause  of  action  arising  in  Bristol :  the 
plaintifF  replied  an  act  of  parliament  erecting 
a  court  in  Bristol,  and  declaring  that  if  any 
person  brought  any  such  action  in  any  court 
at  Westminster,  and  It  appeared  upon  trial 
to  be  under  40  shillings,  no  judgment  should 
be  entered  upon  it,  and  if  entered  it  should 
be  void  :  yet  the  court  held  it  only  voidable, 
and  sustained  the  plea.  So,  if  an  action  of 
debt  were  brought  against  a  resident  of  Han- 
over in  the  county  of  Henrico,  and  judgment 
should  be  rendered  against  him,  a  sheriff 
could  not  refuse  to  levy  a  ca.  aa.  issued  upon 
the  judgment,  nor  would  he  be  liable  for 
false  imprisotiment ;  for  the  plaintiff  in  the 
action  of  false  imprisonment  would  not  be 
received,  collaterally,  to  allege  that  the  court 
bad  no  jurisdiction.  Were  it  otherwise,  the 
whole  system  of  jurisprudence  would  be  sub- 
verted :  the  sheriff  would  be  converted  into 
an  appellate  tribunal ;  and  instead  of  the 
defendant's  being  compelled  fofileaA  ti^the 
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jurisdiction  at  an  early  stage  of  the 
TCould  be  permitted  to  put  it  in 
another  case,  after  the  termination  of  the 
first.  As,  therefore,  the  defendant  might 
have  been  a  resident  of  Henrico  instead  of 
Hanover,  and  even  if  not,  as  he  might 

133  'nevertheless    have    been    suable    in 
Henrico   if   the  canae  of  action  arose 

there,  the  juilg-ment  of  the  court  is  conclusive 
upon  the  pointof  jurisdiction  ;  and  although, 
in  point  of  fact,  the  defendant  might  have 
been  a  nonresident,  and  the  cause  of  action 
might  not  have  arisen  in  Henrico,  yet  the 
jadgment  is  valid  ;  for  the  court  had  general 
jurisdiction  over  matters  of  that  description, 
and  the  question  whether  that  general  juris- 
diction embraced  the  particular  case,  having 
been  decided  by  its  judgment^  can  never  be 
again  raised,  except  by  a  proceeding  in  error, 
upon  a  case  properly  appearing  upon  the 
face  of  the  record. 

Such  would  clearly  be  the  law,  in  the  case 
of  a  lis  contestata,  where  both  parties  ap- 
peared, andthedefendant  either  submitted  to 
the  jurisdiction,  or  upon  plea  it  was  decided 
against  him.  How  then  is  it,  where  there 
is  a  proceeding  ez  parte,  and  of  course  where 
the  party  interested,  who  denies  the  jurisdic- 
tion, was  not  before  the  court  which  assumed 
it  ?  And  here  I  conceive,  as  before,  that  as 
to  all  the  world  except  the  party  interested, 
whose  rights  are  invaded  or  are  to  t>e  affected 
by  the  sentence,  that  sentence  is, conclusive. 
Thus,  if  administration  be  granted  by  the 
county  court  of  Henrico,  when  the  jurisdic- 
tion in  fact  t>elonged  to  Hanover,  within 
which  county  was  the  mansion  house  of  the 
intestate,  yet  no  debtor  of  the  estate  could  be 
received  to  plead  ne  unques  administrator,  in 
bar  of  an  action  for  the  recovery  of  a  debt 
due  to  the  estate.  The  greatest  confusion 
and  mischief  would  ensue,  if  such  were  the 
law  ;  for  then,  wherever  delay  was  desired, 
every. debtor  would  deny  the  jurisdiction, 
and  arrest  the  recovery  of  a  just  debt,  by 
embarrassing  inquiries  as  to  the  decendent's 
domicil  or  the  place  of  his  death,  or  whether 
the  greater  part  of  his  lands  or  estate  lay  in 
this  or  that  county.  I  take  it,  therefore,  to 
be  perfectly  clear,  that  Bassett  or  Braxton 
could  not  have  controverted  Scott's  pow- 
ers, and  that  payment  to  him,  or   an 

134  'irrevocable    engagement    with   him, 
must,  consequently,  be  sustained  as 

good  and  valid. 

Before  I  pass  to  other  points,  let  us  see  how 
far  other  persons  claiming  administration 
are  bound  by  the  irreg-ular  grant  of  a  court 
not  having  jurisdiction  in  the  very  case. 
Thus,  how  far  was  the  sheriff  of  Middlesex 
concluded  by  the  grant  of  administration  of 
the  hustings  court  of  Richmond,  supposing 
it  not  to  have  had  jurisdiction  in  this  partic- 
ular case  ?  And  here  observe,  that  the  pro- 
ceeding in  the  hustings  court  having  been  ex 
parte  instead  of  inter  partes,  it  could  con- 
clude the  rightsof  no  person  claiming  against 
it.  The  general  court,  moreover,  having 
jurisdiction  in  all  cases  of  administration, 
any  person  authorized  to  take  it,  whether 
next  of  kin,  creditor  or  sheriff,  might  in  that 
ind  obta!         


court  of  concurrent  jurisdiction.  When, 
therefore,  such  motion  is  made,  is  it  compe- 
tent  to  arrest  the  proceeding  by  shewing  that 
the  hustings  court  had,  without  jurisdiction, 
granted  administration  to  another  ?  I  think 
not.  It  is  admitted,  that  the  order  might  be 
repealed  by  citation  or  rule  upon  the  party  in 
the  hustings  court.  Of  course,  no  one  is  cop- 
eluded  by  it,  and  the  only  question  is,  by 
what  proceeding  it  can  be  rendered  inopera- 
tive. Now,  T  think,  the  principles  of  law, 
and  the  reason  and  convenience  of  the  thing, 
alt  conspire  to  prove  that  the  court  of  general 
jurisdiction,  upon  application  for  adminis- 
tration, is  not  concluded  by  a  grantof  admin- 
istration by  a  court  having  no  jurisdiction. 
For  It  Is  a  universal  rule,  that  no  man's  right 
of  action  (and  such  is  an  application  for 
administration)  can  tie  barred  or  impeded  by 
a  proceeding  to  which  he  was  not  a  party. 
And  if  the  general  court  could  not  grant 
administration  to  the  person  really  entitled 
to  it,  because  the  hustings  court,  without 
jurisdiction,  had  granted  it  to  another,  the 
party  entitled  would  be  barred  and  precluded 
of  his  rights  by  a  sentence  which  be  bad  no 

opportunity  of  contesting. 
1^  *lt   is  objected,   however,   that  thus 

there  might  be  two  administrations. 
Admitted.  Such  a  state  of  things  may  well 
occur  under  our  law ;  and  this  not  only 
where  one  of  the  courts  granting  adminis- 
tration has  no  jurisdiction,  but  even  where 
both  have  jurisdiction.  Thus  the  county 
court,  the  circuit  superiour  court,  and  the 
general  court,  have  concurrent  jurisdiction. 
They  may  all  sit  on  the  same  day,  and  each 
may  grant  administration  to  a  different  cred- 
itor, upon  application  after  the  lapse  of 
time  in  such  case  required  by  law.  Suppose 
two  such  concurrent  jurisdictions  should 
grant  two  administrations.  It  may  not  be 
easy  to  decide  how  the  difficulty  of  these  con- 
flicting rights  would  be  avoided.  But  where 
one  of  the  courts  has  jurisdiction,  and  the 
other  has  not,  there  can  be  no  reason  to 
doubt,  that  that  which  is  granted  by  the 
court  having  jurisdiction  is  valid,  and  that 
which  emanates  from  the  court  having  no 
jurisdiction  is,  as  to  the  former,  a  nullity. 
So,  although  the  latter  is  first  panted,  yet 
upon  application  to  the  proper  jurisdiction, 
that  jurisdiction  must  treat  as  a  nullity  the 
'ntrusion  of  a  tribunal  having  no  jurisdic* 
tion.  How  can  it  dootherwise  ?  Shall  it  ac- 
quiesce in  the  invasion  of  its  own  authority 
and  the  rights  of  the  applicant,  by  dismiss- 
ing him  from  its  forum,  and  turning  him 
around  to  the  tribunal  which  has  done  the 
wrong,  for  redress  by  way  of  citation  7  and 
this  too,  when  the  proceeding  had  been  ex 
parte  7  Shall  it  consider  itself  functus  afRcio. 
and  barred  of  the  right  of  acting  on  the  sub- 
ject, by  the  previous  action  of  a  body  having 
no  right  to  act  ?  I  think  not.  It  must,  in 
the  nature  of  things,  determine  its  own  juris- 
diction. Every  court  must  do  so,  though  if 
it  errs,  its  judgment  will  be  corrected.  And 
in  determining  its  jurisdiction,  if  it  l>e  al- 
leged that  the  subject  has  been  concluded, 
and  the  powers  of  the  courts  of  probate  ex- 
ited by  a  previous  grant,  it  must  of  ne- 


of  right,  unless  it  was  excluded  by  some  other  ccssity  inquire,  whether  the  court  making 
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the  grant  had  juriBdiction  to  make  it ; 

136  for,   the  'proceediDg  having   been   ex 
parte,  the  sentence  ie  conclusive  apon 

no  one.  I  am  therefore  of  opinion  that  the 
grant  of  administration  b]r  tbe  general  court 
was  valid  ;  that  that  court  had  a  right,  and 
was  of  necessttr  obliged,  to  inquire  Trhether 
the  fansting-B  conrt  of  Richmond  had  jurisdic- 
tion ;  and  on  ascertaining  the  negative,  it 
was  right  in  treating  the  grant  of  the  hus- 
tings conrt  as  a  nullity.  From  that  time, 
bnt  from  that  time  onlj,  it  became  null  and 
void,  and  after  payments  toScott  would  have 
been  invalid. 

It  is  said,  however,  that  debtors  might  be 
ignorant  of  tbe  new  grant  of  administration. 
It  is  not  necessary  now  to  decide,  whether 
payments  made  to  Scottwithout  actual  notice 
of  the  revocation  of  his  powers,  would  have 
been  good.     Admitting  they  would 
that  the  grant  of  the  general  conrt  was  notice 
to  all  the  world,  yet  tt  is  not  more  unreasoi 
able  to  affect  debtors  with  anch  notice,  than  \ 
hold  that  every  person  entitled  to  administr: 
tion  is  bound  to  take  notice  of  an  irregoli 
administration.     Thus,  if  A.  dies  at  his  mai 
sion  honae  in  the  county  of  Wood,  and  has  a 
debtor  in  Elizabeth  City,  the  jurisdiction  is 
in  Wood  conoty  court.    Yet  if  administration 
t>e  improperly  granted  in  Elizabeth  City,  it 
is  contended,  that  the  subsequent  grrant  by 
the  proper  court  is  void;  that  the  party  ap- 
plying onght  to  have  known  the  proceeding 
in  Elizatieth  City,  and  that  be  is  bound  by 
it.    I  cannot  think  so.     It  would  be  i 
strange,  if  a  court  entitled  to  act  upon  a 
'  ject  should  be  ousted  of  its  powers,   by  the 
unauthorized  action  of  any  one  of  a  hundred 
other  courts  having  no  jurisdiction  of    the 
subject. 

I  had  anxionsly  desired  to  avoid  any 
marks  on  tbis  part  of  the  subject,  as  there  is 
a  difference  of  opinion  in  the  court  respect- 
ing it.  But  it  is  impossible  to  avoid  it,  since 
the  action  of  the  court  depends  essentially  on 
tbequeation.  I  am  happy  in  being  sustained 
in  my  views  by  the  decision   of  the 

137  learned  judges  of  the   general  "courti 
cited  in  the  argument ;  Ex  parte   Bar- 
ker. 2  Leigh  719. 

On  the  merits  of  the  case,  I  am  clearly  of 
opinion,  ttiat  unless  fisher  could  shew  that 
Scott  had  fairly  become  the  purchaser  of  the 
debt  due  to  Robinson's  estate,  or  whs  in 
advance  to  that  estate  to  the  amount  of  the 
debt,  the  transaction  was  such  a  dealing 
with  the  assets  as  to  render  the  transfer  void. 
Tbe  sale  of  the  bonds  at  so  large  a  discount 
was  itself  prima  facie  a  devastavit,  and  the 
bnrden  of  proof  is  upon  Scott  or  Fisher,  that 
the  necessities  of  the  estate,  and  not  those 
of  the  administrator,  required  the  sacrifice. 
Fisher  must  have  known  Scott's  embarrass- 
ments. As  assignee,  he  naturally  looked  to 
the  circumstances  of  tbe  assignor ;  and  doing 
so,  be  mnst  have  known  his  difficulties. 
Here,  then,  is  a  dealer  with  an  administrator 
—conusant  that  the  claim  originally  belonged 
to  the  intestate's  estate — conusant  of  its  con- 
version into  the  form  of  a  private  debt  to  the 
administrator,  and  without  evidence  of  its 
transfer  to  him  by  those  interested— conu- 1 
sant  of  tbe  administrator's  great  embarrass- 


ments— who  unites  with  him  in  a  devastavit 
of  the  estate,  by  discounting  paper  belong- 
ing to  it,  at  the  ruinous  rate  of  twenty-five 
per  cent.,  without  evidence,  as  far  as  yet 
appears,  of  the  necessities  of  the  estate 
requiring  such  a  sacrifice.  I  forbear  to  com- 
ment on  the  other  circumstances  which  ought 
to  have  satisfied  Fisher  that  there  was  some- 
necessary.  The  conversion  of  the  estate 
debt  into  a  private  debt,  of  which  he  was 
aware,  was  itself  a  devastavit  in  law,  and  the 
sale  of  it  at  a  sacrifice  was  yet  more  obviously 
a  devastavit  in  fact.  He  has  enabled  the 
administrator  to  commit  it;  and,  upon  well 
received  doctrines,  he  must  be  the  loser. 
Still,  as  it  is  possible  that  Scott  may  be  in 
advance,  and  as  Fisher  will  he  entitled,  in 
that  event,  to  stand  in  his  shoes,  as  far  as  the 
reimbursement  of  such  advance.  I  am  con- 
tent to  let  the  cause  go  back,  to  sjve 
138  'an  opportunity  for  that  inquiry.  The 
decree  mast,  indeed,  be  in  any  event 
reversed,  since  the  injunction  should  only 
have  been  perpetuated  as  to  Fisher,  and  th* 
bonds  and  deed  of  trust  should  have  been 
delivered  over  to  the  sheriff  administrator  of 
Robinson,  for  tbe  benefit  of  the  estate. 

PAKKER.  J.  I  agree  with  thepresident  of 
the  court  in  the  opinion  hehas  just  delivered, 
that  the  grant  of  administration  to  Scott  by 
the  hustings  court  of  the  city  of  Richmond, 
was  not  a  void,  but  only  a  voidable  act.  The 
distinction  between  the  acts  of  a  court  hav-> 
ing  jurisdiction  over  the  subject  matter  under 
some  circumstances,  and  those  of  one  which, 
in  no  possible  state  of  things,  can  take  juris- 
diction over  the  subject,  is  a  sound  and 
sufficiently  intelligible  one  to  guide  our  judg' 
ments  in  the  present  case.  If,  under  any 
circumstances,  the  hustings  court  could  grant 
administration  to  Scott,  it  had  jurisdiction 
of  the  subject,  and  must  judgre  of  those  cir- 
cumstances. If  it  erred  in  determining  that 
the  facts,  upon  which  its  power  to  grant  ad- 
ministration in  the  particular  case  depended, 
were  sufficiently  proved,  it  was  an  error  to 
be  corrected  by  some  competent  authority ; 
but  until  so  corrected,  it  conferred  upon  Scott 
all  the  powers  of  a  rightful  administrator. 
The  analogy  attempted  to  be  drawn  between 
the  grant  of  an  administration  by  the  ordi- 
nary in  England,  and  such  grant  by  our 
irtH  of  record,  is  too  imperfect  to  justify  ns 
encountering  all  the  inconveniences  and 
mischiefs  which  would  result  from  consider- 
"ng  the  grant  here  merely  void ;  and  it  would 
be  violating  well  established  principles  set- 
tled in  other  cases  by  the  english  courts 
themselves,— as  the  counsel  for  the  appellees 
have  clearly  shewn. 

I  also  agree  in  the  opinion,  that  there  was 
such  a  dealing  with  the  assets  of  Robinson's 
:  between  Scott  and  Fisher,  as  to  ren- 
der the  transfer  of  the  bonds  bv 
139  "the  former  to  the  latter,  prima  facie 
void.  Fisher  admits  he  knew  that  the 
claim  of  Scott  on  Grymes's  estate  originated 
character  of  administrator  of  Robin- 
He  therefore  knew,  that  there  were 
equities  existing  in  third  persons,  which 
ought  to  have  been  respected.  If  Scott  was 
not  in   advance  to  the  estate/  6r  ^^1  fl"* 
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boug'ht  the  claim  from  the  distributees  of 
Kobinson,  he  could  not  deal  with  it,  in  the 
manner  he  did,  as  his  own  debt.  Or,  if  the 
necessities  of  the  estate  did  not  require  a  sale 
of  the  tMnds  at  so  large  a  discount,  it  wa.B  a 
devastavit  in  Scott  to  sell  to  Fisher.  When 
Fisher  bongbt  the  t^onds  for  so  much  less 
than  their  value,  under  the  circumstances 
existing  in  this  case,  he  took  on  himself  the 
risk  of  shewing  either  that  Scott  was  the 
real  owner  of  them,  or  that  the  necessities  of 
the  estate  justified  the  sacrifice.  This  he 
has  not  yet  shewn  ;  but  I  think  he  ought  to 
have  an  opportunity  of  doing  so,  and  that 
the  court  ought  not  to  have  perpetuated  the 
injunction  without  ordering  an  account  of 
Scott's  administration  of  Robinson's  estate. 
If  any  thing  is  due  from  that  estate  to  Scott, 
Fisher  is  entitled  to  stand  in  his  shoes  ;  and 
if  Scott  has  fairly  made  himself  the  individ- 
ual proprietor  of  the  bonds,  all  controversy 
is  at  an  end. 

I  also  think  the  court  of  chancery  erred  in 
directing  thebondsof  Bassctttobecancelled, 
and  the  deed  of  trust  to  be  released.  Thej 
should  stand  as  securities  for  the  benefit  of 
Fisher,  or  of   those  entitled   to  Robinson's 

The  only  point  in  which,  as  at  present  ad- 
vised, I  am  inclined  to  dissent  from  the 
president's  opinion,  is  as  to  the  effect  be 
gives  to  the  grant  of  administration  by 
the  general  court  to  the  sheriff  of  Mid- 
dlesex. It  seems  to  me,  that  this  grant 
was  itself  a  nullity ;  and  that  such  is  the 
necessary  consequence  of  considering  the 
first  grant  valid.  By  the  grant  to  Scott, 
he  was  constituted  the  complete  legal  owner 
of  the  estate  of  Robinson.    He  was,  for  the 

purposes  of  administering  it,  as  much 
140      the   'proprietor   of  the   assets,  as  the 

intestate  himself  In  his  lifetime.  No 
court,  of  equal  powers  over  the  subject  mat- 
ter, could  transfer  his  rights  to  another, 
without  repealing  and  annulling  the  original 
grant ;  and  that  grant  could  not  be  annulled 
but  by  citation  in  the  same  court,  or  by  the 
action  of  an  appellate  tribunal,  or  in  the 
several  modes  prescribed  by  our  laws. 
When  the  general  court  undertook  to  deter- 
mine, that  the  circumstances  to  give  the 
hustings  court  jurisdiction  did  not  exist,  it 
exercised  an  appellate  power  over  the  acts  of 
that  court.  It  decided,  that  it  had  erred  in 
its  judgment  as  to  a  matter  within  its  gen' 
eral  jurisdiction  over  grants  of  administra- 
tion ;  and  yet  it  did  not  and  could  nol 
undertake  to  repeal  or  annul  that  grant. 
When  the  grant  of  administration  was  made 
to  Scott,  the  jurisdiction  of  the  court  ovi 
the  intestate's  estate  ceased.  The  statui 
only  gives  power  to  the  court  to  grant 
letters  testamentary  or  of  administration, 
where  there  is  do  representative  of  the 
estate  capable  of  exercising  authority  over 
it.  The  very  object  of  the  law  is  to  con- 
stitute a  legal  owner  of  chattels  left  with- 
out such  owner  ;  and  where  there  is  already 
that  legal  proprietor,  the  foundation  of  the 
court's  jurisdiction  is  as  much  taken  away, 
as  if  the  intestate  himself  was  alive.  The  tSee  monoKrapiiic 
supreme  court  of  the  U.  States  has  de-  Award"  appended 
cided,  in  pursuance  of  these  principles,  that  oratt  084. 


where  probate  of  a  will  has  been  granted  to 
an  executor,  no  other  court  having  general 
powers  to  grant  administration,  can,  whilst 
the  executor  is  capable  of  acting,  transfer 
his  powers  to  an  administrator,  but  that  the 
latter  grant  would  be  merely  void,  and  every 
act  done  under  it  a  nullity.  Griffith  v.  Fra- 
zier,  8  Cranch  1.  The  reasoning  which  led 
the  court  to  such  conclusion,  seems  to  me  to 
apply  strongly  to  this  case.  Here,  the  estate 
was  as  fully  represented  as  if  there  had  l>een 
an  executor ;  and  I  do  not  perceive  how  a 
court,  without  repealing  and  annulling  the 
former  grant,  could  undertake  to  transfer  the 

estate  to  the  sheriff  of  Middlesex. 
141  *Yet,  as  this  case  will  go  back,  I  do 
not  know  that  it  is  necessary  for  us 
now  to  decide,  to  whom,  if  Fisher  fails  in 
establishing  his  rights,  the  money  due  from 
Bassett  ought  to  be  decreed.  The  court  be- 
low will  no  doubt  admit  or  direct  such  par- 
ties to  be  made,  as  are  interested  in  that 
question.  The  sureties  of  Scott,  and  the 
distributees  of  Robinson,  have  a  deep  inter- 
est in  it ;  and  it  does  not  follow  that  the 
court  will,  under  all  circumstances  that  may 
hereafter  appear,  decree  the  payment  to  the 
sheriff  of  Middlesex,  even  if  he  has  the  le- 
gal right  to  receive  it,  much  less  to  Scott, 
who  has  already  shown  a  dispoution  to  deal 
improperly  with  the  assets. 

I  should,  therefore,  be  content  to  reverse 
the  decree,  for  the  reasons  indicated  by  the 
president ;  with  directions  to  admit  all  proper 
parties  interested  in  the  controversy,  and  to 
have  an  account  taken  of  Scott's  adminis-  ' 
tration  on  Robert  Robinson's  estate,  in 
order  to  a  final  decree. 

CABELL.  J-,  expressed  no  opinion  on  the 
point  on  which  the  other  two  judges  differed, 
probably  thinking  there  was  no  necessity  to 
decide  it :  but  he  concurred  in  the  decree 
proposed  by  Parker,  J.,  whereby 

The  decree  of  the  circuit  superiour  court 
was  reversed  with  costs,  and  the  cause  re- 
manded, with  directions  to  make  new  par- 
ties, and  to  order  an  account  to  be  taken  of 
Scott's  administration  of  Robinson's  estate, 
in  order  to  a  final  decree. 


2  *Sulton  v.  Dickinson. 

December.  18>7.  Richmond. 
(Abseut  BBOOB*  and  BBOCKBtiBBorGB.*  J.) 


ChUaed— BIlBct  — In  an  action  ot  aSBUmpHlt.  the 
damairea  laid  in  [be  writ  are  SOO  dollars  :  tbe  deo 
laratloQ  is  in  blank  as  to  tbe  Bums  assumed  and 
as  to  the  damaKes  :  all  matters  In  difference  In 
the  cause  are  referred  to  arbitrators  :  tlie  arbi- 
trators award  to  the  plalnillf  Mt  dollars  :  and 
JudKment  is  given  accordlnc  to  the  award : 
Heu).  tbe  award  Is  eood.  tboneb  the  amoant 
awarded  exceeds  the  damages  claimed. 


e  circuit  court. 
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'.  Cnnnlarliam.  > 


;d.y  Google 


WtLCOX.  V.  PSAKMAM. 


and  writ  of  Inquiry  of  damaKca  awarded  :  Iben. 
wlUioDtBetUaE  aside  the  Indsment  or  writ  of  la- 
qnliT.  the  iiartles  come  by  tlielr  attomeyt.  and 
■abmlt  tbe  matters  In  difference  to  arbitrator, 
and  tbia  aubmlaslon  Is  entered  In  tbe  record : 
HsLD.  :be  snbmlialon  1b  Eood  and  blndlnE  on  tbe 
defendaoL 
SaHC—Awud—RKlUlt.— Submission  to  arbitrators 
of  matters  In  difference  In  a  snlt  pending : 
award  profesalns  to  be  made,  and  appeariDK  to  be 
In  fact  made,  pnrauaat  to  tbe  submission,  bnt  not 
statins  expressly  tbat  tbe  arbitration  was  con- 
aned  to  tbe  matters  In  difference  la  tbe  suit ;  and 
this  award  beld  sood. 

A  writ  of  capias  ad  respotidendiiiii  was 
sued  out  of  th«  t^onntj  court  of  Caroline,  \rj 
Dickinson  against  Sutton,  in  an  action  on 
the  caw  \  and  the  damag-es  laid  in  the  writ 
were  300  dollars.  Dickinson  filed  a  declara- 
tion it)  indebitatns  aseumpsit  for  tbe  price 
of  Koods,  wares  and  merchandise  sold  and 
delivered,  and  on  aquantnm  valebat  for  the 
SBine;  bat  the  declaration  was  in  blank 
throng-hout,  both  as  to  tbe  sums  assumed, 
and  as  to  tbe  damages.  Sutton  having  been 
arrested  on  tbe  writ,  and  not  appearing, 
judgment  was  entered  against  him  by  de- 
fattlt,  and  a  writ  of  inquiry  of  damages 
awarded.  At  a  subsequent  term,  as  the  rec' 
ord  stated,  the  parties  came  by  their  attor- 
neys, and  (without  setting  aside  the 
judgment  or  the  writ  of  inquiry)  mu- 
143  tually  submitted  all  matters  *ia  differ- 
ence between  them  in  the  case,  to  the 
final  detennination  of  two  arbitrators  and 
SDch  umpire  as  they  should  choose  in  case 
they  should  disagree  ;  the  arbitrators  to  pro- 
ceed ex  parte,  in  case  either  party  should 
fail  to  attendi,  after  receiving  ten  days  pre- 
vious notice  of  the  time  and  place  appointed 
for  tbe  arbitration  Ac.  The  arbitrators 
made  and  returned  an  award,  in  tbese  words : 
"Pnrsnant  to  tbe  annexed  order  of  arbitra- 
tion from  the  county  court  of  Caroline  to  nr 
directed,  we  have  proceeded,  at  Golansville. 
agreeably  to  notice,  to  make  up  an  award  in 
the  case  of  W.  W.  Dickinson  against  J.  Sut 
ton,  and  find  a  balance  due  to  the  said  Dick- 
inson plain  tifF.  from  the  said  Sutton 
defendant,  of  443  dollars,  exclusive  of  costi 
Given  under  our  hands  Ac."  And  th! 
award  being  returned  to  the  court,  at  il 
next  succeeding  quarterly  term,  the  court 
ordered,  that  it  should  t>e  made  the  judgment 
of  the  court ;  and  tbat  the  plaintiff  should 
recover  against  the  defendant  the  suit 
443  dollars,  and  his  costs  of  suit.  Sutton 
applied  to  the  circuit  court  for  a  supersedeas 
to  the  judgment  ;  which  was  allowed;  bat 
the  circuit  court  afterwards  affirmed  the 
jndgment  of  tbe  county  court ;  and  to  this 
judgment  of  affirmance,  a  supersedeas 
allowed  to  Sutton  by  a  judge  of  this   cc 

The  cause  was  argued  here  by  Stanard  for 
the  plaintiff  in  error,  and  Johnsoti  for   the 
defendant,    upon    the   following   objectt 
taken  by  the  former — 

1.  That  as  the  defendant  had  not  entered 
an  appearance  to  the  action,  he  could  have 
uo  attorney  itt'court ;  and,  if  the  authority  of 
an  attorney  at  law  were  a  warrant  to  him, 
in  any  case,  to  submit  his  client's  cause  to 


That  as  the  blank  left  in  the  declaration 
for  the  damages  could  only  be  supplied  from 
the  writ,  and  thus  the  damages  were  but 
300  dollars,  the  matters  in  difference 
*in  the  action,  which  were  the  only 
subject  of  reference,  could  not  exceed 
that  sum  ;  and  the  arbitrators,  in  awarding  a 
larger  sum,  exceeded  their  authority,  and  so 
their  award  was  void.  He  cited  Bonner  v. 
Charlton,  5  East  139,  Pearse  v.  Cameron,  I 
Mau.  &  Selw.  675. 

3.  Tbat  the  award  did  not  profess  to  be 
confined  to  the  matters  in  difference  between 
:he  parties  in  the  particular  suit,  to  which 
tbe  authority  of  the  arbitrators  was  limited. 
PER  CURIAM.  The  judgment  is  to  be 
affirmed.  

Wilcox  V.  Pearman. 

Jannary,  1BB8.  Rlcbmond. 
{Absent  BROOKS.  J.) 
AMlsomeats— Evldeoce  malBst  Asslsoae— Receipt  of 
AcdBDor— Cbh  iI  Bar.— a  leeatee  asslens  bis  claim 
for  tbe  lesacy  by  deed;  tbe  asslenee  brloES  snlt 
for  [t  asalnst  tbe  eiecntor  and  hia  surety,  who 
produce  In  their  defence,  a  receipt  In  full.  Bl(rned 
by  the  legatee  aod  bearlns  date  before  tbe  deed 
of  asHlsoment:  Hai.n.  such  a  receipt  Is  no  evl- 
dence  against  the  assignee,  without  proof,  that  It 
was  really  executed  before  the  assignment :  nor  is 
tbe  date  to  tie  taken  as  prima  facie  true. 
lame — Sane — Acknowiedymeiit  f>f  Psyeat  by  As> 
»hnior.»— The  acknowledgment,  written  or  ver- 
bal, of  tbe  assignor  of  a  claim,  that  the  same  bas 
been  paid  to  bim.  is  no  proof  against  the  assignee, 
unless  It  be  proved  to  have  been  made  before  the 
assignment;  and  tbe  burden  of  proof  lies  on  tbe 

Jeffrey  Gilliam,  late  of  Charles  City,  died 
n  1816,  and  by  his  will  directed  his  whole 
estate,  which  was  all  personal,  to  be  sold; 
and  after  directing  that  his  debts  and  some 
small  legacies  should  be  paid  out  of  the  pro- 
ceeds of  the  sale,  be  bequeathed  tbe  residue 
to  his  two  sons,  Edward  and  William, 
145  to  be  equally  divided  between  'them  ; 
and  he  appointed  his  son  Thomas  hia 
executor.  Thomas  Gilliam  proved  the  will, 
and  qualified  as  executor,  in  the  county 
court  of  Charles  City,  in  May  1816;  and 
Hamlin  Wilcox  was  hia  surety  in  his  execu- 
torial bond. 

Edward  Gilliam,  one  of  the  testator's  resid- 
uary legatees,  by  deed,  dated  the  17th  Jao- 
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bis  debt  la  no  evidence  against  the  assignee  on  less 

Is  equally  true  whether  his  acknowledgment  la  oral 
or  written.  And  further,  tbe  burden  Is  upon  the 
debtor  to  prove  tbat  tbe  acknowledgment  was  made 
anterior  to  the  assignment.  Qlnter  t.  llreeden.  »0 
Va.  BTO,  le  S.  E.  Rep.  ns.  citing  principal  case.  To 
tbe  same  effect,  see  principal  case  also  cited  In 
Pettlt  V.  JennlUKB,  2  Rob.  STS.  BSD.  and  foot-nott.  See. 
In  accord,  foot-note  to  Smith  v.  Betty,  11  OratL  7f&. 
and  cases  there  died.  ,...,tl   , 
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uary  1S20,  sold  and  asBigrned  all  bia  interest 
ia  the  teatator's  estate  to  Michael  Pearman. 

Pearman  exhibited  his  bill  in  thesuperiour 
court  of  chancery  of  Williamsburg,  agaitist 
Thomas  Gilliam  the  executof,  who  was  now 
a  resident  of  th6  state  of  Tennessee,  Wilcox 
the  surety  in  his  executorial  bond,  and  the 
administrator  of  the  legatee  William  Gilliam 
who  was  dead, — setting'  forth  the  will  of 
Jeffrey  Gilliam,  the  qualification  of  the 
executor,  and  the  assignment  of  JBdward 
Gilliam's  share  to  him  ;  charging,  that  tlie 
executor  had  never  settled  his  account  of 
administration  ;  and  praying  an  account 
thereof,  and  a  decree  for  his  assiR-nor's  share. 

Thomas  Gilliam,  the  executor,  never 
appeared  :  he  was  regularly  proceeded  against 
by  publication,   and  the  bill  was  taken    pro 

His  surety,  the  defendant  Wilcox,  put  in 
an  answer,  in  which  he  stated,  that 
Thomas  Gilliam,  the  executor,  had,  before 
the  date  of  the  deed  of  assignment  which 
was  executed  by  Edward  Gilliam  to  the  plain- 
tiff, and  under  which  he  claimed,  paid  to 
Edward  Gilliam  the  sum  of  3&S  dollars  29 
cents,  upon  condition  that  he  should  refund 
any  excess  of  that  sum  beyond  what  should 
appear  due  to  him  as  a  legatee  of  his  father 
on  a  fair  settlement  of  accounts  ;  and  tliat 
that  sum  did  in  truth  exceed  the  utmost  that 
could  be  due  to  Edward. 

The  only  question  in  the  cause  was, 
Whether  the  payment  of  385  dollars  29  cents 
had  been  in  fact  made  by  Thomas  Gil- 
liam, the  executor,  to  his  brother 
146  Edward,  "the  legatee?  and  made  before 
Edward's  deed  of  assignment  to  Pear- 
man  of  the  l7th  January  18207 

To  prove  the  affirmative,  Wilcox  produced 
the  receipt  for  the  payment,  which  his  prin- 
cipal had  put  into  his  hands.  The  receipt 
was  in  these  words :  "August  9th  1819.  Re- 
ceived of  Thomas  Gilliam  executor  of  Jeffrey 
Gilliam  deceased,  385  dollars  and  29  cents,  on 
account  of  the  legacy  bequeathed  to  me  by 
the  last  will  and  testament  of  my  father 
Jeffrey  Gilliam.  It  is  anderstood  and  agreed 
by  the  parties  here  mentioned,  that  should 
the  above  sum  of  385  dollars  29  cents,  on  a 
fair  settlement  of  said  estate,  be  more  than 
my  proportion,  the  overplus  to  be  returned 
by  me,  and  on  the  contrary  to  receive  any 
additional  amount  which  may  be  due  thereon. 
{Signed)  Edward  Gilliam."  The  signature 
of  Edward  was  proved,  and  indeed  admitted 
to  be  genuine.  And  this  paper  was  the  only 
evidence  adduced  of  alleged  payment. 

On  the  other  hand,  it  was  proved,  that  on 
the  9tb  August  1819,  the  date  of  the  receipt, 
Thomas  Gilliam  the  executor  was  in  the 
stateof  Tennessee,  and  Eldward  Gilliam  the 
legatee  was  in  Virginia ;  and  no  attempt 
was  made  to  prove,  that  the  money  was 
remitted  by  Thomas  Gilliam  to  Edward, 
though,  had  such  a  remitment  been  really 
made,  the  fact  of  the  remitment,  and  the  man- 
ner of  it.  would  probably  have  been  easily  sus- 
ceptible of  proof:  there  was,  indeed,  no  pre- 
tence that  the  money  had  been  remitted  from 
Tennessee  to  Virginia.  It  was  proved,  that 
Thomas  GUliam  left  Virginia  in  July  1818, 
and  returned  in  the  spring  of  the  year  1820 ; 


and  then,  was  without  money  to  pay  a  just 
debt  which  heowed  to  a  brother  iu  law.  And 
Eklward  Gilliam  himself  being  examined  as 
a  witness,  deposed,  that  when  hia  brother 
Thomas  returned  to  Virginia  in  1820,  he  told 
him,  that  be  had  sold  his  interest  in  bis 
father's  estate  to  Pearman  ;  at  which  Thomas 

was  very  much  displeased,  and  insisted, 
147      that  Eklwardshouldncvertheless 'give 

him  a  receipt  in  full  for  his  share  of  the 
estate ;  that  Edward  resisted  this  demand 
at  first,  bat  at  length  yielded  to  the  impor- 
tunity and  the  influence  of  his  brother,  and 
signed  the  receipt ;  that  the  receipt  was  in 
fact  given  by  him  in  1S20,  some  months  after 
his  assignment  to  Pearman,  and  was  ante- 
dated ;  and  that  Thomas  had  never  paid  him 
any  thing. 

.The  court  ordered  an  account  of  the  execu- 
tor's administration  of  the  estate  of  the  tes- 
tator Jeffrey  Gilliam ;  and,  in  stating  the 
account,  the  commissioner  wholly  disre- 
garded the  alleged  payment  by  the  executor 
to  the  legatee  &lward  Gilliam ,  of  385  dollars 
29  cents.  Hia  report  shewed  a  balance  of  293 
dollars  with  interest,  &c.  due  from  the  execu- 
tor to  Pearman  as  assignee  of  the  legatee 
Edward  Gilliam  J  and  a  balance  of  251  dollars 
with  interest  &c.  due  to  the  administrator  of 
the  other  legatee  William  Gilliam.  And  the 
court  approving  the  report,  decreed,  that 
Thomas  Gilliam  the  executor,  and  the  defend- 
ant Wilcox  hia  surety,  should  pay  those  sums 
to  the  plaintiff,  and  to  the  administrator  of 
William  Gilliam,  respectively,  upon  those 
parties  respectively,  giving  the  executor  the 
usual  refunding  bond's.  Wilcox  appealed 
from  the  decree  to  this  court. 


TUCKER,  P.  I  am  of  opinion,  that  the 
decree  should  be  affirmed.  There  ia  but  one 
point  on  which  I  deem  it  necessary  to  make 
a  remark :  it  respects  Edward  Gilliam's  re- 
ceipt for  his  legacy.  I  think  it  no  evidence 
against  Pearman  bis  assignee,  unless  it  ia 
proved  to  have  been  given  before  the  assign- 
ment. It  cannot  prove  itself,  neither  its 
genuineness  nor  the  truth  of  the  date.  The 
acknowledgments  of  an  assignor  that  he  has 
been  paid  his  debt  are  no  evidence  against 

the  assignee,  unless  they  were  made 
148      anteriour  to  the  assignment ;  and  *thia 

is  equally  true,  whether  his  acknowl- 
edgment is  oral  or  written.  Now  a  receipt  ia 
nothing  but  a  written  acknowledgment,  and 
is  not  evidence  against  the  assignee,  unless 
it  is  proved  to  have  been  given  anteriour  to 
the  assignment.  The  proof  of  this  is  upon 
the  debtor.  It  was  argued,  that  the  date 
of  the  receipt  must  be  taken  as  the  true  date, 
until  the  contrary  is  proved.  I  cannot  think 
so.  If  it  were  so,  every  such  paper  would 
prove  itself ;  which  cannot  be.  Moreover, 
the  parties  to  it  know  truly  when  it  was 
given  ;  the  assigneecannot  know.  The  par- 
ties to  it  must,  therefore,  prove  it ;  since 
otherwise,  however  false  and  fraudulent  it 
be,  it  will  prove  itself  to  be  true,  without  the 
possibility  of  contradiction.  Now,  in  this 
case,  if  we  take  the  testimony  of  Edward 
Gilliam,  the  date  is  proved  to  be  false  ;  and 
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even  if  we  reject  it,  there  is  do  proof  that 
the  date  i*  true.  Of  course  there  U  no  proof, 
that  the  acknowledgment  of  the  receipt  of 
the'  moaey  was  made  anteriour  to  the  assign- 
tnent,  and  it  was  therefore  no  evidence 
against  the  assignee.  Without  it,  there  is 
no  difficulty  in  affinning  the  decree. 


149  Mohnson  v.  Garland. 
January,  I3B8.  RlctuDond. 

Laadtord  sad  Teamt-AtlscbmMit  lar  Uada«  R«at— 
WhM  LosMF  Not  Entitled  t«.>-UDder  tbe  fltb  sec- 
tloD  of  tbe  statute  coDcemlas  rents,  l  Rev.  Code, 
cb.  IIS.  tbclessor  la  doc  eutlUed  to  an  attacbment 
forrcQt  not  yet  dae,  before  tbe  commeDcemeat  of 
tbe  term  tor  wbicb  the  rent  Is  to  be  paid. 

TIssM  Is  IBS  Imisi  II  bcfcn  CosiHeiKsiiMiit  of  Tann 
— Rlflits  o|  Le»»«e.*— If  sucb  attachment  for  rent 
not  yet  due.  belaaned  before  tbe  commencement 
of  tbe  term,  aud  levied  on  Che  Eooda  of  tbe  lessee: 
and  tbe  lessee  tbere upon  enterlncoa  recognizance 
to  pay  tbe  rent:  tbe  lessee  may,  nocnltbstandlnE 
ibe  recognizance,  move  the  conrt  Co  wblcb  tbe 
process  Is  returned,  to  anasb  cbe  attacbment  for 
IrreKolarlty:  and  ODsncb  motion,  tbe  court  onebt 
to  qnaab  tbe  atCacbmeoL  and  tbe  recognizance 
likewise  wblcb  was  founded  npon  It. 

This  was  an  attachment  issued  by  a  justice 
of  Amherst,  upon  the  application  of  Garland, 
against  the  effects  of  Johnson,  for  the  rent 
of  a  house,  which  had  not  yet  become  due. 
The  proceeding  was  under  the  statute  of  1 
Ser.  Code,  ch.  113,  §  9,  p.  448. 

It  appeared,  that  Garland  had  let  the  same 
premises  to  one  Knight,  for  a  term  which 
was  to  end  on  the  Ist  December  1833 ;  and 
dnriog  the  continuance  of  that  term,  he  let 
them  to  Johnson,  for  a  year  to  commence  on 
the  day  of  the  expiration  of  Knight's  term. 
Then  Johnson  contracted  with  Knight  for 
the  residue  of  his  term,  and  under  that  con- 
tract took  possession  of  the  premises. 

Before  the  new  term  had  commenced, 
namely,  on  the  26th  November  1833,— upon 
Garland  g-iying  bond  with  surety  as  required 
by  the  statute,  and  making  affidavit,  that 
Johnson  bad  agreed  to  pay  him  200  dollars 
for  the  rent  of  the  house  then  occupied  by 
him,  for  a  year  to  commence  on  the  1st 
December  1833  and  to  end  on  the  1st  Decem- 
ber 1834,  and  that  he  had  just  cause  to  sus- 
pect and  verily  believed,  that  Johnaon  mould 
remove    bia   effects   from   the     rented 

150  premises  liefore  the  time  of  "payment 
of  the  rent,— an  attachment  was  issued 

by  tbe  jnatice  against  Johnson's  effects, 
returnable  to  Ibe  next  term  of  the  county 
court  of  Amherst.  The  attachment  was 
levied  by  the  sheriff  on  the  goods  of  Johnson 
on  the  same  26th  of  November ;  and  Johnson 
entered  into  a  recognisance  with  surety,  with 
condition  to  pay  the  200  dollars  rent  on  tbe 
1st  December  1834,  together  with  all  the  costs 
and  charges  of  the  proceeding  ;  upon  which 
tbe  sheriff  restored  the  attached  effects  to 
him,  and  returned  the  attachment,  stating  in 


his  return,  his  levy  of  the  same,  the  recogni- 
zance given  for  the  rent  by  Johnson,  and  the 
restoration  of  the  attached  effects  to  him. 

Johnson,  at  the  next  term  of  the  county 
court,  moved  the  court  to  quash  the  attach- 
ment ;  at>d  Garland  also  appearing  to  oppose 
the  motion,  it  was,  by  consent,  transferred 
to  the  circuit  superiour  court  of  Amherst/ 
And  that  court,  upon  a  hearing,  overruled 
Johnson's  motion  to  quash,  with  costs. 
Johnson  asked  and  obtained  from  this  court 
a  supersedeas  to  the  judgment. 

Garland,  for  the  plaintiff  in  error,  insisted, 
that  the  attachment  ought  to  have  been 
quashed,  because  the  statute  gave  no  warrant 
for  such  a  process  in  a  case  like  this,  where 
not  only  the  rent  had  not  become  due,  but 
the  term  for  which  it  was  to  be  paid  had  not 
commenced  ;  and  that  the  recognizance  for 
the  rent,  having  been  exacted  from  Johnson 
by  the  coercion  of  this  unjust  process,  ought 
to  have  been  likewise  quashed  with  the  proc- 
ess ;  though,  perhaps,  if  the  attachment 
was  quashed,  that  alone  would  sufBce  to  ren- 
der the  recognizance  nugatory. 

The  attorney  general,  for  the  defendant  in 
error,  endeavoured  to  shew,  that  the  provi- 
sions of  the  statute  embraced  the  case,  and 
authorized  tbe  issuing  of  the  attachment. 
But,  he  said,  if  the  attachment  was  irregular, 
the  tenant  waived  all  objection  to  it  by  giv- 
ing the  recognizance  for  the  rent.  Be 
151  thereby,  in  effect,  *cut  off  the  inquiry 
he  afterwards  sougbt  to  raise.  For. 
upon  his  giving  the  recognizance  for  the 
rent,  the  attachment  was  functus  officio ; 
and  though  it  was  returned  to  court,  yet  there 
was  no  cause  in  court  upon  which  the  court 

BROCKENBROUGH,  J.  I  think  it  very 
clear,  that  under  the  9tb  section  of  the 
statute  concerning  rents,  an  attachment  for 
rent  which  is  to  t>ecome  due  at  a  future 
time,  cannot  be  issued  before  the  com- 
mencement of  the  term.  For,  until  the 
commencement  of  the  term,  the  relation  of 
landlord  and  tenant  does  not  exist.  In 
this  case.  Garland  had  made  a  contract 
with  Johnson,  previous  to  the  1st  December 
1833,  that  he  would  let  his  house  to  him,  for 
one  year,  for  200  dollars;  the  term  to  com- 
mence on  that  day,  and  to  end  on  the  Ist 
DecemberlS34.  It  happened,  that  on  tbe  26th 
November  1833,  Johnson  had  sundry  goods  on 
the  premises,  probably  under  tbe  lease  of 
Knight,*  who  was  the  tenant  for  that  year 
until  thelstDecembcrI833,wben  the  lease  of 
Johnson  was  to  commence.  Until  then,  John- 
son was  not  the  tenant  of  Garland  ;  and  by 
the  very  words  as  well  as  the  plain  meaning 
of  tbe  statute,  Garland,  not' being  the  land- 
lord of  Johnson,  had  no  right  to  sue  out  tbe 
attachment.  Johnson  having  goods  on  the 
premises  in  the  possession  of  Knight,*  had 
complete  control    of  them  ;  and  there  being 


It  tbe  Indge 
dif- 


*It  is  obTlouB.  from  these  re 

ferent  from  thac  which  the  reporter  has  above 
oflC  Tbe  reporter  has  seated  [t  from  the  record, 
according  Co  his  underatandlng  of  It.  after  a  veri 
careful  examination.— Noce  in  Orl^ii^l  ^4U<)^- 
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no  attachment  for  rent  which  would  therc' 
after  become  due  from  Knight,  nor  anj  lieu 
which  would  restraic  Johnson  from  disposing 
of  the  goods  as  he  pleased,  he  had  a  right  to 
remove  them  from  the  premises  at  any  time 
before  the  lat  December. 
The  attachment  having  been  irregularly 
issued,  the  defendant  appeared  on  the 

152  return   thereof,  and  moved  *the  court 
to   quash   the   process.     The   pJainCifi 

also  appeared  to  contest  the  motiou.  This 
motion  to  quash  was  the  correct  mode  of  pro- 
ceeding, and  the  court  to  which  the  process 
wasreturnable  was  the  proper  tribunal ;  Red- 
ford  V.  Winston,  3  Rand.  148. 

Johnson's  entering  into  the  recognizance 
to  paj  the  rent,  did  not  take  from  him  his 
right  to  have  the  attachment  qnashed  for 
irregularitj.  He  entered  into  that  recogni- 
zance under  compulsion  and  the  vis  major  of 
the  sheriff,  who  would  otherwise  have  kept  his 
goods  which  he  had  already  seized  ;  he  had 
no  other  way  of  peaceably  regaining  hU  goods 
but  by  entering  into  the  recognizance. 

I  think  the  judgment  should  be  reversed, 
the  attachment  quashed,  and  with  it  the 
recognizance  which  was  founded  on  it. 

PARKER,  CABELL  and  BROOKE,  J., 
concurred. 

TUCKER,  P.  I  agree  that  the  attachment 
was  irregular.  But  Johnson  having  entered 
into  the  recognizance,  it  was  not  competent 
to  him  to  move  to  quash  it,  there  being  no 
cause  in  court.  His  remedy  was  to  plead  the 
irregularity  of  the  proceeding  in  avoidance  of 
the  recognizance,  whenever  be  should  have 
been  sued  upon  it.  It  U  indeed  stated,  that 
the  parties  appeared  in  court.  But  if  the 
motion  was  regular,  the  proceeding  would 
have  been  right,  though  the  landlord  had  not 
appeared :  and  thus,  a  judgment  upon  his 
rights  would  have  been  given,  when  there 
were  no  parties  in  court.  For,  by  giving  the 
recognizance,  the  attachment  was  functus 
officio.  Nothing  further  could  be  done  ;  noth- 
ing further  was  to  bedone;  for  no  motion  lies 
upon  such  a  recognizance,  but  the  landlord's 
remedy  is  only  by  action  upon  it. 

The  judgment  must,  indeed,  be  reversed, 
because  the  court  gave  the  landlord  his 

153  costs  ;  which  ought  not  to  "have  been 
done.    The  court  should  merely  have 

struck  the  cause  from  the  docket.  The  costs 
of  the  attachment  were  included  in  the  recog- 


The  majority  of  the  judges,  however,  are 
of  opinion,  that  the  judgment  should  be  re- 
versed, and  the  attachment  and  the  recogni- 
zance both  quashed  ;  thus  coming  at  justice 
by  a  short  road  ;  which  1  do  not  regret, 
though  I  cannot  concur  in  it. 

Judgment  reversed. 


Bfl«rs,  Booth  &  St.  John  v.  Spooner 
and  Another. 

January,  18S8.  Rlchmona. 

(Absent  Cabbll  and  Brockeubkocoh.  J.) 

Contract  of  Ouaraatcc— No  Coiulderstlon*— Bfhct.— . 

a  writing  not  sealed,  g-narantles  pa 


Q  Pay  Debt  ol  Another— CoiuUcratiaD.- 


e  him  from  a  tblrd  person: 


cbec 


In  proof  ;    Huj>. 


IttornajF  ud  Client— DiroctlOM  to  Attomy  to  Pay 
MoiM]'  ^  Third  Psmn— Revocation,  t— A.  bavInK 
claims  in  ttie  hands  of  an  attorney  for  collection, 
elves  him  a  verbal  direction  to  pay  part  of  the 
money  when  collected  to  B,  In  satisfaction  of  a 
debt  due  B.  from  a  third  person  ;  Hbld,  A.  In  his 
lifetime,  or  his  adm'r  after  bla  death,  may  revoke 
and  demand  the 


Oisiieary  Practles— Interpteader—Cvvts.— S.  flies  a 
bill  of  interpleader  asalnstA.  and  B.  In  order  that 
It  may  be  litigated  and  determined  between  them 
which  Is  entitled  to  a  sum  of  money  in  S.'s  hands; 
and  the  bill  la  filed  In  conaeqaence  of  a  demand 
made  on  S.  byB.  for  the  money;  the  court  boldlns 
that  A.  was  entitled  to  the  money  in  question,  de- 
creed that  B,  shoald  pay  A.  his  coats  of  suit:  and 

This  was  a  bill  of  interpleader,  exhibited 
by  Spooner  in  the  circuit  superiour  court  of 
Petersburg,  stating,  that  he  was  the  attorney 
of  Joseph  Dudley  prosecuting  a  suit  for  him 
for  the  recovery  of  a  debt,  and  that 
154  Dudley,  pending  *tbe  suit,  verbally 
authorized  and  directed  him,  out  of  th« 
money  he  should  collect  in  that  suit,  to  pay 
Beers,  Booth  &  St.  John  (merchants  and 
partners)  about  300  dollars.  That  Dudley 
afterwards  died ;  and  Edward  Archer  was 
his  administrator.  That  Spooner  had  col- 
lected in  the  suit  he  had  prosecuted  for 
Dudley,  more  than  was  sufficient  to  pay 
Beers,  Booth  &  St.  John  the  money  Dudley 
had  directed  him  to  pay  them  ;  but  Archer, 
the  administrator,  had  forbidden  the  pay- 
ment. That  both  parties  demanded  the 
money ;  and  Archer  threatened  to  move 
against  him  for  refusing  to  pay  money  col- 
lected as  an  attorney.  Being  thus  exposed 
to  conflicting  demands,  and  being  liable  to 
be  sued  by  one  or  the  other  party,  however 
he  should  act,  he  prayed  that  the  parties 
should  be  compelled  to  interplead,  and  that 


tboush  Id  wrUlDE.  must  be  founded  on  a 

consideration  to  make  It  blndlni'.    Winkler  v,  c.  ft 

O.  R.  Co..  12  W.  Va.  TOT.  cl tin g principal  case:  Colgin 

.  Henley.  A  Leigh  B6:  Hoseley  v.  Jones.  S  Munf.  tt. 

The  principal  case,  Farker  v.  Carter.  4  Munf.  STt, 

and  ColgiD  T.  Henley.  B  Leigh  8S.  were   cited  Id 

WlDliler  V.  C.  4  O.  R.  Co..  It  W.  Va.  TOT,  TOT,  as  antbor- 

the  proposition  that,  though  a  special  count 

shows  a  consideration  for  the  contract  of  one  per- 

to  guarantee  payment  of  the  debt  of  another, 

if  It  does  not  allege  that  Ibe  other  has  not  paid, 

debt,  It  is  fatally  defecUve, 

Ctomey  and  aicnt-Dlrectiona  to  AttOTMy  (a  Pay 
Money  to  Tblrd  Persoo— RavocallOD.— In  Smith  v. 
I.ambens,  t  Oratt.  iss,  148,  I4S.  an  attorney  at  law. 
receiving  a  claim  for  coUectlou.  brought  suit  upoo 
It  and  obtained  a  judgment.  The  debtor  then 
placed  In  his  hands  a  note  due  from  a  third  person 
autborizlug  blm  to  collect  the  note  and  apply  the 
proceeds  to  the  payment  of  tbe  Judgment.  Upon 
ithorlty  of  the  principles  declared  in  Biert  r. 
SBOontr,  II  was  held  that  this  was  ao  Irrevocable 
by  tbe  debtor  of  the  fund  arlslnjr 
of  tbe  n 


It  of  an-    the  Judgment. 
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the  court  should  decide  to  whom  ttae  tnoDey 
•honld  be  paid  Ac. 

Beers,  Booth  &  St.  John  aaawered,  that 
they  had  received  a  note  of  one  John  R. 
Archer  for  300  dollars,  which  not  having- 
t>eeii  paid  at  maturity,  he  gave  them  another 
note  for  500  dollars,  which  they  were  to  hold 
aa  collateral  aecurity  for  the  payment  of  the 
300  dollara  dae  on  the  former  note ;  but  the 
note  for  500  dollars  was,  at  its  maturity,  pro- 
tested for  nonpayment.  That  afterwardi, 
Dcdley  entered  into  a  written  agreement 
with  Beers,  Booth  A  St.  John,  whereby  he 
guarantied  the  payment  of  the  said  debt  of 
300  dollara.  That  Dudley  represented,  that 
Spooner  had  claims  belonginir  to  him  in  his 
hands  for  collection  ;  and  proposed,  that  he 
would  order  Spooner  to  pay,  out  of  the  first 
money  he  shonld  collect,  the  amount  thus 
dne  from  Dudley  to  Beers,  Booth  &  St.  John. 
That  Booth  assenting  to  this  proposal,  he 
and  Dudley  went  together  to  Spooner,  and 
Dudley  directed  Spooner  to  pay  Beers,  Booth 
ft  St.  John  the  amount  in  question,  out  of 
the  first  money  he  shonld  collect ;  Spooner 
promised  both  Dudley  and  Booth,  that  he 
would  do  so;  and  Booth,  confiding  in 
1S5  Dudley  and  Spooner,  did  'not  require  a 
written  order.  The  answer  concluded 
with  a  prayer,  that  Spooner  should  be  de- 
creed to  pay  the  money  in  question  to  Beers, 
Booth  ft  St.  John. 

Archer,  the  administrator  of  Dudley,  an- 
swered, that  he  was  ignorant  of  all  the  facts 
allegred  in  the  bill,  and  especially  of  the 
alleged  order  or  transfer  by  Dudley  of  the 
money  to  be  collected  by  Spooner  to  Beers, 
Booth  ft  St.  John.  He  said,  it  nowise  ap- 
peared, that  Dudley  nas  under  any  kind  of 
obligation  to  pay  Beeru,  Booth  ft  St.  John 
the  money  due  them  by  John  R.  Archer: 
that  the  conversation  between  Dudley,  Booth 
and  Spooner,  granting  that  such  conve 
tion  did  take  place  as  represented,  did 
amount  to  an  assignment  of  Dudley's  funds 
Id  Spooner's  hands  to  Beers,  Booth  &  St. 
John  :  and  that,  notwithstanding  that  con 
Tcraation,  he  as  the  administrator  of  Dudley 
was  entitled  to  the  whole  amount  collected 
by  Spooner. 

Dudley's  guaranty  mentioned  in  the  an- 
swer of  Beers,  Booth  ft  St.  John,  was  ex- 
hibited, and  was  in  these  words  ;  "  I  hereby 
guaranty  to  Beers,  Booth  ft  St.  John  300  dol- 
lars dne  to  them  by  J.  S.  Archer,  and  on 
which  they  (B.  B.  ft  St.  J.)  hold  B.  P. 
Archer's  note  in  favour  of  W.  B.  Giles,  and 
by  him  indorsed  and  by  J.  R.  Archer,  dated 
20tb  May  182S,  at  6C  days,  for  500  dollars, 
and  which  was  protested  when  due.  and  now 
rentains  unpaid.  And  should  B.  B.  ft  St.  J. 
not  be  able  to  collect  their  money  (300  dollars 
and  interest)  out  of  said  note.  I  hereby  bind 
myself  to  pay  the  same  in  twelve  months 
from  this  date.  Petersburg.  22nd  October 
1828.  (Signed)  Joseph  Dudley."  What  wa 
the  consideration  on  which  Dudley  gave  thi 
guaranty,  was  not  stated  in  the  answer,  and 
Dowiae  appeared  ;  and  bowhewaaimplicated 
in  the  protested  notes  therein  mentioned.  -  - 
at  all  connected  with  that  '  " 
left  wholly  unexplained. 

V  R,  9  Leigh— 5 


The  cause  was  heatd,  by  consent,  on  the 

bill,  the  answers,  and   Dudley's  contract  of 

guaranty :    and    the    court    decreed,    that 

Spooner  should    pay    the    money    he 

156  *had  collected  to  Archer,  the  adminis- 
trator of  Dudley  ;  and.  as  it  appeared 

that  this  snit  was  brought  by  Spooner,  in 
consequence  of  the  demand  of  the  money  of 
him  by  Beers,  Booth  &  St.  John,  the  court 
also  decreed  that  they  should  pay  Archer  his 
costs  of  suit.  Beers,  Booth  ft  St.  John  ap- 
plied by  petition  to  this  court  for  an  appeal  ; 
which  was  allowed. 

The  cause  was  argued  here,  by  Allison  for 
the  appellants,  and  Macfarland  for  the 
appellee  Archer,  upon  two  questions;  1. 
whether  the  decree  was  right  in  directing  the 
money  to  be  paid  to  Archer  ;  and  2.  whether 
't  was  right  in  giving  Archer  his  costs 
igainst  Beers,  Booth  ft  St.  John  ? 

TUCKER,  P.  There  is  no  evidence  in 
this  case,  but  Dudley's  contract  of  guaranty ; 
for  as  to  the  bill  of  interpleader,  which  it 
was  contended  was  evidence,  there  is  no 
pretence  for  so  considering  it.  The  case 
then  is  clearly  against  the  claimants.  Beers, 
Booth  ft  St.  John,  since  the  answer  of  Dud- 
ley's administrator  admits  nothing.  More 
need  not  be  said :  yet  I  will  add,  that  taking 
the  facts  to  be  aa  stated  in  the  answer  of 
Beers.  Booth  ft  St.  John,  they  had  no  title  to 
over.  For  the  guaranty  itself  appearing 
be  without  consideration,  and  having 
been  subsequent  to  the  contraction  of  the 
debt,  and  without  any  promise  of  extended 
credit,  it  was  void,  and  Dudley  was  under  no 
obligation  to  fulfil  the  engagement  it  im- 
plied. The  guaranty  may,  therefore,  be 
thrown  out  of  the  case  ;  and  then  it  is  the 
naked  case  of  a  man  directing  another  ver- 
bally to  pay  the  debt  of  a  third  person  out  of 
his  funds,  without  consideration.  Such  di- 
rection is  void  ;  and  though,  if  complied  with 
before  couatermand,  the  party  could  not  com- 
plain, yet  it  may  be  countermanded  at  any 
time.  Had  Spooner  paid  over  the  money  to 
Beers,  Booth  ft  St.  John,  or  had  he  so  far 
bound  himself  to  them  in  consequence 

157  of  the*order,  as  to  be  irrevocably  fixed 
for  the  debt  to  them,    the   payment 

would  have  been  valid  against  Dudley.  But 
having  never  paid,  or  bound  himself  to  pay, 
Dudley  had  in  his  lifetime,  and  his  adminis- 
trator now  has.  full  power  to  retract. 

If  Dudley  had  been  bound  for  the  debt,  and 
had  directed  Spooner  to  pay,  there  would  be 
more  reason  to  regard  the  direction  as  ir- 
revocable ;  particularly  if  Spooner  had  prom- 
ised payment  to  the  creditor.  Then  it  would 
have  resembled  the  case  of  Sharpless  v. 
Welsh,  4Dan.  279.  There,  the  person  giving 
the  direction  was  the  actual  debtor,  and  the 
person  receiving  it  m,tde  an  express  promise 
to  apply  the  fund  as  directed  :  here,  the  party 
was  no  debtor,  and  there  was  no  promise- 
There,  the  court  held,  that  the  debtor  had 
made  an  appropriation  of  his  funds  to  pay 
his  debts  to  his  creditors,  which  appropria- 
tion he  could  not  revoke :  here,  he  directs  an 
appropriation,  without  consideration,  to  pay 
the  debt  of  another,  over  which  direction  he 
had  a  complete   power  of  r 
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the    money    was   actually  paid.    That    hae 
never  yet  been  done. 
The  other  judges  concurred.    Decree  af- 

158  •Boyle  V.  Townes. 

January.  1838,  Rlcbmond, 
(Absent  Cabeu,  and  Bbockbkbbouoh,  J.) 

Carslor  ud  RoulvEr— Appal  ntUMat  Das*  Not  Qlvi 
Rllbt  ol  Praptrty— OMIoae— Surphnate.*— A  person 
appointed  curator  and  receiver  of  chattels  by  a 
court  at  ctiaacery.  does  not,  by  virtue  of  tliac 
appolatment.  acquire  a  rlslil  of  properly  :  bat  If 
he  brlDE  detinue  for  tbe  cbattelH.  describing  bli 
self  as  curator  and  receiver,  and  conntlnB 
npon  bJH  owD  property,  and  on  a  bailment  thereof 
to  tbe  defendant,  the  count  is  good,  the  descrip- 
tion of  curator  ^.  being  surplosace. 

Detlnte-By  Balla*  of  Cbatt*!*,*— A  bailee  of  chattels 
may  maintain  detinue  tor  them  npon  blsrlKhtof 
possession  as  bailee. 

" CMOt».«  — Two 


ou  a  rlrbt  of  properly  la  the  plaintiff,  and  tbe 
otberon  a  right  of  possession  Id  him  as  bailee: 
H*u>.  here  Is  no  misjoinder  of  actlous. 
Detinue  for  &  slave,  by  TowncB  against 
Boyle,  in  the  circuit  superiour  court  of  Peters- 
burg. The  declaration  demanded  the  slave 
in  question,  in  the  name  of  Townee,  "c 
tor  and  receiver  appointed  by  order  of  the 
hustings  court  of  Petersburg,  sitting  in 
chancery,  in  the  case  of  Patterson's  adminis- 
tratrix against  Boyle's  administrator  «nd 
others,"  and  contained  two  counts :  the  first 
count  claimed  the  slave  as  Tonuea's  ov 
property,  and  counted  on  a  bailment  by  hi 
to  Bojile :  the  second  count  declared,  that 
Townes,  "  as  curator  and  receiver  appointed 
as  aforesaid,  was  lawfully  pOBsessed  of  the 
slave  in  question,  as  one  of  the  slaves 
-  belonging  to  the  trust  fund  in  the  said  chau' 
eery  suit  mentioned,  and  so  being  possessed 
□f  the  slave,  casually  lost  the  same  out  of  his 
possession,"  and  the  slave  afterwards  into 
the  hands  and  possession  of  Boyle  by  finding 
came:  yet  Boyle,  "well  knowing  the  said 
slave  to  be  one  of  the  alavea  belonging  to 
the  said  trust  fund,  and  of  right,  by  virtue 
of  the  appointment  of  the  said  hustings 
court  as  aforesaid,  to  belong  and  appertain 
to  Townes,  curator  &c.  as  aforesaid," 
refused  to  deliver  the  slave  to  him  Ac. 
159  *Boyle,  1,  pleaded  non  detinet ;  and  2. 
put  in  a  general  demurrer  to  the  dec- 
laration. Tbe  court  held,  that  the  law  on 
the  demurrer  was  for  the  plaintiff:  the  jury 
found  for  him  on  the  general  issue ;  and  the 
court  gave  him  judgment  for  the  slave. 
The  defendant  Boyle  applied  to  this  court 
for  a  supersedeas  to  the  judgment  j  which 
was  allowed. 
Allison,  for  the  plaintiff  in  error. 
Spooner.  for  the  defendant. 
TUCKER,  P.  Both  the  counts  in  the  dec- 
laration are  upon  the  plaintiff  Townes's  own 
possession.  In  the  first  count,  he  states  his 
possession  of  the  slave  as  his  own  property ; 
the  declaration   being   filed  in  his  name  as 


curator  and  receiver  of  the  hustings  court 
of  Petersburg  in  chancery.  Those  words, 
descriptive  of  the  character  in  which  he  sued, 
may  well  be  taken  as  surplusage;  and  the 
rather,  as  it  is  certainly  true,  that  he  could 
not  maintain  the  action  upon  the  ground  of 
property,  merely  by  reason  of  the  authority 
vested  in  him  as  receiver.  The  case  is  much 
less  strong  than  that  of  Porter  v.  Nekervis, 
4  Rand.  359,  where  the  words  "  cashier  of  the 
farmers'  bank  of  Virginia,"  attached  to  the 
plaintiff's  name,  were  considered  as  surplus- 
age. Tbe  first  count,  therefore,  is  good. 
'The  second  count  declares  on  the  plaintifTs 
possession  as  a  fiduciary  ;  and  this  count  also 
is  good.  For  a  fiduciary  who  has  possession 
and  is  deprived  of  it,  baa  a  right  of  action 
against  the  person  detaining ;  because  of  his 
own  obligation  to  restore  it  to  the  owner 
when  lawfully  demanded.  The  plaintiff,  in 
this  case,  was  a  bailee  liable  to  the  court,  or 
to  the  owner,  for  the  slave  of  which  he  had 
suffered  himself  to  be  dispossessed ;  and,  by 
reason  of  this  liability,  he  might  maintain 
detinue,  to  enable  him  to  comply  with  his 
own  obligations,  whether  express  or  implied  ; 
1  Chitt  Plead.  118,  2  Wms.  Saund,  47 
160  a.  b.  c.  d,  note  1.  "Roberta  v.  Wyatt,  2 
Taunt.  268.  It  was  argued,  that  this 
was  a  misjoinder  of  action.  I  do  not  tbiuk 
so.  The  plaintiff  is  the  same  in  both  counts ; 
and  though  he  claims  the  possession  on  two 
grounds,  first  on  the  ground  of  the  right  of 
property,  and  next  of  tbe  mere  right  of  pos- 
session, yet  on  each  ground  the  claim  is  in 
his  own  right;  and  whether  he  succeed  on 
one  or  the  other  count,  the  judgment  must  be 
precisely  tbe  same.  Neither  count  sets  forth 
a  claim  in  anter  droit ;  without  which  the 
objection  is  without  foundation.  1  Chitt. 
Plead.  200.  I  am  of  opinion,  that  the  judg- 
ment be  affirmed. 

The  other  judges  concurred.    Judgment 
affirmed. 

Walden  Ex'or  &c.  v.  Winston  Adm'r  &G. 

January.  IBBS.  HIchmond. 
(Absent  CiBBLi.  J.) 
Revolcrtlonsry  Otnesrt— noiury  Rseolveil  htr  Uw  of 
Officer'*  Widow— C«»«  ■!  Bm.— Tbe  aflm'r  of  a  revo- 
lutionary oOlcer  of  tbe  Virginia  lln?  on  continen- 
tal eBtabllBbment.  who  died  In  Virginia.  u<pUeB 
to  congresH  for  commutation  of  live  years  full  pay. 
due  .ihe  decedent  for  military  aervlceB;  congress 
passes  an  act  allowing  the  claim,  and  directing 
}f  the  treasury  to  the  adm'r.  but  pro. 
that  he  shall  pay  one  fourth  of  the  n 
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iflrelnla  was  entitled  to  no  sbare 

f  it:  to  which 

roTlaion  tbe  admT  gave  his  conser 

t  pending  tbe 

HI  before  congreBs;  and  the  adm 

e  act:    Hbld. 

e  Is  bound  to  pay  tbe  widow  one 

ourth  of  tbe 

Col.  John  Thornton,  an  ofBcer  in  the  Vir- 
ginia line  on  continental  establishment  in 
the  army  of  the  revolution,  was  entitled 
under  the  resolutions  of  congress,  to 
commutation  *of  five  years  full  pay  in 
lieu  of  half  pay  for  life,  which  be  had 
never  received,  or,  perhaps^  even  demanded, 
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in  bis  lifetime.  He  died  in  Virg-inia ;  and  b; 
his  will,  made  ample  provision  of  real  and 
persoaal  property  for  his  wife,  Jane  Thorn- 
ton i  and  she  atrided  by  the  will,  and  therefore 
nascntitled  to  no  part  of  any  personal  estate 
of  her  husband  left  undisposed  of  by  bis  will ; 
see  Thornton  v.  Winston,  4  I^i^h  152.  Col. 
Thornton's  claim  for  half  pay  or  commuta- 
tion in  tieu  thereof,  being'  nowise  disposed  of 
by  his  will,  he  was  intestate  in  regard  to  it. 
Winston,  bis  administrator  with  his  will 
annexed,  presented  a  petition  to  congTeBS. 
praying  an  act  for  the  payment  to  him  of  the 
commntation  of  five  years  full  pay  due  to  his 
testator  for  bis  services  as  an  officer  in  the 
army  of  the  revolution.  The  house  of  repre- 
sentatives passed  a  bill  directing  the  pay- 
ment thereof  to  him,  according-  to  the  prayer 
of  the  petition  ;  but  the  bill  was  laid  on  tbe 
table  in  the  senate,  in  order  that  a  contro- 
versy which  bad  arisen  between  col.  Thorn- 
ton's widow  on  the  one  part,  and  his 
administrator  and  distributees  on  the  other, 
as  to  the  division  of  tbe  money,  might  be 
adjusted.  It  was  proposed  by  a  friend  of  mrs- 
Thomtoa,  that  an  amendment  should  be 
made  to  the  bill,  whereby  one  fourth  Of  the 
money  claimed  by  the  administrator  and 
allowed  by  the  bill  of  the  house  of  represen- 
tatives, should  be  paid  to  ber  ;  the  adminis- 
trator, at  first,  positively  refused  to  give  his 
consent  to  any  such  amendment ;  but  one  of 
the  distributees  of  col.  Thornton  being  pres- 
ent, in  order  to  obviate  opposition  to  the  bill, 
gavehisconsent  to  the  proposed  amendment ; 
and  then  the  administrator  said,  that  that 
forced  him  toconsentto  it  also.  Whereupon, 
an  amendment  was  prepared,  and  proposed 
in  and  adopted  by  the  senate,  whereby  the 
administrator  was  directed  to  pay  one  fourth 
of  the  money  allowed  him  by  the  bill  for  the 
commutation  of  five  years  full  pay  due  to  his 

testator,  to  mrs,  Thornton,  the. widow 
162      of  the  testator,  and  to  distribute  *the 

residue  among  the  persona  entitled 
thereto  according  to  the  laws  of  Virginia. 
And  with  this  amendment  the  bill  passed 
both  bonses.  and  was  approved  February  9th 
1833. 

Winston,  the  administrator,  having  re- 
ceived the  money  from  the  treasury  of  the  U. 
States  under  this  act  of  congress,  exhibited 
bis  bill  in  the  circuit  superiour  court  of  Cul- 

?!per,  against  Walden  the  executor  of  mrs. 
hornton  the  widow,  and  the  distributees,  of 
col.  Thornton  the  testator,  shewing  the  act 
of  congress,  and  stating,  that  the  claim  had 
been  settled  at  tbe  treasury,  and  the  amount 
thereof  paid  to  him;  alleging  that  this  money 
was.  by  law,  assets  of  his  testator's  estate, 
subject,  like  all  other  assets,  to  debts,  lega- 
cies and  distribution,  and  that  by  tbe  law  of 
Virginia,  the  testator's  widow,  for  whom 
ample  provision  was  made  by  his  will  and 
who  had  accepted  that  provision,  was  there- 
fore precluded  from  claiming  any  share ; 
insisting,  that  the  provision  in  the  act  of  con- 
gress, whereby  one  fourth  of  the  money, 
which  belonged  to  col.  Thornton's  distribu- 
tees (not  being  wanting  for  payment  of 
debts),  was  taken  away  from  them,  and  given 
lo  the  widow  who  had  no  pretence  of  right  to 


it,  was  null  and  void,  and  that  the  whole 
money  ought,  notwithstanding  that  provi- 
sion, to  be  distributed  among  the  distiibutees 
of  the  testator  according  to  the  statute  of 
distributions  of  Virginia,  whereby  the  widow 
was  wholly  excluded  from  any  share  :  and 
praying,  that  the  distributees  and  the  execu- 
tor of  tbe  widow  might  interplead  and  liti- 
gate among  themselves,  and  that  the  court 
should  determine,  whether  the  fourth  part  of 
the  money  should  t>e  paid  to  the  executor  of 
the  widow,  or  the  whole  should  be  distributed 
among  the  distributees,  excluding  her  from 
any  share. 
The  distributees,  in  their  answers,  insisted 
I  their  right  to  the  whole  of  the  money, 
which  they  said  was  a  part  of  the  testator's 
personal  estate,  being  a  debt  due  to  him  from 
the  government,  which   devolved  by 

163  law  to  'them  in  exclusion  of  tbe  tes- 
tator's widow.    The  executor  of  the 

widow  insisted,  on  the  other  baud,  that,  as 
the  administrator  bad  no  means  of  obtaining 
this  money  but  by  petition  to  congress,  and 
an  act  of  that  body  providing  for  the  payment 
thereof  to  him,  therefore,  the  act  of  congress 
allowing  the  claim  was,  in  truth,  a  grant  of 
the  money  to  him,  and  that  the  administra- 
tor, taking  under  that  grant,  was  t>ound  to 
abide  by  the  terms  of  it,  and  to  pay  one  fourth 
of  the  money  to  the  widow.  And  he  stated 
and  relied  on  the  history  of  the  act,  and  of 
the  amendment  thereof  made  in  the  senate,  to 
which,  in  the  progress  of  the  bill  through  the 
.te,  tbe  administrator  had  given  his  con- 
Bent.  • 

The  act  of  congress  was  exhibited,  and  the 
history  of  the  provision  in  favour  of  mrs. 
Thornton,  therein  contained,  was  proved,  as 
it  is  above  stated. 

The  circuit  superiour  court  declared,  that 
the  plaintiff  received  the  whole  sum  allowed 
by  the  act  of  congress,  in  his  representative 
character  as  administrator  with  the  will 
annexed  of  col.  Thornton ;  that  the  entire 
sum  so  received  by  him  was  assets  of  his  tes- 
tator's estate  in  his  hands  to  be  administered, 
according  to  tbe  will  of  the  testator,  and  the 
laws  of  Virginia  ;  and  that  the  defendant 
Walden,  the  executor  of  the  widow,  had  no 
right  to  any  part  of  the  money,  either  under 
the  act  of  congress,  or  the  testator's  will,  or 
the  law  of  Virginia  :  and  therefore  the  court 
decreed,  that  the  whole  of  the  money  should 
be  distributed  among  the  distributees,  in 
exclusion  of  the  widow.  Walden  the  execu- 
tor of  mrs.  Thornton  applied  by  petition  to 
this  court  for  an  appeal  from  the  decree  i 
which  was  allowed. 

PEK  CURIAM.  The  circuit  superiour 
court  erred,  in  not  decreeing  that  the  appellee 
administrator  with  the  will  annexed  of  col. 
Thornton,  should  pay  to  the  appellant  exec- 
utor of  mrs.  Thornton  the  widow  of  that 
testator,  the  fourth  part  of  the  money 

164  received  by  him  as  'administrator  of 
his  testator,   by   virtue   of   the  act  of 

congress    of  the  9th    February  1833,  with 
interest  from  the  time  he  received  it. 
Decree  reversed. 
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Ashby's  Adm'x  v.  Smith's  Ex'x. 

Janaary.  1838.  Rlcbmond. 

(Absent  BEOOKi  and  Pabkbb.  J.) 

PrlBdpal  and  Santy-RHtoratlaii  al  AltMbod 

to    PrtoKlpBl  —  Dlacbarsa    of    Sural]'.*  —  PrlDclpBl 

debtor  and   Bnreti'  belns  bonod  la  a  bond   for 

moaer  payable  at  a  futare  day.  tbe  BDrety.  before 

the  debt  baa  become  payabli 

creditor  ttiu  Qie  principal  la  aboni 

■elf  and  bin  efFecU  out  of  tbe  commouwealth,  and 

reqaesta  the  creditor  to  ai 

asaliiHt  blm.  upder  tbe  at; 

lis.  %  14,  aod  the  creditor  anes  out  the  attachment 

accoTdloely.  and  It  Is  levied  on  soods  of  the  prli 

clpal  debtor  suDcleDt  to  aatlsfy  the   debt;   but 

afterwards,  tbe  creditor  aci 

tbe  principal  debtor  to  secore  pnnctaal  payment 

of  tbe  debt  when  due.  and  tbereapon  tbe  attached 

effects  are.  wltb  the  creditor's  conaent  restored 

to  tbe  debtor,  and  the  attachment   : 

proaecnted:  and  the    debtor   elolsns 

rased  eftecta:  Hbld.  the  anrety  la.  to  equity.  dt»- 

cbarsed  from  tbe  debt 

Saae-Rlslit  M  Santy  to  Reqslra  CradKor 

Attachaant.— Qnere.  wfaetber.  In  inch  case,  the 

surety  bad  a  rlsbt.  under  the  statute.  1  Rer.  Ct 

ch,  IIS.  IB.  to  demand  that  tbe  creditor  abonld 

ont  and  prosecute  sucb  attachment  asainat  the 

principal  debtor? 

In  1820,  Cuthhert  MlIHon,  with  Robert  an<3 

John  Aabby,  his  anreties,  executed  a  bond  tt 

Thomai  Chapman  for  750  dollars,  with  inter 

eat  thereon  from  the  lltb   February  1821. 

payable  on  or  before  the  Ilth  February  1825  ; 

and   in  June   182r,   Chapman   assiifned  this 

bond    to  George  Smith.     Before  the 

165      money   waa  due.  Smith  *thc  aesifrnee 

died,   and   the   appellee,   Delia  Smith, 

qualified    aa     bU    executrix  ;    and     Robert 

Aehby.  one  of  the  suretiea,  also  died,  and 

administration   of   his   estate  was  taken  by 

Bliiiabeth  Ashby.  the  appellant.    Some  four 

years  after  the  date  appointed  ia  the   bond 

for  the  payment  of  the  debt.  Smith's  exe 

triz    brought    a  suit  on    the   bond   agai: 

Ashby's  administratrix,  in  the  county  co 

of  Stafford,  and  recovered  judgment  against 

her   for  the  debt.     Whereupon,  Ashby's  :   ' 

ministratrix  exhibited  a  bill  in  chancery 

the  same  county  court,  against  Smith's  ex 

utriz,  for  an  injunction  to  restrain  her  from 

further    proceeding   at   law   to  enforce   her 

judgment,  upon  the  ground,  that  she  had  so 

dealt  with  Million,  tbe  principal  debtor,  in 

regard   to  tbe  debt,  and  had  so  forborne  to 

enforce   satisfaction   of  the  debt  out  of  his 

property   when  it   was    completely    in    her 

power  to  do  so,  as.  in  equity,  to  exonerate  the 

sureties  from  all  liability.     The  state  of  the 

case  appearing  by  the  pleadings  and  proofs 

in  this  suit  in  chancery,  was,  in  the  view  of 

this  court,  as  follows  : 

Mrs.  Aahby,  in  June  1823,  represented  to 
mrs.  Smith,  that  Million,  the  principal 
debtor,  designed  to  remove  himself  and  bis 
effects  from  the  commonwealth,  before  the 
debt  secured  by  tbe  bond  would  become  due, 
and  solicited  her  to  sne  out  an  attachment 
against   his  effects,  in  order  to  secure  pay- 


ment of  the  debt  when  It  should  become  due, 
out  of  the  same,  under  the  statute  concern- 
ing absent  and  absconding  debtors,  1  Rev. 
Code,  ch.  123,  g  14,  p.  478.  Mrs.  Smith  was 
herself  convinced  of  the  design  of  Million  to 
abscond  and  carry  away  his  effects  ;  but  she 
referred  mrs,  Ashby  to  her  brother  and 
agent,  Murray  Forbes,  and  her  counsel,  John 
M'Rae  ;  and  by  their  advice,  an  attachment 
was  sued  out  against  the  effects  of  Million, 
in  June  1823,  returnable  to  the  county  court 
of  Stafford  ;  mrs.  Smith  herself  making  the 
affidavit  (required  by  the  statute  as  tbe 
foundation    of    the  proceeding)    that 

166  she     believed     Million     "intended    to 
remove  himself  and  his  effects  out  of 

the  commonwealth  before  the  debt  Would 
become  due.  This  attachment  was  levied  on 
the  effects  of  the  debtor ;  but  it  was  dismissed 
by  the  county  court,  because,  as  mrs.  Smith 
alleged,  no  proof  of  Million's  intention  to 
abscond  could  be  produced ;  whatever  was 
the  reason,  it  did  not  appear  in  the  judgment 
of  dismission.  But  it  did  appear,  from  a 
letter  of  Forbes,  the  brother  and  agent  of 
mrs.  Smith,  which  was  written  on  the  30th 
June  1823  while  the  attachment  was  pending, 
and  which  was  before  the  county  court  at 
the  time  it  was  dismissed,  that  he  requested 
an  interview  with  Million  on  the  subject; 
saying,  he  had  little  doubt  they  could  come 
to  some  agreement  by  which  all  Minion's 
property  could  be  turned  to  hJm  ;  that  all  bis 
sisters  wished  was  to  get  the  debt  made 
secure  at  the  time  it  should  become  due  ;  and 
that  it  was  not  wished  to  dispose  of  his 
property. 

That  attachment  having  been  dismissed. 
mrs.  Smith  again,  at  the  renewed  request  of 
mrs.  Ashby,  and  on  her  repeated  representa- 
tions that  Million  was  about  to  alucond,  and 
in  the  belief  that  he  intended  to  do  so,  made 
the  affidavit  to  that  effect  and  executed  the 
bond  required  by  the  statute,  for  the  purpose 
of  obtaining  another  attachment  against  the 
effects  of  Million,  and,  on  the  5th  April  1824, 
sued  out  the  process  ;  leaving  the  rest  of  the 
proceeding  to  the  management  of  her  brother 
and  agent  Forbes  and  her  attorney  M'Rae, 
whom  she  authorized  to  act  as  in  their  dis- 
cretion they  should  think  best  for  her  inter- 
est. This  second  attachment  was  levied  b; 
the  sheriff  on  slaves  the  property  of  Million, 
amply  sufficient  for  the  satisfaction  of  the 
debt ;  and  return  was  made  of  the  attachment, 
ind  of  the  levy  thereof,  to  the  county  court. 

But,  on  the  9th  April,  four  days  after  this 

ittachment  had  been  taken  out  and  levied,  a 

deed  of   trust  was    executed   by    Million    to 

Forbes     and    M'Rae,    conveying    to 

167  "them  ample  property,  part  real  and 
part     personal,    to    secure    the    debt ; 

and  this  deed  was  accepted  and  signed  by 
Forbes  and  M'Rae  as  trustees,  snd  after- 
wards duly  recorded.  The  deed  recited  the 
debt  due  from  Million  to  Smith's  estate,  the 
second  attachment  sued  out  by  the  executrix 
against  Million,  and  the  levy  thereof  on  his 
property  ;  and  that  she  was  witling  not  to 
prosecute  the  attachment,  provided  tbe  prop- 
erty could  be  otherwise  secured  for  satis- 
faction of  the  debt,  reserving  to  herself, 
however,  the  right  to  proceed  to  judgment 
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on  the  attachment  or  not,  in  her  diacretioa, 
according  to  circumBtancea ;  and  that  thU 
deed  should  not  prejudice  mr».  Smith'a  right 
of  action  upon  the  taoud  when  the  debt  should 
ttecome  pajable,  but  vras  onljr  intended  as  a 
collateral  precautioaary  Bccurity  :  and  then 
the  deed  aBsigned  and  conveyed  to  the  trus- 
tees, all  the  property  that  had  been  taken 
under  the  process  of  attachmeot,  and  in 
addition  thereto,  snrtdrj  debts  due  to  Million, 
and  Bome  real  estate ;  upon  trust,  that  if  the 
debt  should  not  be  paid  on  the  lltb  February 
1825,  when  it  was  to  become  due,  the  trustees 
tni^ht  at  an;  time  afterwards  sell  the  land 
and  specific  chattels  thereby  mortgaged, 
and  collect  the  debts  assigned,  and  apply 
the  proceeds  of  sales  aod  collections  to  the 
•attsfaction  of  the  debt  due  to  Smith's  estate, 
and  the  costs  of  the  attachment,  in  case  the 
same  should  be  dismissed  by  the  creditor. 
The  propert7  thus  mortgag^ed  was  a  most 
ample  security. 

Immediately  after  the  deed  of  trust  was 
«zecated,  the  property  which  had  tieen  at- 
tached was  restored  to  the  possession  of 
Million,  probably  with  the  express  consent. 
certainly  with  the  knowledge  and  acquies- 
cence, of  Forbes,  the  agent  of  mrs.  Smith, 
and  she  herself  was  apprized  that  it  was  so 
restored  very  soon  afterwards,  and  acqui- 
esced. From  this  time,  no  further  proceed- 
ing- was  ever  had  on  the  attacbment,  except 
that  it  was  continued  from  time  to  time  in 
the  connty  court,  and,  for  aught  that  ap- 
peared, was  Htill  pending. 
168  "Before  the  debt  became  due.  Million 

eloigned  all  the  personal  property 
which  bad  been  attached  and  mortgaged  for 
the  debt :  the  real  estate,  which  was  the  only 
part  of  the  trust  subject  mortgaged  by  him 
for  the  debt  that  could  be  rendered  available 
for  the  purpose,  was  sold  ;  and  the  proceeds 
fell  far  short  of  satisfying  the  debt. 

It  appeared,  that  after  Million  had  ab- 
•Gonded  and  eloigned  his  property,  a  request 
was  made  on  behalf  of  mrs.  Smith,  to  mrs. 
Ashby,  that  she  should  sign  an  order  for  the 
dismission  of  mrs.  Smith's  attachment 
against  Million,  under  the  impression  (ap- 
parently) that  that  proceeding  had  been 
institated  for  mrs.  Ashby's  bene&t,  and  was 
subject  to  her  control.  Mrs.  Ashby  refused 
to  sign  the  proposed  order,  or  to  interfere  in 
any  way,  considering  herself  no  longer  im- 
plicated in  any  responsibility  for  the  debt." 

The  county  court  was  also  of  that  opinion  ; 
and,  therefore,  upon  the  hearing,  perpet- 
uated the  injunction  it  had  awarded,  to 
restrain  Smith's  executrix  from  farther  pro- 
ceeding on  the  judgment  at  law  which  she 
had  recovered  against  Ashby's  administra- 
trix. Smith's  executrix  appealed  from  the 
decree,  to  the  superionr  court  of  chancery  of 
Fredericksburg,  from  which  the  cause  was 
transferred  to  the  circuit  superionr  court  of 
Spotlsylvania  ;  which  reversed  the  decree  of 


ro[«r  to  state.  Uiat  tberewere  som 
»]  questloDl  of  fact  la  the  canse  :  bnt  tbtr 
was  not  mncti  doubt  aboat  them:  and  In  alatlne  th 
facta  of  the  case  the  reporter  has  followed  th 
opinion  of  the  court  upon  the  evidence.— Note  1 
Ortfflnal  Edition. 


the  connty  court,  dissolved  the  injunction, 
and  dismissed  the  bill.  And  then  Ashby's 
administratrix  applied  by  petition  to  this 
court,  for  an  appeal  from  the  decree  of  the 
circuit  auperiour  court  ;  which  was  allowed. 
Morson,  for  the  appellant,  contended.  1. 
That  the  acceptance  by  mrs.  Smith  of 

169  Million's  deed  of  trust  for  the  "security 
of  the  debt  due  by  the  bond,  was  a  new 

agreement,  which  of  itself,  in  equity,  dis- 
charged the  sureties  in  the  bond.  For,  he 
said,  the  deed  of  trust  postponed  the  sale  of 
the  trust  subject  to  a  day  far  beyond  the  time 
when  a  sate  of  the  attached  effects  would 
have  t>een  made,  if  the  creditor  had  prosecuted 
her  remedy  on  the  attachment.  And  the 
execution  and  acceptance  of  the  deed  of  trust 
were,  in  effect,  an  extinguishment  of  the 
attachment.  On  this  point,  he  cited  Boultbee 
V.  Stubbs.  18  Ves.  20 ;  Miller  v.  Stuart,  9 
Wheat.  680 ;  Bowmaker  v.  Moore,  7  Price  223 ; 
Steele  v.  Boyd,  6  Leigh  547 ;  Hopkirk  v. 
M'Conico,  1  Brocken.  220.— 2.  That  the  sub* 
ject  mortgaged  by  the  deed  of  trust  for  the 
security  of  the  debt,  had  been  lost  to  the 
creditor  through  gross  neglect ;  and  for  that 
reason  also,  the  sureties  bound  in  the  bond 
were  exonerated.  3.  That  the  mere  failure 
of  the  creditor  to  prosecute  her  remedy  on  the 
attachment  she  had  sned  out  against  the  prin- 
cipal debtor,  w-'S  enough  to  exonerate  the 
surety ;  since  there  was  no  doubt  that  that 
remedy,  if  diligently  prosecuted,  would  have 
been  effectual ;  and  it  was  a  remedy  which 
the  creditor  alone  could  pursue,  and  which 
was  not  assignable  to  the  surety.  Theo- 
bald's Princ.  4  Sur.  147 ;  Law  Library  No,  1, 
p.  87 ;  Capel  v.  Butler,  2  Sim.  &  Stu.  457 ;  1 
Condens.  Sng.  Ch.  Rep.  543;  Law  v.  Cast 
Ind.  Co.,  4  Ves.  824;  Loop  v.  Summers,  3 
Kand.  511.— 4.  That  the  restoration  of  the 
property  of  the  principal  which  had  been 
attached  for  the  debt,  was  made  with  the 
consent  or  at  least  with  the  knowledge  of  the 
creditor's  agent,  and  she  afterwards  acqui- 
esced in  and  thereby  sanctioned  it ;  and  this, 
at  all  events,  exonerated  the  surety.  He  sug- 
gested, that  the  surety  for  a  debt  payable  at 
a  future  day,  had  the  like  right  to  require  the 
creditor  to  proceed  by  attachment  against  the 
principal  about  to  abscond  and  to  carry  off 
his  effects,  as  the  surety  for  a  debt  due  had 
to  require  the  creditor  to  bring  suit  against 
the  principal,  under  the  statute  1  Rev. 

170  Code,  ch,  116, g6,  p.  461.     "But  however 
that  might  be,  he  said  the  creditor  here 

had  in  fact  sued  out  the  attachment  against 
the  principal,  and  the  attachment  had  been 
levied  on  the  principal's  property,  which  gave 
the  creditor  the  same  lien  on  it  as  an  execu- 
tion levied  would  have  given  her ;  and  the 
restoration  to  the  principal  of  his  property 
taken  on  the  attachment,  had  the  same  effect 
to  exonerate  the  surety,  as  a  voluntary  dis- 
charge by  the  creditor  of  property  taken  in 
execution  would  have.  He  cited  Mayhew  v. 
Crickett,  2  Swanat.  185 ;  Baird  v.  Rice,  I  Call 
18 ;  Bullitt's  ex'ors  v.  Winston,  1  Munf.  269  ; 
Chichester  v.  Mason,  7  Leigh  244. 

Harrison,  for  the  appellee,  answered,  1. 
That  the  taking  of  the  deed  of  trust  from  the 
principal,  to  secure  punctual  payment  of  the 
debt  on  the  very  day  appointed  for  the  pay- 
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meot  thereof  by  the  bond,  a  deed  of  trust 
wherebj  r  subject  amply  Bufficient  for  the 
security  of  the  debt  was  mortgaged,  was 
indeed  a  new  agreement,  but  it  was  one 
which  neither  took  away  nor  suspended  any 
right  or  remedy  on  the  bond,  of  the  creditor 
or  of  the  surety,  and  therefore  could  not  have 
the  effect  of  exonerating  the  surety.  The 
mortgage  provided  at  the  same  time  an  idem- 
nity  for  the  surety,  and  a  new  security  for 
the  creditor,  2.  He  denied  the  fact  that  the 
property  mortgaged  by  the  deed  of  trust  had 
been  lost  through  any  negligence  of  the  cred- 
itor or  her  agents>  or  the  trustees  ;  It  was 
eloigned  by  the  debtor  before  the  debt  became 
due.  And  there  was  no  evideace  in  the  record 
to  prove  the  imputed  laches,  or  to  shew  that 
any  diligence  would  have  been  availing.  3. 
He  insisted,  that  aa  the  attachment  against 
the  effects  of  the  pri.Qcipal  was  sued  out  by 
the  creditor  at  the  soUcitation  of  the  surety, 
BO  it  was  a  proceeding  instituted  by  the  cred- 
itor for  the  benefit  of  the  surety,  which  the 
surety  had  a  right  to  prosecute  j  and  the 
creditor  had  taken  effectual  care  not  to  debar 
the  surety  of  that  right,  by  reserving  to 
self  the  right  to  pursue  the  remedy.    4. 

denied,  that,  in  point  of  fact,  the 
171      attached  effects  *of  Million  had  been 

restored  to  him,  by  any  act  of  the  cred- 
itor of  her  agents ;  bnt  supposing  the  prop- 
erty was  restored  to  the  principal  debtor,  by 
the  act  or  consent  of  the  creditor,  still,  in 
order  to  exonerate  the  surety,  it  must  appear, 
that  the  creditor  did.  by  that  act,  injure  the 
surety,  by  impairing  her  rights  or  remedies ; 
that  the  creditor,  by  the  restoration  to  the 
principal  debtor  of  his  attached  effects, 
obstructed  the  right  of  the  surety  to  pay  the 
money  herself,  and  thereby  to  require  the 
power  of  pursuing  the  debtor  for  indemnity, 
or  her  remedy  by  bill  quia  timet.  He  cited 
Norris  v,  Crummey.  2  Rand.  323,  334-8 ; 
Hunter's  adm'rs  v.  Jett,  4  Rand.  IM  ; 
M'Kenny'B  ex'ors  v.  Waller,  1  Leigh  434; 
Alcock  V.  Hill.  4  Leigh  622.  And  (referring 
to  the  language  of  Green,  J.,  in  Norris  v. 
Crnmmey)  he  insisted,  that,  in  this  case,  the 
surety  had  not  been  deprived,  by  the  act  of 
the  creditor,  of  any  legal  or  equitable  remedy 
for  relieving  herself,  nor  had  any  such  rem- 
edy of  the  surety  t>een  impaired  by  the  cred- 
itor. 

BKOCKENBROUGH,  J.  The  ground  on 
which  the  circuit  superiour  court  rendered  its 
decree,  was,  that  there  was  not  sufficient 
matter  in  the  record  to  shew,  that  mrs. 
Smith,  the  appellee,  was  privy  and  consent- 
ing to  the  procurement  and  execution  of 
Million's  deed  of  trust  of  the  9fh  April  1824, 
or  that  she,  by  express  directions,  in  person 
or  by  an  agent  authorized  by  her.  required  or 
allowed  the  sheriff  to  restore  to  Million 
the  effects  on  which  he  had  levied  the  attach- 
ment. It  may  be  true,  that  she  did  not  give 
those  specific  directions :  yet  if  she  consti- 
tuted a  general  agent  with  full  powers  to 
carry  on  legal  proceedings  against  Million, 
for  the  purpose  of  securing  out  of  his  prop- 
erty the  amount  of  the  debt  which  was  after- 
wards to  fall  due,  and  if  she  afterwards,  by 
her  acts  or  omissions,  sanctioned  the  pro- 
ceedings of  her  agent,  she  is  as  much  Iraund 


by  his  acts,  as  if  she  had  given  him  special 

and    particular    directions.    Now,    I    think 

it    clear    enough,    that    mra.    Smith 

172  Mid    constitute   her    brother    Murray 
Forbes  her  agent  in  this  transaction, 

with  plenary  powers  ;  that  he  procured  and 
accepted  Million's  deed  of  trust,  and  it  was 
with  his  consent,  that  the  property  of  Million 
on  which  the  attachment  had  been  levied, 
was  restored  to  him  ;  and  that  mrs.  Smith 
must  afterwards  have  been  informed  of  his 
proceedings,  and  acquiesced  in  and  sanctioned 
them.  The  attachment  was  hers,  not  mrs. 
Ashby's  ;  and  she  was  hound  to  hold  on  upon 
the  security  which  it  gave  her,  and  not,  by 
letting  it  go,  jeopard  the    interest  of  the 

Such  being  my  understanding  of  the  facts 
of  the  case,  the  question  for  adjudication  is, 
whether  the  release  of  the  attachment  lien 
which  the  creditor  had  on  specific  property 
of  the  debtor,  is  a  discharge,  in  equity,  of 
the  surety?  In  M'Kenny  v.  Waller,  this 
court  adjudged,  that  the  withdrawal  of  an 
execution  which  had  been  delivered  to  a 
sheriff  and  which  the  sheriff  was  about  to 
levy  on  property,  but  had  not  levied,  did  not 
at>solve  the  surety,  the  creditor  not  binding 
himself  to  suspend  the  execution  for  any 
definite  time,  and  having  suspended  it  with- 
out any  consideration.  The  same  point  was 
adjudged  in  Alcock  v.  Hill.  I  incline  to  the 
opinion,  that  those  cases  are  rendered  of 
doubtful  authority  by  the  opinions  of  our 
brethren  Brooke  and  Cabell,  in  Chichester  v. 
Mason  ;  to  which  we  may  add  the  opinion  of 
the  president,  who  had  decided  that  case  in 
the  court  below.  But,  however  this  may  be, 
there  is  a  sensible  distinction  between  them 
and  the  case  at  ba.t.  In  those  cases,  the  lien 
was  not  complete  ;  it  was  an  inchoate  Hen  on 
the  chattels  generally  of  the  debtor  ;  but 
here  was  a  perfect  lien  on  specific  property. 
In  the  case  of  Mayhew  v.  Crickett,  in  which 
the  creditor  had  taken  the  debtor's  goods  in 
execution,  but  afterwards  withdrew  the  exe- 
cution, lord  Eldon  said,  "  I  think  it  clear, 
that  though  the  creditor  might  have  re- 
mained passive  if  he  chose,  yet  if  he  takes 
the  goods  of  the  debtor  in  execution,  and 
afterwards   withdraws   the   execution. 

173  he  discharges  *the  surety,  both  at  law 
and  in  equity."  The  distinction  be- 
tween an  execution  delivered,  and  one  levied, 
was  strongly  adverted  to  by  our  late  brother 
Carr,  and  made  the  foundation  of  his  opin- 

on.  in  the  case  of  Chichester  v.  Mason.     So, 
n  Ward  v.  Vass,  7  Leigh  138,  the  same  judge 
said,  "  If  the  creditor  discharges  any  specific 
en  OQ  the  principal's  property,  out  of  which 
E   might   have  made  the  debt,  he  releases 
le  surety  from  his  obligation." 
Such  is  the  established  doctrine  as  to  exe- 
itions  levied  ;  and  I  think  the  same  reason 
applies  to  an  attachment  levied  on  the  goods 
of  an  absconding  debtor.    The  statute  places 
the  attachment  on  the  same  ground  with  the 
:ecution.     It  directs,  that   when  judgment 
rendered  in  behalf  of  the  creditor  on  the  at- 
tachment,  "all   goods  and    effects   attached 
shall  be  sold  and  disposed  of,  for  and  towards 
satisfactionof  the  plaintiff's  judgment,  in  the 
goods   taken   in   execntion 
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apon  a  writ  of  fieri  facias."  The  attach- 
meal  levied,  then,  being  asecurity  nhich  the 
creditor  iaentttled  to  apply  in  discbarge  of  his 
debt,  he  is  bound  either  so  to  apply  it,  or 
to  hold  it  as  a  trustee  for  the  surety,  ready  to 
be  applied,  should  the  surety  desire  it  (Theo- 
bald, p.  143,  2  Swanst.  ISS),  and  if  he  volun- 
tarily parts  nith  that  security,  the  surety  Is 
absolved. 

In  this  case,  the  creditor,  by  her  agent,  did 
part  with  a  security  on  which  she  had  a  legal 
hold,  and  whicb  would  have  been  adequate, 
if  retained,  to  pay  off  her  whole  debt ;  she 
was  guilty  of  gross  neglect  in  not  regain- 
ing the  property  after  she  had  let  go  her 
hold ;  and  she  accepted,  by  her  agent,  an  in- 
feriour  security,  so  far  as  regarded  the  prop- 
erlyattached  ;  for  although  the  same  chattels 
vhich  had  been  levied  on  were  conveyed  to 
the  trustees,  yet  the  possession  of  them,  so  far 
from  being  given  to  the  trustees,  was  resumed 
and  retained  by  the  debtor.  By  this  conduct 
of  the  creditor,  I  think  that  the  surety  waa 
completely  discharged. 

I  think  the  decree  should  be  reversed,  and 
the  injunction  perpetuated. 

174  •CABELL,  J.  1  concur.  It  is  not 
necea*ary  to  decide,  as  a  general  ques- 
tion, bow  far  tbe  creditor  of  a  debt  payable  at 
afntare  time,  is  bound,  at  tbe  request  of  the 
surety,  to  sue  out  an  attachment  against  the 
principal.  It  would  seem,  however,  that 
the  creditor,  in  this  case,  admitted  her  obliga- 
tion to  do  so;  forshe  did  in  fact  sueout  an  at- 
tachment, at  the  request  of  the  surety;  and 
having  thus  commenced  it,  she  ought  to  have 
prosecuted  it  diligently.  This  she  did  not 
do;  for  the  attachment  was,  in  fact,  aban- 

Bnt  there  is  another  and  a  higher  ground 
on  which  I  place  tbe  discharge  of  the  surety. 
The  attachment  sued  out  by  the  creditor  was 
levied  on  property  abundantly  sufficient  for 
the  payment  of  the  debt.  This  levy  cre- 
ated a  specific  lien  on  that  property  ;  and  the 
discharge  of  this  lien  by  the  creditor,  with- 
out the  assent  of  the  surety,  was,  on  general 
principles  of  equity,  a  discharge  of  the  surety. 
That  this  is  BO  where  the  creditor  waives  the 
lieu  of  an  execution  levied,  was  decided  by 
lordEldon  in  Mayhew  v.  Crickett.  And  J 
can  perceive  no  difference  in  this  respect,  be- 
tween the  lien  of  an  execution  levied,  and  that 
of  an  attachment  levied.  This  court,  in  tbe 
case  of  Chichester  V.  Mason,  carried  the  prin- 
ciple slill  farther  ;  for  it  was  there  decided, 
that  the  waiver  of  a  general  lien  on  the  prop- 
erty of  the  principal,  resting  on  the  mere 
delivery  of  an  execution  to  the  sheriff,  was  a 
dischai^e  of  tbe  surety, 

TUCKER,  P.  lam  also  of  opinion,  that 
the  decree  should  be  reversed. 

By  our  statute  providing  remedies  for  sure- 
ties, a  surety  apprehending  loss  may  require 
his  creditor  to  proceed  against  the  principal, 
in  case  an  action  has  accrued  against  him. 
This  requisition  mnst  t)e  in  writing ;  and  upon 
ttsbeingmade,  the  creditor  is  bound,  within  a 
reasonable  time,  to  institute  suit  and  to  pros- 
ecute it  diligently  to  judgment    and 

175  execution  ;   and   If  be  fails  to  'comply, 
the  safety  ia  by  law  discharged.    Now 

in  the  present   case,  it  is  true    it    may  be 


a  question,  whether,  as  the  debt  was  not  at 
tbe  time  due.  the  requisition  could  have  been 
made  by  the  surety.  On  the  one  hand, 
an  attactiment  may  truly  be  said  to  be  an 
action  ;  and  if  there  is  reason  to  believe  the 
debtor  intends  to  abscond,  the  creditor  may 
have  this  action  ;  and  it  is  by  nomeans  clear, 
that  in  this,  thecase  of  thegreatest  exigency, 
the  law  did  not  intend  the  remedy  to  the 
surety.  On  the  other  hand,  it  may  well  be 
doubted,  whether  it  ever  could  have  been 
designed  to  compel  the  creditor  to  institute  a 
proceeding,  which  he  cannot  institute  unless 
he  himself  really  believes  in  the  intention  to 
abscond,  and  by  which  he  renders  himself 
responsible  for  heavy  damages,  if  his  fears 
should  turn  out  to  t>e  groundless.  But.  be 
this  as  it  may,  mrs.  Smith  did  commence  this 
proceeding  upon  the  requisition  cf  mrs. 
Ashby ;  and  whether  she  was  bound  to  do  it 
or  not,  and  whether  the  request  was  in  writ- 
ing or  not,  is  now  no  longer  of  any  impor- 
tance. Having  commenced  the  process  at 
the  surety's  instance,  and  having  attached 
effects  sufficient  to  secure  the  debt,  she  was 
thenceforth  liound,  ia  thfe  language  of  the 
statute,  to  "proceed  with  due  diligence  in 
the  ordinary  course  of  law  to  recover  judg- 
ment "  and  obtain  an  order  of  sale.  For, 
having  already  commenced  tbe  proceeding, 
it  would  have  been  a  vain  thing  for  the  surety, 

fter  the  debt  tiecame  due,  to  make  such  de- 
mand in  writing  as  the  statute  required ;  and 
the  rather,  as  the  pendency  of  this  attach- 
ment would  have  been  an  otutacle  to  any 
other  proceeding.     All  that  the  surety  could 

:pect  was.  a  compliance  with  the  statute  in 

le  useof  due  diligence.  Has  the  attachment 
been  prosecuted  with  due  diligence  ?  It  can- 
not be  pretended  ;  and  the  legal  consequence 
is  a  discharge  of  the  surety. 

Decree  reversed,  and  injunction  perpetu- 
ated. 
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;i«ullaiu— CflmaMDCCBHM  of  Lien— Delivery  to  Otll- 

deputy  sherlQ  actlas  In  3.  dlfferenl  district  of  the 
county  from  tliat  in  whicb  the  debtor  resides,  in 
oriier  by  such  delivery  to  bind  the  debtor's  prop- 
erty, bnt  with  directions  to  the  deputy  to  hold  it 
till  a  fulare  day,  and  then  to  transfer  It  to  the 
deputy  of  tbe  district  in  which  tbe  debtor  resides, 
to  be  by  him  levied,  unless  the  debt  ahould  be  paid 
In  the  meantime,  or  nnless  the  deputy  should 
brluK  bis  property  totbe  district  of  the  first  deimty 
to  be  sold.  Id  which  case  tbe  first  deputy  was  to 
levy  tbe  execution  upon  It:  HElJt.  tbe  eiecutlon 
bluds  tbe  Koods  of  tbe  debtor  from  the  date  of 
Its  delivery  to  tbe  first  deputy— dlssen tie nte 
Brooke,  J. 

In  an  action  of  detinue  for  a  slave,  brought 
by  Nathaniel  Pegram  against  David  May,  in 
the  circuit  court  of  Dinwiddie,  and  thence 
transferred  to  the  circuit  superioui  court  of 
Greensville,  there  was  a  case  agreed,  stating 
the  following  facts. 
1.  That  though   there  are  a    corporation 
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court  2nd  a  circuit  superiour  court  establisbed 
for  the  town  of  Petersburg,  and  though  there 
is  an  officer  of  the  corporation  called  the 
Berjeant.  who  is  the  executive  officer  of  those 
courts,  yet  that  part  of  the  town  which  lies 
in  the  county  of  Dinwiddie,  hath  ancientlj 
always  been,  and  yet  is,  in  many  respects, 
within  the  jarisdiction  of  the  courts  of  that 
county,  and  the  sheriff  of  the  county  has 
many  official  duties  to  perform,  especially  ' 
the  execution  of  civil  process  against  per- 
sons resident  in  the  town  ;  and,  in  October 
1823,  Roger  Mallory  was  the  aerjeant  of  the 
town  of  Petersburg,  and  at  the  same  time 
deputy  of  Edward  Watkins,  sheriff  of  Din- 
widdie. 

2.  That  John  May  having-  recovered  a 
judgment  against  John  Scott,  in  the  circuit 
court  of  Petersburg,  sued  out  a  fieri  facias 

thereon,    and     delivered     the     same 

177  "to  Mallory ;  and  Mallory,  at  his 
instance,  made  the  following  endorse- 
ment on  the  execution— "Came  to  hand  28th 
Octol>er  1828,  Roger  Mallory  deputy  of 
Edward  Watkins  sheriff." 

3.  That  the  county  of  Blnwlddle  was,  at 
that  time,  divided  into  several  precincts, 
to  which  the  deputies  of  the  sheriff  were 
respectively  arranged,  and  were,  by  agree- 
ment among  themselves  and  with  the  sher- 
iff, confined;  by  which  arrangement  the 
duties  of  Mallory  as  deputy  sheriff  were  c 
fined  to  the  town  of  Petersburg,  and  did 
extend,  nor  could  he  consistently  with  that 
arrangement  and  agreement  serve  any  proc- 
ess, in   the  county   beyond  the  limits  of  the 

4.  That  Scott  the  debtor  against  whom 
May's  fieri  facias  was  sued  out,  had  no  prop- 
erty in  Petersburg,  and  lived  about  thirty 
miles  from  the  town,  in  a  precinct  of  the 
county,  in  and  for  which  Thomas  Field  was 
the  deputy  sheriff. 

5  That  all  the  facts  above  stated 
well  known  to  May,  when  he  placed  his  exe- 
cution against  Scott  in  Mallory's  hands; 
and  he  did  not  expect  or  require  Mallory  to 
go  beyond  the  limits  of  the  town  of  Peters- 
burg to  execute  it ;  but  he  put  it  into  Mai 
lory's  hands  in  order  to  bind  the  property  of 
Scott,  the  debtor,  and  to  be  held  by  Mallory 
until  the  following  November  term  of  thi 
county  court  of  Dinwiddie,  which  was  on  thi 
third  monday  of  the  month,  when  (unless 
the  debtor  Scott  should  pay  or  secure  the 
debt  in  the  meantime,  as  he  had  promised) 
the  execution  was  to  be  transferred  to  the 
hands  of  Field,  the  proper  deputy  of  the  pre- 
cinct in  which  Scolt  lived,  to  be  by  him 
levied  ;  yet  Mallory  was  instrncted,  that  if 
Scott  should  bring  any  of  his  slaves  to 
Petersburg  for  sale  (as  May  apprehended  he 
would)  he  should  levy  the  execution  on  them. 

6.  Thai   while  the  execution  yet  remained 

in    Mallory's  hands,   namely,    on    the    29th 

November  1828,  Scott  executed  a  deed  of 

178  trust,  whereby  he  conveyed  the 'slave 
which    was    the  subject   of    this   suit 

(among  other  property)  to  Abner  Adams,  in 
trust  that  he  should  sell  the  mortgage  sub- 
ject, and  out  of  the  proceeds  of  sale  pay  sun- 
dry debts  therein   mentioned  and  secured. 


plaintiff  in  this  action  ;  that  Scott,  on  the 
same  day,  executed  another  deed  of  trust, 
conveying  other  slaves  to  a  trustee  for  the 
security  of  other  debts,  in  which  last  men- 
tioned deed  of  trust  the  deputy  sheriff  Field 
was  personally  interested  as  a  cestui  que 
trust ;  and  that  both  the  deeds  of  tmst  were 
duly  recorded  on  the  day  of  their  date. 

7.  That  while  May's  execution  against 
Scott  was  still  In  Mallory's  hands,  namely, 
on  the  15th  of  December  1828,  Adams  the 
trustee  in  the  first  mentioned  deed  of  trust, 
sold  the  trust  subject,  and  (with  the  rest) 
the  slave  for  which  this  action  was  brought, 
of  whom  the  plaintiff  Pegram  became  the 
purchaser,  and  Adams  delivered  him  posses- 
sion thereof  and  gave  him  a  bill  of  sale  :  and 
that  this  sale  by  the  trustee  Adams  was 
made  at  Dinwiddie  courthouse,  on  a  court 
day,  in  the  presence  of  Fiejd  and  other  depu- 
ties of  the  sheriff,  and  was  not  forbidden  or 
opposed  by  them,  or  any  other  person. 

8.  That,  after  this  sale  of  the  slave  in  ques- 
tion by  the  trustee  Adams  to  the  plaintiff 
Pegram,  but  before  the  return  day  of  May's 
execution  against  Scott,  that  execution  was, 
by  May's  directions,  transferred  by  the  dep- 
uty sheriff  Mallory  to  deputy  sheriff  Field  : 
that  Field  levied  it  upon  the  slave  in  ques- 
tion, then  in  possession  of  Pegram  under  the 
sale  thereof  to  him  by  the  trustee  Adams  ; 
and  afterwards  made  due  sale  of  the  slave, 
under  the  execution,  to  the  defendant  David 
May,  who  received  possession  from  the  sher- 
iff, which  he  still  held. 

The  question  referred  to  the  court  was, 
whether,  upon  the  case  agreed,  the  plaintiff 
or  the  defendant  had  title  to  the  slave  J 
179  "The  circuit  superiour  court  held  that 

the  law  upon  the  case  agreed  was  for 
the  defendant,  and  gave  judgment  for  htm. 
The  plaintiff  applied  to  a  judge  of  this  court 
for  a  supersedeas  to  the  judgment  ;  which 
was  allowed. 

The  cause  was  argued  here,  by  Stanard  for 
the  plaintiff  in  error,  and  May  for  the  defend- 
ant, upon  the  following  objections  taken  by 
the  former ; 

1.  That  the  fieri  facias  in  the  hands  of  the 
deputy  Mallory,  did  not  bind  the  property  of 
the  debtor  Scott ;  and  therefore  no  title  was 
acquired  by  May,  the  purchaser  under  the 
execution,  which  overreached  the  title  ac- 
quired by  Pegram  by  his  purchase  under  the 
deed  of  trust.  That  an  execution  does  not 
bind  the  property  in  the  goods  of  the  debtor 
against  whom  it  is  sued  out,  but  from  the 
time  the  writ  is  delivered  to  the  sheriff  "  to 
be  executed  ;"  1  Rev.  Code,  ch.  13*,  §  13,  p. 
529,  and  the  execution  in  question  was  not 
delivered  to  the  deputy  Mallory,  to  be  exe- 
cuted, but  the  levy  of  it  was  to  be  made  on  a 
future  contingency,  and  then  by  the  deputy 
Field  ;  and  until  it  was  handed  to  Field  at  a 
date  subsequent  to  that  at  which  Peeram's 
title  accrued,  it  was  not  delivered  to  be  exe- 
cuted, so  as  to  bind  the  property.  That  the 
execution  (having  respect  to  the  purpose  of 
the  delivery  of  it  to  Mallory,  and  the  manner 
in  which  it  was  afterwards  to  be  treated)  was 
intended  to  bind  the  property  of  the  debtor, 
and  yet  to  be  suspended  as  to  the  levy  of  it. 


and  among  others  a  debt  dne  to  Pegram  the    until  on  a  future  event  it  should  be  trans- 
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ferred  to  the  bands  of  Field,  the  other  deputy  ; 
and  thtK  latter  parpoae  defeated  the  intentioa 
aa  to  the  lien  ;  for  a  delivery  to  an  officer 
with  iostruclions  not  to  levy  for  a  given  time, 
or  until  a  g'iven  event,  could  not  immediately 
bind  the  debtor's  property.  The  auapension 
of  the  levy,  during-  its  continuance,  cancelled 
the  lieo.  Payne  v.  Drew,  4  Eaat  523 ;  Kellog 
V.  Griffin,  17  Johns.  Rep.  274. 

180  »FER  CURIAM.    The  judgment  of 
the    circuit  snperiour  court  is  to  t>e 

affirmed. 

BROOKE,  J.,  dissented.  He  said— I  can- 
not concur  in  the  opinion,  that  May's  execu- 
tion was  delivered  to  the  deputy  Mallory  "  to 
be  executed,"  according  to  the  13th  section 
of  the  statute  concerning  executions.  The 
words  of  the  statute  are,  that  "  no  writ  of 
fieri  facias,  or  other  writ  of  execution,  shall 
bind  the  property  of  the  goods  against  which 
snch  writ  is  sued  forth,  but  from  the  time 
anch  writ  shall  be  delivered  to  the  aberiff, 
nader  sheriff,  coroner  or  other  officer,  to  be 
executed :"  to  be  executed,  I  presume,  in 
pnrsnance  of  law,  not  according  to  the  direc- 
tions of  the  creditor.  The  section  is  copied 
from  the  engiiah  statute  29  Car.  2,  ch.  3.  and 
any  delay  amounting  to  laches  in  the  creditor 
loses  the  priority  of  the  execution  ;  as  in  the 
case  of  Payne  v.  Drew,  cited  at  the  bar, 
where  a  sequestration  out  of  chancery,  hav- 
ing the  force  of  a  fieri  facias,  lost  its  priority 
by  the  delay  to  execute  it,  amounting  to 
laches  in  the  plaintiff.  So,  in  the  case  of 
Kellog  V.  Griffin,  where  the  plaintiff  having 
a  prior  fieri  facias,  directed  the  sheriff  to  levy 
it,  but  to  do  nothing  until  ordered,  unless 
crowded  by  younger  executions,  but  by  no 
means  to  let  the  execution  lose  its  preference. 
There,  the  laches  was  not  so  great  as  in  the 
case  before  us,  in  which  the  execution  was 
pnt  into  the  hands  of  the  deputy  sherllf,  to 
be  executed  only  in  the  contingency  of  the 
debtor  bringing  his  property  to  the  town  of 
Petersburg,  which  was  the  precinct  or  baili- 
wick of  that  deputy,  but  if  he  should  not 
bring  his  property  thitber,  and  should  not 
pay  or  secnre  the  debt,  the  execution  was  to 
be  delivered  at  the  next  county  court  of  Din- 
widdle, to  another  deputy.  Field,  to  be  exe- 
cuted on  property  within  his  precinct.  The 
proceeding  upon  the  execution  after  its  deliv- 
ery, was  designedly  suspended.  Meanwhile, 
Scott  the  debtor  mortgaged  his  property  to 
secure  a  just  debt, — under  which  deed 

181  the  plaintiff  fairly  "acquired  the  title  ; 
the  execution  still  remaining  dormant 

in  the  hands  of  Matlory.  I  can  see  no  differ- 
ence between  this  case  and  the  cases  cited, 
unless  a  distinction  is  to  be  taken  between  a 
deed  of  trust,  and  a  bona  fide  sale  under  it, 
which  are  recognized  by  law  as  one  means  of 
secnring  and  satisfying  a  debt,  and  a  fieri 
facias,  which  is  another  means  of  effecting 
the  same  object.  Before  the  statute,  the  mis- 
chief was,  that  the  creditor  after  taking  his 
execution  might  permit  it  to  lie  in  the  office, 
and  so  be  a  secret  lien  on  the  debtor's  prop- 
erty. Now,  it  had  as  well  be  in  the  office,  as 
in  the  hands  of  the  sheriff,  if  he,  by  the  direc- 
tion of  the  creditor,  is  not  to  execute  it  but  on 
some  contingency  that  may  never  happen. 
To  bind  the  property  of  the  debtor,  an  execu- 


tion must  be  delivered  to  the  sheriff  to  be 
executed  in  pursuance  of  law,  so  that  he  is 
bound  to  proceed,  and  responsible  for  not 
proceeding.  If  it  is  delivered  to  him,  to  hold, 
and  abide  thedirections  of  the  creditor,  other 
liens  may  intervene,  which  ought  not  to  be 
affected  by  the  creditor's  delay  to  execute 


Mason  v.  Bond  &  Co. 
Febrnary.  iSSS.  Rlcbmond. 
(IS  Am.  Dec.  «1] 
Ssl«  ol  PcrMoalty  -RMdotlon  of  PowcMlon  I 


sale  of  cliattels  not  accompanied  and  followed  by 
trajisrer  of  posseiialoa    to  the  vendee.  \a    per   He 
fraudulent  and  void  as  aealnal  creditors  of  the 
vendor,  and  Iboueb  there  are  exceptlooH  to  the 
rule,  yet  it  Is  no  Bround  o(  exception,  that  the  pos- 
BCBHlon  al  Cbe  time  ol  the  sale  was  In  a  third  per- 
son.  If.   notwttbstandlne   iiuch    i>oa9essloD,    tbe 
vendor  had  a  rleht,  and  It  was  In  his  power,  to 
take  the  poesesilon  and  deliver  It  to  the  veadee. 
This  was  an  action  of  detinue  for  two 
slaves,   KoUa  and   Peggy,  brought  by 
182      Mason  and  Heath  against  Bond  *A  co. 
in  the  circuit  superiour  court  of  Peters- 
burg.   Plea,  the  general    issue.     The    suit 
abated  as  to  the  plaintiff  Heath,  by  bis  death, 
and  was  prosecuted  by  Mason  alone. 

Mason  tiled  exceptions  to  opinions  of  the 
court  given  at  the  trial  ;  from  which  it 
appeared,  that  the  plaintiff  gave  in  evidence 
on  his  part,  a  hill  of  sale  executed  by  Rich- 
ard £pes  of  Nottoway  to  him  and  Heath, 
dated  the  11th  March  1827,  whereby,  in  con- 
sideration of  1800  dollars,  he  conveyed  to 
them  nine  slaves,  among  whom  were  the 
two  slaves  in  question,  Rolla  and  Peggy  i 
under  which  bill  of  sals  the  plain  tiff  claimed. 
And  then  the  plaintiff  proved  by  a  witness, 
Peter  Epes,  son  of  the  vendor  Richard,  that 
the  slave  Peggy  was  the  property  of  the 
vendor,  and  in  his  possession  at  the  date  of 
the  bill  of  sale,  and  remained  in  his  posses- 
sion until  she  was  taken  under  an  execution 
sued  out  by  the  defendants  as  hereafter 
mentioned.  That  the  slave  Rolla  was  also 
the  property  of  the  vendor  on  the  day  the 
bill  of  sale  was  executed,  but  he  was  then, 
and  had  been  for  some  months  before,  in  the 
possession  of  the  witness,  under  the  follow- 
ing circumstances:  the  witness  bad  leased 
a  farm  in  the  neighbourhood  of  his  father's 
residence,  for  a  term  of  seven  years  ;  and 
after  his  contract  for  the  lease,  it  was  agreed 
between  him  and  his  father,  that  the  lease 
should  be  held  on  their  joint  account,  that 
each  should  furnish  six  hands  to  cultivate 
the  farm  for  their  equal  benefit,  and  that 
the  witness  should  reside  on  the  leased  prem- 
ises, and  have  the  management  thereof: 
that  in  January  1827,  Richard  Epes  the  fa- 
ther sent   six    hands   to  the   farm,  of   whom 


But  In  DaTl»  V.  Tamer,  4  Gratt.  433,  the  doctrine  of 
fraud  per  t«  U  eiamlaed  and  repudiated.  See/oo(' 
nt){(  to  this  case  (DstIb  t.  Turner)  (o 
extended  dIscuBsion  of  the  subject. 
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the  slave  Rolta  was  one ;  asd  thia  slave 
remained  at  the  leased  farm,  until  the  day 
the  bill  of  sale  was  executed  to  Mason  and 
Heath  ;  upon  which  daj,  the  slave  was  sent 
by  the  witness  at  his  father's  request  to  his 
residence,  and  there  sold  to  Mason  and  Heath; 
that  Rolla  was  then  ag'ain  sent  back  by  the 
wituess's   father   to   the   leased   farm, 

183  and  remained  "there  till  some  time  in 
September    following ;  when   he     was 

again  sent  by  the  witness  to  his  father, 
who  bad  sent  for  him  in  order  to  deliver 
him  to  Mason  and  Heath,  the  purchas- 
ers ;  but,  on  the  same  day,  while  the 
slave  was  thus  at  the  father's  residence, 
he  was  taken  under  the  execution  of  the  de- 
fendants ;  that  some  three  or  four  weeks 
after  Mason  and  Heath's  purchase,  one  of 
those  vetjdees  informed  the  witness  of  their 
purchase  of  this  slave  Rnlla,  and  he  was  in- 
formed thereof,  either  previously  or  subse- 
quently, by  his  father  also  ;  and  though  the 
witness  was  of  opinion  that  he  might  refuse 
to  deliver  the  slave  unless  another  was  sub- 
stituted in  his  place,  yet  he  waived  his  rights 
in  that  respect,  and  made  no  objection  to  the 
sale.  And  then  the  defendants  gave  in  evi- 
dence on  their  part,  two  writs  of  elegit  sued 
out  by  them  against  Richard  Gpes,  the  vendor 
under  whom  Mason  and  Heath  claimed  ; 
and  proved  that  these  executions  came  to  the 
hands  of  the  sheriff  of  Nottoway  in  July  1827, 
and  were  by  him  levied  on  some  day  in  Sep- 
tember following,  on  the  two  slaves  in  ques- 
tion, RolU  and  Peggy,  then  at  Richard 
Epes's  house  and  in  his  possession,  and  these 
slaves  were  delivered  by  the  sheriff  to  the 
defendants,  at  their  reasonable  value  ascer- 
tained by  inquisition  of  a  jury.  And  this 
being  all  the  evidence  in  the  case,  I.  the  de- 
fendants asked  the  court  to  instruct  the  jury, 
that  if  they  l>elieved  the  evidence,  they  were 
bound  to  ^nd  for  them:  the  court  declined 
to  give  the  instruction  in  that  form,  but  told 
the  jury,  that  if  the  slaves  were  in  possession 
of  Richard  Spes  at  the  time  of  his  sale  to 
Mason  and  Heath,  and  remained  in  his  posses- 
sion until  the  seizure  thereof  by  the  sheriff 
under  the  defendants'  execution,  the  bill  of 
sale  was  void  as  against  the  defendants. 
And  then  II.  the  plaintiff  moved  the  court 
to  instruct  the  jury,  that  if  they  believed 
from  the  evidence,  that  Richard  Epes,  the 
vendor,  had  parted  with  the  slave  Rolla  for 
one  year  under  his  agreement  with  the 

184  witness  Peter  Epes,  that  *the  slave  was 
actually  in   possession   of  Peter  from 

and  after  the  date  of  the  bill  of  sale,  and 
that  Peter  was  authorized  to  detain  him  till 
the  end  of  the  year ;  then  the  possession  of 
Peter  was  not  the  possession  of  Richard,  the 
vendor,  and  the  bill  of  sale  was  not  fraudulent 
in  law  :  but  the  court  refused  to  give  this  in- 
struction, because  whatever  might  be  the  law 
upon  the  state  of  facts  supposed  in  the  motion 
for  the  instruction,  the  court  was  of  opinion 
that  the  evidence  did  not  prove  any  such  state 
of  facts,  and  it  would  not  give  au  instruction 
upon  a  hypothetical  case.     The  plaintifE  ei- 

The  jury  found  a  verdict  for  the  defend- 
ants. And  then  the  plaintiff  moved  for  a, 
new  trial,  on  three  grounds :  1.  that  the  ver- 


dict was  contrary  to  the  evidence;  2.  that  the 
court  erred  in  the  instruction  it  gave  at  the 
instance  of  the  defendants,  and  in  refusing 
the  instruction  asked  by  the  plaintiff  ;  and 
3.  that  the  court,  in  assigning  its  reasons  for 
such  refusal,  had  declared  its  opinion  touch- 
ing the  weight  and  effect  of  the  evidence. 
The  court  overruled  the  motion  for  the  Dew 
trial,  and  the  plaintiff  excepted. 


applied  by  petition   to   this  court  for  a 
peal  from  the  judgment;  which  was  allowed. 

Macfarland,  for  the  plaintiff  in  error. 

Spooner,  for  the  defendants. 

TUCKER.P.  J  am  clearly  of  opinion,  that 
the  judgment  should  l>e  affirmed.  The  errors 
assigna^  are,  that  the  verdict  was  against 
evidence ;  that  the  instruction  given  was 
erroneous ;  that  that  refused  ought  to  have 
been  given  ;  and  that  the  court  improperly 
declared  its  opinion  on  the  weight  of  the  evi- 
dence.    All   these   objections  are,    I   think, 

without  foundation. 
18S  "As  to  the  first :  Was  the  verdict 
against  evidence  7  Thisdepends  upon 
the  question,  whether  there  was,  in  this 
ease,  a  sufficient  excuse  for  not  delivering  the 
possession  of  the  slaves  to  the  vendees  j  for 
if  not,  then  the  sale  was  void,  according  to 
the  principles  of  that  class  of  cases  of  which 
that  of  Edwards  v.  Harben,  2  T.  R.  587,  has 
always  tieen  considered  a  leading  one.  For, 
although  the  doctrine  of  those  cases  has  been 
much  and  very  properly  modified,  yet  they 
apply  in  their  full  force,  where  possession 
does  not  follow  the  deed,  and  there  is  no 
apology  for  the  nondelivery.  In  the  cases  of 
Land  V.  Jeffries,  5  Rand.  252,  and  Sydnor  v. 
Gee,  4Iieigh  535,  themodiScation  and  excep- 
tions to  the  general  rule  are  very  carefully 
stated  ;  they  all  admit,  that  if  the  property 
can  be  conveniently  delivered,  and  is  not 
delivered,  but  is  retained  in  the  service  and 
for  the  use  of  the  vendor,  notwithstanding 
the  sale  purports  to  be  immediate  and  abso- 
lute, the  transaction  is  fraudulent  per  se. 
Now,  this  was  precisely  the  case  here.  The 
slave  Peggy  was,  notwithstanding  the  sale, 
retained  by  the  vendor  in  his  own  immediate 
possession.  It  was  theretofore  as  to  her,  con- 
fessedly, fraud  per  se.  The  slave  Rolla,  the 
subject  of  contest  here,  was  kept  on  a  farm 
held  jointly  by  the  vendor  and  his  son,  each 
being  bound  to  furnish  six  hands.  Rolla  was 
one  of  those  furnished  by  the  vendor.  He 
was,  therefore,  in  the  vendor's  possession, 
held  jointly  by  him  with  his  son.  But  as  his 
contract  was  indefinite  to  furnish  six  hands, 
and  Rolla  was  not  expressly  among 
them,  be  had  at  any  time  a  right  to  take  him 
out  of  the  concern,  and  put  in  another  in  his 
place.  That  stave  was,  therefore,  not  only 
in  his  possession,  but  under  his  control,  and 
might  have  been  delivered  at  the  time  of 
the  sale.  He  was,  in  point  of  fact,  sent  to  the 
vendor  by  his  son  at  the  time  of  the  sale  :  the 
son  did  not  object  to  the  sale ;  nor  did  he  even 
the  substitution  of  another  ;  for  be 


says,  that  not  inl 


uHinS  1, 


'ight,   he  accordingly  aent  the  'slave 
lo  his  father  at  the  time  of  the  aale,  at 
bis  father's  request,    ^u.t  ^f^ff^tit^^amtt»A 


9  LEIQH 


Ebseinh  v.  Henry  and  Wipe  a 


D  Others. 


I8T-I8S 


of  deliTerinif  faim  to  the  pnrchaaerB,  aent  him 
back  to  labour  fgr  hia  owd  profit  in  the  joint 
concern.  Subsequently,  when  the  execution 
was  in  the  sberiff'a  handa,  the  alave  waa 
again  aent  to  bedeliTcred  to  the  purchasers, 
the  vendor  having  aent  for  him  for  that  pur- 
pose. These  facts  prove  a  complete  control 
over  the  property,  and  power  of  delivery. 
The  failure  to  deliver,  therefore,  is  not  sat- 
isfactorily accounted  for.  and  the  case  falls 
within  the  influence  of  the  principle,  that  an 
at>solute  bill  of  sale  is  void,  unless  possession 
follows  and  accompanies  the  deed,  or  the 
want  of  it  ia  satisfactorily  accounted  for. 

It  cannot  but  be  remarked,  in  this  case,  that 
thedeed  is  absolute  and  immediate  ;  whereas 
the  pretence  is,  that  the  son  of  the  vendor 
waa  entitled  to  the  possession  of  the  property 
for  seven  years.  Thia  fact,  together  with 
the  want  of  proof  of  consideration,  createa  a 
strong  suspicion  of  fraud  in  fact ;  which 
fortified  by  the  circumstances,  that  the  vend 
retained  others  of  the  slaves  sold,  that 
alraut  the  date  of  the  sale  there  must  have 
been  judgments  against  the  vendor,  and  that 
the  slaves  were  sent  over  to  be  delivered  to 
the  purchasers,  just  at  the  time  when  the 
levy  waa  about  to  take  place.  Upon  the 
whole,  I  think  the  verdict  is  abundantly  sus- 
tained by  tbe  evidence. 

As  to  the  inatructiona  :  that  given  on  the 
defendants'  motion  waa  atrictly  correct,  as 
the  general  rule.  It  waa  not  necessary  or 
proper  to  set  forth  the  exceptions  or  modifi- 
cations of  that  rule,  unless  the  plaintiff  bad 
asked  it.  Were  It  otherwise,  every  instruc- 
tion must  contain  a  perfect  institute  of  the 
law  of  the  subject. 

The  instruction  moved  by  the  plaintiff  was 
properly  refused.  He  moved  the  court 
to  instruct  the  jury,  that  if  they  believed 
that  the  vendor  had  parted  with  the  slave 
Kolta  for  a  year  to  his  son,  and  that  bis 
son  was  actually  in  possession  and 
187  authoHzed  to  detain  him  till  *the 
end  of  the  year,  the  bill  of  sale 
was  not  fraudulent  in  law.  The  court 
refused  to  give  the  instruction,  because  it 
was  of  opinion  that  the  evidence  did  not 
prove  such  a  state  of  facts,  and  it  would  not 

K'  'e  an  instruction  on  a  hypothetical  case. 
e  court  did  right :  there  was  no  such  slate 
of  facta.  The  vendor,  if  the  witness  waa  cred- 
ible, did  not  part  with  Kolla  for  a  year  to  the 
•on,  and  ttie  aon  was  not  authorized  to  diftain 
him  till  the  end  of  the  year.  He  was  in  the 
possession  both  of  father  and  aon,  with  the 
right  of  the  father  at  any  time  to  withdraw 
him,  and  put  another  in  hts  place,  and  with 
the  power  (as  the  aon  did  not  inaiat  on  the 
snbstitntion)  to  deliver  him  to  the  vendees 
without  putting  another  in  bis  place.  There 
was  no  testimony  which  even  tended  to  prove 
a  right  of  exclusive  possession  in  the  son,  o: 
a  right  to  detain  the  slave  against  the  father') 
will.  The  instruction  therefore  waa  rightly 
refused. 

Lastly,  It  is  said,  the  court  improperly 
pressed  its  opinion  upon  the  facta.    I  do 
think  ao.     No  opinion  would  have  been    __ 
pressed,  but  for  the  motion  of  the  plaintiff 
'o  give  an  opinion  upon  an  entirely  fictitious 


the  court  should  say.  in  justification  of  its 
refusal  to  instruct,  that  the  facts  upon  which 
the  instruction  was  baaed,  had  no  existence 
in  the  cause.  It  is  true,  that  the  court,  under 
our  system  of  jurisprudence,  cannot  assume 
the  right  to  instruct  the  jury  upon  the  facts ; 
yet  it  would  be  very  mischievous,  if  every 
incidental  remark  of  the  court,  in  deciding 
the  matters  of  law  arising  upon  the  trial, 
should  be  tortured  into  an  invasion  of  the 
rights  of  the  jury. 

Upon  the  whole,  I  see  no  errorin  the  record. 

The  other  judges  concurred.  Judgment 
affirmed. 

188    •Erskin«  v.  Henry  and  Wife  and  Others. 

February,  1838.  Rictimond. 

(Absent  BSOOKB  and  PaBEBb.*  J.) 

WUli-Bnaaclpatloa  of  Msves  la  Puloro— locrMM.t— 

Testator  devlsea  and  bequeaths  all  hU  estate,  real 
and  personal,  to  R,  C.  for  ber  life,  and  at  her 
death,  all  his  oeKroes  [o  be  free  ;  and  afraln, 
bequeaths  al  her  death  toT.  «G.  F.  all  bis  per- 
sonal estate,  except  blH  neBroea  who  are  then  to 
be  free  :  Hrld,  tbe  Increase  of  the  negroes,  born 
daring  the  ILfe  of  tbe  legatee  for  life,  are  hereby 
einanclpated. 
Nvrood— Suit  lor  Fnadam— Judsmant— Concliulr  mass 
a*  M  Staliuof  Ncgnw,— In  a  enll  In  forma  pau- 
peris brought  by  negroes  against  Ersklne  to 
recover  tbelr  freedom,  it  Is  adladtted.  that  the 
paupers  are  elavei ;  then  Henry  and  others  bring 
suit  agalDst  E^klne  to  recover  tbe  same  negroes 
as  their  propert)'  :  Haui  the  Judgment  In  tbe 
pauper  antt  is  not  conclnsWe  evidence  for  tbe 
plalntlfts  In  tbls  ault.  that  tbe  negroes  are  slaves, 
w  free, 

perisbrongbtby  negroes  to  recover  tbelr  freedom. 
judgment  la  glvea  agalnat  tbem.  that  tbey  are 
slaves  :  It  seems,  such  Judgment  U  not  necessarily 
cooclnelve  of  tbe  status  at  the  negroes.  In  a  new 
controversy  between  tbem  anf  tbe  same  defend- 
ant :  and.  nnder  peculiar  clrcum stances,  may  be 
no  bar  to  tbe  recovery  of  their  freedom. 
Absolom  M'Coy  late  of  Berkeley  county, 
died  in  the  year  1803,  and  by  his  last  will  and 
teatament  devised  and  bequeathed  aa  follows : 
"  I  give  and  bequeath  to  Kebecca  Crouch  all 
my  real  and  personal  estate,  whereaoever  it 
may  be  found,  during  and  all  the  time  of  ber 
natural  life,  and  at  the  death  of  her  the  afore- 
said  Rebecca  Crouch,  all  my  negroes  to  be 
free  and  at  full  liberty — I  give  and  bequeath, 
at  the  death  of  her  tbe  aforesaid  Rebecca 


•Hep: 


loced  the  decree  In  the  circuit  superion 


twills— EnsDClpatlan  of  Staves  In  PutnrD—lncreaM. 

— Several  notes  bave  been  wrllteo  on  this  subject 

;    In  this  series  of  reports.    See  foot-note  to  Bintord  v. 

Robin.  I  Qratt.  B27 ;  foot-note  to  Lucy  v.  Oemlnant,  3 

I    Qratt  36  :  foot-note  to  Osborne  v.  Taylor.  IS  Qralt. 

his  subject,  tbe  principal  case  was  cited  In 

Crawford  T.  Moses.  10  Leigh  283  ;  Anderson  v.  Ander- 

;l  Leigh  Ml,  822.  (and  see  what  Is  said  In  Ihia 

coocerulng  the  principal  case,  by  Baoosx,  J., 

s  dlssentlDB  opinion):  Oabome    v.    Taylor.  13 

'    OraCU  IK  :  Wood  v.  Kompbreys,   \2  Oratt.  886.  361 ; 

_  .  .  ,1    Taylor  v.   Collins.  12  Qratt.  388 ;  Hunter  v.  Hum- 

atmte  of  facta.     It  then  became  necesaary  that   pbreya,  14  Qratt.  SM,  K&. 
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Crouch,  to  Thomas  Fakes  and  George  Fakes 
all  my  personal  estate  (except  m;  aegroes 
which  are  then  to  be  free  and  at  full  liberty) 
to  be  equally  divided  between  thetn."  And 
the     testator     appointed     the     same 

189  *Rebecca   Crouch   his    eiecutrix,   who 
proved  the  will  in  the  county  court  of 

Berkeley  in  December  1803,  and  qualified  as 
executrix.  She  took  and  held  possession  of 
all  the  testator's  slaves  and  their  increase 
subsequent  to  his  death,  during  her  life. 

Rebecca  Crouch  died  in  1828,  and  by  her 
last  will  and  testament,  after  subjecting  the 
whole  of  her  estate  real  and  personal  to  the 
pavment  of  her  debts,  she  gave  all  the  resi- 
due thereof  to  James  Erskine,  and  then 
bequeathed  and  provided  as  follows  :  "  Ab- 
tiolom  M'Coy,  by  his  last  will  and  testament, 
left  me  snndrj  negro  slaves  during  my  nat- 
ural life  ;  such  of  them  as  are  not  of  age  at 
my  death,  I  leave  to  the  said  James  Erskine, 
to  be  hired  out  to  good  masters  and  mis- 
tresses, who  will  treat  them  with  humanity 
and  kindness,  until  they  severally  arrive  at 
age  according  to  law,  and  to  apply  the  pro- 
ceeds of  such  hire  to  his  own  proper  use  and 
behoof. "  And  the  testatrix  subjoined  a  list  of 
the  "names  of  the  negroes  not  of  age,"  six  in 
number,  which  list  she  desired  should  be  re- 
corded with  her  will.  James  Erskine,  the 
executor  named  in  her  will,  proved  it  in  the 
county  court  of  Berkeley  in  April  1828.  and 
qualified  as  executor.  He  took  possession  of 
the  six  negroes  mentioned  in  the  list  sub- 
joined to  the  will  of  his  testatrix  as  not  being 
of  age,  and  of  two  others,  who  were  likewise 
descendants  of  the  parent  stock  left  by  the 
testator  M'Coy,  and  who,  though  of  age  at 
the  time  of  mrs.  Crouch's  death,  were  born 
after  U' Coy's  death  ;  so  that  there  were  eight 
negroes  born  during  the  continuance  of  the 
life  estate  held  by  mrs.  Crouch  under  M'Coy's 

will. 

These  eight  negroes  brought  a  suit  against 
Erskine,  in  forma  pauperis,  to  recover  their 
freedom,  in  the  circuit  court  of  Berkeley, 
claiming  that  upon  the  just  construction  of 
the  will  of  M'Coy,  they  were  thereby  emanci- 
pated as  well  as  their  parents;  and  in  that 
suit,   the  circuit  court  adjudged   that 

190  they  were  slaves,   (upon  the  'supposi- 
tion, without  doubt,  that  the  principle 

on  which  the  case  of  Maria  v.  Surbaugh,  2 
Rand,  228,  was  decided,  was  applicable  to 
their  case) ;  which  judgment  remained  in  full 
force  ;  for  upon  a  petition  for  a  supersedeas 
to  it,  presented  on  behalf  of  the  paupers,  this 
court  refused  to  allow  it.  Emory  v.  Erskine, 
7  Leigh  267. 

Whereupon  Henry  and  wife  andothers,  dis- 
tributees and  next  of  kin  of  the  testator 
M'Coy,  as  well  as  of  Thomas  and  George 
Fakes,  the  residuary  legatees  of  that  testa- 
tor, both  of  whom  were  now  dead,  exhibited 
their  bill  against  Erskine,  in  thesuperiour 
court  of  chancery  of  Winchester,  setting 
forth  the  wills  of  M'Coy  and  of  mrs.  Crouch, 
andalL  the  facts  above  stated  :  insisting,  that 
the  eight  negroes  born  of  the  parent  stock  of 
M'Coy'a  slaves,  after  his  death  and  during 
mrs.  Crouch's  life  estate,  having  been  ad- 
judged to  X>e  slaves,  were  slaves  belongi 


that  testator  was  intestate,  or  they  passed  by 
the  residuary  clause  of  his  will  to  Thomas 
and  George  Fakes;  and  that.  In  either  view. 
the  plaintifFs  were  now  entitled  to  them  :  and 
praying,  therefore,  that  Erskine  should  be 
compelled  to  deliver  them  to  the  plaintifFs, 
and  render  an  account  of  the  profits,  and  that 
the  court  should  decree  a  division  of  the 
slaves  and  of  their  profits  among  the 
plaintiffs. 

Erskine,  In  his  answer,  insisted,  that  tak- 
ing these  negroes  to  be  staves  according  to 
the  judgment  of  the  court  in  their  suit  for 
freedom,  they  were  slaves  t>elongtng  to  the 
estate  of  his  testatrix  mrs.  Crouch,  having 
been  born  of  parents  who  were  her  slaves  at 
the  time  they  were  born,  though  the  parents 
were  entitled  to  their  freedom  at  her  death. 

The  cause  was  transferred  to  the  circuit 
auperiour  court  of  Berkeley.  And  that  court, 
considering  that  the  eight  negroes  in  ques- 
tion had  been  ascertained  to  be  slaves  by 
the  judgment  of  the  court  in  their  suit  for 
freedom,  was  of  opinion,  that  they  were 

191  slaves  (Ktonging  *to  the  estate  of  the 
testator  M'Coy.  not  to  the  estate  of  his 

legatee  for  life  mrs.  Crouch  ;  and  that  the 
plaintiffs  were  entitled  to  tbem  as  next  of 
kin  of  Thomas  and  George  Fakes,  the  resid- 
uary legatees  of  M'Coy.  Thefefore,  the 
court  decreed,  that  Erskine  should  deUver  up 
the  eight  slaves  in  question,  to  the  adminis- 
trator of  Thomas  and  George  Fakes,  and 
render  an  account  of  the  profits  thereof,  in 
order  that  division  of  the  slaves  and  of  their 
profits  might  be  made  among  the  next  of  kin 
of  those  decedents,  according  to  the  statute 
of  dtstribntions. 

From  this  interlocutory  decree,  Erskine  br 
petition  to  this  courtprayed  an  appeal;  which 
was  allowed. 

The  cause  was  argued  here,  by  Stanard 
and  R.  C.  Stanard  for  the  appellant,  and  by 
Johnson  and  G.  N.Johnson  for  the  appellees. 

I.  The  first  question  was,  whether,  accord- 
ing to  the  just  construction  and  effect  of 
the  testator  M'Coy'a  will,  the  eight  negroes 
in  question,  born  of  the  parent  stock  of  that 
testator's  slaves  after  his  death  and  during 
the  lifetime  of  mra.  Crouch,  the  legatee  for 
life,  were  emancipated  or  not,  by  force  of 
the  bequest  in  M'Coy's  will,  that  "at  the 
death  of  mrs.  Crouch,  all  his  negroes  should 
be  free  "  ?  The  cases  of  Maria  v.  Surbaugh. 
2  Rand.  228,  and  Elder  v.  Elder's  ex'or,  4 
Leigh  252,  were  cited  in  argument ;  and  the 
doctrines  of  the  civil  law,  with  respect  to 
the  status  of  persons  in  the  tike  situation 
with  these  eight  negroes,  were  referred  to 
and  examined. 

II.  If,  according  to  the  just  construction 
and  effect  of  M'Coy's  will,  these  eight  ne- 
groes were  really  entitled  to  their  freedom, 
whether  the  judgment  that  Ihey  were  slaves, 
rendered  in  the  pauper  suit  they  brought 
against  Erskine,  was  conclusive  that  such 
was  their  status  7  whether  the  judgment  in 
the  pauper  suit  was  conclusive  of  the  point, 
in  this  controversy   (to  which  the    negroes 

were  not  parties)  between  the  plaintiffs 

192  in  thiscause*(whowerenot  parties  to 
„    „  the    pauper  suit)    and    Erskine  ?  and 

the  estate  of  M'Coy;  as  to  which  either  whether  ttie  judgment  in  the^MUMr   anit 
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could  be  concluaive  against  the  negroem  in  a 
future  suit  belween  them  and  Brskine  7 

III.  Supposing  these  people  slaves,  whose 
alarea  were  they  ?  Were  they  the  slaves  of 
M'Coy's  estate,  which  that  testator's  will 
bequeathed,  with  their  parents,  to  mrs. 
Cronch  for  life,  but  either  made  no  disposi- 
tion of  them  after  her  death,  or  bequeathed  to 
bis  residuary  legatees?  Or  were  they  the 
slaves  of  mra.  Crouch,  of  whom  their  parents 
were  slaves  at  the  time  of  their  birth,  though 
she  held  bnt  a  life  estate  in  the  parents  ?* 

BROCKBNBROUGH,  J.  The  principal 
difficulty  in  this  case,  arises  from  the  fact, 
thattbe  negroes,  who  are  the  subject  of  this 
suit,  were  declared  to  be  slaves  by  the  circuit 
conrt  in  a  suit  brought  by  them  to  recover 
their  freedom  against  Brskine.  He  held 
them,  I  apprehend,  under  the  will  of  mrs. 
Cronch,  until  tbey  (the  negroes)  should  ar- 
rive of  age.  I  presume,  he  did  not  claim  to 
bold  them  as  his  slaves  for  a  longer  period 
than  the  one  I  have  mentioned.  Mrs.  Crouch 
held  all  the  slaves  given  to  her  by  M'Coy  for 
her  life  only  ;  and  it  would  seem  from  the 
language  of  her  will,  that  she  supposed,  that 
such  as  were  born  after  the  death  of  M'Coy, 
and  had  not  arrived  of  age  at  the  peilodof 
her  death,  were  her  own  slaves  till  they 
should  come  of  age.  She  devised  them  for 
that  limited  period  to  Erskiae,  with  direc- 
tions to  appropriate  their  hires  during  that 
time  to  his  own  proper  use ;  and,  I  suppose, 
it  was  for  that  limited  period  he  claimed 
them,  when  they  sued  him  for  their 
193  'freedom,  claiming  it  not  under  the 
will  of  mrs.  Crouch,  but  that  of  M'Coy. 

I  shall  consider,  1.  Whether,  under 
M'Coy's  will,  they  were  free  or  not?  and 
2.  Whether,  if  they  are  free  under  that  will, 
the  decision  of  the  circuit  court  in  the  suit 
between  them  and  Erskine,  is  irrevocably 
binding,  so  as  to  make  them  slaves  to  the 
plaintiffs,  who  were  not  parties  to  that  suit  7 

1.  Are  they  free  or  not  7  Absolom  M'Coy, 
by  bis  will,  gave  to  Rebecca  Crouch  all  his 
real  and  personal  estate  for  her  life,  and  at 
berdeath  alt  his  negroes  to  be  free.  And 
then  be  bequeathed,  at  the  death  of  mrs. 
Cronch,  to  Thomas  and  George  Fakes  all  his 
personal  estate,  except  his  neg^roes  which 
were  then  to  be  set  free  and  at  full  liberty. 
Thtis,  in  the  two  clauses,  giving  first  a  life 
estate,  and  at  the  expiration  thereof  a  re- 
oaainder,  he  expressly  bequeathed  freedom  to 
all  bia  slaves,  to  take  effect  at  the  expiration 
of  the  life  estate.  Who  were  his  slaves  7 
Undoubtedly,  not  only  those  in  being-  at  the 
time  of  his  own  death,  but  the  children  of  the 
females  bom  during  the  life  estate  of  mrs. 
Crouch.  Those  children  were  born  slaves, 
because  their  mothers  t>eing  then  In  a  state  of 
slavery,  their  children  were  in  thesamestate. 
But  they  were  slaves  to  the  life  tenant,  only 

Ttiecoaiisel  for  the  appellant  Erskloe  very  Btreo- 
aoDslj  maintained  tbat  these  eight  neirroes  were 
emancipated  by  U'Coy's  wlU:  and  that  the  ludrmect 
arafmit  them  In  tbelr  pauper  bdU  against  Erakl 
coalil  nowiHe  avail  tbc  plaintiffs  In  this  cause, 
could  It  condade  tbe  nesroes  In  a  future  cqqi 
with  Erskine  blmielf.— Note  in  Orlstnal  Edition. 


during  her  life,  and  no  longer.  Nor  could  they 
be  slaves  to  the  remaindermen  at  all,  because 
the  will  expressly  excludes  all  his  negroes 
from  being  subjects  of  the  gift  in  remainder. 
At  the  termination  of  the  life  estate,  all  his 
negroes  were  to  be  free  ;  but  if  those  born 
duringthat  life  estate  are  excluded  from  the 
operation  of  the  bequest,  then  all  of  his  ne- 
groes will  not  be  free,  but  some  of  them  will 
still  be  slaves.  It  seems  to  me,  that  the  right 
of  the  child  to  freedom  is  identical  and  cotem- 
poraaeouB  with  that  of  the  mother  ;  and  that 
when  mrs.  Crouch  died,  eo  instanti  the  will 
of  M'Coy  operated  to  confer  freedom  on  l>oth. 
These  propositions  seem  to  me  so  plain  as 
not  to  stand  in  need  of  authority  ;  but 

194  if  "they  do,  we  have  it  in  the  case  of 
Elder  V.  Elder's  ex'or.     The   decision 

of  the  court  in  the  pauper  suit  t>etween  these 
negroes  and  Erskine,  was  founded  on  the  au- 
thority of  Maria  v.  Surbaugh  ;  but  I  do  not 
think  that  the  cases  are  alike.  In  that  case, 
the  testator  William  Holliday  had  bequeathed 
to  a  legatee,  a  female  slave,  who  was  to  be 
free  at  the  age  of  thirty-one  years.  She  was 
a  slave  till  thirty-one  ;  and  the  court  decided, 
that  her  children  born  before  that  period 
were  in  the  same  state  as  the  mother,  that  is, 
were  slaves ;  and  there  was  nothing  in  the 
will  to  shew,  that  the  testator  intended  to  ex- 
tend tbe  bequest  of  freedom  to  them  at  the 
time  the  mother  was  to  be  free.  But,  in  this 
case,  the  testator  extended  the  bequest  of 
freedom  to  all  his  slaves,  bom  and  to  be  born. 
2.  The  great  difficulty,  as  I  have  said, 
arises  from  the  decision  of  the  circuit  court  in 
the  suit  of  the  paupers  against  Erskine, which 
has  never  been  reversed.  It  seems  to  me, 
that  the  paupers  are  not  barred  by  that  judg- 
ment, as  against  the  plaintiffs  in  this  suit, 
they  not  being  parties  in  that  suit.  The  ob- 
ligatory character  of  a  judgment  or  decree 
must  be  reciprocal.  Suppose  that  the  ne- 
groes in  question  had  been  slaves  by  the  will, 
and  the  circuit  court  had  erroneously  decided 
in  tbe  suit  brought  by  tbem  against  Erskine. 
that  they  were  free.  Such  a  judgment  would 
not  have  been  binding  on  the  next  of  kin  of 
T,  4  G.  Fakes,  they  not  being  parties  to  the 
suit.  They  might  have  sued  for  and  recov- 
ered them,  into  whose  hands  soever  they 
might  have  fallen  ;  or  they  might  have  taken 
peaceable  possession  of  them,  and  in  a  suit  for 
false  imprisonment  by  the  paupers  against 
them,  the  previous  judgment  in  favor  of  free- 
dom, rendered  in  the  suit  against  Erskine. 
would  not  have  availed  the  negroes.  As  the 
next  of  kin  of  T.  &  G.  Fakes,  In  that  state  of 
the  case,  could  not  have  been  injured  by  a 
judgment  t>etween  other  parties,  so  neither 
can  they  be  benefited  by  tbe  judgment 

195  against  the  'paupers  in  their  suit  with 
Erskine.  It  may  be,  that  if  the  plain- 
tiffs in  this  case  had  been  parties  to  that  suit, 
as  well  as  Erskine,  the  circuit  court  might 
have  decided  differently.  Those  parties 
would  have  t>een  in  a  tielligerent  attitude  to- 

■wards  each  other ;  it  would  have  been  the 
interest  of  Erskine  to  shew,  that  the  Fakeses 
had  no  right,  and  vice  versa:  and  from  their 
contests  the  court  might  have  discovered, 
that  neither  had  a  right,  but  that  the  negroes 
were  free.  ''  ~  ' 
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But  it  was  argued,  tha.t  as  this  is  a  case  In 
which  the  ncKroes  are  not  parties,  they 
must  be  here  looked  oa  as  property,  having: 
been  declared  to  be  slaves  ;  and  that  all 
have  to  do  is  to  decide,  which  of  the  present 
parties  has  the  best  right  to  the  property. 
I  do  not  think  so.  The  plaintiffs  are  bound 
to  shew,  that  they  have  a  complete  riR-ht 
and  if  the  defendant  can  shew,  that  the 
plaintiffs  have  no  right,  they  cannot  succeed, 
thouifh  the  defendant  defeats  his  own  right. 
He  has  the  possession,  and  must  hold  il 
against  those  who  have  no  ri|fht. 

It  is  proper  that  we  should  arrive  at  this 
result,  to  prevent  circuity  of  actions.  If  the 
plaintiffs  in  this  suit  could  recover  posses- 
sion of  the  negroes  against  Krskine,  the 
negroesmight  immediately  institute  proceed- 
ings in  forma  pauperis  against  the  present 
plaintiffs,  and  as  the  former  judgment  would 
be  no  evidence  against  them,  they  would 
recover  their  freedom.  We  ought  not  to  en- 
sonrage  this  kind  of  litigation. 

It  has  been  said,  that  the  rights  of  the 
negroes  will  be  placed  in  jeopardy  by  this 
decision ;  for  as  Erskine  holds  them,  and  has 
a  decree  in  hia  favour,  they  can  never  re- 
cover their  freedom  against  him.  I  do  not 
know  that  such  will  be  the  result.  The 
record  of  the  suit  for  freedom  is  not  before 
us,  but  from  what  can  be  gathered  of  its 
contents  from  the  proceedings  in  this  suit,  I 
apprehend,  that  the  only  claim  Erskine  had 
against  the  negroes,  was,  that  they  were 
his  property  until  they  should  arrive  at  the 
age  of  twenty-one,  till  which  time, 
196  "under  mra.  Crouch's  will,  he  was  to 
hire  them  out,  and  apply  the  proceed*  to 
his  own  proper  use.  The  declaration  of  the 
court  that  they  were  slaves,  seems  to  be  an 
assertion  of  a  mere  abstract  proposition,  not 
applicable  to  the  dispute  then  carrying  on  l>e- 
tween  the  negroes  and  Brskine.  That  dec- 
laration is  not  the  decree  of  the  court,  bulla 
the  reason  on  which  the  decree  is  founded. 
If  this  be  so,  Grskine's  right  overthe  negroes 
ceases  as  soon  as  they  become  of  age. 

But  however  this  dispute  may  be  settled  aa 
between  them  and  Srskine,  I  am  satisfied, 
that  the  plaintiffs  have  shewn  no  right  to 
recover  them  aa  slaves ;  and  therefore  I  am 
for  reversing  the  decree,  and  dismissing  the 
bill. 

TUCKER,  P.  This  case  has  been  most 
learnedly  and  elaborately  argued  on  many 
interesting  points.  According  to  my  view 
of  it,  however,  it  lies  within  a  narrow  com- 
pass. The  testator  Absolom  M'Coy,  by  the 
residuary  clause  in  his  will,  bequeathed  to 
Thomas  and  George  Fakes,  after  the  death  of 
mrs.  Crouch,  all  his  personal  estate  (except 
his  negroes  who  were  then  to  be  free)  to  be 
equally  divided  between  them.  Here,  it  is 
first  to  be  observed,  that  there  was  nothing 
left  undisposed  of,  and  if  there  were  any  of 
his  negroes  not  free,  they  must  go  to  the 
residuary  legatees,  and  not  to  the  neit  of 
kin;  for  it  is  clear,  that  every  thing  except 
the  emancipated  negroes  was  to  go  to  them. 
Secondly,    the  residuary  clause  having  ex- 


'  pressly  excepted  emancipated  slaves  from 
the  residuum,  the  rights  of  the  legatees  are 
to  be  determined  by  the  question,  whether 
the  slaves  they  claim  title  to  were  or  were 
not  free  :  if  slaves,  they  belong  to  them :  if 
free,  they  are  excluded  from  the  residuum, 
and  therefore  do  not  belong  to  them.  The 
court,  therefore,  cannot  decree  without  de- 
ciding whether  the  negroes  claimed  are  free, 
since  on  that  identical  question  depends  the 
question  whether  they  are  included  in  the 
residuary  clause. 

197  *Now,  as  to  this  I  have  no  doubt. 
The   testator  bequeathed  all  bis  staves 

to  mrs.  Crouch  for  life,  and  at  her  death  all  of 
them  to  be  free.  Did  the  increase  of  the 
slaves  belong  to  him  7  Of  this  there  can  be 
no  question.  Who  can  doubt,  that  the  slaves 
born  after  a  testator's  death,  in  Virginia,  con- 
stitute part  of  his  estate,  and  are  a  part  of  the 
distributable  subject  afterpayment  of  debts? 
Such  things  are  of  daily  occurrence.  It  Is 
probable,  there  is  not  a  slave  estate  in  Vir- 
ginia, which  is  not  increased  by  births  be- 
tween the  testator's  death  and  distribution. 
Whose  are  they  7  Part  of  his  estate ;  for 
they  are  subject  to  his  debts,  before  distribu- 
tees or  residuary  legatees  pan  claim  them. 
Being  his  property,  we  must  next  inquire, 
whether  this  testator  emancipated  the  in- 
crease by  his  will  or  not?  And  taere  it  must 
be  otiserved,  that  the  words  are  broad 
and  general.  He  declares  that  at  mrs. 
Crouch's  death  all  his  slaves  shall  be  free. 
This  includes  the  increase,  unless  we 
suppose,  that  he  confined  himself  to  the 
slaves  then  in  being.  But  for  this  there 
seems  no  reason  or  motive.  It  is  obvious 
that  he  designed  to  exonerate  from  slavery 
every  one  bound  to  him  by  that  tie. 
Why  exclude  the  increase  7  I  cannot  per- 
ceive. Moreover,  where  the  testator  gives 
the  mothers  for  life,  with  remainder  over,  the 
increase  passes  to  the  remain dernian,  though 
not  named.  Ellison  v.  Woody,  6  Munf.  368. 
And  if  a  testator  were  to  give  all  his  slaves 
to  A.  that  bequest  would  embrace  those  t>orn 
after  his  death,  not  merely  as  accessory  to 
their  mothers,  but  substantively,  and  by  vir- 
tue of  the  generality  of  the  bequest. 
Accordingly,  in  Elder  v.  Elder's  ex 'or, 
it  was  expressly  so  decided.  There,  the 
testator,  after  devising  freedom  to  Clara 
and  her  increase,  declared  it  to  be  taia 
will  that  "  the  remaining  part  of  his 
negroes"  should  be  sent  to  Liberia  ;  and 
these  words  were  held  to  embrace,  and 
effectually  to  emancipate,  the  increase. 
Judge  Carr    said,  ''If   these   children 

198  were  twrn  slaves,  they  were  the  'slaves 
of   the     testator,    and    come    within 

the  bequest,  as  well  as  their  mothers.*' 
Judge  Cabell  said,  "I  think  the  children 
bom  since  the  death  of  the  testator  are 
entitled  to  their  freedom,  equally  with  their 
mothers.  If  they  were  born  slaves,  they  were 
the  staves  of  the  testator,  and  passed  by  the 
will,  to  be  sent  to  Liberia."  Judge  Brooke 
concurred.  I  added,  "The  increase  were  bom 
slaves,  aa  their  mothers  are  yet  slaves ;  but 
they  fall  as  fully  as  their  mothers,  within  the 
general  expression  'the  rest  of  my  negroes,' 
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and  of  course  are  equally  the  objects  of  the 
trust."  That  case  is  decisive  of  the  queation 
here.  The  increase  of  M'Coy's  female  slaves 
were  emancipated  bj  his  will ;  and  if  so, 
they  did  not  pass  to  the  plaintiffs  as  their 
property. 

But  it  wa4  objected,  that  by  a  final  and  ir- 
revocable decision  Iwtween  the  negroes  and 
Erakine,  they  have  been  declared  eiaves,  and 
that  this  court  refused  to  allowa  supersedeas 
to  that  judgment.  Let  me  here  express  my 
deep  regret  at  that  refusal.  It  was  aateriour 
to  the  case  of  Elder  v.  Elder's  ex'or,  and  was 
presented  as  a  case  decided  upon  the  author- 
ity of  Maria  v.  Surbaug-h.  No  distinction 
was  drawn  in  the  petition,  or  even  suggreated, 
between  the  two  cases  ;  and,  for  my  own  part, 
Iconfess  my  mind  did  not  take  that  direction 
in  considering-  the  subject.  Considering- 
Maria  v.  Snrbangh  as  unassailable,  and  look- 
ing to  the  paupers'  claim  as  being  rested  on 
their  right  to  freedom  because  their  mothers 
were  free,  I  thought  the  case  was  not  such  as 
to  justify  the  award  of  a  supersedeas.  I  am 
now  satisfied  of  the  error,  and  if  It  were 
within  our  power,  I  should  heartily  concur  in 
Ihe  reversal  of  that  judgment. 

To  return,  however,  to  the  case.  It  can 
have  no  influence  here,  either  on  the  ground 
that  it  is  res  adjudicata,  or  on  the  ground 
of  authority-  The  circuit  superiour  court 
very  properly  looked  upon  it  as  authority, 
and  I  think  the  judge  was  fully  warranted 
in  his  decree  in  this  case.  But  though 
199  authority  for  him,  it  Is  not  so  *for  us, 
when  we  see  our  error.  Nor  does  it 
bind  in'  this  case,  as  res  adjudicata.  As 
Erskine  conld  not  use  it  against  the  plain- 
tiffs, because  they  were  not  parties,  so  neither 
can  they  use  it  against  him  ;  for  mutuality  is 
the  governing  principle  in  such  questions. 
The  pauper  suit  is  out  of  the  question. 

Bnt  it  waj  said,  if  on  this  ground  the 
legatees  fail  and  their  bill  is  dismissed,  the 
decree  will  operate  to  give  the  negroes  to 
Ersktne,  who  may  continue  to  hold  them  as 
slaves,  t>ecat)se  the  verdict  and  judgment  are 
conclntive  that  they  are  slaves.  I  think  not 
—and,  certainty,  hope  not.  The  dismissal 
of  the  plaintiff's  bill  upon  the  ground  that 
the  negroes  are  free,  cannot  have  the  effect 
of  adjudging  them  to  Erskine.  It  will  leave 
then,  indeed.  In  hta  possession,  if  he  still 
has  them  ;  which  seems  at  least  doubtful, 
from  the  testimony  taken  upon  the  rule  made 
some  time  since  in  this  cause  ;  see  Erskine 
V.  Henry,  6  Leigh,  378.  But  if  he  has  the 
possession,  I  do  not  think  the  former  judg- 
ment would  be  a  bar  to  a  new  action  :  1.  be- 
cause a  new  case  may  be  made  at  law,  by 
proof  of  assent  of  M'Coy's  executor,  without 
proof  of  which  theycould  not  have  succeeded 
in  the  former  case  ;  and  2.  because  Erskine 
having  no  pretence  of  ownership,  the  former 
action  could  not  determine  their  rights ;  and 
if  they  could  have  had  no  benefit  from  its 
successful  issue,  they  ought  not  to  t>e  affected 
by  its  unfavorable  termination, 

CABELL,  J.,  concurred  in  the  opinion  of 
the  president. 

Decree  reversed,  and  bill  dismissed. 


•Lee  &  Others  v.  The  Bank  of  Ihe 
U.  States. 

February.  IMS.  BIcbmoDd. 
(AbBCDt  Bbookb  and  Pabeib.  J.) 
e  Real 


St  Bar.— By  postnupMal  deefl  of  Bettlement  (recK- 
iDK  that  bOBband  had  sold  his  wife's  estate,  and 
she  bad  iDiued  bfm  in  coaTcyances  thereof,  under 
a  promise  from  him  to  settle  an  equlvalemonber. 
therefore)  husband  conveys  real  estate  to  a  tms- 
tee.  1.  to  the  separate  use  of  wife  for  life,  unless 
she  shoDld.  In  writine  under  her  hand,  direct 
trnstee  to  sell  and  convey  Che  whole  or  auy  part 
of  trust  snblect,  in  whlcli  case  he  shoald  hold  the 
proceeds  of  sale  subject  to  the  separate  use  and 
order  of  wife:  i.  after  wife's  death,  to  the  ase  of 
husband  tor  life;  and  S.  after  busband's  death,  to 
and  for  the  nse  of  the  devisees  or  heirs  of  wife,  to 
be  divided  and  conveyed  to  them  In  such  portions 
shall  br  will  direct,  or  the  law  of  the  land 


By 


made  and  provided  shall 
afterwards  executed 
vrife  duly  luInEns. 


:  Joi 


3  the) 


husband 

e<n 


)  the 


i  estate  is  mortsaged  tc 
ecureajost  debt  doe  from  hSm-HBUi, 
4«a>— Wife's  PowM-  of  Olspoaltlan.t— That 
the  deed  of  settlement,  the  wife  has  full 
to  dispose  of  the  whole  estate  In  the  trust 


■pMtBaptlsl 

Biit  Dl  Dower— PrcsuBptlva.— Where  a  deed  of  set- 
tlement, on  Ita  face,  purports  to  be  in  consideration 
releasing  her  dower  Interest  in  the 
other  lands  of  tbe  busbaad.  the  sabseqneat  relin- 
quishment, made  by  the  wife,  will  be  presumed  to 
be  made  in  reference  to,  and  on  the  faltb  of,  tbe 
prevtons  settlement,  and  no  distinct  and  Independ- 
proof  of  a  previous  agreement  is  necessary. 
Strayer  v.  Look.  SS  Va.  BSI.  t^.  10  S.  E.  Rep,  £14. 
cltluB  principal  case.    See  further. 
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QratL  »«, 
tWIIe's  Separate  E«t«l»— Power  ol  DUpofitloa.— In 

esard  to  ber  separate  personal  estate  and  the 

BDtB  and  proHts  of  her  separate  real  estate,  the 
wife  may  exercise  the  power  of  disposition,  if  It  be 
unrestrained,  In  the  same  way  by  deed,  will  or 
otherwise,  as  if  she  were  a/snwtolt:  bat.  in  regard 
corpus  of  separate  real  estate,  it  can  be  dis- 
posed of  only  In  sacta  mode.  If  any.  as  may  be  pre- 
scribed by  the  Instrument  creating-  the  estate,  or. 
unless  prohibited  by  such  instrument.  In  the  mode 
prescribed  by  law  for  the  alienation  of  real 
estate  of  married  women,  Burging  v,  McDowell.  80 
Qratt-  W.  clUng  principal  case,  and  McChesuey  v. 

rown.  KOratt  tSi.    This  isa  well-settled  principle 

flaw.    Justls  V.  EDEllah,  30  Qratt.  GTl. 

But.  in  Virginia,  the  right  to  restrain  or  interdict 

le  power  of  the  wife  to  dispose  of  her  separate 
estate  has  been  expressly  recognized  and  affirmed 
|n  several  cases,  Nixon  v.  Rose.  IS  Qratt.  4S1,  citing 
the  principal  case.  West  v.  West.  S  Rand,  ttn. 
VIzonneau  v,  Pegram,  z  Leigh  183,  and  Williamson 
V.  Beckham,  a  Leigh  30.  To  the  same  point,  see  tbe 
principal  case  cited  in  Radford  v,  Carwlle,  IS  W,  Va. 
SfiS. 

SssM-Allsoatloo  ot.-Io  Norvell  v.  Bedrtck.  21  W, 
Va.  638,628,  realestate  was  conveyed  to  a  irustee  f or 
tbe  sole  use  of  a  married  woman,  witb  power  to 
aald  trustee,  upon  tbe  written  request  of  said  mar- 
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snlilect.  by  deed  In  her  liretlme.  duly  executed 
by  her  hnsbaad  and  ber  accordlQE  to  the  Blatnte 
of  coDTeyaoces,  as  well  as  by  will;  and.  there- 


entitled  to  bave  the  irhole  estate  la  tbe  trast 
subject  sold  for  satisfaction  of  their  debt. 
By  deed  dated  the  11th  Ma^  1811,  and  duty 
recorded,  between  Richard  Bland  Lee  of  the 
first  part,  Zaccheus  Collins  of  the  second 
part,  and  Elizabeth  Lee  wife  of  the  said 
Richard  Bland  of  the  third  part, — recitins, 
that  mra.  Lee  had  joined  her  basband  in 
deeds  of  conveyance  of  two  several  parcels  of 
land  to  several  purchasers  thereof,  to  whom 
he  had  sold  the  same  for  a  sum  exceeding 
2S000  dollars,  that  the  "sole"  interest  of 
mrs.  Lee  in  the  lands  so  sold  and  conveyed, 
was  equal  in  value  lo  at  least  22000  dollars, 
that  mrs.  Lee  had  joined  her  husband  in  the 
conveyance  of  those  lands,  under  his  prom- 
ise and  agreement  that  ahe  should 
201  'receive  an  equivalent  in  lieu  of 
the  property  so  sold  and  conveyed, 
in  other  property  to  be  conveyed  and 
settled  to  her  separate  use,  and  that  the 
husband  was  now  bound  by  his  said  prom- 
ise and  afrreement  to  convey  to  and  for 
the  separate  use  of  the  wife,  property  to 
the  value  of  11900  dollars,  having-  already 
settled  property  to  the  value  of  10100  dollars, 
—therefore,  the  said  Richard  Bland  Lee,  in 
consideration  of  his  said  promise  and  agree- 
ment, and  of  five  dollars  paid  him  by  the  said 
Zaccheus   Collins,  conveyed   to   CollluB,  his 


ted  by  a  credible  vltne& 


It  by  I 


.  seU 


e  said  real  esUCe 
by  truHtdeed  tosecure  the  payment  of  a  note  exe- 
cuted by  tbe  married  woman.  On  the  authority  of 
the  principal  case,  it  was  held  that  the  said  coD' 
veyance  by  the  trustee  operated  as  a  grant  from 
the  original  srantom,  and  not  as  a  Kraut  from 
tbe  married  woman;  and.  therefore,  that  no  privy 
examination.  Joinder  of  tbe  husband,  or  otber 
formality,  not  mentioned  in  tbe  deed  creatlns  the 


SUM-M«I*  of  AlleHtioB   Wbea   One  Mode   Pra- 

Krlbed.— The  qaestlon  wbether,  where  the  Instru- 
ment creatiuE  a  wife's  separate  estate  preBcrIt>eaa 
mode  of  dlsposlug  of  It.  tbe  preScrlblnK  of  that 
mode,  without  negative  words,  la  lo  be  construed  as 
intended  to  exclude  any  otber,  on  the  principle  of 
tbe  maxim,  tj^rntio  vnlut  nt  txclutlo  nlt/riut,  has 
been  referred  to  by  several  cases,  decided  sDbse- 
qnentto  the  principal  case,  asanansettled  question. 
See  Justls  v.  Enrllah,  10  Oratt  US.  Wi.  and  /ool-notf ; 
Nlion  v.  Rose,  IS  Gratt.  t82;  Frank  t.  Lillenfeld,  SB 
Gratt.  SW.  all  citing  tbe  principal  case.  Tbe  maxim 
seems  lo  have  been  applied  In  Williamson  v.  Beck- 
ham, a  LelKh  20,  and  rejected  In  the  principal  case 
and  In  Woodson  v.  Perkins,*  Qralt.  MB.  Frank  v. 
Lillenfeld,  SSaratt-Seft:  Nixon  v.  Rose.  liOratL  4S£: 
Christian  v.  Keen.  SO  Va.  E7t:  fool-nolt  to  Jualls  v. 
EnsllHh.  30  Qratt.  WL 

In  Chrtstlan  t.  Keen.eo  Va.  SW,  »?<.  tbeconrt,  after 
qnotlne  at  Eome  leoetb  from  tbe  opinion  of  JuiHiS 
Cabsll  In  the  principal  case,  says:  "It  Is  to  be 
observed  that  that  case  (Lms.  flan*  of  t/it  rnUed 
Slatti)  arose   before    the  passage   of  the  statute 


'  heirs  and  osstg-ns,  a  tract  of  880  acres  of  land 
In  the  county  of  Fairfax.-—"  in  trust  for  the 
following  uses,  namely,  1.  to  and  for  the  sep- 
arate use  of  the  said  Elizabeth  Lee  during 
her  natural  life,  unless  the  said  Blisabeth  Lee 
shall,  in  writing  under  her  hand,  direct  the 
said  Zaccheus  Collins,  his  heirs  or  assigns, 
to  sell  and  convey  the  whole  or  any  part  of 
the  before  described  tract  of  land,  in  that 
case  the  said  Zaccheus  Collins,  his  heirs  or 
assigns,  to  hold  the  proceeds  of  such  sale  or 
sales  subject  to  the  separate  use  and  order  of 
the  said  Elizabeth  Lee ;  2.  after  her  death, 
to  and  for  the  use  of  the  said  Richard  Bland 
Lee  during  his  natural  life  ;  and  lastly,  after 
his  death,  to  and  for  the  use  of  the  devisee* 
or  heirs  of  the  said  Elizabeth  Lee,  to  be 
divided  and  conveyed  to  them,  in  such  por- 
tions as  the  said  Elizabeth  Lee  shall  by  last 
wili  direct,  or  tbe  law  of  the  land  in  that  case 
made  and  provided  shall  determine." 

By  deed,  dated  the  16th  June  1825,  between 
the  same  Richard  Bland  Lee  and  Elizabeth 
his  wife  of  tbe  one  part,  and  Richard  Smith 
of  tbe  other,  Lee  and  wife  conveyed  the  same 
tract  of  land  mentioned  and  settled  in  and  by 
the  deed  of  the  11th  May  1811,  to  Smith,  upon 
trust  that  be  should  sell  the  land  and  apply 
the  proceeds  of  sale  to  the  payment  of  a  debt 
due  from  Richard  Bland  Lee  to  the  bank  of 
the  U.  States  at  its  ofBce  at  Washington. 
This  deed  stated,  that  mrs.  Lee  had  a  fee 

simple  estate  in   the   land,  subject  to- 
202      her  husband's  *life  estate  therein,  and 

contained   covenants  of  general   war- 


allowlQE  a  married  woman  to  devise  her  separate 
estate,  and  was  beard  by  three  ludees  only,  one  of 
whom.  JVDOE  TUCKVB.  dissented.  Bat  In  the  later 
case  of  Woodson  v.  Perkins,  b  Gratt.  34B.  the  same 
doctrine.  It  would  seem,  was  held  In  the  unaalmoas 
opinion  of  the  court,  delivered  by  JtmoS  ALtXH.  It 
Is  true  tbat  in  some  of  the  cases  subsequent  to  the 
one  last  mentioned,  ttie  question  is  referred  toss 
■still  unsettled.'  But  after  all.  It  Is  a  question  of 
constrnctlon.  lo  be  determined  on  tbe  particular 
facts  and  circumstances  of  each  case,  remembering 
tbat  while  In  the  creation  of  a  separate  estate, 
restrictions  on  the  power  of  allenatloD.  express  or 
Implied,  may  be  Imposed,  tbe  IntenUon  to  do  so 
must,  in  either  case,  be  clear.  Bain  &  Bro.  v.  Bait, 
7S  Vs.  171  [  Frank  &  Adler  r,  Llllenfeld.  n  OratL  tTJ; 
Finch  V.  Marks.  Tfl  Va.  tor."  In  this  case  It  was  held 
that  the  principle  afDrmed  In  Ltt  v.  Bank  oftht  UiMtd 
Stalti.  was  decisive  of  the  question  before  the  court 
(p.  rrS).  Again,  In  Price  v.  Planters'  Nat.  Bank.  K 
Va.  1T«,  SB  S.  E.  Rep.  SST,  It  was  held  that  where  tbe 
Instrument  creating  the  separate  estate  prescribes 
one  mode  of  alienation  by  the  wife,  the  prescribing 
be  construed  as  an  intention 
by  her  In  any  other  manner, 
m  to  do  so  can  be  clearly  gathered 
from  tbe  face  of  tbe  Instrament.  The  court  cites 
tbe  principal  case:  Woodson  v.  Perkins.  S  Qratt. 
HS:  Frank  v.  Llllenfeld.  SS  Gratt  wn:  and  Christian 
v.  Keen.  M  Va,  SflB,  as  authority  for  Its  decision,  and 
cites  Mr.  Barks  as  holding  this  rale  to  t>e  In  accsrd 
with  the  decided  welshtof  authority  both  BoBllsh 
and  American.  To  Ihesame  effect,  see  the  principal 
case  cited  with  approval  In  Smith  v.  Fox.  81  Va.  T88, 
1  S,  E,  Rep.  200  (In  this  case,  the  court  said  tbat  the 
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Virginia):  Radford  v.  Carwtle. 
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nntTi  affainat  iucambranccB,  and  for  further 
SMtirance.  And  the  deed  was  executed  by 
mra.  Lee  with  her  husband,  and  duly  ac- 
knowledged br  her,  on  privy  ezamiiiationi 
before  justices  of  the  peace  of  the  countj  of 
Washington  in  the  district  of  Colnmbia,  by 
whom  her  privy  examination  and  acknowl- 
edgment were  dnty  certified  to  the  clerk  of 
the  county  court  of  Fairfax,  and  the  deed, 
with  the  privy  examination  and  acknowl- 
edgment of  the  wife,  was  thereupon  duly 
recorded. 

In  18M,  the  trustee  Smith  having  adver- 
tised the  land  for  sate,  under  the  deed  of  June 
1825,  for  the  payment  of  the  debt  due  the 
bank  of  the  U.  States,  a  bill  In  chancery  was 
exhibited  in  the  circnit  superiour  court  of 
Fairfax,  by  Elizabeth  Lee,  widow  of  Richard 
Bland  Lee  who  was  now  dead,  and  her  four 
children  by  her  late  husband,  against  the 
president,  directors  and  company  of  the  bank 
of  the  U.  States,  and  Smith  their  trustee,  set- 
ting forth  the  deed  of  May  1811,  nnder  which 
the  plaintiffs  claimed,  and  that  of  June  1825, 
nnder  which  the  bank  claimed ;  alleginfc, 
that  the  deed  of  May  1811  conveyed  only  a 
life  estate  to  mrs.  Lee,  with  remainder  to  her 
husband  Richard  Bland  Lee  for  his  life,  and 
remainder  to  their  children  in  such  propor- 
tions as  the  wife  should  by  will  direct  and 
appoint :  that  the  deed  of  June  1625,  in  effect, 
conveyed  only  the  contingent  Jife  estate  of 
Richard  Bland  Lee  nnder  the  deed  of  May 
1811,  and  was  ineffectual  to  any  other  pur- 
pose, becanse  tbe  trustee  Collins,  appointed 
by  the  deed  of  May  1811  to  protect  the  rights 
and  interests  of  the  ferae  covert,  had  not 
joined  in  the  deed  of  June  1825,  or  any 
way  assented  thereto  ;  and  that  tbe  doubts 
Fespecting  the  title  would  cause  a  great  sac- 
rifice of  the  property  if  a  sale  thereof  should 
be  made  before  those  doubts  were  removed. 
Therefore,  the  bill  prayed  an  injunction  to 
inhibit  Smith,  the  tmstee,  from  proceeding 


1tW.Va.»I:  Weluberev.  Sempe.  UtW.  Va.  Ml.  BSl; 
Bof  bea  V.  HamllMu.  »  W.  Va.  7M. 

In  Kadford  v.  Carwile.  l8  W.  Va.  MB  tt  uq..  the 
conn,  after  dlacnsslns  at  some  lenstb  the  decisloos 

of  Williamson  v.  Beckham,  B  LelKh  10:  vfkat  v. 
WMLJHand.STS;  Vlzonneanv.  Pearam.2Lelgb  188; 
L4I  t.  Baml  of  tkt  UniUd  Stata.  B  Liigk  ZOO  ;  WoodBoa 
T.  PerUiu,  6  Oratt.  Mb;  Nixon  v.  Rose.  IZQratC.  431, 
uya  (p.  St)  that  tbe  weight  of  authority  Is  decidedly 
In  favor  of  the  position,  that  where  property  1b 
Kltled  lo  the  separate  use  of  a  married  woman,  she 
>■  lo  be  resarded  as  a  ftmt  »oU  as  to  that  property, 
and  she  may  dlaposeof  It  !□  any  manner  she  pleases, 
anlesa  stKClBcally  restrained  by  the  Instrument, 
nnder  vhlcb  she  takes  tbe  property;  and.  althoueh 
a  partlcnlar  mode  of  disposition  Is  pointed  out  In 
the  settlement.  It  will  not  preclude  ber  from  adopt- 
Inc  another  mode  of  disposition,  unless  there  are 
neiaUve  words  restrictlDE  her  power  of  disposition 
except  la  the  taide  pointed  out.  In  support  of  this 
proposition  a  kins  list  of  cases  are  cited,  Con- 
Unnlns.  tbe  court  said:  "Since  tbe  decision  of 
Woodson,  trustee,  v.  Perkins.  B  Oratt.  M6,  I  can 
hardly  think,  that  the  Virginia  courts  can  susuln 
ibeTlewsezpressedbyJlTDGiTnGKEa  Id  Williamson 
T,  Beckbam.  ILelBbiO."  See  farther  on  this  sub- 
ject. moDoeraphic  itott  ou  "Husband  and  Wife" 
appended  lo  Cleland  v.  Watson,  10  Qratt  IW. 
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to  sell  the  land  under  the  deed  of  June  1825, 

and  general  relief. 
203  'T^e  injunction  was  awarded. 

The  defendants,  in  their  answer, 
controverted  the  claims  of  the  plaintiffs  as  to 
the  effect  of  the  deeds,  and  insisted,  that  Lee 
and  his  wife  having  joined  in  the  deed  under 
which  the  bank  claimed,  the  whole  equitable 
estate  in  the  property  was  by  that  de<^  effec- 
tually mortgaged  to  the  bank.  They  added, 
that  the  sale  had  been  postponed  for  several 
months  at  the  instance  of  one  of  the  plain- 
tiffs ;  and  it  was  not  until  the  sale  was  adver- 
tised, that  the  defendants  had  any  actual 
knowledge  of  the  deed  of  May  1311.  And 
they  demanded  proof  of  the  reality  of  the 
consideration  recited  in  that  deed. 

The  two  deeds  were  exhibited.  There  was 
no  other  evidence  in  tbe  cause. 

The  court,  on  the  motion  of  the  defend- 
ants, dissolved  the  injunction.  And  from 
that  order,  this  court,  upon  tbe  application  of 
the  plaintiffs,  allowed  them  an  appeal. 

The  cause  was  argueid  here,  by  Carter, 
Robertson  and  Cooke  for  tbe  appellants,  and 
by  Staoardforthe  appellees,  very  elaborately, 
and  with  great  learning  and  ability,  as  the  re- 

?)rter  was  informed,  for  he  was  not  present, 
he  opinion  of  the  judges  will  sufficiently 
explain  the  principal  points  of  argument  at 
the  bar,  as  well  as  the  grounds  of  decision. 
CABELL,  J.  The  question  in  this  case, 
depends  on  the  construction  and  effect  of 
the  deed  of  May  1811,  executed  bv  Richard 
Bland  Lee  to  Zaccheus  Collins,  conveying  to 
Collins  and  his  heirs  the  tract  of  land  in  Fair- 
fas,  in  trust  for  the  uses  therein  declared. 
What  Interests  and  powers  did  the  declara- 

1.  Mrs.  Lee  had  an  express  estate  for  life 
for  her  separate  use.  2.  She  had  power,  by 
writing  under  her  hand,  to  direct  the  trustee 
to  sell  and  convey  the  land  or  any  part  of  it ; 

the  proceeds  of  sale  to  be  subject  to  her 
304      separate  "use  or  order :  a  power  which 

she  might  have  exercised  the  day  after 
tbe  execution  of  the  deed,  and  in  the  lifetime 
of  her  husband.  I  understand  that, clause  as 
giving  to  mrs.  Lee  absolute  and  uncontrolled 
dominion  over  the  proceeds,  to  her  separate 
use,  unaffected  by  any  of  the  subsequent  limi- 
tations in  the  deed.  3.  At  the  death  of  mrs. 
Lee,  tbe  land,  If  not  previously  sold  by  her 
direction,  wastobeheldby  the  trustee,  to  and 
for  the  use  of  Richard  Bland  Lee  during  his 
life.  Thus  far  there  seems  to  be  no  room  for 
doubt.  The  difficulty  commences  with  the 
next  clause,  which  prescribed  the  destination 
of  the  property  after  the  death  of  Richard 
Bland  Lee,  in  case  he  should  survive  his  wife, 
and  which  declared,  lastly,  that  "after  his 
death,  it  wai  tobe  held  toand  for  the  use  of 
the  devisees  or  hetrs  of  the  said  Slizat>eth 
Lee,  to  be  divided  and  conveyed  to  them  in 
such  portions  as  the  said  Elizabeth  Lee 
should  by  last  will  direct,  or  the  lam  of  the 
land  in  that  case  made  and  provided  should 
determine."  This  clause  is  most  inartificially 
drawn  ;  but  it  is  manifest,  that  it  was  th"; 
intention  of  the  grantor,  not  only  to  give  mr!>. 
Lee  the  power  of  appointing  those  who  should 
succeed  to  the  property  after  her  death  and 
that  of  her  husband,  but  further,  to  preadribe 
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the  persons  to  whom  it  should  go,  in  uae  she 
should  fail  to  make  such  appointment.  Such 
a  provision,  in  case  of  mrs.  Lee's  failnre  to 
appoint,  was  absolutely  necesaary  to  the 
disposition  of  the  Inheritance  ;  for  without 
such  provision,  there  having  been  nothing 
but  life  estates  granted  by  the  deed,  the  fee 
or  inheritance  would  have  resulted  to  the 
grantor.  Both  of  these  objects,  the  power  of 
appointment  by  the  wife,  and  the  destination 
of  the  inheritance  in  case  she  should  fail  to 
make  an  appointment,  might  have  been  di- 
rected so  as  to  leave  no  doubt  on  the  subject, 
if  the  draughtsman  of  the  deed  had  used  two 
separate  simple  clauses  for  expressing  the 
Intention  of  the  grantor.  But  he  resorted  to 
the  use  of  one   compound   clause,  and 

205  thus  *"  labouring  to  be  concise,   he  be- 
came  obscure."      Obscurities    of   this 

sort,  however,  may  often  be  removed  by  reduc- 
ing thescntcaceto  its  original  elements;  by 
dividing  the  compoundsentence  into  the  sim- 
ple parts  of  which  it  is  composed,  and  throw- 
ing into  each  part  that  which  properly 
belongs  to  it.  Let  us  try  this  process.  The 
estate  is  to  go  to  mrs.  Lee's  devisees  or  heirs : 
the  devisees  of  mrs.  Lee  are  the  persons 
whom  she  prescribes  to  be  such  by  her  wilt ; 
her  heirs  are  the  persons  prescribed  by  the 
law  to  take  her  estate  in  case  she  makes  no 
will.  Her  devisees,  or  her  heirs,  are  to  take 
the  estate  in  such  portions  as  mrs.  Lee  shall 
direct,  or  as  the  law  shall  prescribe :  that  is, 
her  devisees  are  to  take  in  such  portions  as 
mrs.  Lee  may  direct  by  her  will ;  or,  in  case 
there  be  no  will,  and  consequently  no  devi- 
sees, then  her  heirs  are  to  take  in  such  por- 
tions as  the  law  shall  determine.  It  would 
be  preposterous  to  say  that  the  heirs  of  mrs. 
Lee  should  take  as  heirs,  in  such  portions  as 
she  should  direct  by  her  will ;  for  if  they 
take  under  her  will,  and  in  portions  directed 
by  her,  they  are  devisees  or  appointees,  and 
not  heirs.  If  we  reduce  this  sentence  to  its 
component  parts,  assigning  to  each  what 
properly  belongs  to  it,  all  difficulty  wjil  van- 
ish ;  for  then  it  will  run  thus  :  after  the  death 
of  Richard  Bland  Lee,  to  and  for  the  use  of 
the  devisees  of  mrs.  Lee,  to  be  divided  and 
conveyed  to  them  in  such  portions  as  she 
shall  by  her  last  will  direct :  or  In  case  she 
shall  fail  to  give  such  direction  by  her  will, 
then  the  property  is  to  go  to  her  heirs,  in 
such  portions  as  the  laws  of  the  land  may 
determine.  If  the  deed  had  been  in  that  form 
(as  I  conceive  it  is  in  substance)  then  it  would 
be  clear,  that  there  would  have  been  an  ex- 
press estate  to  mrs.  Lee  for  her  life,  remain- 
der to  her  husband  for  life,  remainder  to 
such  persons  as  she  should  appoint  by  her 
will,  remainder,  in  default  of  such  appoint- 
ment, to  the  right  heirs  of  mrs.  Lee.  And, 
in  that  case,  the  remainder  limited  to 

206  the  heirs  of  mrs.  Lee,  'would,   under 
the  operation  of  the  rule  in  Shelley's 

case. have  vested  In  her;  so  that  she  would 
.  have  the  whole  estate,  subject  only  to  her 
husband's  life  estate,  with  an  express  power 
to  convey  the  estate  by  her  will. 

Having  thus  ascertained  the  meaning  of  the 
limitations  of  this  deed,  let  us  now  proceed 
to  the  main  question  in  the  cause,  whether 
the  express  power  to  devise  the  estate,  took 


from  mrs.  Lee  the  power  to  convey  it  by 
deed  in  her  lifetime  ?  I  am  of  opinion  that 
her  power  is  not  thus  restricted. 

We  must  bear  in  mind,  that  real  and  not 
personal  property  is  the  subject  in  contro- 
versy ;  for  the  law,  as  it  relates  to  the  power 
of  the  wife  over  her  separate  estate,  is  differ- 
ent, in  many  respects,  when  applied  to  real, 
from  what  It  is  when  applied  to  personal  es- 
tate ;  as  I  shall  hereafter  have  < 


By  the  common  law,  It  is  a  fundamental 
principle,  that  the  sole  deeds  of  a  feme  covert 
are  void.  Perk,  g  6 ;  2  Koper  on  Prop.  98. 
It  follows,  therefore,  that  she  cannot,  with- 
out the  concurrence  of  her  husband,  part 
with  or  encumber  her  own  freehold  estate. 
And  this  principle  is,  from  the  policy  on 
which  it  is  founded,  applicable  to  the  wife's 
separate  estate,  settled  or  limited  by  deed  or 
otherwise  to  her  separate  use.  The  jus  dis- 
ponendi,  however,  is  incident  to  the  idea  of 
property ;  and,  therefore,  when  real  estate  is 
limited  to  the  separate  use  of  the  wife,  al- 
though she  cannot  tUspose  of  it  by  her  own 
sole  act,  yet  she  may  part  with  it  by  fine  or 
recovery  in  England,  or  by  deed  in  this 
country,  her  husband  joining  with  ber  in 
the  deed,  and  she  being  privily  examined 
according  to  our  statute,  even  although 
nothing  be  said  in  the  deed  creating  the  sep- 
arate estate,  as  to  the  power  of  the  wife  to 
dispose  of  it.  And  it  is  to  these  modes  of 
conveyance,  where  her  husband  joins  with 
her,  and  to  these  only,  that  the  remarks  of 
the  judges  are  applicable,  when  they  say, 
that  the  wife  may  dispose  of  her  sep- 
207  arate  real  estate,  in  cases  'where  the 
deed  creating  it  is  silent  as  to  the  power 
of  disposing  of  it.  For  it  has  been  solemnly 
decided,  that  the  wife  cannot,  in  such  cases, 
dispose  of  it  by  will.  West  v.  West's  ex'ors, 
3  Kand.  373.  But  it  is  competent  to  the 
grantor  of  real  estate  in  trust  for  the  separate 
use  of  a  feme  covert,  to  give  her  power  to  dis- 
pose of  it  by  either  deed  or  will ;  and  then  she 
may  dispose  of  it,  accordingly,  by  her  own 
sole  act.  It  is  competent  to  him,  also,  to  re- 
strain the  power  of  alienation,  by  confining 
it  to  some  particular  mode,  or  by  interdicting 
it  entirely.  And  I  am  of  opinion  that  this 
may  be  done  either  expressly,  or  by  neces- 
sary implication.  For,  cujus  est  dare,  ejus  eat 
disponere.  But,  as  I  tiefore  observed,  the 
law  is  different,  in  some  respects,  as  to  the 
power  of  the  wife  over  her  separate  personal 
estate.  Thus,  it  is  unquestionable,  that  the 
mere  grant  of  separate  |>ersonal  property, 
without  any  thing  being  said  as  to  the  power 
of  alienation,  gives  her  such  absolute  domin- 
ion over  it,  that  she  may  dispose  of  it  by  her 
own  sole  act,  in  any  manner  that  she  pleases, 
as  if  she  were  a  feme  sole.  It  is  not  necessary, 
in  this  case,  to  inquire  into  the  reason  of  this 
difference!  and  I  mention  it, merely  because 
I  may  hereafter  have  occasion  to  refer  to  it 
by  way  uf  illustration.  With  these  general 
principles  in  view,  let  us  proceed  to  the  main 
question  in  this  case,  whether  the  power  ex- 
pressly given  to  mrs.  Lee  to  convey  the  estate 
by  will,  necessarily  precludes  her  from  con- 
veying it  in  any  other  way  ? 

It  is  true,  that  if*  the  power  given  to  the 
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wife  w»»a  mere  power,  unconiieotcd  with  any 
interest  in  the  estate  which  mhe  wa»  empow- 
ered to  conTey,  the  power  could  be  exercised 
onl;  ia  the  mode  prescribed.  But  here,  the 
wife  was  entitled  to  the  whole  estate,  subject 
«nlj  to  the  life  estate  of  her  husband  in  ease 
he  Ehonld  snrrive  her;  and  ne  have  seen, 
that  she  migfat  convey  her  interest  in  the 
estate,  by  fine  and  recovery  in  Enffland, 
or  by  deed  properly  execn ted  under  our 

208  statute,  "even  i(  no  power  to  convey  had 
been  ezpresaly  (fiven  by  the  deed  creat- 
ing her  separate  estate.  She  could  not,  how- 
ever, ia  such  case,  dispose  of  the  estate  by  her 
will ;  West  v.  West's  ez'ors,  before  cited. 
But,  in  the  case  before  us,  she  is  expressty 
authorized  by  the  deed  creating'  the  estate,  to 
dispose  of  it  by  her  will.  Now,  I  cannot  per- 
ceive the  force  of  the  argument,  which  infers 
diminution  of  power  from  its  extension.  I 
cannot  perceive  how  the  express  g-rant  of  a 
power,  which  the  wife  without  such  grant' 
had  not,  can  be  made  to  take  from  her  a 
power  which  she  had,  without  a  grant,  and 
independent  of  the  grant. 

Bui  it  was  contended,  that  the  grant  of  a 
power  to  convey  in  one  mode,  indicates  an 
intention  to  prohibit  all  other  modes  of  alien- 
ation ;  on  the  principle  that  expressio  unius 
est  exdusio  alterius.  This  is  the  great  argu- 
ment relied  npon,  in  cases  of  separate  per- 
sonal property ;  and  there  may  be  some 
plausibility  in  it,  when  applied  to  such  prop- 
erty. We  have  seen,  that  where  personal 
property  is  the  subject,  the  mere  grant  of  a 
separate  estate,  nothing  t>eing  said  as  to  the 
power  of  disposition,  gives  to  the  wife  the 
power  of  alienation  in  any  mode  she  may 
please,  as  if  she  were  a  feme  sole.  It  might, 
therefore,  be  said  with  some  appearance  of 
reason,  that  the  express  grant  of  a  power 
which  the  wife  would  have  had  without  the 
express  grant,  indicates  an  intention  to  con- 
fine her  to  that  power  ;  since  the  express 
grant  would  otherwise  be  supererogatory. 
How  far  this  argument  may  be  conclusive  in 
cases  of  personal  property,  it  is  not  necessary 
to  decide  in  this  case ;  for  this  is  a  case  of 
real  estate-  I  will  observe,  however,  that 
there  has  been  some-  conflict  of  opinion, 
among  the  judges  of  the  english  courts,  upon 
the  force  of  this  argument  when  applied  to 
personal  property  ;  andlamdecidedly  of  opin- 
ion, that  the  weight  of  authority  is  against 
the  argument-  But  be  that  as  it  may^and 
admitting  that  expressio  unius  est  ex- 

209  clnsio  alterius,  *when  personal  estate  is 
subject,    1   think  that    the     argument 

founded  on  it,  when  applied  to  real  estate, 
fails  to  prove  that  which  it  is  adduced  to 
prove.  Let  it  be  remembered,  that  a  feme 
covert  is  under  a  legal  disability  to  convey, 
by  her  own  sole  act,  in  any  form,  her  sepa- 
rate real  estate,  in  cases  where  the  lastru- 
laent  giving  her  the  estate  is  silent  as  to  the 
power  of  alienation.  The  express  grant  of  a 
power  to  convey  the  estate,  in  one  particular 
form,  is  therefore  nothing  more  than  a  dis- 
pensation from  one  species  of  disability  ;  and 
if  there  is  any  force  in  the  argument  founded 
on  the  maxim  expressio  unius  est  exclusio  al- 
terius, its  sole  tendency  is  to  exclude  the  dis- 
pensation, from  all  other  disabilities;  and, 


therefore,  to  leave  all  other  disabilities  in  full 
operation.  But  the  implied  or  even  express 
permission  of  existing  legal  disabilities  to 
remain  In  force,  is  no  proof  of  intention  to 
take  away  existing  legal  rig'hts;  one  of 
which,  in  the  case  of  a  married  woman,  is  the 
right  to  convey  her  separate  real  estate,  with 
the  concurrence  of  her  husband. 

There  is,  moreover,  internal  evidence  in 
the  deed  before  us,  that  in  giving  mrs.  Lee 
power  to  dispose  of  the  estate  by  will,  it  was 
not  the  intention  of  the  grantor  to  exclude 
the  power  to  convey  by  deed  :  for,  in  the  very 
first  clause  of  the  deed  declaring  the  trusts, 
poweris  expressly  given  to  mrs.  Lee  to  direct 
the  trustee  to  sell  the  estate ;  and  in  case  of 
sale,  the  trustee  is  to  hold  the  proceeds  sub- 
ject to  her  separate  use  and  order.  This 
circumstance  has  another  most  important 
bearing.  It  deprives  this  case  of  the  force  of 
the  argumentmost  commonly  used  in  similar 
cases ;  namely,  that  the  express  power  to 
dispose  by  will,  shews  an  intention  in  the 
grantor  to  continue  the  estate  in  the  wife 
during  her  whole  life,  and  thns  to  guard  her 
against  the  improvident  conveyances  which 
she  might  be  induced  to  make  through  the 
solicitations  or  improper  influence  of  her 

husband.  For  here,  the  wife  not  only 
210      has  the  power  to  *dispose  of  the  estate 

by  her  will,  but  she  has  the  express 
power  to  sell  it  at  any  time  during  the  cover- 
ture. This  view  of  the  subject,  in  my  humble 
judgment,    ia   absolutely   conclusive  of   the 

So  much  on  the  ground  of  principle.  How 
stand  the  authorities  ?  I  have  carefnlly 
examined  a  vast  nnmber,  I  may  say  almost 
all,  of  the  english  decisions  ;  and  I  have  not 
found  one,  in  which  it  has  been  held  that  the 
mere  grant  of  power  to  appoint  by  will,  takes 
from  the  wife  the  power  to  convey  her  sepa- 
rate real  estate  by  fine  and  recovery.  The 
only  case  which  even  looks  that  way,  is  the 
case  of  Parkes  v.  White.  11  Ves.  209.  That 
was  the  case  of  an  antenuptial  settlement, 
making  (among  other  things),  provision  for 
the  children  of  the  marriage.  The  property' 
was  conveyed  to  a  trustee,  to  permit  the  wife 
to  receive  the  rents  and  profits,  during  her 
life,  to  her  sole  and  separate  use  ;  and  from 
and  after  her  decease,  in  trust  for  such  per- 
son or  persons  as  the  wife  should  by  tier  last 
will  in  writing  limit  and  appoint;  and  in 
default  of  such  appointment,  then  to  the  use 
of  the  children  of  the  marriage ;  and  in 
default  of  issue,  then  to  the  use  of  the  right 
heirs  of  the  wife.  The  husband  and  wife  sold 
the  estate  by  fine.  Lord  Eldon  confirmed  the 
sale  as  to  the  life  estate  of  the  wife,  and  also 
as  to  her  ultimate  remainder  in  fee  ;  but  set 
it  aside  as  to  the  remainder  to  such  persons 
and  uses  as  the  wife  should  appoint  by  will, 
and  also  as  to  the  children  who  were  to  take 
in  default  of  appointment.  He  said,  that  the 
wife  being  authorized  to  appoint  by  will, 
shewed  an  intention  in  the  grantor,  that  the 
trustee  should  so  hold  the  estate  as  to  enable 
the  wife  to  appoint  at  any  time  during  her 
life.  But  it  is  to  be  observed,  that  the  power 
to  appoint  by  will  was  not  the  only  ground  of 
the  decision.  The  children  of  the  wife  were 
regarded  as  purchasers;  aa<^flMX  ^mte.  to 
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I  such,  in  defanll  of  appointment  hy 
Well,  tberefore,  might  it  be  said  la 
that  case,  that  the  grantor.   Having 

211  *regard  to  the  intereita  of  the  children, 
did  not  mean  that  thone  interest!  ahonld 

be  defeated  by  any  other  means  than   those 
prescribed  in  the  deed.     This  case,  therefore. 
U  no  auttiorttj   for  one,  in   which  there 
nothing  from  which  to  infer  intention,  except 
the  power  to  the  wife  to  dispose  of  her 
estate  by  will. 

But  it  was  contended  by  the  counsel  for  the 
appellants,  that  If  all  other  grounds  fail,  this 
case  must  be  ruled  by  that  of  Williamson  v. 
Becltham,8I^igh20,  Ttieysay,  that  case  is 
identical  with  this,  and  that  it  was  decided 
against  the  power  of  the  wife  to  convey  by 
deed,  ou  the  sole  ground  that  it  was  expressly 
provided  by  the  deed  of  settlement,  that  the 
wife  might  appoint  by  will.  I  have  moat 
carefully  examined  that  case,  and  1  have 
come  to  a  very  different  conclnsion  ;  that  it 
is  materially  different  from  this,  and  that, 
consequently,  it  ought  aot  to  influence  out 
present  decision.  That  was  an  antenuptial 
settlement,  conveying  both  real  and  personal 
estate  ;  but  the  controversy  related  to  real  es- 
tate only.  The  deed  of  settlement  conveyed 
the  property  to  Gall  a  her.  In  trust  to  permit 
the  wife  to  receive  and  enjoy  atl  the  interest 
and  profits  of  the  real  estate,  and  the  free 
and  absolute  disposal  of  the  personalty, 
full;  and  as  freely  as  if  the  wife  were  a  feme 
sole;  and  then  came  these  clauses:  "And 
should  the  said  Ann  A.  R,  Stevenson  "  (thi 
intended  wife)  "  survive  the  said  Fontaii 
Beckham  "  (the  intended  husband)  "the said 
property  hereby  conveyed  shall  be  at  her  full 
and  absolute  disposal.  And  the  said  Ann 
A.  R.  Stevenson  shall,  at  all  times  after  her 
intermarriage  with  the  said  Fontain,  have 
the  power,  by  a  written  instrument  under  her 
hand  and  seat,  and  attested  by  three  or  more 
witnesses,  in  the  nature  of  an  appointment 
of  a  will  and  testament,  to  dispose  of  the  said 
property,  real  and  personal,  to  whomsoever 
she  may  please,  as  fully  as  if  she  were  a  feme 
sole;  and  in  default  of  such  appointment, 
all  the  said  property  shall  descend  to  her 

212  lawful  heirs  or  representatives."     "The 
husband   and  wife,   shortly   after   the 

marriage,  joined  in  a  deed  duly  executed 
according  to  our  statute,  conveying  the 
land  to  Williamson.  And  the  question  was, 
whether  Beckham  and  wife  had  power  to  con- 
vey the  land  by  deed  7  This  court  decided 
that  they  had  no  such  power.  Let  us  exam- 
ine the  terms  of  these  limitations,  for  the 
purpose  of  ascertaining  with  precision,  not 
only  the  powers  given  to  the  wife,  but  the 
times  when  it  was  intended  they  should  be 
exercised.  Thesepowers,  so  far  as  thev  relate 
to  the  real  estate,  are  to  be  found  in  the  two 
clauses  I  have  quoted.  The  first  of  those 
clauses  gives  to  the  wife  a  contingent  inter- 
est in  fee,  depending  on  the  contingency  of 
her  surviving  her  husband  ;  and  it  declares, 
that  should  she  survive  him,  the  property 
shall  be  at  her  fnll  and  absolute  disposal. 
This  clause  gives  to  the  wife  the  absolute  and 
unlimited  powerof  alienation,  to  be  exercised, 
however,  after  the  death  of  the  husband. 
The  next  clause,  immediately  following  and 


in  juxtaposition  with  the  first,  gives  the  wife 
a  special  power;  the  power  to  appoint  by 
will.  This  special  power  was  intended  to  l>e 
exercised  by  the  wife  during  the  life  of  the 
husband ;  for,  althoug-h  the  words  are  in 
themselves  general,  that  she  tihould  have  the 
power  to  appoint  by  will,  "  at  all  times  after 
her  intermarriage,"  yet  it  is  manifest,  that 
the  grantor  meant  all  times  after  the  mar- 
riage and  before  the  death  of  the  husband  ; 
for  he  had,  in  the  sentence  immediately  pre- 
ceding, already  given  her  absolute  and  unlim- 
ited dominion  over  the  property  after  the 
death  of  the  husband.  Here,  then,  was  a 
grantor  giving  powers  to  be  exercised  and 
enjoyed  at  different  times  and  under  different 
circumstances ;  the  first,  to  be  exercised  after 
the  death  of  the  husband,  and  of  course  after 
the  termination  of  the  coverture;  the  second, 
to  be  exercised  during  the  life  of  the  husband 
and  during  the  existence  of  the  coverture. 
And   these  powers   are   given   in  clauses   in 

juxtaposition,  and,  as  I  may  saj,  in  the 
213      same  breath.    *The  first  clause  gives 

general  and  unlimited  power;  the  sec- 
ond gives  a  special  power  to  appoint  by  will. 
Could  there  be  a  doubt,  under  such  circum- 
stances, that  the  grantor  intended  to  grant, 
by  the  second  clause,  nothing  more  than  the 
power  specially  given  ?  If  he  had  intended 
that  the  grantee  should  have  general  powers, 
would  he  not  have  said  so  7  ks  he  had  atreadj 
done  in  the  first  clause,  where  it  was  clearly 
his  Intention  to  give  general  powers.  This 
marked  change  of  phraseology,  shewed  most 
manifestly  a  difference  of  intention.  It 
shewed  as  clearly  to  my  mind,  that,  in  the 
second  clause,  he  intended  to  exclude  ali  other 
modes  of  alienation,  as  if  he  had  used  express 
terms  of  positive  exclusion.  Well,  therefore, 
might  the  court  say,  in  Williamson  v.  Beck- 
ham, that  quoad  that  case,  expressio  unlus 
eat  exclusio  alterius.  In  this  respect,  that 
case  differs  essentially  from  this;  for  here, 
althcfngh  there  is  a  power  given  to  dispose  by 
will,  yet  there  is  also  an  express  power  given 
to  dispose  ,by  deed.  That  case  was  well 
decided,  on  this  ground  ;  but  has  no  applica- 
tion to  this. 

There  is  also  another  marked  difference  in 
the  case  of  Williamson  v.  Beckham.  There, 
the  wife  had  a  contingent  interest  depending 
on  the  event  of  her  surviving  her  husband. 
And  it  has  been  decided  in  England  by  sir  W. 
Grant,  in  two  cases  (Richard  v.  Chamt>erB, 
10  Vea.  587.  and  Lee  v.  Muggeridge,  1  Ves. 
&  Beam.  118,)  that  the  wife  has  no  power, 
during  coverture,  to  part  in  any  way  with 
such  an  interest,  unless  she  has  stipulated 
for  power  to  do  so.  Both  of  these  cases  were 
referred  to  in  Williamson  v.  Beckham:  and 
if  that  was  the  ground  of  decision  in  that 
case,  it  is  not  for  me,  now,  to  inquire  Into  its 
propriety  or  impropriety.  It  is  sufficient  to 
say,  that  no  such  circumstance  exists  in  this 
case.  That  decision,  therefore,  whether 
right  or  wrong,  has  nothing  to  do  with  the 
case  before  us. 

I  am  of  opinion,  that  the  decree  should  be 
affirmed. 

BROCKENBROUGH,  J.,  concurred. 
•TUCKER,    P.      According    ■ 

view   of  this  case,  it 
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ron  compass,  depending;  very  much  upon 
the  coaatrnction  of  the  restduary  claase  of  the 
deed  of  May  1811,  and  steerinff  clear  of  the 
doubtful  qaestion  nhich  has  been  bo  much 
argaed,  and  which  is  supposed  bj  the  coun- 
sel for  the  appellants  to  have  been  settled  by 
the  case  of  Williamaoi]  v.  Beckham,  8  E^igh 
2CI.  I^t  ua  see,  then,  what  is  the  true  con- 
struction of  the  deed. 

The  legal  title  having  passed  by  the  deed 
to  ZaccheuB  Collins,  the  trustee,  all  the  lim- 
itations of  the  instrument  must  of  necessity 
t>e  trust  estates.  And  if,  as  has  been  con- 
tended, the  limitation  over  to  the  use  of  the 
devisees  or  heirs  of  the  wife,  is  not  a  desig- 
nation of  the  persons  to  take  as  purchasers, 
there  can  be  no  doubt,  that  that  limitation 
enured  to  vest  in  her  the  remainder  in  fee. 
For  both  the  life  estate  and  remainder  being 
of  the  same  character,  the  rule  in  Shelley's 
case  applies,  and  vests  the  remainder  in  the 
ancestor,  iastead  of  the  heirs  as  purchasers. 
Nor  would  it  be  an  objection  to  this  construc- 
tion, that  this  is  the  case  of  a  trust ;  for  trust 
estates  are  as  much  within  the  influence  of 
the  mle  as  legal  estates,  although  in  the  case 
of  articles,  and  of  executory  trusts,  the  court 
always  moulds  them  according  to  the  inten- 
tion, without  reference  to  the  rule.  The  case 
of  Bagshaw  v.  Spencer,  2  Atk.  S83.  in  which 
lord  Hardwicke  denied,  or  was  supposed  to 
have  denied,  the  distinction  between  executed 
and  executory  trusts,  was,  as  to  that  matter, 
soon  contradicted,  and  has  long  since  been 
overruled.  Wright  v.  Pearson.  Amb.  358 ; 
Jones  V.  Uorgan,  1  Bro.  C.  C.  206  ;  Butl. 
Fearne  114, 132, 3.  I  shall  not  therefore,  in  my 
coastruction  of  this  instrument,  rely  upon 
the  nature  of  the  interest  being  equitable  in- 
stead of  legal,  But  I  think  it  plain,  that  the 
words  "  to  the  use  of  the  devisees  or  heirs  of 
the  wife,"  are  to  be  taken  as  words  of  pur- 
chase, and  not  as  words  of  limitation.  They 
do  not,  indeed,  as  was  contended 
215  'by  mr.  Cooke,  necessarily  designate 
the  children  as  purchasers,  for  if  she 
should  have  no  children,  her  collateral 
hcira  would  still  take  under  the  designation 
of  heirs.  But  neither  her  children  nor  her 
collateral  heirs  could  ever  take  by  inher- 
itance, since,  by  the  express  provisions  of  the 
deed,  they  are  to  take  in  such  portions  as  she 
should  direct.  If,  then,  she  were  to  make  a 
will,  directing  that  A.  should  take  a  double 
portion  and  B.  should  take  a  half  portion, 
they  must  take  accordingly  ;  and,  in  that 
event,  they  obviously  could  not  take  as  heirs, 
but  could  only  taJce  as  beneiiciaries  under  the 
deed,  that  is,  as  purchasers.  It  is  true,  that 
in  default  of  the  direction,  the  estate  is  to  be 
divided  and  conveyed  "  as  the  law  of  the  land 
in  that  case  made  and  provided  shall  deter- 
mine;" but  that  is  nothing  more  than  to 
adopt  the  principle  of  equity,  that  where  no 
appointment  or  direction  is  made  under  a 
power,  equality  shall  be  the  rule.  To  say  the 
least,  here  is  a  contingent  limitation  to  those 
who  at  her  death  may  be  ber  heirs ;  and  she 
therefore  has  but  a  life  estate  in  the  prop- 
erty. The  case,  then,  comes  within  the 
conceded  principle,  that  where  there  is  a  con- 
tingent limitation  over,  the  wife  cannot  by 
her  conveyance  effect  or  destroy  it. 


My  brother  Cabell  thinks,  that  the  limita- 
tion in  default  of  appointment,  is  to  heirs  as 
such,  and  not  as  purchasers.  I  cannot  think 
so.  It  is  quite  clear,  that  if  there  be  an 
appointment  of  the  portions  which  they  are 
to  take,  they  must  take  as  purchasers.  Was 
it  designed  that  they  should  in  one  clause  be 
considered  as  purchasers,  and  not  so  in  the 
:  ?  The  word  is  used  but  once,  and  it  is 
clearly  there  used  as  a  word  of  purchase ; 
can  it  have  another  and  opposite  signification 
in  the  dependent  clause?  Can  it  mean  both? 
I  think  not,  because,  in  either  event,  the 
estate  is  to  be  divided  and  conveyed  to  them 
by  the  trustee.  Admit  that  the  words  were, 
that  the  estate  was  limited  over  to  the  heirs, 

be  divided  and  conveyed  to  them  in  such 
portions   as  the   law   shall  determine, 

>  'still  they  must  take  as  purchasers; 
for  the  estate  is  to  be  conveyed  to  them, 
and  divided  among  theni  before  it  is  con- 
yeyed  ;  all  which  is  inconsistent  with  the 
notion  of  inheritance  in  parcenary.  I  ad- 
here, therefore,  to  the  opinion,  that  the 
words,  "as  the  law  of  the  land  in  that  case 
made  and  provided  shall  determine,"  mean 
that,  in  default  of  apportionipent  by  mrs. 
l>ee,  the  property  shall  be  divided  and  con- 
veyed to  the  heirs,  in  such  portions,  as,  in 
defect  of  apportionment  among  a  class  who 
are  to  take,  tbe  rules  of  law  appoint  and 
determine. 

Froin  this  view  of  the  case,  it  is  obvious, 
that  it  is  not  within  the  principle  of  the 
decision  in  Williamson  v.  Beckham.  There 
is,  indeed,  an  implied  power  of  appointment 
by  will,  contained  in  the  limitation  to  the 
devisees  of  the  wife.  The  clause,  if  carried 
out,  would  run  thus — "to  the  use  of  such 
person  or  perspns  as  she  shall  by  will  direct 
and  appoint,  and  in  default  of  such  appoint- 
ment, to  the  use  of, her  heirs  in  such  portion 
as  she  shall  by  will  direct  and  appoint,  and 
in  default  of  such  appointment,  then  in  such 
portions  as  the  law  of  the  land  in  that  case 
made  and  provided  shall  determine."  In 
default,  however,  of  the  exercise  of  this 
power  of  appointment  to  devisees,  there  is, 
as  I  conceive,  a  limitation  to  her  heirs  as 
purchasers  since  it  is  obvious,  they  are  not 
necessarily  to  take  in  the  proportions  which 
would  devolve  on  them  by  inheritance.  This 
limitation  excludes  the  idea  of  that  absolute 
property  in  the  fee,  which  was  the  basis  of 
the  very  powerful  argument  of  mr.  Stanard. 
If  the  heirs  are  to  take  as  purchasers,  though 
their  interest  is  contingent,  yet  it  cannot  be 
passed  or  defeated  by  her  conveyance. 

In  this  view  of  the  case,  it  seems  unnec- 
essary to  reconsider  Williamson  v.  Beckham  ; 
yet  to  avoid  misconception,  I  shall  state, 
succinctly,  the  principles  in  regard  to  this 
matter,  which  I  consider  as  governing  it. 
1.  Where  a  settlement  of  property,  real  or 
personal,  is  made  upon  a  feme  covert, 
217  whether  before  or  after  marriage,  *by 
which  property  is  conveyed  to  her  sep- 
arate use,  she  has  the  absolute  right  to  dis- 
pose of  it,  unless  her  power  of  disposition  is 
controlled  by  the  settlement ;  provided,  in  tbe 
case  of  realty,  the  husband  joins  in  the 
deed.  2.  Where  her  power  of  disposition  is 
BO  controlled,  the  restriction  is  valid  and  bind- 
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ing;,  and  does  not  fall  within  the  principle 
which  declares,  that  conditiona  or  provisions 
repugnant  to  the  nature  of  the  estate  granted 
are  void.  This  seems- to  be  a  concessum; 
for  all  the  casen  admit  that  the  power 
of  the  wife  may  be  cotttrolled  by  negative 
words.  This  beinjr  so,  it  i»  clear,  3, 
that  the  whole  question  is  a  question  of 
construction.  Where  a  trust  estate  in  fee 
is  given  to  the  wife,  with  power  to  dispose 
of  it  by  will,  but  in  no  other  manner,  it 
seems  to  be  conceded  that,  with  these  express 
words  of  restriction,  she  has  no  power  to 
alien ,  except  in  the  manner  prescribed.  But 
it  is  denied,  that  a  power  to  dispose  by  will, 
without  neg-attve  words  superadded,  is  to  b« 
construed  as  restricting  her  to  that  mode  of 
dlspositioc.  Upon  this  point,  opinions  have 
been  divided ;  and  this  court,  in  Williamson 
V.  Beckham,  regarding  itself  as  tied  down 
by  DO  settled  rule,  decided,  that  the  prescrib- 
ing one  mode  of  disposition,  in  a  marriage 
settlement,  was  to  be  construed  as  a  nega- 
tive of  all  others  :  that  the  abject  of  marriage 
settlements  is  not  to  increase  the  power  of 
the  wife,  so  much  as  to  place  her  beyond  the 
power  or  influence  of  her  husband,  and  to 
protect  her,  not  only  against  his  marital 
rights  and  his  imprudence,  but  against  her 
own  weakness  and  imprudence  also :  that 
the  object  is  to  put  the  property  out  of  her 
reach,  and  secure  it  from  the  effect  of  the  in- 
fluence and  solicitation  to  which  she  may 
during  coverture  be  exposed :  that,  however 
large  the  interest  given  to  the  wife,  she  can 
have  no  power  to  control,  contradict  or  over 
throw  theiustrument  under  which  sheclaims 
that  this  is  admitted,  where  there  are  express 
words  negativing  all  other  power,  so 
216  that  the  validity  and  binding  'opera- 
tion of  the  restriction  is  admitted ;  that 
as  the  wife  cannot  violate  or  annul  the  pro- 
visions of  the  instrument,  she  cannot,  by 
deed,  annihilate  that  continuing  power  over 
the  disposition  of  the  estate,  which  is  im- 
plied in  the  power  to  appoint  by  will.  That 
power,  though  executed,  is  liable  to  be  re- 
voked even  in  ber  last  moments,  when  she 
may,  by  the  act  of  her  will,  reader  invalid 
any  previous  instrument  obtained  from  her 
through  the  undue  influence  of  the  husbnnd. 
In  the  particular  case,  for  instance,  of  Wil- 
liiimson  v.  Beckham,  the  father  of  the  feme, 
knowing  probably  that  the  intended  husband 
was  embarrassed,  and  desirous  to  secure  his 
daughter  from  want,  insists  on  a  settlement. 
It  is  made  in  terras  which  give  her  the  power 
of  appointment  by  will ;  which  secures  to 
her  through  life  the  locus  posnitentice.  the 
power  of  revocation.  If  the  deed  made  by 
herself  and  her  husband,  in  one  month  after 
marriage,  be  valid,  then  she  has  defeated  the 
settlement;  she  has  taken  away  from  her- 
self that  power  to  change  her  mind  to  the 
last  moment,  which  it  was  designed  she 
should  have ;  she  has  conveyed  away  the  es- 
tate, and  given  up  to  her  husband  all  that 
had  been  secured  to  her,  and  has  thus  de- 
barred herself  of  the  power  of  appointing  it 
to  her  children,  and  has  cut  herself  off  from 
the  support  provided  for  her  in  the  event  of 
her  surviving  him.  Suppose  she  were  now 
to  execute  the  power  in  favour  of    her  chil- 


dren, and  should  then  die  7  If  such  execu- 
tion would  not  be  valid,  then  it  is  plain  that 
by  the  deed  she  has  defeated  the  settlement ; 
and  on  the  other  hand,  if  it  would  be  valid, 
then  it  is  clear  the  deed  is  inoperative.* 

It  was  argued,  however,  with  great  force,  by 
mr.  Slanard,  that  the  intention  of  the  clause 
giving  power  to  dispose  by  will,  is  to 
219  extend  the  powers  of  the  feme  'covert, 
not  to  limit  them  ;  that  she  had,  with- 
out such  clause,  a  power  to  convey  by  deed 
with  privy  examination,  and  that  this  is  not 
taken  away.  But  it  must  be  observed,  that 
the  power  of  the  wife  over  her  trust  estate,  is 
not  equivalent  to  her  power  over  a  legal  title 
vested  in  her.  For,  admit  our  privy  ezami' 
nation  to  have  the  sweeping  and  conclusive 
effect  of  a  fine,  and  to  pass  or  bar  equitable 
as  well  as  legal  rights,  yet  even  a  fine  is  not 
always  conclusive  in  equity,  upon  the  equita- 
ble interests  of  the  wife  ;  11  Ves.  232.  If  the 
transaction  is  not  fair,  it  will  be  set  aside ; 
for,  the  legal  title  being  outstanding  in  a 
trustee,  the  whole  matter  is  completely  within 
the  jurisdiction  and  power  of  the  court  of 
equity.  Even  the  conusee  of  the  tine,  or  the 
bargainee  {with  us)  under  a  deed  with  privy 
examination,  cannot  resist  the  legal  title  of 
the  trustee  :  they  must  enforce  their  rights 
in  equity.  Suppose,  then,  mrs.  Beckham 
should  hereafter  make  an  appointment  by 
will  to  the  children  of  the  marriage  :  to  whom 
shall  the  trustee  convey  ?  To  the  bargainee 
under  the  deed,  which  at  most  conveys  but  an 
equity,  and  which  sets  at  nought  the  provi- 
sion securing  to  her  the  exercise  of  free  will, 
and  a  power  of  revocation  at  all  times  during 
life  7  or  shall  the  (wnveyance  be  made  to  the 
appointees  under  the  power  regularly  exe- 
cuted according  to  the  provisions  of  the  settle- 
ment ?  The  latter  assuredly:  for  the  deed 
of  settlement  being  made  to  secure  certain 
rights  to  the  feme  covert,  and  among  others 
the  right  of  changing  her  will,  the  deed  of 
bargain  and  sale,  which  curtails  her  of  this 
right,  cannot  be  countenanced  in  equity. 
The  trustee  stood  bound  to  hold  to  the  use  of 
those  whom  she  might  appoint  by  will  j  it 
would  l>e  a  breach  of  trust  in  him  to  convey 
to  any  other,  and  a  violation  of  the  aettlement 
by  the  court  to  compel  him  to  do  so.  It  was 
on  this  principle  that  in  Parkes  v.  White,  11 
Ves.  209.  lord  Eldon  set  aside  the  fine  oF  the 
feme  "  as  to  the  remainder  to  such  persons 
and  uses  as  the  wife  should  appoint  by 
will ;"  for  he  said,  that  the  wife  l>eing 
•■authorized  to  appoint  by  will,  shewed 
an  intention  in  the  grantor,  that  the 
trustee  should  so  hold  the  estate  as  to  enable 
the  wife  to  appoint  at  any  time  during  life. 
Nothing  can  be  more  apposite  to  the  question 
before  ua  than  this  opinion.  It  is  true,  that 
inution  of  power  cannot  be  inferred  from 
^xCension  of  power.  But  its  extension  in 
way,  may  well  operate  a  diminution  in 
another.  The  power  to  appoint  by  will,  is  a 
negative  of  the  legal  ability  to  appoint  by 
deed,  because  the  exercise  of  the  legal  power 
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a.DtilhiIates  the  cranted  power ;  and  the 
grantee  thus,  in  effect,  annals  the  deed  under 
which  ahe  claims.  By  the  settlement,  a  con- 
tinned  control  over  the  property  durinff  life 
ia  secured  to  her ;  by  her  conveyance,  thia 
power  is  fmatnrted  and  defeated  forever :  by 
the  settlement,  a«  lord  Gldon  says,  "  the  trus- 
tee is  BO  to  hold  the  eatate  as  to  enable  the 
wife  to  appoint  at  any  time  during  ber  life  ;" 
■nd  by  her  conveyance,  he  ceases  to  hold  for 
that  purpose,  and  is  compelled  to  convey  the 
eatate  to  the  grantee  In  a  conveyance  directly 
in  conflict  with  the  provisions  of  the  instru- 
ineiit  ander  which  he  acts. 

With  these  general  viewa  of  a  much 
debated  qnesUou,  I  am  atill  of  the  opinion 
exprea«ed  by  theconrt  in  Williamson  v.  Beck' 
ham.  In  the  present  case,  however,  ao  far  as 
respects  the  life  eatate  of  mrs.  Lee,  I  am  of 
opinion,  that  the  mortgage  to  the  bank  of  the 
U.  States  in  which  she  joined,  passed  her 
title.  Ber  interest  is  bat  a  life  estate  :  and 
as  the  disposition  of  it  is  uncontrolled  by  any 
express  or  implied  restriction,  I  think  it  was 
at  ner  absolute  dispoaal.  In  this  respect,  the 
case  very  much  resembles  that  of  Parkes  v. 
White.  I  should,  therefore,  be  of  opinion, 
that  the  decree  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings  upon 
.  the  principleof  the  validity  of  the  mortgage, 
so  far  as  respects  the  life  estate  of  mrs.  Lee. 
But  my  brethren  are  of  opinion  that  the 
decree  should  be  affirmed.  , 

Decree  aflBrmed. 


221       *Bank  of  th«  U.  States  v,  Jackson's 

Adm'K. 

Bank  of  th«  Metropolis  v.  The  Same.* 

Noveolber.  iBSi.  Kichmoad. 

(Absent  Bbooki.  J.) 
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4OTHr— Wban  n  Um  and  Wbea  Not.!— TbonBh.  In 

general.  Indeblutua  asaampsit  for  money  lent,  oi 


■Tbese  cases  wonld  bave  been  reported  Id  tbelr 
onler  (In  fitb  Veigh)  amontr  ibe  causes  decided  at 
the  fall  term  I8K.  bnt  tbat  the  principle  on  wblcb 
tl>er  were  decided,  was  Involved  in  anotber  case, 
that  ol  Jackson's  admlalstratrlx  v.  Tbe  Bank  of 
Harlclta.  thouBb  it  was  there  preiented  ander 
different  clrcamstances:  which  was  arsned  at  tbe 
■sme  term  witb  these,  and  tbe  courtsave  tudsmeat 
is  It  llluwlae,  bat  afterwards  set  aside  cbe  Judr- 
ment.  and  directed  anotber  arEnmeDt-  It  was 
thonsht  best  to  defer  the  report  of  all  the  cases,  till 
that  cSK  should  be  Bnally  determined.  It  was  not 
decided  till  Febrnarr  lEM,  and  was  then  decided  on 
a  point  peculiar  to  Itself;  see  tbe  report  of  It.  post— 
Note  In  OrlrlnaJ  Edition. 

tBills   sod    Kaltm—Cammau  Cmantt    la    A*MSi|Mil 
■^taM  iBdorscr.— To    tbe    point  that  the 
counts  in  assampalt  will  He  for  tbe  bolder  of  a 
of  excbanse  aralnst  an  Indorser.  tbe  principal 
Tna  cited  In  Blllserry  v.  Branch.  IS  Oratt.  W8. 

In  M.  ±  M.  Bank  v.  Evans.  S  W.  Va.  »1.  Kt. 
prlndpa]  case  and  Pace  v.  Bank  of  Aleiani 
7  Wheat.  ».  were  cited  as  boldlnv  tbat  no  reco' 
can  be  bad  ander  tbe  common  money  countsaealnst 
the  indorser  of  an  accommodation  note.  See  prii 
Cipal  case  disliavuished  in  Davis  v.  Miller.  U  Orat 
t\.  See  further  on  tbis  sabfect.  monographic  »oU 
on  "Assumpsit"  appended 


money  paid  and  expended,  or  money  bad  and  re- 
ceived, lies  for  tbe  holders  of  a  promissory  note 
atralnst  an  Indorser.and  tbe  Indorsement  is  prima 
facie  evidence  to  support  those  money  conots: 
yet  If  it  be  fonnd  by  special  verdict,  tbat  the  de- 
fendant Indorsed  tbe  note,  and  the  holders  dls- 
coooted  It.  for  accommodation  of  tbe  maker,  and 
tbat  tbe  defendant  received  no  part  of  tbe  pro. 
ceedaof  tbe  note  so  discounted.  In  sach  case  the 
bolders  cannot  recover  atralnst  tbe  defendant  on 
the  money  counts. 

Theae  two  causes  were  argued  and  decided 
together. 

I.  The  first  was  an  action  of  assumpsit, 
brought  in  June  1823,  by  the  president,  di- 
rectors and  company  of  the  bank  of  the  U. 
States  againat  Jackson,  in  the  circuit  court 
of  Harrison. 

The  declaration,  after  stating  the  incor- 
poration of  the  bank  of  the  U.  States  by 
congress,  contained  four  special  and  two 
general  counts.  1.  The  first  count  set  forth 
a  promissory  note,  dated  the  18th  April  1820, 
'  the  city  of  Washington,  by  Richard  Cutts 
Jackson,  for  3600  dollars,  payable  at  the 
office  of  discount  and  deposite  of  the  bank 
there,  sixty  days  after  date,  for  value 
received,  *and  the  indorsements  of  tbe 
note,  at  the  same  place  and  on  the  day 
of  Its  date,  by  Jackaon  to  Charles  Cutts,  and 
by  Charles  Cutts  to  the  plaintiffs  ;  and  then 
averred,  that  when  the  note  became  due  and 
payable  according  to  its  tenor,  namelv.  on 
the  21st  June  1820,  it  was  duly  presented  for 
payment  to  Richard  Cutts.  the  maker,  and 
payment  of  the  contents  then  and  there 
duly  demanded  of  him  ;  but  Richard  Cutts 
did  not.  and  would  not,  pay  the  same  to  the 
plaintiffs ;  of  all  which  Jackson  then  and 
there  had  notice ;  by  reason  whereof  he 
became  liable  to  pay  the  said  sum  of  3600 
dollars  to  the  plaintiffs  ;  and  so  being  liable, 
in  conaideration  thereof,  assumed  to  pay 
tbem  the  same.  2.  The  second  count,  after 
setting  out  and  describing  the  note,  the 
making  and  delivery  thereof  by  Richard 
Cutts  to  Jackson,  and  Jackson's  indorsement 
to  Charles  Cutts,  aa  in  the  first  count.— 
alleged,  that  Charles  Cutis,  being  on  the  18th 
April  1820  (the  date  of  the  note)  in  posses- 
sion of  tbe  note  at  Washington,  and  being 
then  and  there  indebted  to  the  plaintiffs  in 
the  sum  of  3600  dollars,  in  consideration 
thereof,  indorsed,  and  by  indorsing  as- 
signed and  transferred,  the  note  to  the 
plaintiffs ;  and  then  averred,  that  when  the 
note  came  to  maturity  according  to  its  tenfir, 
namely,  on  the  20th  June  1820.  Richard  Qitts, 
the  maker,  failed  to  make  payment  of  its 
contents,  though  thereto  requesled  ;  and 
after  the  note  became  due  and  payable,  he 
became  and  still  was  wholly  insolvent ;  by 
reason  whereof  Jackson  became  liable  to 
pay  the  plaintiffs  the  said  sum  of  36O0  dollars 
in  the  note  mentioned,  and  so  being  liable, 
assumed  Ac.     3.  The  third  count,  after  aet- 
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ting  out  and  describing-  the  note,  and  the 
makini;  and  delivery  thereof  by  Richard 
Cutta  to  Jaclcsoa,  aa  in  the  precediag  counts,, 
— alleged,  that  Jackson,  heing  on  the  18th 
April  1820  (the  date  of  the  note)  iu  posaeaaiou 
of  the  note  at  Washinston,  and  being;  in- 
debted to  the  pUiotiffa  in  the  aum  of  3600 
dollars,  in  consideration  thereof,  then  and 
there   assigned    and   transferred    the 

223  note  'to   the    plaintiffs,   and    thereby 
agreed   to    make   himself    responsible 

for  the  payment  of  the  contents  thereof 
according  to  its  tenor ;  and  then  averred, 
that  Kichard  Cutts,  the  maker,  failed  to 
pay  the  contents  of  the  note  when 
came  to  maturity,  and  was,  at  the  time 
the  note  came  to  maturity,  and  had  ever 
since  remained,  wholly  insolvent,  so  that, 
though  the  plaintiffs  had  used  due  dili- 
gence to  recover  the  money  from  him,  they 
had  been  unable  to  do  so ;  of  all  which 
Jackson  had  notice ;  by  reason  whereof  he 
became  liable  to  pay  the  plaintiffs  the 
of  3600  dollars,  and  being  so  liable,  in  < 
side  rat  ion  thereof,  assumed  &c.  4.  The 
fourth  count,  after  setting  out  and  describ- 
ing: the  note,  and  the  making  and  delivery 
thereof  by  Richard  Cutts  to  Jackson,  as  in 
the  other  counts, — alleged  the  indorsement 
of  the  note,  at  Washington  on  the  day  of  its 
date,  by  Jackson  directly  to  the  plaintiffs ; 
and  then  alleged  due  presentation  of  the 
note  at  Ita  maturity,  and  due  demand  of  pay- 
ment from  the  maker,  and  his  failure  to 
make  payment ;  of  all  which  Jackson  had 
notice  ;  by  reason  whereof,  and  of  the  stat- 
ute In  such  case  made  and  provided,  Jackson 
became  liable  to  pay  the  plaintiffs  the  sum 
of  3600  dollars,  and  so  being  liable,  in  con- 
sideration thereof,  assumed  &c.  5.  The  fifth 
count  was  for  3600  dollars  had  and  received 
by  Jackson  to  the  plaintiffs'  nse  ;  and  6.  the 
sixth  was  for  so  much  money  lent  and  ad- 
vanced by  them  to  him. 

Jackson  died  pending  the  action  ;  and  it 
was  revived  against  his  administratrix.  She 
demurred  generally  to  each  and  every  count 
in  the  declaration  ;  and  pleaded,  1.  the  gen- 
eral issue  ;  and  2.  the  statute  of  limitations 
of  Maryland,  the  laws  of  which  state  were  in 
force  in  the  city  of  Washington,  where  the 
transaction  occurred.  And  to  this  second 
plea,  the  plaintiffs  demurred  generally. 

By  consent  of   parties,  the   issues  of   fact 

were  tried  by  a  jury,  without  decisions  being 

first  bad  on  the  issues  of  law,  reserving  the 

questions    arising    on   the    demurrers 

224  *for  consideration   and  decision   after 
the  verdict  should  be  found,  together 

with  such  questions  as  should   arise  on   the 
verdict. 

The  jury  returned  a  special  verdict,  wherein 
they  found  1.  the  note  of  Richard  Cutts, 
mentioned  and  described  in  the  declaration, 
in  hiec  verba,  with  the  indorsements  thereof , 
in  blank,  by  Jackson  the  payee,  and  by  Charles 
Cutts.  2.  That  Jackson  indorsed  the  note, 
in  Virginia,  for  the  accommodation  of  Rich- 
ard Cutts,  the  maker.  3.  That  the  note  was, 
on  the  day  of  its  date,  presented  at  the  office 
of  the  bank  of  the  U.  States  at  Washington 
for  discount,  and  was  then  and  there  dis- 
counted by  the  plaintiffs  for  the  accommoda- 


tion of  the  maker.  4.  That  Jackson  received 
no  part  of  the  avails  or  proceeds  of  the  note. 
5.  That  the  plaintiffs  retained  for  discount 
on  the  note,  for  the  time  the  same  had  to  run, 
the  sum  of  38  dollars  40  cents,  and  lent  to 
Richard  Cutts  the  sum  of  3561  dollars  60  cents 
upon  the  note.  6.  That  by  the  custom  of  the 
bank  of  the  U.  States  at  Washington  and  of 
the  other  banks  of  the  district  of  Columbia, 
at  the  time  this  note  was  discounted,  pay- 
ment of  a  note  or  bill  discounted  at  any  of 
those  banks,  could  not  be  demanded  nntil  the 
fourth  day  after  the  time  limited  by  the  bill 
or  note  for  the  payment  thereof ;  and  that  the 
discount  retained  by  the  plaintiffs  on  this 
note,  was  computed  at  the  rate  of  six  per 
centum  per  annum  for  sixty  four  days,  ac- 
cording to  the  custom  aforesaid.  And  7. 
that  after  the  said  note  became  due  and  pay- 
able, the  plaintiffs  used  due  diligence  to 
recover  the  amount  of  the  said  note  from 
Richsrd  Cutts,  the  maker,  and  did  not  re- 
cover from  him,  or  from  Charles  Cutts,  the 
same  or  any  part  thereof.  And  if  the  law  oa 
this  state  of  facts  was  for  the  plaintiffs,  then 
the  jury  found  for  them  3600  dollars  with 
interest  from  the  22nd  June  1820 ;  and  if  the 
law  was  for  the  defendant,  then  they  found 
for  her. 

.  The  court  held,  that  each  and  every  count 
of  the  plaintiffs' declarations  was  good 
225  and  sufficient,  and  that  *Che  defendant's 
second  plea  <of  the  statute  of  limitations 
of  Maryland)  was  not  a  good  plea  in  bar; 
and  therefore,  upon  the  defendant's  demur- 
rers to  the  declaration,  and  on  the  plaintifFa' 
demurrer  to  the  defendant's  second  plea,  the 
court  gave  judgment  for  the  plaintiffs.  And 
then  the  court  held  that  the  law  upon  the 
facts  found  in  the  special  verdict,  was  for 
the  defendant,  and  gave  judgment  for  the 
defendant  accordingly.  From  which  judg- 
ment the  plaintiffs  appealed  to  this  court. 
II.  The  second  suit  was  an  action  of  as- 
sumpsit, brought,  in  the  same  court  and  at 
the  same  time  as  the  first,  by  the  bank  of  the 
Metropolis  against  Jackson,  on  a  promissory 
note,  dated  the  2nd  August  1820,  for  3600  dol- 
lars, payable  at  the  bank  of  the  Metropolis  at 
the  city  of  Washington,  sixty  days  afterdate, 
for  value  received,  made  by  Richard  Cutts  to 
Jackson,  and  indorsed  by  Jackson,  the  payee, 
and  then  by  Charles  Cutts,  to  the  bank ; 
which  note  was  indorsed  by  the  indorsers, 
and  discounted  by  the  bank,  for  the  sccommo- 
dation  of  Richard  Cutts,  the  maker.  The 
only  difference  between  this  case  and  that  of 
The  Bank  of  the  U.  States  against  Jackson, 
which  this  court  thought  worthy  of  notice, 
consisted  in  the  single  fact,  found  by  the 
jury  In  their  special  verdict,  that  at  the  foot 
of  the  note  on  which  this  action  was  brought. 
there  was  a  direction  to  "  credit  the  drawer," 
'[gned  by  Jackson  with  the  initials  of  his 
ame,  J.  G.  J.  The  circuit  court  gave 
judgment  for  the  defendant;  and  the  plain- 
tiffs appealed  to  this  court. 

The  causes  were  argued  here  by  Standard 

for  The  Bank  of  the  U.  States,  and  Johnson 

for    The  Bank  of  the  Metropolis,  and  by 

Wyndham   Robertson  for  the  appellee. 

BROCKBNBROUGH,   J.    First  as  to  the 

kse  of  The  Bank  of  the  U.  States  against 
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JackBon'a  adminiatrAtriz  :  the  oDlyquestiou 
I  deem  it  necessary  to  discuse  at  aoy 

226  lengtb.  is  that  arising'  from  the  tvro 
g'eneral  counts  of  the  declarattoa,  aod 

tbe  Sndinfr  of  the  jury.  Do  the  probata  afrree 
■with  the  allegata  of  those  two  counts  ?  Does 
the  special  verdict  support  them  7 

It  is  obvious,  that  the  alleKation  in  both 
tbose  counts,  sets  forth  a  debt  due  from  the 
defendant  himself,  anda  promise  "founded  on 
that  debt.  The  charg-e  in  the  first,  is  a  very 
differentonefrom  that  of  some  other  person's 
having  had  and  received  the  money  to  the 
use  of  the  plaintiffs,  though  obtained  on  the 
credit  of  tbe  defendant ;  and  in  the  second, 
it  i»  very  different  from  the  charge  of  the 
money  being  lent  and  advanced,  not  to  tbe 
defendant  himself,  but  to  a  third  person  at 
tbe  defendaat's  request  and  on  bis  credit. 

The  researches  of  the  counsel  have  not 
pointed  out  a  single  case  or  authority  sano- 
tioningttae  doctrine,  tbat  the  general  counts 
in  assnmpsit  may  be  supported  against  a  de- 
fendant who  has  not  received  the  money  in 
aomeahape  or  other,  which  he  is  charged  with 
baviag  received,  or  against  one  for  money 
lent  to  him,  or  paid  and  expended  for  his  use, 
where  it  was  lent,  or  paid,  to  a  third  p«raon 
OD  bis  credit. 

"  Money  lent"  (saysChitty) "  to  the  defend- 
ant himself,  may  be  recovered  under  the 
common  count  for  money  lent,  though  deliv- 
ered to  another  person  at  his  request ;  but  if 
money  be  lent  to  a  third  person  at  the  defend- 
ant's request,  and  both  be  liable  to  repay 
the  money,  the  one  on  the  loan,  and  the  other 
in  respect  of  his  collateral  engagement,  which 
must  be  in  writing,  the  count  against  the 
latter  must  t>e  special."  1  Cbitt.  Plead.  340. 
This  proposition  is  supported  by  Butchery. 
Andrews,  1  Salk.  23,  in  which  it  is  said,  "the 
money  being  lent  to  J,  S.  the  defendant  can- 
not be  obliged  as  for  a  debt,  and  liable  to  an 
indebitatus,  but  to  a  special  assumpsit,  as 
being  but  collaterally  bound  by  the  promise ; 
for  tbe  same  money  cannot  be  lent  to  two. 
Otherwise,  had  the   money  been  only 

227  delivered  to  the  son  at  the  father's  're- 
quest, or  only  had  and  received  by  the 

son  at  the  father's  request ;  for  then  the  loan 
had  been  to  the  father.  See  also  Marriot  v. 
Lester,  2  Wils.  141,  1  Wms.  Saund.  211  a, 
note  2. 

There  has  been  much  discussion  in  the 
books,  on  the  question  whether  indebitatus 
sssnmpstt  would  lie  for  money  had  and 
received,  for  money  lent,  or  for  money  paid, 
against  the  drawer  or  acceptor  of  a  bill  of 
exchange,  or  against  the  maker  or  indorser 
of  a  promissory  note.  So  far  back  as  the 
case  of  Wood  v.  Luttrell,  1  Call  232,  a  ques- 
tion arose  in  this  court,  whether  the  indorsee 
of  a  bill  of  exchange  could  recover  against 
the  indorser  on  tbe  general  counts  in 
assumpsit ;  but  the  decision  of  the  question 
was  waived,  iMcause  the  evidence  submitted 
wonld  not  authorize  a  recovery  on  any  count. 
Jud^  Pendleton,  however,  said,  "tbat  be 
could  not  forbear  to  mention  that  he  did  not 
much  like  this  new  practice  of  general 
counts,  as  they  tend  to  surprise  the  other 
party,  without  giving  him  an  opportunity  of 
prefnring  for  a  full  defence." 


We  have  been  referred  by  the  appellants' 
counsel  to  many  authorities,  but  I  am  much 
mistaken  If  they  are  not  all  reconcilable 
with  the  proposition  with  which  I  first  set 
out.  In  the  excellent  treatise  of  Bayley  on 
Bills  p.  244,  (Boston  edi.  1826J  it  is  said,  "A 
bill  is  prima  facie  evidence  of  money  lent 
by  the  payee  to  the  drawer,  and  a  note,  of 
money  lent  by  the  payee  to  the  maker,  and 
each,  consequently,  of  money  bad  and  re- 
ceived by  the  drawer  or  maker  to  the  use  of 
the  bolder,  and  of  money  paid  by  the  holder 
to  the  use  of  the  drawer  or  maker."  He  fur- 
ther remarks,  "that  an  acceptance  is  also 
prima  facie  evidence  of  money  had  and  re- 
ceived by  the  acceptor  to  the  use  of  tbe  holder, 
and  of  money  paid  by  the  holder  to  the  use  of 
the  acceptor  ;  and  an  indorsement,  of  money 
lent  by  the  indorsee  to  the  indorser."  The 
two  former  propositions  are  proved  to  be 
true  by  the  cases  of  Clarke  v.  Martin, 

228  2   Ld.    Raym.    "TSS,    and    Grant    v. 
Vaughn,  3  Burr.  1516,  1525.    In  the 

first  case  lord  Holt,  whilst  he  denied  that  an 
action  conld  be  brought  on  a  promissory 
note  on  the  custom  of  merchants,  yet  de- 
clared, that  there  was  an  easy  method, 
namely,  a  general  indebtitatus  for  money 
lent ;  and  lord  Mansfield,  in  the  other,  said 
—"I  do  not  find  it  auy  where  disputed,  that 
an  action  on  an  indebitatus  assumpsit  gen- 
erally, for  money  lent,  might  be  brought  on 
a  note  payable  to  one  or  order."  That  the 
acceptance  of  a  bill  Is  also  prima  facie  evi- 
dence of  money  had  and  received  by  tbe 
acceptor  to  the  use  of  the  holder,  is,  I  think, 
proved  by  the  strong  cases  cited  by  the 
appellants'  counsel,  Le  Sage  v.  Johnson, 
Forrest's  Sep.  23;  Tatlock  v.  Harris,  3  T.  R. 
174  ;  Vere  v.  Lewis,  3  T.  R.  182,  to  which 
may  be  added  Weston  v,  Penniman,  1  Mason 
306,  in  which  too  the  bill  was  not  a  negotiable 
instrument.  It  may  also  be  readily  agreed, 
that  an  indorsement  is  prima  facie  evidence 
of  money  lent  by  the  indorsee  to  the  indorser, 
and  that  the  action  may  be  maintained  by 
the  indorsee  at  least  against  the  person  who 
indorsed  to  him.  Bayley  on  Bills,  246,  re- 
ferring to  Keesebower  v.  Tims,  before  the 
king's  bench,  22  Geo.  3 ;  State  Bank  v,  Hurd, 
2  Mass.  Rep.  172. 

In  the  case  of  Waynam.v.  Bend,  1  Camp. 
175,  lord  Ellenborough  is  reported  to  have 
said,  that  in  an  action  of  assumpsit  on  a  prom- 
issory note  payable  to  L-  Toader  or  bearer, 
the  plaintiff  (who  was  the  holder)  could  not 
recover  under  the  money  counts,  as  he  was 
not  an  original  party  to  the  note,  and  there 
was  no  evidence  of  any  value  being  received 
by  the  defendant  from  him.  If  this  be  a 
correct  decision,  it  restricts  very  much  the 
rule  that  an  indorsee  may  recover  under  the 
money  counts  against  the  indorser.  There 
is  much  reason,  however,  to  doubt  its  cor- 
i%ctnesB.  It  is  repudiated  by  the  supreme 
court  of  New  York  in  the  case  of  Pierce  v. 
Crafts,  12  Johns.  Rep.  90,  where  the  court, 
after  noticing  that  It  was  a  nisi  prius 

229  decision,  remarked  that  it  "contradicts 
several    of    the   preceding   decisions ; 

that  it  contradicts  Tatlock  v.  Harris,  in 
which  it  was  decided  tbat  an  indorsee  of  a 
bill  of  exchange  m^lft  tjecQ^ei;  against  the 
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acceptor,  under  the  count  for  money  had  and 
rec^ved,  open  the  principle.' that  theEiTtn? 
'  such  a  bill  is  an  agreement  between  all  the 
parties  to  appropriate  bo  much  property, 
to  be  carried  to  the  account  of  the  holder 
of  the  bill  ;  and  that  it  contradicts  Grant 
V.  Vaug-hn,  in  nhich  it  was  held,  that 
the  action  for  money  had  and  received 
might  lie  in  behalf  of  a  bearer  on  a  bill  made 
payable  to  bearer,  though  it  is  very  clear, 
that  in  that  case  the  bearer  was  no  party  to 
the  origiaal  bill.  I  am,  therefore,  of  opinion, 
that  the  objcctioiis  made  by  the  supreme 
conrt  of  New  York  to  the  case  of  Wayoam  v. 
Bend  are  well  founded.  The  maker  of  a  note, 
whether  payable  to  l>earer  or  to  order,  if 
appearing  to  be  made  for  value  received, 
must  be  presumed,  till  the  contrary  appears, 
to  hare  received  that  valne.  which  constitutes 
it  a  debt  due  from  him  to  any  person  to  whom 
it  may  come,  la  the  fair  course  of  trade. 
By  our  statute,  bills  or  notes  payable  to 
bearer,  cannot  be  made  and  passed  by  any 
individuals ;  but  notes,  bonds  and  bills  may 
be  assigned,  and  by  an  act  passed  since  ttae 
decision  in  Danlop  v.  Harris,  5  Call  16,  an 
assignee  may  maintain  an  action  against  a 
remote  as  well  as  an  immediate  assignor. 
If  the  obligee  of  a  bond,  or  payee  of  a  note, 
assigns  or  Indorses  it  to  another  person,  it  is 
presumed,  that  the  assignor  or  indorser  has 
received  value  for  it  from  his  immediate  as- 
signee or  indorsee;  and  when  he  becomes  the 
assignor  or  Indorser  in  his  turn,  the  presump- 
tion is,  that  he  has  received  value  from  his 
assignee  or  indorsee.  Although  the  last 
assignee,  or  the  holder,  has  not  paid  any 
thing  to  the  obligee  or  payee,  yet  he  ha« 
received  the  value  from  the  intermediate 
party,  and  therefore  may  fairly  be  said  to 
have  received  it  to  the  use  of  that  person  who 

is  entitled  to  the  instrument. 
230  'However,  though  T  am   of  opinion, 

that  the  case  of  Waynam  v.  Bend  was 
not  well  decided,  and  that  the  indorsee  of  a 
note  may  maintain  indebitatus  assumpsit  for 
money  had  and  received  against  the  (»yeeor 
remote  indorser,  yet  I  cannot  perceive,  that 
the  doctrine  has  any  application  to  the  pres- 
ent case.  We  must,  on  the  present  occasion, 
not  only  inquire  into  the  presumptions  aris- 
ing from  the  making  and  indorsement  of  the 
note,  but  we  must  also  attend  to  the  facts 
found.  The  special  verdict  states,  that  the 
note  was  presented  for  discount  to  the  plain- 
tiffs, and  was  discounted  by  them  for  the 
accommodation  of  Richard  Cutts,  the  maker 
thereof;  that  Jackson  the  defendanr  indorsed 
the  note  for  the  accommodation  of  the  said 
Kichard  Cutis;  andthat  no  part  of  the  avails 
or  proceeds  of  the  note  came  to  the  hands  of 
or  was  received  by  Jackson.  It  farther  states, 
that  the  indorsement  of  the  note  by  Jackson 
was  in  blank,  and  was  the  first  indorsement, 
and  that  afterwards  said  note  was  indorses 
by  Charles  Cutts,  and  then  delivered  to  the 
plaintiffs  for  discount.  Although  then  the 
note  imports  on  its  face,  that  money  was 
lent  by  Jackson  to  Richard  Cutts,  and  the  first 
indorsement  imports  that  money  was  lent 
by  Charles  Cutts  to  Jackson,  and  the  last 
indorsement,  that  money  was  lent  by  the 


plaintiffs  to  Charles  Cutts ;  yet  all  these  pre-  ble,  allow  him 
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sumptions  are  done  away  by  the  facts  found. 
No  money  was  lent  by  Jackson  to  Richard 
Cutts,  nor  by  Charles  Cutts  to  Jackson, 
nor  by  the  bank  to  Charles  Cutts  :  but, 
by  the  consent  and  contract  of  all  these 
parties,  the  note  was  discounted,  and  the 
money  lent  by  the  plaintiffs  to  the  maker 
of  the  note  on  his  direct  responsibility, 
and  the  collateral  responsibility  of  the 
indorsers.  The  parties  contracted  through 
the  medium  of  a  note  made  negotiable 
and  payable  at  bank.  Viewing  it  as  a 
strictly  commercial  paper,  the  liability  of 
Jackson  became  complete,  when,  on  a  failure 
of  the  maker  to  pay  it  at  maturity,  it  wo* 
regularly  protested,  and  notice  thereof 

231  regularly  given  to  the   indorsers.     *If 
we  do  not  consider  it  in  our  courts  as  a 

strictly  commercial  paper,  on  the  ground 
that  it  was  not  made  negotiable  by  oar  stat- 
utes, the  liability  of  Jackson  depended  on  a 
suit  being  brought  agfainst  the  maker,  and 
dne  diligence  us«]  In  the  prosecution  thereof, 
and  a  failure  to  recover  the  money  by  execu- 
tion ;  or,  on  the  notorious  insolvency  of  the 
maker,  which  would  dispense  with  the  suit. 
In  whatever  way  we  view  it,  still  the  respon- 
sibility of  the  indorser  was  not  direct,  but 
collateral.  The  loan  was  uot  made  to  htm, 
nor  the  money  received  by  him  ;  but  it  was 
lent  to  and  received  by  a  third  person,  in 
part  on  his  credit.  He  was  therefore  liable, 
in  the  language  of  the  case  cited  from  Sal- 
keld,  "not  to  an  indebitatus,  but  to  a  special 
assumpsit."  The  counsel  for  the  appellants 
admitted,  that  if  the  case  decided  by  the 
supreme  court  of  the  U.  States,  of  Page  v. 
The  Bank  of  Alexandria,  7  Wheat.  35.  t>e  law, 
the  general  counts  would  not  lie  in  this  case. 
The  full  examination  which  this  case  has 
undergone,  both  at  the  bar  and  in  onr  con> 
ferences.  convinces  me,  that  that  case  waa 
correctly  decided. 

It  was  admitted,  and  Indeed  it  seems  clear, 
that  the  special  counts  in  this  declaration  are 
not  supported  by  the  proofs.  I  am  for  affirm- 
ing the  judgment. 

Then,  aa  to  the  case  of  The  Bank  of  the 
Metropolisagainst  Jackson's  administratrix  ; 
the  only  difference  between  it  and  the  other, 
is,  that  the  special  verdict,  after  Ending  the 
execution  of  the  note  by  Richard  Cutts,  also 
tiuds  that  Jackson,  the  payee,  wrote  at  the 
foot  of  the  note  the  words  "  credit  the 
drawer,"  signed  his  name  thereto,  and  then 
indorsed  the  note  in  blank.  I  do  not  think 
that  this  varies  the  case.  It  rather  tends  to 
confirm  the  other  finding  of  the  jury.  It 
seems  to  be  equivalent  to  a  declaration  by 
Jackson,  that  he  is  not  to  have  credit  for  the 
proceeds  of  the  note,  and,  consequently,  not 
to  have  the  right  to  receive  them  ;  but  that 
the  maker  is  to  have  credit  for  ttae 

232  money,  and  to  check  *for  it.     I  think 
that  this  judgment  should  likewise  be 

affirmed. 

CARR,  J.  fn  Israel  v.  Douglass,  1  H. 
Blacks.  241 ,  lord  Loughborough  says. 
"  Where  a  party  has  not  the  substantial  jus- 
tice of  the  case  on  his  side,  the  court  will  not 
favour  any  action  he  may  bring  :  but  where 
justice  is  clearly  with  him,  they  will,  if  posai- 
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brongbt,  becanBC  the  only  effect  of  a  refusal 
would  be  to  make  him  adopt  another  form  of 
action."  Peeling'  strongly  the  correctness  of 
tb  j*  seatiment,  and  believing-  that  the  justice 
of  the  case  is  clearly  nith  the  plaintiffs  •" 
these  BRtiotM.  I  have  straggled  hard  to  co 
▼ince  myself,  that  we  ought  to  suffer  them 
maintain  their  actions,  rather  than  put  the 
to  bcKiti  this  ten  years  seige  anew.  But  the 
opinions  of  my  brethren,  with  the  host  of 
anthorities  and  arguments  arrayed  in  their 
support,  have  t>een  too  powerful  for  resist- 
ance ;  and  I  am  obliged  to  say,  that  it  seems 
t>etter  that  these  parties  should  suffer  by  the 
mJatakesof  their  counsel,  than  that  we  should, 
to  save  them,  break  down  the  Settled  and 
established  rules  of  pleading. 

The  fonr  special  counts  were  given  up 
all  hands  to  be  either  bad  on  demurrer,  or  i 
sustained  by  the  facts  found  in  the  special 
verdict ;  and  the  only  point  of  serious  dis- 
cussion at  the  bar,  was,  whether  those  facts 
would  support  the  general  counts,  for  money 
lent,  and  money  had  and  received.  I  i 
say,  that,  judging  by  the  light  of  autho  .  . 
they  do  not.  The  note  was  made  by  Richard 
Cotts  payable  to  Jackson,  indorsed  first  by 
Jackson,  and  then  bj  Charles  Cutis,  and  dis- 
counted by  the  bank.  Jackson,  then,  occu- 
pies the  position  of  a  remote,  not  an 
immediate  indorser.  It  seems  admitted,  that 
the  prima  facie  evidence  of  a  loan  or  advance 
of  money,  resulting  from  the  indorsement, 
would,  unless  destroyed  by  opposing 
233  testimony,  support  indebitatus  'as- 
sumpsit by  the  indorsee  against  his 
immediate  indorser  ;  and  the  cases  seem  to 
extend  it  to  remote  indorsera.  As  to  this,  I 
do  not  undertake  to  give  a  positive  opinion  ; 
for,  whether  it  be  so  or  not,  it  cannot  influ- 
ence the  decision  of  this  case.  The  special 
verdict  has  found,  that  the  note  was  indorsed, 
and  discounted,  for  the  accommodation  of 
Richard  Cutis  alone,  no  pari  of  the  money 
coming  to  the  hands  of  Jackson.  This 
stroya  the  presumption  of  loan  or  advance 
arising  from  the  indorsement,  and  leaves  the 
money  counts  wholly  unsupported.  I  refer, 
for  the  positions  here  taken,  to  cases  cited  by 
my  brethren,  which  I  have  carefully  ei 

This  opinion  applies  equally  to  the  cai .  __ 
TheBanbofthe  Metropolis  against  Jackson's 
administratrix,  as  I  cannot  think,  that  the 
words  "  credit  the  drawer  "  make  any  differ- 

CABBLL,  J.  I  entertain  no -doubt,  that 
on  the  facts  found  by  the  special  verdict, 
Jackson  became  liable  to  the  bank,  and  that 
that  liability  would  have  been  enforced  in 
this  suit,  if  it  had  been  asserted  by  a  good 
declaration  suited  to  the  case. 

The  declaration  contains  four  special 
counts  on  the  note,  and  two  general  counts, 
far  money  lent  and  money  had  and  received. 
All  the  special  counts  on  the  note  are  either 
clearly  l>ad  on  demurrer,  or  are  unsupported 
by  the  facts  of  the  case  as  found  by  the  jury, 
lliey  were  properly  abaodoned  by  the  counsel 
for  the  appellants.  The  general  counts  are 
in  themselves  free  from  objection,  but  the 
question  is  whether  they  will  avail  the  bank 
on  the  case  stated  by  the  special  verdict  7 


lam  entirely  satisfied,  after  an  examina- 
tion of  the  authorities,  that  general  indeb- 
itatus assumpsit  for  money  lent,  paid  and 
advanced,  or  bad  and  received,  will  lie  for  an 
indorsee  against  the  indorser  of  a  promissory 
note,  and  that  the  mere  indorsement  is 

234  prima  facie  evidence,  *that  the  money 
was  lent,  or  paid  and  advanced,  by  the 

plaintiff  to  or  for  the  defendant,  or  that  the 
money  was  had  and  received  by  the  defend- 
ant to  the  use  of  the  plaintiff,  and  that  this 
prima  facie  evidence  carries  with  it  such 
presumption  of  the  fact,  as  will  entitle  the 
plaintiff  to  recover,  unless  it  shall  be  rebutted 
by  other  proper  testimony.  These  proposi- 
tions will  not  be  controverted,  as  between  an 
indorsee  and  his  immediate  ludorser.  X  con- 
ceive they  are  equally  true,  as  between  an 
indorsee  and  a  remote  indorser.  In  Grantv. 
Vaughn,  3  Burr.  1516,  the  bearer  of  a  note 
payable  "to  ship  Fortune  or  bearer,"  brought 
an  action  on  it,  and  inserted  a  count  for 
money  had  and  received.  Lord  Mansfieid 
said — "Upon  the  count  for  money  had  and 
received,  the  case  is  clear  beyond  dispute  ; 
for  undoubtedly  an  action  for  money  had 
and  received  to  the  plaintiff's  use,  may  be 
(nought  by  the  bona  fide  bearer  of  a  note  pay- 
able to  bearer.  There  is  no  case  to  the  con- 
trary. It  was  certainly  money  received  for 
the  original  advancer  of  it,  and  if  so,  it  is  for 
the  use  of  the  peraon  who  has  the  note  as 
l>earer."  t  do  not  think  it  possible  to  dis- 
tinguish that  case,  in  principle,  from  the 
case  of  an  action  by  an  indorsee  against 
a  remote  Endorser.  For  the  money  was 
received  bj  the  remote  indorser  for  the  use  , 
of  his  immediate  indorsee,  whopaidittohim  ; 
and  if  so,  it  is  for  theuse  of  any  person  into 
whose  hands  the  note  may  subsequently 
come,  by  indorsement  from  that  indorsee. 

But  although  an  indorsement  is  prima  facie 
evidence  as  aforesaid,  yet  it  results  from  the 
very  nature  of  prima  facte  evidence,  that  all 
the  presumptions  arising  from  it  may  be 
rebutted  and  destroyed  by  other  testimony. 
Thus  it  may  be,  that  the  defendant  indorsed 
the  note  without  any  consideration,  solely 
for  the  benefit  and  accommodation  of  his 
indorsee  ;  or  it  may  be,  that  the  defendant 
indorsed  the  note  as  a  mere  security  for  a  pre- 
cedent debt  due  from  the  maker  to   the 

235  indorsee,  or  for 'money  to  be  lent  by  the 
indorsee  to  the  maker  of  the  note:  and 

if  these  facts  be  proved,  the  presumptions 
which  would  otherwise  have  arisen  from  the 
indorsement,  are  entirely  done  away;  and 
the  counts  for  money  lent,  money  paid,  or 
money  had  and  received,  are  left  without 
support ;  for  it  cannot  be  said  with  truth,  in 
such  a  case,  that  any  money  was  lent  or  paid 
'  I,  or  received  by,  the  defendant. 

These  principles  arc  decisive  of  the  case 
before  us.  For  it  is  expressly  found  by  the 
jury,  that  the  note  was  indorsed  by  Jackson 
and  discounted  by  the  bank  for  the  accommo- 
dation of  the  maker,  and  that  Jackson  re- 
ceived no  part  of  the  proceeds.  The  case  of 
Page  V,  The  Bank  of  Alexandria,  7  Wheat.  35, 
is  precisely  in  point. 

The  case  of  The  Bank  of  the  Metropolis 
against  Jackson's  admiplstratrlz  cannot  t>e 
distinguished  from  that  of  The  Bank  of  the  U. 
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states.  It  U  true,  Jackson  made  a  memoran- 
dum at  the  foot  of  the  note,  directing  that 
the  drawer  should  have  credit  for  the  avails 
of  it :  but  that  can  make  no  difference.  It  is 
only  evidence  of  what  ia  expressly  found  by 
the  jury,  that  the  note  was  indorsed  by  Jack- 
son, and  discounted  by  the  bank,  for  the  ac- 
commodation of  the  maker. 

I  am  of  opinion,  that  the  judg'ments  in 
both  cases  should  be  affirmed. 

TUCKER,  P.  I  assent  to  the  proposition 
advanced  In  arg-ument  by  the  counsel  of  the 
bank  of  the  U.  States,  that  the  note  in  this 
case,  being  mere  accommodation  paper,  was 
never  an  available  negotiable  note  until  it 
was  discounted  by  the  bank.  This  is  ao  well 
established  by  the  case  of  Whltworth  v. 
Adama,  5  Rand.  332,  that  it  ia  nnnecessary  to 
do  more  than  refer  to  that  case  for  the  support 
of  the  proposition.  Considering  the  transac 
tion,  then,  in  this  light,  let  us  inquire  what 
ia  to  be  regarded  as  the  character  of  the  con- 
tract between  the  parties. 

236  *'But  the  act  incorporating  the  bank 
of  the  U.  States  not  having  placed  notes 

discounted  by  it  upon  the  footing  of  bills  of 
exchange,  it  has  been  attempted  to  bring  this 
case  within  the  influence  of  the  doctrines  of 
the  Virginia  law,  as  to  the  assignment  of 
bonds.  But  it  is  obvious  to  me,  it  cannot  be 
so  considered.  An  assignment  Implies  a 
subslstinic  debt,  transferred  from  the  obligee 
to  the  assignee,  for  a  valuable  consideration. 
It  impliesan  engagement  on  the  part  of  the 
assignee,  to  sue  the  obligor,  and  to  use  du^ 
diligence  for  the  recovery  of  the  debt :  and  it 
also  implies  an  engagement  on  the  part  of  the 
assignor,  to  refund  whM  he  has  received,  if 
the  moneycannot  be  recovered.  In  thiscase, 
there  was  no  subsisting  debt  to  assign  :  there 
was  no  assignment  by  Jackson  to  Charles 
Cutts,  nor  value  received  by  Jackson  from 
Charles  Cutts,  or  by  Richard  Cutts  f roin  Jack- 
son ;  nor  did  any  money  or  value  pass  In  the 
transaction  at  all,  until  it  was  advanced  to 
Richard  Cutts  by  the  bank  on  discounting 
the  note.  Still  less  was  there  an  engage- 
ment to  refund  money  received  on  the  sup- 
posed assignment,  for  no  such  liability  w 
contemplated.  In  short,  the  case  has  not 
single  feature  of  the  ordinary  case  of  the  aa- 
aignment  of  a  subsisting  bond  or  note  ;  and 
the  law,  therefore,  which  applies  to  sucli  as- 
signment* cannot  be  brought  to  bear  upon  it. 
"In  Virginia,"  says  chief  justice  Marshall, 
"the  indorser  is  liable  under  the  implied  con- 
tract, by  the  general  understanding  of  the 
country,  which  is  that  he  will  pay  the  note, 
if  by  due  diligence  it  cannot  be  obtained  from 
the  maker.  This  condition  was  not  expressed 
but  it  was  just,  because  it  was  consistent 
with  general  usage,  and  therefore  was  the  real 
understanding  with  which  such  an  indorse- 
ment was  made  and  received.  But  in  banks, 
this  is  probably  not  the  usage,  and  therefore 
the  same  reason  does  not  exist  for  annexing 
such  a  condition  to  the  contract  created  by 
indorsement."     In  this  case,  the  tra 

was  with  a  bank,  and  there  is  nothing 

237  in  it  from  which  *even  the  moat  acute 
could  infer,  that  thepartiea  designed  to 

place  this  paper  on  the  footing  of  an  assigned 


bond,  or  that  it  was  the  real  understanding 
with  which  the  indorsement  was  made  by  the 
le  party,  or  received  by  the  other. 
How,  then,  is  the  contract  to  be  conud- 
-ed?  This,  after  all,  is  the  real  qnestibn 
I  the  case.  The  court  sits  for  the  purpose  of 
enforcing  the'agreements  of  parties  accord- 
'  _  '  their  true  intent  and  meaning,  what- 
ever may  be  the  form  given  to  such  contracts. 
"  continues  the  chief  justice,  "banks 
_  .  understood  to  receive  notes  made  negoti- 
able with  them,  as  subject  to  the  law  which 
governs  inland  bills  of  exchange,  then  it 
would  seem  reasonable,  in  the  case  of  notes 
actually  negotiated  with  them,  to  imply 
from  the  act  of  indorsement  an  nndertaking 
conformable  to  that  usaice.  If  the  case  then 
shewed,  that  such  was  the  usage  of  the  bank, 
and  such  the  understanding  under  which 
ire  discounted,  this  court  is  not  pre- 
pared to  say,  that  the  undertaking  created 
by  theindorscment  would  not  be  so  fashioned 
as  to  give  effect  to  the  real  intention  of  the 
parties."  These  opinions  seem  to  me  to  be 
founded  in  good  sense  and  the  principles  of 
justice.  I.et  us,  then,  endeavour  to  get  at 
the  real  understanding  of  the  parties  in  this 
case,  and  then  "fashion  the  undertaking  so 
1  to  give  effect  to  the  real  intention." 
On  this  subject,  I  think  there  can  be  little 
>om  to  doubt.  The  verdict  of  the  jury  has 
ascertained,  that  the  note  was  indorsed  by 
Jackson  for  the  accommodation  of  Richard 
Cutts,  who  received  the  whole  avails  of  the 
note,  no  part  of  which  came  to  the  hands  of 
Jackson.  This  finding  discloses  to  us  the 
whole  character  of  the  transaction,  unless 
we  wilfully  shut  our  eyes  to  what  every  body 
else  can  see,  and  close  our  understanding  to 
facts  which  every  intelligent  man  in  the 
community  must  know.  I  should  doubt 
whether  it  be  even  necessary  to  find,  spe- 
cially, that  banks  discounting  paper  of 
238  *thia  description,  receive  it  as  subject 
to  the  law  which  governs  inland  bills 
of  exchange,  and  not  subject  to  the  law  which 
governs  the  assignment  of  bonds  and 
notes  under  the  statutes  of  this  com- 
monwealth. That  is  a  matter,  which  I 
had  apprehended  was  as  well  under- 
stood as  any  other  part  of  the  commercial 
transactions  of  the  country,  even  as  the 
principles  which  govern  the  negotiation  of 
bills  of  exchange  themselves  :  and  I  should 
have  found  little  difficulty  in  my  own  mind, 
in  saying  at  once,  that  the  parties  intended 
to  bind  themselves  as  in  the  case  of  inland 
bills ;  and  though  they  cannot  change  the 
law  by  contracting  for  the  remedy,  there  is 
nothing  to  control  their  contracting  for  the 
responsibilities  of  drawers  and  indorsers  of 
bills.  The  features  of  this  transaction  cor- 
respond most  strictly  with  those  of  inland 
bills  negotiated  in  our  banks.  Jackaon  in- 
dorsed the  paper  for  R.  Cutt's  accommoda- 
tion,— to  enable  him,  on  the  credit  of  his 
name,  to  get  a  discount  at  the  bank  of  the  U. 
States.  By  this  indorsement,  he  intended  to 
make  himself  responsible  for  the  debt.  He 
did  make  himself  thereby  responsible.  Rus- 
sell V.  Langstaffe,  Doug.  514;  Violet  v.  Pat- 
ton,  5  Cranch  142 ;  4  Mass.  Rep.  45 ;  2  Wash. 
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164,  The  only  question  remains, — in  irhat 
manner  and  on  what  terms  yras  be  to  be 
responsible  7  We  tiave  already  aeen,  that 
the  responsibility  could  not  be  that  which 
arises  in  the  case  of  aaaignmeat  of  subsist- 
ini;  debts,  as  there  is  no  one  feature  of  such 
assi^inent  here.  We  must,  therefore,  con- 
sider htm  either  in  the  light  of  a  principal 
bound  at  all  events,  whether  R.  Cutts,  the 
drawer,  was  solvent  or  insolvent,  and  whether 
tbe  due  demand  had  been  made  of  him  or 
not ;  or  we  must  look  upon  bim  merely  as  a 
guarantor  of  the  note,  in  like  manner  aa  the 
indorser  of  an  inland  bill  of  exchange.  I  do 
not  think  the  former  could  have  been  "the 
real  anderstaading-  and  intention  of  the  par- 
ties." We  cannot  wink  so  hard  as  not  to  see 
that  such  indorsement  is  neither  made 

239  nor'recelved,  in  any  other  light  than  as 
a  collateral  undertaking  on  the  part  of 

the  tndorsers,  to  be  responsible  in  succession 
(4  Rand.  553.  562.)  for  the  amount  of  the  note, 
in  case  it  could  not  be  obtained  upon  due 
demand  from  the  maker.  In  this  light,  at 
least,  it  clearly  appears  to  my  mind. 

In  this  case,  however,  it  will  be  unneces- 
sary, if  I  am  right  upon  another  point,  to 
take  upon  us  to  decide  upon  the  character 
of  this  contract,  and  its  analogy  to  bills  of 
exchange.  I  am  satisfied  the  judgment 
mnst  be  aBirmed,  and  the  plaintiffs  turned 
around  to  a  new  action  ;  and  if  the  action  be 
renewed,  a  special  finding  may  be  introduced 
as  to  the  usages  of  the  bank,  which  will 
leave  no  doubt  about  tbe  light  in  which  the 
transaction  is  to  be  viewed. 

The  four  special  counts  I  understood  to  be 
abandoned,  and  very  properly,  for  they  are 
either  defective  in  themselves,  or  do  not  fit 
the  facts  found  by  the  verdict.  Had  the 
pleader  been  content  to  set  forth  those  facts 
simply  as  they  occurred,  be  could  not  have 
failed  to  draw  a  good  declaration.  But  in 
attempting  to  mould  the  transaction  into  a 
technical  form,  he  has  unfortunately  alto- 
gether faUed.  If  remains,  then,  only  to 
inquire,  whether  the  action  can  be  sustained 
on  tbe  general  counts.  I  am  sorry  to  say,  I 
tliink  it  cannot.  No  principle  is  better  es- 
tablished, or  upon  a  sounder  foundation, 
than  this — "that  he  who  is  chargeable  upon 
a  collateral  undertaking,  and  not  for  his  own 
debt,  must  t>e  sued  upon  his  special  contract." 
1  Chitt.  Plead.  339.  Indebitatus  assumpsit 
docs  not  lie  against  him,  for  he  is  not  in- 
debted, though  he  has  made  himself  liable. 
He  is  responsible  only  upon  bU  express 
engagement,  and  not  upon  an  implied  con- 
tract. That  express  engagement  must  be 
shewn  to  be  complied  with  on  tbe  part  of  his 
adversary  ;  and  if  he  cannot  be  rendered 
liable  upon  the  special  counts  because  of  a 
defect  in  the  plaintiff's  case,  the  plaintiS 
will  not  be  allowed  to  go  into  evidence 

240  *on  themoney  counts.     Long  v.  Moore, 
3  Esp.    Kep.   155,  in  note;  Chitt.    on 

Bills  206,  in  note.  This  is  in  perfect  consist- 
eney  with  the  established  principles  in  analo- 
gous cases,  which  refuse  to  the  party  leave  to 
proceed  on  the  general  counts,  where  a  spe- 


attention  on   the  case  of  The  Bank  of  the 
Metropolis  against  Jackson's  administratrix. 
Both  judgments  are  to  be  affirmed. 

Judgments  affirmed. 


Jackson's  Adm'x  v.  The  Bank  of  Marietta. 

February.  ISS8.  Richmond. 

(Absent  Bbooki.  J.} 

Sultby  Corporatlfin— PsUun  to  Prove  Incorporatloo— 
BHeel^Caw  at  Bar.— a  bank  brlaes  a  salt  in  Vlr- 
Ktola,  declarine  that  It  Is  a  corporate  company  by 
actofttle  leKlslatnre  of  Ohio:  plea,  the  eeneral 
Issne:  at  the  trial,  defendant  demnrs  to  plaintiff's 
evidence:  the  demarrer  contalnu  no  direct  proof 
of  the  lesal  Incorporation  of  tbe  bank,  nor  can  the 
fact  be  fairly  Inferred  from  the  evidence  stated 
In  tbe  demurrer:  Hild,  this  defect  of  evidence  is 
fatal U 
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rant,  in 
evidence,  of  tbls  necessary  proof 
to  entitle  the  bank  to  recover,  tie  supplied  by 
resort  to  a  demurrer  to  the  declaration,  whictk 
was  overruled,  whereby  the  averment  therein 
contained,  of  the  legal  Incorporation  of  the  bank. 
was  admitted. 
Ple^lnx— AdalMtona— BHect— No  admission  made, 
directly  or  by  Inference.  In  one  pari  of  a  party's 
pleadlns.  can  be  referred  to  in  aid  of  another  plea, 
or  to  supply  evidence  necessary  (o  be  slven  under 
It. 
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whenever  that  fact  waa  pnt  in  Issue  by 
proper  plea:  and  It  was  held  that  tbe  plea  of  nonas- 
sumpalt  put  such  fact  in  Issue.  OiOett  v.  American 
Stove,  etc..  Co..  29  Qratt.  507,  cltlog-  the  principal 
case.  To  the  same  etfecL  see  the  principal  case 
clleJInHartv.  B.  &0.  R.  R.  Co.,  fl  W,  Va,  380:  An- 
derson V.  Kanawha  Coal  Co.,  11  W.  Va.  BS7;  Central 
I.and  Go.  V.  Calhoun,  is  W.  Va.  S76.  In  accord,  see 
Grays  v,  Tarnplke  Co..  K  Rand.  STB:  Rees  v.  Conoco- 
cheaene  Bank.  6  Rand.  BaS:  Taylor  v.  Bank  of  Alex- 
andria, BLelEb^TI.    But  see  Va,  Code  I8ST,  sec.  1280. 

In  Hays  v.  Nortbwestern  Bank.  S  QratL  ISO,  It  la 
saldt  "But  It  is  Insisted  that  tbe  evidence  In  support 
of  the  plaintiff's  action  was  Insufficient  In  this,  that 
there  was  no  proof  that  tbe  plalatlD  was  an  Incor- 
porated Institution  aiithorlzed  to  sue:  and  the  case 
of  Jackton  v.  Tht  Bank  of  Marittta.  9  L^gh  StO.  la  relied 
npon  In  support  of  the  objection.  That  waa  an 
action  of  asaumpaU  by  a  bank  allesed  to  have  been 
incorporated  by  an  act  of  the  leetslalare  of  Ohio: 
the  plea  was  nonasBumpsIt,  and  there  was  a  demur- 
rer to  the  plalutiS'a  evidence  filed  by  the  defendant. 
Tbe  conrt  held  that  proof  of  the  plaintiff's  Incorpo- 
ration waa  necessary  to  maintain  the  action:  and 
none  having  been  (riven,  there  was  Indement  for 
the  defendant.  Bat  this  Is  an  action  by  a  bank 
Incorporated  by  the  legislature  of  Virginia,  and  the 
act  for  lla  incorporation  Is  a  public  act  of  which  the 
courts  will  ludlclally  take  noUce,  Scribbling  v. 
The  Bank  of  the  Valley.  B  Rand.  132.  In  that  case 
the  court  «o.tffcio  took  notice  of  the  act  lnco^po^at- 
l  nir  the  Bank  of  the  Valley:  and  the  Northweaterc 
Bank  was  Incorporated  by  the  aame  act.  It  was  not 
necessary,  therefore,  that  It  should  have  been 
specially  given  In  evidence  to  the  Inry." 

For  further  Information  on  this  subject,  see 
monographic    noti   on    "Corporations   (Private)" 


I  annecessary  to  bestow  any  separate   appended  to  Slaughter  v.  Com. 
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This    was  an   action   of   asBUmpalt    on    a 

promissory    note,    brought    in    the    circuit 

court  of  Harrison,  bj  the    president, 

241  'directors  and  company  of  the  bank  of 
Marietta,    the    holders    of  the    note, 

against  the  administratrix  of  Jackson,  the 
Jndoraer  thereof  to  the  bank.  The  declara- 
tion alleged,  that  "the  pi  si  ntl  (fa  were  a  body 
corporate  and  politic  created  by  an  act  of 
the  legislature  of  the  state  of  Ohio,  passed  " 
prior  to  the  making  of  the  note,  "whereby 
the  bank  was  incorporated  for  a  term  of 
years  not  yet  expired;"  and  then  contained 
several  special  counts  on  the  note,  and  counts 
for  money  lent,  and  for  money  had  and 
received.  The  defendant  demurred  gener- 
ally to  the  whole  declaration,  and  to  each 
and  every  count ;  and  ahe  pleaded,  1.  the 
general  issue,  and  2,  that  the  note  was  in- 
dorsed by  her  inteatate  at  Harrison  in  Vir- 
ginia, and  that  the  plaintiffa  were  not,  and 
never  had  been,  incorporated  by  any  law  of 
Virginia  ;  and  the  plaintiffs  demurred  gen- 
erally to  the  second  plea.  The  court  over- 
ruled the  defendant's  demurrers  to  the 
declaration,  and  sustained  the  plaintiffs' 
demurrer  to  the  second  plea.  The  cause  was 
then  tried  on  the  general  issue.  The  de- 
fendant at  the  trial  filed  a  demurrer  to  the 
evidence,  and  there  was  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court 
on  the  demurrer.  The  court  gave  judgment 
on  the  demurrer  for  the  plaintiffs,  and  the 
defendant  appealed  to  this  court. 

The  demurrer  set  out  the  evidence  adduced 
at  the  trial,  which  consisted  of  the  note  on 
which  the  action  was  brought  {a  note,  namely, 
made  by  M'Calley  to  Jackson,  negotiable 
and  payable  at  the  bank  of  Marietta,  and  the 
same  note  on  which  the  action  of  The  Bank 
of  Marietta  v.  M'Calley  was  brought,  which 
was.  before  this  court  in  1824,  reported  2 
Kand.  465,)  the  indorsement  of  the  note  by 
Jackson  to  the  bank,  and  his  direction  at  the 
foot  thereof  to  credit  the  drawer ;  the  dis- 
counting of  the  note  by  the  bank  for  the  ac- 
commodation of  M'Calley,  the  maker,  and 
his  receipt  of  the  proceeds  ;  the  institution  of 
suit  on  the  note  against  M'Calley,  in  the 
name  of  the  plaintiffs,  in  which   the 

242  "defendant's    intestate    Jackson     was 
their  counsel ;  a  judgment  in  that  suit 

for  the  defendant,  which  was  afterwards 
reversed  by  the  court  of  appeals,  and  judg- 
ment entered  for  the  plaintiffs  ;  the  proceed- 
ings upon  that  judgment,  and  the  failure  of 
the  plaintiffs  to  make  their  money  out  of 
M'Calley  ;  and  a  tetter  from  Jackson  to  the 
president  of  the  bank,  which  was  adduced  to 
shew,  that  he  had  dispensed  with  proof  of 
demand  and  notice  of  dishonour.  There  was 
no  direct  evidence,  that  The  Bank  of  Marietta 
was,  aa  the  declaration  alleged,  a  corporation 
chartered  by  the  legislature  of  Ohio, 

Several  questions  were  presented  by  the 
record,  and  among  them  the  same  point  on 
which  the  two  preceding  cases  of  The  Bank 
of  U.  Slates  v.  Jackson's  adm'x,  and  The 
Bank  of  the  Metropolis  v.  The  Same,  were 
decided;  and  the  cause  was  argued  at  the 
same  term  with  those  cases,  and  the  court 
gave  judgment  in  it,  but  afterwards  set  aside 


ment.  The  cause  was  again  argued  by  Grat- 
tan  for  the  appellant,  and  Stanard  for  the 
appellees.  The  deciaion_of  this  court  turned 
on  a  single  point— namely,  that  the  demur- 
rer to  evidence  contained  no  proof,  that  the 
plaintiffs  were  an  incorporated  company  by 
act  of  the  legislature  of  Ohio,  as  the  decla- 
ration alleged  them  to  be. 

PASKEK,  J.  There  is  a  preliminary 
point  in  this  case,  which  at  the  suggestion 
of  the  court  has  t>een  reargued,  and  upon 
which  the  judgment  in  my  opinion  must  be 
reversed,  and  judgment  entered  for  the  appel- 
lant. 

There  is  no  direct  evidence  in  the  record, 
that  The  Bank  of  Marietta  was  ever  incor- 
porated, and  no  proof  at  all  of  the  fact,  unless 
it  can  be  inferred  by  the  court  from  the 
evidence  stated  in  the  demurrer.  I  am  of 
opinion,  that  there  is  nothing  in  that  evi- 
dence, from  which  the  court  can  rea- 

243  Bonably  infer  that  the  plaintiffs  "were 
an  incorporated  company.  The  evi- 
dence only  tends  to  prove,  that  they  were 
trading  and  doing  business,  as  if  they  were 
incorporated.  Every  fact  reasonably  to  be 
Inferred  from  the  evidence,  is  as  consistent 
with  the  idea  that  the  Bank  of  Marietta  was 
one  of  those  unincorporated  associations,  so 
common  in  our  country,  which  have  usurped 
the  privilege  of  banking,  as  that  this  privi- 
lege had  been  conferred  by  law.  The 
execution  of  the  note  by  M'Calley ;  its 
indorsement ;  its  negotiability  at  the  bank, 
and  its  actual  negotiation,  are  facts  which 
appear  to  me  to  have  no  bearing  upon  the 
question  of  incorporation  or  no  incorporation. 
"They  do  not  admit  the  existence  of  a  corpora- 
tion, although  they  may  admit  the  tradine 
or  contracting  with  persons  claiming  to  hold 
that  artificial  character.  The  same  circum- 
stances concurred  in  almost  all  the  cases 
(hereafter  mentioned)  in  which  it  has  been 
held,  that  a  corporation  suing,  must  at  the 
trial,  where  the  general  issue  is  pleaded, 
prove  that  it  ia  a  corporation.  Nor  can  the 
recovery  of  the  amount  of  the  note  from 
M'Calley  by  a  judgment  of  this  court  (see  2 
Rand.  465,)  influence  the  decision  of  this 
question.  The  points  arising  in  that  case, 
did  not  make  it  necessary  for  the  court  to 
enter  into  the  inquiry  whether  the  plaintiffs 
were  an  incorporated  company  or  not.  The 
court,  from  the  nature  of  the  pleadings,  were 
bound  to  presume  (as  mr.  Stanard  in  that 
case  properly  argued)  that  the  plaintiffs  had 
proved  they  were  a  corporation,  or  they  could 
not  have  maintained  their  action.  And, 
moreover,  if  the  court  had  decided  that  there 
was  such  proof  in  that  case,  this  adjudication 
of  a  fact  wonld  not  bind  the  defendant  in  thia 
action.  To  aay  that  the  jury  could  Infer  the 
fact  here,  from  the  finding  that  the  Bank  of 
Marietta  had,  on  some  occasion,  successfully 
maintained  an  action  in  one  of  our  courts, 
against  another  defendant,  where  the  ques- 
tion  might   not   even   have   been   raised   or 

thought  of,  would  be  to  bind  thedefend- 

244  ant  in  the  case  now  under  "(Muaidera- 
tion,  by  proceedings  to  which  she  was 

neither  party  nor  privy. 

Some   reliance  has  been   placed  upon  the 


the  judgment,  and  directed   another  argu-  defendant's  apecial  plea,  >tbkt  th&  pijiintiA 
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bad  never  been  incorporated  bj  a  law  of  tbia 
■tate,  as  an  indirect  admission  that  tbey 
were  incorporated  bj  a  law  of  Ohio,  as  the 
declaration  averred.  But  this  appears  to  me 
to  be  a  strained  and  unauthorized  inference. 
It  mi^ht  bave  been  said  with  equal  or  greater 
planubililj,  that  the  overruled  demurrer  to 
tbe  declaration,  admitting  the  fact  of  the 
incorporation,  would  have  authorised  tbe 
jury,  without  further  proof,  to  find  it.  But 
it  is  a  rale  well  settled,  that  one  branch  of  a 
pleadinfr  cannot  be  referred  to  in  support  of 
another.  Ko  admission  made,  directlj,  or  by 
inference,  in  a  party's  pleading:,  can  b« 
referred  to,  to  help  or  aid  another  plea,  or  to 
BDpply  evidence  necessary  to  be  ifiveD 
ondier  it. 

It  bas  beeD  said,  that  no  proof  of  tbe  plain- 
tiffs beingf  an  incorporated  company  wai 
called  for,  and  that  the  case  proceeded  upon 
tbe  concession  that  there  was  such  an  incor- 
poration. But  we  have  no  rig:ht  to  say  this, 
if  the  ptea  of  non  assumpsit  imposed  upon 
tbe  plaintiffs  the  burden  of  producing'  such 
proof.  This  was  a  call  upon  them  to  supply 
it,  in  the  only  mode  that  we  can  recogniie  as 
proper  or  necessary.  It  waa,  in  effect,  a  leiral 
requisition  upon  them  to  prove  every  material 
allegatioii  in  their  declaration,  andciverj  fact 
essential  to  the  maintenance  of  their  action. 
We  may  regret,  that  the  practice  of  allowing' 
demnrrers  to  evidence,  sometimes  tends  to 
surprise  a  plaintiff,  by  his  inadvertently 
omitting  evidence  which  conld  easily  be  sup- 
plied ;  bat  this  has  never  been  urged  as  a 
reason  for  not  holding  him  to  the  proof  made 
neeesaary  by  the  nature  of  the  defence. 

Then  tbe  only  remaining  question  is, 
whether  the  plea  of  non  assumpsit  put  in 
issue  the  fact  of  the  plaintiffs  being  a  legal 
corporation.  I  understood  the  counsel  for 
the  appellees  as  hardly  contesting  this 
245.  principle.  It  is,  'asl  think,  clearly 
established  by  the  following  cases, 
which  either  directly  adjudge,  or  proceed 
upon  the  assamption,  that  although  it  is  not 
neceasary  in  the  declaration  to  aver  tbe 
incorporation,  it  li  necessary,  under  the 
general  issue,  to  prove  it.  Grays  v.  Turnpike 
Company,  4  Kand.  578 ;  Rees  v.  Conoco- 
cheagne  Bank,  5  Rand.  326  ;  Taylor's  adm'r 
V.  Bank  of  Alexandria,  5  Leigh  47l ;  Hen- 
riqnes  v.  Dutch  E.  1.  Co.,  2  Ld.  Rajm.  1532, 5 ; 
NorrUv.  Staps,  Hob.  211;  Jackson  v.  Plumt>e, 
8  Johns.  Rep.  295;  Bill  v.  Fourth  Western 
Tnmpike  Co.,  14  Id.  416 ;  Bank  of  Auburn  v. 
Weed,  19  Id.  300  ;  Portsmouth  Livery  Co.  v. 
Wataon,  10  Mass.  Rep,  91 ;  Bank  of  Utica 
T.  Smalley,  2  Coweti  770. 

The  other    judges  concurred.    Judgment 

Cross  V.  Cross's  Adm'r  and  Others. 
February.  1818.  RIcbmoDd. 


ITSB  for  preventlDc  fraadulent  gltu  of  alaves. 
thonsli  a  parol  sift  of  slaves  may  be  elven  in  evi- 
dence to  shew  tbe  character  of  tbe  poeaesslou  beld 
bT  the  donee,  yet  tbe  elft  Itself  is  void- 


matters  pertalnlDB  to 
nonosTSPblc  ■•■)(<  on  "Qlfts"  appended  ti 
Barker.  lOratt-Hi. 


Loan  of  Slav**— Wban  Lcnrtli  of  Pawossten  Will  Qlva 

L«Dd«eTltle.— A  tatberlnlaw  pat  slaves  Into  tbe 
poaaesslon  of  bis  son  la  law  on  loan:  do  leuetb  of 
poasessloD  will  give  tbe  lesdee  title  osalast   tbe 
leuder.  till  sncb  possession  bas  become  adverse  by 
demand  and  refusal  of  tbe  poasesslou. 
SUv«-PiMt**«l<m  by  emu— enect  as  BvldMcs  of  OIH 
fniBi  Psrentt— QtMers.— It  seems,  that  as  between 
parent  and  cbild.  possession  of  a  slave  is  very 
eqaivocal  evidence  of  a  rift  from  tbe  parent  to 
tbe  cbild,  since  tbe  delivery   of   tbe  posseulon 
wonld  equally   accompany  a  loan:  and   the  law 
wonld  rather  infer  a  loan  tbau  sift  from  mere 
transfer  of  possession— Sed  qaere. 
John  Tinsley  deceased,  by  his  last  will  and 
testament    bequeathed  as  follows:    "I 
246      lend  to  my  daughter  Luc?  *Croas  ten 
negroes,  namely,  Sukey,  James,  Jane, 
Bartlett,  Phebe,  China,  Ned,  Joseph,  Beck 
and  Sarah,  and  I  give  her  two  young  cattle  ; 
the  negroes  and  the  increase  I  give  to  the  sur- 
viving children  of  my  said  daughter  Lucy 
Cross  to  be  equally  divided  between  them  at 
her  death,   but   in   case   any  of  her  children 
should  die  in  her  lifetime  leaving  lawful  is- 
eae,  then  It  ia  my  will  and  desire  that  ancb 
issue  shall  have  what  its   father   or  mother 
would   have   been   entitled   to,  provided   he, 
she  or  they  had  survived  his,  her  or  their 
mother."     The  will  was  dated  the  13th  Octo- 
ber 1795,  and  recorded  in  the  county  court  of 
Hanover  in  December  followiug,  so  that  the 
testator  died  in  the  latter  part  of  that  year. 
The   legatee   Lucy   Cross    was   the   wife   of 
Samuel  Cross,  who  bad  been  in  possession  of 
the  slaves  bequeathed  to  her,  for  many  years 
before  the  testator's  death,  though  whether 
on  a  loan  or  on  a  gift  from  the  testator,  was 
the  disputed  question  in  this  cause ;  and  he 
continued  in  possession  of  Iheten  slaves  and 
their  increase   during   his   life.     He  died  in- 
testate in  1805.     Immediately  after  his  death, 
his  widow  took  possession  of  the  whole  of 
the   slaves,   and  continued  to  exercise  entire 
and     undisturbed     ownership     over     them 
and    their    previous     and    subsequent    in- 
crease   (which  was  very  numerous)  during 


am  troB  Pweot.— In  Scott  v.  Jones,  7B  Va.  286.  the 
court,  after  quoilQB  from  Jttdos  TncKSB's  opinion 
In  Uabon  V.  Jobnston.  T  Leleb  819.  said:  "And  In 
Crott  V.   Oo«>'(  jtifrn'r.  %  Ltieh  US,  (be  same  ludse 


tatber 


Df  a  elft.  as  temporary 
ire  very  usual  from 
:d  dansbter.  and  from 


gift,  tbere  la  DOtblns  from  wblcb  a 
fairly  be  inferred  tliaii  a  loan.  In  sucb  a  case,  it  is 
the  dnty  of  tSe  court  to  Infer  the  leaser  rather  than 
tbe  greater— tbe  loan  rather  tbao  tbe  sift.  For 
If  tbe  testimony  is  satlsBed  by  tbe  Inference 
of  a  loan,  upon  wbat  principle  can  we  further  In- 
fer tbe  tact  of  a  gift  which  la  not  required  by  tbe 
evidence  in  tbe  case.'  Although  these  observatiooB 
of  Judos  Tcicksb  were  not  necessary  to  tbe  deci- 
sion of  the  case,  tbey  were  coocnrred  In  by  JCDOsa 
BBOOKJE  and  BBOCKEHBBonGH,  atid  tbey  have  been 
ever  since  recosnlzed  as  furnisblnic  a  mostsafe  and 
satisfactory  rule  for  the  rnldauce  of  the  court 


this  cl 
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her  life  ;  and   ahe  lived  till   a.fter   the 
mencement  of  this  suit.    Oliver  Cross,  the 
eldest  sou  of  Samuel  Cross,  took  administra- 
tiOQ  of  his  estate  ;  and  in  the  inventory  and 
appraisement  thereof  returned  by  him  to  '' 
county  court,  these  slaves  were  not  m 
tioQCd  J  and  so  far  from   ever  exercising- 
claiming'  any  ownership  over  them  as  part  of 
his  father's  estate,   he   acted  for  some  time 
as  the  agent  of  his  mother  in   the   manage- 
ment   of   them,   and   thereby   admitted   the 
right  she  claimed  in  them. 

The  legatee  Lucy  Cross  had  four  children; 
Oliver  Cross,  vrho  died  before  his  mother, 
leaving  five  children;  Catharine,  who  mar- 
ried Daniel  Lyle,  and  died  hefore  her  mother, 
leaving  her  husband  her  surviving, 
247  *but  not  leaving  any  iasue;  Thomas 
Cross,  and  Eliiabeth,  the  wife  of  Ben' 
jam  in  Haisel  grove,  both  of  whom  are  yel 
living.  The  mother,  acting  as  tenant 
for  life  of  the  whole  of  the  slaves,  and 
of  the  increase  thereof,  bequeathed 
by  the  testator  John  Tinsley's  will,  gave 
the  poBsesaioa  of  some  of  them  to  her 
Bon  Oliver  in  his  life  time,  of  others 
her  son  Thomai,  of  others  to  her  son 
law  Haielgrove,  and  of  two  to  her  other 
•on  in  law  Lyle  ;  and  Hazelgrave  had  sold 
two  of  those  put  in  his  possession,  and  Lyle 
was  about  to  sell  one  of  the  two  be  had  re- 
ceived. 

In  January  1835,  Thomas  Cross  and  the 
five  children  of  Oliver  Cross  exhibited  a  bill, 
in  the  circuit  superiour  court  of  Hanover, 
against  their  grandmother  Lucy  Cross, 
Hazelgrove  and  Lyle;  wherein,  after  setting 
forth  the  will  of  the  testator  John  Tinsley, 
and  all  the  facts  above  stated,  they  repre- 
sented, that  by  the  bequest  of  the  slaves  to 
the  testator's  daughter  Lucy  Cross  and  to 
her  children  after  berdeath,  Lucy  Cross  was, 
after  the  death  of  her  husband  Samuel  Cross, 
entitled  to  a  life  estate  in  the  whole  of  the 
slaves  and  their  increase,  with  remainder  to 
auch  of  her  children  as  should  survive  her, 
and  the  issue  of  aiich  as  should  die  before  her 
leaving  issue,  excluding  entirely  such  as 
should  die  before  her  without  leaving  issue. 
And  then  they  stated,  that  Hazelgrove  and 
his  wife  Elizabeth  had  as  yet  no  issue,  and 
it  was  now  wholly  improbable  that  she  would 
leave  or  have  any,  yet  Hazelgrove  had  al- 
ready sold  two  of  the  slaves  which  he  had 
received  ;  that  though  Catharine,  the  wife  of 
Lyle,  had  died  before  her  mother  without 
leaving  issue,  so  that  no  share  of  the  re- 
mainder of  the  slaves  expectant  on  her 
mother's  life  estate  ever  vested  in  her,  yet 
her  surviving  husband  Lyle  was  about  to 
sell  one  of  the  two  slaves  which  he  had 
received ;  and  that  Hazelgrove  and  Lyle 
supposed  they  had,  and  acted  as  if  they  had, 
the  absolute  property  in  the  slaves  that  had 
been  put  into  their  possession,  and 
248  would  probably  so  dispose  of  them,  'as 
that  they  would  not  be  forthcoming  at 
the  death  of  the  tenant  for  life,  to  be  divided 
among  the  persons  who  would  then  be  enti- 
tled to  the  remainder,  according  to  the  effect 
of  the  bequest  and  executory  limitation  in 
the  will   of   the  testator  John   Tinsley 


defendants  Hazelgrove  and  Lyle  should  be 
injoined  from  selling  or  otherwise  disposing 
of  any  of  the  slaves  then  held  by  them 
respectively,  and  should  be  compelled  to  give 
security  to  have  the  slaves  now  in  their  pos- 
session, forthcoming  at  the  death  of  the 
defendant  Lucy  Cross,  for  division  among 
the  parties  who  should  be  then  entitled 
thereto  in  remainder,  and  to  account  for  the 
value  of  those  they  had  sold  ;  and  general 
relief. 

The  injunction  was  awarded. 

The  defendants  Lucy  Cross,  Hazelgrove 
and  Lyle,  put  in  a  joint  answer,  in  which 
they  denied  the  title  set  up  by  tbe  plaintiffs 
under  the  will  of  the  testator  John  Tinsley : 
for  they  alleged,  that,  shortly  after  the  mar- 
riage of  that  testator's  daughter,  the  defend- 
ant Lucy,  with  her  late  husband  Samnel 
Cross,  which  marriage  took  place  in  1784, 
the  testator  gave  and  delivered,  in  absolute 
property,  to  Samuel  Cross,  eight  of  the  ten 
slaves  which  he  afterwards  by  his  will  be- 
queathed to  his  daughter  Lucy,  and  tbe 
other  two  of  the  ten  were  the  increase  of  the 
eight  so  given  ;  that  under  that  gift  Samuel 
Cross  took  and  held  all  the  staves  and  their 
increase,  claiming  them  as  his  own  absolute 
property  by  title  paramount  to  tbe  bequest 
in  the  will  of  the  donor ;  and  having  so  held 
the  undisputed  possession  of  the  slaves  for 
more  than  ten  years  before  the  death  of  the 
testator  John  "TlnBley.  the  statute  of  limita- 
tions perfected  his  title  to  tbe  property :  that 
thus,  all  the  slaves  belonged  to  the  estate  of 
Samuel  Cross,  and  were  subject  to  distribu- 
tion among  his  widow  and  children,  though 
they  were  kept  together  for  the  general  ben- 
efit of  the  family:  that  the  widow  did 
249  not  choose  to  claim  *her  thirds,  and 
have  the  residue  divided,  but  permitted 
each  child  to  take  and  use  a  portion  of  the 
slaves,  expecting  that  at  her  death  they 
would  be  equally  divided  among  all  her  chil- 
dren, including  her  daughter  Catharine 
Lyle ;  ten  or  more  of  them  were  put  into 
possession  of  her  son  Oliver  Cross,  of  whJcb 
all  but  three  had  been  returned  after  his 
death  ;  seven  were  put  into  possession  of  her 
son  Thomas  Cross ;  thirteen  were  put  into 
the  possession  of  Hazelgrove,  who  married 
her  daughter  Elizabeth,  and  other  slaves 
werepntin  HaKelgrove'spOBsessiou, as  agent 
of  his  mother  in  law  ;  and  two  slaves  had 
been  put  into  the  possession  of  the  defendant 
Lyle,  the  husband  of  the  deceased  daughter 
Catharine.  The  defendant  Hazelgrove  ad- 
mitted, that  he  had  sold  two  of  the  slaves  be 
had  received.  The  defendant  Lyle  detiied, 
that  he  had  sold,  or  intended  to  sell,  either 
of  the  slaves  he  had  received  upon  his  mar- 
riage with  his  deceased  wife.  And  the  de- 
fendants all  insisted,  that  tbe  slaves  in 
question  belonged  to  the  estate  of  Samuel 
Cross,  and  were  subject  to  distribution 
ag  all  bis  children,  without  regard  to 
the  executory  limitation  contained  in  the 
wilt  of  the  testator  John  Tinsley. 

Thedefendant  Lucy  Cross  died  pending  the 
suit,  and  it  was  revived  against  ber  adminit- 
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tained.    Therefore,  the  bill  prayed,  that  the  question  of  fact.    There 
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the  parent  stock  of  the  slavea  in  question  had 
been  in  pouession  of  Samuel  Cross,  for  some 
nine  or  ten  years  before  the  death  of  hia 
^ther  in  law,  the  testator  John  Tinsley,  hav- 
ioff  been  put  into  his  possession  by  Tiosley  : 
but  the  question  was.  whether  their  had  been 
delivered  by  Tinsley  to  Croas,  as  a  gift  to  him 
and  his  wife?  or  only  npon  a  loan,  ao  that 
the  leader  miifht  have  resnmed  the  possession 
at  pleasure? 
There   were    several  depositions   for    the 

plaintiffs,  soin;  to  prove,  that  the 
250     slaves  delivered  by  Tinsley  to  •Cross, 

were  delivered  to  him  only  on  loan, 
and  that  Mrs.  Cross  and  her  eldest  son  Oliver 
Cross  had  often  so  declared.  And  in  corrob- 
oration of  that  evidence,  the  plaintiffs  re- 
lied on  the  circumstance,  that  the  slaves  had 
not  been  inventoried  as  a  part  of  Samuel 
Cross's  estate,  as  they  would  have  been  if  it 
had  not  been  known,  that  the  title  to  them 
was  derived  from  Tinsley's  will,  not  from  a 
gift  made  by  him  in  his  lifetime.  On  the 
other  hand,  there  were  the  depositions  of 
two  witnesses,  to  prove  an  absolute  ffift  by 
Tinsley  to  Cross,  shortly  after  the  marriag'e 
of  the  latter ;  but  it  appeared,  that  one  of 
these  witnesses  must  have  been  about  ten 
aod  the  other  abont  three  years  old  at  the 
time  of  the  marriagre  of  Cross  in  1784,  shortly 
after  which  the  gift  was  alleged  to  have  been 
made.  To  account  for  the  omission  to  inven- 
tory the  ^aves  as  a  part  of  the  estate  of 
Samuel  Cross,  the  defendants  shewed  the 
advice  of  counsel,  who  (apparently)  judgin;; 
of  the  title  to  the  slaves  from  Tinsley's  will 
ilone,  advised  that  these  slaves  were  not  to 
be  considered  as  part  of  Cross's  estate,  and 
therefore  were  not  to  be  inserted  in  the  in- 
ventory ;  though  this  advice  waa  plainly 
erroneona,  since  even  if  the  title  was  derived 
from  Tinsley's  will,  the  life  estate  thereby 
given  to  Cross's  wife  belonged  to  her  hus- 
band, and  should  have  tieen  inventoried  as 
part  of  his  estate. 

The  circuit  superiour  court  was  of  opinion 
upon  the  evidence,  that  the  parent  stock  of 


grift,  more  than  five  years  t>efore  Tinsley's 
death,  whereby  Cross  acquired  a  perfect  title 
to  them  ;  and  therefore,  by  its  decree,  the 
■Uves  were  divided  into  four  parts,  and  one 
part  allotted  to  the  children  of  Oliver  Cross, 
one  to  Tbotnas  Cross,  one  to  Hazelgrove  in 
right  of  his  wife  Elizabeth,  and  one  to 
Lyle  in  right  of  his  deceased  wife  Catharine. 

The  plaintiffs,  children  of  Oliver  Cross, 
applied  by  petition  to  this  court  for  an  appeal 
from  the  decree ;  which  was  allowed. 
2S1        'Lyons,  for  the  appellants. 
Scott,  for  the  appellees. 

CABBLI.,  J.  I  amofopinion.  that  the  evi- 
dence in  the  canse  establishes  a  loan  from 
Tinsley  to  Cross,  and  not  a  gift ;  and  that, 
therefore,  the  slaves  in  controversy  are  to  be 
disposed  of  according  to  the  will  of  Tinsley. 
The  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceeding^. 

TUCKSR,  P.     I  am  of  opinion,  that  the 
decree  in  this  case  should  be  reversed.    The 
answer  states  the  marriage  of  Lucy  Cross  in 
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1784  ;  and  that  shortly  after  the  marriage, 
her  father  Tinsley  gave  the  slaves  In  ques- 
o  her  husband,  who  held  them  for  more 
ten  years  before  Tinsley's  death  in  1795. 
Hence  the  gift,  if  made  at  all.  was  made  in 
1784  or  1765.  and  was  therefore  void,  the 
statute  of  1758  being  at  that  time  in  force. 
not  modified  by  the  proviso  now  in  the  stat- 
ute book,  which  was  first  introduced  on  the 
31st  December  1787.  See  1  Rev.  Code,  ch. 
Ill,  g  51 ;  Turner  v.  Turner's  ei'i.  1  Wash. 
139 ;  Jordan  v.  Murray,  3  Call  35 ;  Taylor 
Wallace,  4  Call  92 ;  Spiers  v.  Wil- 
lison,  4  Cranch  398.  This  is  decisive  of  the 
question  of  title ;  and  it  is  gratifying  to 
place  the  case  upon  this  ground,  instead  of 
resting  the  proof  of  a  f^ft  alleged  to  have 
been  made  fifty-four  years  ago,  upon  the 
testimony   of  two   witnesses,   one  of   whom 

IS  only  three  years  old  at  the  time  the  gift 

alleged  to  have  been  made,  and  the  other 

ly  ten,  and  whose  memory  seems  to  have 
been  singularly  unretentive,  except  as  to  the 
particular  fact  of  this  gift. 

With  respect  to  the  length  of  possession,  it 
could  not  give  title   against   Tinsley  in  his 
lifetime.     The   possession  waa  not   adverse, 
for  it  was  with  Tinsley's  assent;  and  under 
the  circumstances,  the  transaction  not  being 
a   gift,   must   be   taken   to   be  a  loan, 
which,  after  five  "years,  would  bar  the 
lender  as  against  creditors  or  purchas- 
but  could  never  ripen  into  a  good  title 
against  himself  in  favour  of  the  loanee.    To 
consider  Samuel  Cross  to  have  twen  in   ad- 
possession,  we  must  convert  him  into 
a  wrongdoer,  of  which  there  is  no  evidence, 
as  he  confessedly  came  into  possession  by 
right,     and    without    demand     and     refusal 
could   not   have   become  a   tortfeasor ;  Wil- 
liams V.  Snidow,  4  Leigh  14. 

With  these  views,  it  is  unnecessary  to  ex- 
amine the  case  farther.  I  shall  only  observe, 
that  I  think,  under  all  the  circumstances, 
the  just  inference  is.  that  mrs.  Cross  held 
under  her  father's  will,  and  did  not  claim 
under  her  husband.  I  am  moreover  inclined 
to  think,  that  as  t>etween  father  and  child, 
possession  of  a  slave  is  very  equivocal  evi- 
dence of  a  gift ;  as  temporary  loans,  partic- 
ularly of  young  females,  are  very  usual 
from  a  father  to  a  young  married  daughter ; 
and  from  mere  possession  unaccompanied 
by  evidence  of  gift,  there  is  nothing  from 
which  a  gift  can  tie  more  fairly  inferred  than 
a  loan.  In  such  case,  it  is  the  duty  of  the 
court  to  infer  the  less  rather  than  the 
greater, — the  loan  rather  than  the  gift ;  for 
if  the  testimony  is  satisfied  by  the  inference 
of  a  loan,  upon  what  principle  can  we 
further  infer  the  fact  of  a  gift  which  is  not 
required  by  the  evidence  in  the  case  ? 

I  am  of  opinion,  that  the  decree  be  reversed, 
and  the  canse  remanded  for  further  proceed- 
ings. 

BROOKE  and  BROCKENBROUGH,  J., 
concurred  in  the  opinion  of  the  president. 

PARKER.  J.,  merely  expressed  his  opin- 
ion, that  the  decree  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Decree  reversed. 
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r.  18S8.  Blchmoaa. 
.  "Dy  lac  wltboDt  Heln.'  ••—Tea  ta- 
lor.  by  hla  will,  lends  slavea  and  tbelr  Increase  to 
his  Ki'S-dson  T.  D,  aod  bis  belrs  of  bla  body,  and 
If  be  aball  die  wltbont  a  lawful  beir,  then  be 
bequeatba  tbem  to  the  cblldren  of  bis  daugbter 
E.  L— HBLD.  this  Is  an  eiecntory  llmitallon  after 
an  iDdetlnlte  failure  of  Issue  of  (be  rrandBon. 
and  therefore  void:  and  the  slaves  vest  In  tbe 
grandson.  In  abaolnte  properly. 
Thomas  Cooke,  late  of  King  &  Queen,  died 
In  the  year  1806,  and  by  hia  last  will  and 
testament, '  bequeathed  as  follows :  "After 
my  wife's  decease,  1  lend  to  my  daughter 
Mary  Deane  one  negro  Hannah,  Vennah, 
Amey  (in  possession)  and  one  tK>y  Nelson, 
one  bed  and  furniture,  one  cow  and  calf  with 
their  increase,  with  all  the  increase  of  the 
said  negroes,  during  her  life  ;  and  after  her 
death,  lend  the  said  negroes  and  bed 
grandson  Thomas  Deane  and  his  heirs  of 
his  body ;  if  he  should  die  without  a  lawful 
heir,  I  give  and  bequeath  the  said  negroes 
with  all  their  increase  and  the  said  bed  f- 
tbe  children  of  tny  daughter  Elizabeth  Lee. 
The  testator's  widow  and  hia  daughter  Mary 
Deane  being  both  dead,  the  slaves  and  the 
increase  thereof,  in  the  above  bequest  men- 
tioned, came  to  the  hands  of  his  grandson 
Thotoas  Deane,  who  sold  some  of  them  to  G. 
Carlton,  and  others  to  J.  Walton,  and  still 
held  the  residue. 

Hansford  &  wife   and    Shelbourn    &   wife 
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-■'DylDS  wltbeut  HbI™."- 
V.  WInfree.  8  Qratt.  US,  a  testator,  who  dl 
la  18011,  devised  bis  eetate.  botb  real  and  personal. 
bis  Ibree  danebters  and  "their  belrs  lawfully  be- 
gotten of  tbeir  bodies."  "And  In  case  eltber  oi 
dancblers  should  die  without  heir  or  belrs  as  a 
mentioned,  tbe  surviving  onetoenjoy  tbeIr  eqaal 
part."  Allbn. J.. dellverlne tbe oplulouof  tbe coort, 
said:  "The  question  presented  by  tbe  special  rer- 
fllct  as  to  tbe  proper  conslrnctlon  of  tbe  will  of 
Benjamin  Hall  deceased,  has  been  frequently  under 
consideration  la  this  court.  The  case  of  Bells  v. 
Gillespie,  S  Rand.  £7t,  presented  precisely  tbe  same 
qnestioo,  and  tbe  principle  tbere  settled  rules  this 
case.  Tbat  case  conformed  to  tbe  earlier  decisions 
of  this  conrt,  giving  a  conslrnctlon  to  tbe  laws 
docltinc  entails;  and  It  baa  been  recognized  and 
followed  Intbesuttsequeutcasesof  BroaddusA  Wife 
V.  Turner,  b  Baud.  SDS:  OrKDCb  v.  Thomson.  1  Leigh 
SSI:  Callava  v.  Pope,  3  Lelgb  108;  and  Slant  v. 
Hatuforil.i  Liiah  3&S.  The  principle  Ibna  firmly  ea- 
tabllsbedby  a  series  of  adludlcatlous  baa  become  a 
rule  of  property  lu  the  construction  of  wills  made 
prior  to  181 B.  and  ought  not  now  to  be  questioned. 
tbe  more  especially  as  bnt  few  caaea  are  likely  to 
occur  hereafter  la  whlcb  the  qnestlon  can  arise. 


created  aa  estate  tall  In  I 
words:  and  the  bequestov 
daughter  without  heirs,  w 


property."    Bnt  s 
Code  1687,  sec.  3I» 
The  principal  CI 
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e  first  taker  by  express 
r  after  tbe  death  of  the 
s  an  execntory  limlta- 
:  of  Issue,  and  therefore 
<k  tbe  slaves  In  absolute 


In  Moore  v.  Brooks. 


(the  female  plaintifFs  being  children  of  the 
testator's  daughter  mrs.  Lee)  exhibited  a 
bill  in  chancery,  in  the  circuit  superiour  court 
of  King  &.  Queen,  against  Deane,  Carlton 
and  Walton,  and  three  other  children  of  mrs. 
Lee,  insisting,  that  under  the  executory 
limitation  in  the  above  recited  bequest  in 
the  testator's  will  contained,  the  children  of 

mrs.  Lee  would  be  entitled  to  the  slaves 
2S4       and  their  increase,  *the  subject  of  that 

bequest,  in  the  event  of  Deane's  dying 
without  leaving  issue:  representing,  that 
Deane  was  now  childless,  and  his  age  and 
infirm  health  rendered  it  wholly  improbable 
that  he  should  have  issue  ;  that  he  neverthe- 
less claimed  the  absolute  property  of  the 
slaves  in  question,  and  had  actually  sold 
some  of  them  to  Carlton,  and  others  to  Wal- 
ton, who  also  claimed  the  absolute  property 
in  those  they  had  bought ;  and  that  there 
was  danger  that  all  the  slaves  might,  during 
Deane's  lifetime,  t>e  placed  beyond  reach, 
so  as  to  defeat  the  rights  of  the  executory 
legatees,  in  case  Deane  should  die  without 
issue;  and  therefore  praying,  that  the  de- 
fendants Deane,  Carlton  and  Walton  should 
be  injoined  from  selling  or  otherwise  dis- 
posing of  the  slaves,  by  them  respectively 
held,  so  as  to  put  tbem  out  of  reach  of  tbe 
executory  legatees  ;  and  should  be  compelled 
to  give  security  to  have  the  slaves  forthcom- 
ing for  tbe  executory  legatees,  at  Deane's 
death,   in   the  event  of   his   dying  without 

The  injunction  was  awarded. 

The  defendants  Deane,  Carlton  and  Wal- 
ton, pat  in  their  answers  ;  wherein  (besides  a 
variety  of  matters  which  it  is  unnecessary 
to  mention)  they  insisted,  that  the  effect  of 
the  testator  Cooke's  will,  was  to  give  the 
defendant  Deane  the  absolute  property  of 
the  slaves  and  their  increase ;  in  other 
words,  that  the  executory  limitation  under 
which  mrs.  Lee's  children  clainjed,  was  void 
in  its  creation.  The  circuit  snpeiiour  court 
declared,  that  the  executory  bequest  to  the 
children  of  mrs.  Lee,  in  the  testator  Cooke's 
will  contained,  ■  was  well  and  effectually 
limited,  and  would  take  effect  in  the  event  of 
the  defendant  Deane  dying  without  leaving 
issue  :  and  therefore,  the  court  perpetuated 
the  injunction  &c.  From  which  decree,  this 
court,  upon  the  application  of  the  defendants 
Deane,  Carlton  and  Walton,  allowed  them 
an  appeal. 

•The  cause  was  argued  here,  by  E.  T. 
Daniel  and  G.  N.  Johnson  for  the 
appellants;  there  was  no  counsel  for  the 
appellees.  The  appellant's  counsel  main- 
tained, that  the  executory  bequest  in  the 
will  of  the  testator  Cooke,  to  the  children 
Lee,  in  the  event  of  the  grandson 
Deanedying  without  lawful  heir,  was  limited 
on  too  remote  a  contingency,  namelyt  an  in- 
definite failure  of  issue  of  the  grandson,  and 
was  therefore  void  in  its  creation.  They  said, 
this  case  was  distinguishable  from  that  of 
Timberlake  v.  Graves,  6  Munf.  174,  and  from 
all  the  cases  which  followed  the  principle  of 
that  decision  ;  Gresham  v.  Gresham,  Id.  167  ; 
Jamesv.M'Williams,Id.  301;  Cordle'aadm'r 

Cordle's  ex'or.   Id.   4SS.   and  Didlake  - 


I.   V.   Cordle's  ex'or.   Id.   4SS,   and  Didlake  i 
Hooper,  Gilm.  194.     ApdQf  ^^'Jg^i^ake  i 
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Grav«a  cottid  be  supposed  to  be  ia  point  to 
tbe  present  case,  they  controverted  the  princi- 
ple on  wbich  that  case  was  decided  ;  insist- 
ing, that  it  was  sustained  by  no  authority, 
and  was  contrary  to  a  series  of  adjudications; 
to  prove  which,  they  cited  and  examined  the 
leading-  english  cases  touchinfr  executory 
bequests  of  this  kind  ;  and  that  it  had  been 
overruled  by  this  court,  in  the  subsequent 
case  of  Griffith  v.  Thomson,  1  Leigh  321. 

PARKER,  J-  I  am  clearly  of  opinion,  that 
the  limitation  over  to  the  children  of  Eliza- 
beth Lee,  contained  in. the  will  of  Cooke,  is 
too  remote,  being  after  a  quasi  estate  tall  to 
Thomas  Deane ;  and  as  this  point  puts  an 
end  to  the  case,  it  is  UDDecesBarr  to  notice 
any  other. 

After  the  death  of  Mary  Deane,  the  testator 
lends  certain  slaves  and  their  increase  to  his 
grandson  Thomas  Deane  "  and  his  heirs  of 
bis  body  ;  and  if  he  should  die  without  a  law- 
ful heir,"  he  bequeathe  the  slaves  and  their 
increase  to  the  children  of  bis  daug-hter  mrs. 
Lee.  There  is  nothing  here,  to  confine  the 
failnre  of  the  heirs  of  tbe  grandson  to  his 
death.  In  legal  contemplation,  the  words  of 
the  bequest  import  a  dying-  without  heirs  of 
bis  body  whenever  tbey  fail,  althou^ 
256  that  event  may  *not  take  place  for 
centuries.  The  children  of  mrs,  Lee 
and  their  representatives,  if  entitled  at  all, 
would,  under  the  settled  technical  construc- 
tion of  these  words,  be  entitled  whenevertbe 
heirs  of  the  grandson  should  l>ecome  extinct, 
whether  at  his  death  or  at  some  remoter  pe- 
riod. Tbis  would  be  a  bequest  tending  to  a 
perpetuity,  and  for  that  reason,  the  law  will 
not  permit  it  to  take  effect.  An  effectual 
limitation  of  personal  property  must  be  con- 
fined to  the  period  of  a  life  or  lives  in  being 
and  twenty-one  years  and  some  months  after  ; 
and  where  the  words  import  an  estate  tail, 
there  must  be  other  words  in  the  will,  con- 
fining the  general  words  to  the  dying  without 
heirs  or  issue  at  the  death  of  the  first  taker, 
to  enable  the  court  to  support  the  limitation. 
Here,  there  are  no  such  words.  The  expres- 
sion indeed  is,  "  I  lend  to  Thomas  Deane  "  &c. 
bnt  it  is  a  loan  to  him  and  the  heirs  of  his 
I>ody  ;  and  there  is  no  sound  distinction  be- 
tween such  a  loan  and  words  importing  a  gift. 
Williamson  v.  Ledbetter,  2  Munf.  521. 

The  words  of  this  bequest,  applied  to  lands, 
■would  create  an  express  estate  tail ;  and 
herein  it  is  disting-uishable  from  some  cases  in 
this  court,  where  there  was  an  implied  estate 
tail  in  the  first  taker ;  as  in  those  of  Gresham 
V.  Gresham  and  James  v.  M'Williams.  ] 
also  distinguishable  from  them  in  the  circ 
stance,  that  the  limitation  is  to.  a  class  of 
persons  by  description,  not  by  name ;  which 
excludes  the  idea  there  relied  on,  of  a  personal 
benefit  being  intended  to  themselves, 
differs  also  ^m  the  case  of  Timberlake 
Graves,  not  only  in  these  particulars,  but 
the  absence  of  the  words  "  then  and  in  that 
case,"  and  "equally  to  be  divided,"  upon 
which  the  court  seemed  to  lay  some  stress, 
to  aid  of  the  construction  supporting  the  limi- 
tation. The  authority  of  this  class  of  cases 
in  support  of  a  limitation,  on  the  ground  that 
a  personal  benefit  was  intended  to  the  per- 
sons named,  and  that  no  words  of  inheritance 


were  annexed,  is  certainly  questioned, 
if  not  disregarded,  in  the  'subsequent 
cases  of  Griffith  V.  Thomson,  I  Leigh 
331,  and  Callava  v.  Pope,  3  Leigh  103.  And 
Is  difficult  to  conceive  how  those  cases 
came  to  be  so  ruled  by  this  court,  after 
the  case  of  Wilkins  v.  Taylor,  5  Call 
150,  (which  they  expressly  contradict)  and 
in  opposition  also  to  all  the  englieh  cases ; 
Beauclerk  v.  Dormer,  2  Atk.  308,  and  Green 
Bodd  there  cited  ;  Bigge  v.  Beastey,  1  Bro, 
C.  C.  187  ;  Glover  v.  Strothoff,  2  Bro.  C.  C. 
33  ;  Robinson  v.  Fitiherbert,  Id.  127  ;  Earl  of 
Stafford  V,  Buckley,  2  Vea.  sen.  171  ;  Everest 
V.  Gell,  1  Ves.  jun.  286  ;  Chandlesa  v.  Price.  3 
Ves.  99;  Rawlins  v,  Goldtrap,  S  Ves,  440. 
Wherever  the  english  judges  have  supported 
the  limitation  after  afailure  of  heirs  or  issue, 
they  have  done  so  upon  the  force  of  some 
particular  words,  indicating  an  intention, 
that  the  interest  of  the  remainderman  should 
vest  at  or  very  soon  after  the  death  of  the 
taker,  or  not  at  all ;  and  to  effect  this, 
they  have  pressed  into  the  service  the  words 
leave  or  leaving  issue  ;  as  in  Forth  v.  Chap- 
,  1  P.  Wms.  663 ;  Atkynson  v.  Hutchinson 
3  P.  Wms.  258  ;  Crooke  v.  De  Vandes,  9  Ves. 
157 ;  Goodtitle  v.  Pegden,  2  T.  R.  720 ;  Green 
V.  Ward,  1  Kuss.  262 ;  so  in  Dunn  v.  Bray.  1 
Call  338,— or  the  words  then  after  his  or  her 
decease ;  as  in  Pinbnrv  v.  Elkin,  1  P.  Wms. 
563;  Doe  v.  Lyde,l  T.  R.593,  and  Wilkinson 
South.  7  T.  R.  555.— or  survivor,  or  sur- 
vors,  or  surviving  children  ;  as  in  Nichols 
Skinner,  Chan.  Prec.  528  ;  Masiey  v.  Hud- 
n,2  Meriv.  129,  and  Ranelagh  v.  Ranelagh, 
2  Myln.  4  Keen.  441,  8  Condena.  Eng.  Ch. 
Rep.  74;  so  in  Cardie's  adm'r  v.  Cordle's 
ex'or,  6  Munf.  45S, — or  some  other  equivalent 
expressions.  But  as  far  as  my  researches 
have  extended,  they  have  never  relied  on  the 
distinction  first  taken  by  this  court  in  Tim- 
berlake V.  Graves,  but  have  often  disregarded 
it.  Yet  that  case  having  been  followed  by 
several  others,  and  the  statute  of  1819, 1  Rev. 
Code,  ch.  99,  §26,  p.  369,  having  from  that 
period  given  effect  to  such  contia^fent  limi- 
tations, I  am  not  disposed,  in  a  case 
not  absolutely  'requiring  it.  to  say  that 
those  cases  ought  to  be  overruled,  espe- 
cially as  some  of  my  brethren  seem  to  think 
that  the  distinctions  I  have  pointed  out 
between  them  and  the  case  at  bar,  are  suffi- 
ciently broad  to  leave  it  without  their  influ- 
ence. 

It  is  enough  to  say,  that  I  see  in  this  case 
no  words  to  control  the  technical  interpreta- 
tion of  the  bequest  to  Thomas  Deane  and  the 
heirs  of  the  body,  made  before  the  year  1S19. 
The  decree  must,  therefore,  be  reversed,  and 
the  bill  dismissed. 

BROCKENBROUGH.  J.  The  only  differ- 
ence that  I  can  perceive  between  the  bequest 
here  and  that  in  Timberlake  v.  Graves,  is, 
that  in  that  case  the  persons  to  whom  the 
slaves  were  limited  over  were  certain  and 
named,  that  is,  the  "two  nieces  Margaret 
Allen  and  Patsy  Allen  :"  in  this,  the  persons 
are  not  named,  and  they  are  not  certain  ;  for 
who  might  be  the  children  of  mrs.  Lee,  either 
at  the  death  of  Thomas  Deane,  or  at  the 
remote  period  of  the  failure  of  hU  issue,  no 
one  can  tell.     The  grounds  of  the  decision  in 
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that  caae  were,  first,  that  the  devise  over  was 
to  them  merely,  and  not  to  them  and  their 
heirs;  secondly,  that  it  purported  a  limita- 
tion to  themselves,  and  was  intended  as  a 
personal  benefit  to  them.  The  first  reason 
would  apply  to  this  case,  because  the  limita- 
tion over  is  to  the  children  of  mrs.  Lee,  and 
not  to  them  and  their  heirs  :  but  the  second 
is  not  applicable,  because,  as  the  testator  did 
not  know  who  the  children  of  mrs.  Lee  would 
be,  he  could  not  be  supposed  to  intend  them 
as  peculiar  objects  of  his  affection  and 
bounty  ;  not  more  so  than  any  other  of  his 
unnamed  and  unknown  grandchildren.  The 
decision  in  Ttmberlake  r.  Graves  has  been, 
I  believe,  generally  disapproved  by  the  pro- 
fession, as  being'  a  departure  from  the  long 
established  rule,  that  a  limitation 
personal  estate,  after  a  dying  without  issue, 
or  without  heirs,  is  a  limitation  after  an 
indefinite  failure  of  issue,  and  there- 

259  fore  void,  'and  that   the  whole  inter- 
est vests   In   the    first    taker.     It  wae 

disapproved  of  by  this  court  (or  rather 
by  two  judges  of  the  court)  in  Griffith 
Thompson,  but  it  was  not  expressly  over- 
ruled. If  the  point  adjudicated  in  Tim- 
berlake  v.  Graves  had  been  confined  to  that 
case  alone,  I  should  have  concurred 
opinion  to  overrule  it  :  but  it  was  followed  in 

3ulck  succession-by  Gresham  v.  Greabam, 
ames  v.  M'Williams,  and  Didlake  v.  Hooper. 
These  adjudications  ought  to  be  considered 
as  settling  the  law  in  cases  exactly  resem- 
bling tbem,  more  especially  as  in  devises 
madesince  the  statute  of  1819  took  effect,  thi 
statutory  rule  will  prevail.  But  I  think  i 
ought  not  to  be  extended  further  (in  willi 
antecedent  to  the  new  statute)  than  those 
cases  will  strictly  and  literally  warrant.  I 
have  already  pointed  out  the  difference  which 
I  think  distinguishes  this  case  from  Timber- 
lake  V.  Graves.  I  am  of  opinion  that  the 
limitation  here  is  after  an  Indefinite  failure 
of  issue,  and  is  too  remote,  and  void,  and  that 
Thomas  Deane  had  the  whole  interest  in  the 
slaves  and  their  increase;  and  that,  there- 
fore, the  decree  should  be  reversed  and  the 
bin  dismissed. 

CABELL,  J.  I  am  of  opinion,  that  ihe 
limitation  over,  in  the  present  case,  is  not 
sustained  by  the  authority  of  the  decisions 
of  Westminster  hall ;  nor  do  1  think  it  sup- 
ported by  any  of  the  decisions  of  this  court. 
It  is  not  like  the  executory  devises  in 
Timl>erlake  v.  Graves,  Gresham  v.  Gresham, 
James  v.  M'WiUiams,  or  Didlake  v.  Hooper : 
there  was  a  circumstance  in  each  of  those 
cases  which  is  not  to  be  found  in  this. 
There,  the  limitation  over  was  to  persons  in 
esse  and  named ;  to  them  merely,  and  not  to 
their  heirs  Ac.  and  the  court  said,  that  this 
purported  a  limitation  to  themselves,  and  was 
intended  as  a  personal  benefit  to  them,  which 
excluded  the  idea  of  an  indefinite  failure  of 
issue.  But  in  the  case  before  us,  the  lim- 
itation over  is  to  a  class  of  persons, 

260  *the  children  of  mrs.    Lee ;  none  of 
whom  are  named,  and  some  of  whom 

might  not  then  be  in  esse.  And  as  I  am  not 
disposed  to  carry  the  principle  of  those  cases 
farther  than  it  has  already  been  carried,  I 
cannot  support  the    limitation  '     "  ' 


there  being  nothing  to  restrain  it  within  the 
prescribed  limits. 

But  as  this  case  stands  clear  of  Tim  berlake 
V.  Graves,  and  all  that  class  of  cases,  I  shall 
not  go  out  of  my  way  to  express  my  opinion 
concerning  tbem,  favourable  or  unfavour- 
able. It  will  be  time  enough  to  do  so,  when 
a  case  shall  occur,  presenting  similar  circum- 
stances. It  is  contended,  that  one  such  case 
has  occurred  ;  Griffith  v.  Thompson,  1  Leigh 
321.  1  am  not  prepared  to  say,  whether  it 
does  or  does  not  involve  the  same  princi- 
ple. In  that  case,  the  court,  consisting 
of  three  judges,  disregarded  the  principle 
decided  in  Timberlake  v.  Graves,  and  the 
other  cases  which  followed  it ;  and  two 
of  the  judges  expressly  assailed  its  correct- 
ness. The  case  of  Callava  v.  Pope,  3  Leigh 
103,  cannot,  I  think,  be  regarded  as  ia 
conflict  with  Timberlake  v.  Graves  :  iu  Cal- 
lava V.  Pope,  the  limitation  over  was  to  a 
class  of  persons.  Whether  a  single  decision 
of  a  court  consisting  of  three  judges  shall 
overrule  a  series  of  decisions  of  the  whole 
court,  will  be  a  matter  for  consideration 
when  the  point  shall  be  properly  presented. 
I  cannot,  however,  refrain  from  advert- 
ing to  one  fact,  wbich  is  sometimes  relied 
upon  as  calculated  to  detract  from  the  author- 
ity of  Timberlake  v.  Graves,  Ac.  namely, 
that  the  arguments  of  the  counsel  are  not 
reported,  and  that  the  court  adverted  to  no 
authorities  in  pronouncing  its  decisions. 
But  although  the  fact  is  as  stated,  yet  it  does 
not  follow,  that  the  cases  were  not  ably  ar- 
gued at  the  bar,  and  gravely  considered  by  the 
court.  It  frequently  happened,  in  those  days, 
that  important  cases  which  had  been  elabo- 
rately argued  at  the  bar,  and  long  considered 
by  the  court,  were  decided  by  simply  affirm- 
ing or  reversing  ;  the  court  thinking  it 
261  more  important  to  •administer  the  jus- 
tice of  the  country,  than  to  spend  its 
time  in  assigning  the  reasons  and  authorities 
which  had  led  to  its  decisions  ;  and  the  argu- 
ments of  the  bar  were  not  given  by  the  re- 
porter (mr.  Munford)  simply  because  bis 
official  duties,  as  clerk  of  the  house  of  dele- 
gates, prevented  him  from  attending  the 
court,  for  months  together.  Hence  it  is  that 
his  6th  volume  containa  the  decisions  of 
nearly  three  years. 

I  am  of  opinion  that  the  decree  should  be 
reversed,  and  the  bill  dismissed. 

BROOKE,  J.  I  concur  in  the  opinion 
that  the  decree  should  be  reversed,  and  the 
bill  dismissed;  and  in  the  remarks  of  my 
brother  Cabell  touching  Timberlake  v. 
Graves,  4c. 

TUCKER,  P.  1  have  no  doubt,  that  this 
decree  ought  to  be  reversed,  and  the  bill  dis- 
missed. For  my  own  part,  however,  I  do  not 
see  any  essentia!  difference  between  the  exec- 
utory limitation  in  the  present  case,  and 
the  limitations  in  Timberlake  v.  Graves, 
and  some  of  the  other  cases  which  followed 
the  principle  on  which  that  case  was  decided : 
but  in  deference  to  the  opinion  of  my  breth- 
ren, I  fort>ear  to  enter  into  an  examination 
of  that  class  of  cases. 


case.       Decree  reversed,  am 


"^ '?^~<'*Mi^' 


9  LEtQH 


TOWNBB  V.  Lanb's  Adm'r 


362-263 


vas  fonDded  o 


262  •Towner  v.  Lane'i  Adm' 

February.  1SS8.  KlcbmoDd, 
(Absent  TuCKiB.  P.) 
Parxacrtblp—  Lomw  —  Profits 
Qaere.  irbecbEr.  In  tbe  case  c 
Dershlp  formed  withont  an 
tbe  proportion  Id  wblcb  the  losses  are  to  be  borne 
and  tbe  proau  divided  between  tbe  partners,  tbe 
same  are  to  be  borne  or  divided  equally  between 
them,  or  are  to  be  apportioned  In  the  raUo  of 
Ibelr  respective  contrlbntloos* 
PracUoa  la  Coart  ol  Appaali— Reimriax  nt  5ulu«|n«t 
T«r»— MlitBlte  of  Pmcf—Vlpon  a  petition  for  a 
rebeaiins  of  a  cause  Id  tbla  conrl.  at  a  term  snb- 
sequeat  to  tbat  at  wblcb  tbe  coart  bas  entered  a 
decree,  but  before  tbat  decree  baa  been  certified 
to  tbe  court  below,  on  the  cronod  tbat  tbe  decree 
a  mistake  In  point  of  fact;  tbe 
ae  Id  tbe  power  of  the 
court  to  allow  the  rebearlnsF  And  npon  tbU 
qaestlon.  fonr  Judgres  present  were  eqnally  divided 
Is  opinion. 

Jamea  Lane  had  been,  for  maaj  years 
prior  to  1817,  engaged  in  quite  an  extensive 
mercantile  business,  conaistiiig  principally 
in  the  retailing  of  merchandise,  at  Shep- 
herdstoff  n  in  Jeffersoti  county,  and  Benjamin 
Towner  was  a  joung  man  who  had  been 
long  in  his  employment  there,  having  been 
from  earlj  youth  brought  up  to  busineaa  by 
him.  In  September  1817,  Lane  admitted 
Towner  into  partnership  with  him  ;  and 
announced  by  advertiaement  at  Shepherda- 
lown,  that  he  had  given  Towner  an  interest 
in  his  business  at  that  place,  which  would  in 
future  be  carried  on  under  the  firm  of  Lane 
A  Towner  ;  this.  Lane  said  in  his  advertise- 
ment, he  had  done  to  reward  merit. 
The  capital  of  the  house  of  Lane  &  Towner 


consisted  entirely  of  the  stock  of  Lane's 
previous  business  in  which  he  alone  was 
concerned.  Towner  brought  neither  money 
nor  merchandiac,  but  only  labour,  industry 
and  skill,  into  the  partnership.  Lane  had 
several  similar  establishments  at  other 
263  places,  and  gave  a  general  'superin- 
tendence to  all.  The  particular  busi- 
ness at  Shepherdstown  (namely,  the  retailing 
of  the  merchandise,  the  keeping  of  the  ac- 
counts, the  collection  of  the  proceeds  of  sales, 
as  well  as  the  collection  of  moneys  due  to 
Lane  on  account  of  his  former  transactions) 
was  confided  almost  eiclusiveiy  to  Towner ; 
but  Lane  made  the  purchases  of  the  goods 
which  were  brought  to  Shepherdstown  to  be 
retailed.  Lane  appeared  to  have  been  a 
prudent  and  judicious  merchant ;  and  tbe 
part  of  the  business  confided  to  Towner  was 
faithfully  and  judiciously  conducted  by  him. 
The  business  was  profitable.  The  partner- 
ship continued  until  September  1823,  when 
it  was  dissolved  by  the  death  of  Lane. 

At  the  time  the  partnership  of  Lane  & 
Towner  was  formed,  there  was  no  agreement 
between  the  partners,  verbal  or  written, 
ascertaining  the  proportion  of  the  profits 
which  each  was  to  receive ;  nor  was  there 
any  agreement  on  that  subject  made  between 
them  during  the  continuance  of  the  partner- 
ship. And  in  July  1819,  Towner  (being 
about  to  be  married)  addressed  a  letter  to 
Lane,  in  which  he  said,  be  would  not  have 
been  engaged  in  business  for  two  years  with 
y  other  person  without  knowing  the  terms, 
but  placing  the  most  implicit  confidence  in 
2,  he  had  not  hitherto  thought  it  neces- 
sary to  ask  what  part  of  the  profits  he  was  to 
receive ;  he  now  inquired  on  what  terms 
Lane  expected  or  Intended  he  should  continue 


•PnctIa  la  Coart  •!  ApmU—RefaMHoK  st  ■  Subw 
qant  Ten— Error  of  Law  or  Pact.— Id  Campbell  v. 
Campbell.  2£  a  ratt  WS-«W.  971.  the  court,  after  set- 
Un»  forth  tbe  declaloos  In  While  v.  Atkinson.  S  Call 
*3»;  Price  v.  Campbell,  BCall.  US:  Campbell  v.  Price. 
I  Uauf.  W.  Bank  of  Vlrslala  v.  CralK.  B  LeUb  S9». 
aod  Toaner  i.  Lam.  »  Ltlah  iK.  and  qaotlne  at  some 
IfDclb  from  the  oplniona  of  Pabkeb  and  Brock- 
■nraocGB,  JJ.,  in  this  last-named  case,  said: 
"These  seem  to  tie  all  the  material  decisions  of  this 
conrt  on  the  subject  we  are  considering,  to  which 
we  have  t>eeD  referred  by  connsel.  or  wblcb  we 
have  met  with,  and  they  seem  conclusively  to  show 
that  after  tbe  end  of  the  term  of  this  court  at 
wblcb  a  Indement  or  decree  may  be  rendered  by  U 
—or  at  all  events,  after  such  Judcment  or  decree  has 
been  certlSed  to  tbe  court  below,  It  Is  too  late  to 
have  tbe  cose  reheard  In  this  court,  upon  any 
iranad  of  error  of  law  or  of  fact  apparent  apon 
tbe  face  of  anch  Judemeat  or  decree,  or  of  the 
record  on  which  It  waa  rendered.  Whether  tbe 
rule  be  founded  on  principle,  or  be  merely  a  rule  of 
practice.  It  la  alike  absolute  and  inflexible.  Public 
policy.  If  not  necessity,  requires  that  It  sboqld  be 
strictly  enforced,  even  in  cases  of  tbe  Kreatest  Indl- 
vldnal  hardship.  The  law  has  been  settled  by  tbese 
caaea.  and  has  ever  alace  been  acquiesced  In.  and 
beoce  no  more  recent  cases  on  the  snbject  are  to  be 
loDDd  in  our  reports.  Applications  for  rebearlnss 
after  the  end  of  tbe  term  have  often  since  been 
made  to  this  conrt,  but  have  always  been  refused. 


and  there  the  cases  h 


Le  authorizing  tbe  court,  under  certain  clrcnm- 
es,  to  rehear  and  review  a  case  decided  at  the 

preceding  term.    Acta  of  Assembly  I8W-T0.  p.  MB,  cb. 

ITI.  1 10  (Va.  Code,  IBST.  |  MM).  Bat  Ibatstalnte  has 
lo  bearlDK  on  Ibis  case."   See  also,  the  principal 

case  cited  to  the  same  point  In  N.  Y.  Life  Ins.  Co.  v. 

Clemmitt.  77  Va  Kit:  Hall  v.  Bank  of  VlrBlnla,  16  W. 

approving  the  decision  of  Bank  of  Virginia  v. 
Craig.  A  Leigh  tS«,  see  principal  case  cited  In  New- 
lan  V.  Uolloban.  10  W,  Va.  Mi. 
Conrt  at  Appeals— Decree  Pinal— Second  Appeal— BUI 

of  Review.— Tbe  decree  of  tbe  court  of  appeals  opon 

lestlon,  decided  by  the  court  below,  Is  flnal  and 

verslble:  and,    upon  a  second   appeal  in  tbe 

Ke.  tbe  qnesllon.  decided  upon  the  first  appeal. 

not  be  reviewed.    In  such  case,  tbe  conclnsive- 

I  of  tbe  decree  of  tbe  conrt  of  appeals  Is  the 

le,  whether  the  first  appeal  was  from  a  final,  or 

Interlocntory  flecree  of  the  court  below.    When  tbe 

urt  of   appeals  makea  a  decree,  aod  sends  tbe 

use  back  for  further  proceedings,  there  cannot 

I  a  bill  of  review,  to  correct  tbe  decree  of  the 

urt  of   appeals  for  error   apitarent.    Henry   v. 

ivls.  IS  W.  Va  SM,  188.  citing  principal  case;  White 

AtklDSOn,  S  Call  876;  Price  v.  Campbell.  6  Call  118: 

McCall  V.  Graham,  I  H.  ft  M.  IJ;  Campbell  v.  Price. 

S  Munf.  eW:  Bank  of  Virginia  v.  Craig,  8  Leigh  8M: 

Newman  v.  Mollobau,  ID  W,  Va.  JS8:  Western  M,  & 

M.  Co.  V.  Va.  C.  ft  C.  Co.,  10  W.  Va.  280:  and  Plnkney 

Jay,  II  QUI  ft  J,  m.    For  other  cases  In  point,  see 


e  ended.    Tbere  Is  a  recent   /eat-noltto  Campbellv.  Campbell.  ttGratt  MS. 
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to  do  business  In  the  partnership.  It  did  not 
appear  what  answer,  or  that  any  answer, 
was  returned  bjr  Lane  to  this  letter. 

The  stock  ot  merchandise  which  Lane  had 
on  hand  when  the  partnership  of  Lane  & 
Towner  was  formed,  being  intended  as  the 
stock  with  which  this  partnership  was  to 
commence  business,  an  inventory  thereof 
was  taken,  in  which  the  articles  were  set 
down  at  their  first  cost ;  and  according  to 
the  inventory,  the  value  of  the  goods 
amounted  to  48,456  dollars 

264  "In  August  1827,  Henry  Boteler,  the 
administrator  de  bonis   non  of  Lane, 

exhibited  a  bill,  in  the  superiour  court  of 
chancery  of  Winchester,  against  Towner,  the 
aurriving  partner,  for  a  settlement  of  the 
accounts  of  the  partnership  transactions,  and 
for  a  division  of  the  profits  according  to  the 
just  rights  of  the  partners. 

Towner,  in  his  answer  to  this  bill,  insisted, 
that  as  the  stock  of  merchandise  on  which 
the  partnership  of  Lane  &  Towner  com- 
menced business,  and  which  was  inventoried 
at  first  coat,  amounting  to  48,456  dollars,  was 
but  the  remnants  of  goods  that  Lane  had 
purchased  and  had  t>een  trading  on,  during 
his  previous  transactions,  for  a  course  of 
many  years,  there  ought  to  t>e  an  abatement 
of  some  fifteen  or  twenty  per  cent,  from  the 
amount  at  which  they  were  rated  in  the 
Inventory,  But  the  point  on  which  he  prin- 
cipally insisted,  was,  that  he  was  entitled  to 
one  half  of  the  profits  of  the  business;  1. 
because,  as  there  had  t>een  no  agreement 
between  him  and  Lane  touching  the  appor- 
tionment of  profits  between  them,  each  was 
entitled,  by  the  general  principles  of  law  and 
equity,  to  an  equal  share  ;  2.  trecause,  as 
Lane  had  himself  allowed  one  half  of  the 
profits  of  other  partnerships,  which  he  had 
formed  with  other  junior  partners  at  other 

filacea,  to  such  junior  partners,  Towner 
nferred,  that  Lane  really  intended  to  allow 
him,  likewise,  one  half  of  the  profits  of  their 
partnership  business ;  and  3.  t>ecause  the 
capital  of  skill,  latHiur  and  industry,  which 
Towner  had  bronght  into  the  business,  and 
devoted  to  it  durincf  its  continuance,  fairly 
entitled  him  to  an  equal  share  of  the  profits- 
Touching  the  facts  upon  the  ground  of 
which  Towner  claimed  an  equal  share  of  the 
profits,  the  depositions  of  several  witnesses 
were  taken  and  filed  in  the  cause  ;  but.  for 
reasons  which  will  appear  in  the  sequel,  it  is 
unnecessary  to  state  the  evidence. 

An   order    was  made  by  consent,  refer- 

ring  all  accounts  between  Lane  and  Towner 

to     a    commissioner,     and     especially 

265  'their  partnership  accounts,  and  direct- 
report  the  amount  of  profits  of  the  partner- 
ship business^reserving  all  questions  and 
principles  involved  in  the  case,  for  further 
examination  and  decision.  And  while  the 
accounts  were  before  the  commissioners,  the 
cause  coming  on  for  hearing  before  chancel- 
lor Browne,  according  to  the  reservation  in 
the  former  order,  the  chancellor  made  an 
interlocutory  decree,  instructing  the  commis- 
sioner, that  in  stating  the  partnership  ac- 
counts, he  should  first  state  the  accounts  of 
each  partner  with  the  firm,  and  credit  Lane's 


administrator  with  the  amount  of  advances 
made  by  Lane  to  the  firm  and  interest  on 
those  advances,  and  debit  him  with  all  sums 
drawn  out  by  him,  upon  the  ordinary  princi- 
ples of  debtor  and  creditor  ;  that  the  whole 
amount  which  would  be  thus  ascertained  to 
be  due  to  Lane,  together  with  all  expenses 
and  losses,  should  be  deducted  from  the  part- 
nership funds  ;  and  that  the  net  profits  which 
should  remain,  should  be  equally  divided  be- 
tween the  partners  :  but  as  these  instructions 
to  the  commissioner  were  founded  on  evi- 
dence then  before  the  court,  and  as  further 
evidence  might  yet  be  introduced  into  the 
cause,  which  might  so  vary  the  state  of 
the  case  as  to  render  it  proper  to  apply  other 
principles  to  it,  the  court  reserved  liberty  to 
either  party  to  insist  on  another  rule  for  the 
division  of  the  profits,  if  any  evidence  after- 
wards adduced  should,  in  his  opinion,  make 
out  a  different  case  from  that  which  then  ap- 

The  commissioner,  in  stating  the  partner- 
ship accounts,  made  various  statements  on 
which  the  general  account  of  the  partnership 
business  was  based.  The  first  of  these  state- 
ments was  the  account  directed  by  chancel- 
lor Browne's  decree,  of  Lane  with  the  house 
of  Lane  &  Towner;  which  was  headed,  and 
the    first  item  of    credit    therein    was,   aa 

follows : 
266         *"  Dr.  James  Lane, 

in  account  with  Lane  &  Towner,  Cr. 
181?,  Sept.  15.    By    sundry  goods, 
wares  and  merchan- 
dise  per    inventory 
taken  this  day,        S48,466."* 

The  result  of  the  partnership  accontitft 
stated  by  the  commissioners,  shewed,  that 
the  net  profits  of  the  business  amounted  to 
41,023  dollars  ;  which,  in  pursuance  of  the  in- 
structions of  the  court,  be  divided  equally  be- 
tween the  partners. 

The  cause  having  been  transferred  to  the 
circuit  superiour  court  of  Frederick,  and  there 
coming  on  for  hearing  upon  the  report  of 
the  commissioner,  that  court  declared,  that 
though,  where  two  or  more  persona  agree  to 
carry  on  business  as  joint  partners,  and  the 
agreement  is  silent  as  to  the  proportion  in 
which  they  shall  share  the  profits,  the  profits 
are,  by  construction  of  law,  to  be  equally  di- 
vided, having  regard  to  the  persons  compos- 
ing the  firm,  and  without  regard  to  the 
amount  of  capital  or  labour  furnished  by  them 
respectively,  such  being  presumed  to  t>e  the 
intention  of  the  parties ;  yet,  where  the 
agreement  is  not  completed  by  the  parties, 
and  they  have  designedly  left  for  future  ad- 
justment the  proportion  in  which  the  profits 
shallbedivided,  the ruleof  construction  above 
mentioned  is  inapplicable,  since  such  reserva- 
tion for  future  adjustment  by  contract,  mani- 
fests an  intention  that  the  rule  of  construction 
which  the  law  would  otherwise  haveenforced, 
shall  not  be,  but  some  other  shall  t>e,  the  rule 
by  which  the  losses  and  profits  of  the  business 
shall  b^  apportioned  :  that  the  law,  indeed, 
would  not  enforce  such  a  contract  if  it  were 
The  partnersbliitHKikB  were  aol  before  tbli  court. 
BO  SB  to  see  whether  the  commtuloner  copied  this 
item  from  tbem  or  not.— Npte^/^t^^^^idltton. 
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execntory,  because  of  Its  incompleteness  and 

nncertaintj  ;  but wherethepartieshaveacted 

,  under    it,  and  have  carried  on  the  intended 

bnsiness    without      settling    the     sus- 

267  pended    terms    between    them,    "and 
finallj    disagree     in     reffard    ' 

same,  it  devolves  npon  the  court  to  sap- 
ply  the  omission  :  and  that,  as  the  elements 
which  enter  into  such  a  contract  (capital, 
labour,  skill,  credit,  connexions,  risk  &c. ) 
do  not  furnish  any  rule  of  universal  applica- 
tion, the  court,  in  doing  that  mhich  the  par- 
ties  ought  to  have  done  but  have  not  done, 
must  be  g-overned  by  the  circumstances  of 
each  particular  case,  and  make  such  division 
as,  nnder  all  the  circumstances,  appears  to 
be  just.  And  upon  the  evidence  in  the  cause, 
and  especially  Towner's  letter  to  Lane  of 
Jnly  1819,  the  court  was  of  opinion,  that  the 
proportion  in  which  Towner  was  to  share 
the  profits  of  the  business  he  had  engaged  in 
with  bis  late  master,  was  not  settled,  (much 
less  was  it  understood  that  be  was  to  receive 
half)  but  was  to  be  the  subject  of  future  ad- 
justment between  them.  The  court  inclined 
to  refer  it  to  a  jury  to  say,  what  share  of  the 
profits  Towner,  under  all  the  circumstances, 
reasonably  deserved  to  have,  but  it  finally 
concluded,  that  it  was  better  for  both  parties, 
that  the  court  should  put  an  end  to  the 
litigation  between  them.  The  court  then  de- 
clared its  opinion,  that  under  the  circum- 
stances of  the  case,  Towner  reasonably 
deserved  to  have  one  fourth  of  the  profits  of 
the  partnership  business,  and  that  the  other 
three  fourths  thereof  ought  to  be  decreed  to 
Lane's  administrator.  Therefore,  the  court 
recommitted  the  accounts  to  the  commis- 
sioner to  be  reformed  accordingly,  with  some 
other  instructions  as  to  details  of  the  ac- 
counts. 

Towner  applied  by  petition  to  this  court 
for  aa  appeal  from  the  decree ;  which  was 

L  Stanard,  for  the  appellant,  contended, 
that  the  principle  upon  which  the  decree  ap- 
portioned the  profits  between  the  partners, 
was  wholly  erroneous  :  that  to  place  the  com- 
pensation to  the  junior  partner  upon  the  foot- 
ing of  a  quantum  meruit,  as  this  decree  did, 
was  to  give  him  wages  for  his  labour 

268  as  a  servant,  not  a  share  *of  profits  as 
a   partner;  that  it  was  the  settled  and 

invariable  principle  of  the  civil  law  (the 
fountain  of  the  law  merchant)  recognized  by 
the  common  law,  that  where  a  partnership 
is  entered  into  between  two  or  more,  without 
any  express  agreement  concerning  their 
shares  of  profit  and  loss,  the  loss  and  the 
profit  must  be  equally  divided ;  and  that  the 
nice  distinction  on  which  the  decree  denied 
one  half  of  the  profits  to  the  junior  partner, 
was  unfounded,  the  circumstances  of  the 
present  case  being  such,  in  truth,  as  to  bring 
It  exactly  within  the  words  and  the  reason 
of  the  general  rule.  He  cited  Just.  Inst.  Lib. 
Ill,  Tit.  XXVI,  §  1  ;  Domat,  Lib,  I,  Tit.  VIII. 
g  I.  4 ;  Ayliff.  Civ.  Law,  Book  IV,  Tit.  VllI, 
p.  468 ;  Gow  on  Partn.  9  ;  Watson  on  Partn. 
57 !  3  Kent's  Comm.  6 ;  Peacock  v.  Peacock,  16 
Ves.  49,  56 ;  2  Campb.  Rep.  45  ;  Crawshay  v. 
Collins.  2  Russ.  325  ;  3  Condens.  Eng.  Ch. 
Rep.  131. 


Cooke,  for  the  appellee,  denied  that  there 
was  any  such  principle  as  that  stated  by 
Staaard,  to  be  found  in  the  civil  law  rightly 
understood :  on  the  contrary,  he  said,  the 
true  principle  of  the  civil  law  was,  that  in 
the  case  supposed  (of  the  silence  of  a  contract 
of  a  partnership  on  the  subject  of  the  ap- 
portionment of  profit  and  loss),  the  profits 
and  losses  were  to  be  apportioned  between 
the  partners,  with  reference  to  the  value  of 
their  respective  imputs,  whether  of  money, 
merchandise  or  personal  services,  when  they 
are  ascertained  or  ascertainable.  And  to 
shew  this,  he  cited  from  the  Corpus  juris 
Civilis,  vol.  I.  the  passage  in  the  Digest  cor- 
responding with  that  in  the  Institutes  re- 
ferred to  by  Stanard— Dig.  Lib,  XVII,  Tit.  II, 
g  29,  also  Id.  g  6,  80,  and  from  vol.  II.  the 
constitution  of  Leo,  103— and  the  notes  of 
Gothofred  upon  the  several  passages.  He 
said,  the  key  to  the  construction  of  the  gen- 
eral language  of  the  Digest  and  of  the  Insti- 
tutes, was  to  be  found  in  the  circumstances, 
that  the  civil  law  ideaof  a  partnership,  in  gen- 
eral, was  an  association  of  persons  con- 
tributing equally  *to  a  common  stock 
with  a  view  to  make  profit ;  therefore, 
the  civil  law.  in  saying  of  partnerships  gen- 
erally, that  if  there  should  be  no  agreement 
concerning  the  apportionment  of  profits,  they 
should  be  equally  divided,  did,  in  effect,  no 
more  than  affirm  the  principle,  that  the  prof- 
its should  be  divided  between  or  among 
partners  in  proportion  to  their  input.  Poth- 
ler.  In  his  treatise  on  the  Contract  of  Part- 
nership, was  explicit,  that  the  profits  ought 
to  be  divided  among  the  partners,  in  propor- 
the  value  of  what  each  of  them  has 
brought  into  the  partnership.  Pothier, 
Contr.  de  Soc.  n.  15,  16,  73.  He  thought 
chancellor  Kent  bad  misapprehended  the  pas- 
sage of  Pothier,  n.  73,  cited  by  him  in  his 
commentaries,  vol.  3,  p.  6. 

II.  Stanard,  adverting  to  the  first  item  of 
credit  in  the  account  stated  in  the  report  of 
commissioner,  of  "James  Lane  in  ac- 
It  with  Lane  &  Towner,"  where  Lane 
credited,  under  date  "September  15, 1817, 
By  sundry  goods,  wares  and  merchandise, 
per  inventory  taken  this  day.  48.456  dollars." 
insisted,  that  this  must  be  regarded  as  taken 
from  an  entry  in  the  partnership  books.  And 
then  he  maintained,  that  this  entry  was  evi- 
dence of  a  sale  by  Lane  to  the  new  house  of 
Lane  &  Towner,  of  merchandise  to  the 
>r  value  therein  specified,  of  48.456 
dollars  :  that  the  circumstance  of  the  vendor's 
being  a  partner  of  the  purchasing  house,  did 
■  :  affect  the  legal  character  of  the  trans- 
proved  by  the  entry ;  which  was  a  sale 
and  purchase  to  all  intents  and  purpoaes.  just 
as  if  the  transaction  had  taken  place  between 
a  third  person  and  Lane  ,&  Towner :  that  thus. 
Lane  &  Towner  commenced  business  on  a 
itock  of  purchased  goods,  of  which  they 
ifere  joint  and  equal  owners :  that  Towner 
did,  therefore,  in  fact,  put  in  as  much  stock 
as  Lane;  and  was  therefore  entitled  to  an 
equal  share  of  the  profits. 

Cooke  answered,  1.  that  it  did  not  appear 
by  the  commissioner's  report,  that  there  was 
any  such  entry  in  the  partnership  books, 
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as    this    item    of   credit    in    the    ac- 

270  count  *stated   by   taim ;  and,   he  said, 
there  was,  in  truth,  no  auch  entry  in  the 

books.  But,  2.  if  there  was  such  an  entry 
tfaerc,  be  contended  it  could  not  bear  the 
construction  the  appellaiit's  couoseL  had 
put  upon  it,  or  vrarrant  the  inference  he  had 
drawn  from  it, 

BROCKENBROUGH,  J.  In  the  view 
which  I  have  taken  of  this  case,  I  do  not 
know  that  it  is  important  to  decide  which  is 
the  best  construction  of  the  civil  law,  that 
contended  for  b;  the  appellant's  or  by  the 
appellee's  counsel.  I  shall,  however,  briefly 
notice  them.  On  the  one  band,  we  have  the 
plain  words  of  the  Institutes,  Lib,  III,  Til. 
XXVI,  %  1.  "If  no  ezprcKB  agreement  be 
made  by  the  partners  concerning:  their  shares 
of  profit  and  loss,  the  loss  and  the  profit 
must  be  equally  divided;"  Cooper's  Justin' 
ian,  p.  280.  Gow  says,  if  there  be  not  an 
express  afrreement,  the  partnership,  as  re 
g'ards  its  regulation,  is  governed  by  the 
contract  implied  by  the  law  from  the  relation 
of  the  parties :  that  in  the  latter  case,  the 
concurrent  opinion  of  all  the  writers  on  the 
civil  law,  ia,  that  the  loss  must  be  equally 
borne,  and  the  profits  equally  divided  ;  and 
for  this  position  he  refers  to  the  above  quoted 
psBsagc  from  the  Institutes.  The  same  con- 
struction ia  adapted  by  chancellor  Kent  in 
the  third  volume  of  his  commentaries ;  and 
such  was  the  clear  opinion  of  lord  Eldon.  as 
expressed  in  Peacock  v.  Peacock,  16  Ves.  SS. 
In  that  case,  the  jury  that  tried  the  issue 
which  the  chancellor  had  directed,  found 
that  the  plaintiff,  who  had  been  taken  into 
partnership  by  his  father  without  any  con- 
vention as  to  the  shares  of  profit  and  loss,  was 
entitled  to  one  fourth  of  the  profits  :  lord 
Bldon  was  dissatisfied  with  the  verdict,  and 
■aid,  it  appeared  to  him  thatthe  son,  insisting 
that  he  had  a  beneficial  interest,  must  be 
entitled  to  an  equal  moiety,  or  to  nothing  ; 
that  as  no  distinct  share  was  ascertained  by 
force  of  any  express  contract  between  them, 
they   must  of  necessity  be   equal  part- 

271  ners,  *if  partners  in  any  thing.     This 
opinion  goes  to  the  full  extent  of  the 

construction  contended  for  by  the  appel- 
lant's counsel.  On  the  other  hand,  the 
researches  of  Mr.  Cocke  have  enabled  him 
to  shew,  that  several  learned  commenta- 
tors have  construed  the  passage  from  the 
Institutes  and  the  correspondent  passage 
from  the  Digest,  differently.  They  main- 
tain, that  when  a  partnership  contract 
does  not  express  the  ratio  by  which  the 
profits  shall  be  divided,  and  the  original 
amount  or  value  of  the  input  of  each  partner 
is  apparent  or  ascertainable,  the  profits 
ahall  be  divided  in  the  same  proportion  that 
the  stock  was  contributed-  This  construc- 
tion of  the  rule  ia  adopted  by  Gothofred  and 
Pothier,  in  the  passages  referred  to  by  the 
counsel ;  and  seems  also  to  be  supported  by 
Domat,  vol.  I,  Tit.  VIII,  §  I,  5.  He  says— 
"Although  the  partners  have  not  expressly 
marked  both  the  portions  of  the  gain  and 
those  of  the  loss,  yet  if  the  portions  of  the 
gain  have  been  expressed,  thove  of  the  loss 
will  liketriic  be  regulated  on  the  same  foot. 
And  if,  without  saying  any  thing  of  the 


gain  or  loss,  it  be  sufliciently  expressed 
what  every  one  has  put  into  the  common 
stock,  the  portions  of  the  gain  or  loss  will 
be  the  same  with  those  of  the  stock."  I  am 
very  strongly  inclined  to  the  opinion,  that 
this  ia  the  true  construction  ;  and  that  where 
it  is  clearly  expressed,  that  A.  puts  into  the 
common  stock  otie  hundred  dollars,  and  B. 
fifty,  and  nothing  is  said  about  the  profit  or 
loss,  the  profits  will  be  divided  in  the  same 
ratio,  if  the  business  be  successful,  and  the 
losses  in  the  same  ratio,  if  unsuccessful. 

But  if  this  be  the  true  construction,  yet 
the  appellee's  counsel  gains  nothing,  unless 
he  can  shew,  that  these  partners  have  in 
fact  contributed  unequally  to  the  common 
stock.  The  construction  is  not  at  all  incom- 
patible with  the  proposition,  that  if  one  of 
the  partners  lends  or  sella  to  the  firm  the 
whole  stock,  he  lends  or  sells  to  the  other 
partner  one  moiety  of  that  stock,  and  that 
each     partner     thereby     contribnte* 

272  equally  to  the  common   •stock.    The 
partner    borrowing    or   buying    is    a 

debtor  to  the  other,  and  is  liable  to  refnnd  or 
pay,  either  from  his  own  share  of  the  profits, 
or  from  his  own  peculiar  property.  This 
idea  ia  well  expressed  by  lord  Eldon,  in  Craw- 
shay  V.  Collins — "  Where  a  sum  is  advanced 
as  a  loan  to  an  individual  partner,  his  profits 
are  first  answerable  for  that  sum  ;  and  if 
his  profits  shall  not  be  sufficient  to  answer 
it.  the  deficiency  shall  t>e  made  good  out  of 
hia  capital ;  and  if  both  his  profits  and  his 
capital  are  not  sufficient  to  make  it  good,  be 
ia  considered  as  a  debtor  for  the  excess.  " 

According  to  the  evidence  in  this  case,  I 
am  of  opinion,  that  the  input  of  goods, 
wares  and  merchandise  of  each  of  the  part- 
ners, Lane  and  Towner,  was  equal.  1  form 
this  opinion  from  the  entries  in  the  books  of 
the  partnership,  which  are  most  persuasive 
evidence  for  and  against  each,  because  they 
are  the  books  of  both.  It  is  true  that  these 
books  are  not  copied  into  the  record,  but  they 
were  resorted  to  by  the  commissioner  (and 
the  report  in  this  respect  is  not  excepted  to) ; 
and  from  his  report  it  Is  evident,  that  the 
first  account  raised  in  them  was  thus  :  "  Dr. 
James  Lanein  account  with  Lane  &  Towner, 
Or.  "  And  the  first  credit  given  to  Lane 
with  the  partnership,  on  the  very  day  it 
was  formed,  (15th  September  1817)  was  for 
sundry  goods,  wares  and  merchandises,  per 
inventory  of  this  day,  48,456  dollars.  Here 
was  an  advance  by  Lane  to  the  partnership 
of  the  whole  of  the  specified  sum,  and  con- 
sequently to  Towner  his  partner,  of  a  moiety 
of  that  sum.  The  goods  which  had  been 
previously  the  property  of  Lane  were  on 
that  day  inventoried  and  valued,  and  placed 
in  the  storehouse  of  Lane  &  Towner,  and 
the  former  owner  was  credited  with  them  on 
the  books  of  the  partnership.  This  was  a 
sale  and  transfer  of  those  goods  by  Lane  to 
the  firm,  and  by  this  simple  operation  the 
property  in  them  was  transferred  to  Lane  & 
Towner.  If  the  goods  had  been  sold  by 
a    Baltimore    wholesale   merchant    tc 

273  *the  house  of  Lane  &  Towner,  no  one 
would  doubt  that  Towner's  share  of 

them  was  the  same  with  that  of  Lane  ;  and 
I  can  see  no  difference  between  a  sale  by  a 
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third  person  and  the  sale  by  Lane  himaelf. 
The  personal  services  of  the  partners,  I 
coasider  as  equal ;  at  least,  I  see  ootbin?  in 
the  cTideoce  to  juatif  j  the  opinion,  that  the 
administrator  of  Lane  can  «et  up  any  preten- 
sion to  greater  services  than  Towner.  The 
lalterwasengagedprincipaUy  in  the  business 
of  selling  the  goods,  for  which  his  long 
acquaintance  with  the  customers  peculiarly 
fitted  him.  Lane,  on  the  other  hand,  was 
principallj  engaged  in  buying  and  laying  in 
goods.  Even  if  this  service  was  more  impor- 
tant than  that  of  selling  (which  does  not 
appear),  yet  this  was  counterbalanced  by  the 
fact  that  Lane's  whole  attention  was  not 
bestowed  on  the  business  of  this  particular 
partnership.  He  was  the  elder  partnei*  in 
many  other  firms,  and  be  was  employed  in 
making  purchases  not  only  for  Lane  A 
Towner  but  for  all  his  other 


One  argument  urged  to  shew  that  Towner 
was  not  entitled  to  an  equal  share  of  the 
profits,  is,  that  after  the  partnership  had 
been  in  existence  for  two  years,  he  wrote  a 
letter  to  Lane,  inquiring  on  what  teems  he 
expected  or  Intended  him  to  do  business; 
and  declaring,  that  he  would  not  have  done 
business  for  two  years  for  any  other  person 
irithont  knowing'  the  terms;  but  that,  plac 
iag  the  most  implicit  confidence  in  him,  he 
had  not  tiefore  thought  it  necessary  even  to 
ask  what,  part  of  the  profits  he  was  to  receive. 
The  inference  is  hastily  drawn  from  this 
letter,  that  Towner  knew  he  was  not  to  share 
equally.  It  is  not  a  correct  inference.  The 
change  that  was  al>out  to  take  place  in 
Towner's  situation,  plainly  shews  his  motive 
in  asking  for  a  decision.  It  is  not  wonderful, 
that  he  should  wish  to  l>e  on  a  sure  footing ; 
and  this  long  protracted  controversy  proves, 

that  he  was  right  in  bis  desire  to  have 
274      the   questions  which  might  "arise  t*- 

tween  them  settled  by  a  convention. 
With  respect  to  this  letter,  I  will  observe,  1. 
that  it  tends  to  prove,  that,  at  its  date,  there 
had  been  no  agreement  between  them  as  to 
the  shares  of  profit  and  loss;  and,  conse- 
quently, that  it  leaves  the  operation  of  the 
rule  of  law  (whatever  it  maybe)  in  full  force  : 
2.  that  as  there  is  no  answer  to  it,  specifying 
the  terms  on  which  Lane  understood  they 
should  keep  up  the  partnership,  we  must 
conclude,  that  Lane  himself  was  willing, 
that  the  decision  of  the  question  as  to  the 
share  of  the  profits  should  rest  on  the  footing 
on  which  the  law  placed  it.  If  it  be  supposed, 
that  Lane  did  answer  the  letter,  and  that 
Towner  withheld  the  answer,  it  may  be 
remarked,    that    the  suspicion    is    entirely 

Etnitotts.  The  bill  does  not  charge,  that 
le  ever  answered  the  letter,  nor  does  it 
call  on  the  defendant  to  say,  whether  he  ever 
answered  it :  the  plaintiff,  by  an  amended 
bill,  might  have  required  the  evidence  of  the 
defendant  on  oath  as  to  this  matter;  and  we 
cannot  infer.  In  the  absence  of  the  answer  to 
the  letter,  that  Lane  ever  did  express  in 
writing,  or  otherwise,  any  determination  as 
to  the  manner  of  sharing  the  profits. 

The  judge  of  the  circuit  superiour  court 
was  of  opinion,  that  under  the  circumstances 
of  this  ca*e,  the  defendant  Towner  reasona- 


bly deserved  to  have  one  fourth  of  the  net 

Profits,  and  the  other  partner  three  fourths, 
'his  decision  was  probably  founded  on  that 
of  lord  Ellenborough  in  Peacock  v.  Peacock, 
2  Camp.  45,  on  the  trial  of  the  issue  which 
lord  BIdon  had  directed.  He  left  it  to  the 
jury  to  decide,  what  the  plaintiff  should  have. 
and  they  decided  on  one  fourth.  If  the  judge, 
in  this  case,  had  been  right  in  supposing  that 
it  should  be  decided  on  the  principle  of 
quantum  meruit,  yet  I  think  be  was  wrong  in 
not  leaving  that  matter  to  be  decided  by  a 
jury. 

I    am   of  opinion,   that  the   rule    adopted 

by    chancellor    Browne    in     the    directions 

which    he   gave   to   the   commissioner 

275  *was  entirely  correct.     The  only  objec- 
tion   made  to  it    by  the    appellant's 

counsel,  is,  that  be  authorized  Interest  to  be 
allowed  to  Lane  on  all  advances  made  by  him 
to  the  firm.  I  have  no  doubt  that  a  jury 
would  have  allowed  interest ;  and  it  is  a  well 
settled  rule,  in  all  our  courts,  that  it  shall  l>e 
allowed  on  all  advances,  whether  the  account 
has  been  liquidated  or  not. 

The  commissioner  in  his  report  conformed 
to  the  directions  of  the  chancellor,  and  re- 
ported the  net  profits  (after  paying  Lane  the 
amount  of  all  his  advances  to  the  firm,  and 
interest  on  them)  to  be  41,023  dollars.  In 
that  settlement  the  goods  were  charged  to 
the  firm,  at  the  price  set  down  in  the  inven- 
tory first  taken.  This  is  objected  to  by 
Towner,  and  a  great  deal  of  evidence  is  taken 
to  prove,  that  they  were  very  greatly  over- 
valued. I  pay  no  attention  to  that  evidence. 
The  inventory  and  valuation  were  made 
under  the  superintendence  of  both  the  part- 
ners, and  that  makes  it  a  binding  agreement 
on  them. 

I  think  the  decree  should  be  reversed,  and 
the  cause  remanded  to  the  circuit  superiour 
court,  to  be  further  proceeded  in  according 
to  the  opinion  declared  by  this  court. 

CABELL,  J.  It  is  unnecessary  to  discuss 
the  question,  what  ought  to  be  the  ratio  for 
apportioning  the  profits  and  losses  of  the 
firm  of  Lane  &  Towner,  if  the  parties  had  con- 
tributed unequal  portions  of  input  stock,  and 
bad  been  silent  as  to  the  rule  of  apportion- 
ment. No  such  inequality  exists  in  this  case. 
Nothing  was  put  In  as  stock  by  either  part- 
ner. Neither  contributed  any  thing,  but  bis 
personal  credit,  his  skill,  his  attention,  his 
time  and  labour.  The  goods,  wares  and 
merchandise,  which,  on  the  15th  September 
1817,  were  entered  on  the  books  of  the  firm 
to  the  credit  of  Lane,  were  not  put  in  as  his 
portion  of  input  stock,  but  as  a  sale  to  the 
partnership.     By  that  transaction,  the 

276  goods  became  *the  joint   property   of 
the  house ;  Towner's  interest  in  them 

was,  in  every  respect,  equal  to  that  of  Lane ; 
and  if  they  had  been  consumed  by  fire  the 
next  day,  the  loss  would  have  fallen  an 
Towner  equally  with  Lane ;  for  he  would 
have  remained  liable  to  Lane  for  a  full 
moiety  of  the  price  at  which  they  had  been 
entered  to  the  credit  of  Lane.  Every  body 
would  admit  this  to  be  the  case,  if  the  goods 
had  been  purchased  from  some  merchant  in 
Baltimore,  or  elsewhere ;  and  the  principle 
is  precisely  the  same  where  tbe  purchase  is 
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made  of  an  individual  partner.  Towner's ' 
contributions  to  the  finn,  so  far  as  relates  to 
these  goods,  and  indeed  as  to  every  thing 
else,  were  equal  to  Lane's ;  and  as  the  part- 
ners made  no  special  agreement  as  to  the 
division  of  profits,  the  case,  in  this  view  of 
it,  becomes  one  to  which,  by  universal  con- 
sent, the  rule  of  equality  is  applicable. 
Towner  is,  therefore,  entitled  to  an  equal 
portion  of  the  profits. 

But  I  am  of  opinion,  that  Lane  is  entitled 
to  interest  on  his  advances  to  or  for  the  com- 
panj,  and  that  his  account  sliould  be  settled 
on  the  principles  applicable  to  ordinary 
debtors  and  creditors.  He  is  to  be  credited 
for  the  goods  furnished  by  him  to  the  part- 
nership, at  the  price  at  which  they  are 
creditors  to  him  in  the  books  ;  for  that  must 
be  regarded  as  a  matter  adjusted  and  agreed 
to  by  the  parties.  But  in  settling  the  affairs 
of  the  partnership,  for  the  purpose  of  ascer- 
taining the  profits,  the  goods  remaining  on 
hand  at  the  dissolution  of  it,  should  be  set 
down  at  the  price  at  which  they  were  sold. 
and  not  at  the  inventory  prices,  as' stated  in 
the  report  of  the  commissioner. 

The  decree  should  be  reversed,  and  the 
cause  remanded  to  be  farther  proceeded  in 
according  to  these  principles.  And  twth 
parties  should  t>e  at  liberty  to  take  any  ex- 
ceptions to  the  reports  of  the  commissioner, 
heretofore  made,  that  they  might  have  taken 

at  any  former  stage  of  the  cause. 
277  "PARKER  and  BROOKE,  J.,  con- 

curred.   Decree  reversed,  and  cause  re- 
manded &c. 

Before  the  above  decree  of  reversal  had  been 
certified  and  transmitted  by  the  clerk  of  this 
court  to  the  circuit  soperiour  court,  but  after 
the  expiration  of  the  term  at  which  it  was 
pronounced,  namely,  at  the  next  ensuing 
term.  Lane's  administrator  presented  a  peti- 
tion to  this  court,  praying  a  rehearing,  on  the 
ground  that  the  decree  of  this  court  touching 
the  main  point  in  controversy,  was  founded 
on  a  mistake  in  point  of  fact.  That  this 
court,  regarding  the  first  item  of  credit  in 
the  account  stated  in  the  commissioner's  re- 
port, of  "James  Lane  in  account  with  Il.ane 
&  Towner."  where  Lane  was  credited  "Sep- 
tember 15,  1617.  By  sundry  goods,  wares  and 
merchandise,  per  inventory  takep  this  day— 
48.456  dollars,"  as  having  been  taken  from 
an  entry  to  the  same  effect  on  the  books  of 
the  partnership,  had  thence  inferred  a  sale 
of  the  goods  by  Lane  to  Lane  &  Towner  ; 
by  which  sale,  the  goods  became  the  joint 
property  of  the  partnership,  and  Towner's 
interest  in  them  equal  to  that  of  Lane;  so 
that  Towner's  contribution  of  stock  was 
equal  to  Lane's,  and  consequently  Towner 
was  entitled  to  an  equal  share  of  the  profits  : 
whereas,  in  fact,  there  was  no  such  entry  on 
the  books  of  the  partnership  as  that  found 
in  the  commissioner's  account;  the  commis- 
sioner having  stated  that  particular  account, 
in  that  form,  not  because  he  found  such  an 
account  stated  on  the  books,  but  because 
chancellor  Browne's  decree  instructed  and 
required  him  to  state  the  account.  That  the 
true  state  of  the  facts  had  been  ascertained 
by  an  actual  reference  to  the  books  of  the 
partnership ;  and  the  proof  was  exhibited  to 


the  court,  that  there  was  no  such  entry  on 
the  books  ;  but  if  the  court  could  not  admit 
this  proof,  because  it  was  no  part  of  the 
record  now  here,  yet  a  critical  examination 
of    the   record   itself   would  suffice   to 

278  evince  the  truth  of  the  case,  and  to  •sat- 
isfy   the  court,   that    its   decree    was 

founded  on  a  mistake  in  point  of  fact.* 

PARKER.  J.  A  motion  has  been  made  to 
set  aside  the  decree  in  this  cause,  entered 
during  the  last  term,  and  for  a  rehearing,  on 
the  ground  of  judicial  error  in  matter  of  fact : 
and  the  motion  has  been  urged  with  great 
earnestness  and  ability. 

Taking  it  for  granted,  that  there  may  have 
been  such  error  in  the  decree,  the  first  inquiry 
is,  can  it  be  amended  after  the  term  has  ended 
in  which  it  was  pronounced  7  Decrees  and 
judgments  stand,  in  this  respect,  upon  the 
same  footing.  With  respect  to  decrees  in  the 
inferiour  courts,  the  doctrine  has  long  been 
well  settled,  that  after  the  term  has  passed, 
the  cause  cannot  be  reheard  in  the  same 
court,  except  upon  bill  of  review.  In  this 
court,  we  have  no  proceeding  analogona  to 
that.  We  must  determine  the  question  upon 
principle  and  authority. 

It  isjust  and  expedient,  that  there  should  be 
some  termination  to  litigation.  Particular 
cases  of  hardship  must  yield  to  general  rules 
of  convenience.  We  must  fix  some  period 
at  which  cases  shall  be  considered  as  finally 
ended,  or  this  court  will  be  overwhelmed  with 
applications  for  rehearing,  and  parties  will  t>e 
kept  in  continual  uncertainty  of  their  rights. 
Fix  on  any  we  may,  individual  injustice  may 
be  done,  but  upon  the  whole,  the  public  good 
will  be  promoted,  by  avoiding  the  mischiefs 
of  uncertainty  and  long  protracted  law-suits. 
This  is  one  of  the  chief  reasons  why  we  ad- 
here to  erroneous  precedents.  Whatever  the 
period  may  be,  it  ought  to  be  certain,  well 
defined  and  inflexible  ;  or  the  evil  is  not 
remedied.  If  It  depends  on  accidental  cir- 
cumstances, on  the  action  of  officers  of 

279  the  court,  or  'on   matters  in  pais,  de- 
pending on  evidence,  the  rule  itself  is 

of  little   importance. 

The  rule,  that  a  cause  shall  not  be  reheard 
after  the  term  Is  ended,  is  a  certain  and  in- 
variable one,  of  easy  and  uniform  applica- 
tion. Any  other  that  has  been  suggested, 
and  especially  that  which  makes  the  action 
of  this  court  to  depend  upon  the  certifying 
of  its  decree  to  the  court  below,  or  upon  that 
court's  receiving  and  entering  the  decree, 
wants  all  the  qualities  of  certainty,  invaria- 
bleness,  equality  und  uniformity. 

For  these  reasons,  I  should  incline  on 
principle  to  sav,  that  the  end  of  the  term 
should  l>e  the  end  of  the  litigation,  so  far  as 
this  court  is  concerned ;  and  I  think  thia 
rule  is  established  by  authority. 

In  England,  it  has  been  repeatedly  held, 
that  when  judgment  is  once  given  and  en- 
rolled, no  amendment  is  permitted  at  any 
subsequent  term.     See  3  Christian's  Blacks. 


It  seemed  to  tbe  reporter,  from  the  eianiiDaUon 
lie  was  obllsed  to  make  of  tbe  record,  tbat  tlic  si- 
leeed  mistake  of  thta  court  as  to  tbe  matter  of  fact, 
thoaeb  It  wsB  by  no  means  obvlons,  and  was  easllr 
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Comm.  407.  All  the  cases  proceed  upon  tbat 
diatinctioD.  In  Blackmore's  Case,  8  Co.  I56b, 
157a,  it  is  eaid,  that,  at  common  law,  the 
jndg'es  might  amend  ae  nell  their  judgment 
as  any  part  of  the  record  &c.  in  the  same 
term,  for  during  the  term,  the  record  is  ir 
the  breast  of  the  judges,  and  not  in  the  roll. 
In  1  Bac.  Abr.  Amendments  and  Jeofails, 
A.  p.  145,  it  is  laid  don-n,  that  the  record  of 
a  judgment  is  in  the  breast  of  the  court  all 
the  same  term,  because  It  is  a  roll  of  thai 
term,  and  so  in  the  breast  of  the  court  dur- 
ing the  whole  term.  So,  in  the  case  of  The 
Parish  of  St.  Clements  v.  The  Parish  of  St. 
Andrews  Holbom,  6  Mod.  287,  Salk.  606, 
was  lield,  that  the  judgement  of  justice  is 
their  breast,  and  alterable  by  them,  all  the 
ame  BCBBioDs.  These  decisions  seem  to  mc 
to  have  settled  the  doctrine  in  that  countr; 
whence  we  derive  the  principles  of  our  juris- 
prudence. Nor  do  J  think,  that  the  forbid- 
ding of  alterations  in  the  judgment  of  the 
court  after  the  term,  originated  in  the  stat- 
ute U  Hen.  4,  ch.  3.    That  statute  did  nol 

prohibit  them,  bat  was,  as  I  take  It, 
380      onljr   in    'affirmance    of  the  common 

law.  Coke,  Blackstone,  and  other 
writers,  speak  of  amendments  after  the  term 
not  being  allowed  at  common  law ;  and  in 
Chambers  v.  Moor,  2  Lev.  431,  it  is  espresslj 
affirmed,  that  such  amendments  could  not 
be  made  at  common  law  ;  citing  the  jear 
book  4  Edw.  3,  pi.  9,  b.  which  was  before 
the  sUtnte  11  Hen.  4,  ch.  3. 

Looking,  next,  to  our  own  precedents,  we 
have,  first,  the  case  of  The  Commonwealth 
V.  Beanmarchaia,  3  Call  107,  151.  In  that 
case,  all  the  judges  thought  the  decree  of  the 
conrt  below  erroneous  as  it  stood,  but  being 
divided  in  opinion  whether  the  cont 
■bould  be  settled  by  a  scale  of  four  for 
or  of  five  for  one,  a  decree  was  entered,  stat- 
ing that  the  chancellor'sdecreewas  reversed, 
but  that  on  account  of  the  division  among 
the  judges  as  to  the  scale  of  depreciation,  no 
further  decree  could  be  made,  since  the  case 
was  not  provided  for  by  the  act  of  assembly. 
But,  at  a  subsequent  term,  the  court  being 
of  opinton,  that  upon  an  equal  division  of 
the  judges  in  the  partial  affirmance  of  the 
decree,  it  ought  to  have  been  partially 
affirmed,  and  that  the  cause  still  remained  in 
the  court  nndecided  and  jet  depending,  the 
decree  was  corrected.  Now,  whether  the 
court  was  right  or  wrong  in  saying  that 
the  former  decree  was  interlocutory  and  not 
final,  it  ia  obvious  It  placed  its  control  over 
the  decree  on  the  ground,  and  not  on  the 
ground  of  power  to  change  the  decree  after 
the  term  :  in  truth,  this  gronnd  is  excluded 
bj  the  reasons  assigned. 

In  the  case  of  Campbell  v.  Patterson,  de- 
cided in  March  1835,  the  court  proceeded 
either  on  the  ground  of  consent,  or  (what  is 
more  probable  from  the  entry)  on  the  ground 
that  the  court  had  no  authority  to  hear  the 
cause  in  the  absence  of  retained  counsel, 
necessarily  otherwise  engaged  in  the  house 
of  delegates,  and  that  the  cause  had  been 
heard  by  mistake,  and  against  the  rule  es- 
tablished by  the  court  in  other  cases ;  and 

consent  having  been  in  fact  given  for 

the    reinstatement,    it    wan    *Drohahlv 
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little  considered.  It  seems,  too,  in  that 
case  the  certificate  had  actually  gone  out  ; 
so  that  that  distinction  will  not  avail. 

In  the  case  of  Glass  v.  Baker,  6  Munf.  218. 
a  motion  for  a  rehearing  being  made  at  the 
next  term,  it  was  overruled;  the  court  "doubt- 
ing, at  least,  its  right  to  rehear  a  cause  at  a 
aul>sequent  term,  and  thinking  it  best  not  to 
do  it." 

Then  we  have  the  case  of  The  Bank  of  Vir- 
ginia V.  Craig,  6  Leigh  399,  438,  which 
strongly  appealed  to  the  justice  of  the  court ; 
for  the  sureties  had  not  been  heard,  and  the 
question  decided  against  them  was  coram  non 
jndice  ;  yet  this  court  unanimously  overruled 
the  motion  for  rehearing,  on  the  ground  that 
it  "could  not  now  set  aside  the  decree  entered 
at  the  former  term,  whether  it  was  prema- 
turely entered,  or  whether  it  was  objection- 
able on  its  merits,  or  not." 

Other  instances  have  been  mentioned  at 
the  bar,  of  the  court's  adherance  to  this  rule  ; 
but  as  they  exist  only  in  the  recollection  of 
counsel,  and  no  entry  was  made  on  the  record, 
I  forbear  to  notice  them.  Knough  appears 
to  satisfy  me,  that  the  court  has  never  inten- 
tionally departed  from  the  rule  of  the  engltsh 
law,  which  I  think  is  founded  in  wisdom  and 
justice.  If  it  is  thought  otherwise,  let  the 
legislature  confer  the  power,  and  define  its 

No  distinction  has  ever  been  adverted  to, 
of  a  decree  being  in  the  power  of  the  court, 
as  contradistinguished  from  its  being  in  the 
breast  of  the  judges  ;  and  we  have  seen  what 
is  meant  by  that  expression  :  nor  has  an> 
allusion  ever  been  made  to  the  certifying  of 
the  judgment  or  decree  to  the  inferiour  court, 
or  to  that  court's  subsequent  actign  on  it. 

I  am  of  opinion,  that  this  cause  cannot  be 
reheard ;  and  so  thinking,  I  purposely  abstain 
from  any  consideration  of  its  merits,  as  they 
may  possibly  (in  consequence  of  the  leave 
reserved  to  the  parties,  by  the  degree, 
282  to  'except  to  the  commissioner's  report) 
come  again,  in  some  form,  before  this 

BKOCKENBROUGH,  J.  I  concur  In  the 
opinion  just  expressed.  I  have  always  under- 
stood, that  when  the  term  of  the  court  ends, 
the  case  is  no  longer  within  the  breast  of  the 
court,  but  constitutes  part  of  the  unchange- 
able records  of  the  court.  If  it  is  afterwards 
deemed  to  be  within  the  discretion  of  the 
court  to  reopen  the  record,  what  limit  is  to  t>e 
placed  to  that  discretion  ?  Is  the  certificate 
of  the  clerk,  which  the  statute  directs  to  be 
transmitted  to  the  clerk  of  the  court  whence 
the  appeal  was  brought,  to  be  taken  as  the 
termination  of  the  cause  here  ?  If  so,  very 
little  relief  will  be  given  to  suitors  whose 
causes  have  been  erroneously  decided  here. 
Each  party  who  has  gained  his  cause,  wilt 
immediately  apply  for  his  certificate,  and  one 
or  two  days,  instead  of  twenty,  will  be  suffi- 
cient to  furnish  all  the  certificates.  But  if 
such  a  general  demand  be  not  made,  then 
one  rule  will  prevail  in  those  cases  where  a 
long  recess  follows  the  termination  of  the 
term,  and  a  difi'erent  rule  in  cases  where  the 
ensuing  recess  is  short.  The  rule  at  Lewis- 
burg  will  not  be  the  same  as  at  Richmond. 
The  suitors  here  whose  causes  are  decided 
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ag-aiast  them  at  the  Norember  or  January 
term,  may  have  them  reopened  :  but  the  doors 
of  the  court  will  be  dosed  against  those 
unfortunate  persons,  ag-ainst  whom  judg- 
mentB  or  decrees  have  been  rendered  in  the 
March  or  July  term. 

I  cannot  understand  how  the  certificate  of 
the  clerk,  or  the  transmission  of  it,  can  make 
the  judgment  or  decree  any  more  a  part 
of  the  rolls  of  the  court,  than  it  was  before. 
Even  an  execution  is  no  part  of  the  record 
of  a  judgment ;  and  as  the  clerk  of  this  court 
issues  no  executions,  hia  certificate  of  the 
judgment  (which,  when  received  by  the  clerk 
of  the  court  below,  and  entered  on  the  records 
of  that  court,  will  authorize  an  execu- 

283  tion)  "cannot  be  a  part  of  the  rolls  of 
this  court.     Nor  can  I  perceive  faow  the 

failure  of  the  clerk  to  make  out  and  transmit 
the  certificate,  can  have  the  effect  to  retain 
within  the  power  of  the  court,  a  cause  which 
has  been  finally  acted  on,  and  which,  bat  for 
that  failure,  would  have  been  out  of  its  power. 
But  if  the  discretion  of  this  court  is  so  large 
as  to  embrace  cases  in  which  the  certificate 
of  the  clerk  has  not  been  issued,  why  should 
it  not  embrace  cases  in  which  the  certificate 
has  been  transmitted,  but  is  not  yet  entered 
on  the  record  of  the  circuit  court  ?  Until  it 
is  so  entered,  no  execution  can  isaue,  nor 
any  further  action  be  had  oh  the  judgment 
or  decree.  Are  we  to  hear  motions  of  this 
kind  from  parties  who  will  bring  proof  that 
the  certificate  of  our  clerk,  though  issued, 
has  not  yet  been  recorded  in  the  court  below  7 
Further,  if  the  object  of  reopening  the 
cause  be  to  do  justice  in  the  particular  case, 
why  should  we  stop  short  of  the  actual  termi- 
nation of  the  cause  by  the  prevailing  party's 
putting  the  fruit  of  the  judgment  into  his 
pocket?  The  certificate  is  transmitted  and 
recorded,  the  execution  has  issued,  and  a 
forthcoming  bond  has  been  taken  ;  but  an 
execution  has  not  yet  been  awarded  on  that 
bond.  At  that  moment,  a  discovery  is  made, 
that  the  judgment  or  decree  of  this  court  la 
palpably  erroneous  :  ought  not  this  court,  in 
the  exerciseof  the  discretion  which  is  claimed 
for  it,  to  reopen  and  review  the  cause,  and 
correct  its  own  mistakes  ?  Certainly  it  ought 
to  do  so,  on  the  principles  contended  for. 
But  we  have  a  recent  and  express  authority 
that  this  cannot  t>e  done.  In  the  case 
of  The  Bank  of  Virginia  v.  Craig,  a  de- 
cree was  entered  aguinst  the  sureties  in 
a  guardian's  bond,  who,  although  they 
were  parties  in  the  court  of  chancery, 
were  neither  appellants  nor  appellees  in 
this  court.  An  execution  was  issued  ;  and 
mr.  Hooe,  one  of  the  surtties,  had  given  a 
forthcoming  bond.  He  applied  to  this  court 
for  a  rehearing  at  a  subsequent   term 

284  and  surely,  "if  the   court   had  had   the 
discretion  which  is  now  contended  for, 

it  would  have  t>een  granted  to  him,  for  a  case 
of  greater  hardship  can  hardly  be  imagined. 
Yet  the  court  refused  to  rehear  it,  on  the 
ground,  that  "it  could  not  now  set  aside  the 
decree  entered  at  the  former  term,  whether  il 
was  prematurely  entered,  or  whether  it  was 
objectionable  on  its  merits,  or  not." 

lam    for  overruling   the   motion.     In  thL 


any  injury  will  be  done  to  the  appellee.  The 
court,  in  its  decision,  established  certain 
principles,  growing  out  of  the  facts  believed 
by  it  to  be  set  forth  in  the  commissioner's 
report  (which  was  not  excepted  to),  and 
remanded  the  cause  to  the  circnit  snperionr 
court,  for  further  proceedings  to  be  had 
therein  according  to  the  principles  of  the 
decree  ;  but  it  reserved  to  both  parties  the 
right  to  take  any  exceptions  to  the  reports  of 
the  commissioner,  heretofore  made,  that  they 
might  have  taken  at  any  former  period,  con- 
sistent with  the  principles  decided  by  the 
court.  It  seems  to  me,  that  under  the  decree 
still  competent  for  the  appellee  to  except, 
and  to  exhibit  to  the  court  below,  a  state  of 
facts  (if  they  exist)  different  from  that  which 
at  present  appears  by  the  record.  If  those 
facts  should  be  varied  by  the  new  evidence, 
the  principles  established  by  this  court  may 
not  apply. 

CABELL,  J.  This  is  an  application,  by 
the  counsel  for  the  appellee,  to  set  aside  aa 
order  of  the  last  term,  pronouncing  a  final 
decree,  which  has  not  yet  been  certified  to 
the  court  l>elow.  The  object  proposed  in  set- 
ting aside  the  order  is  a  reargument  of  the 
cause ;  and  the  reargument  is  asked  for  on 
a  suggestion,  most  respectfully  made,  that 
the  court  was  mistaken  in  the  supposed  exist- 
ence of  an  important  fact,  on  whic.b  its 
decree  was  based,  when,  in  truth,  aa  is  now 
alleged,  no  such  fact  is  to  be  found  on  the 
record.  And  the  application  is  resisted  on 
the  ground,  that  as  the  decree  is 
2S5  *final,  and  the  term  expired,  the  court 
has  no  legal  competency  to  reconsider 
the  case,  even  although  the  decree  may  be 
palpably  and  grievously  erroneous.  I  can- 
not accede  to  this  broad  proposition. 

The  time  within  which  the  courts  will  re- 
consider their  judgments  and  correct  their 
own  errors,haa,  in  my  opinion,  been  regarded 
as  involving  a  question  of  judicial  discretion, 
rather  than  of  strict  legal  power ;  a  discre- 
tion to  be  regulated  according  to  the  require- 
ments of  justice.  For  we  find  that  the 
practice  of  the  courts  in  respect  to  this  sub- 
ject, although  professed  to  be  regulated  by 
the  common  law,  has  been  very  different  at 
different  stages  of  our  judicial  history.  Thus, 
Fitzherbert  informs  us,  in  his  Natura 
Brevium,  p.  49,  SO,  that,  in  hia  day, 
•'error  in  the  king's  berch  in  the  proc- 
ess, where  it  is  the  default  of  the  clerks, 
shall  be  reversed  in  the  same  court  by  a 
writ  of  error  sued  by  the  oarty  before  the 
same  justices ;  but  not  without  suing  of 
a  writ  of  error,  although  it  t>e  the  same 
term.  But  in  the  common  pleas,  after  judg- 
ment given  the  same  term,  the  justices  may 
reverse  their  own  judgments,  upon  error  in 
the  process,  or  for  default  of  the  clerks, 
without  any  writ  of  error  sued  forth  ;  but,  in 
another  term,  the  party  ought  to  sue  forth  a 
writ  of  error  thereupon,  returnable  into  the 
king's  bench.  But  of  an  error  in  law,  which 
is  the  default  of  the  justices,  the  same  court 
cannot  reverse  the  judgment  by  a  writ  of 
error  nor  without  a  writ  of  error  ;  but  this 
error"  (even  although  a  mere  interlocutory 
judgment,  aa  I  understand  it)  "  ought  to  be 
particular  case,  I  am  aatistjed,  that  little  if  redressed  in  another  co^rt^l)^ff^^of^er  jna- 
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tices,  by  a  writ  of  error."  A^ain,  Blackatone 
■ays  (vol.3,  p.  407}  "Formerly  the  BUitora 
»rere  much  perplexed  by  writs  of  error 
brought  upon  very  slight  and  trivial  grounds, 
as  miaspelling'a  and  other  miBtakes  of  the 
^erks,  all  which  might  be  amended  at  com- 
mon law,  while  ail  the  proceedings  were  in 
paper ;  for  they  were  then  considered  as  only 

in  fieri,  and  therefore  subject  to  the 
286      control  *of  tb6  court.    But  when  once 

the  record  was  made  up,  it  waa  for- 
merly held,  that  by  the  common  law  no 
amendment  conldbepermitted,  unleu  within 
the  very  term  in  which  the  judicial  act  so 
recorded  was  done  ;  for  during  the  term  the 
record  is  in  the  breast  of  the  court ;  but  after- 
wards it  admitted  of  no  amendment."  Thus 
we  see,  that  in  the  earliest  stages  of  the  com- 
mon law,  the  court  of  king's  bench  could  not 
correct  an  error  of  that  court,  even  daring 
the  same  term,  and  though  the  error  was  the 
mere  default  of  the  clerk,  without  a  writ  of 
error ;  and  that,  as  to  an  error  in  law  in  the 
judgment  of  the  court  itself,  the  same  court 
could  not  correct  it,  even  during  the  same 
term,  by  a  writ  of  error,  nor  without  a  writ 
of  error.  In  process  of  time,  however,  the 
common  law  was  held  to  justify  an  amend- 
ment, even  of  an  error  in  law  in  the  judg- 
ment of  the  court,  by  mere  motion,  at  any 
time  during  the  same  term,  but  not  after  the 
term.  This  was  a  great  extension  of  the  com- 
mon law,  by  the  mere  action  of  the  courts, 
without  the  authority  of  any  statute.  But 
even  this  did  not  satisfy  the  demands  of  the 
public  convenience.  And  we  find  that  the 
conrlsproceededstili  farther  ;  for  Black  stone 
adds — "  But  now  the  courts  are  tiecomemore 
liberal ;  and,  where  justice  requires  it,  will 
allow  of  amendments  at  any  time  while  the 
•nit  is  depending,  notwithstanding  the  record 
be  made  up  and  the  term  be  past.  For  they 
at  present  consider  the  proceedings  as  in  fieri 
till  judgment  is  given  ;  and  therefore  that, 
till  then,  they  have  power  to  permit  amend- 
meots  by  the  common  law."  It  ia  true  that 
he  further  adds — "  But  when  judgment  is 
once  griven  and  enrolled,  no  amendment  is 
permitted  in  any  suluequent  term."  He  here 
alludes  unquestionably,  to  final  judgments. 
But  this  intiibition  of  the  power  of  amending 
final  judgments,  after  the  term,  would  seem 
to  be  founded  on  the  statute  of  11  Heu.  4,  ch. 
3,  since  Blackstone  refers  to  that  statute  as 

the  authority  for  the  position.  That 
287      statute  declares,  *"that  the  records  and 

process  of  pleas  real  and  personal,  and 
of  assizes  of  novel  disseizin  or  mortd ancestor, 
and  certifications,  and  of  others,  whereof 
judgment  ia  given  and  enrolled,  or  any  thing 
touching  such  pteas,  shall  in  nowise  be 
amended  nor  impaired  by  new  entering  of 
the  clerks,  or  by  record,  or  any  thing  to 
be  certified  or  testified,  or  commandment  of 
any  justice  whatever,  in  no  term  after  that 
such  judgment  in  such  pleas  is  given  and 
enrolled."  But  this  statute  is  not  in  force 
here;  nor  have  we  any  similar  statute. 
We  are,  therefore,  at  liberty  to  go  as  far 
astheprinciplesof  the  common  law,  amended 
by  the  spirit  of  liberality  in  modern  times, 
will    carry    us.    It  is    admitted,  that 


itderation,  may  be  set  aside,  on 
>tion,  at  anytime  during  the  term. 
This,  possibly,  may  be  as  far  as  an  in- 
fenour  court  ought  to  go ;  for  if  an  error 
has  t>een  committed  by  such  court,  it  may 
be  rectified  by  resorting  to  a  snperiour 
court.  But  this  is  the  court  of  the  last  resort; 
and  when  it  errs  (as  err  it  sometimes  must, 
being  human)  its  errors  will  be  irreversible, 
unless  it  be  allowed  to  correct  them  itself. 
It  will  correct  its  errors,  if  discovered  during 
the  term.  Why  shall  it  not  do  so  afterwards  ? 
What  magical  influence  has  the  lapse  of  a 
day,  or  the  expiration  of  a  term,  to  sanctify 
error  and  perpetuate  injustice  7  There  is  no 
law  far  it,  and  reason  revolts  against  it. 

We  have  seen,  that  the  inferiour  courts 
thought,  for  a  long  time,  that  they  had  no 
power  over  interlocutory  judgments  and  de- 
crees, after  the  term.  We  have  seen,  that, 
without  the  sanction  of  any  statute,  they 
were  afterwards  induced  by  a  regard  to  "  the 
requirements  of  justice,"  to  extend  their 
power  beyond  the  term.  Upon  the  same 
principles,  this  court  ought  to  extend  its 
power  of  amending  even  final  judgments, 
beyond  the  term  ;  for  otherwise  there  will  be 
a  denial  of  justice.    This  ought  to  l>e  done 

in  those  cases  at  least,  where,  as  in 
28S     'this  case,  the  judgment  or  decree  has 

not  been  certified,  and  where,  conse- 
quently, there  can  be  no  clashing  of  conflict- 
ing jurisdictions. 

Again,  this  is  a  suit  in  chancery ;  and  this 
court,  in  deciding  it,  sits  as  a  court  of  chan- 
cery. Now,  it  will  be  recollected,  that  all 
inferiour  courts  of  chancery,  although  they 
cannot,  after  the  term,  correct  their  own 
final  decrees  on  mere  motion,  yet  may  do.  so 
by  bill  of  review,  long  after  the  term.  Shall 
an  inferiour  court  be  thus  allowed  to  correct 
its  own  errors,  rather  than  force  the  parties 
to  the  expense  and  inconvenience  of  seeking 
redress  in  a  superiour  court,  and  shall  noth- 
ing be  left  to  this,  the  court  in  the  last  resort, 
but  to  mourn  that  the  injustice  it  has  inad- 
vertently committed  is  irremediable  ?  If 
this  be  so,  it  calls  loudly  for  legislative  in- 

It  is  objected,  that  if  this  court  were,  at  a 
subsequent  term,  to  allow  a  cause  to  be  rear- 
gued that  had  been  finally  decided  at  a 
preceding  term,  the  frequency  of  such  ap- 
plications would  obstruct  the  course  of  busi- 
ness, and  would  perpetuate  litigation.  I 
cannot  think  that  such  woulil  be  the  result. 
Time  cools  the  zeal  of  the  unsuccessful  coun- 
sel ;  and  reflection  more  frequently  weak- 
ens, than  strengthens,  his  conviction  that 
this  court  erred  in  deciding  the  cause  against 
his  client.  I  should  therefore  think,  that 
motions  for  reargument  would  be  less  fre- 
quent after  the  term  than  during  the  term. 
The  right  to  move  for  a  reargument  during 
the  term,  has  always  been  exercised  at  the 
discretion  of  the  counsel :  yet,  although  I 
have  been  a  member  of  this  court  for  more 
than  twenty  years,  I  can  confidently  affirm, 
that  there  have  not  t>een  as  many  as  twenty 
applications  for  the   reargument  of  causes. 

It  is  objected,  tliat  the  practice  of  the  court 
has  t>een  against  the  exercise  of  this  power. 


a  final  judgment,  pronounced  on  the  grav-   I  am  free  to  admit  that  the  leaning  of  the 
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court  baa,  ^Dcrally,  been  that  way.    But  I 
do  uot   think   it   baa  been   invariable. 

289  I  do  "not  remember  that  any  case  has 
occurred,  where,  as  in  thia  caa«,  tbe 

application  was  made  before  tbe  judg-ment  or 
decree  had  been  certified.  The  case  of  Pat- 
terson v.  Campbell  is  among  the  last  where  an 
application  was  made,  after  the  term,  to  set 
aside  the  decree  and  grant  arebearing  ;  and 
in  that  case,  it  is  believed,  the  decree  has  been 
certified.  Tbe  application  was  made  on 
gronnd  that  mr.  Johnson  had  forgottet 
mark  bis  name  on  tbe  docket,  as  counse 
the  case  ;  in  consequence  of  which,  it 
taken  up  and  decided  in  his  absence, 
the  next  term,  on  the  application  of 
Johnson,  stating  these  facts,  tbe  decree  was 
set  aside,  and  a  reargument  directed.  Now, 
if  the  forgetfuinesa  of  counsel  to  mark  him- 
self as  such  on  the  docket,  be  sufficient  to 
break  the  spell  of  tbe  expiration  of  the  term, 
I  cannot  perceive  why  the  conviction  of  the 
court  that  it  bas  itself  erred,  should  not  pro- 
duce the  same  effect. 

Moreover,  whatever  may  have  t>een  the 
practice  of  tbe  court,  it  is  competent  to  the 
court  to  change  it,  where  it  bas  not  been 
prescribed  by  positive  law. 

Upon  the  whole,  I  am  satisfied  that  we 
have  the  power  to  set  aside  the  former  decree, 
and  grant  a  rehearing ;  and  that  this  is  a 
case  in  which  tbe  power  ought  to  be  exer- 
cised. It  might  save  much  time  and  expense. 
But  the  party  will  not  l>e  without  redress, 
even  if  the  rehearing  shall  be  refused.  The 
decree  provides,  that  when  the  case  gets  back 
to  the  court  of  chancery,  any  exceptions  may 
be  taken  to  the  report  of  the  commissioner, 
which  might  have  tieen  made  at  any  former 
period.  It  will,  therefore,  be  competent  to 
either  party  to  shew,  that  tbe  commissioner 
was  mistaken  in  the  facts  stated  in  his  report ; 
and  if  this  be  done,  it  will  tte  the  duty  of  the 
court  of  chancery  to  pronounce  the  law  appli- 
cable to  that  new  state  of  facts,  without 
regard  to  the  opinion  which  thiscourt  has  pro- 
nounced upon  a  different  state  of  facts. 

290  •BROOKE,  J.    The  orders  of  this 
court  respecting  any  matter  before  it, 

are  always  in  the  power  of  the  court,  to  be 
corrected  or  recalled,  if  necessary,  until  they 
are  executed.  They  do  not  stand  on  the 
ground  of  a  judgment  or  decree,  which  is  ont 
of  the  power  of  the  court,  after  tbe  term  at 
which  it  was  entered,  and  after  the  order  to 
certify  it  to  the  inferiour  court  has  been  exe- 
cuted. Until  that  is  done,  the  order  to  certify 
it  may  be  recalled  at  any  time:  when  that 
order  is  executed,  the  court  has  no  power  to 
recall,  and  no  process  by  which  it  can  recall, 
the  record,  even  though  the  decree  of  this 
court  may  not  have  t>een  acted  on  in  the 
inferiour  court-  Such  was  the  rule  adopted 
by  this  court  in  the  case  of  Tbe  Common- 
wealth r.  Beaumarcbais.  That  case  was 
argued,  and  the  opinions  of  the  judges  deliv- 
ered, in  November  1801.  The  court  directed 
tbe  reargument  in  May  1803.  The  president, 
Pendleton,  in  delivering  the  opinion  of  the 
court,  said—"  The  court  is  not  precluded 
from  correcting  the  mistake  in  the  former 
entry,  since  the  record  remains  in  court,  and 
tbe  cause  undecided."    If  tbe  fact  of  the 


cause  being  undecided  was  the  reason  why 
the  court  was  not  precluded  from  correcting 
the  mistake,  that  might  have  t>een  done  by 
lookingat  its  own  order  book.  The  other  was 
evidently  the  ground  :  the  record  remained 
in  court  ;  the  order  to  certify  it  to  the  court 
of  chancery  had  not  been  executed  ;'  there 
could  be  no  conflicting  decrees  j  tbe  order  to 
certify  it  could  be  recalled  without  the  least 
inconvenience:  and,  therefore,  the  mistake 
in  the  decree  could  be  corrected. 

There  are  few  cases  reported  on  this  point ; 
and  where  a  rehearing  has  been  allowed,  this 
ground,  that  the  record  remained  in  court, 
has  not  been  stated.  Tbe  cases  of  refusal  to 
rehear  have  been  tbe  most  numerous  ;  and 
hardly  any  of  them  have  been  reported.  The 
rehearing  has  been  denied  on  one  of  two 
grounds;  eitherthat  there  was  no  error 

291  In  the  judgment  or  decree,  or  *that  the 
record  bad  been  sent  out :  but  however 

that  may  be,  nothing  in  language  can  be 
plainer,  than  that  the  court  in  The  Common- 
wealth V.  Beaumarchaia,  proceeded  on  the 
ground,  that  tbe  order  to  certify  tbe  decree  to 
the  court  of  chancery  not  having  t>een  exe- 
cuted, the  record  remained  in  court,  and  so  tbe 
decree,  being  erroneous,  might  be  corrected ; 
and  when  judge  Pendleton  added,  that  the 
cause  was  undecided,  all  he  could  have  meant 
was,  that  the  decree  was  erroneous.  Omis- 
sions in  a  decree  may  make  it  as  erroneous  as 
errors  of  commission.  If  tbe  record  bad  been 
certified  to  the  court  of  chancery,  tbe  ground 
that  the  cause  was  undecided  could  not  have 
been  taken  ;  for  then  there  would  have  been 
two  conflicting  decrees  of  this  court  certified 
to  tbe  court  of  chancery. 

It  is  said,  that  this  rule  for  rehearing  tbe 
cause  so  long  as  tbe  record  is  not  certified  to 
the  inferiour  court,  would  operate  unequally 
to  suitors,  because  tbe  clerk  may  send  out 
the  record  in  some  cases,  and  neglect  to  do  so 
in  others  ;  that  his  neglect  would  leave  it  in 
the  power  of  the  court  to  correct  its  errors  in 
the  one  set  of  cases,  while  in  the  other,  his 
diligence  would  take  away  from  the  court 
the  power  of  correction.  Still,  it  must  be 
admitted,  that  tbe  effect  of  such  a  rule  would 
be  to  do  more  justice,  than  a  rigid  adherence 
to  the  opposite  rule,  that  after  the  end  of  the 
term,  no  error,  however  great  and  palpable, 
can  be  corrected.  But  there  is  nothing  in 
the  objection.  The  law  prescribes  the  duties 
of  tbe  clerk,  and  be  takes  an  oath  to  perform 
them.  He  cannot  send  out  all  the  records 
uno  flatu ;  some  must  be  postponed  to  others ; 
and  the  manner  in  which  he  performs  his 
duty  cannot  affect  the  power  of  the  court 
over  its  orders  and  records  so  long  as  they  in 
fact  remain  in  court. 

Tbe   case   of  Campbell- v.    Patterson  has 

been  mentioned.     I  did  not  sit  in  that  case: 

if  I  had  been  present,  I  might  have  been 

against  tbe  rehearing.    If  the  record 

292  had  'been  sent  out  in  that  case,  the 
case  goes  further  In  support  of  motions 

to  rehear  after  the  term,  than  any  other  case 
decided  by  the  court  Tbe  case  of  The  Bank 
of  Virginia  v.  Craig  is  not  in  point ;  for 
there  the  record  had  been  sent  out,  and  the 
court  had  no  process  by  which  It  could  recall 
it ;  so  that  if  the  cause  had  been  reheard,  a 
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different  decree  from  the  one  which  had  been 
entered,  might  have  been  sent  out,  and  when 
certified  might  have  been  in  conflict  with 
the  first  decree. 

Examples  drawn  from  inferiour  courts 
have  no  application.  Their  errors  can 
always  be  corrected  bj  the  snperiour  court ; 
and  thej  themselves  have  no  power  of  cor- 
rection after  the  term  has  passed,  except  in 
soita  in  chancer;,  where  a  bill  of  review  may 
be  filed.  Nor  are  the  examples  of  the  courts 
of  king's  bench  and  common  pleas  In  Eng-- 
land.  of  any  force :  neither  of  them  la  a 
anpreme  court,  and  their  errors  may  be  cor- 
rected elsewhere. 

In  every  view,  1  have  no  doubt  of  the 
power  of  th&  court  to  rehear  the  cause  ;  and 
I  think  it  might  promote  justice  to  rehear  it, 
and  to  change  the  decree.  But  my  brother 
judges  incline  to  the  opinion  (as  I  myself  do) 
that  under  the  reseivation  in  the  decree  of 
this  court,  of  a  right  to  both  parties  to 
except  to  the  commissioner's  report  now  in 
the  record,  and  to  any  other  report  that  may 
be  made  in  the  cause,  justice  may  be  done  to 
the  appellee.  I  have  the  less  reluctance, 
therefore,  the  court  being  equally  divided,  to 
prononnce  that  the  motion  far  a  rehearing 
is  overruled.  ^^ 

293        *Smith  v.  Browne's  Adm'r  and 
Morton's  Adm'r. 

March,  IBB.  Siclimoad. 
(Ab«nt  BBOOKI.  J.) 
Ll>  PcndeiM— Waiver  •!  CIsiB  sgahMt  PnrcbsMr  Ptw 
ikote   LH«*-CsM    M  Bar.— 1{.  peadiQS  a  suit  In 
cbancen'  tor  recoverr  of  slaves  and  their  proBIs, 
one  otttiealBveslH  sold  by  the  defendant,  and  the 
plalntlSs   ask  and  obtain  a  decree  asalnat  the 
defendant  for  the  valne  of  the  sUTe  sold,  tbey 
Iberebj  waive  their  claim  asainat  the  pnrchaser 
pendente  Ute  for  the  apeclllc  propertT- 
In  September  181?,  an  interlocutory  decree 
was  made  by  the  snperiour  court  of  chancery 
of   Fredericksburg,     in  a   suit    wherein  the 
appellees  and    others  were  plaintiffs,    and 
John  Fox  administrator  ofoneThrelkeld  and 
husband  of  Threlkeld's  daughter  was  defend- 
ant ;  by  which  decree  the  court  declared,  that 
the  plaintiffs  were  entitled  to  a  female  slave 
named  Kate  and  her  increase,  and  that  the 
defendant    should    deliver  to   them  all   the 
descendants  of  Kate  that  were  in  his  posses- 
sion or  power,  and  should  render  an  account 
of  the  profits  of  the  slaves  &c.  The  defendant 
appealed  from  that  decree  to  this  court ;  by 
which,  on  the  1st  April  1S28,  the  decree  was 
affirmed,  with  some  modifications. 

Immediately  after  the  cause  got  back  to 
the  court  of  chancery,  namely,  on  the  26th 
April  1828,  upon  a.  suggestion  of  the  plain- 
tiffs, that,  since  the  decree  of  September 
1817,  and  while  the  cause  was  pending  in  the 
court  of  appeals,  a  slave  named  James,  one 
of  the  descendants  of  the  woman  Kate,  had 
been  given  by  the  defendant  John  Fox  to  his 
son  Elijah  Fox,  subject  to  the  claim  of  the 
plaintiffs,   and  that  slave  had  come  to  and 


'  principal  case  was  cited  In 
Oabom  v.  Glasscock,  N  W.  Va.  7W.  TBI,  SO  S,  E.  Rep. 
Toa.  Od  this  subject,  see  Kenerally.  mooosraphic 
•Off  OD  "Us  Pendens." 


was  now  in  the  possession  of  Yeatmans 
Smith  (the  now  appellant),— the  court  made 
a  rule  upon  Smith  to  deliver  the  slave  James 
to  the  marshal  of  the  court  to  t>e  by  him  de- 
livered   to    the   plaintiffs,   unless  he 

294  should  shew  *canse  to  the  contrary  at 
the  next  term.    This  rule  was  served 

on  Smith  :  but  it  appeared  that  no  further 
proceedings  were  had  on  it. 

The  order  for  the  account  directed  by  the 
decree  of  1817,  wag  then  put  into  the  hands 
of  a  commissioner  of  the  court  to  be  executed. 
The  commissioner  made  a  report  In  February 
1S29,  by  which  it  appeared,  that  there  was  a 
large  amount  of  profits  of  the  slaves  in  ques- 
tion for  which  the  defendant  Fox  was  ac- 
countable, and  that  some  of  the  slaves  had 
been  sold,  among  whom  were  the  above  men- 
tioned slave  James  and  another  named 
Henry,  and  the  proceeds  of  the  sales,  exclu- 
sive of  the  proceeds  of  the  sale  of  Benry, 
amounted  to  1326  dollars.  And  the  cause 
coming  on  for  hearing  on  the  report,  in  May 
1829,  the  court  decreed,  that  the  defendant 
should  pay  one  moiety  of  the  sum  due  for 
profits,  and  one  moiety  of  the  1326  dollars, 
proceeds  of  the  sales  of  slaves  exclusive  of 
Henry,  to  the  administrator  of  Browne,  and 
the  other  moieties  to  the  administrator  of 
Morton  ;  (that  is,  the  court  decreed,  that  Fox 
should  pay  those  parties  the  proceeds  of  the 
sale  of  the  slave  James,  but  not  those  of  the 
slave  Henry);  "the  plaintiffs  waiving  any 
decree  against  Fox  for  the  value  of  the  slave 
Henry,  and  reserving  liberty  to  apply  for 
further  relief  against  Fox  as  to  that  slave." 

In  June  183S,  the  circuit  superiour  court  of 
Spotsylvania,  (to  which  the  execution  of  the 
decrees  of  the  farmer  court  of  chancery  of 
Fredericksburg  appertained), — on  the  motion 
of  the  administrators  of  Browne  and  Morton, 
the  now  appellees,  suggesting  that  since  the 
decree  of  September  1S17,  the  two  slaves 
James  and  Henry,  descendants  of  the  slave 
Kate,  had  been  transferred  from  the  posses- 
sion of  the  defendant  John  Fox  to  his  son  Eli- 
jah Fox,  and  had  since  come  to  the  possession 
of  Yeatmans  Smith  the  now  appellant, —made 
a  rule  upon  Smith  to  show  cause  at  the  next 
term  of  the  court,  why  he  should  not  be  or- 
dered to  deliver  the  slaves  James  and 

295  *Henry  to  the  appellees,  and  to  account 
for  the  profits  thereof  since  they  came 

to  his  hands,  or  submit  to  such  other  order  in 
the  premises  as  the  court  should  think  proper. 
The  facts  of  the  case  appearing  on  this  rule, 
collected  from  the  answer  of  Smith  thereto, 
and  the  evidence  of  witnesses,  were  as  follows 
— The  slave  James  was  taken  by  the  sheriff 
and  sold  under  an  execution  against  Elijah 
Fox,  in  1827,  and  was  purchased  at  the 
sheriff's  sale,  by  Smith,  who  had  ever 
since  and  still  held  possession  of  him.  As 
to  the  other  slave  Henry,  he  was  conveyed 
by  a  deed  of  trust  in  January  1827,  to  a 
trustee,  to  secure  a  debt  due  to  Smith  ;  and 
afterwards,  during  the  same  year,  this  slave 
was  in  Smith's  possession  for  one  or  two 
days,  and  Smith  desired  and  intended  to 
purchase  him ;  but  it  appeared  he  did  not  ; 
for  the  slave  was  taken  sick,  declared  he 
would  not  live  with  Smith,  ran  off,  and  re- 
turned to  the  farm  of  Fox ;    and  then  Fox 
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sold  him  to  one  Alaop,  and  Smith  h&d  liim 
carried  from  Fox's  farm  and  delivered  to 
Alaop,  who,  by  Foi'a  directions,  paid  the  pur- 
chase money  to  Smith.  Smith  had  no  actual 
notice  of  the  decree  of  September  1817, 
whereby  theae  slaves  were  declared  to  t>e  the 
property  of  the  appellees,  or  that  they  had 
any  claim  to  them. 

The  circuit  superiour  court  was  of  opinion, 
that  Smith  was  liable  for  the  slaves  James 
and  Henry,  as  the  purchaser  thereof  pendente 
lite,  and  therefore  made  the  rule  absolute, 
and  directed  Smith  to  deliver  the  slave  James 
to  the  appellees,  and  to  pay  them  350  dollars 
the  purchase  money  of  the  slave  Henry, 
which  he  had  received  from  Alsop  ;  but  the 
court  refused  to  make  Smith  account  for  the 
profits  of  James,  or  for  interest  on  the  pur- 
chase money  he  had  received  for  Henry. 
From  which  order,  this  court,  upon  the  peti- 
tion of  Smith,  allowed  him  an  appeal. 

Stanard,  for  the  appellant. 

Moucure  and  Harrison,  for  the  appel- 
lees. 

296  "TUCKER,  P.    The  plainUffs  in  eq- 
uity, by  proceeding  to  take  a  decree 

against  Fox  for  the  value  of  the  slave  James, 
abandoned  their  proceeding  in  rem,  and 
could  not  afterwards  proceed  for  the  specific 
property  against  the  purchaser  pendente  lite, 
as  the  title  of  the  slave  was  changed  by  a 
decree  for  his  value.  As  to  Henry,  he  was 
•old  by  Fox  to  Alsop  ;  and  as  Smith  was  in 
the  transaction  neither  buyer  nor  seller, 
he  is  not  liable  to  refund  the  proceeds, 
though  the  same  may  have  been  paid  over  to 
him  In  satisfaction  of  his  claim  against  Fox. 
The  order  is  to  be  reversed,  and  the  rule 
discharged,  with  costs. 

297  •Chapman  v.  Chevls.* 

Uarcb,  18S8.  RIcbmoDd. 
(Absent  Brooks  and  PiBXXB.  J.) 

MerilU-  DalsBlt— Motloii— PsrtlCA-RapnueatBtli 
Dead  Sunty.— Wliere  a  slieriff  makes  rrtnmo 
eiecnttoQ  tlial  lie  has  received  tlie  money, 
mates  default  In  paying-  the  same  to  the  cred 
It  Is  lawful  for  the  creditor,  upon  a  motion  ui 
the  statute.  I  Rev.  Code.  ch.  1M,  I  48.  to  obtain 
JudKment  igiinM  tbe  sheriff  and  such 
tlea  as  are  alive,  without  Incladlnsthe: 
tives  of  a  surety  who  Is  dead. 

Sanc-DcHaod  of  MMMy  Received  BmOm  E 
CrcdHor**  AttonMy— SoHldsBCy  of.— Wbere  an  ele- 
cotion  Ih  delivered  to  the  sheriff  of  a  county  other 
than  that  In  which  the  creditor  resides,  and  the 
creditor  employs  an  attorney  at  law,  practlslns 
the  BherlB'B  county,  to  collect  the  money,  wtthov 
however.  bIvIuk  the  attorney  a  written  order,  and 
then  tbe  altomey  makes  a  demand  of  tbi 
from  the  aberlH,  such  demand,  if  no  oblei 
made  at  the  lime  to  tbe  anthorlty  of  ibe  i 
to  receive  the  money,  is.  notwlthstandlns:  tbe 
statnle,  1  Rev.  Code,  ch.  1M,  I  M.  a  sumclent 
demand  to  lostlfy  a  lad»meut  aeainst  the  sheriff. 

Sane— Afcnt   ol   Creditor— QiMcre.— Question. 
evidence,   whether   person  filling   the   oBlce    of 
sheriff,  and  ha  vine  an  eiecntlon  In  hla  hands,  n 


not  tbe  asent  of  tbe  creditor,  and  whether  the 
sureties  of  tbe  sberlfl  shoald  not  be  exonerated. 
on  tbe  (rrouDd  that  tbe  amount  of  tbe  execution 
bad  been   received  by  bim  In  tbe  character  of 

Motion  in  the  circuit  court  of  King  Georf^e 
county,  under  the  48th  section  of  the  act 
concerning  executions,  1  Rev.  Code,  ch.  134, 
p.  S42.«  On  the  27th  of  April  1825,  a  writ  of 
fieri  facias  issued  from  that  court,  in  favour 
of  William  I.  Chapman  administrator  of  Jane 
Chapman  deceased,  against  William  S.  Jett 
and  two  others,  for  876  dollars  55  cents,  to  be 
discharged  by  the  payment  of  438  dollars  32 
cents,  with  interest  from  the  11th  of  October 
1824  till  paid,  and  the  costs ;  which 
*writ  was  directed  to  the  sheriff  of 
King  George  county,  and  was  returna- 
ble to  the  first  Monday  in  July  following. 
Upon  this  execution  the  following  return 
was  made—"  Executed  and  ready  to  satisfy. 
David  T.  Chevis,  sheriff."  In  April  1830. 
notice  waa  given  that  a  motion  wonld  be 
made  for  judgment  against  Chevis,  and  John 
Smith,  Thomas  Smith  and  John  G. 
Stuart,  his  sureties.  Only  the  sureties  made 
defence. 

Upon  the  hearing  of  the  motion,  the  plain- 
tiff gave  in  evidence  the  official  bond  of  the 
sheriff,  bearing  date  the  3d  of  March  1825. 
It  was  a  joint  and  several  obligation,  exe- 
cuted by  Chevis  with  Austin  Smith,  Thomas 
Smith,  John  G.  Stuart  and  John  H.  Smith  as 
sureties ;  and  the  commission  from  the  gov- 
ernor, recited  in  it,  was  stated  to  bear  date 
the  4th  of  January  1825.  The  plaintiff  also 
gave  in  evidence  an  order  of  the  county 
court,  which  shewed  that  Chevis  qualified  to 
mission  on  the  3d  of  March  1825.  The 
statement  on  the  execution  was  as  follows : 
"Principal  J  438  32 

Interest  from  11  Octot>er  1824  to  11 

August  1826  48  21 

Costs  5  78 

S  492  31 
Sheriff's  commissions 

on  first  S300  00  $15  00 

Sheriff's  commissions 

on  first  192  31      "  "■ 
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•This  section  provides,  that  "If  any  sheriff,  ander- 
sherifl.  or  other  oCBcer  shall  make  return  uimn  any 
writ  of  9eri  facias  or  venditioni  exponas,  that  be 
hatb  levied  the  debt,  damages  or  costs,  as  In  lucb 
writ  Is  reaulred.  or  any  part  thereof,  and  sball  not 
immediately  pay  the  same  to  the  party  to  wbom  tbe 
Bame  Is  payable,  or  hla  attorney."- "It  shall  and 
may  be  lawful  for  the  creditor  at  whose  suit  snch 
writ  of  fieri  facias  or  veudltloDi  exponas  shall  Issue. 
upon  a  motion  made  In  tbe  next  succeedlns  general 
court,  or  other  court  from  whence  sach  writ  aball 
Issue,  to  demand  iDdement  asalast  such  sberlff. 
undersberlff  or  other  offlcer.  or  the  secnrltles  of 
either  of  tbem.  or  their  leeal  representatives. 
Jointly,  for  tbe  money  or  tobacco  mentioned  In  such 
writ,  or  BO  moch  as  sball  be  returned  levied  on  sncb 
writs  of  fieri  facias  or  venditioni  exponas,  with 
interest  tbereon  at  the  rate/)^  fifteen ,lfe^  centum 


ate  x)f  fifteen  oer  c< 
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The  plaintiff's  couaKl  proved,  that  about 
April  182S,   he  nas  employed   by   the 

299  plaintiff  as  his  attorney  to  collect  *the 
execution,  which  was  then  in  the  hands 

of  Chevis.  That,  in  the  character  of  snch 
attorney,  he  immediately  afterwards  exam- 
ined into  the  situation  of  the  execution,  and 
found  that  it  had  not  t>een  returned.  That 
he  therenpou  called  upon  Chevis,  and,  as 
attorney  for  the  plaintiff,  required  him  to 
return  the  execution  :  which  was  accordingly 
returned  in  June  1828.  That  as  soon  there- 
after as  he  could  meet  with  Chevis  (which 
he  could  not  do  for  some  time)  he,  as  attor- 
ney, made  a  formal  demand  of  the  money 
from  Chevis,  which  he  failed  to  pay.  Where- 
upon a  notice  was  immediately  prepared  ; 
btat  the  indisposition  of  the  judge  caused  a 
failure  of  the  court  for  several  terms. 

The  counsel  by  whom  this  proof  was  made, 
was  not  the  attorney  who  prosecuted  the 
original  snit,  wherein  the  judgment  was 
obtained  on  which  the  execution  isaued 
against  Jett  and  others.  The  attorney  in 
that  snit  was  Thomas  Smith,  one  of  the 
defendants  in  the  motion. 

The  said  counsel  also  proved,  that  at  the 
time  he  first  called  on  Chevis  as  attorney, 
and  at  the  time  he  made  the  demand,  he  had 
no  formal  written  authority  to  act,  and  pre- 
sented none ;  but  that  he'  was  at  that  time 
r^^arly  qaaliRed,  atid  regularly  practising, 
as  an  attorney  in  the  court  of  King  George 
county,  and  acted  on  the  authority  conferred 
on  htm  by  the  plaintiff,  as  his  counsel  or 
attorney.  That  since  he  was  first  spoken  to 
by  the  plaintiff,  he  had  received  -  various 
letters  from  him,  on  the  subject  of  his  claim 
and  in  relation  to  the  steps  to  be  taken 
which  steps  he  had  since  taken.  He  further 
proved,  that  at  the  time  when  he  first  called 
on  Chevis  as  attorney,  Chevis  admitted 

300  that  the  execution  'had  been  satisfied, 
and  mentioned  that  his  sureties  meant 

to  contend  that  they  were  not  liable  for  the 
debt,  on  the  ground  that  he  had  collected  the 
money  as  agent  of  the  plaintiff ;  but  that  no 
snch  defence  could  t>e  made,  because  he  had 
received  the  money  as  sheriff,  and  not  by 
virtue  of  any  agency. 

The    plaintiff    also    proved,    that    Austin 
Smith,  one  of  the  obligors  in  the   sheriff's 
official  bond,  died  before  the  notice  in  this 
case  was  given.     It  appeared,  however,  thi 
administration  had    been    granted 
estate  of  Smith,  and  that  the  admi: 
was  living  in  the  county  of  King  George. 

To  sustain  the  defence,  the  sureties  offered 
evidence  to  prove  that  mrs.  Chapmi 
plaintiff's  intestate,  owned  a  tract  of  land 
in  King  George  county,  and  that  before  it 
was  sold,  Chevis  rented  it  out,  and  received 
the  rents ;  that  the  land  was  sold  to  William 
S.  Jett,  and  the  two  deeds  prepared 
occasion  were  drawn  at  the  request  of 
Cbevis;  one  being  a  deed  from  mrs.  Cbap- 

per  annum,  from  tbe  return  dar  af  tbe  execution 
nntll  tbejudsmeut  aliall  t>e  dlBcharscCI;  aud  Bucb 
coart  Is  berebr  aathorlzed  and  required 


in,  conveying  the  land  to  Jett,  which  was 
be  sent  to  her  to  execute;  the  other,  a 
deed  of  trust  from  Jett  to  Chevis,  to  secure 
the  purchase  money.  By  the  deed  of  trust, 
which  was  produced,  it  appeared  that  the 
debt  thereby  secured  was  for  800  dollars,  and 
was  due  by  two  l>onds  for  400  dollars  each, 
one  payable  the  1st  of  April  1834,  and  the 
other  the  1st  of  April  1325.  The  bond  pay- 
able in  1824  was  produced,  and  appeared  to 
the  handwriting  of  Chevis.  Judgment 
had  been  obtained  on  it,  and  execution  hav- 
ing issued,  a  forthcoming  bond  was  taken  ; 
and  on  that  forthcoming  bond  the  judgment 
obtained,  on  which  the  execution  issued 
that  was  mentioned  in  the  notice.  The  deed 
of  trust  bore  date  the  15th  of  April  1823,  and 
the  witness  who  drew  it,  thought  it  was 
written  on  that  day.  He  was  sure  the  deeds 
itten  about  that  time.  He  did  net 
recollect  distinctly  what  passed  between  Jelt 
and  Chevis  during  the  negotiation,  but  his 
impression  was,  that  some  difficulty 
arose  between  them  as  to  the  time  *of 
payment,  which madeit  necessary  that 
letters  should  pass  between  Chevis  and  mrs. 
Chapman,  who  resided  in  thecounty  of  Sliza- 
"  City.  Subsequent  to  the  sale,  the  wit- 
saw  the  Iwnds  for  the  purchase  money  in 
the  pOKsession  of  Chevis.  He  did  not  recol- 
lect the  precise  time,  but  remembered  seeing 
them  in  the  possession  of  Chevis  after  he 
ilified  as  sheriff.  It  appeared  that  Chevis 
qualified  in  the  first  instance  as  sheriff  in 
May  1824,  and  that  the  suit  on  the  bond  pay- 
able in  1824  was  commenced  in  July  of  that 
year.  The  witness  further  tettified  that  he 
once  had  a  conversation  with  the  plaintiff, 
in  which  the  plaintiff  stated,  that  he  had 
often  pressed  Chevis  for  money,  and  could 
not  get  any  ;  that  he  told  Chevis  he  did  not 
wish  mr.  Jett  sued,  but  wished  him  to  get 
the  money  as  soon  as  he  could,  and  transmit 
it  to  him,  his  mother  having  left  some  debts 
which  he  wished  to  pay.  The  plaintiff  also 
told  the  witness,  that  he  had  bieen  deceived 
in  Chevis  ;  that  he  had  thought,  if  there  was 
an  honest  man  in  the  world,  he  was  one. 
This  remark  was  made  in  a  conversation  in 
which  the  plaintiff  was  complaining  that 
Chevis  had  pressed  Jett  for  the  money,  and 
had  made  use  of  it  himself.  He  complained 
that  Chevis  had  sued  Jett  contrary  to  his 
wishes.  Yet,  though  he  would  not  have 
wished  Jett  sued,  he  did  not  say  that  Chevia 
had  no  right  to  bring  the  suit.  The  witness 
being  asked  if  he  knew  whether  Chevis  had 
levied  the  execution  against  Jett,  stated,  that 
he  did  not  know  any  thing  about  it,  but  that 
Chevis  had  stated  to  him  that  he  had  levied 

Another  witness  testified,  that  in  1825,  he 
went  from  Norfolk  to  Richmond  in  the 
steamboat  Richmond,  the  captain  of  which 
was  a  gentleman  named  Chapman ;  who, 
learning  that  the  witness  was  from  King 
George,  told  him  that  he  bad  relations  in 
that  county,  and  asked  the  witness  about 
Chevis.  He  stated  that  he  had  put  some 
claims  arising  out  of  the  sale  of  his  mother's 
IndcmcDt  accordlQsly.  and  to  award  execution  land  to  Jett,  in  the  hands  of  Chevis  to 
r  offlcer  have  ten  |  collect,      and      enquired     whether    he 

good;    to    which    the    wit^ef^,((Pf^ered, 
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302  *he  believed  he  was.  The  plaintiff  ii 
thie  case  is  the  same  g-entleman  who 
was  captain  of  the  steamboat.  In  the  winter 
of  1826-7.  the  witness  beinR  in  Kichmood. 
was  called  on  by  him,  and  he  ag-ain  made 
enquiries  as  to  the  solvency  of  Chevia. 
witness,  not  having  confidence  at  that 
in  Chevia,  rather  evaded  the  question.  The 
plaintiff  stated  that  he  had  been  disappointed 
in  Chevis,  In  the  winter  of  1827-8,  the 
plaintiff  again  expressed 
uneasiness  about  his  claim,  and  stated  that 
CheviB  had  written  to  him,  prorais 
meet  him  in  Richmond  and  pay  hi 
money,  but  had  failed  to  do  so.  The  plaintiff 
did  not,  in  any  of  these  conversati 
intimate  that  a  suit  had  been  brought 
against  Jett.  No  impression  was  made 
the  mind  of  the  witness  of  a  suit  having  been 
brought.  And  the  witness  expressed  hi 
belief,  that  the  plaintiff  did  not  know,  at  th 
time,  that  there  had  been  a  suit. 

After  the  sureties  had  closed  their  ev 
dence,  the  plaintiff,  in  farther  support  of  hi 
motion,  introduced  a  receipt  in  these  words 
■'S230.  Received  April  16th  1825,  of  mi 
William  S.  Jett,  ,the  sum  of  230  dollars,  i 
part  of  the  within  stated  execution.  David 
T.  Chevis,  sheriff"— together  with 
ment  endorsed  on  the  back  of  said 
and  referred  to  thereby,  in  the  words  and 
figures  following : 

"  Chapman's  adm'r  v.  Jett  &c.  Fi.  fa. 
Debt  S438  32 

Int  from  11th  day  of  October  1824 
till  16th  day  of  May  1825,  say  7 
months  S  days  15  71 

Costs  ■  5  78 

S459  81 
Sheriff' 

on  first  S300, 
andonJlS9  75, 


$i78  00' 


303  "and  also  another  receipt  in  these 
words:  "Received  December 9th  1825, 
of  mr.  William  S.  Jett,  the  sum  of  200  dol- 
lars, in  part  of  an  execution.  Chapman's 
adm'r  against  said  Jett.  David  T.  Chevis, 
sheriff"— with  a  statement  thereon  as  fol- 

"Debt  $438  32 

Interest  from  1st  Octot>er  till  16th 

May  1825  16  51" 

and  proved  that  the  said  receipts  and  state- 
ments were  in  the  handwriting  of  Chevis. 
It  appeared  that  these  receipts  had  been 
obtained  from  the  possession  of  Jett  a  short 
time  previous  to  the  motion  ;  Jett  himself 
being  unable  to  attend. 

The  plaintiff  also  gave  in  evidence  a  deed 
of  trust,  bearing  date  the  1st  of  February 
1837,  from  Chevis  to  Edward  Smith  and  Wil- 
liam Cotton  as  trustees,  for  thebeoe&t  of  the 
sureties  in  his  official  bonds  as  sheriff,  con- 
veying real  and  personal  property  for  their 
indemnity  ;  which  deed  was  duly  recorded  in 
King  George  county  court  on  the  day  of  its 
date. 


against 

as  to  the 

□  the  opin- 


tbat  she  died  in  1823,  in  Hampton,  where  she 
then  resided  ;  that  the  plaintiff  was  in  the 
county  of  King  George  on  the  23d  of  January 
1824,  and  had  never  been  in  the  county  since, 
until  the  spring  of  1828  ;  and  that  he  had 
never  resided  in  the  county. 

Upon  the  whole  evidence,  the  circuit  court 
gave    judgment    for   the    plai 
Chevis,  but  overruled   the  mot 
sureties.     The  plaintiff  excepted  t< 
ion,  and  appealed  to  this  court. 

The  cause  was  argued  by  Harrison  for  the 
appellant,  and  by  Robinson  for  the  sureties. 

I.  Harrison  relied  upon  Norris  v.  Crummey 
and  others,  2  Rand.  323,  as  estabUshiag  the 
binding  effect  of  the  sheriff's  return  upon 
his  sureties.  They  could  only  be  exonerated 
by  shewing  that  the  return  was  false,  and 
was  procured  by  a  fraud  in  which  the  cred- 
itor participated.     Nothing   of  the  sort  was 

here  pretended. 
304  •II.     He  relied  upon  Wilson  v.  Stokes 

and  Betts,  4Munf.455,  as  establishing, 
that  notwithstanding  the  54th  section  of  the 
execution  law,  1  Rev.  Code,  ch.  134,  p.  544, 
judgment  may  be  entered  against  the  sheriff 
for  the  nonpayment  of  money  mentioned  in 
an  execution,  where  a  demand  has  been  made 
by  an  attorney  at  law.  If,  upon  demand 
being  made,  the  sheriff  fail  to  require  a  writ- 
ten order,  he  is  considered  as  waiving  it. 

III.  He  said,  that  if  this  were  a  proceed- 
ing by  action,  and  one  obligor  were  dead,  the 
action  would  be  properly  brought  against 
the  surviving  obligors.  Such  being  the  reg- 
ular common  law  mode  of  proceeding,  the 
statute  giving  a  motion  ought  not  to  Im  con- 
strued as  requiring  the  motion  to  be  pro- 
ceeded in  differently. 

Robinson  replied,  that  he  should  endeavor 
to  sustain  the  judgment  without  repudiating 
the  case  of  Norris  v.  Crummey  and  others. 
In  the  statement  on  the  back  of  the  execution. 
he  said,  interest  is  calculated  to  the  11th 
August  1826.  If  that  was  the  time  of  receiv- 
ing the  money,  it  was  not  only  after  the 
return  day  of  the  execution,  but  after  the 
year  had  expired  for  which  these  sureties 
were  bound.  To  get  over  this  difficulty,  the 
plaintiff  had  introduced  original  receipts; 
but  they  did  not  help  the  case ;  tor  one  was 
dated  before  the  date  of  the  execution,  and 
theother  after  the  return  day.  Take  these 
dates  as  correct,  and  neither  payment  could 
have  been  valid  as  a  payment  to  the  sheriff 
virtate  officii.  To  the  last  payment,  the  case 
of  Chapman  v.  Harrison,  4  Rand.  336,  is 
strictly  applicable.  According  to  that  case, 
if  Chevis  had  no  other  authority  to  receive 
from  Jett  the  200  dollars  paid  on  the  9th  of  De- 
cember 1825.  than  his  authority  as  sheriff, 
Jett  might  be  compelled  to  pay  the  money  a 
second  time.  Now,  suppose  there  had  l>een 
lion,  and  the  plaintiff 
had  sued  out  another,  and  endeavoured  to 
make  Jett  pay  the  200  dollars  again  ;  could 
the  plaintiff  have  succeeded  in  this?  Unques- 
tionably not ;  because  Chevis  bad 
authority  *to  receive  the  money  inde- 
pendently of  his  authority  as  sheriff. 
If  the  debtor,  paying  after  the  return  day, 
'ould  be  discharged  on  the  ground  that  the 
"      8ncta,bata* 
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agentof  theplaintifr,  how  can  the  sureties  1>e 
made  responsible  ?  They  are  not  responsible 
for  his  agency.  But  again,  Buppose  the  monej 
was  paid  to  Cheris  as  sheriff  i  it  is  certainly 
competent  to  the  sureties  to  prove  that  the 
sheriff  has  paid  the  debt,  and  that  Chevis 
owes  it  in  his  individual  character.  If 
another  had  been  the  agent  of  Chapman, 
they  might  have  proved  payment  by  the 
sheriff  to  that  agent.  The  sureties  ought  not 
to  l>e  in  a  worse  condition,  because  the  sheriff 
and  agent  are  the  same  person.  The  money 
received  by  him  as  sheriff  should  t>e  consid- 
ered as  paid  to  himself  as  agent.  In  Cook 
Ac.  V.  Palmer,  6  Barn.  A  Cress.  739,  13Eng. 
Com.  Law  Rep-  305,  the  tiailiff  had  levied  as 
sncb,  but  the  surplus  t>eyoad  the  amount  of 
the  executions  was  held  to  l>e  received  by  him 
as  agent  and  not  as  bailiff.  In  Gorham  v. 
Gale,  7  Cow.  739,  the  money  was  considered 
to  have  been  received  by  the  sheriff  not  as 
such,  but  as  agent.  The  S4th  section  of  the 
execution  law  requires,  in  such  a  case  as  this, 
that  the  creditor  shall  name  some  person  in 
the  county,  to  be  his  agent  for  the  purpose 
of  receiving  the  money  on  the  ejecution. 
It  ii  impossible  to  doubt  that  Chevis  was  the 
ageat  named,  and  that  he  had  complete  con- 
trol over  the  money.  If  he  was  not  the 
agent,  there  was  none.  It  is  only  by  suppos- 
ing him  the  agent  having  authority  to 
receive  the  money,  that  we  can  account  for 
the  plaintiff's  lying  by  from  1825  to  1830. 
The  case  is  one  in  which  the  plaintiff  trusted 
Chevis  individually.  Chevia  has  committed 
a  breach  of  trust ;  and  the  plaintiff  wishes  to 
visit  the  consequences  of  his  own  confidence, 
upon  ethers,  who  are  not  in  fault. 

II.  The  case  of  Wilson  v.  Stokes  and  Betts 
goes  to  shew  that  the  name  of  the  plaintiff's 

attorney  endorsed  on  the  execution  is  a 
306      written  order  within  the  meaning  *of 

the  statute.  That  argument  will  not 
avail  here.  For  the  attorney  who  made  the 
demand  is  not  the  attorney  whose  name  was 
endorsed  on  the  execution. 

III.  Id  Royster  Ac.  v.  Leake,  2  Munf.  280, 
therewas  first  a  judgment  against  thedeputy, 
and  aftenrards  a  separate  judgment  against 
the  sureties.  This  was  objected  to,  but  sus- 
tained. Since  then,  the  statute  has  been 
altered  by  the  introduction  of  the  words  "or 
the  securities  of  either  of  them,  or  their  legal 
representatives,  jointly."  The  statute  may 
have  been  altered  to  prevent  defendants 
being  burthened  with  the  coats  of  separate 
motions.  But  it  matters  not  why  the  altera- 
tion waa  made.  We  are  not  now  trying  a 
common  law  action,  but  a  motion.  Whence 
does  the  plaintiff  get  his  authority  to  make 
the  motion  ?  From  the  statute,  and  from  the 
statute  alone.  The  statute  makes  it  lawful, 
on  a  motion,  to  give  judgment  against  the 
parties  or  their  representatives  jointly.  It 
^loes  not  make  it  lawful  to  give  a  judgment 
against  the  surviving  obligors  separately. 
It  follows  that  the  judgment  asked  in  this 
«ase  upon  motion,  was  not  authorized  by  law, 
and  that  the  motion  ought  to  have  been  over- 

TUCKER,  P.  I  am  of  opinion  that  there 
is  not  sufficient  proof  of  Chevis'a  agency  for 
Cbapmaa,  to  absolve  the  sureties  of  Chevis 


from  responsibility  for  his  omission  to  pay 
over  the  amount  of  the  execution  made  by 
him,  to theplaintiff'sattorney.  lam  farther 
of  opinion  that  as  no  objection  was  made  by 
Chevis  to  the  attorney's  authority  to  collect 
the  demand,  this  defence  cannot  now  be 
made  by  himself  or  his  sureties.  Notwith- 
standing the  provisions  of  the  statute,  the 
demand  of  the  attorney  upon  record,  has 
been  decided  to  be  sufficient  to  fix  the  sheriff 
(4  Munf.  455) ;  and  it  is  equally  clear  to  my 
Lind,  that  if  the  sheriff  acknowledges  the 
authority  of  any  other  attorney,  or,  by  his 
silence  and  hisconduct,  may  be  fairly 
presumed  to  have  admitted  *it,  it  is 
too  late  to  make  the  objection  when  a 
motion  is  made  against  him. 

so  of  opinion  that  upon  a  fair  con- 
of  the  statute,  although  the  creditor 
may  move  against  the  sheriff  and  the  surviv- 
Lnd  the  representatives  of  the 
deceased  sureties,  jointly,  yet  as  the  obliga- 
tion is  several  as  well  as  joint,  the  creditor 
has  a  right  to  a  several  as  well  as  joint  rem- 
Next,  it  would  seem  from  the  case  of 
Le'ftwich  v.  Berkeley,  1  Hen.  &  Munf.  61, 
nd  other  cases  in  this  court,  that  though 
the  obligee  in  a  joint  and  several  bond  cau- 
proceed  against  more  than  one  obligor 
:ss  he  proceeds  against  all,  yet  if  one  be 
dead,  he  may  proceed  jointly  against  all  the 
was,  therefore,  regular  in  this 
o  proceed  against  all  who  were  living, 
s  the  act  imperatively  requires  the 
joining  of  the  representatives  of  the  de- 
ceased. This  at  common  law  could  not  have 
been  done,  and  it  is  not  by  this  act  com- 
manded to  be  done,  but  only  declared  to  be 
lawful.  I  am  therefore  of  opinion  toreverse 
the  judgment,  and  enter  it  against  the  sure- 
''es  as  well  as  the  principal. 

The  other  judges  concurred.  Judgment 
of  circuit  court  reversed,  and  judgment  en- 
tered against  all  the  defendat)ts  in  the 
motion.  

308  *Hairston  v.  Woods. 

Marcb.  IBSg.  RIcbmond. 


Portheanlns  Bonds' 
■Dd  RsGtIal  Tbdm 
Qerl  facias,   ctae  t 


I   Bond— Cue  at  Bsr.— By    a 


chattels  of  J.  W.  deceasea  Id  the 
haadii  of  S,  H.  his  admlDlstrstor,  If  so  much 
thereof  he  hatb,  but  If  not.  then  out  of  the  goods 
aud  chattels  of  S.  H.  There  betne  oo  goodn  and 
chattels  ot  J.  W,  in  the  handa  of  S.  H.  the  aherlft 
levies  the  execution  on  the  Indlvliltial  iirODert}'  of 

the  execution  as  belns  aKalnst  the  goods  and 
cbattelsofS.H.  administrator  of  J.  W.  deceased: 
HELD,  there  Is  no  subRtanttal  variance  between 
the  execution  ana  the  recital  thereof  in  the  forth. 


CaM  Dim nsulibsd,— This  case  dlalloenishet 

QlasBcock's  adm'x  v.  Dawaon.  1  Huof.  eoii. 
Superiedeu— Abatement.— Where     there    at 
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plaintiffs  In  a  sapersedeas.  if  one  of  tbem  die. 

cause  wtu  abate  aa  to  blm.  and  proceed  la  tbe 

name  of  the  buftIvIoe  plalnUff. 
A  writ  of  fieri  facias  was  sued  out  of  the 
circuit  court  for  the  town  of  Lynchburg;, 
upon  a  decree  of  that  court  in  chancery, 
directed  to  the  sheriff  of  Franklin  county, 
commanding'  him  that  of  the  goods  andchat- 
tels  of  John  Woods  deceased,  in  the  hands  of 
Samuel  HairstoQ  senior,  his  admin istra to 
be  administered,  if  so  much  thereof  he  hath, 
but  if  not,  then  out  of  the  goods  and  chattels 
of  the  said  Samuel  Hairslon  senior,  he  should 
cause  to  be  made  the  sum  of  1006  dollai  ~~ 
cents  with  interest,  which  Peter  Woods  had 
recovered  against  the  said  Samuel  Hairston 
senior,  administrator  of  John  Woods  de- 
ceased ;  also  68  cents  costs.  Upon  this  exe- 
cution, the  sheriff  made  the  following  return  : 
"There  being'  no  goods  and  chattels  of  John 
Woods  deceased  in  the  hands  of  the  defend' 
ant  Samuel  Hairston  senior,  his  adminis- 
trator, I  levied  the  execution,  on  the  20th 
day   of  March   1S34,  on  three  negroes 

309  and  one  wagon  and  team,  the  "property 
of  Samuel  Hairston  senior,  the  defend- 
ant, and  duly  advertised  the  sale  of  said 
property  to  be  at  Franklin  courthouse,  on 
the  5th  day  of  May  1S34.  it  being  court  day, 
that  being  the  day  and  place  appointed  for 
the  sale  thereof ;  at  which  time  and  pli 
the  said  property  was  not  delivered  agree- 
ably to  the  bond  taken  for  that  purpose,  and 
herewith  returned  as  forfeited."  The  bond 
was  from  Samuel  Hairston  senior  and 
Samuel  Hairston  junior  to  Peter  Woods,  with 
a  condition  reciting  that  Woods  had  sued  out 
of  the  circuit  court  of  the  town  of  Lynch- 
burg, a  writ  of  fieri  facias  "against  the  goods 
and  chattels  of  the  above  t>ound  Samuel 
Hairston  senior,  administrator  of  John 
Woods  deceased."  Thecircuit  court  awarded 
execution  on  the  forthcoming  t>ond  againsi 
tbe  obli^^ors ;  and  they  obtained  a  superse- 
deas, upon  a  petition  assigning  as  error  the 
variance  between  the  execution  and  the 
recital  thereof  in  the  condition ;  for  which 
Glasscock's  adm'x  v.  Dawson,  1  Munf.  605, 
was  cited  as  authority. 

Kobinson  for  plaintiffs  in  error. 

The     attorney    general  for   defendant 

BROCKENBROUGH.  J.  In  the  case  of 
Glasscock's  adm'x  v.  Dawson,  the  execu- 
tion issued,  for  the  greater  part,  against 
the  goods  and  chattels  of  the  decedent, 
in  the  hands  of  the  administratrix  to 
be  administered  ;  and  for  the  residue, 
against  the  proper  goods  and  chattels  of  the 
defendant.  The  condition  of  the  forthcom- 
ing bond  recited  that  the  execution  issued, 
for  the  whole  sum,  against  the  goods  and 
chattels  of  the  defendant  administratrix  of 
the  decedent.  If  we  consider,  with  the  ma- 
jority of  the  court  in  that  case,  that  the 
appendage  to  the  name  of  the  defendant  was 
a  mere  descriptio  personx,  there  was  a  clear 
variance ;  for  the  execution  did  not  issue 
against  the  goods  of  the  defendant,  at  least 
not  for  the  whole  sum  for  which  the  judg- 
ment was  rendered. 

310  "The   case    tiefore    us  is  different. 
The  execution  here  was,  it  is  true,  in 


tbe  alternative  :  it  was  for  the  whole  sum 
against  the  goods  and  chattels  of  John 
Woods  in  the  hands  of  Samuel  Hairston 
senior  to  be  administered,  if  so  much  thereof 
he  had,  but  if  not,  then  the  same  was  to  be 


execution  shews  that  the  first  part  of  the 
mandate  could  not  be  complied  with,  liecaiise 
there  were  no  goods  of  John  Woods  in  Hairs- 
ton's  hands  to  be  administered;  the  second 
part,  therefore,  of  the  mandate  was  obeyed 
in  levying  on  the  proper  goods  of  the  defend- 
ant. The  condition  of  the  forthcoming  bond 
reciting  that  the  fieri  facias  had  issued 
against  tbe  goods  and  chattels  of  Samuel 
Hairston  senior,  administrator  of  John 
Woods,  was  strictly  true,  in  the' event  which 
had  taken  place,  to  wit,  that  of  there  being 
no  goods  of  John  Woods  in  his  hands;  and 
it  was  unnecessary  to  encumber  the  condi- 
tion with  a  recital  of  that  fact.  I  am  of 
opinion  that  there  Is  no  substantial  variance 
I>etween  the  execution  and  the  tmnd,  and 
that  the  order  awarding  execution  on  tbe 
bond  should  be  afHrmed. 

TUCKER,  P.  I  deem  the  variance  in  this 
case  between  the  forthcoming  bond  and  the 
execution  not  material.  The  names  of  the 
parties,  tbe  character  in  which  tbe  defend- 
ant was  proceeded  agdinst,  the  amount  de- 
creed and  the  date  of  the  execution  are  all 
right.  The  circuit  court,  therefore,  was 
enabled  to  see,  upon  the  face  of  the  bond, 
enough  to  direct  its  judgment  upon  it; 
which  was,  of  course,  that  the  plaintiff's 
demand  should  be  levied  of  the  proper  goods 
and  chattels  of  the  parties  to  tbe  tiond. 

Tbe  case  is  not  like  Glasscock's  adm'x  v. 
Dawson.  There  tbe  administratrix  was  to  be 
liable,  in  the  eventof  there  being  no  assets, 
for  the  damages  and  costs  only  ;  yet  her 
own  proper  goods  were  seized  for  the 
311  "whole  debt.  The  bond  was  therefore 
properly  quashed.  Here,  as  there 
were  no  goods  of  tbe  decedent,  the  defend- 
ant was  liable  for  the  whole.  It  was,  there- 
fore, unnecessary  to  preserve  the  distinction 
in  the  recital  of  the  bond ;  nor  was  tb«re 
any  thing  illegal  in  levying  on  his  own 
proper  goods  for  the  whole,  since  the  court 
would  intend,  even  if  it  did  not  appear  by 
the  return,  that  the  officer  could  find  nu 
goods  of  the  intestate  on  which  to  levy. 

I  am  of  opinion  that  the  order  of  the  cir< 
cuit  court  awarding  execution  on  the  forth- 
coming tiond  be  aflirmed. 

CABE^LL.  J.,  concurred  in  the  opinion  of 
the  president. 

PARKER,  J.,  concurred  in  affirming  the 
order  of  the  circuit  court. 

Before  the  aOtrmance  was  entered  of 
record,  a  suggestion  was  made  that  Samuel 
■ 'ston  senior,  one  of  the  plaintiffs  in 
r,  had  died;  and  it  became  necessary 
for  the  court  lo  decide  whether  the  defendant 
■rror  could  have  process  of  revivor  in 
court  against  his  executors,  or  whether 
;ause  must  abate  as  to  him,  and  proceed 
he  name  only  of  the  plaintiff  in  error 
who  survived.  Upon  this  point,  the  foUow- 
opinion  (in  which  the  other,  judges 
ur red)  was  delivered  by  "^     ' 
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TUCKER.  P.  At  common  law.  the  death 
of  ODC  of  several  plaintiffs  in  error  aba.ted 
the  whole  writ.  Bnt  since  the  statute  of  6  & 
9  Wm.  3.  ch.  11,  g  7,  which  has  been  held  to 
apply  to  writs  of  error,  the  writ  does  not 
now  abate  if  the  action  survives.  Tidd's 
Prac-  1219,  20,  1  Salk.  261,  319,  Garth.  236,  1 
Lord  Raym.  244.  So  with  us,  the  case  of  a 
'writ  of  error  seems  to  be  within  the  statute 

1   Rev.  Code,  ch.    128,  ^ 
312      "which  provides  that  an 

not  abate  by  the  death  of 
if  the  cause  of  action  survives  I 
bnt  the  writ  or  action  shall  proceed 
•□it  of  the  surviving'  plaintiffs.  But  by  our 
statute,  a  joint  judgment  may  be  revived 
against  the  representatives  of  the  deceased 
defendant.  Thus  the  judgment  of  the  cir- 
cuit court  may  be  revived  in  this  case  ag'ainst 
the  representatives  of  thedecedent.  Roane's 
adm'r  v.  Drummond'a  adm'rs,  6  Rand.  182. 
Suppose  it  erroneous  :  shall  the  estate  of  the 
decedent  be  without  remedy  7  I  presume  not. 
If  the  judgment  below  were  revived  against 
bis  representative,  he  would  t>e  entitled  to 
his  writ  of  error.  But  the  law  has  not  pro- 
vided a  scire  facias  to  revive  the  vfrit  of 
error  here ;  its  provision  is,  that  the  suit  shall 
proceed  in  the  name  of  the  survivors,  where 
one  of  several  plaintiffs  dies.  Such  a  scire 
facias  would  indeed  be  an  embarrassing 
proceeding.  If  the  plaintiSs  in  error  were 
plaintiffs  in  the  court  below,  there  would  be 
two  seta  of  plaintiffs  in  error,  and  if  the 
jadgmeut  should  be  reversed  and  the  cause 
sent  back  for  a  new  trial,  there  would  be  two 
new  trials  and  separate  proceedings  against 
the  defendants.  If  tbe  plaintiffs  in  error 
were  defendants  t>elow,  and  the  cause  should 
be  sent  back,  the  tfame  state  of  things 
would  exist ;  whereas,  if  the  death  had  oc- 
curred before  the  judgment,  the  action  would 
have  abated  in  the  court  below  as  to  the 
party  dying,  and  the  plaintiffs  must  have 
commenced  a  new  suit  against  his  repre- 

Moreover,  great  embarrassment  would 
exist  when  this  court,  reversing  the  judg- 
ment below,  should  proceed  to  enter  such 
judgment  as  the  court  below  should  have 
entered.  This  could  not  indeed  be  done,  as 
the  state  of  things  would  be  entirely  changed. 

Upon  the  whole,  I  think  we  can  only  sug- 
gest the  death,  and  proceed  to  judgment  in 
the  name  of  the 
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■The  Jam«s  River  and  Kanawha  Com- 
pany V.  Turner. 

April  1838.  Kicbmond. 
(Absent  BBOOEi  and  Cabbu.  J.) 


Wkat  Bcoeflt*  la  Be Cafuldamd,*— The  cbarter 

the  J.  R.  A  K.  Company  provldei,  that 

for  ascenatnlnK  damageHto  proprleiorB  of  lands 

required  for  tlie  company's  canal  ac 

menc  stiall  take  inu  consideration  tbe  qnanUly 


o  be  dedncted  In  ai 
Falconer.  10  OratL  13.  wbere  all  It 


andqaallty  of  the  land  to  t>e  condemned,  tbe  addi- 
tional fenclns  that  will  be  required  [hereby,  and 
all  other  laconvenlencea  that  will  result  to  tbe 
proprietor  from  the  coDdeumatlan  thereof,  "and 
shall    combine  therewith  a  ]uat   reeard  to  the 
advantases  whlcu  the   owner   of  the   land  will 
derive  from  the  Improvement  for  the  use  of  which 
his  land  Is  condemned:"    Hkld,  that  the  advan- 
tages to  be  derived  to    the  owner  of   the   land 
condemned    for    the    company's    use.    from    tbe 
Improvement,  to  wblcb  the  cbarter  requires  the 
assessors  to  have  reeard.  are  such  advantages  as 
particularly  and  eiclaslvely  affect  the  particular 
tract  or  parcel  ot  land  whereof  a  portion  is  con- 
demned—not advantages  of  a  general  character, 
which  may  be  derived  to  the  owaer  In  common 
wltb  tbe  country  at  large  from  the  improvement 
SaoH— SaoM— Cotuldaratlon  •!  aeoeral  BencHts— Un- 
coiutnatlaaiiL— And  It  seems,  that  If  tbe  cbarter 
bad  provided,  tbat  advantages  of  a  general  char- 
acter, wbicb  tbe  owner  of  tbe  land  condemued 
may  derive  from  Ibe  Improvemeat  !□  common 
with  the  connlry  atlartre.  should  be  setoff  against 
tbe  actual  value  of  tbe  land  condemned  and  tbe 
actual  damages  sustained  by  tbe  owner,  such  a 
provision  would  have  been  unconstl  tntlonal. 
The  act  of  incorporation   of  The  James 
River  and  Kanawha  Company  (Acts  of  1S31~2, 
ch.    82,    Supp.    to  Rev.  Code.   ch.   377,  §29, 
30,  31.  32.  p.  481-3,)   provides,  that  the  com- 
pany may  enter  on  any  lands  of  individuals, 
through  which  it  may  desire  to  conduct  its 
road   or   canal,  or  any  feeders  of  the  canal, 
or  against  which  it  may  desire  to  abut  any 
dam,    and    may    lay    out   its    road,    canal, 
feeders   and  abutments,  and  sites   of  other 
works,  according  to  its  pleasure,  under  cer- 
tain  restrictions:  that   tbe    company    shall 
.  lay  out  and  describe  the  lands  it  shall 
314      'desire    to    occupy   for   the    purposes 
of  its   works,    by   certain   limits,  and 
may  purchase  and  hold  the  lands  so  laid  out : 
that,  in  case  it  cadnot  agree  with  the  propri- 
etors  on   the   terms   of  purchase,  five  free- 
holders  shall   be   appointed   by    the  county 
conrt  of  the  county  in  which  such  lands  may 
lie,  to  ascertain  the  damages,  which  will  be 
sustained  by  the  proprietors,  from  the  con- 
demnation of  the  lands  wanted  for  the  use 
of   the   company:    and  that   the    five     free- 
holders so  appointed,  or  any  three  or  more 
of  them,  after  being  duly  sworn  to  perform 
the  duty  impartially,  justly,  and  to  the  best 
of  their  ability,  shall  proceed  to  assess  the 
damages.    And    the    30th    section    of    the 
charter  specially  directs,  that  the  freehold- 
ers, "in  performing  this  duly,  shall  cousider 
the  proprietor  of  the  land  as  being  the  owner 


principal  case— save  Watts  v.  N.  &  'W.  R.  Co..  S9  W. 
Va.  aw.  \9  S.  E.  Rep.  522— are  collected. 

See  furtber,  monographic  note  on  "Eminent 
Domain"  appended  to  James  Klver  £  Kanawba  Co, 
V.  Thompson.  3  Gratt.  270. 

Ssme— SaOH— BleHents  ol  Dsduvm.— It  Is  well  set- 
tled, that  In  cases  where  state  constitutions  provide 
that  private  property  shall  not  be  taken  for  public 
use  without  Just  compensation,  the  damages  to  the 
residue  of  the  tract,  a  part  of  which  was  taken.  Is 
an  element  of  damages  to  be  considered  by  the  com. 
misslonersor  Inry.  as  tbe  case  may  be.  B.  &  O.  R. 
B.  Co,  V.  p.  W.  &  Ky,  H.  B.  Co.,  17  W,  Va.  BSfl.  clUng 
the  principal  case. 
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of  the  whole  fee  simple  interest  therein  ;" 
and  that  "they  shall  take  into  consideration, 
the  quantity  and  quality  of  the  land  to  b« 
condemned.    Che    additiona.1  fencing'    which 
will  be  required  thereby,  and  all  other  incon- 
veniences which  will  result  to  the  proprietor 
from  the   condemnation   thereof,   and   shall 
combine  therewith  a  just  regard  to  the  s 
vantaqres,  which  the  owner  of  the  land  w 
derive  from  the  construction  of  the  road 
canal,  for  the  use  of   which  his  land  is  cc 
demned."     The  charter  then  prescribed  the 
form  of  the  report  to  be  made  by  the  free- 
holders )  directed,  that  the  report  shonld  be 
returned  to  the  county  court;  and  prescrilied 
the  manner  and  course  of  proceeding- there, 
for  confirming- the  report,  or  disaffirming- it 
and  ^rrecting  the  assessment  of  the  dam- 
ages. 

But  by  an  act  for  amending-  the  charter  of 
the  company  (Sese.  acts  of  133S-6,  ch.  110,  j 
3,  4,  5,  6,  7,  p.  65-6-7,)  it  ie  provided,  that  for 
the  purpose  of  assessing  damages  to  thi 
proprietors  from  tbe  condemnation  of  lands 
for  the  use  of  the  company,  there  shall  be 
appointed  by  The  Board  of  Public  Works, 
five  assessors,  discreet,  intelligent  and  im- 
partial men.  neither  stockholders  of  the  com- 
pany, nor  owners  of  any  land  through 
315  which  the  improvement  of  the  com- 
pany shall  pass,  who,  or  any  three  or 
more  of  them,  shall  constitute  a  board  for  the 
assessment  of  such  damages,  throughout 
the  whole  line  of  the  improvement:  that  the 
assessors  shall  take  the  following  oath  of 
office — "I,  A.  B,  do  solemnly  swear  (or  affi 
that  I  will  impartially  and  justly,  to  the  best 
of  my  ability,  perform  the  duties  of  my  ofKce 
of  assessor  to  The  James  River  and  Kana- 
wha Company  ;  that  I  will  well  and  truly, 
according  to  the  best  of  my  judgment,  ascer- 
tain the  damages  which  will  be  sustained  by 
the  proprietor  from  the  condemnation  of  his 
land  for  the  use  of  the  company  :  that  in 
performing  this  duty,  I  will  take  into  fair 
consideration  the  quantity  and  quality  of 
the  land  to  be  condemned,  the  additional 
fenciUR-  that  will  be  required  thereby,  and 
all  other  inconveniences  which  in  my  judg- 
ment will  result  to  the  proprietor  from  the 
condemnation  thereof;  thai  Iwlll  combine 
therewith  a  just  regard  to  the  advantages 
which  the  owner  of  the  land  will  derive  f  rnm 
the  improvement  for  the  use  of  which  his 
land  is  condemned  ;*  and  that  I  will  unite 
with  the  other  assessors  in  truly  certifying 
our  proceedings  to  theproper  tribunal."  The 
act  then  provides,  that  the  assessors  shall 
make  their  assessments  of  damages  in  the 
true  spirit  of  their  oath  of  office  :  prescribes 
the  form  of  the  report  to  be  made  by  them  ; 


■Tbla  provlaioD.  for  liavlDg  rcEard,  la  the  assess 
meat  of  damag-es,  to  the  adrantitres  which  th 
owuer  of  the  land  will  derive  from  the  improve 
meat  for  the  use  of  which  his  land  is  condenined,- 
was  adopted  into  the  charter  of  Tbe  James  Rlrer  aui 
Kanawha  Compauy,  from  the  general  law  concern 
ins  turDPltecompanles,  S  Rev.  Code.  ch.  £S4.  i  8.  p.  S14 
And  a  similar  principle  Id  rcBarCI  to  the  assess meo 
of  damacea  to  proprietors  of  lands,  haa  tieen  Intro 
dnced  into  moat.  If  not  all,  the  late  chartetn  of  rail 
road  companies,  and  the  1 1  Ice. 


and  directs  that  their  reports  shall  be  re- 
turned to  the  circuit  superiour  court  of  the 
county  in  which  the  land,  or  the  grea.tcr 
part  thereof,  may  lie ;  to  which  the  jurisdic- 
tion is  given  to  confirm  the  reports,  or 
316  for  good  cause  shewn  *to  disaffirm  the 
same:  audit  is  provided  that,  incase 
any  such  report  of  assessment  of  damages 
shall  be  disaffirmed,  ''the  court  may,  in  its 
discretion,  remand  the  case  to  the  assessors 
for  a  new  report,  or  may  pro  hac  vice  super- 
sede them,  or  any  of  them,  and  appoint 
others  in  their  stead,  and  in  so  remanding  it, 
may  give  such  instructions  on  the  law  as 
may  be  proper." 

In  November  1S36,  the  board  of  assessors 
made  and  returned  to  the  circuit  superiour 
court  of  Campbell,  a  report  of  assessment  of 
damages  for  land  of  A.  D.  Turner  condemned 
for  the  use  of  the  company,  in  the  following 

"We  the  undersigned  assessors  to  The 
James  River  and  Kanawha  Company,  do 
hereby  certify,  that  after  due  notice  of  the 
day  and  place  appointed  for  our  meeting,  ne, 
on  the  4th  October  1S36.  that  being  the  day 
so  appointed  by  notice  to  the  proprietor 
herewith  filed,  met  together  upon  the  lands 
of  mrs.  A.  D.  Turner,  below  the  town  of 
Lynchburg  in  the  county  of  Campbell,  which 
the  company  aforesaid  propose  to  condemn 
for  their  use ;  and  after  having  viewed  the 
premises,  and  heard  such  proper  evidence  as 
either  party  offered  to  us,  we  proceeded  to 
estimate  the  quantity  and  value  of  the  land 
aforesaid,  the  quantity  of  additional  fencing 
which  would  probably  be  occasioned  by  its 
condemnation,  and  the  following  which 
seemed  to  us  to  t>e  all  the  other  inconven- 
iences which  were  likely  to  result  therefrom 
to  the  proprietor  of  the  said  land,  that  is 
to  say,  for  the  condemnation  of  one  rood 
fifteen  and  a  half  perches,  for  the  use  of 
The  James  River  and  Kanawha  Company 
for  the  construction  of  a  canal  (the  plat  and 
description  of  which  is  herewith  filed)  ;  It 
being  understood  and  agreed  by  the  com- 
pany, that  the  two  houses  on  the  lower  side 
of  the  old  turnpike  road  are  to  be  removed 
by  the  company  by  private  agreement  with 
the  proprietor,  and  that  a  sufficient  space 
between  the  houses  on  the  south  side  of  the 
canal  bank  is  to  be  left  for  a  cart  way, 
we  have  'not  estimated  tbe  inconven- 
iences which  may  accrue  to  the  pro- 
prietor from  the  want  of  the  conveniences 
which  the  company  have  agreed  to  supply 
her  as  aforesaid  ;  that  we  have  not  foreseen 
estimated  any  other  inconveniences  than 
Dse  at>ove  enumerated;  and  that  we  com- 
bined with  those  considerations,  as  far  as  we 
could,  a  just  regard  to  the  advantages  which 
uld  be  derived  by  the  proprietor  of  the 
land,  from  the  construction  of  the  improve- 
for  the  use  of  which  the  said  land  is  to 
be  condemned  :  that  under  the  influence  of 
these  considerations,  we  are  of  opinion,  that 
the  proprietor  of  the  said  lands  will  sustain 
no  damage  from  the  condemnation  thereof 
for  the  use  of  the  company,  and  therefore  we 
assess  her  none." 

The  circuit  superiour  court,  at  its  April  term 
1837,  upon   a  bearing  pf  {l^i^^^if^;    dia- 
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sffiraed  the  report  ;  and  considering-  it  proper 
to  supersede  the  assesBorB  pro  hac  vice,  and 
to  appoint  others  in  their  stead,  pursuant  to 
theprovisionsof  theamendatory  actof  ]S^~6, 
Bppointerl  five  freeholders  of  Campbell  as- 
sessors to  do  and  perform  what  the  board  of 
asseesors  so  superseded  should  do  and  per- 
form, according  to  law,  if  the  case  had  been 
remanded  to  them  for  a  new  report.  And 
with  a  view  to  prevent  continued  litiR'atioa, 
the  court  deemed  it  proper  to  instruct  the 
SMcssors,  so  by  it  appointed,  as  to  the  cod- 
stmction  of  the  law  applicable  to  the  case  ; 
and  gave  them  the  following  inatructione  : 

"That  although  a  just  regard  should  be 
had  to  the  advantages,  which  will  be  derived 
by  the  proprietor  of  the  land  from  the  con- 
struction of  the  improvement,  for  the  use  of 
which  his  land  is  condemned  ;  jet  such 
advantages,  if  any  to  he  regarded,  are  to  be 
of  a  character  particularly  and  exclusively 
affecting  the  particular  lot,  parcel  or  tract  of 
land,  whereof  a  portion  Is  condemned,  and 
not  advantages  of  a  general  character,  which 
may  be  derived  to  the  country  at  larpe,  by 
the  improvement  and  canal  in  question ; 
because,  for  the  latter  advantages,  the  com- 
pany is  already  paid  in  the  grant  of 
318  its  'charter  ;  and  these  advantages  (if 
they  exist, orever  shall  exist)  of  increas- 
ing the  value  of  land  on  James  River,  and 
on  the  whole  line  of  contemplated  improve- 
ment, by  means  of  a  safer  and  cheaper  car- 
riage of  produce  and  other  subjects  to  market, 
form  the  principal  consideration  for  which 
the  charter  and  monopoly  of  tolls  were 
granted:  so  that,  by  estimating  the  actual 
value  of  the  land  condemned  to  the  use  of 
the  company,  thereby  ascertaining  the  dam- 
ages which  the  proprietor  will  sustain  by 
having  so  much  taken  from  bis  lot  or  tract, 
according  as  it  may  t)e  affected  by  the  posi- 
tion and  form  in  which  the  condemned  portion 
may  be  located,  the  assessors  will  arrive  at 
the  amount  of  damages  which  ought  to  be 
allowed  on  account  of  the  quantity  of  land 
condemned  ;  and  such  amount  is  not  to  be 
diminished  by  any  deduction  for  speculative 
advantages  on  account  of  the  general  im- 
provement of  the  navigation,  which  advan- 
tages, uncertain  in  their  nature,  may  never 
be  realized." 

That  "  if,  besides  the  damages  aforesaid, 
which  may  be  denominated  the  certain  and 
real  damages,  there  t>e  speculative  damages, 
arising  from  inconveniences  to  which  the 
proprietor  of  the  lot  or  parcel  of  land  must 
be  subjected,  by  having  a  portion  taken  for 
the  use  of  the  company,  such  speculative 
damages  must  be  estimated  ;  but  the  amount 
thereof  may  be  diminished  by  any  special 
and  exclusive  advantages,  which  the  pro- 
prietor of  the  lot  or  parcel  of  land  will  derive 
from  having  a  portion  condemned  for  the  use 
of  the  company ;  and  these  special  advan- 
tages may  be  set  off  against  the  inconven- 
iences atiove  mentioned  ;  and  both  being  of 
the  same  character,  having  no  certain  stand- 
ard by  which  their  amount  can  be  ascertained, 
they  may  balance  each  other,  it  supposed  to 
be  equal  :  bnt  if  theinconveniencesaforesaid 
are  greater  than  the  special  advantages,  the 
excess    in  value  must  be  added  to  what  is 


atKive    denominated    the  certain    and    real 
damages;   and  thus  will  be  combined 

319  the  'consideration    of   inconveniences 
and   advantages  contemplated  by  the 

law." 

That  "a  contrary  construction  of  the  laws 
creating  and  regulating  the  charter  of  this 
company,  would  make  the  same  null  and 
void,  for  it  would  make  them  unconstitu- 
tional ;  because  it  would  be  taking  away  pri- 
vate property,  and  appropriating  it  to  the 
use  of  others,  without  any  consideration. 
For  if  the  proprietors  of  lands  along  the 
whole  line  of  the  canal,  through  which  the 
same  is  to  be  conducted,  are  to  have  deducted 
from  the  actual  or  real  value  of  that  portion 
which  may  be  condemned  for  the  use  of  the 
company,  an  amount  equal  to  the  whole 
speculative  value  of  the  advantages,  which 
such  proprietors  may  derive  from  the  con- 
structing of  the  canal,  and  the  improving 
thereby  of  the  .navigation  of  James  River, 
they  will  pay  a  very  great  portion  of  the  cost 
of  making  a  general  improvement,  against 
their  consent  and  without  any  consideration. 
If  the  improvement  shall  be,  as  it  is  sup- 
posed it  will  be,  of  great  general  ad- 
vantage to  the  community  at  large,  it 
will  be  so  on  account  of  an  increased 
safety  and  expedition  in  the  navigation 
of  James  River,  and  the  diminution  of 
cost  in  the  transportation  of  articles  of 
commerce  to  and  from  market,  and  thus 
increasing  the  value  of  lands  along  the 
canal,  and  contiguous  thereto,  to  Ihe  full  ex- 
tent of  the  whole  country  that  may  uce  the 
canal  for  the  transportation  of  produce  and 
other  articles ;  and  the  increased  value  of  the 
lands  will  be  in  proportion  to  the  diminution 
of  cost  of  such  transportation.  Suppose  such 
diminution  shall  be  fifty  percent.,  more  or 
less ;  this  advantage  is  not  exclusively 
an  advantage  to  the  proprietors  of  lands 
on  the  margin  of  the  canal,  or  to  those 
a  portion  of  whose  land  is  taken  for  the  use 
of  the  same,  but  is  equally  an  advantage  to 
the  whole  valley  of  James  River,  and  to  all 
the  country  which  may  use  the  navigation. 
If  the  produce  of  the  farms  on  the  margin  of 
the  canal,  portions  whereof  have  been 

320  taken  "from  the  proprietors,  shall   be 
carried  to  market   more  safely   and  at 

fifty  per  cent,  less  cost,  so  likewise  the  pro- 
duce of  the  farm  near  by,  and  at  a  distance, 
and  indeed  thoughout  the  whole  valley  of  the 
river,  will  be  carried  at  the  same  reduced 
cost ;  and  the  proprietor  of  lands  at  a  dis- 
tance, contributing  nothing,  will  be  benefited 
at  the  same  rate  with  the  proprietors  whose 
lands  are  taken  from  them." 

That  "  thus  it  isclear,  that  to  the  extent  of 
any  deduction  made  from  the  real  value  of 
the  land  condemned  as  aforesaid,  on  account 
of  any  supposed  advantages  of  improved  nav- 
igation, so  much  would  be  taken  from  the 
proprietor  unjustly  and  without  considera- 
tion, and  against  all  constitutional  princi- 
ples." 

And  thecourt  ordered  that  these  instruc- 
tions should  accompany  the  order  appointing 
the 
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ing-  the  inconveniences  which  would  result 
to  the  proprietor  from  condemning'  Ihe  land 
(one  rood  and  fifteen  and  a  half  perches)  for 
the  use  of  the  companj,  in  the  form  required 
bj  the  charter,  they  added — "  We  combined 
with  these  considerations,  aa  far  as  we  could, 
a  just  regard  to  the  advantages  which  will  be 
derived  by  the  proprietor  of  the  land,  from 
the  construction  of  the  improvement  for  the 
use  of  which  the  said  land  is  to  l>e  com- 
demned  :  and  under  the  influence  of  these 
con  side  rat  ions,  and  of  the  construction  of 
the  law  contained  in  the  instructions  of  the 
judg-e  in  the  order  aforesaid,  we  have  esti- 
mated and  do  hereby  assess  the  damagea 
which  will  be  sustained  by  the  proprietor  of 
the  said  land,  from  the  condemnation  thereof 
for  the  use  of  the  company,  at  the  sum  of 
350  dollars." 

The  case  coming   on  to  be  heard  on   this 

report  of  the  special  assessors,  at  September 

term  1B37,  the  company  objected  to  the  con- 

firmation   thereof,   but  only   on  the   ground 

that  it  was  made  in  conformity   with 

321  the  instructions* which  had  been  given 
by  the  court,  and  to  which  they  then 

and  now  objected  as  erroneous.  The  proprie- 
tor of  the  land  made  no  objection.  And  the 
cou  t  adjudged  and  ordered,  that  the  report 
shorld  be  confirmed  and  recorded;  and  that 
theucompany  should  pay  the  defendant  the 
damages  in  and  by  the  report  assessed,  and 
that  upon  payment  of  the  same,  the  title  of 
the  one  rood  and  fifteen  and  a  half  perches 
of  land  described  in  the  report  and  con- 
demned, should  be  vested  in  the  company  in 
fee  simple ;  and  that  the  company  should 
pay  the  defendant  her  coats. 

The  James  River  and  Kanawha  Company 
applied  by  petition  to  this  court  for  a  super- 
Bcdeas  to  the  judgment  ;  which  was  allowed. 

The  cause  was  argued  here,  by  Johnson  for 
the  company,  plaintiff  in  error,  and  by  Stan- 
ard  for  Ihe  defendant. 

PARKER,  J.  It  is  to  be  regretted,  that  in 
the  determination  of  the  very  important  prin- 
ciples involved  in  this  case,  we  could  not  have 
had  the  advantageof  a  full  court.  Any  deci- 
sion we  may  now  come  to,  short  of  unanim- 
ity, will  settle,  indeed,  the  rights  of  these 
parties,  but  not  the  law  of  the  land ;  and  will 
leave  the  subject  in  some  of  the  uncertainty 
which  has  heretofore  attended  it.  Yet  this 
circumstance  diminishes  the  weight  of 
responsibility  attaching  to  each  member  of 
the  court  now  sitting;  for  whilst  he  gives 
his  present  opinions,  and  affirms  or  reverses 
this  judgment,  of  little  consequence  in 
amount,  he  feels  that  the  precedent  is  not 
binding  upon  him  as  authority,  and  may, 
upon  fuller  consideration,  be  disregarded. 

This  controversy  has  arisen  out  of  certain 

proceedings  had  under  the   charter   of   The 

James    River  and  Kanawha  Company,    for 

the    purpose    of   condemning    a    part 

322  *of  the  lands  of  the  defendant,  for  the 
use  of  that  company.    The  board  of 

assessors,  after  considering  the  quantity 
and  quality  of  the  land  to  be  condemned,  and 
all  other  iuconveniencea  resulting  to  the  pro- 
prietor, and  "combining  therewith  a  just 
regard  to  the  advantages,  which  she  would 


derive  from  the 


the  use  of  which  the  land  was  condemned," 
came  to  the  conclusion  that  she  would  si 
no  damages,  and  therefore  they  • 
none.  This  report  being  returned  to  the  Cir- 
cuit Buperiour  court  was  disaffirmed,  on  the 
ground,  that  in  every  case  arising  under  this 
charter,  the  proprietor  is  entitled  to  at  least 
the  full  value  of  his  land,  whatever  may  t>e  the 
advantages  of  the  improvement ;  and  that  the 
advantages  spoken  of  in  the  30th  section  of 
the  act  of  1B31-2.  ch.  82,  for  incorporating 
The  James  River  and  Kanawha  Company, 
are  not  to  be  applied  to  the  diminution  of  that 
value,  but  are  only  to  be  set  oS  against  the 
speculative  damages  arising  from  inconven- 
iences, to  which  the  proprietor  might  be  sub- 
jected, other  than  the  loss  of  the  land; 
that  the  advantages  to  the  owner  of  the 
land,  to  be  considered  bj  the  assessors,  are  to 
be  special  and  exclusive  advantages'  to  the 
lot,  parcel  or  tract  of  land,  whereof  a  portion 
is  condemned,  and  not  advantages  of  a  gen- 
eral character,  shared  by  the  owner  in  com- 
mon with  others  using  or  having  it  in  their 
power  to  use  the  canal,  for  the  transporta- 
tion of  their  produce ;  and  that  if  these  ex- 
clusive and  special  advantages  were  equal  to 
the  speculative  inconveniences,  they  should 
t>e  made  to  balance  each  other;  if  the  incon- 
veniences were  greater,  the  excess  should  be 
added  to  the  value  of  the  land  ;  but  if  the  ad- 
vantages were  greater  than  the  inconven- 
iences, no  deduction  should  on  that  account 
be  made.  This  I  take  to  be  the  meaning  of 
the  instructions  given  by  the  court  to  the 
second  set  of  assessors  appointed  by  its  au- 
thority, under  which  they  gave  damages  to 
the   proprietor  to    the  amount  of  3S0  dol- 

323  *fhe  instructions  of  the  court,  then, 
affirm  these  propositions :  1.  That,  in 
every  case  of  land  condemned  for  the  use  of 
the  company,  the  proprietor  is  to  be  compen- 
sated for  the  full  value  of  the  land,  without 
regard  to  advantages  of  any  character  or  de- 
scription. 2.  That  the  appreciation  of  the 
value  or  price  of  the  land  by  the  greater 
facility  of  navigation,  is  only  an  ideal 
or  speculative  advantage.  3.  That  the  in- 
conveniences arising  to  the  proprietor, 
from  the  additional  fencing  that  may  be 
required,  from  the  overflow  of  his  other 
land,  from  one  portion  of  it  being  cut 
off  from  the  other,  or  from  any  other 
cause,  independent  of  the  value  of  the  land 
taken,  as  affected  by  the  position  and  form 
in  wiiich  the  condemned  portion  may  be 
located, — are  also  speculative  inconveniences, 
and  being  of  the  same  character  as  the 
advantages,  namely,  both  specnlative,  and 
having  no  certain  standard  by  which  either 
can  tie  measured,  they  may  balance  each 
other,  if  supposed  to  be  equal  ;  but  if  unequal, 
the  excess  of  speculative  inconvenience  may 
be  added  to  what  is  termed  the  certain  and 
real  damage,  but  not  e  converso  tfor  so  I 
clearly  understand  the  instructions).  And 
lastly,  that  the  use  of  the  canal,  and  the 
additional  value  given  to  the  remaining  part 
of  the  tract  or  parcel  of  land  of  which  a  por- 
tion is  condemned,  is  not  an  advantage  con- 
templated by  the  legislature  to  be  taken  into 


of  the  canal,  for    computation  ;  or  if  contt 


leprplated,   it 
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be  a  TJoUtion  of  tbat  provision  of  the  cooiti- 
tntiOD  of  Virginia,  which  deClarea,  tfaa.t  th« 
lexiilatare  "■hall  not  pass  any  law,  whereby 
private  property  shall  be  talien  for  public 
nies  without  JDBt  compensation." 

Much  of  this  appears  to  me  to  be  incon- 
clusive, and  nnwarranCed  by  the  terms  or 
spirit  of  the  law  in  question.  I  do  not,  for 
example,  perceive,  why  the  additional  fenc- 
ing which  a  proprietor  may  find  it  necessary 
to  make,  or  the  overflow  of  his  land  by  leaks 
or  drains,  or  its  separation  into  distinct  par- 
cels connected  by  bridges  at  a  distance 
324  from  each  other,  or  the  annoyance  'to 
bis  property  by  boatmen  and  others,— 
should  be  called  speculative  inconveniences, 
and  not  real  ones.  Nor  can  I  comprehend, 
why  the  use  of  the  canal,  and  the  additional 
value  given  to  a  lot  or  parcel  of  land,  should 
be  termed  specnlative  advantages  only  :  nor 
why,  if  speculative  incoDveniences  exceeding 
advantages  said  to  l>e  of  the  same  character, 
are  allowed  under  this  law  to  be  added  to  the 
vilne  of  the  laod  condemned,  the  excess  of 
advantages  ejusdem  generis  shall  not  be 
taken  from  that  value.  These  advantages 
and  inconveniences,  though  not  certain,  are 
appreciable,  and  admit  of  as  much  accuracy 
of  valuation  as  annuities,  or  many  other  sub- 
jects which  the  law  notices ;  and  if  we 
exclude  tbem  because  the  assessors  cannot 
precisely  estimate  their  amount,  we  shall  go 
near  to  annnl  the  law.  The  advantages 
derived  from  the  structure  of  the  canal,  from 
the  embankment  of  stone  or  earth,  or  the 
probable  conversion  of  marsh  into  arable 
laud,  which  the  able  counsel  for  the  defend- 
ant admitted  might  be  taken  into  the  esti- 
mate, and  set  on  against  the  value  of  the 
land  (but  which  the  instructions  of  the  court 
excinde),  are,  it  seems  to  me,  as  speculative 
as  that  which  be  attempts  to  get  rid  of.  If, 
by  the  use  of  a  road  or  canal,  produce  can  be 
sent  to  market,  after  paying  the  tolls  exacted, 
for  a  less  sum  than  it  could  otherwise  be 
carried,  the  difference  willt  in  general, 
enhance  the  value  of  the  land,  in  a  ratio 
which  can  tic  easily  estimated,  and  is  a  posi- 
tive advantage,  as  little  speculative,  ideal,  or 
contingent,  as  any  other  which  the  assessors 
could  t>e  called  upon  to  value.  In  human 
affairs,  approximation  to  justice  is  all  we  can 
ia  general  hope  to  attain. 

After  mature  consideration,  it  occurs  to 
me,  that  the  only  difliculty  in  this  case  ia  in 
ascertaining  the  true  meaning  of  the  several 
acts  of  assembly  respecting  The  James  River 
and  Kanawha  Company.  If,  in  doing  so.  we 
come  to  the  conclusion  that  the  legislature 
meant  to  authorize  the  assessors,  in 
32S  estimating  the  damages  to  the  "owner 
of  the  land,  to  combine  therewith 
the  advantages  derived  from  the  use  of 
the  improvement  in  the  enhancement  of 
its  value,  such  a  provision  cannot,  in  my 
judgment,  be  objected  to  on  the  ground 
of  nnconstitntionality.  It  is  conceded,  on 
all  hands,  that  the  legislature  may  take 
private  property  for  public  uses ;  and  it 
is  equally  clear,  both  on  principles  of 
natural  law  and  constitutional  inhibition, 
that  it  cannot  be  taken  without  making 
just  compensation  to  the  owner.    "  This  com- 


pensation" (says  judge  Carr,  in  Crenshaw  v. 
State  River  Co.  6  Rand.  264)  "must  always 
be  made  under  some  equitable  assessment 
established  by  law."  But  it  need  not  be  made 
in  money,  nor  in  any  thing  admitting  of  cer- 
tain, precise  and  invariable  value.  It  con- 
sists, as  Blackstone  expresses  it  (1  Comm. 
139).  in  giving  to  the  individual  "a  full  in- 
demnification or  equivalent  for  the  injury 
sustained."  The  very  word  compensation 
means  amends,  recompense,  or  counterbal- 
ancing advantage ;  and  for  such  equivalents, 
private  property  is  every  day,  in  the  form  of 
taxes  or  otherwise,  taken  for  public  uses. 
Now,  to  carry  a  road  or  a  canal  from  one's 
usual  market  to  his  door,  and  thereby  to 
double  the  value  of  bis  remaining  land,  is  as 
much  an  equivalent,  recompense  or  indemnifi- 
cation,  as  if  the  value  of  his  land  were  paid 
for  in  money.  Should  the  value  exceed  this 
recompense,  it  is  paid  for.  Should  it  fall 
short  of  it,  he  gets  all  the  additional  benefits, 
without  the  loss  of  a  cent's  worth  :  and  herein 
consists  the  preeminent  advantage  to  (he  ri- 
parian proprietors  ;  for  in  ninety-nine  cases 
out  of  a  hundred,  they  receive  more  than  a 
compensation  for  the  strip  of  land  con- 
demned even  should  they  not  be  paid  a  dol- 
lar in  damages. 

But,  it  is  said,  "  this  is  an  advantage  not 
exclusive  to  the  proprietor  of  the  land  a  poi^ 
tion  of  which  is  taken,  but  shared  equally  by 
theownersof  farms  near  by  and  at  a  distance, 
and  throughout  the  valley  of    the    James 

River,  who  have  contributed  little  or 
326      nothing   to    *the   improvement;   and, 

therefore,  to  the  extent  that  any  de- 
duction ia  made  from  the  real  value  of  the 
land  condemned,  on  account  of  any  supposed 
advantages  of  improved  navigation,  so  much 
is  taken  from  the  proprietor  unjustly,  and 
appropriated  to  the  use  of  others,  without 
consideration  and  against  all  constitutional 
principles."  I  do  not  perceive  how  this  con- 
clusion is  fairly  drawn  from  the  premises. 
It  is  true,  the  law  may  operate  unequally,  as 
most  human  laws  do.  One  class  of  persons 
may  receive  equal  l>eneGts  with  another,  and 
may  contritwte  less,  or  lose  nothing.  But  so 
long  as  the  other  class  receives  a  fair  equiva- 
lent for  losses,  how  can  it  be  said,  that  the 
property  of  those  who  belong  to  this  class  is 
taken  without  consideration,  and  in  violation 
of  the  constitution  ?  The  simple  fact  is,  that 
they  get  the  worth  of  their  property,  whilst 
others,  who  lose  no  land,  share  the  beneflt ; 
This  is  inequality,  but  not  injustice.  It  is 
the  case  of  the  lat>ourers  in  the  vineyard,  who 
bore  the  burden  and  heat  of  the  day,  but  re- 
ceived only  the  penny  which  was  given  to  the 
eleventh  hour  man.  No  wrong  is  done  if 
the  riparian  proprietors  are  justly  com- 
pensatCKl,  although  all  the  inhabitants  of  the 
James  Kiver  valley  partake  of  the  bounty  of 
the  state.  And,  as  I  have  already  hinted, 
this  inequality  is,  in  a  gr^t  majority  of  the 
cases,  more  imaginary  than  real,  since  the 
benefits  so  far  exceed  the  losses,  and  are  so 
much  more  certainly  experienced  by  those 
through  whose  lands  the  canal  is  carried,  as 
to  make  the  exceptions  a  matter  of  little  con- 
sequence in  the  estimation  of  a  wise  legisla- 
ture establishing  ageneral  system  of  internal 


9  LEIQH 


ViKonnA  Rbpokts,  Annotatbd. 


327-329 


improvement.  Inequality,  Eiiid  even  injna- 
tice,  is  incident  to  every  imposition  of  bar- 
dena.  for  the  use  of  the  public  ;  but  these  are 
con  aid  era  t  ions  more  properly  addressed  to  the 
legislator  than  to  the  judge,  except  as  they 
may  aid   in   the  true   interpretation  of   the 

I  repeat  it,  then,  that  the  true  inquiry  here 
is,  to  ascertain  the  meaning  of  the  leg'iB- 

327  lature,  when  it  directed    "that    lands 
should  be  condemned  for  the  use  of  The 

James  River  and  Kanawha  Company,  and 
hon  the  damages  should  be  assessed.  To  en- 
able ua  to  do  this,  we  must  recollect  a  few 
general  rules  of  construction  not  inappli- 
cable to  the  present  case.  One  is,  that  we  must 
construe  statutes  according  to  the  plain  and 
popular  meaning  of  the  word8,-it  being  safer 
to  adopt  what  the  legislature  has  actually 
said,  than  to  suppose  what  it  meant  to  say. 
Another  is,  that  we  should  take  all  laws 
which  relate  to  the  aame  subject,  whether  ex- 
pired or  superseded,  aa  one  aystem,to  be  con- 
strued consistently.  And  a  third  is,  to 
construe  a  statute  made  pro  bono  publico, 
iu  such  a  manner  that  it  may,  as  far  as  pos- 
sible, attain  the  end  proposed,  without  incon- 
venience, or  danger  of  thwarting  the  policy 
which  gave  it  birth.  Pierce  v.  Hooper,  Slra. 
2S3  ;  New  River  Co.  v.  Graves,  2  Vern.  431. 
The  30th  section  of  the  act  of  incorporation 
of  the  company,  directs,  that  in  assessing 
damages  to  the  proprietors  of  the  land  con- 
demned, the  assessors  shall  "take  into  con- 
sideration the  quantity  and  quality  of  the 
land  to  be  condemned,  the  additional  fenc- 
ing: which  will  t>e  required  thereby,  and 
all  other  inconveniences  which  will  re- 
sult to  the  proprietor  from  the  condem- 
nation thereof  ;  and  shall  combine  therewith 
a  just  regard  to  the  advantages  which 
the  owner  of  the  land  will  derive  from  the 
construction  of  the  road  or  canal,  for  the 
use  of  which  the  land  is  condemned." 
Thia  law  must  be  considered  in  connexion 
with  othera  on  the  aame  subject.  The  atate. 
in  establishing  a  general  ayatem  of  internal 
improvement,  meant,  undoubtedly,  to  adopt 
a  uniform  rule  in  the  asseaament  of  damages 
to  individuala.  By  a  former  law  in  relation 
to  thia  same  company  {Acta  of  1819-20,  ch. 
56,^  3,  4,)  lands  were  to  l>e  condemned,  in  the 
manner  prescribed  by  the  act  entitled  "  an 
act  prescribing  certain  general  regulations 
for  incorporating  turnpike  companies,"  for 
the  condemning  land  for  the  useofany  turn- 
pike road,  varying  the  forms  of  the  pro- 

328  ceedinga  *aa  the   nature  of    the   case 
might  require.     And   by    the  general 

law  concerning  turnpike  companies,  2  Rev. 
Code,  ch.  234,  §8,  the  valuers  were  directed 
to  combine  with  their  aaaessmenta  of  the 
value  of  the  land,  and  of  the  inconveniences 
reaulting  thereto  from  the  opening  of  the 
road,  ■'  a  just  regard  to  the  advantages  which 
the  owner  of  the  land  will  derive  from  the 
opening  of  the  road  through  the  same." 
The  same  policy  waa  afterwards  extended  to 
rail  roads  by  several  acts,  and  to  all  the  roads 
of  the  country,  by  the  statute  of  the  20th 
January  IBi*,  which  enacts,  that  whenever  a 
jury   shall  be    impanelled,  according 


law,  the  sheriff  shall,  Jn  addition  to  the 
charge  prescribed  by  that  section,  "charge 
the  said  jury  to  combine  with  the  estimate 
of  the  damage  to  be  occasioned  by  opening 
the  road,  a  just  regard  to  the  advantages 
which  the  proprietor  and  tenants  will  derive 
from  the  passing  of  the  aame  through  their 
lands."  These  are  all  acts  in  pari  materia, 
and  to  be  construed  as  one  law.  Whatever 
rule  the  legislature  intended  to  adopt 
in  the  one  case,  it  meant  to  prescribe  in 
the  other.  And,  therefore,  I  do  not  think  the 
criticism  of  the  counsel  on  the  words  "  con- 
struction of  the  road  or  canal"  (found  in  the 
original  act  of  incorporation  of  1831-2.  ch. 
82,  ^  30,)  by  which  he  would  confine  the 
advantages  to  be  set  off,  to  those  arising 
from  the  structure  of  the  improvement,  a 
sound  one.  That  change  of  phraseology  was 
manifestly  used  as  synonymous  with  open- 
ing or  passing  through  ;  the  terms  employed 
in  the  other  acts. 

What  was  then  the  obvious  meaning  of  the 
legislature,  collecting  it  from  the  language 
it  has  employed,  without  indulf^ing  in  refine- 
ments, or  resorting  to  presumptions,  or  being 
guided  "  by  the  crooked  cord  of  discretion," 
which  has  so  often  induced  a  departure  from 
the  plain  and  literal  construction  of  statutes? 
The  advantages  derived  to  the  owner  of  the 

land  condemned,  are  to  be  estimated, 
329      considering  him  aa  owner  of  *that  land. 

and  no  other.  Theae  advantages  must 
accrue  to  him,  in  the  character  of  proprietor 
of  the  land  through  which  the  road  or  canal 
passes,  and  in  no  different  character.  All 
advantages  are  to  be  considered,  which  are 
in  their  nature  appreciable ;  for  the  law 
makes  no  reservation,  reafriction  or  excep- 
tion. How  can  we  aay,  that  the  legislature 
meant  only  a  certain  kind  of  advantages, 
when  their  language  has  excluded  none? 
la  the  use  of  the  canal,  and  the  additional 
value  given  to  land  along  ita  immediate  line, 
no  advantage  7  Then  the  assessors  will  al- 
low nothing  for  it.  Is  it  a  great,  obvious  and 
appreciable  advantage  7  Then,  by  what  rule 
of  construction  shall  we  exclude  it  from  their 
eatimale  7  It  appears  to  me,  that  this  was 
the  chief  advantage  within  the  legislative 
contemplation;  for,  in  the  greater  numl>er 
of  cases,  it  is  the  only  one.  In  the  case  of 
common  roads,  or  of  railroada,  what  possi- 
ble advantage  docs  the  owner  of  the  land 
through  which  they  pass  derive  from  them, 
except  from  their  use  7  And  ao  of  turnpike 
roada  and  canals,  if  you  exclude  this  element 
of  t)enefit,  the  law,  framed  with  so  much  care, 
and  applied  to  every  case  of  internal  improve- 
ment by  roads  and  canals,  might  as  well  be 
repealed;  for  little  is  left  on  which  it  is  to 

Plausible  objections  to  this  construction 
may  be  made,  and  have  been  made,  by  stat- 
ing hypothetical  cases  of  hardship  and 
inequality.  I  have  already  said,  that  no 
general  system  of  legislation  is  exempt  from 
such  imputations  ;  but  I  cannot  admit  that 
this  is  a  reason  for  rejecting  the  plain  words 
of  a  statute.  This  law  seems  to  me  to  be  as 
little  obnoxious  to  the  objection,  as  most 
others  of   a   similar  character.     When  it 


I   of  the  second  section  of  the  road   said,  that  the  riparian 


will  thus 
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"be  mide  to  pay  a  very  great  portion  of  the 
cost  of  making  a  general  improvement, 
against  their  consent  and  without  any  con' 
•idetatioQ  ;"  or  that,  upon  the  same  prin- 
ciple, a  charge  might  be  levied  in 
330  favour  of  the  company  for  •the  excest 
of  value,  and  thus  all  the  advantages 
held  ont  to  the  proprietors  be  extingnisbed, 
and  they  alone  be  excluded  from  the  benedt 
of  the  improvement;  I  cannot  perceive  the 
force  of  the  objections,  applied  to  the  actual 
facta,  and  to  the  known  condition  of  the 
country.  The  slips  of  land  condemned  would 
not  pay  a  hundred  thousandth  part  of  the 
cost  of  the  improvement ;  in  a  vast  majority 
of  cases  they  bear  a  very  inconsiderable  pro- 
portion to  the  enhanced  value  of  the  rem 
ing  land  ;  and  if  the  improvement  was 
taking  another  direction,  the  proprietors 
would,  with  a  few  exceptions,  gladly  give 
them  to  the  company  to  obtain  the  tocatioi 
The  legislatare  adapts  its  laws  to  the  sta' 
of  things  as  known 'commonly  to  exist,  and 
not  to  imaginary  or  rare  cases  of  hardship. 
The  system  deliberately  adopted  has  hitherto 
worked  well ;  and  if  we  change  it  now,  s  ' 
give  to  the  owner  of  the  land,  in  every 
stance,  the  full  value  of  his  land,  enhanced 
in  value  by  the  actual  location  of  the  road 
canal  through  it.  without  abatement,  J  very 
much  fear  a  serious  blow  will  Ije  g-iven  tc  " 
cherished  policy  of  the  state. 

There  is  only  one  consideration  mor  , 
which  I  shall  advert.  The  9th  section  of  the 
act  of  1819-20,  ch.  56,  for  clearing  and  im' 
proving  the  navigation  of  the  James  River, 
and  for  uniting  the  eastern  and  western  wa- 
ters by  the  James  and  Kanawha,  has  been 
relied  on  to  prove,  that  in  no  case  can  1 
whole  saving-  of  the  cost  of  transportati 
be  taken  into  consideration,  as  an  advantage 
to  the  riparian  owner.  That  section  coi 
tains  a  pledge,  on  the  part  of  the  legislatui 
to  the  company,  that  it  will  authorise  tolls 
to  the  amount  necessary,  with  other 
soarces,  for  the  payment  of  the  interest 
the  money  expended  on  the  work ;  provided 
that  such  additional  tolls  should  not  exceed 
one  third  of  the  saving  of  transportation, 
taking  an  advantage  of  three  years.  I  con- 
strue this  proviso  as  limiting  the  pledge  of 
the  state  to  the  company,  but  in  no 
■131  wise  affecting  the  present  "question. 
If  it  could  l>e  taken  as  a  limitation  of 
(be  power  of  the  legislature  over  the  amount 
of  tolls,  still  it  would  not  prove  that  the 
excess  of  benefit  derived  to  the  proprietor  of 
lands  through  which  the  improvement 
pisses,  may  not  be  constitutionally  set  ofF 
against  the  value  of  the  part  condemned.  If 
the  legislature,  for  the  general  benefit,  had 
given  a  pledge  to  abolish  all  tolls,  the  pro- 
prietor of  the  land  condemned  might  com- 
plain of  the  inequality,  hut  of  nothing  more. 
Upon  the  whole,  I  am  of  opinion,  the  judg- 
ment should  be  reversed,  and  the  first  as- 
t  confirmed.* 


*Note  tiT  the  jQdse.  S[uce  thia  opinion  was 
delivered.  I  have  seen  the  act  of  tbe  lich  March 
1S>7.  prescrlbluK  Eeueral  refrulatlona  for  tbe  incor- 
poraUoa  of  railroad  companies.  Tbeclaiue  mpecE- 
luc  the  assessment  U  In  tbe  same  words  with  those    used  before. 


BROCKENBROUGH,  J.  Tbe  question 
before  us  is,  what  is  the  proper  construction 
of  the  act  of  assembly  which  directs  the 
assessors  "  to  ascertain  according  to  the  best 
of  their  judgment  the  damages  which  the 
proprietor  of  the  land  will  sustain  by  the 
condemnation  thereof  for  the  use  of  the  com- 
pany." The  constitution  declares,  that  "the 
legislature  shall  not  pass  any  law  whereby 
private  property  shall  be  taken  for  public 
uses  without  just  compensation,"  The  leg- 
islature must  have  had  this  excellent  pro- 
vision in  their  view,  when  they  granted  the 
new  charter  in  1832.  1  consider  it  to  be  the 
duty  of  the  court  to  look  on  that  provision  as 
their  best  guide  in  the  construction  of  the 
charter.  Endeavouring  to  keep  it  in 
332  view,  J  am  happy  to  say,  that,  'accord- 
ing to  my  strongest  conviction,  the 
legislature  have  not  deviated  from  it.  I  pro- 
ceed to  state  the  construction  which  in  my 
opinion  must  be  given  to  the  charter. 

The  30th  section  of  the  act  of  1831-2, 
ch.  82,  declares,  that  the  valners  of  the  land, 
in  the  performance  of  their  duty,  "shall 
take  into  consideration  the  quantity  and 
quality  of  the  land  to  be  condemned,  the 
additional  fencing  which  will  be  required 
thereby,  and  all  other  inconveniences  which 
will  result  to  the  proprietor  from  the  con- 
demnation thereof."  Not  only  the  land  itself 
to  be  condemned  shall  be  valued,  but  the 
inconveniences  which  seem  clearly  to  result 
from  the  seizure  of  the  property  are  also  to  be 
valued.  The  additional  fencing  is  the  only 
one  specified,  but  there  are  others.  One 
palpable  inconvenience  is  the  leakage  of  the 
canal,  which  renders  it  necessary  for  the 
proprietor  to  cut  ditches  and  drains  to  carry 
off  that  water  from  his  arable  land  :  another 
is,  the  being  compelled  to  pass  the  canal  from 
one  part  of  the  farm  to  another,  at  one  or 
two  points  only,  whereby  his  servants  and 
teams  will  be  subjected  to  greater  labour  and 
loss  of  time,  than  they  would  be  subject  to. 
if  they  could  go  as  they  were  accustomed,  by 
the  ways  which  convenience  had  previously 
laid  out  for  them.  There  are  many  other 
such  inconveniences,  the  value  of  which  may 
be  ascertained  by  those  who  have  a  view  of 
the  ground  on  which  the  canal  runs.     These 

~  ~  nveniences,  incident  to  the  condemnation 
of  the  land,  are  all  local  in  their  character. 
The  damages  to  be  given  for  them  attach  to 
"'" "  jwner,  as  owner  of  that  particular  tract, 
parcel  or  piece  of  land,  which  is  taken  from 
'  im  without  his  consent. 

The  law  proceeds  to  say,  that   the   valuers 

shall  combine  therewith  a  just  regard  to 
the  advantages  which  the  owner  of  the  land 


led  In  former  laws;  bat  a  pri 
:it  less  iban  tbe  actual  value 
rference  to  the  location  and 
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value   Deed  not  have  been  liTen,  and  chat  in  the 
of  railroads    the   leElalatare   In   Marcli   IBOT 
chanced  its  policy,    nnder  ibla  law  the  encbanced 
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will  derive  from  the  construction  of  the  road 
or  canal,  for  the    use   of   which   his   Ia.Qd   is 

condemned."  What  is  the  character 
3S3      of  the  advantages  to  "which  a  just 

reg'ard  is  to  be  had  7  It  is,  the  advan- 
tages to  the  owner  of  the  land.  What  land  ? 
That  on  which  the  canal  is  to  be  constructed. 
If  the  same  proprietor  owns  another  tract  or 
parcel  of  land  at  the  distance  oaly  of  half  a 
mile,  but  neparated  from  the  canal  tract  by 
the  land  of  another  owner,  the  advantages 
which  he  will  derive  from  the  navigation  as 
to  that  land,  are  not  to  be  taken  intoconaider- 
ation,  because  it  is  not  the  land  on  which  the 
canal  is  constructed.  The  advantages  de- 
rived to  the  owner  from  the  improvement  are 
aa  great,  or  almost  as  great,  on  accoun^  ' 
ihat  tract,  aa  of  the  canal  tract,  if  the 
tracts  are  of  equal  size  and  fertility ;  but 
those  advantages  are  not  to  be  valued,  by  the 
very  words  of  the  act.  Yet  it  is  an  advan- 
tage to  him,  and  if  all  advantages  conferred 
on  him  are  to  t>e  valued  and  charged  to  hi: 
this  advantag-e  should  be  so  valued  and 
charged.  There  are  some  advantages,  then, 
which  are  to  be  excluded  from  the  view  of 
the  valuers.  What,  then,  are  the  advantages 
to  t>e  valued  7 

As  the  land  which  is  condemned  is  itself 
to  be  valued  according  to  quantity  and 
quality,  and  the  inconveniences  to  be  valued 
are  incidental  to  the  condemnation,  and 
local  in  their  character,  so  it  would  seem, 
that  the  advantages  to  be  valued  are  such  aa 
are  incidental  to  the  condemnation,  and  local 
in  their  character.  The  advantages  are 
placed  in  contrast  with  the  inconveniences  ; 
they  are  t>oth  of  lihe  character.  There  may 
be  many  such  :  take,  for  example,  the 
put  by  the  counsel.  The  digging  of  the 
canal  may  drain  a  marsh  for  the  proprietor  ; 
the  walls  of  the  canal  may  give  to  the  pro- 
prietor a  line  of  permanent  fencing  which 
will  save  to  him  a  great  deal  of  the  expense 
of  inclosing.  There  may  be  many  others 
apparent  to  those  who  go  upon  the  land. 
Whatever  advantages  the  construction  of 
the  canal  gives  to  him  as  owner  of  the  par- 
ticular tract,  piece  or  parcel  of  land,  on  which 
it   is   coostructed,  shall  be  justly  regarded, 

and  shall  be  combined  with  the  incon- 
334      veniences  *for  which  the  damages  are 

to  be  assessed  ;  and  the  value  of  these 
advantages,  when  ascertained,  may  be  de- 
ducted from  the  value  of  the  land  condemned, 
and  of  the  incident  inconveniences. 

Does  the  charter  contemplate  that  the 
assessors  shall  charge  to  the  riparian  pro- 
prietor the  value  of  the  advantages  derived 
to  him  from  the  improvement  of  the  t 
tlon  7  I  think  not.  I  admit  that  thi 
vantages  may  tie  very  great,  and  that  their 
value  is  ascertainable.  But  they  are  not  ad- 
vantages peculiar  to  him.  On  the  contrary, 
they  are  common  to  him  with  all  the  rest  of 
the  inhabitants  along  the  whole  line  of  the 
improvement,  who  are  within  its  influence. 
From  Richmond  to  the  Ohio,  every  mar 
(whether  his  lands  touch  the  canal  or  road, 
or  not)  who  will  be  enabled  to  ' 
products  by  turning  more  land  i 
tion,  or  by  importing  with  greater  ease  and 
cheapness    fertiliiing    minerals    and   other 


who  will  be  induced  to  open  new 
quarrieB,who  will  be  enabled  to  carry 
his  increased  productions  to  market,  and  to 
bring  from  market  hia  supplies,  with  greater 
and  lesd  expense, —  will  be  benefited,  if 
»nal  and  road  should  get  into  successful 
operation.  Indeed,  these  advantages  are  the 
very  objects  which  the  legislature  had  in  view 
'  I  granting  the  charter.  They  are  general 
Ivantages.  To  the  great  mass  of  that  com- 
lunlty,  to  ninety-nine  out  of  a  hundred,  they 
operate,  and  are  intended  by  the  legislature 
to  operate,  as  a  benefit,  without  requiring 
them  to  pay  the  price  of  the  construction. 
Shall  this  benefit  be  withheld  from  the  hun- 
dredth 7  Shall  it  be  withheld  from  him, 
unless  he  will  make  compensation  for  it  dif- 
ferent from  all  the  rest  7  This  could  not,  I 
think,  have  tiecn  the  intention  of  the  legisla- 
ture. It  could  not  haveintended  to  authorise 
the  company  to  seize  on  and  sequester  the 
property  of  an  individual,  and  under  the  pre- 
text of  making  him  a  compensation  for  that 
property,  to  claim  a  set-off  for  a  general 
advantage,    which    will  deprive    him 

335  *of  the  just  compensation  intended  by 
the  constitution.     It  is  not  credible,  in 

my  opinion,  that  the  legislature  intended  to 
compensate  the  riparian  proprietor  for  the 
land  taken  for  public  uses,  by  the  value  of  the 
real  or  supposed  advantages  derived  from  the 
improved  navigation,  when  those  same  ad- 
vantages were  conferred  freely  on  all  others, 
without  t)eing  looked  upon  as  a  compensation. 

For  these  general  advantages  conferred  on 
the  community,  the  company  has  a  separate 
and  sufficient  consideration.  That  consider- 
ation is  the  receipt  of  the  tolls  from  all  those 
who  navigate  the  river.  In  proportion  to  the 
extent  of  these  general  advantages,  is  the 
compensation  increased.  If  the  individuals 
on  (he  line  of  the  improvement  increase  their 
products  and  their  trade,  all  this  increase  pro- 
duces new  advantages  to  the  company,  by 
increasing  its  tolls.  This  is  its  compensa- 
tion for  all  its  outlay.  That  outlay  consists 
not  only  of  money  paid  for  labour,  materials 
and  services,  but  of  money  paid  for  land  on 
which  to  construct  its  improvements.  If, 
then,  it  obtains  a  consideration  or  compensa- 
tion for  the  general  advantages  which  it  con- 
fers on  the  country,  why  should  it  expect 
another  consideration  from  the  landholders, 
whose  land  it  takes  7 

But  even  if  there  were  no  tolla,  or  if  the 
tolls  were  surrendered,  and  the  navigation 
thrown  open  to  the  public,  still  I  should  think, 
that  the  riparian  proprietor  could  not  be 
required  to  pay  for  the  general  advantages 
resulting  from  the  improvement.  His  land 
is  taken  from  him  without  his  consent,  and 
for  that  he  is  entitled  to  just  compensation. 
The  advantage  which  he  obtains  from  the 
improved  navigation  is  not  of  hia  own  seek- 
ing ;  he  obtains  it  from  the  public  legislation, 
pursuing  the  public  policy  of  the  country. 
Obtaining  it  fairly  in  that  way,  why  should 
he  be  deprived  of  it  7  Why  should  be  pay 
foran  advantage  which  is  in  some  sort  forced 
upon  him  by  the    public,  and  which  it 

336  confers  on  him,  *not  with  the  particu- 
lar view  of  benefiting  him,  but  for   its 

own  wise  purposes? 
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With  respect  to  the  particular  case  nnder 
conaideration  ;  By  the  report  of  the  board  of 
asaeeaora,  which  was  set  aside  by  the  court, 
the  proprietor  of  the  land  condemned  was 
adjodged  to  receive  no  damages.  It  seems 
from  the  report,  that  the  land  was  valued  by 
then)  r  but  the  special  inconveniences  to  the 
proprietor  seem  not  to  have  t>een  valued  ; 
or  rather,  the  aspreement  of  the  company  to 
supply  the  prrtpitetor  with  cooTenieoce  equiv- 
alent to  her  in  conveniences,  was  taken  as  a 
sufficient  compensation  for  those  inconven- 
iences, and  then  the  advantages,  not  speci- 
fied, were  held  sufficient  to  counterbalance 
the  value  of  the  land.  These  advantages.  I 
preanme,  are  the  general  advantages  result- 
ing from  the  improved  navigation.  The 
report  was  rightly  disaffirmed. 

The  judge  then  proceeded  to  sapersede  the 
board  pro  h»c  vice,  and  appointed  other 
assessors  in  their  stead,  and  gave  them 
iDstruclions. 

The  firat  part  of  these  instructions  is,  I 
think,  entirely  correct.  That  part  declares, 
that  the  advantages  to  be  valued  are  to  be  of 
a  character  particularly  and  exclusively 
affecting  the  particular  lot,  parcel  or  tract  of 
land  whereof  a  portion  is  condemned,  and 
not  advantages  of  a  general  character, 
derived  from  the  improvement  in  question, 
and  which  the  proprietors  share  in  common 
with  all  of   the  community  afectedby  them. 

The  last  part  declares,  that  after  the  dama- 
ges are  assessed  for  the  value  of  the  land 
condemned,  the  special  inconveniences  to 
which  the  proprietor  of  the  parcel  of  land  is 
subjected,  shall  be  estimated,  aad  damages 
assessed  for  them ;  that  the  special  advan- 
tages derived  to  the  proprietor  from  the  con- 
denization  of  his  land  shall  be  valued,  and 
that  that  value  may  be  set  off  against  the  dam- 
age assessed  for  the  special  inconvenience: 
it  the  special  advantages  are  equal  to 
337  the  special  inconveniences,  *then  they 
may  balance  each  other ;  but  if  the 
special  inconveniences  are  greater  than 
the  special  advantages,  then  the  excess  in 
the  value  of  the  inconveniences  must  be 
added  to  the  damage  assessed  for  the  land. 

There  is  one  case  which  seems  not  to  have 
been  provided  for  by  the  instructions.  Sup- 
pose the  special  advantages  more  than 
counterbalance  the  special  inconveniences, 
can  the  excess  of  those  advantages  be  set  off 
against  the  damages  assessed  for  the  land? 
Itmay  perhaps  be  inferred,  thatthejudgewas 
of  opinion,  that  such  excess  of  advantage 
could  not  be  set  off  against  the  damage  for 
the  land.  If  such  was  his  opinion,  I  should 
probably  differ  from  him  in  this  particular  ; 
being  of  opinion,  that  the  value  of  special 
advantages  may  be  set  off  against  the  dam- 
ages asBessed  for  the  land  condemned,  at 
well  as  for  the  incident  inconveniences,  and 
that  the  result,  after  that  set-off,  furnishes 
to  the  proprietor  a  just  compensation  for 
land  condemned.  But  although  such  in: 
ence  may  perhaps  be  drawn,  yet  the  insti 
tioDS  do  not  in  terms  extend  so  far.  The 
latter  part  of  the  Instructions,  as  far  as  they 
go,  is,  I  think,  correct,  I  see  no  error  in 
them,  nor  in  the  report  of  the  substituted 
rs,  founded  on  them. 


im  of  opinion,  that  the  judgment  should 
l>e  affirmed. 

TUCKER,  P.  This  case  has  been  very 
justlysaid  tobeoneof  verygreat  importance; 
ind  fully  impressed  with  its  magnitude,  I 
lave  given  to  it  my  moat  earnest  considera- 
ion.  The  result  of  my  reflection  is,  that 
here  is  no  error  in  the  instructions  of  the 
circuit  superiour  court  of  which  the  plaintiffs 
in  error  can  complain. 

The  constitution  of  Virginia,  art.  3,  g  II, 
has  provided,  that  the  legislature  shall  pass 
no  law,  "whereby  private  property  shall  be 
taken  for  public  uses,  without  just  compen- 
sation ;"  and  the  naked  question  is,  whether 
the  general  advantages  of  a  public 
improvement,  enjoyed  "by  an  individ- 
ual in  common  with  the  rest  of  the 
community,  are  to  be  regarded  as  consti- 
tuting that  just  compensation  which  the 
constitution  enjoins  ?  I  am  of  opinion,  that 
they  are  not. 

It  is  obvious,  as  has  been  justly  observed 
by  my  brother  Parker,  in  the  able  opinion 
jast  delivered,  that,  in  a  vast  majority  of 
cases,  the  value  of  the  land  condemned  for  a 
public  improvement  will  bear  a  very  small 
proportion  to  the  enhancement  in  the  value 
of  the  remainder  of  the  tract ;  I  mean  an 
enhancement  not  arising  from  advantages 
peculiar  to  that  tract,  but  extending  to  the 
whole  community  upon  its  line,  and  arising 
out  of  the  salutary  influence  of  improved 
facilities  of  transportation,  upon  the  value 
of  all  the  real  estate  within  the  circle  of 
that  influence.  If,  therefore,  in  a  vast 
majority  of  the  cases,  .the  value  of  the  con- 
demned land  will  beexceeded  by  the  enhance- 
ment of  the  residue,  and  if  that  enhancement 
is  to  constitute  the  compensation,  then  it  is 
obvious,  that,  in  a  vast  majority  of  cases, 
the  constitution  will  have  nothing  to  operate 
upon  ;  and  this  great  and  important  principle 
will  be  confined  to  the  few  solitary  cases  (if 
indeed  any  case  shall  ever  exist)  in  which 
the  proprietor  of  the  condemned  property 
does  not  derive  from  the  public  work, 
advantages  of  a  general  character,  equiva- 
lent to  the  value  of  what  is  taken  from  him. 
Moreover,  it  is  obvious  under  this  con- 
struction of  the  instrument,  that  its  princi- 
ple may  be  extended  to  a  variety  of  other 
cases,  so  as  to  render  this  boasted  provision 
of  little  or  no  value.  Thus,  it  may  be  pro- 
vided, that  if  an  acre  of  one  man's  land  is. 
essential  for  the  abutment  of  his  neighbour's 
milldam,  it  shall  be  condemned  without  com- 
pensation for  its  value,  provided  a  jury  ehall 
believe  the  conveniences  of  the  mill  to  the 
owner  and  his  posterity,  will  more  than 
equal  the  value  of  the  portion  of  land  taken 
from  him.  And  so  with  respect  to  public 
roads  and  landings.  So  too,  if  acourt- 
339  house  'is  to  be  erected  upon  one's  land, 
two  acres  may  be  condemned  without 
the  allowance  of  a  cent,  because  the  adjoin- 
ing property  is  rendered  more  valuable  for 
the  establishment  of  inns,  storehouses,  and 
other  like  advantages.  If  such  be  the  mean- 
ing of  this  clause  of  the  constitution,  "it 
keeps  the  word  of  promise  to  the  ear.  but 
breaks  it  to  the  hope."  It  is  a  mockeiy, 
instead  of  a  wise,  just  and  salutary  safeguard 
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of  the  rights  of  the  people.  The  jus  pnbli- 
cum,  thouf^h  an  absolutely  esseotial  attri- 
bute of  Bovereignty.  should  be  exercised  by 
every  Trise  and  paternal  government,  with 
just  respect  to  the  rights  of  iadividuals.  It 
is  enough,  that  it  deprives  the  citizen  of  his 
property  nithout  his  assent :  it  is  enough, 
that  !t  deprives  him  of  that  monopoly,  which 
might  enable  him  to  exact  exorbita  nt  terms 
for  his  property  ;  it  is  enough,  that  it  takes 
from  him  the  privilegeof  bargaining  for  him- 
self, and  appoints  others  to  bargain  for 
him.  It  therefore  makes  compensation  for 
what  it  takes  ;  it  does  not  put  a  charge  upon 
him  which  others  do  not  bear ;  it  aims  to 
place  the  public  burdens  equally  upon  all,  by 
paying  the  proprietor  for  that  which  is 
taken  from  him.  This  is  the  very  object  of 
the  constitution.  But  this  object  is  utterly 
frustrated,  if  private  property  is  sunk,  and 
its  value  extinguished,  by  setting  atC  a  part 
of  those  incidentaladvantagcs  to  which  the 
owner  is  entitled  in  common  with  all  others 
within  the  sphere  of  the  improvement.  He 
is  not  only  deprived  of  the  right  of  making 
the  most  of  his  monopoly,  but  his  possession 
of  property  essential  to  the  canal,  which, 
according  to  the  ordinary  view  of  things, 
would  give  him  great  advantages,  is  actually 
converted  to  his  loss.  He  is  in  a  far  worse 
condition  than  his  neighbour  who  has  not 
his  advantages;  for  the  neighbour  enjoys 
all  the  benefits  of  the  canal,  and  loses  none 
of  his  land,  while  the  owner  pays,  in  the 
price  of  hisland,  for  those  advantages  which 
others  get  for  nothing.  What  benefit  does 
the  constitution,  in  this  view,  confer 
340  *on  the  owner  of  the  land  condemned? 
What  protection  does  it  afford  for  his 
rights?  His  situation  is  just  the  same  as  if 
the  provision  of  the  constitution  had  never 
been  made.  Without  it,  he  would  have 
enjoyed  all  the  common  advantages  of  the 
canal,  and  have  lost  his  land  :  and  under  its 
protection,  what  more  does  he  get  ?  Abso- 
lutely nothing.  For  while  he  enjoys  the 
t}ene6tof  the  public  improvement,  in  com- 
mon with  his  fellow  citizens,  he  receives  not 
a  cent  for  the  property  taken  from  him. 

The  whole  argument,  in  truth,  appears  to 
me  to  be  founded  in  a  want  of  due  attention 
to  the  true  meaning  of  the  terms  of  the 
constitution.  "Compensation"  means  "a 
recompense  given  for  a  thing  received."  But 
the  general  advantages  received  by  the 
public  from  a  public  improvement,  cannot 
properly  tie  said  to  be  a 
given"  for  the  land,  for  they 
conferred  on  those  who  lose 
ther,  indeed,  are  they  gifts 
They  are  a  mere  incident,  or 
ing  out  of  the  existence  of  the 
They  are  like  the  benefit  conferred 
by  my  neighlraur,  when  he  builds  a  mer- 
chant mill  convenient  to  my  barn.  I  am 
benefited,  indeed,  but  that  benefit,  though 
conferred  by  him,  gives  him  no  claim  against 
me.  Id  the  adventure,  he  has  proceed^  with 
a  view  to  his  own  profit,  not  with  a  view  to 
mine.  The  benefit  I  enjoy,  I  do  not  owe  to 
his  liberality.  It  is  neither  a  gift  ex  mero 
rootu,  nor  can  it  be  tortured  into  a  price 
given  for  what  he  has   taken  from 


recompense 
are  equally 
I   land.     Nei- 

:cident,  aris- 
mprovement. 


can  create  no  debt  ;  it  can  pay  no  debt.  It 
can  neither  give  a  right  of  action  for  bene- 
fits conferred,  nor  can  it  give  a  right  of  set- 
off for  damages  done  or  property  condemned. 
If  it  could  give  such  right  of  set-off,  it  is  not 
perceived  why  it  should  not  give  a  right  of  ' 
action  for  the  excess  of  the  benefit  over  and 
above  the  value  of  the  property  taken. 
Nor  can  I  imagine  hon  the  company  is 
to  compensate   the   defendant' for    her    350 

dollars  worth  of  land,  by  setting  off 
341      *a  claim  for  t>enefitB  conferred,  which 

they  never  could  enforce  by  suit,  and 
for  which  they  can  have  no  pretence  of 
claim,  legal  or  equitable. 

For  these  reasons,  I  am  of  opinion,  that 
the  instructions  of  the  circuit  snperiour  court 
did  not  trench  '  upon  the  company's  rights, 
and  were  not  too  liberal  to  the  proprietor. 
Whether  the  court  has  gone  too  far  in  allow- 
ing what  are  called  "the  peculiar  and 
exclusive  advantages  of  the  proprietor"  to 
be  set  off,  I  do  not  think  it  necessary  to 
decide.  Idy  impression,  indeed,  is,  that 
although  the  value  of  the  land  condemned 
must  be  compensated,  and  cannot  tie  extin- 
guished by  setting  off  any  speculative 
advantages,  because  it  is  herein  under  the 
protection  of  the  constitution,  yet  if  inci* 
dental  damage  is  done  to  the  residue  of  a 
tract  (such  as  the  necessity  of  additional 
fencing.  leakage  of  the  canal,  and  the  like), 
such  incidental  damage  may  lie  set  off  by  the 
incidental  benefits  which  the  residue  of  the 
tract  may  derive  from  the  canal,  other  than 
those  general  benefits  which  are  equally  en- 
joyed by  the  wholecommunity.  For  the  right 
:ompensatiou  for  those  incidental  dam- 
ages, resting  upon  legislative  grant,  not  upon 
titutional  provision,  it  was  competent  to 
the  legislature  to  limit  and  qualify  it,  and  to 
setoff  againstthem  any  incidental  benefits, 
peculiar  to  himself,  which  the  riparian  pro- 
prietor derives  from  the  improvement.  I 
of  opinion  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

42  ■Wilson's  Curatory.  Shslton's  Adm'r. 
April,  IBSI,  Rlcbmond. 
Curator*- UsMHty  to  3olt.*-A  curator  of  a  de- 
cedent's estate  aiipotiited  aader  tbe  nth  sectloa 
of  [be  statute  1  Rev,  Code.  cb.  IM,  Is  not  liable  to 
suit  of  the  decedent's  creditors  !□  cbancery:  and 


ir  appointed 
o  be  sued  In  like  n 


■rthe. 


-.  It  n 


as  ia  In  law  liable  to  )K    sued, 
defendinjt  tbe  decedent's  estate, 
«le  of  Lud— RkIUI  of  Payment  In  I 
A  vendor  of  land  executes  a  deed  of  conv 
tile  purchaser,  In  which  he  acknowledgi 


•Curators— Liability 

'be  sued  In  like  manner 
strator."    Va,  Code  1M9, 


Sult- 


>,  i  » 


tSole  of  Land-Recltd  of  PaymMt  in  DHd-EstonNL 

In  accord  with  the  prlDclpai  case,  see  RadcllH  v. 

Blgb.  2  Rob,  271.    See  also,   monofrrapblc  nof*  oo 

'Estoppel"  appended  to  Bower  v.  McCormlck.  U 
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le  money,  and  aablolna  to  Uie  deed 
a  receipt  la  fall  for  tbe  same  ;  yet  ucion  proof  tbal 
in  fact  tlie  wbole  pnrcbase  money  was  not  paid,  tie 
ISDOtconcluded  from  clalminK  tbe  balance  doe 
blm  In  eqalty. 

Joiiah  SheltoD  exbibited  a  bill  in  the 
gaperionrconrt  of  chancery  of  Williamsburg, 
against  Thomas  Ruraell  curator  of  Willis 
'Wilsoa  deceased,  and  John  Shepherd  exec- 
nlor  of  Benjamin  Coleman,— alleging-,  that 
the  plaintiff  Shelton  and  Harriet  the  wife  of 
Baker  Rudd  being  entitled  as  tenants  in 
common  to  a  parcel  of  land  in  York  county, 
Sbelton  and  Kudd  contracted  with  Wilson 
and  Coleman,  during  their  lives,  to  sell  the 
same  to  them  for  2200  dollars  ;  and  Wilson 
aodColeman  being  jointly  interested  in  the 
purchase,  it  was  anderstood  and  agreed  that 
Wilson  should  pay  Shelton  one  half  of  the 
pnrcbase  money  for  his  moiety  of  the  land, 
and  Coleman  should  pay  Rudd  the  other 
half  for  his  wife's  moiety.  That  Shelton 
executed  a  deed  of  conveyance  to  Wilson  and 
Coleman  of  hii  undivided  moiety  of  the 
land,  and  Rudd's  wife  being  an  infant  at  the 
time,  Rudd  covenanted  with  the  purchasers 
for  the  conveyance  of  her  moiety  to  them 
when  she  should  attain  to  full  age.  That 
Coleman  paid  the  moiety  of  the  purchase 
money  due  to  Rudd  ;  aadRndd's  wife  having 
attained  to  full  age  after  the  death  of  both 
Wilson  andColemau,  a  deed  was  exe- 
313  cnted  "by  Rudd  and  wife  to  Russell  the 
curator  of  Wilson,  and  Shepherd  the 
executor  of  Coleman,  conveying  her  undi- 
vided moiety  to  them.  That  of  the  moiety 
of  the  purchase  money  (1100  dollars)  which 
irasdueto  Shelton,  Wilson  paid  him  ouly 
625  dollars,  leaving  475  dollars  still  due,  for 
which  Wilson  agreed  to  give  him  his  bond 
and  a  mortgage  of  the  land  to  secure  the 
payment,  but  he  died  without  having 
eiecnted  the  bond  or  mortgage,  or  paid  the 
debt.  That  Shelton  brought  an  action  at 
law  against  Russell  the  curator  of  Wilson, 
for  the  balance  of  the  purchase  money  due 
him;  but  being  advised,  that  his  acknowl- 
edgment of  the  receipt  of  the  whole  con- 
sideration, contained  in  hia  deed  of  convey- 
ance of  the  land  to  the  purchasers,  would  be 
an  estoppel  against  his  demand  at  1 
bad  dismissed  that  suit.  And  the  bill, 
out  shewing  what  kind  of  curati 
defendant  Russell  was,  orwhat  authority  the 
order  appointing  him  curator  had  conferred, 
prayed  a  decree  against  the  pereonal  estate 
of  Wilson  in  the  hands  of  the  curator,  for 
the  balance  of  the  purchase  money  due  to 
Shelton,  and  that  the  land  should,  if  neces' 
sary,  be  subjected  to  the  debt. 

Russell,  the  curator  of  Wilson,  nowise 
contested  his  liability  in  that  character,  for 
tbe  debt  ctatmed  of  the  decedent's  estate, 
to  the  extent  of  tbe  personal  assi 
band*,  if  the  debt  was  justly  due;  but  he 
eameatlj  denied  the  justice  of  the  claim. 
He  relied  not  only  on  the  acknowledgi 
of  fall  payment  of  the  consideration 
tained  in  the  deed  executed  by  Shelton  ti 
purchasers,  but  on  a  formal  receipt  for  the 


whole  purchase  money  subjoined  to  the  deed 
and  signed  by  him,  as  conclusive  of  the  fact 

of  payment;  and  he  stated  some  extrinsic  had  tieen  appointed  under  the  24th  sectii 
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circumstances,  which,  he  insisted,  corrobo- 
rated that  written  evidence. 

The  answer  of  Shepherd  executor  of  Cole- 
man averred  the  full  payment  by  his  testator 
to  Rudd,  of  the  half  of  the  purchase  money 
'  I  him  for  his  wife's  moiety  of  the  land, 
which  Coleman  had  undertaken  to  pay. 
•The  order  appointing  Russell  cura- 
tor of  the  estate  of  Wilson,  was  not 
exhibited  ;  nor  did  it  appear  in  any  way, 
what  was  the  nature  of  that  appointment. 

The  deed  executed  by  Rudd  and  wife  to 
Russell  the  curator  of  Wilson,  and  Shepherd 
the  executor  of  Coleman,  and  the  deed  of 
Shelton  to  Wilson  and  Coleraao,  were  exhib- 
ited. The  latter  contained  the  acknowledg- 
ment of  the  payment  of  the  purchase  money 
due  to  Shelton,  and  there  was  subjoined  to  it 
Shelton'a  receipt  in  full  for  the  same,  as 
stated  in  the  answer  of  the  defendant  Russell. 

But  there  was  full  and  clear  proof,  that  in 
fact  only  the  sum  of  625  dollars  was  paid  by 
Wilson  to  Shelton,  and  that  Wilson,  when  he 
received  Shelton's  deed  with  the  receipt 
thereto  subjoined,  agreed  to  give  him  his 
bond  for  the  balance  of  the  purchase  money 
yet  due  to  him,  and  a  mortgage  of  the  land  to 
secure  the  payment. 

The  plaintiff  dying  pending  the  suit,  it 
was  revived  in  the  name  of  his  administrator. 
And  it  was  discontinued  as  to  the  defendant 
Shepherd  executbr  of  Coleman,  without  prej- 
udice, however,  to  the  plaintiff's  claim 
against  that  defendant  hereafter. 

The  cause  having  been  transferred  to  the 
circuitsuperiourcourt  of  Elizabeth  City,  that 
court,  upon  the  hearing,  decreed,  that  the 
defendant  Russell  curator  of  Wilson,  should, 
out  of  the  estate  of  that  decedent  in  his 
hands,  pay  Shelton  the  balance  of  the  pur- 
chase money  due  to  him,  with  interest  &c. 
And  from  this  decree,  Russell,  by  petition  to 
this  court,  prayed  an  appeal ;  which  was  al- 

Harriaon,  for  the  appellant,  objected,  1. 
That  such  a  bill  could  not  be  maintained 
against  a  mere  curator  of  a  decedent's 
estate,  such  as  (for  aught  that  appeared 
in  the  record)  Russell  was;  Wynn's  ex'or 
V.  Wynn's  adm'ra,  8  Leigh  264.-2.  That 
the     heirs    and    administrator   of     Wilson, 

as  well  as  the  heirs  or  devisees 
345      and      executor      of     'Coleman,     were 

proper  and  necessary  parties.  3.  That 
the  formal  receipt  of  Shelton  for  the  whole 
purchase  money  from  Wilson,  subjoined  to 
his  deed,  shewed  that  the  acknowledgment 
of  payment  in  the  deed  itself  was  not  merely 
formal,  and  that  this  concluded  Shelton  in 
equity,  as  well  as  at  law,  from  alleging  that 
he  had  not  received  the  purchase  money. 
4.  That  the  deed  made  by  Rudd  and  wife  to 
the  curator  of  Wilson  and  the  executor  of 
Coleman  was  nugatory  ;  and  the  court,  in  all 
events,  ought  not  to  have  decreed  the  pay- 
ment of  the  purchase  money,  till  the  title 
of  Rudd  and  wife  was  conveyed  to  the  heirs 
of  the  purchasers. 

Daniel   and   Robinson,   for    the    appellee, 
answered,  1.  That  this  case  was  distinguish- 
able  from  that  of  Wynn's  ex'or  v.  Wynn's 
There  it  appeared,  that  the  curator 
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the  statute,  1  Rev.  Code,  ch.  I(H,  p. 
merely  to  collect  and  preserve  the  goods  of 
the  decedent,  during-  the  pendency  of  a  con- 
test for  the  administration,  and  the  objection 
to  the  proceeding  against  the  curator  was 
presented  by  the  pleadings.  Here,  the  cura- 
tor, while  he  controverted  the  claim  npon  its 
merits,  nowise  denied  faia  responsibility  in 
that  character,  to  the  extent  of  thedecedent's 
estate  in  his  hands,  if  the  debt  was  juttly 
due  ;  and  as  a  curator  appointed  under  the 
42Dd  section  of  the  statute  (Id.  p.  386,)  was 
liable  to  the  suits  of  creditors  In  like  manner 
as  an  administrator,  this  court  ought  to 
regard  the  defendant  in  this  case,  as  such  a 
curator  liable  to  be  ened.  2.  That  a*  Cole- 
man had  paid  all  he  was  bound  to  pay,  and 
as  the  curator  of  Wilson  had  assets  in  his 
hands  to  pay  the  debt,  and  those  assets  were 
primarily  liable  for  it,  the  objection  for 
want  of  parties  was  merely  formal  and 
immaterial.  3.  That  the  proof  was  full  and 
clear,  that  the  purchase  money  due  to  Shel- 
ton  had  not  been  paid  ;  and  as  to  the  alleged 
estoppel,  though  it  concluded  the  plaintiff  at 
law,  it  could  not  bar  him  of  relief  in 

346  equity.    "Shelly  v.  Wright.  WiUes  9  ; 
Ford  V.  Grey,  1  Salk.  285 ;  Gillespie 

and  wife  v.  Moon,  2  Johns.  Ch.  Rep.  S8S,  596. 
4,  That  Shelton  having  executed  a  convey- 
ance of  his  moiety,  was  entitled  to  payment 
of  the  purchase  money  due  to  him,  which 
Wilson  had  agreed  to  pay  him,  and  to  a  lien 
on  Wilson's  share  of  the  land  ;  and  it  was 
incumbent  on  the  heirs  of  the  purchasers  to 
procure  from  Rudd  and  wife  a  proper  con- 
veyance of  her  moiety.  That  was  their  look- 
out, not  Shelton's. 

PER  CURIAM,  The  decree  is  erroneous 
in  decreeing  against  the  appellant  as  curator 
of  the  estate  of  Wilson,  though  it  nowise 
appears,  either  from  the  allegations  of  the 
bill  or  the  facts  stated  in  the  record,  that  he 
was  ench  a  curator  as  is  by  law  liable  to  be 
sued  or  capable  of  defending  the  estate  of 
the  decedent.  It  is  also  erroneous  in  decree- 
ing payment  of  the  purchase  money  of  the 
land,  when  no  proper  title  had  been  made  to 
the  heirs  of  Wilson,  to  whom,  and  not  to  his 
curator,  the  property  should  have  been  con- 
veyed. The  heirs  of  Wilson,  together  with 
the  heirs  and  devisees  of  Coleman,  ought  to 
be  made  parties.  The  deed  to  the  curator 
ought  to  t>e  vacated  and  annulled,  and  a 
proper  conveyance  decreed  to  the  heirs  of 
Wilson ;  upon  the  execution  of  which,  pay- 
ment of  the  balance  of  the  purchase  money 
should  be  decreed  against  Wilson's  personal 
representative,  with  liberty  to  resort  to  the 
land,  if  the  decree  against  the  personal  rep- 
resentative should  be  unavailing.  The 
decree  is,  therefore,  to  be  reversed  with 
costs,  and  the  cause  remanded  to  the  circuit 
Buperiour  court,  to  be  proceeded  in  according 
to  the  principles  above  declared. 

Decree  reversed. 
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Record, f— Pleas  tendereil  by  a  defeodaat  In  an 
action  at  law,  and  rejected  b;  the  court,  are  not 
part  of  the  record.  nnleHS  made  so  bir  bill  of  ei- 
ceptlona  to  the  rejection  of  them,  or  by  order  of 
tbe  conrt  tbat  ibey  shall  t>e  made  so:  aud  a 
mere  memorandnm.  Chat,  wheu  tbe  pleas  were 
rejected,  the  court  declared  tbat  the  matter 
thereof  mlcht  be  riven  la  evidence  witboat  tbe 
pleas  twlDK  filed,  aud  that  tbla  was  done  at  the 
trial,  does  not  make  tbe  rejected  pleas  part  of 


tPlcadliw  sod  PrM»lc*-Re|MMd  Plea-Wbao  Part  si 

Record.— Fleas  rejected  by  the  court  are  not  a  part 
of  the  record  unless  made  ko  by  a  bill  of  exceptions, 
or  the  express  order  of  the  conrL  Aa  authority 
for  tblB  proposition,  tbe  principal  case  Is  dted  with 
approval  in  Morrlssett  v.  Com.,  fl  Qract.  974  (ace  also. 
faot-itote  to  this  case) ;  CoUey  v.  Sheppard,  »1  Qratt. 
ttS:  Lawrence  v.  Com.,  88  Va.  S!9.  10  S.  B.  Bep.  SW: 
Fry  V,  Leslie.  8T  Va.  STi.  II  S.  E.  Bep.  ffTI :  Sweeney 
V.  Baker.  W  W.  Va.  Xe.  »ii.  »U;  HuBbes  v.  Prum.  41 
W.  Va.tttMS.E,  Rep.  «0T;  Qnesenberry  r.  Peoplei. 
etc,.  Au'n,  44  W,  Va.  BIfl,  SO  S.  E.  Rep.  TS;  foot-nott  U> 
Bowyer  v,  Bewltt.  i  Oratt.  1M:  foot-noU  to  Dickin- 
son v.  Dickinson.  SS  OraCLKI.  See  farther,  mono- 
^apbic  itotf  on  "Bills  of  EicepUon"  appended  to 
SConemau  v.  Com,.  H  Oratt,  8B7. 

In  Sweeney  v.  Baker.  13  W.  Va.  SIS.  tbe  court, 
while  approTlDV  tbe  proposition  laid  down  In  tbe 
principal  case,  said:  "U  is  true  JuDOB  Tuckkk  In 
blaoplnloniD  the  case  of  Wiiltv.  Trnmrav.  t LtftA**!, 
wonldseemtothlnk,  tbat  a  formal  bill  of  exceptions 
was  necessary,  if  tbe  defendant  wanted  tbe  rejeC' 
tloD  of  bis  plea  reviewed,  Hla  reasons  are.  Orsl. 
tbat  tbe  rejected  plea  may  be  Idendfled.  and  second. 
tbat  In  the  formal  bill  of  exceptions  tbe  court 
might  have  an  opportunity  tor  asslBnlnv  its  reasons 
for  tbe  rejection  of  tbe  plea.  Tbere  seems  to  me 
forcelneltber  of  these  reasons.    •   •   *   ■ 


on  In  a  partlcnlar 
not  be  ordered  to 
d  exception  to  lu 


If  then  tbere  be  no  special  ri 
case,  why  a  rejected  plea  shon 
be  made  a  part  of  the  record, 
rejection  be  entered  on  the  re 
DO  reason  why  a  court  oneht  not  to  be  permitted  In 
Its  discretion  so  to  do:  or  wbr  II  sbonld  be  nseleasljt 
1  every  case,  to  have  a  formal  bill  of 
written  ont  and  sicned.  And  this  la.  I 
think,  ihe  decision  In  WiUt  v.  Tmcrav.  »  LtioA  W7, 
and  the  Bubsequent  vlrsinla  cases,  and  also  In  Bart 
V.  B.  *0,K.  K,  Co..  aw.  Va.8Sa"  In  tbissamecase, 
at  p.  ilE.  tbe  principal  caae  la  dlstlnvulsbed.  See 
/aol-itolt  to  Herrlns-ton  v.  Barklns.  l  Bob.  Ml. 

In  tbfs  same  case  (Sweeney  v.  Baker.  IS  w.  Ta. 
HO),  the  clerk  copied  at  tbe  end  of  tbe  record  a 
certificate  slsoed  by  tbe  Jndse  statloE  tbat  a  de- 
mnrrer  had  been  flleil  and  overrnled  by  tbe  court 
hat  that  no  entry  of  Ii  had  twen  made  by  tbe  clerk. 
The  record  book  failed  to  show  tbe  flllns  of  tbe  de- 
murrer at  any  time;  and  this  memorandum  of  tbe 
Jndae  was  not  referred  to  on  tbe  record  book.  It  was 
held  that  Ihe  memorandnm  oftbejndtre  could  not 
t>e  considered  aa  a  part  of  the  record  In  the  case. 
thonsb  tbe  clerk  did  certify  tbat  It  was  a  transcript 
of  a  paper  In  Ibe  cause;  tbe  conrt  cltlnK  tbe  princi- 
pal caae.  Morrlssett'a  Caae,  S  Qratt.  nt,  cniunlnsbam 
T.  HItcbell.4Rand.  ISO.  Bowyer  v.  Ctaeannt,  4L,elKb  I, 
Snydam  v,  Williamson.  lOHow.  (C.  S.)  4N.  Young  v. 
Sute.  a  Ohio  St  GTB.  and  Read  r,  Gardner.  IT  Wall. 
400.  as  Its  aathodty. 

To  the  polntthatapaperwhich  does  not  appear  In 
tbe  record  to  have  been  relied  on,  cannot  l>e  made 
a  part  of  record  by  [be  clerk's  certificate,  tbe  prin- 
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3—    S— »    P«ilnf«  to  Talra  I 
Im  Appellate  Conrlt— If   pleas  be  tendered  by  a 
dcfendazit  and  rejected  b;  the  court,  and  be  takes 
no  exception  to  tbe  rejection  of  tbem.  besball  be 
preinmed   Id   tbe  appellate  conrt  to  bave   ac- 
qoleiced. 
Carrlcn— Cwanaot  for  TmuportatloD  of  Salt— Bleo 
tlM  o<   Amoal  Qwntlty. I— Covenant    between    a 
carrier  and  a  mauatactnrerof  ealC  wbereby  tbe 
carrier  aerees  to  transport  from  l3O0  to  BOOO  bar- 
rels of  salt,  annoally  for  tbree  yeara.  from  tbe 
■nanafactnrer's  aalt  works  to   certain  specified 
place*,  for  a  stlpnlated  reward  per  barrel  trans- 
ported:   amU).  tbat  tbe  mannfactnrer,   not  the 
carrier,  bad  the  rl«bt  to  elect  what  qoantlty  of 
■alt.  not  less  tban  IIOO  nor  more  than  BOOO  barrels. 
■bonld  be  transported  by  the  carrier  anniially. 
In  BO    action    of    covenant,  brought  bj 
Toncray  against  White,  in  the  circuit  court 
of  WaBhington,  the   deciaratioii  set  forth  a 
covenant,   dated   the   ZSth  August  1623,  be- 
tween the  plaintiff  Toncray,  a  carrier,  and 
the  defendant  White,  a  manufacturer  of  salt 
at  Saltville  (the  name  of  King's  salt  works 
in  Washington),  to  the  following  effect— that 
the  plaintiff  should  transport  for  the  defend- 
ant, from  Saltville,   down  the   Holston  and 
Tennessee  rivers,  from  1200  to  5000  barrels 
of  salt  annnalljfor  three  years  nest  succeed- 
ing tbe  date  of  the  covenant,  if  the  state  of 
tbe  water  permitted,  and  should  deliver  the 
same  safely  to  the  defendant  or  hia  consign- 
ees, on  tbe  top  of  the  bank  of  the  Tennessee, 
at  any  point   the  defendant  should  direct 
from  Florence  below  the  Muscle  Shoals   lo 
the     moutb      of     the     river,      except     one 


dpal  case.  Cnnnlnsbam  t,  Mltcbell.  «  Etand.  m. 
and  Boanoke.  etc..  Co.  v.  Kam.  SD  Va.  UO.  were 
dtedlaOfftendlnserv.Ford.StVa.sa},  llS.E.Rep.  I. 

In  Mandevllle  v.  Perry,  t  Call  83.  JuooB  Tdckib. 
■peaUns  for  the  coart.  said:  "Tbe  (iDeBtlon  is, 
what  this  court  will  consider  as  constituting  tbe 
record  of  which  it  Is  to  take  notice  In  cases  at  com- 
mon law!  I  answer  the  writ,  tor  the  purpose  of 
amendlnB  by.  If  necessary.  Tbe  wbole  pleadlnca 
between  tbe  parties.  Papers  of  which  a  profertls 
made,  or  oyer  demanded.  And  snch  as  have  been 
ipcdaUy  snbmltted  to  the  consideration  of  the 
conrt  by  a  bill  of  exceptions,  a  demurrer  to  evl' 
.  dence.  or  a  special  verdict,  or  are  laseparably  con- 
aected  with  some  paper  or  evidence  so  referred  to. 
1%ese,  wttb  the  several  proceedluss  at  the  rules,  or 
In  conrt  ostll  tbe  rendition  of  the  Indmnent.  con- 
stltaie  the  record  in  common  law  suits,  and  are  to 
be  noticed  by  tbe  court,  and  no  others."  Asapprov- 
Inrtbls  statement,  the  principal  cane  was  cited  In 
Boanoke,  etc.  Co.  v.  Kam.  so  Va.  Wl:  C.  ft  O.  K. 
CUl  V.  Sparrow,  MVa.8ST.t7  S.  E.  Rep.  KB. 

tisii  Tamil  ralliirn  tn  Tsirs  Exceptlsn— Presuvp- 
ttas  I*  AppallMs  Caurt.— To  tbe  point  that.  If  pleas 
be  tendered  by  defendant  and  relected  br  tbecourt. 
and  he  takes  no  exception  to  the  rejection  of  them. 
he  shall  be  presumed  In  tbe  appellate  court  to  have 
acuniesced.  tbe  principal  case  was  cited  In  Herrlne- 
lon  V.  Harklna.  I  Rob.  808  (see  also,  /ool-noli  to  this 
case);  Frr  v.  Leslie.  87  Va.  ETS,  la  S.  E.  Rep.  071; 
Uorrissett  v.  Com..  8  Oratt  S74:  Hart  v.  b,  &  O.  Ry. 
Co..  8  W.  Va.  MM:  Thompson  v.  BOggs.B  W,  Va.  71; 
fiKt-itott  to  Bowyer  v.  Hewitt.  8  Qratt.  IBS, 

fCarrlen.— See  monorrapblc  nolt  on  "Common 
Carriers"  appended  to  Fatisb  t.  RelEle.  il  Qratt 
mt. 
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348  third  part  of  the  salt  *so  transported, 
which  the  plaintiff  reserved  the  right 

to  deliver  at  Marathron  at  the  head  of  the 
Shoals ;  for  the  transportation  of  which  the 
defendant  was  to  pay  the  plaintiff  25  dollars 
per  ton  for  all  delivered  at  Florence  and 
below,  and  22  dollars  per  ton  for  all  delivered 
at  Marathron  ;  and  for  all  salt  received  by 
the  plaintiff  at  Saltville,  and  not  delivered 
to  the  defendant  or  his  consignees  at  some 
point  on  the  Tennessee,  the  plaintiff  was 
to  be  charged  1  dollar  25  cents  for  each 
bushel,  and  A6  cents  for  each  barrel  contain- 
ing it,  or  he  was  to  be  charged  the  Tennessee 
money  selling  price  at  Saltville,  in  part  pay- 
ment of  what  should  be  due  to  him  for  the 
transportation;  and  tbe  balance  due  him  on 
that  account,  should  be  paid  him  by  the 
defendant,  in  Tennessee  money,  within 
twelve  months  from  the  delivery  of  the  salt 
to  the  plaintiff  at  Saltville  to  be  transported: 
but  if  any  of  the  salt  delivered  to  the  plain- 
tiff to  be  transported,  should  be  lost  by  the 
staving  or  the  sinking  of  the  boats,  on  satis- 
factory proof  made  thereof  by  the  plaintiff, 
he  should  be  charged  only  50  cents  per  bushel 
for  the  salt  so  lost,  and  46  cents  for  each 
barrel  containing  the  same.  And,  after 
declaring  the  intent  and  effect  of  the  cove- 
it  to  be,  that  the  defendant  should 
lually  during  the  terra  of  the  three  years, 
when  required,  furnish  to  the  plaintiff  at 
Saltville,  to  be  by  him  transported,  from  1200 
5000  barrels  of  salt,  at  the  plaintiff's  elec- 
in,  and  should  keep  the  quantity  of  5000 
barrels  annually  to  be  transported  by  the 
plaintiff,  when  called  for,  and  should  have 
consignees  ready  at  all  times  to  receive  the 
salt  so  transported, — the  declaration  averred, 
that  the  plaintiff  did,  in  pursuance  of  the 
contract,  transport  and  deliver  large  quanti- 
ties of  salt,  having  commenced  the  day  after 
the  date  of  the  covenant,  and  continued  to 
transport  and  deliver  large  qusntities  until 
the  19th  August  1825,  on  which  day  the 
defendant  refused  to  deliver  any  more  salt  to 
the  plaintiff,  whereby  the  plaintiff  was  pre- 
vented  from   further  performing   the 

349  covenant  on  his  part  ;  that  *the  plain- 
tiff had   made  large  engagements  with 

wagoners  to  carry  salt  from  Saltville.  and 
bad  made  expensive  preparations  far  the 
transportation  of  the  salt  the  expense 
whereof  was  wholly  or  in  a  great  measure 
lost  to  bim,  by  reason  of  the  failure  of  the 
defendant  to  perform  the  covenant  on  his 
part  by  furnishing  the  salt  for  transporta- 
tion, and  thus  the  plaintiff  had  been  deprived 
of  the  protit  he  should  have  made  from  the 
contract ;  that  of  the  salt  which  the  plaintiff 
had  received  from  the  defendant  for  trans- 
portation, 60S  barrels  were  lost  by  the  stav- 
ing and  sinking  of  four  boats,  whereof  he  had 
offered  to  make  satisfactory  proof  to  tbe  de- 
fendant, who  refused  to  hear  the  same  ;  and 
that  the  residue  of  the  salt  he  had  received 
from  the  defendant,  had  been  faithfully  de- 
livered, except  barrels,  for  which  he 

was  ready  to  credit  the  defendant  at  the  rates 
fixed  by  the  covenant.  And  then,  averring 
that  the  plaintiff  bad  in  all  things  performed 
the  covenant  on  his  part,  the  declaration 
alleged  the  following  breaches  of  the  cove. 
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naot  on  the  defendant'e  part— 1.  that  the  de- 
^endaot  had  not  delivered,  or  permitted  the 
plaintiff  ta  receive,  at  Saitville,  for  transpor- 
tation, from  1200toS000barrel8of  salt,  annu- 
ally for  the  three  years,  and  especially,  that 
he  had  refused  to  deliver  any  salt  during  the 
third  yea.r  of  the  term,  though  the  plaintiff 
had  elected  to  take  5000  barrels  durlag  that 
year,  and  gave  notice  thereof  to  the  defend- 
ant;  2.  that  the  defendant  had  not  appointed 
agents  or  consignees  to  receive  the  salt  which 
was  transported  by  the  plaintiff,  whereby  he 
had  been  subjected  to  much  expense,  and 
to  loss  of  time ;  and  3.  that  the  defendant 
had  failed  to  pay  the  plaintiff  the  freight  of 
the  salt  which  he  had  transported. 

The  defendant  pleaded  covenants  per- 
formed, and  covenants  not  broken  ;  on  which 
issues  were  made  up.  And  at  a  subsequent 
term  (the  same  at  which  the  isauea  were  tried) 
he  tendered  "  pleas  of  setoff,  which  were  ob- 
jected to  by  the  counsel  for  the  plain- 

350  tiff,  and  rejected  "by  the  court."  The 
defendant  did  not  Ale  a  bill  of  excep- 
tions to  the  rejection  of  these  pleas,  nor  were 
the  pleas  Inserted  in  the  record;  but  there 
was  a  memorandum  at  the  end  of  the  record, 
stating,  that  when  the  defendant  tendered 
his  plea  of  set-off,  the  court  declared  that  no 
objection  was  perceived  to  the  exhibition  of 
the  accounts  shewing  all  the  defendant's 
claims  to  set-offs  before  the  jury,  and  in  point 
of  fact,  at  a  subsequent  stage  of  the  trial,  his 
accounts  of  set-offs  were  submitted  to  the 
jury  for  their  consideration  in  forming  their 
verdict,  except  two  items  In  one  of  them, 
whicl^  were  the  subject  of  one  of  the  bills  of 
exceptions  filed  by  the  defendant. 

Many  points  arose  at  the  trial  and  were  de- 
cided by  the  Murt,  and  the  defendant  filed 
four  bills  of  exceptions  to  opinions  given 
against  him  :  the  last  of  them  stated  six  sev- 
eral propositions,  on  which  instructions  of  the 
court  to  the  jury  were  asked,  and  instruc- 
tions given  or  refused.  But  of  these  numer- 
ous and  various  points,  this  court  decided 
but  one  (which  was  the  main  point  in  the 
cause)  and  that  alone,  therefore,  is  necessary 
to  be  here  stated  ;  namely,  the  first  point 
stated  in  the  defendant's  fourth  bill  of  ex- 
ceptions, which  was  this:  The  defendant 
moved  the  court  to  instruct  the  jurj,  "  that 
according  to  the  legal  effect  of  the  covenant, 
the  defendant  White  had  the  right  to  elect 
what  quantity  of  salt  should  be  transported, 
not  less  than  1200  nor  more  than  5000  bar- 
rels, by  the  plaintiff,  annually ;  and  that 
the  plaintiff  had  no  right  to  demand  for 
transportation,  more  than  1200  barrels  an- 
nually :"  which  instruction  the  court  refused 
to  give,  and  the  defendant  excepted. 

"There  was  a  verdict  and  judgment  for  the 
plaintiff  for  4000  dollars,  from  which  the  de- 
fendant appealed  to  this  court. 

Johnson,  forthe appellant,  conceiving  that 
the   pleas  of   the   set-off   tendered   by 

351  the  defendant,  and   rejected   by  *the 
court,   and  the  accounts  of  particulars 

therewith  filed,  were  made,  by  the  memo- 
randum respecting  them,  part  of  the  rec- 
ord, and  ought  to  have  been  inserted  therein, 
to  enable  this  court  to  judge  whether  those 
pleas  were  properly  rejected  by  the  circuit 


court  or  not,  and  suggesting  a  diminution 
of  the  record  in  that  particular,  asked  a  cer- 
tiorari to  bring  up  a  full  record. 

TUCKER,  P.  I  am  of  opinion,  that  a 
certiorari  ought  not  to  be  awarded  upon  the 
matter  suggested  ;  because,  in  the  first  place, 
I  do  not  think  that  the  pleas  of  set-off  which 
were  tendered  by  the  defendant,  and  rejected 
by  the  court,  are  a  part  of  the  record  ;  and 
2dly,  if  they  were,  yet  as  the  defendant 
acquiesced  in  the  rejection  of  tbem,  and 
took  no  exception,  he  cannot  now  bring  that 
matter  in  question  before  this  court. 

1.  The  pleas  are  not  a  part  of  the  record. 
The  record,  we  are  told,  is  made  up  of  "the 
writ  (for  the  purpose  of  amending  bj,  if 
necessary);  the  whole  pleadings  between 
the  parties ;  papers  of  which  profert  is  made 
or  oyer  demanded,  and  such  as  have  been 
specially  submitted  to  the  consideration  of 
the  court  by  a  bill  of  exceptions,  a  demurrer 
to  evidence,  or  a  special  verdict,  or  are 
inseparably  connected  with  some  paper  or 
evidence  so  referred  to.  These,  with  the  sev- 
eral proceedings  at  the  rules,  or  in  court, 
until  the  rendition  of  the  judgment,  consti- 
tute the  record  in  common  law  suits,  and  are 
to  be  noticed  by  the  court,  and  no  others." 
Mandeville  v.  Perry,  6  Call  78,  83.  Now,  the 
pleas  which  were  tendered  in  this  case,  come 
within  no  part  of  this  description.  "They 
constitute  no  part  of  the  pleadings  l>etween 
the  parties.  'The  defendant  desired  to  make 
them  so.  but  the  court,  for  good  reasons 
doubtless,  refused  to  permit  them  to  be  filed. 
They  were  of  course  not  filed.  Though 
placed  among  the  papers  by  the  party  or  the 
clerk,  they  were  not  filed,  and  were  of  course 
no  part  of  the  record.  What  function 
352  could*lheyperform7  None.  Ifitwas 
designed  to  assign  the  rejection  of 
them  as  error,  the  defendant  should  have 
filed  his  exceptions,  and  thus  have  identified 
the  papers  offered,  and  have  made  them  part 
of  the  record,  and  afforded  the  court  an 
opportunity  of  assigning  the  reasons  of  the 
rejection.  He  has  not  done  this ;  he  has  not 
even  had  them  so  spread  upon  the  record  as 
to  identify  them.  The  certificate  of  the 
clerk  cannot  supply  the  defect ;  Cunningham 
V,  Mitchell, 4  Rand.  189;  Bowyer  v.  Chesnut, 
4  Leigh  1.  Indeed,  they  are  not  to  be  pre- 
sumed to  be  among  the  papers,  as  they  were 
rejected,  and  no  exceptions  were  filed.  The 
defendant  not  excepting,  is  taken  to  acqui- 
esce ;  and  as  the  court  refuses  him  leave  to 
file  his  plea,  he  may  put  it  into  his  pocket. 
If  he  did  so,  could  he  be  prosecuted  for  pur- 
loining a  record  7  I  apprehend  not  ;  for 
when  his  motion  to  file  a  plea  is  refused,  the 
plea  is  still  in  his  possession  and  control, 
and  will  so  continue,  unless  he  elects  to  com- 
pel the  court  to  make  it  a  part  of  the  record, 
which  he  may  do  by  bill  of  exceptions.  Thik 
seems  to  me  the  true  view  of  the  matter.  If 
the  plea  is  received,  it  becomes  part  of  the 
record  at  once,  by  the  voluntary  act  of  the 
court.  If  the  court  refuses  it  a  place  among 
the  records,  which  is  the  effect  of  the  rejec- 
tion, the  defendant  may  then  require  it  to  be 
part  of  the  record  by  bill  of  excep- 
■r  the  court  may  by  its  order  identify 
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tbe  paper,  and  set  forth  npou  the  order  book 
the  reasons  of  its  refusal  to  receive  it. 

This  briags  mc  to  remark,  2.  that  even  it 
tbe  pleas  bad  been  spread  upon  the  record. 
and  constitnted  a  part  of  it,  this  court  must 
take  it  that  they  were  properly  rejected,  aa 
the  defendant  did  not  except.  His  acquies- 
cence in  the  rejection  must  be  presumed ; 
and  as  it  is  possible  there  may  have  been 
good  reason  for  the  rejection,  that  reason 
mnit  be  taken  to  have  existed,  as  he  did  not 
call  upon  the  court  to  sigrn  a  bill  of  excep- 
tion!, in  which  its  reasons  would  have 
353  been  stated.  A  'contrary  practice 
wonid  lead  to  absurdity  and  mischief. 
If  a  continuance  is  refused,  or  a  motion  for 
a  new  trial  overruled,  the  court  must  load 
tbe  record  with  its  reasons,  though  the 
party  does  not  except.  This  would  be  con- 
trary to  reason,  and  is  at  war  with  well 
eitablished  principles  and  practice.  The 
rejection,  then,  in  this  case,  must  be  taken 
to  be  right ;  and  if  so,  for  what  purpose  have 
tbe  pleas  inserted  in  the  record  7  I  see  no 
o»e  of  tbem,  which  would  avail  the  defend- 
ant, audi  therefore  do  not  think  the  cause 
sboald  be  delayed  for  that  which  (if  a  part 
of  tiie  record  at  all)  is  an  unimportant  part 
of  it,  in  relation  to  the  questions  before  this 

It  may  also  be  remarked,  that  if  a  bill  of 
exceptions  had  tieen  filed  in  the  present  case, 
and  had  merely  stated  the  fact  of  the  rejec- 
tiODof  the  pleas,  without  shewing'  any  reason 
far  the  delay  in  not  offering  them  sooner, 
this  court,  under  the  authority  of  the  case  of 
Martin  v.  Anderson,  6  Rand.  19,  must  have 
affirmed  the  judgment  rejecting  the  plea. 

Tbe  other  judges  concurred.      Certiorari 

The  eaose  waa  then  argued  on  its  merits, 
by  Johnson  for  the  appellant,  and  Stanard 
for  the  appellee. 

TUCKER,  P.  This  is  an  action  of  cove- 
nant upon  a  contract  between  a  salt  manu- 
facturer and  a  carrier,  for  the  carriage 
of  a  quantity  of  salt.  By  the  contract, 
Toocray  agreed  to  transport  for  White, 
from  1200  to  5000  barrels  of  salt,  annually, 
for  three  years.  The  carrier  contends,  that, 
bj  this  provision,  he  was  entitled  to  de- 
mand that  the  manufacturer  should  deliver 
to  him,  or  have  ready  for  delivery,  each 
year,  the  full  quantity  of  5000  barrels,  or 
•Dch  quantity  t>elween  1200  and  5000  as 
he  might  elect.  The  defendant  White 
denies  Toncray's  right  of  election,  and 
351  on  the  trial  of  the  cause,  "moved  the 
court  to  instruct  the  jury,  that  he,  and 
not  the  plaintiff,  had  the  right  of  election. 
The  court  refused  the  instruction,  and,  in 
effect,  gave  the  opinion  to  the  jury,  that  the 
plaintiff  had  the  right  of  election. 

It  is  sufGciently  obvious,  as  was  said  at  tbe 
bar,  that  the  right  of  election  cannot  exist  in 
botli  parties,  since  the  exercise  of  the  right 
would,  in  that  case,  be  conflicting.  It  is  also 
clear,  that  as  a  broad  latitude  is  allowed  as  to 
quantity,  there  must  he  in  one  or  other  of 
tbe  parties  the  right  to  lix  the  quantity  to  be 
delivered  for  transportation.  To  which  of 
the  parties  did  that  right  belong  ?  I 
to  the  manufacturer. 


This  will  be  abundantly  clear,  whether  we 
proceed  upon  technical  principles,  or  upon 
the  reason  and  nature  of  the  contract.  Ac- 
cording- to  well  established  principles,  the 
words  here,  being  the  words  of  the  carrier, 
are  to  be  taken  most  strongly  against  him. 
And  what,  then,  is  their  meaning?  He 
agrees  to  transport  from  1200  to  5000  barrels : 
the  quantum  is  not  fixed  :  but  it  must  be  fixed. 
To  allow  him  to  fix  it,  would  be  to  take  the 
words  most  strongly  in  his  favour.  He  can- 
not,  therefore,  have  the  privilege  ;  and  as  one 
or  the  other  must  haveit,  the  defendant  must 
have  it.  Indeed.  I  consider  the  agreement 
to  transport  for  White  from  1200  to  5000 
barrels,  as  being  equivalent  to  an  agreement 
to  transport  any  quantity  Iwtweeu  1200  and 
5000  ;  not  any  quantity  the  plaintiff  or  cov- 
enantor might  name,  t>ut  any  quantity  that 
the  other  party  might  name.  For,  if  the  car- 
rier could  name  the  quantity,  the  contract 
would  in  fact  not  bind  him  farther  than  the 
1200  barrels ;  for  he  cannot  be  said  to  be 
bound,  who  has  an  election  to  do  or  not  to  do 
the  act.  So  that  though  he  expressly  binds 
himself  to  transport  any  quantity  within  the 
named  limits,  he  could  absolve  himself  there- 
from by  electing  to  transport  a  single  bushel 
more  than  1200  barrels.     This  would   be  a 

total  perversion  of  the  rule  of  law, 
355  •!  am  persuaded,  however,that  this 

matter  is  rather  to  be  decided  upon  a 
just  attention  to  the  objects  and  design  of  the 
parties,  than  upon  any  technical  rule  whatso- 
ever. It  may  be  difficult  to  evolve  the  true 
principle  which  should  govern  such  cases : 
but  I  will  venture  the  suggestion,  that,  in  gen- 
eral, where  a  latitude  is  given  in  contracts  of 
this  description,  the  right  to  fix  the  quantum 
must  depend  upon  the  question,— what  is  the 
principal    motive  to   the   contract  7  and    he 

have  the  election  in  preference  to  the  other 
party.  Thus  in  a  contract  for  the  transpor- 
tation to  the  market,  of  salt,  or  wheat,  or 
flour,  or  coal,  or  other  merchandise,  the  pri- 
mary and  moving  consideration  of  the  con- 
tract, is  the  getting  the  article  to  the  place 
of  sale.  The  carriage  is  secondary  and  de- 
pendant. The  manufacturers  have  no  idea 
of  doing  more  than  send  their  own  articles. 
It  does  not  enter  into  their  conception,  that 
they  are  to  look  about  them,  and.  If  their  own 
stock  falls  short,  to  make  up  the  deficiency 
aliunde.  An  engagement  of  this  character  is 
not  made  with  a  view  of  compelling  the  man- 
ufacturer to  furnish  employment  for  a  cer- 
tain number  of  wagons  or  boats,  but,  on  the 
other  hand,  to  bind  the  carrier  to  furnish 
adequate  transportation  for  a  quantity,  more 
or  less,  of  produce  that  is  going  to  market. 
Who  would  ever  think  ol  binding  himself  to 
employ  carriers,  when  he  had  nothing  to 
transport?  or  more  carriaee  than  would  be 
necessary  for  his  transportation  ?  No  one. 
Hence  it  is,  that  in  such  contracts,  a  certain 
amount  is  first  fixed,  and  then  a  latitude  is 
given  beyond  it  to  some  definite  limit.  This 
latitude,  in  the  nature  of  the  thing,  is  inserted 
for  the  benefit  of  him  who  has  the  articles 
for  transportation.  How  absurd  would  it  be 
to  give  to  the  carrier  the  power  of  compelling 
the  employer  to  pay  for  more  carriage  when 
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be   had  notbinR'  more  to  carry  I     I'he  same 
priociplcB  prevail  in  other  casea.    If  a  brick- 
maker  engages  witb  a  builder,  to  burn 
356      for  him  from  *500,000  to  800,000  brick: 

it  ia  obvioua,  that  the  latitude  is  given 
because  the  builder  maj  want  more  than 
500,000,  and  perhaps  not  so  many  as  800,000. 
Bis  wants  constitute  the  true  gauge,  and  he 
is  the  person  to  judge  of  them.  So,  if  a  man 
offers  to  build  from  five  to  ten  houses  for 
another,  the  employer  must  of  necessity 
have  a  control  over  the  number  to  be  built, 
since  it  cannot  be  supposed  Ihat  he  builds 
merely  to  furniBh  employment  to  woikmen. 
He  builds  to  meet  his  own  wants,  and  they 
are  the  measure  of  extent  to  which  he  is  will' 
ing  to  be  t>onnd.  With  the  workman  it  ii 
Otherwise,  as  he  can  usually  expand  or  con- 
tract his  operations  with  comparative  f  acilitT< 

I  do  not  think  it  necessary  to  say  any 
thing  on  the  other  points  presented  by  the 
bills  of  exceptions.  I  am  of  opinion,  that 
the  judgment  should  be  reversed,  and  the 
cause  sent  back  for  a  new  trial,  at  which  the 
first  instruction  asked  by  the  defendant  and 
stateif  in  his  fourth  bill  of  exceptions,  should 
be  given  by  the  court  to  the  jury,  if  ag:  ~ 
required. 

The  other  judg'es  concurred.    Judgment 
reversed,  and  cause  sent  l>ack  for  a  new  trial. 
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Ps)'  LeKscy— JadfiBcat.'-In  snumpalt  by 

aealnsL  au  executor  for  a  legacy,  one  coo 
declaration  alleles  a  promise  made  by  tbe  defri 
aat.  as  execntor.  u>  pay  the  lesacy:  HiiJ>.  thla 

cuaracter,  niiou  wblch  tlie  Indsmeut  can  only 
de  bonis  teatatorlB. 
SsBc— Recovery  of  Leffscy*— How  Actlsa  Most  B« 
BroBEbt— JiH^want—An  action  at  law  by  a  legatee. 
asaluBt  an  execntor  for  a  ICKacy.  on  the  execntor's 
promise  to  pay  It.  most  t>e  brouKht  asalnst  the 
execntor  In  his  IndlvlduaL  not  In  bU  represenia- 
tlve.  cbaracter:  and  the  Jadsmenc  In  sach  case 
must  be  de  bonis  proprlU. 


•Actloa  tor  Rocovsry  ol  Lesscy— Aueot  of  Bxecutor 
NoMSssry.— It  Is  well  settled  that  no  action  can  be 
maintained  at  law  tor  a  legacy  against  the  execntor 
wltbout  an  express  promise  to  pay.  No  admiBslon 
of  assets  or  mere  ackaowIedBment  will  be  snffl- 
cient:  for  wltbont  SDCb  promlHC  the  executor  bas  a 
right  to  require  a  refunding  bond  wblcb  a  coart  of 
law  caunot  compel  the  creditor  to  give  or  ibe  execu- 
tor to  receive.  Whitehead  v.  Coleman.  SI  Oratt  TSB, 
Citing  the  principal  case  as  Its  aathorlty. 

And  In  Nelson  t.  Corn  well,  IIQratt.  ;S7.  Ids  said: 
"No  suit  will  He  at  common  law  to  recover  a  legacy, 
unless  the  execntor  has  assented  thereto.  If  no 
such  asseut  has  been  given,  the  remedy  is  exclu- 
sively In  the  courts  of  equity.  I  Story's  Eqn.  Jur. 
I  Wl.  Since  the  decision  of  Deeka  v.  Strutt.  B  T. 
R,  (00.  it  has  t>een  considered  as  the  settled  doctrine 
In  England,  that  no  action  at  law  will  lie  to  recover 
a  general  legacy:  even  tboogh  tbere  be  assets,  and 
the  execntor  expressly  promised  to  pay  it,  t  Roper 
on  Legacies  I7V8;  1  Story's  Eqa.  Jur.  it  5»1,  Mi.  This 
doctrine,  however,  has  not  been  recognized  In  any 
case  decided  by  tbls  court:  andTncESB.  P..  In  Aaii- 


Biecutors— Suits  agslnst— Miifolnder  of  Coaats,  t- 

a  declaration  In  assumpsit  against  a 
there  be  one  connt  against  him  in  bis  represenla- 
tire,  and  nlhers  against  him  in  his  Individual. 
character  :  this  1b  a  misjoinder  of  action,  fatal  on 

Assumpsit  by  Disher  against  Kayser 
executor  of  Circle,  in  the  circuit  court  of 
Alleghany,  The  declaration  complained  of 
Kayser  executor  of  Circle,  and  contained  five 
counts.  The  first  count  alleged,  that  the 
defendant  executor  as  aforesaid,  by  his  prom- 
issory note  in  writing,  was  indebted  to  the 
plaintiff  one  of  the  legatees  of  Circle,  in  the 
sum  of  459  dollars,  the  balance  due  the  plain- 
tiff as  such  legatee  from  the  defendant  as 
executor  as  aforesaid  ;  and  being  soindebted, 
the  defendant  as  executor  as  aforesaid,  in 
consideration  thereof,  undertook  and  prom- 
ised, by  his  said  promissory  note,  to  pay 
the  sum  of  money  to  the  plaintiff,  when  the 
defendant  should  be  thereto  requested. — The 
second  count  was  like  the  first,  except  that  it 
alleged,  that  defendant  executor  as  aforesaid 
(not  as  executor)  promised  to  pay  the  money, 
when  the  defendant  executor  as  aforesaid 
should  be  thereto  requested.^-The  third  connt 
alleged,  that  thedefendant  executor  as  afore- 
said was  indebted  to  the  plaintiff  as  one  of 
the  legatees  of  Circle,  in  the  snm  of  459  dol- 
lars, for  so  much  money  by  the  defendant 
executor  as  aforesaid  had  and  received  to  the 

use  of  the  plaintiff  as  such  leKaie«; 
35S      and  *being  80  indebted,  the  defendant 

executor  as  aforesaid  promised  the 
plaintiff  to  pay  him  the  same.— The  fourth 
count  alleged,  that  the  defendant  executor 
as  aforesaid,  by  his  promissory  note  in  writ- 
ing, acknowledged,  that  on  a  final  settle- 
ment of  all  accounts  twtween  the  plaintiff 
one  of  the  legatees  of  Circle,  and  the  defend- 
ant executor  of  Circle,  there  was  a  balance 
due  the  plaintiff  of  459  dollars  ;  and  in  con- 
sideration thereof  thedefendant  executor  as 
aforesaid,  by  his  said  promissory  note,  prom- 
ised to  pay  the  same  to  the  plaintiff.  The 
fifth  count  alleged,  that  the  defendant  and  the 
plaintiff  accounted  together  of  and  concern- 
ing divers  sums  of  money  due  from  the 
defendant  executor  as  aforesaid,  to  the  pla.in- 
liff  as  one  of  the  legatees  of  Circle;  and 
upon  that  account,  the  defendant  executor 
as  aforesaid  was  found  indebted  to  the  plain- 
tiff the  sum  of  459  dollars;  and  being  so 
found  indebted,  the  defendant  executor  as 
aforesaid,  in  consideration  thereof,  promised 
to  pay  the  same  to  the  plaintiff.^ 


Mr,  ez'or,  t.  Dither,  B  iefpA  K7,  seemed  to  be  unirlUiug 
to  admit  it  In  Its  whole  extenL" 

In  Halrston  v.  Hall,  8  Call  S18,  it  was  held  that  a 
legatee  cannot  recover  a  slave  devised  to  him  with- 
out proving  the  assent  of  the  eiecutor  to  the  legacy. 

The  principal  case  was  also  cited  In  Staples  t. 
SUples.  M  Va.  Bl,  1  S.  E.  Bep.  IW- 

(EiKuten -Salts  sgsbist-MbHaitcr  of  C«Ms.- 
See  Epes  v.  Dudley,  &  Rand.  AVI:  Bishop  v.  Harrison. 
i  Leigh  B3S;  monographic  nott  on  "Execalors  and 
Administrators"  appended  to  Boaser  v.  DeprlesL  » 
OratL  «. 

n'be  Instrument  on  which  the  action  was  fonndcil, 
called  a  promlHtory  note  In  the  declaration,  was 
copied  into  the  record,  though  it  was  not  a  part  of 


S  LEIQH 


MiAR3  ATO)  Othbrs  v.  Bsdgood  Ex'or  of  Pclgham. 
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The  defeadant  demurred  g-enerally  to  the 
declaration,  and  pleaded  non  assumpsit. 
The  court  overmled  the  demurrer.  Upon 
the  lrl»l  of  the  i&sue,  the  jury  found  a  ver- 
dict for  the  plaintiff  for  459  dollars  mth 
interest  Ac.  for  which  the  court  gave  him 
judgment  against  the  defendant,  to  be  levied 
de  bonis  teatatorJH.  The  defeoilani  applied, 
bv  petition  to  this  court,  for  a  supersedeas 
to  the  judgment ;  nhich  was  allowed. 

Staoard  for  the  plaintiff  in  error. 

Johnson  for  the  defendant. 

TUCKBR.  P.  It  is  a  subject  of  regret,  that 
a  good  cause  should  be  lost  for  want  of 

359  form  in  the  pleadings  ;  'but  we  do  not 
perceive    how    we    can    sustain    this 

jndgment.  without  an  utter  disregard  of  the 
essential  forms  of  the  law. 

The  questions  arfrued  at  the  bar  arise  out 
of  the  declaration,  to  which  there  is  a  gen- 
eral demurrer.  Upon  thii  demurrer,  the 
objection  to  the  misjoinder  of  action  may  be 
made,  together  with  any  other  objection, 
which  is  matter  of  substance,  and  ffoet  to 
the  whole  of  the  counts. 

Ai  to  misjoinder.  The  writ  is  against  "J. 
D.  Kajser  executor  of  Circle."  The  declara- 
tion comptaiua  of  "J.  D.  Kayser  executor  of 
Circle."  The  first  count  alleges,  "that  the 
•aid  defendant  executor  as  aforesaid"  by  his 
promitsory  note  Sec.  was  indebted  &c.  to  the 
plaintiff  "as  legatee ;"  and  being  so  indebted, 
iu consideration  thereof,  ''he  the  said  defend- 
ant u  executor  as  aforesaid  promised  Sec." 
This  is  distinctly  the  form  of  the  declaration 
against  an  executor  in  his  representative 
character.  1  Chitt.  Plead.  20S-6,  1  Wros. 
Sauad.  Ill,  112 ;  Brigden  v.  Parkes,  2  Bos.  ft 
Pall.  424 :  HavrkioB  &  ux.  v.  Saunders,  1 
Cowp. 289, 292 ;  Bpes'aadm'r  v. Dudley  adm'r, 
5  Kand.  437 ;  Bishop  v.  Harrison's  adm'r,  2 
I<eigh  S32.  No  other  form,  indeed,  could 
well  be  devised  for  distinguishing  the  action 
against  the  executor,  from  the  action  against 
the  individual.  It  is  necessary  that  some 
fortn  should  be  adopted,  which  shall  enable 
theconrt,  where  there  is  judgment  by  default, 
or  on  demurrer,  to  decide  in  what  character 
the  judgment  should  be  rendered  against 
the  def endan t.  On  this  first  count,  the  judg- 
ment can  only  be  against  the  executor  as 
■ach.  for  the  promise  is  distinctly  laid  to 
have  been  made  by  him  as  executor.  It 
must,  therefore,  be  against  the  goods  and 
chattels  of  the  testator,  and  not  against  the 
executor  personally. 

The  court  does   not   find  it   necessary   to 

enquire,  whether  the  other  counts  are  against 

the  executor  assuch.  or  not :     quacunque  via 

data,    the  declaration  is    bad.    Take 

360  *it,  that  they  are  against  him  indlvidn- 
ally  :  then,  as  the   first  is  not.  there  is 

a  misjoinder.  Take  it,  that  they  are  all 
against  the  executor  as  such :  then,  they  are 
all  of  them  demands  against  the  estate.  But 
<he  demand  of  a  legatee  for  bis  legacy,  is 


It   Itwaa  in  these  worfls  ■■    "On  a  final  Bettlement 
of  all  accounts  witb  C.  Dlaher.  oneof  thelesatei 
P.  Circle  deceased,  and  J,  D   Kayser  eiecuto 
said  P.  arcle.  there  is  a  balance  due  said  DIsher 
tfBdollars.  this  mb  December  ISXl.    (Slsned)  J.  D.    by  wlllattbedlscretioaor 
KMser."— Note  in  OrlKtnal  Edition.  must  always  Kovern  la  the 
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not  a  demand  again 
mand  against  the  ■  i 
part  of  the  estate.  And  if,  as  was  contended, 
an  action  at  law  will  lie  for  a  legacy,  either  - 
upon  an  express  or  implied  promise,  it  is 
perfectly  clear,  that  it  must  be  brought 
against  the  executor  in  hia  individual,  and 
not  in  his  representative,  character  ;  and  the 
judgment  must  be  de  bonis  propriis,  not  de 
bonis  testatoris.  This  is  clearly  shewn  by 
the  cases  decided  in  the  time  of  lord  Mans- 
field :  Atkins  A  ux  v.  Hill.  1  Cowp.  284 ; 
Hawkes  &  ux.  v.  Saunders,  Id.  289.  See  also 
Koseft  ux.  v.  Bowler's  ex'ors,  1  H.  Black.  108. 
Taking  all  the  counts,  then,  to  be  of  the  same 
character,  they  are  all  against  the  defendant 
in  his  representative  character,  and  are, 
therefore,  all  of  them  bad. 

In  this  view  of  the  case,  the  question 
mainly  argued  at  the  bar,  need  not  be  decided: 
'  gives  no  opinion  upon  it.  Yet  I  am 
myself  well  satisfied.  1.  That  an  action  at 
law  against  an  executor  for  a  legacy,  does 
not  lie  without  an  express  promise  of  the 
.  .  2.  That  it  does  lie  upon 
such  promise,  where  there  is  a  good  consid- 

ition  ;  for  example,  where  there  are  assets 
pay  the  legacy.  3.  That  if  the  promise  of 
the  executor  be  unqualified,  it  amounts  to  a 
waiver  of  the  refunding  l>ond  which  he 
might  have  required  of  the  lecfatee,  and 
removes  a  great  difficulty  in  the  proceeding 
at  law.  4.  That  if  the  promise  be  on  condi- 
tion of  a  refunding  bond  being  given  by  the 
legatee,  then,  on  ordinary  principles,  there 
can  be  no  recovery  without  proof  of  the  per- 
formance of  that  condition.  S.  That  no 
admission  of  assets,  or  mere  acknowledgment 
of  indebtedness,  without  an  express  promise, 
will  sustain  the  action  ;  for,  in  those  cases, 
the  objection  exists,  if  no  other, 
361  "that  the  executor  has  a  right  to  require 
a  refunding  bond  from  the  legatee, 
which  a  court  of  law  cannot  compel  him  to 
give. 

Judgment  reversed  ;  and  judgment  for  the 
defendant  upon  the  demurrer  to  the  declara- 

Miars  and  Others  v.  Bedgood  Ex'or  of 
Fulgham. 

April.  1838.  Richmond, 

<y  RMMusry 
He  first  claase 
In  ber  will,  desires  that  her  netcro  man  Kit  shall 
have  his  freedom,  and  receive  from  her  estate  (BO. 
By  the  second,  she  eiveslo  D.  A.  her  nesro  Harry, 
and  directs  that  D,  A.  receive  from  her  estate 
•100  for  the  purpose  of  supporting  Harry  during 
his  life.  By  the  third,  she  elves  to  S.  C.  lajL  By 
the  (onrtta,  she  sivea  to  D.  A.  A.  one  buffet  and  one 
large  trunk:  and    to  K,  D.  ooe   trunk  and   one 


>WllU— What  PuMS  by  Reriduary  Clause. -On  this 
BUblect.  see   Stephen  v.  Swaun,  ft  Leigh  4W.  4iT: 

Qallagher  v.  Rowan,  M  Va.  S!3,  829.  II  S.  E.  Sep.  Ill : 
Irwin  V,  Zane,  IS  W.  Va.  MS,  064,  all  cttlne  and  ap- 
proving  the  principal  case.    See  also.  Smith  v.  Smith, 


of  Tcstalor  Oovems, 


Virginia  Rxpobts,  Annotatbd. 


362-864 


patched  bed  c 


a  bine  cr 


.  Tbe  tlftb  and  laat  clause  Is  OB 
□  ray  negro  Kit  above  named 
:over.  and  to  tbe  above  named 
□eero  Harry  one  ram  bed  cover.  I  do  hereby 
appoint  Jamea  Bedgood  my  eiecntor  to  Ibis  my 
last  will  and  testament,  aad  that  be  shall  receive 
tbe  balaoce  of  my  estate.  If  any,"  The  testatrix, 
besides  some  fnrnlture  worth  about  KSK,  dies 
pOBseaaed  of  taKB  In  money.— HbU),  that  Bedgood 
Is  entitled  to  the  moaey,  as  well  as  to  any  other 
balance  of  the  estate- 


evidence  I 


-Whether  parol 
nlsslbleln  sncb  a  case,  tosbow  that 
tbe  testatrix  did  not  Intend  that  money  should 
pass  by  the  residuary  clause. 

The  will  of  Elizabeth  Falgham  coatained 
the  follow  in  g'  clauaea  : 

"1.  After  my  funeral  expenses  and  just 
debts  are  paid,  mj  desire  is  that  my  negro 
man  Kit  have  his  freedom,  and  that  he 
receive  from  my  estate  the  sum  of  50  dollars, 
to  defray  hia  expenses  to  any  free  state  or 
country  that  he  ma;  prefer,  2.  I  give 
362  to  Daniel  Aswell  my  nei^ro  "Harry,  and 
that  the  said  Daniel  Aswell  receive 
from  my  estate  100  doUara,  for  the  purpose  of 
supporting  the  above  named  Harry  durinif 
his  life.  3.  1  give  to  Sarah  Cathen  twenty 
dollars.  4.  I  give  to  Di^a  Ann  Arthur  one 
buffet  and  one  large  trunk:  to  Keziafa  Deans, 
one  trunk  and  one  patched  bed  cover.  S. 
give  to  my  negro  Kit  above  named  a  blue 
cotton  bed  cover,  and  to  the  above  named 
negro  Harry  one  yam  bed  cover.  I  do  hereby 
appoint  James  Bedgood  my  executor  to  this 
my  last  will  and  testament,  and  that  he  shall 
receive  the  balance  of  mj  estate,  if  any." 

The  will  bore  date  the  11th  of  September 
1833.  and  was  offered  for  probat  to  the  court 
of  Nansemond  county  the  14th  of  September 
183S.  The  record  of  the  court  of  probat 
states,  that  it  "was  opposed  by  Na 
Miars  ;  and  upon  the  examination  on  oath  of 
Jamea  S.  Arthur  and  John  Benston,  the 
witnesses  to  said  paper  writing,  and  the 
arguments  of  counsel,  it  was  tbe  unanimous 
opinion  of  the  court  that  the  said  paper 
writing,  purporting  to  be  the  last  will  and 
testament  of  Elizabeth  Fulgham,  be  received 
as  her  said  last  will  and  testament,  and 
ordered  to  be  recorded  an  such,"  Bedgood 
thereupon  qualified  as  executor. 

The  bill  in  this  case  was  filed  in  the  circuit 
court  of  Nanaemond  by  Nancy  Miars  (who 


will  and  testament:  and.  If  that  Intention  be  cou- 
slateot  with  tbe  rules  of  law.  It  will  be  carried  into 
effect  whether  Che  will  be  draaehted  with  technical 

a  ofwilla 

which  carry  evidence  upon  their  face  tbat  they 
have  been  the  work  of  lenorant  tesutors.  and  not 
of  exiwrleDced  and  enlightened  scriveners,  adjudi- 
cated cases  can  afford  Utile  aid.  This  lanenaee 
used  by  Tdcebb.  P,,ln  tbe  pducliial  case  was  ap- 
proved In  Bartlett  v- Patton.SS  W.  Va,  «,  10S,E. 
Bep.iS. 

In /Dot^iof >  to  Wootton  V.  Redd.  isOratt.  IKl,  man; 
caaes  are  cited  to  support  the  proposition  that.  In 
the  conatmcUon  of  wIIIb.  the  trne  Intention  of  the 
testator  must  (overa  with  absolate  sway,  If  It  Is 
Clear,  and  no  rule  of  law  Is  thereby  violated. 


opposed  the  probat  of  the  will)  and  other 
plaintiffs,  claiming  to  be  the  next  of  kin; 
and  set  forth  that  the  decedent  bad  no  chil- 
dren or  descendants,  and  left  no  father, 
mother,  brother,  sister,  or  descendant  of  any. 
and  no  grandfather  or  grandmother-  In 
such  case,  supposing  the  decedent  to  have 
died  intestate,  the  estate  would  be  divided 
into  two  moieties,  one  of  which  would  go  on 
the  paternal  and  tbe  other  on  the  maternal 
side,  to  uncles,  aunts,  and  their  descendants. 
The  bill  stated  that  the  plaintiff  Nancy  Miars 
was  a  cousin  of  the  decedent,  and  that  the 
other  plaintiffs  were     children   of    consins. 

It  farther  stated  that  the  decedent  died 
363      possessed  of  a  large  sum  of  'money, 

which  was  never  intended  to  pass  by 
the  residuary  clause  ;  and  in  support  of  this 
construction,  alleged  declarations  of  the 
decedent  at  the  time  her  will  was  drawn,  and 
of  the  executor  since  her  death.  It  called  for 
a  discovery  from  the  executor,  of  the  circum- 
stances attending  the  execution,  and  aa  to 
his  belief  in  regard  to  the  intention  of  the 

The  answer  of  Bedgood  stated,  tbat  the 
decedent  was  possessed  of  a  little  furniture 
worth  about  200  dollars,  and  had  in  money 
2978  dollars.  It  stated  his  belief  that  the 
complainants  would,  in  tbe  legal  course  of 
distribution,  be  entitled  to  the  decedent's 
estate  if  it  had  not  been  differently  disposed 
of  by  her  will,  but  insisted  that  under  the 
will  the  balance  of  the  estate,  by  force  of  the 
residuary  clause,  passed  to  him.  It  stated 
also  the  circumstances  under  which  the  will 
was  written,  as  follows — On  the  day  the  will 
bears  date,  the  decedent  came  to  defendant's 
house,  he  being  a  near  neighbour,  and  in  the 
habit  of  attending  to  her  business.  Sbe  in- 
formed him  that  she  had  come  to  make  taer 
will,  and  requested  him  to  write  it  for  her  ; 
which  he  did  according  to  her  directions,  and, 
as  near  as  he  could,  tn  her  own  language. 
Towards  the  conclusion  of  the  will,  as  well 
as  he  recollected,  he  enquired  of  her  if  she 
had  seen  any  one  who  would  act  as  her  exec- 
itor?  having  been  previously  applied  to  by 
ler  to  act  as  such,  and  having  advised  her  to 
ret  some  other  person.  Upon  her  replying- 
hat  she  had  not,  and  being  still  solicited  to 
let  as  such,  he  mentioned  bimself  as  execu- 
or,  and  by  her  directions  he  was  named  the 
residuary  legatee.  The  will  was  read  over 
id  explained  to  her  in  the  presence  of  tbe 
testing  witnesses,  signed  by  her,  and  de- 
livered as  her  will.  She  stated  that  ber  ob- 
ject in  making  a  will  was  to  exclude  the 
Miarses  from  any  portion  of  her  estate  ; 
and  that  such  was  her  dislike  for  Nancy 
Miars,  tbe  female  complainant,  that  if  by 
any  act  of  hers  she  could  prevent  it,  ahe 
should  not  have  so  much  as  the  *wraj>- 
pings  of  her  finger,— The  defendant 
further  stated,  that  he  was  sent  for  by  tb« 
decedent  and  visited  her  in  her  last  illneas. 
id  she  expressed  not  the  slightest  dissatis- 
faction with  the  will  she  had  made,  and  man- 
ifested not  the  least  disposition  to  have  it 
altered.  He  admitted  that  the  decedent  said 
her  estate  was  not  much,  and  that  she  might 
ve  said  at  the  time  of  making  her  will, 
charged  in  the  bill,  "  that  the  balance  of 
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fa«r  est&te  would  not  exceed  30  or  40  dollars." 
Snch,  he  said,  might  have  been  her  opinion, 
t»  she  was  then  in  gfioA  health,  and  the  pros- 
pect was  a  fair  one  that  she  nould  live  man  j 
jesre,  and  the  little  estate  she  had  beentirelr 
comsnmed  In  her  support.  But,  in  his  opin- 
ion, one  great  reason  for  sucb  a  remark  wan 
to  conceal  from  the  world  the  amount  of 
monej  she  bad,  she  living'  alooe,  and  fearing- 
the  same  might  be  a  temptation  to  rob  and  de- 
tpoil  her  of  it.  He  said  that  he  knew  noth- 
ing as  to  her  in  ten  tion  to  give  him  her  monej, 
except  what  appeared  on  the  face  of  the  will. 
Taking  that  as  the  basis  of  his  opinion,  he 
claimed  the  money  as  his  property,  and  could 
not  suppose  a  different  intention. 

An  amended  bill  was  afterwards  filed, 
making  the  specific  legatees  parties,  and 
charging  that  the  estate  which  came  to  the 
hands  of  the  eiecutor,  apart  from  the  money, 
was  more  than  sufficient  to  pay  the  debts 
and  legacies,  and  that  after  paying  them 
there  remain  some  estate,  exclusive  of  the 
money,  for  the  residuary  clause  to  operate 

The  answer  of  the  specific  legatees  and  the 
executor  admitted  that  there  was  estate 
enough  to  pay  the  specific  legacies,  independ- 
ently of  the  money,  but  the  executor  said 
that  he  did  not  believe  the  estate,  exclusive 
of  the  money,  would  be  more  than  sufficient 
to  pay  the  debts  and  legacies. 

There  waa  no  replication  to  either  of  the 


The  only  evidence  in  the  cause  was  the 
deposition  of  James  S.  Arthur,  one  of  the 
attesting  witnesses,  taken  by  agreement, 
without  notice,  to  be  read  as  evidence. 
36S  'Arthur  deposed  that  the  will  was 
written  by  Bedgood  ;  that  after  all  the 
provisions  of  the  will  bad  been  written  except 
the  last  clause,  the  deponent  asked  the  testa- 
trix what  she  would  do  with  the  t>alance  of 
her  estate ;  that  she  replied,  there  would  be 
none,  but  afterwards  said,  there  might  be  30 
or  40  dollars,  and  that  the  man  might  have  it 
who  attended  to  her  business;  which  the 
deponent  understood  to  mean  mr.  Bedgood 
ber  executor.  The  deponent  stated,  that  Bed- 
good  afterwards  said,  he  hardly  thought  she 
intended  him  to  have  her  money.  But  the 
deponent  added,  that  he  had  no  doubt  she 
iutended  mr.  Bedgood  to  have  what  should  be 
found  in  her  bouse  at  her  death. 

Upon  the  hearing,  the  circuit  court  decreed 
tbat  the  bills  be  dismissed,  and  that  the 
defendants  recover  against  the  plaintiffs  their 

From  ttiiB  decree  an  appeal  was  allowed. 

The  cause  was  twice  argued  in  this  court. 
Upon  the  first  argument,  onl^  four  judges 
were  present,  and  they  were  equally  divided. 
The  second  argument  was  before  a  full  court, 
by  Carter  M.  Braxton  for  the  appellants,  and 
Robinson  and  Howard  for  the  appellee  Bed- 
good. 

I.  Braxton  contended,  that  the  terms  of  the 
will  directing  that  the  executor  "  shall  receive 
the  balance  of  the  estate,"  only  repeated  the 
injunction  of  the  law,  and  the  executor  a 
be  considered  a  trustee  for  the  next  of  kij 

The  counsel  for  the  appellee  answered,  that 


clauses  of  the  will,  where  the  same  language 
is  used  with  a  manifest  intention  that  the 
legatee  shall  have  the  thing  received.  If, 
however,  the  word  receive  could  be  considered 
ambiguous,  and  it  should  be  deemed  neces- 
sary or  proper  to  look  dehors  the  will,  to 
ascertain  in  what  sense  it  was  used,  both  the 
answer  and  the  evidence  established  that  it 
was  used  as   meaning  have,  and  that 

366  whatever  might  *be  ,embraced  by  the 
word*  "  the  t»laace  of  my  estate,"  was 

the  property  of  the  executor  absolutely,  and 
not  as  trustee. 

II.  Braxton  said,  that  if  the  term  re::eive 
should  be  construed  have,  still  it  remained  to 
enquire  what  the  testatrix  intended  to  pass 
by  the  words  "  the  balance  of  my  estate,  if 
any."  The  court  should  hold,  that  the  resid- 
uary clause  passed  only  what  the  testatrix 
intended  to  pass  thereby.  And  it  might  go 
out  of  the  will  to  ascertain  the  intention.  It 
was  evident  from  the  answer  of  the  executor 
and  the  evidence  of  the  witness,  that  the  tes- 
tatrix did  not  contemplate  any  thing  but  her 
slaves  and  furniture.  The  legacy  to  the  exec- 
should  beappliedonly  tothingsejusdem 
generis.  She  never  designed  to  pass  the 
money.  He  cited  Cook  v.  Oakley,  1  P.  Wms. 
302  ;  Trafford  v.  Berrige,  1  Eq.  Cas.  Abr.  201 ; 
Timewell  v.  Perkins.  2  Atk.  103  ;  Ex  parte 
Fearon,  SVes.  63S;2  Roper  on  Legacies  533  ; 
Philips  V.  Melson.  3  Munf.  76.  and  particu- 
larly relied  on  Minor  v.  Dabney,  3  Rand.  191. 

The  counsel  for  the  appellee  replied  that 
there  was  no  ambiguity  on  the  face  of  the 
will,  and  that  no  case  could  be  found  admit- 
ting parol  evidence  to  prove  that  the  testator 
declared  his  intention  to  be  exactly  the  oppo- 
of  what  he  bad  said  in  his  written  will. 
They  cited  Chichester  v.  Oxenden,  3  Taunt. 
147 ;  4  Dow's  Par.  Cas.  65 ;  Leighton  v.  Bailie, 
9  Cond.  Eng.  Ch,  Kep.  30 ;  Mounsey  v.  Bla- 
mire,  4  Buss.  384 1  3  Cond.  Eng.  Ch.  Rep.  718 ; 
Reno's  ex'ors  v.  Davis,  4  Hen.  A  Munf.  291; 
Puller's  ex'ors  v.  Puller,  3  Rand.  90 ;  Bowyer 
V.  Martin,  6  Kand.  525.  But  if  the  court 
could  look  out  of  the  will,  neither  the  answers 
nor  the  evidence  shewed,  that  when  the  tes- 
tatrix said  she  wished  Bedgood  to  have  the 
balance  of  her  estate,  she  did  not  mean  that 
be  should  have  it.  They  only  shewed  that 
for  some  reason,  best  known  to  herself,  she 
did  not  wish  it  to  be  known  in  her  lifetime 
how   much    she   had.     She   could    not 

367  foresee  what  *the  balance  of  her  estate 
would  amount  to  at  the  time  of  her 

death  ;  but  if  there  should  be  any,  she  wiNhed 
him  to  have  it,  whatever  the  amount  might 
l>e.  The  doctrine  of  ejusdem  generis  was 
examined,  and  the  following  cases  cited  in 
regard  to  it :  Mayo  v.  Carrlngton,  4  Call  472 ; 
Crooke  v.  De  Vandes,  9  Ves.  192 ;  S.  C.  13  Vea. 
330 ;  Bland  v.  Lamb,  2  Jac.  &  Walk.  398 ; 
Fleming  v.  Burrows.  1  Russ.  276  ;  Arnold  v. 
Arnold.  8  Cond.  Eng.  Ch.  Rep.  40.  It  was 
denied  tbat  the  doctrine  had  any  application 
to  this  case.  Where  certain  things  are  left 
to  A.  and  in  the  same  clause  the  residue  is 
given  to  him,  the  doctrine,  it  was  said,  was 
applicable  ;  but  it  had  no  application  where  a 
testator  gives  specific  legacies  toother  per- 
il and  in  a  general  clause  (without  any 


this  ground  was  taken  away  by  the  previous  particular  enumeration  of  things)  gives  the 
135 
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residue  to  A.  Yet  if  it  wure  conceded  that 
the  words  "  if  aoj'  "  imported  any  balance  of 
such  estate  as  ia  mentiooed,  still  it  would 
not  help  the  plaintiffs  ;  for  in  the  previous 
clauses  of  the  will,  there  are  bequests  of 
money  as  well  as  of  other  things.  Moreover, 
in  this  case,  if  the  money  be  not  held  to  pas* 
by  the  residuary  clause,  there  will  be  nothing' 
at  all  for  that  clause  to  operate  upon. 

PARKQR,  J.  The  clause  in  the  will  of 
Elizabeth  Ful^ham  under  which  James  Bed- 
good  her  executor  claims  the  whole  residue 
of  her  estate  is  in  the  following'  words :  "  I  do 
hereby  appoint  James  Bedgo^  my  esecutar 
to  this  my  last  will  and  testament,  and  that 
he  shall  receive  the  balance  of  my  estate,  it 
any." 

There  is  no  difficulty  about  the  import  of 
the  word  receive,  whether  we  look  to  other 
clauses  in  the  will,  where  that  word  is  used 
as  synonymous  with  ffive,  or  to  the  parol  tes- 
timony in  the  cause,  proving  that  no  result- 
ing' trust  was  intended  to  the  next  of  kin. 
Wiiatever  Bedgood  takes,  he  is  to  take  as  hii 
own    property.     This    is    plain,    and    has 

scarcely  been  contested. 
368  *The  only  serious  question  that  can 

be  made  in  the  case,  is  whether,  taking 
the  words  of  the  will  in  connexion  with  the 
facta  proved  or  admitted,  the  testatri: 
made  a  valid  t>equeat  of  the  money  left 
house  (amounting  to  the  sum  of  297S dollars) 
to  the  appellee. 

On  the  words  themselves,  no  doubt  can 
arise.  In  relation  to  the  balance  of  the  estate, 
they  are  general.  The  testatrix  could  have 
employed  no  words  more  significant  to  give 
the  whole  residue  of  her  property,  than  those 
she  has  used.  The  word  estate  {as  lord  Mans- 
field said  in  Urry  v.  Harvey,  5  Burr.  2638,) 
"carries  every  thing,  unless  tied  down  by 
particular  expressions  ;"  and  the  balance  if 
any,  comprehends  all.  These  words  are  not 
equivocal  of  themselves,  nor  doubtful  and 
ambiguous,  and  therefore  I  think  it  Is  not 
proper  to  resort  to  parol  averments  or  extrin- 
sic circumstances,  to  control  or  to  restrain 
them.  The  difficulty  here  is  suggested  by 
the  fact  appearing  aliunde,  that  she  had  a 
considerable  sum  of  money  in  the  house ;  and 
hence  it  is  inferred  that  she  could  not  intend 
to  bequeath  it  bj  words  implying,  as  it  ia  said, 
a  doubt  whether  she  would  leave  any  balance. 
The  words,  however,  are  plain  and  com- 
prehensive ;  and  being  so.  they  should  not 
be  limited  by  such  considerations. 

This  would  be  putting  something  in  the 
will  that  did  not  previously  stand  there,  and 
drawing  inferences  of  intention,  not  from 
the  words  of  the  will,  but  from  extrinsic 
proof.  The  cases  in  which  this  may  be  done 
are  accurately  stated  by  judge  Cabell  in  Pull- 
er's ex'or  V.  Fuller,  3  Rand.  90,  and  are  re- 
ferred to,  more  at  large,  by  Powell  in  his 
treatise  on  devises,  pp.  338and  341, —but  there 
is  ijo  case,  not  even  that  of  Cole  v.  Sawlin- 
Bon,  1  Salk.  234,  or  Fonnereau  v.  Poyntz,  1 
Bro.  C.  C.  472,  there  mentioned,  which  would 
justify  us  in  restraining  the  general,  un- 
equivocal, and  clear  words  of  this  will,  to  a 
small  part  of  the  balance  of  the  testatrix's 
property,  instead  of  the  whole. 


•If,  however,  v 


)  look  t 


thee 


stances  of  the  testatrix,  and  to  the  facts 
stated  In  the  deposition  and  the  answers 
(which  the  complainants  admit  to  be  true, 
by  not  replying  to  them)  there  is  nothing 
which  ought  to  induce  us  to  say  that  the 
testatrix  died  intestate  as  to  the  sum  of 
money  left  In  the  house,  or  that  she  did  not 
intend  to  give  it  to  the  executor  to  whom 
the  law  formerly  gave  the  whole  undisposed 
of  residuum.  She  had  no  near  relations.  The 
complainants  are  distant  connexions,  towards 
whom  she  seems  to  have  entertained  some 
prejudice,  for  she  has  not  once  mentioned 
them  in  herwill.  The  appellee  was  a  near 
nelghtKinr,  and  bad  been  in  the  habit  of 
attending  to  her  business ;  and  it  is  more 
likely  that  she  would  have  wished  bim 
to  have  the  residue  of  her  property,  than 
distant  relations,  to  one  of  whom,  at  least, 
she  expressed  the  strongest  aversion.  The 
witness  who  was  present  when  she  made 
herwill,  has  no  doubt  she  Intended  the  whole 
residue  to  go  to  Bedgood  ;  and  certainly  she 
could  have  used  no  word  more  effectually 
excluding  her  next  of  kin,  than  words  giving 
all  the  balance  of  her  estate.  If  any,  to  her 
executor. 

It  is  said,  however,  that  the  testatrix  conld 
not  have  intended  to  pass  this  money,  but 
something  necessarily  of  small  amount,  of 
which  there  might  probably  be  nothing 
left.  This  is  mere  matter  of  conjecture 
founded  on  the  words  "If  any,"  connected 
with  the  proof  that  she  probably  had,  at  the 
time  of  making  her  will,  a  large  sum  of  money 
by  her.  But  those  words  might  have  been 
added,  tiecause  she  thought  she  might  spend 
the  greater  part  or  the  whole  of  her  money 
before  her  death :  or  because  she  wished  to 
conceal  the  fact  of  her  having  so  large  a  sum 
in  the  house  :  or  because,  at  the  moment,  she 
did  not  advert  to  it :  or  for  some  other  reason, 
which  was  satisfactory  to  her  but  unknown 
to  us.  In  this  uncertainty,  is  it  not  bet- 
370  tertoabideby  the  plain  *construction 
of  the  words,  than  to  reply  on  circnm- 
stancesin  themselves  equivocal  and  doubtfnl? 

It  is  very  evident  that  the  testatrix  did 
not  mean  to  die  intestate  as  to  any  por- 
tion of  her  property.  No  one  does,  who 
makes  a  residuary  t>equest.  And  if  she  did  not 
mean  to  die  Intestate,  all  her  residuary  estate 
will  pass  by  force  of  the  words,  although  she 
might  have  had  no  reference  to  this  money. 
There  are  many  cases  to  shew  that  property 
not  intended  to  pass  under  a  residuary  clause, 
as  where  it  is  given  to  charitable  uses  void 
by  the  statutes  of  mortmain  (Durour  v.  Mot- 
teux,  1  Ves.  sen.  320,)  or  where  the  legacy 
lapses,  or  where  the  specific  legatee  cannot 
claim  in  consequence  of  fraud  practised  on 
the  testator  (Kennell  v.  Abbott,  4  Ves.  803,) 
does  yet  go  to  the  residuary  legatee.  The 
cases  of  Cambridge  v.  Rous,  8  Ves.  14;  Bland 
v.  Lamb,  5  Madd.  412,  and  several  others  cited 
in  2  Roper  on  Legacies,  ch.  24,  §  1,  are  of  the 
same  character.  Sir  John  E<each,  in  the  case 
of  Bland  v.  Lamb,  ol>served  that  "  the  ques- 
what  the  testator  had  in  his  con- 
templation, but  what  the  words  he  has  used 
rill  embrace  according  to  their  ordinary  sig- 
lification,   which  must  prevail  unless  qnali- 


ra-  tied  by  other  expressions  in  the  instrument ;' 
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and  lord  Bldon,  in  aftenvarda  afGrmin)r  the 
decree,  remarka  in  alluatoii  to  this  rule,  that 
it  has  Bometimes  operated  directly  contrary 
to  tbe  intention  of  the  testator,  but  notwith- 
standiaE-,  baa  been  allowed  to  prevail.  I 
know  that  a  testator  may,  by  terms  of  the 
will,  lo  circam scribe  and  confine  the  general 
re*idaary  clauae,  as  that  the  residuary  leg-a- 
tee  shall  be  a  specific  instead  of  a  general 
legatee.  Tbts  may  be  done  by  a  clause  par- 
ticalarly  ennmerating  certain  things,  and 
then  using  general  terms  in  the  same  clause, 
and  is  the  disposition  to  the  same  person. 
This  is  what  has  l>een  known  as  the  doC' 
trine  of  ejnsdem  generis,  established  in 
the  cases  of  Cook  v.  Oakley,  1  P.  Wms. 
302;  Trafford  v.  Berrige.  1  Eq.  Cas.  Abr. 
201  ;  Timewell  v.  Perkins,  2  Atk.  103, 

371  and  "Minor's  ex'i  v.  DabneVi  3  Kand. 
191, — to  which  may  be  added  the  more 

modem  cases  of  Fleming  v.  Burrows,  1  Russ. 
276,  and  Arnold  v.  Arnold,  8  Cond.  Eng. 
Ch.  Rep.  40,  explaining,  and,  as  I  thiok, 
limiting  that  doctrine.  Taking  it,  however, 
as  broadly  as  it  Is  stated  in  Minor's  ex'z 
V.  Dabney,  it  does  not  apply  to  this  case ; 
first,  t)ecauBe  money  was  given  in  the 
previous  clauses,  and  upon  ttie  doctrine  of 
ejntdem  generis,  ought  to  pass  in  the  resid- 
nam ;  and  secondly,  because  that  doctrine 
does  not  permit  a  reference  to  be  made  to 
other  clauses  of  the  will,  giving  specific  prop- 
erty to  different  persons.  The  clanse  in  this 
will  in  favour  of  Bedgood  contains  no  enu- 
meration, but  gives  all  the  balance,  if  any. 
Taken  per  se,  it  passes  every  thing  ;  and  un- 
less the  words  had  been  restrained  by  some- 
thing in  the  context,  they  cannot  be  limited. 

1  am  of  opinion  that  the  decree  should  be 
affirmed. 

BROCKENBROUGH,  J.  The  only  diffi- 
culty in  this  case  arises  from  the  use  of  the 
words  "if  any,"  in  tbe  residuary  clause. 
They  indicate  a  doubt  in  the  mind  of  the 
testatrix  whether  there  would  be  any  l>alance 
of  her  estate  over  and  above  her  debts, 
fnneral  expenses,  and  legacies.  I  was  at 
first  strongly  inclined  to  think  that  from  the 
expression  of  this  doubt  by  the  testatrix,  she 
had  in  contemplation  only  the  disposition  of 
her  furniture,  and  other  little  property  in 
possession,  independently  of  the  large  sum 
of  nearly  3000  dollars  which  was  found  in  her 
house  at  her  death,  and  that  this  sum  did  not 
pass  to  the  residuary  legatee.  But  my  first 
impression  is  removed. 

To  what  time  does  the  doubt  in  the  mind 
of  the  testatrix  apply  ?  Not  to  the  time  of 
making  the  will,  but  to  the  time  of  her  death. 
She  could  not  doubt  that  there  was  a  balance, 
and  a  large  balance,  when  she  made  the  will. 
She  knew  there  was  a  large  sum  of  money 
then  in  her  house.    Her    debts  were 

372  small,  and  *taer  legacies  trivial.    The 
words  "if  any"  were  used  to  express  a 

doubt  whether  there  would  be  any  t>alance  at 
the  time  of  her  death.  She  was  then  in  good,  which  of 
health,  she  might  live  a  long  time,  and  might 
spend  the  money  ;  or.  as  she  lived  alone  in 
the  world,  sbe  might  lose  it  by  pilfering  or 
plunder. 
Understanding  these  words  in  that   sense, 


residuary  clause  will  pass  the  money  to  Bed- 
good.  "He  shall  receive  the  balance  of  my 
estate."  This  is  a  very  comprehensive  word, 
and  carries  every  kind  of  personal  estate, 
money,  slavea  or  fnrniture,  unless  restricted 
by  tbe  plain  meaning  of  the  testator.  The 
argument  of  the  appellants'  counsel  Is,  that 
the  bequest  of  the  balance  must  be  restricted 
to  things  ejuadem  generis  with  those  specifi- 
cally b«iueathed.  I  am  disposed  to  think  that 
the  rule  laid  down  by  judge  Coalter,  in 
Minor's  ex'x  v.  Dabney,  3  Rand.  203,  is  cor- 
rect. "If  a  testator  gives  (o  A.  specific  lega- 
cies, and  also  to  B.  C.  andB.  and  in  a  general 
clause  gives  tlie  residue  to  A.  he  is  un- 
doubtedly residuary  legatee  of  every  thing 
not  perfectly  disposed  of.  But  when  certain 
things  are  left  to  A.  and  in  the  same  clause 
the  residue  is  given  to  him,  it  is  either  a  gen- 
eral residuary  clause  to  him.  of  every  thing 
not  perfectly  disposed  of,  or  to  be  construed 
and  restrained  to  things  of  the  like  kind. 
according  as  a  sound  and  just  construction 
of  the  whole  will  demands."  The  decision 
in  that  case  was  undoubtedly  correct.  The 
bequest  was  of  "my  books,  medicine  and 
shop  furniture,  and  all  the  estate  not  before 
devised,  including  my  gig  and  saddle  horses." 
The  judgment  was  that  lots  in  a  town 
(including  the  lot  on  which  the  shop  was 
erected)  and  slaves,  did  not  pass,  but  that 
the  legacy  should  be  restricted  to  property 
ejusdem  generis.  That  case  will  not  apply 
to  this,  because  there  is  no  specific  legacy  to 
Bedgood,  either  in  that  or  any  other  clause 
of  tbe  will,  with  which  to  connect  the  resid- 
uary le^-acy,  ao  as  to  make  the  latter  of   the 

like  kind  with  tbe  former. 
373  •But    if   it   were    right   to  make    a 

farther  restriction  of  the  legacy,  to 
things  of  the  same  kind  with  those  given 
to  the  other  legatees  by  the  other  clauses 
of  the  will,  still  it  will  not  apply  to  this  case, 
because  this  residuary  legacy  is  ejusdem 
generis  with  those  of  the  other  legatees. 
The  testatrix  bequeatlied  money  to  three 
several  persons ;  namely,  to  the  freedman 
Kit,  to  Aswell  for  the  support  of  the  slave 
Harry,  and  to  Sarah  Cathen  ;  and  the  residu- 
ary clause  to  Bedgood  bequeaths  money  to 

I  am  for  affirming  the  decree. 

CABELL,    J.,    concurred  in  affirming  the 

BROOKE,  J.  I  shall  sayvery  little  on  this 
case.  Parol  evidence  is  admissible  to  prove 
the  person  intended  by  the  devise,  the  condi- 
tion of  the  testator,  or  the  amount  and  con- 
dition of  the  property  on  which  the  will  is  to 
operate.  Nothing  in  all  this  contradicts  or 
varies  the  meaning  of  the  words  of  the  will. 
It  only  explains  the  object  and  subject  to 
which  the  words  of  the  will  were  intended  to 
apply.  Thus,  iu  the  case  of  Harris  v.  The 
Bishop  of  Lincoln,  2  P.  Wms.  136.  parol 
evidence  was  held  admissible  to  ascertain 
persons  named  John,  and 
equally  answering  tbe  description  in  the 
will,  was  meant  by  the  testator  to  take  under 
the  devise.  So  as  to  the  property  intended 
tol>e  bequeathed:  in  Fonnereau  v.  PoyntB, 
parol  evidence  was  let  in  to  prove  that  the 
■   ■      -■--    '" 1  of 


the  qnestion  is,  whether  tbe  words  of  tbe  testator  intended  to  give  specific 
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money,  and  not  annaitles.  Now,  In  the  case 
before  us,  if  parol  evidence  i«  let  in  to  prove 
what  the  testatrix  said  at  the  making-  of  the 
will,  there  can  be  no  doabt  that  she  did  not 
mean  the  residnary  clause  to  comprehend 
the  large  sum  of  money  found  in  her  house 
at  her  death  ;  and  whether  she  feared  to  let 
it  be  known  that  ahe  had  ao  much  money  or 
not,   is   immaterial.     When   asked   how  she 

meant  to  dispose  of  the  balance  of  her 
37*      property  after  'the   payment   of    the 

legacies,  atae  said,  there  could  not  be 
more  than  3D  or  40  dollars,  and  that  she 
intended  to  give  to  her  executor  (who  was 
then  writing  the  will)  for  his  trouble  ;  on 
which  he  drew  the  residuary  clause,  and 
Inserted  the  words  if  any ;  which  words 
certainly  had  reference  to  the  30  or  40  dol- 
lars, and  not  to  the  sum  found  iti  the  house. 
They  could  not  refer  to  the  probability  that 
the  testatrix  was  to  live  long  enough  to 
spend  the  whole  of  it.  Her  age,  her  circum- 
stances, in  short,  every  thing  discounte- 
nances the  suR-gestioD.  By  this  exposition, 
the  words  in  the  residuary  clause  are  not 
changed  in  their  meaning.  "The  balanceof 
my  estate,  if  any,"  it  is  true  would  compre- 
hend any  property  coming  to  her,  whether 
she  knew  of  it  or  not;  but  the  parol  evi- 
dence of  what  she  said  when  the  executor 
was  writing  the  will,  if  admissible,  as  I 
think  it  is  on  authority,  confines  the  clause 
to  the  property  in  her  contemplation  at  the 
time,  and  negatives  the  idea  that  she  intended 
to  give  more  than  expressed  by  her. 

Very  little  aid  is  to  be  gotten  from  cases 
in  the  coDstmctioii  of  wills.  In  Minor's 
ex'x  V.  Dabney,  I  cited  none,  because  the 
words  in  the  residnary  clause  were  peculiar ; 
and  though  as  broad  as  the  words  in  the 
clause  before  us,  they  were  held  not  to 
embrace  the  whole  of  the  estate  not  before 

I  am  of  opinion  that  the  decree  should  be 
reversed. 

TUCKER,  P.  I  have  seen  no  reason  to 
change  the  opinion  which  I  gave  in  this  caae 
on  the  first  argument ;  but  as  it  has  been  so 
much  discussed,  and  as  I  am  so  unfortunate 
as  to  differ  with  some  of  my  brethren,  it  may 
not  be  improper  that  I  should  endeavour  to 
present,  in  a  clearer  manner  than  before, 
the  considerations  which  have  led  me  to  this 
result.  In  doing  so,  I  shall  altogether  avoid 
most  of  the  topics  discussed  and  the  cases 
cited  in  argument,  which  appear  to  me 
irrelevant ;  and  confine  myself  to  the  single 
question  of  the  true  construction  of  the 
residuary  clause  in  the  will  before  us. 
375  *I  begin  with  the  postulate,  that  as 

the  law  gives  the  power  to  dispose  of 
property  by  will  at  the  discretion  of  the  tea- 
tator,  his  intention  must  always  govern  in 
the  construction  of  his  last  willand  testament; 
and  I  will  add,  that  if  that  intention  be  con- 
sistent with  the  rules  of  law,  it  will  be  carried 
into  effect,  whether  the  will  be  draughted 
with  technical  accuracy  or  not.  The  conse- 
quence of  these  principles  seems  to  be,  that 
in  the  construction  of  wills  which  carry  evi- 
dence upon  their  face  thM  they  have  been  the 
work  of  ignorant  testators,  and  not  of  expe- 


cated  cases  can  afford  us  little  aid.  As  has  been 
truly  said  by  the  great  luminary  of  this  court, 
"adjudged  cases  upon  wills  have  more  fre- 
quently been  produced  to  disappoint  than  to 
illustrate  the  intention."  It  is  better  that  we 
should  look  to  the  situation  and  circumstances 
of  the  testator,  to  the  probabje  intelligence 
of  the  draughtsman  of  the  will,  to  the  sense 
in  which  he.  if  a  common  man,  unskilled  in 
technical  niceties,  has  probably  used  the 
words  of  the  will,  than  incur  the  hazard 
of  defeating  his  legitimate  intention,  by 
affixing  to  them  the  meaning  a  professional 
man  would  give  them.  In  these  views,  I 
found  myself  not  only  upon  the  principle 
established  by  the  common  law  for  cen- 
turies, but  also  upon  the  decisions  of  this 
court  itself.  Kennon  v.  M'Roberts  &  ux.  1 
Wash.  99,  100;  Shermer  v.  Sbermer's  ex'ors. 
Id.  271. 

With  respect  to  the  facts  of  the  case,  I  shall 
proceed  upon  the  assumption  that  the  si 
2978  dollars  was  in  the  testatrix's 
at  the  date  of  the  will.  If  this  matter  were 
doubtful,  I  should  deem  it  important  to  send 
the  cause  back  to  have  it  ascertained.  But 
in  truth  the  case  has  proceeded  upon  that 
hypothesis,  and  the  answer  of  the  defendant 
Impliedly  admits  it,  since  he  declares  that  in 
his  opinion  one  great  reason  for  the  remark 
attributed  to  her.  "  was  to  conceal  from  the 
world  the  amount  of  money  she  had." 
376  *The  cate.  then,  stands  thus.  A  sin- 
gle woman  (said  in  the  argument  to  be 
an  old  lady)  has  by  her  upwards  of  2900  dol- 
lars, together  with  a  very  small  personal 
property,  estimated  (exclusive  of  two  slaves) 
at  about  200  dollars.  One  of  the  slaves  is 
emancipated,  and  has  a  legacy  of  50  dollars: 
the  other  is  bequeathed  to  a  friend,  with  100 
dollars  for  bis  support.  A  buffet,  two  trunks, 
three  bed  covers,  and  twenty  dollars  consti- 
tute the  bequests  of  the  will,  which  concludes 
with  the  foltowioRclause:  "1  appoint  James 
Bedgood  my  executor,  and  that  he  shall 
receive  the  balance  of  my  estate,  if  any." 
Under  this  clause,  he  claims  the  2978  dollars. 
On  theother  hand,  the  testatrix's  next  of  kin 
claim  it.  These  are  Nancy  Miars,  and  the 
descendants  of  three  other  stocks,  to  wit, 
Nancy  Powell,  James  Cathen  and  William 
Cathen.  With  the  first,  the  defendant  tells 
us  she  was  at  vaHance  :  but  it  seems  that  she 
was  not  BO  with  the  rest.  Thus  circum- 
stanced, she  sends  for  Bedgood  to  draw  her 
will ;  and  at  the  time  it  was  preparinii,  she 
said,  in  speakingof  the  balance  of  her  estate, 
that  it  would  not  exceed  thirty  or  forty  dol- 

The  first  question  which  presents  Itself  in 
the  case,  is  as  to  the  admissibility  of  this 
declaration.  It  cannot  be  denied,  that  in  con- 
struing the  will,  we  must  look  to  the  subject 
upon  which  it  is  to  operate ;  and  evidence  is 
therefore  proper  to  prove  the  value  of  the 
personal  estate  of  the  testatrix,  and  the  fact 
of  the  possession  by  her  of  this  2978  dollars. 
But  this  is  not  all.  The  declaration  of  the 
testatrix,  as  to  her  supposed  estste,  is  also 
evidence  to  explain  the  ambiguity  as  to  her 
intention  in  relation  to  the  t>equeat  of  the 
question,  which  is  disclosed  by  the 


rienced  and  enlightened  scriveners,  adjudi-  proof  of  the  fact  of  Its  existence.     She  is  in 
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poueision  of  a  lar^^e  sunt  in  money,  a.aA  yet 
■ajB,  abe  vrills  the  balance  of  her  estate,  if 
aar.  to  her  executor.  Now,  if  she  looked 
upon  the  monej  as  comprehended  by  the  word 
estate,  she  could  have  no  doubt  that  there 
would  be  a  balance  to  the  amount  of 
377  'nearly  3000  dollars.  When,  therefore, 
sheapeakainthosedoubtfnl terms  "the 
balance  of  my  estate,  if  any,"  we  are  forced 
to  doubt  whether,  by  the  word  estati 
she  did  mean  to  com  prehend  her  money.  1 
explain  this  doubt,  the  evidence  is  introduced 
of  her  decUration  that  "  there  mig-ht  be  30 
or  40  dollars,  and  that  the  man  might  have 
it  who  attended  to  her  buainess."  Such 
evidence  is  not  in  conflict  with  the  statute  of 
frauds;  at  least  that  part  of  it  which  relates 
to  ber  estimate  of  the  probable  balance  of 
her  estate.  The  cases  clearly  shew  its  ad- 
missibility. 1  might  content  myself  with 
referring:  to  the  case  of  Langham  v.  Sanford, 
17  Ves.  435 ;  S.  C.  19  Ves.  641,  where  parol 
evidence  was  admitted  of  what  passed  at  the 
time  the  vrill  was  written ;  and  although 
declarations  of  the  testator  prior  and  Bubse- 
qnent  to  the  making'  of  the  will  weighed  lit 
tie,  hia  declarations  when  it  was  made  were 
deemed  important.  I  will  add,  however,  that 
all  of  the  cases  decide  that  in  the  const 
tion  of  wills,  we  may  and  must  look  to  the 
circumstances  of  the  testator,  of  his  esl 
and  of  his  connexions  ;  and  this  is  diatinctly 
admitted  and  acted  npon  in  the  case  of  Pull- 
er's ex'ors  v.  Puller.  3  Rand.  83.  Sec  also 
Bucber's  Case,  Goul.  99  i  Seat  v.  Lee.  2  Bq. 
Ca.  Ahr.  298;  Fonnereau  v.  Poyntz,  1  Bro.  C. 
C.  472 ;  Djose  v,  Dyose,  1  P.  Wms.  305 ;  Duke 
□f  Bntland  v.  Dutchess  of  Rutland,  2  P. 
Wms.  210.  I  BaU  &  Beally  449,  481,6  Bng.  C. 
L.  Rep.  244, 245, 246  ;  Goodinge  v.  Goodioge. 
1  Ves.  sen.  231  ;  Shelton'a  ex'ors  v.  Shelton, 
1  Wash.  56  ;  Kennon  v.  M'Roberta  ft  ux.  Id. 
«,  100;  Guthrie  v.  Guthrie,  1  Call  14  ;  3  Bin- 
□ey  4S4  ;  2  Uaule  A  Sel.  44S.  In  Goodinge  v. 
Goodinge,  evidence  was  admitted  to  prove 
that  the  testator  knew  he  had  poor  relations 
living  in  a  distant  county.  The  knowledge 
of  the  testator  of  such  facts,  therefore,  seems 
admissible,  and  the  fact  of  such  knowledge 
is  beat  derived  from  his  own  declarations. 
So,  too,  with  respect  to  the  property  of  the 
testator.  If,  at  the  time  of  making- 
378  the  will,  he  makes  "a  declaration  in 
reference  to  his  property,  such  decla- 
ration may  be  resorted  to,  to  explain  a  latent 
ambiguity  in  his  will.  Thus,  in  the  present 
case,  in  looking  to  the  estate  which  is  the 
subject  of  the  will,  and  considering  it  {□  ref- 
erence to  the  expressions  "  the  balance  of 
my  estate,  if  any."  a  doubt  at  once  suggests 
itself  whether  the  testatrix  did  or  did  not 
design  to  embrace,  under  the  term  estate, 
this  large  sum  of  money.  To  explain  this 
doubt,  we  have  evidence  of  the  testatrix's 
declaration  that  the  balance  of  her  estate 
would  not  exceed  30  or  40  dollars  ;  whence 
the  inference  is  irresistible,  that  she  did  not 
mean  to  comprehend  the  2978  dollars.  This 
evidence  seems  to  me  beyond  all  exception. 
Taking,  then,  the  evidence  of  the  testatrix's 
declaration,  let  me  proceed  to  state  some  of 
the  considerations  which  induce  a  conviction 


on  my  mind,  that  she   never  designed  this 
sum  of  money  for  Bedgood. 

1.  Because,  without  any  assignable  reason, 
she  thus  cuts  off  those  united  to  her  by  the 
ties  of  blood,  with  only  one  out  of  seven  of 
whom  is  it  pretended  she  had  any  disagree- 
ment ;  and  the  allegation  as  to  that  one  is 
not  proved.  It  is  said,  indeed,  she  has  shewn 
her  disregard  of  them  by  not  mentioning 
them ;  but  that  is  begging  the  question,  if, 
as  I  suppose,  she  designed  to  leave  the  2978 
dollars  to  the  legal  distribution  among  them. 

2.  Because  she  has  given  her  property  to 
a  stranger,  who  had  no  claims  upon  her, 
except  that  she  named  him  her  executor  ; 
and  it  ia  not  conceivable  that  she  would 
give  2978  dollars  as  a  compensation  for  ad- 
ministering 200  dollars. 

3.  Because  her  declaration  that  there  might 
be  a  bahince  of  her  estate  of  30  or  40  dollars, 
and  that  her  executor  might  have  it,  clearly 
negatives  the  idea  of  her  designing  to  give 
him  this  large  sum.  If  those  words  had  been 
inserted  in  the  will,  they  would  have  excluded 
all   doubt.     They  ought  not    to    have    less 

weight,  upon  the  proofs  in  the  cause. 
379         •+,  Because  that  declaration  clearly 

shews,  that  the  testatrix  used  the 
word  estate  in  a  more  limited  sense  than  it 
hosin  legal  parlance  ;for  as,  on  the  one  hand, 
she  must  have  known  that  she  had  this  money, 
so,  on  the  other,  if  she  had  looked  upon  it  as 
a  part  of  her  estate,  she  could  have  no  doubt 
that  the  balance  would  have  been  3000  dol- 
lars instead  of  30.  Now,  the  word  estate, 
however  comprehensive,  is  often  limited  and 
restricted  in  its  signification.  Thus  in  Mi- 
nor's ex'x  V.  Dabney,  the  testator  clearly 
thoiight  his  gig  and  saddle  horses  were  not 
embraced  by  the  words  "all  the  estate  not 
before  devised  ;"  and  the  court  decided  that 
those  words  did  not  comprehend  undevised 
lands,  slaves  and  other  personal  estate.  So 
also  is  it  with  other  general  expressions : 
they  are  susceptible  of  limitation  according 
to  the  plain  intention.  Thus,  in  Tratford  v. 
Berrige,  the  bequest  was  of  all  the  testator's 
goods,  chattels,  household  stuff,  furniture 
and  other  things  in  the  house.  Yet  jff265.  in 
ready  money  in  the  house  was  not  included 
under  the  words  goods,  chattels  or  other 
things.  So  in  Timewell  v.  Perkins,  the 
devise  was  of  plate,  jewels,  linen,  household 
goods  and  coach  horses,  and  every  other 
thing  whatsoever  or  wheresoever.  Yet  gold- 
liths'  notes  and  bank  bills  were  held  not 
pass  under  this  sweepingexpression.  And 
truly  I  think  they  were  rightly  rejected. 
For  money,  particularly  where  it  is  in  large 
B  and  composes  the  bulk  of  the  testator's 
property,  cannot  reasonably  be  supposed  to 
be  thrown  into  a  residuary  clause,  which, 
from  its  very  character  and  phraseology,  is 
designed  to  cover  unremembered  fragments 
of  a  testator's  personalty.  Still  lesscan  this 
be  believed  where  that  personalty  is  a  beg- 
garly property  not  exceeding  200  dollars  in 
value.  To  include  the  bulk  of  the  estate  in 
such  a  residuary  clause,  while  the  testator 
has  enumerated  and  bequeathed  personal 
things  of  far  inferiour  value,  would  violate 
every     known      principle     9f~  humai^ 
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from  Precedents  in  Chan.  8,  where  it 

was  beld  "that  a  large  sum  of  money  did 
not  pass,  because,  if  the  testator  had  intended 
it  to  pass,  he  would  not  have  couched 
the  gift  under  such  general  words  ;"  and  in 
the  case  itself  in  Vesej,  it  U  clearly  implied 
thai  a  larg'e  sum  of  money  would  not  be  beld 
to  pass  under  the  general  expressions  "goods 
and  chattels  in  my  bouse." 

All  these  cases  prove,  that  however  gen- 
eral a  term  may  be,  its  signification  will  be 
limited  and  restricted  to  meet  the  views  of 
the  testator.  The  word  estate  in  thU  will 
may  therefore  be  so  limited  ;  and  the  rather, 
as  it  is  a  word  that  an  ignorant  person  may 
well  be  supposed  to  use  in  a  restrained  sigtiifi- 
cation,  confiningit  sometimes  to  landed  prop- 
erty,  or,  if  used  in  reference  to  personaltj, 
embracing  by  its  slaves,  stock,  moveable*, 
and  other  like  articles,  but  rarely  comprehend- 
ing mone^r.  bonds,  &c.  In  the  case  of  Minor's 
ez'z  V.  Dabney,  the  testator's  language 
shewed  that  he  doubted  whether  the  word 
would  include  gig  and  saddle  horses,  and  the 
court  decided  that  It  did  not  include  certain 
-undevised  lands,  slaves  and  ottier  property. 
So  too  in  Arnold  v.  Arnold,  the  testator,  by  the 
use  of  the  terms  "wines  and  property,"  seems 
to  have  had  some  doubt  whether  wines  would 
pass  under  the  word  "property."  Such  dis- 
crepancies in  the  use  of  the  mOst  common 
terms  are  of  every  hour's  occurrence.  In  the 
present  case  there  can  be  no  donbt  that 
money  was  not  intended  to  be  comprebeaded, 
as  it  is  impossible,  if  it  had  been,  that  the 
testatrix  could  have  expressed  any  doubt  of 
the  existence  of  a  balance  of  her  estate,  after 
the  deduction  of  the  insignificaot  legacies 
she  had  apecifi(»lly  given. 

For  these  reasons,  and  without  any  ref- 
erence to  the  cases  on  the  doctrine  of  ejusdem 
generis,  lam  of  opinion  to  reverse  the  decree. 

Decree  affirmed. 

381  ■Sutton  V.  BurruM. 

April.  1338.  Rlcbmond. 
m  Am.  Dec.  £10.] 
(Atraeut  Bboobe  and  Brockihbrodoh.*  J.) 
SUtut*  of  Llsiltatlofw— New  PronlM— AcknowMg- 
mant  of  Debt— SaHldaiKyt— Cub  at  Bw.— On  a  plea 
of  noD  asBninpBlt  within  Dve  years.  It  was  proved 
tbat  wlibin  Ove  years  the  defendant  acknowledged 
ibe  Items  In  the  plaintiff's  acconnt  to  be  lust,  but 
•He  decided  the  cause  in  the  circuit  court. 
f  StstDtc  of  UmltstlaBS—Nsw  ProBlM.— A  new  prom- 
ise to  remove  the  bar  of  the  sutnle  of  Umltatlons 
must  be  determinate   and   unequivocal;   and.  to 
Imply  a  promise  of  payment  from  a  sabaeqaent 
acknowledemenc  snch  acknowledgment  moat  be 
an  uaqaallfled  admission  of  aBabalstinvdebt  which 
the  parly  is  liable  for  and  willlns  to  pay.    Coles  r, 
Martin.  W  Va.  132.  ST  S.  E.  Rep.  W7.  cltloe  the  princi- 
pal case.    To  Che  same  effect,  the  principal  case  waa 
also  cited  In  IMng^ld  t.  Schooiaeld.  lit  Gratt.  Boa 
See  further,  on  tbls  subject.   Bell  v.  Crawford,  8 
Graci.  111.  130. 121.  la.  in,  IK.  and  foot-notii  Rowe  v. 
Marcbant,  St  Va.  IK.  »  S.  E.  Rep.  »5;  foot-nott  to 
Aylettv.Roblnson.  »I.el(h4B;  Qaarrierv,  qnarrier. 
SB  W.  Va.  SIT.  IS  S.  E.  Rep.  ISO.  all  cltlUK  tbe  principal 
case.    Tbe  principal  case  was«l»o  cited  Indotanaton 
V,  Wilson,  aaoratt.  38a 


said  that  he  had  some  offsets;  and  tbatataaub- 
seanenttlme.  tbedefendant  promised  the  platutlD 
that  he  would  settle  all  their  differences  aud 
accounts  fairly,  and  would  not  avail  himself  of 
the  act  of  llmltatlona;  HxiJ).  this  proof  Is  not 
Bufllclent  to  Justify  the  Jury  In  ilndlnK  for  the 
plaintiff. 

'Asanmpsit  in  the  circuit  court  of  Caroline 
county,  by  Henry  Bumiss  executor  of  the 
will  of  Thomas  Burruss  deceased,  against 
John  Sutton.  Pleas,  nonassump«it  and  non 
assumpsit  within  five  years. 

The  action  was  brought  the  18th  of  July 
1826,  to  recover  a  balance  of  £*».  14.  7. 
alleged  by  the  plaintiff  to  be  due  from  the 
defendant  to  the  said  plaintiff's  testator. 
The  first  item  in  the  account  was  as  follows ; 
"  1807,  Jan'y.  To  35>4  acres  of  land,  valued 
by  reference  toS8s.  per  acre,  /102.  19.0." 
None  of  the  other  debits  were  of  later  date, 
but  there  were  some  credits  in  1811. 

At  the  trial,  the  plaintiff  gave  in  evidence 
a  copy  of  the  will  of  his  testator,  bearing 
date  the  7th  of  March  1824,  and  admitted  to 
record  the  12th  of  April  in  the  same  year, 
which  contained  the  following  clause: 
"  The  thirty-five  acres  of  land  that  I  sold  to 
John  Sutton,  I  wish  my  executors  to  make  a 
title  to,  provided  he  will  pay  the  balance 
that  may  be  due  with  the  interest  thereon, 
after  the  settlement  of  our  accounts;  bnt 
should  he  fail  to  do  so,  I  desire  my  executors 
to  sell  the  said  thirty-five  acres,  and  refund 
Sutton  the  money  he  advanced,  without 
interest,  and  apply  the  balance  to  the 
382  'payment  of  my  debts."  The  plaintiff 
also  gave  in  evidence  a  copy  of  a  deed 
bearing  date  the  fifth  of  June  1825,  from 
himself  as  executor,  conveying  to  Sutton  the 
land,  which  is  stated  in  the  deed  to  contain 
by  estimation  thirty-five  and  a  half  acres. 
Evidence  was  given,  that  in  1824,  the  defend- 
ant acknowledged  the  items  in  tlie  plaintiff's 
account  to  be  just,  but  said  at  the  same  time, 
that  he  had  some  offsets.  It  also  appeared, 
that  the  defendant  had  accepted  the  deed  for 
the  land,  for  the  purchase  money  of  which 
the  suit  was  in  part  brought  ;  that  both 
grantor  and  grantee  went  together  to  the 
clerk's  office  on  the  Sth  of  June  1825,  when 
the  deed  was  acknowledged  by  the  grantor, 
and  admitted  to  record ;  and  on  that  occa- 
sion-, the  plaintiff  said  there  was  a  balance 
dne  to  his  testator,  and  the  defendant  prom- 
ised the  plaintiff  that  he  would  settle  all 
their  differences  and  accounts  fairly,  and 
would  not  avail  himself  of  the  act  of  limita* 
tions.  This  being  all  the  evidence  adduced 
by  the  plaintiff  to  sustain  the  issue  joined  on 
the  plea  of  non  assumpsit  within  five  years, 
the  defendant  moved  the  court  to  instruct  the 
jury,  that  even  if  they  believed  the  whole  of 
the  said  evidence,  it  was  not  sufficient  to 
justify  them  in  finding  the  issue  on  that  plea 
for  the  plaintiff;  which  motion  the  court 
overruled,  and  the  defendant  excepted  to  the 
opinion.  The  jury  found  a  verdict  for  the 
plaintiff  for  the  whole  balance  stated  in  his 
account  to  be  due,  with  interest  thereon  from 
the  first  of  January  1813,  and  the  court  gave 
judgment  accordingly.  Whereupn  the  de- 
fendant   ■  "   ■      ■  -.--..--* _   f..j  — 
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Stanard  for  plaintiff  in  error. 

Johnson  for  defendant  in  error. 

PARKGK,  J.     I  think  it  ia  necesBarily  to 

be  inferred  from  the  record  in  this  case,  that 

there  never  was  such  an  accounting  tog:ether 

between  the   plaintiff   and   defendant, 

383  *as  would  support  the  count  of  iusiinul 
compatassent  between  Sutton  and  the 

plaintiff  as  execntor.  If  there  had  been,  no 
question  could  have  arisen  on  the  act  of  limi- 
tations, since  five  jears  had  not  elapsed  from 
the  death  of  the  testator  until  the  bring-ing  of 
the  action,  and  an?  liquidation  of  the  ac- 
counts within  tha(  period  would  have  been 
conclusive  evidence  to  rebut  the  plea  of  the 
statute.  The  bill  of  exceptions,  however, 
states  that  the  only  evidence  offered  by  the 
plaintiff  upon  that  plea,  was  that  the  defend- 
ant had  acknowledged  the  debit  side  of  the  tes- 
tator's account  to  be  just,  but  that  he  had 
some  offsets;  and  that  be  afterwards  prom- 
ised the  plaintiff,  he  would  settle  all  differ- 
ences, and  would  not  avail  himself  of  the  act 
of  limitations.  These  were  theonly  promises 
or  acknowledgments  made  to  the  plaintiff  the 
executor,  and  they  are  the  acts  relied  on  to 
take  the  case  out  of  the  influence  of  the  atat- 
□te.  But  these  acknowledgments  and  prom- 
ises made  to  the  executor  do  not  maintain  the 
issues,  that  the  defendant  had  not  accounted 
with  the  testator  within  five  years,  and  that  he 
bad  made  no  such  aBanmpsits  to  faim  within 
five  years — issues  made  up  on  the  first,  third 
and  fourth  counts.  That  promises  to  Ihe  ex- 
ecutor, or  an  accountinff  with  him,  will  not 
cohere  with  promises  charged  to  be  made  to 
the  testator,  or  an  accounting  with  him,  is 
shewn  by  the  cases  of  Green  v.  Crane,  2  Ld. 
Rarm.  1101;  Sarell  v.Wine,3East  409;  Ward 
V.  Hnnter,  6  Taunt.  210;  Pittam  v.  Foster,  1 
Bam.  Sc  Cres.  248;  and  Tanner  v.  Smart,  6 
Bam.  &  Crea.  603,  13  Eng.  C.  L.  Rep.  273. 
And  see  Jones  v.  Moore,  5  Blnney  573. 

Nor  do  they  support  the  second  count,  of  an 
insimnl  computassent  between  the  plaintiff 
as  executor  and  the  defendant,  since  they  do 
□ot  shew  that  any  acconnt  bad  been  stated, 
settled  and  liquidated  between  them,  without 
some  evidence  of  which,  or  of  something 
equivalent,  a  plaintiff  cannot  recover  on 
that  count.  Evans  v.  Verity,  1  Ryan  & 
Moody  239,   21   Eng.  Com.  I,aw    Rep. 

384  •427,  and  cases  referred  to  in  1  Saun- 
ders on  Plead.  A  Evid.  31.  On  the  con- 
trary, the  evidence  clearly  proves  that  the 
defendant  did  not  intend  to  admit  an  ascer- 
tained balance  due  from  him,  nor  indeed  any 
balance  ;  for  he  spoke  of  offsets  to  be  ad- 
justed and  settled  afterwards,  which  might 
amount  to  more  than  the  items  he  acknowl- 
edged to  be  just,  and  render  evidence  neces- 
sary of  the  precise  sum  due. 

1  am  inclined,  indeed,  to  think,  that  under 
□o  form  of  pleading,  could  the  acknowledg- 
ments and  promises  proved  In  this  case, 
coupled  with  a  claim  of  offsets  to  an  indefinite 
amotint,  have  had  the  effect  of  taking  the 
case  out  of  the  statute  of  limitations.  I  had 
occasion  to  advert  to  the  modern  decisions 
on  this  subject,  in  the  recent  case  of  Aylett's 
ex'or  V.    Robinson,*  and  I  heartily  approve 


If  an  acknowledgment  is  relied 
to  be  a  direct  and  unqualified  ad* 
a  present  subsisting  debt,  from 
which  a  promise  to  pay  would  naturally  and 
irresistibly  be  implied.  Where  the  amount 
islef  t  open,  and  is  to  depend  on  proof  aliunde, 
the  wholesome  objects  of  the  statute,  in 
affording  security  against  stale  demands, 
would  be  defeated  ;  for  it  might  be  as  diffi- 
cult for  the  defendant,  from  forgetfulness  of 
the  transaction,  or  the  death  or  removal  of 
witnesses,  to  prove  his  offsets,  as  to  explain 
the  original  transaction.  The  very  claim  of 
offsets  rebuts  the  presumption  of  a  promise 
to  pay,  and  shews  that  the  acknowledgment 
goes  no  farther  than  to  the  original  justice 
of  the  account ;  which  is  not  sufficient.  See 
Clementson  v.  Williams,  S  Crancli  72,  and 
the  cases  cited  in  Aylett's  ex'or  v.  Robinson. 
To  allow  an  acknowledgment  of  an  unsettled 
demand,  liable  to  be  diminished  by  offsets,  to 
take  the  case  out  of  the  statute,  lets  in  most 
unsatisfactory  proof  of  the  quantum  of  dam- 
ages, and  has  induced  the  jury  in  this  very 
case  to  imply  a  promise  to  pay  the  whole 
amoant   of  the  account,  although  the 

385  defendant  insisted  be  had  'some  offsets 
against   it,   which,  after  tbe  lapse  of 

time,  he  might  have  tieen  unable  to  prove. 
Thus  a  promise  is  raised  by  implication  of 
law,  from  an  acknowledgment  coupled  with 
a  claim,  which  shews  conclusively  that  the 
defendant  never  intended  to  promise  to  pay 
the  entire  debt. 

The  subsequent  promise  to  settle  all  differ- 
ences, ia  subject  to  the  remarks  made  in  the 
case  of  Aylett's  ex'or  v.  Robinson,  and  in 
that  of  Bell  v.  Morrison,  1  Peters  351,  where 
similar  expressions  occur.  If  tbe  promise  to 
settle  is  construed  into  an  admission  that 
some  balance  was  owing,  it  is  no  ground  from 
which  to  imply  a  promise  to  pay  any  balance 
which  a  party  may  assert  or  pro.'e  before  a 
jury.    See  the  case  last  cited,  p.  366. 

The  promise  by  the  defendant  that  he 
would  not,  after  a  fair  settlement,  take  advan- 
tage of  the  act  of  limitations,  could  only  avail 
the  plaintiff  (after  shewing  that  such  a  set- 
tlement had  been  made  inter  partes)  as  a  jus- 
tification to  the  jury  iu  implying  a  promise  to 
pay  the  balance,  without  proof  of  an  express 
promise.  No  consideration  arises  upon  such 
a  promise,  until  the  debt  ia  established. 

For  these  reasons,  I  am  of  opinion  to 
reverse  the  judgment. 

CABELL,  J.  It  was  well  said  by  judge 
Story,  in  Bellv.  Morrison, 1  Peters'  Rep.  360, 
that  the  statute  of  limitations  was  "  intended 
to  be,  emphatically,  a  statute  of  repose.  It 
is  a  wise  and  t>eneflcial  law,  not  designed 
merely  to  raise  presumption  of  payment  of  a 
just  debt,  from  lapse  of  time,  but  to  afford 
security  against  stale  demands,  after  the  true 
state  of  the  transactions  inay  liave  been  for- 
gotten, or  be  incapable  of  explanation,  by 
reason  of  the  death  or  removal  of  witnesses." 
If  this  principle  t>e  correct  (and  I  believe  it  to 
be  incontrovei  tibly  so)  no  promise  which  is 
founded  merely  on  the  consideration  of  the 
old  debt,   and   which   still   leaves   the 

386  "party  exposed  to   the  inconveniences 
which  the  statute  was  intended  t( 
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edy,  oug'ht  to  revive  the  old  debt,  and  take  the 
case  oat  of  the  statute. 

Let  UB  see  vrhat  were  the  facta  of  this  case. 
The  original  justice  of  the  plaintiff's  demand 
was  admitted ;  hut  the  defendant  insisted 
that  he  had  offsets  ag'ainet  it,  the  nature  and 
amount  of  which  he  did  not  specify  :  heaaid, 
however,  he  would  settle  fairly,  and  would 
not  plead  the  statute  of  limitations.  The 
utmost  that  even  a  jury  could  infer  from  all 
this,  is  a  promise  to  pay  an  unascertained 
balance.  That  balance  might  be  one  cent 
only  ;  or  it  might  be  within  one  cent  of  the 
original  amount  of  the  plaintiff's  demand. 
What  it  really  was,  depended  on  testimony 
aliunde.  This  promise,  then,  certainly  left 
the  defendant  exposed  to  all  the  inconven- 
iences arising  from  the  loss  of  testimony  in 
relation  to  his  offsets  ;  and  we  cannot  there- 
fore give  effect  to  it,  without  frustrating  the 
great  object  of  the  statute.  This  very  case 
shews  the  evils  of  such  a  course ;  for  here, 
the  promise  relied  upon  was  a  promise  to  pay 
a  part  only  of  the  demand,  and  yet  the  jury 
have  given  the  whole. 

1  am  of  opinion  to  reverse  the  judgment, 
and  to  award  a  new  trial. 

TUCKEK,  P.  Following,  as  I  feel  bound 
todo,  the  decision  in  Aylett'a e>'or  v,  Bobiu- 
son,  I  do  not  see  how  the  acknowledgment 
in  this  case  can  be  considered  as  taking  the 
demand  out  of  the  operation  of  the  statute. 
The  Buperiour  court  ought  therefore  to  have 
given  the  instruction  asked  for.  Having 
refused  to  do  so,  the  judgment  must  be 
reversed,  and  a  new  trial  awarded,  upon 
which  the  instruction  asked  for  must  be 
given,  if  it  should  be  required. 

Judgment  reversed. 

387  "Yerby  v.  Origsby. 

April.  1SB8,  Richmond. 
Real  Ealala  — Contract  «f  Sato~  Axent  Aetlas  nndar 
Parol  Aulhorlty— EMoct.*— A  peraoa  owqIdk  lands 
may  by  parol  antborlze  another  to  make  a  con- 
tract fur  the  sale  thereof:  and  If  a  contract  be 
made  under  auch  aatborlty.  the  owner  of  the 
lands  may  be  cbarsed  by  virtue  of  the  contract, 
provided  there  be  a  memorandnm  thereof  In  writ- 
ing. Blfcned  by  the  person  authorized  to  make  IL 


•Real  Estate -Contract  ol  Solo— Aseat  Acting  under 
Parol  Authority.— A  perBoD  ownine  land  may  by 
parol  authorize  another  lo  make  a  contract  for  the 
sale  thereof:  and  If  a  contract  be  made  under  bucIi 
authority,  the  owner  of  the  land  may  be  charged 
by  virtue  of  the  contract,  provided  there  be  a  mem- 
orandum thereof  In  writlns  slsued  by  the  person 
authorized  to  make  It.  Conaway  v.  Sweeney,  Z4  W. 
Va.  MB,  cf  tfne  the  principal  case. 

AadlQ  Kennedy  t.  Ehlen,  31  W,  Va.  «8,  8  S,  E, 
Rep,  MB.  It  ia  aald;  "The  West  Virginia  statute  of 
(rands  requires  the  memorandum  of  the  purchase 
of  realty  In  writing  to  be  slBued  by  the  aiceat  to 
bind.  BottheaEeDtmaybavebad  verbal  authority. 
The  Engllsb  statute,  on  the  contrary,  provided 
that 'the  aseut  shall  be  tbereuato  lawCuUy  author- 
ized In  wrItlDir.'  Tbis  was  designedly  omitted  from 
our  statute,  SeeConaway  v.  Sweeney.  £4  W.  Va.  MS; 
Brown  v.  Brown.  77  Va.  BIB;  Vfrbv  v.  Oritnbi/.  B  LiiaA 
SSI;  Johnson  v.  Somers.  I  Hnmph.  IDS:  Doughaday 


r  by  Agaott— Tbe  signing  by  tbe 
agent  of  bli  own  name  Is  saOclent,  Tbe  statute 
does  not  make  It  Indispensable  tbat  be  should 
sUm  tbe  name  of  the  party  to  be  charged  tbere- 
wltb. 

olAfent  n 
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lands  authorizes  another  to  make  a 
the  sale  thereof,  the  autborlty  ot  the  agent 
receive  so  much  of  tbe  purchase  money  as  Is  to ' 
paid  In  baud.  Is  a  necessary  Incident  to  tbe  pow 
to  sell. 


1  Dev,  1."  To  tbe  point  that  tbe 
may  by  parol  authorize  another  to 
for  the  sale  tbereof.  tbe  principal  case  Is  also  cited 
In  Davis  v.  Gordon,  87  Va.  eea.  IS  S,  E.  Rep.  SS.  See 
further,  monographic  noil  on  "Fraud.  Statute  ol" 
appended  to  Beale  v.  Dlgges,  B  Qratt.  tea:  mono- 
graphic n0(<  on  "Agencies"  appended  to  Sllllman  v. 
Fredericksburg,  etc,,  R.  Co..  srOralt.  IIR. 

<s»m  Sala  Agent— Authority  of.— Where  an  agent 
Is  authorized  to  make  a  sale  of  land  be  has  autbor- 
lty to  execute  such  writing,  or  enter  Into  snch 
written  agreement  as  may  be  uecessary:  for  the 
autborlty  to  sell  Implies  an  authority  to  do  everr- 
thlDg  necessary  to  complete  the  sale  and  make  It 
binding.    Smith  V.  Tate,  fa  Va.  Mfi,  dting  principal 


Aala— Signing  by  Agent— The 

principal  case  was  cited  In  Conaway  v.  Sweeney.  M 
W.  Va.  MB.  for  tbe  proposition  laid  down  In  the  sec- 
ond headnote. 

On  tbiB  subject,  see  the  principal  case  also  cited  in 
Crelgh  V,  Boggs.  IB  W,  Va,  Ml. 

tSama—5aaa— Autborlty  ol  Agent  Mskj^  Contract 
toRacalvaPurcbaMnoney,— inUann  V,  Robinson.  IS 
W-  va.  W.  Qbikh.  J,,  speaking  for  tbe  court  said; 
"In  the  case  of  rtrbt  r.  Oriotbv.  tt  LtioK  tSJ.  a  decree 
was  rendered,  which  impliedly  affirmed,  that  an 
agent  who  bad  been  appointed  by  a  verbal  author. 
Ity  to  sell  land,  had  under  the  circumstances 
appeariug  lu  tbat  case  authority  to  receive  the  cash 
paymenU  The  court  says  not  one  word  ou  this 
subject;  and  this  Inference  Is  to  be  drawn  only 
from  the  decree.  Tbe  reporter  too  fails  to  state. 
what  the  circumstances  or  evidence  was;  In  stating 
the  law  be  merely  says:  'In  tbe  opinion  ot  tbe 
court  below  as  o(  this  conrt  tbe  evidence  established, 
that  John  Oreeu  wasautborized  by  Charles  to  make 
such  a  contract  as  was  made  with  tbe  complain- 
ant.' The  contract  wbicb  was  made  was  a  sale  of 
wo  lots  for  USb-QO.  of  which  UMOD  was  to  t>e  paid 


a  the 


a  paid  In  caab  V 


r,  Crowell.  II  N.  J.  Eq.  301:  Shambnrger  v.  Kennedy,    ments  of  the  purcbaae-m 


authority  from  anything  appeariug  In  this  case  to 
lusUfy  the  reporter  In  stating  In  the  syllabus  of 
this  case,  that  bo  broad  a  proposition  was  held  In  It. 
as  that  'when  the  owner  of  lands  authorised 
another  to  make  a  contract  for  the  sale  tbereof. 
the  authority  of  the  agent  to  receive  so  mnch  of 
the  parcbase-money.  as  Is  to  be  paid  lu  hand.  Is  a 
necessary  Incident  to  the  power  to  selL'  Nothing 
of  the  sort  Is  said  by  tbe  court;  and  no  snch  broad 
proposition  can  possibly  be  inferred  from  tbestale- 
meat  Of  the  case  or  the  decree  entered.  Bat  be 
this  as  it  may,  there  is  certainly  nothing  lu  this  or 
In  any  other  cose,  which  I  have  Been,  that  gives  any 
Idea,  that  a  simple  parol  antbor- 

sell  laud  or.  what  is  tbe  same  thing,  to  make 
would  Impliedly  authorize  tbe 

making  the  sale  to  receive  tbe  deferred  pay- 


iQ^Ucatla 
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VMB    CodalHidutH' 

CaM  at  Bv.-Case  lu  which,  upon  the  state  of  Ui 

pleadlnra  >iii]  proofs  between  the  plaintiff  and 

defendantH.  It  waa  not  deemed 

faroar  of  one  defendajit  agaloBt  aJioclier:  and  la 

which  the  conrtwonld  not  delay  the 

the  acconnt  tMtween  tt 

before  a  commluloner. 
On  the  8th  of  September  1S30,  Charles 
Green  made  a  deed  to  William  G.  Yerb;, 
convcjing,  far  the  conBtderation  of  225  dol- 
lars, a  tract  of  land  containing  seventeen 
and  five  elevenths 
devised  to  him  by  his  father,  and  adjoining 
the  land  of  Yerby-  Soon  afterwards,  a  bill 
in  equity  was  Sled  against  Charles  Green 
and  Yerby  by  Nathaniel  Grigsby,  which 
alleged  that  Charles  bad  authorized  his 
brother  John  to  sell  the  same  land ;  that 
Jobn  made  a  contract  with  the  complali 
on  the  30tb  of  August  1830,  whereby  he 
agreed  to  sell  bim,  for  tbe  sum  of  4Z5  dollars, 
of  which  250  dollars  was  then  paid,  two  lots 
of  land,  one  of  which  belonged  to  himself, 
and  the  other  waa  tbe  land  that  Charles  had 
antborised  John  to  sell ;  that  a  memorandum 
in  writing  was  made  of  tbe  contract,  which 
was  signed  by  John  Green  as  well  as  by 
Grigsby ;  and  that  both  Charles  Green 
388  and  Yerby  bad  knowledge  of  *this 
contract  at  the  time  of  the  sale  and 
conveyance  to  the  latter.  The  bill  prayed  a 
decree  directing  a  conveyance  to  the  plaintiff. 
The  answers  of  the  defendants  did  not 
deny  that  they  had  heard  of  the  contract  of 
sale  to  the  complainant,  before  the  convey- 
ance from  Charles  Green  to  Yerby  ;  but  both 
defendants  denied  that  John  Green  was 
antborized  to  make  the  contract,  and  Yerby 
relied  on  tbe  statute  of  frauds,  and  insisted 
that,  nnder  tbe  statute,  the  agreement 
entered  into  by  John  Green  was  not  binding. 
Tbe  memorandum  of  the  agreement  was  as 
follows;  "Article  of  agreement  between 
John  Green  of  the  one  part,  and  Nathaniel 
Grigsby  of  the  other  part,  witnessetb,  the 
said  John  Green  hath  this  day  sold  unto 
Nathaniel  Grigsby  two  lots  of  land,  contain- 
ing about  seventeen  acres  each,  for  the  sum 
of  fonr  hundred  and  twenty  five  dollars,  two 
hundred  and  fifty  in  hand  paid,  whereof  the 
said  Green  acknowledges  the  receipt,  the 
balance  to  be  paid  the  first  of  November 
next.  One  of  the  above  mentioned  lots  is 
Charles  Green's  property,  brother  of  said 
John,  beiag  his  part  of  bis  father's  land,  and 
said  to  be  No.  5, — the  other  lot  being  John 
Green's  own  part  of  his  father's  land,  and 
said  to  be  No.  8,— for  both  of  which  the 
said  John  Green  dotta  bind  bimself,  his 
heirs  &e.   to   make   the   said   N.  Grigsby  a 


wODld  be  eaUrelT  naneceaaarj'  In  order  for  the 
agent  to  execute  the  authority  conferred  on  him; 
and  on  every  correct  principle  It  conld  not  be  made. 
In  such  case  IC  Is  clear,  that  no  authority  to  the 
asent  to  collect  any  deferred  Instalments  of  tbe 
purchase-money  can  be  Inferred." 

ICbsaonr  Practice  —  Docrte  bMwMn  Cfidetenil- 
■■t*,— On  this  anblect,  see  cases  and  notes  cited  In 
faol-moli  to  Blair  T.  'niomi>son.  u  Oratt.  442;  mono- 
craphlc  not*  on  "Decrees"  appended  to  Brans  v. 
SpurKln.  11  Oratt.  SlE. 


good  and  sufficient  deed  on  or  before  tbe 
first  day  of  November  next.  Witness  our 
hands  and  seals,  this  30tb  day  of  August 
,1830. 

John  Green  [L.  S,] 

Nathaniel  Grigsby     [L.  8. J 

Depositions  were  taken  on  both  sides.     In 

the  opinion  as  well  of  the  court  below  as  of 

this  court,  tbe    evidence  established    that 

John  Green  was   authorized  by  Charles   to 

make   such   a   contract   as   waa   made 

389  with  tbe  "complainant,  and  that  Yerby 
knew  the  contract  had  been  made    at 

the  time  that  he  purchased.  The  circuit 
court  of  Fauquier,  affirming  this  contract  in 
all  things,  decreed  that  Yerby  should,  by 
good  and  sufficient  deed,  release  to  Charles 
Green  all  right,  title  and  interest  that  he  had 
in  or  to  the  land  by  virtue  of  his  purchase 
from  Charles,  and  that  Charles  Green,  upon 
the  plaintiff's  paying  or  tendering  to  him 
the  sum  of  175  dollars,  should,  at  tbe  costs 
of  the  plaintiff,  by  good  and  sufficient  deed, 
convey  the  land  to  the  plaintiff  with  special 
warranty.  The  defendants  were  further 
adjudged  to  pay  the  plaintiff  bis  costs.  From 
this  decree,  on  the  petition  of  Yerby,  an 
appeal  was  allowed. 

The  cause  was  argued  by  Harrison  for  the 
appellant,  and  by  Morson  for  the  appellee, 
upon  the  questions  made  by  the  pleadings, 
and  upon  the  following  objections  taken  by 
Harrison  to  the  decree  :  1 .  that  if  it  be  proper 
to  direct  the  appellant  to  convey  back  to 
Charles  Green,  the  decree  ought  to  go  still 
farther,  and  direct  Charles  Green  to  pay  back 
to  the  appellant  the  money  received  from 
him  ;  and  2.  that  admitting  Charles  Green 
had  authorized  John  to  sell,  yet  he  had  glveu 
him  no  authority  to  receive  payment,  and 
the  payment  to  John  could  only  be  valid  tc 
the  amount  of  his  half  of  the  purchase 
money,  so  that,  instead  of  175  dollars,  the 
sum  mentioned  in  the  decree,  the  appellee 
should  be  decreed  to  pay  212  dollars  SO  cents. 

PARKER,  J.  If  this  were  a  case  of  the 
first  impression,  and  we  had  now,  in  the 
absence  of  authority,  to  decide  upon  the  true 
meaning  of  the  statute  of  frauds  in  relation 
to  contracts  for  tbe  sale  of  lands,  I  should  be 
much  inclined  to  say,  that  a  specific  execu- 
tion of  this  contract  ought  not  to  be  decreed. 
But  our  legislature  has  copied  the  provisions 
of  the  engUsh  statute  of  29  Charles  2,  ch.  3, 
almost     verbatim,     and      our     courts 

390  *have  generally  adopted  the  construc- 
tion given  by  that  statute  in  Westmin- 
ster Hall.  This  is  perhaps  the  safest  course, 
particularly  when  we  recollect  that  at  the 
several  reviaals  the  statute  of  frauds  has 
been  re-enacted,  with  a  full  knowledge  of  the 
interpretation  given  to  its  words,  in  tbe  courts 
of  that  country  from  which  we  borrowed  them. 

It  has  been  there   repeatedly   settled,  that 
1  agent   authorized  by  parol  to  sign  a  con- 
tract for  lands,  is  thereunto  lawfully  author- 
ized, within   the   provisions   of  the    statute, 
authority  to  sell  implies  an  authority  to 
do  every  thing  necessary  to  complete  the  sale, 
nd  make  it  binding  on    tbe  principal.     It  is 
n  this  principle  that  an  auctioneer  empow* 
ered  to   sell,  has  always  been  h^ld  to  be,  the 
agent  of  the  vendor  empow^ere^M^s^pJi 'In 
.3  '■'  <^ 
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no  one  of  the  caaes  has  it  ever  been  reqaired, 
that  an  express  authority  to  sig'ii  shoald  t>e 
superadded  to  the  authoritj  to  nell,  althoug'h 
the  authority  to  aign  is  certainly  required  by 
thestatate.  It  has.  in  all  of  them,  t>een  taken 
for  granted  that  an  ag'eat  authorized  to  sell 
lands,  is  empowered  to  do  every  act  necessary 
to  complete  the  contract.  As  the  statute 
declares  that  no  aRreement  for  the  sale  of 
lands  shall  be  binding,  unless  it  is  in  writ- 
inR,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto 
(that  is,  to  the  signing)  lawfully  authorized. 
it  could  not  be  presumed  that  he  who  author- 
izes another  to  sell  his  lands,  meant  to 
deprive  him  of  the  power  to  render  that  sale 
effectual  and  binding  on  the  vendor.  If  the 
agent  sells,  and  does  not  sign  a  note  or  memo- 
randum in  writing,  the  vendor  has  the  same 
locus  pcenitentite  as  if  be  himself  verbally 
agrees  *o  sell ;  for  he  may  revoke  the  author- 
ity of  the  agent  at  any  time  before  the  agree- 
ment is  executed  according  to  the  statute. 
So  an  agent  to  purchase  must  have  authority 
to  bind  the  purchaser  by  sijfning  the  agree- 
ment, although  his  authority  may  be  revoked 
before  the  contract  is  reduced  to  writing  and 

signed. 
391         "These  propositions    I  take    to    be 
clearly  established  by  all  the  cases. 

The  signing  required  by  the  statute  must 
be  such  as  to  have  the  effect  of  giving  au- 
thenticity to  the  instrument,  and  be  so 
intended  ;  but  it  does  not  seem  to  be  neces- 
sary that  the  principal's  name  should  any 
where  appear.  The  statute  is  complied  with, 
if  the  contract  for  the  sale  of  the  principal's 
land  be  in  writing,  and  signed  by  bis  agent, 
with  a  view  of  authentication,  and  having 
the  effect.  No  other  construction  can  pos- 
sibly be  placed  on  the  cases  of  Kemeys  v. 
Proctor,  3  Ves.  A  Beam.  57  ;  Coles  v.  Tre- 
cothick,  9  Ves.  234,  and  White  v.  Proctor,  « 
Taunt.  209.  In  the  case  at  bar,  the  authority 
to  sell  is  clearly  proved  ;  the  intention  by 
John  to  sell  the  land  of  Charles  Green  is 
expressed  in  terms;  and  the  agent  signs  his 
name  at  the  foot  of  the  instrument,  and  with 
a  view  to  authentication. 

Further,  after  the  contract  was  signed, 
Charles  Green  was  told  by  Chapman  S.  Green 
that  his  agent  had  sold  the  land  to  Grigsby, 
and  Charles  said  he  was  satisfied,  and  glad 
he  had  sold  it.  Here  was  a  ratification  of 
John  Green's  act,  before  he  conveyed  to 
Yerby,  and  this  would  bind  him,  nnder  the 
authority  of  the  case  of  Maclean  v.  Dunn,  4 
Bingh.  722. 

Of  this  sale  to  Grigsby,  it  is  proved  that 
Yerby  had  express  notice  before  he  purchased 
or  contracted  to  purchase  from  Charles  Green. 

Under  these  circumstances,  I  feel  bound 
by  the  weight  of  authority  to  affirm  the 
decree  executing  the  contract  of  the  30th  of 
August  1830.  between  John  Green  the  agent 
of  Charles  and  N.  Grigsby,  with  the  variation 
suggested  by  the  president. 

As  to  a  decree  between  the  defendants, 
that  Charles  Green  refund  the  purchase 
money  said  to  have  tjeen  received  by  him 
from  Yerby.  it  is  sufficient  to  say,  that  no 
such  matter  was  put  in  issue  by  the  plead- 
ings "      ■ 


evidence  of  the  fact  of  such  payment  to 
l>e  found  in  the  record.  The  receipt 
392  "copied  at  the  foot  of  the  deed  is  not 
aothenticated,  and  is  suspicious  on  its 
face,  for  it  Is  dated  the  17th  of  September 
1S30,  and  promises  that  Charles  Green  should 
mske  a  deed  to  Yerby  when  called  on, 
although  the  deed  had  already  been  made  (if 
we  roar  judge  by  its  date)  on  the  8th  of 
September  preceding.  This  may  be  ac- 
counted for ;  but  the  paper  is  not  proved, 
and  there  is  no  other  evidence  of  the  pay- 
ment to  C.  Green  by  Yerby  than  what  is,  to 
t>e  found  in  the  deposition  of  Joseph  Pamer, 
in  an  answer  to  a  question  having  no  refer- 
ence to  such  payment.  He  is  asked,  at  what 
time  Charles  Green  said  he  intended  to  sell 
his  land  to  Yerby  ?  and  he  answers,  "It 
was  a  few  minutes  before  I  saw  mr.  Yerby 
pay  the  money  to  Charles  Green.  I  supposed 
it  to  be  for  the  land."  It  is  evident  that  this 
loose  answer  to  an  incidental  question  would 
not  justify  a  decree  for  a  specific  sum,  if  it 
were  otherwise  proper  in  a  case  like  this. 

Upon  the  whole,  I  concur  in  the  decree  to 
be  indicated  by  the  president. 

The  other  judges  concurred  in  the  opinion 
of  PARKER,  J. 

The  decree  of  the  court  of  appeals  was  aa 
follows  : 

"The  court  is  of  opinion  that  there  is  no 
error  in  the  decree,  except  so  far  as  it 
requires  a  release  from  the  appellant  to 
Charles  Green,  Instead  of  decreeing  a  recon- 
veyance by  the  appellant  to  the  said  Charles 
Green,  with  warranty  only  against  himself 
and  all  claiming  under  him  ;  therefdrc  it  is 
decreed  and  ordered  that  the  said  decree,  so 
far  as  the  same  is  above  declared  to  t>e  erro- 
neous, be  reversed  and  annulled,  and  that  the 
residue  thereof  be  affirmed ;  and  also  that 
the  appellant  do  pay  unto  the  appellee,  as 
the  party  substantially  prevailing,  his  costs 
by  him  about  his  defence  in  this  behalf 
expended.  And  it  is  ordered  that  the  cause 
be  remanded  to  the  circuit  superiour  conrt, 
to  be  further  proceeded  in  according  to  the 
foregoing  opinion  and  decree." 


393  'Atkinson  v,  Robinson. 

April.  1898.  Klcbmond. 
Cbsaeary  Prw:tlce— Claim  tnr  Equitable  RalM  SIhhiU 
B«  BxblMtwI  within  RaasoDahla  Tlac>— Everr 
clalroautwbo  asks  relief  of  a  court  of  equlL7 
oDCht  to  eiblblt  bis  claim  wlUtin  a  reasooable 
time.  BO  cbat.  Id  giving  bim  a  decree  tbe  court  mar 
not  do  iujasclce  to  tbe  defendaat. 


for   BqolUMe   IMM 
:blbllMl  within  RsaHuble'nnH.— As  hold. 

!ry  claimant  wbo  asks  relief  of  equltr 
oasbc  to  eiblblt  bis  claim  wlthlD  a  reasonable  time. 
BO  that.  In  giving  him  a  decree,  the  coart  ma]'  not 
do  Injustice  to  the  defendant,  tbe  principal  case  was 
died  In  £iting  v.  Marx,  1  Fed.  SS3:  Camtbers  v. 
Tmatees,  I£  LelEb  B18.    See  also.  Smith  v.  Tbomp- 

SaBH— L.actie>.— A  court  of  equity,  whlcb  IB  sever 
active  In  relief  against  coasclence,  or  pnbUc  con- 
renlence,  has  always  refused  Its  aid  to  stale  de- 
mands, where  the  party  bos  slept  apou  bis  rtcbu 
the  case,  and  there  is  no  satisfactory   aud  acqaiesced  for  a  great  leiiKt.h  of  time,    Notbloc 
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It  Bar.— Bill  In  eqalt;  dls- 
mltseil.  becaoM  amount  remalalng  dne  to  com- 
plainant waa  nncerliln.  and  coald  OQly  be  a»cer- 
talaed  by  i  sttUemeut  of  acconnts  !□  reference  to 
e  tban  twenty-seven  rears  old  at 
It  of  the  anil. 

Appeal  from  a  decree  of  the  auperiour  court 
of  ctaftucery  formerly  holden  for  the  Rich- 
mond district. 

On  the  23d  of  April  1798,  jndfrment  waa 
obtained  in  the  diatrict  court  holdea  at  King- 
and  Queen  conrthonse,  by  Thomas  Smart  for 
the  benefit  of  Buchanan  &  Young,  againat 
William  Roblnaon  and  Beverley  Robinaon, 
for  j^lSSI.  and  costs,  to  be  discharged  by 
the  payment  of  jC792.  with  interest  from  the 
Stfa  of  October  1796  till  paid,  and  the  coata. 
Beveriey  Robinaon  being  taken  in  execution 
upon  a  judg'ment  obtained  by  one  Thomaa 
Sonthcombe,  as  well  as  upon  Smart'a  judg- 
ment, waa,  on  the  26th  of  May  1798,  brought 
before  two  jnstices  of  the  peace,  and  there- 
upon subscribed  and  delivered  in  a  schedule 
of  his  estate,  took  the  oath  of  an  insolvent 
debtor,  and  waa  discharged  out  of  custody. 
William  Robinson  being  afterwards  taken  in 
execution  upon  the  same  judgments,  waa 
discharged  in  like  manner  on  the  18th  of 
April  1799.  The  bill  in  this  case  was  not 
filed  until  the  Stfa  of  May  1827. 

It  waa  exhibited  by  Joseph  Atkinson  jun- 
ior, as  surviving  partner  of  Atkinson  St  Co. 
and  claimed  that  Buchanan  A  Young-  had 
asM^ned  to  Atkinaon  A  Co.  the  debt  due  from 
William  and  Beverley  '  Robinson,  After 
setting  forth  the  nature  of  the  property  con- 
tained in  the  schedules.  It  stated,  that  prop- 
erty of  William  Robinaon  in  Berkeley 
394  •county  waa  disposed  of  by  the  sheriff 
of  that  county,  and  produced  the  net 
sum  of  ;^323.  6.  6.  which  was  paid  by  the 
sheriff  to  Southcombe  ;  that  the  sheriff  of 
King  and  Queen  county  sold  merchandiae 
mentioned  ia  the  schedule  of  Beverley  Robin- 
son, and  undertook  the  collection  of  the  debts 
apecified  therein  ;  that  some  of  those  debts 
were  collected  by  the  sheriff,  and  money  waa 
paid  over  by  him  from  time  to  time  to  James 
Webb  esq.  who  was  the  attorney  that  re 
ered  both  judgments,  Southcombe's  as  well 
as  Smart's  ;  that  Thomaa  C.  Morton  filled 
the  office  of  sheriff  of  King  and  Queen  coi 
at  the  time  of  these  transactions,  and  had 
died  without  settling  any  account  of  the 
same,  leaving  Walker  Hawes  hia  executor  , 
that  the   mother  of   William   and   Beverley 


cao  call  forth  tbia  court  In  to  actlTlty  but  coDBcli 
(ood  falcb.  and  reasonable  diligence.  Where  these 
are  vaatlos.  the  court  Is  passive  and  does  notbinE. 
Laches  and  neglect  are  always  discoaDteuanced. 
As  recocnizlng  and  acting  on  tbis  doctrine,  tbeprln- 
dpslcaae  Is  cited  In  Doggctt  t.  Helm.  IT  QratL  VS, 
V7.  and  ftml-MOU  (many  cases  In  point  are  collected 
hi  Hi is/«iMtoi«) :  Foster  Y.  Bison.  HOrall.  MS  ;  Q 
v.  Tbompson.  M  Va.  Wt.  &  S.  E.  Rep.  GOT.  citing  also 
Hares  *.  Ooode.  T  Iiclrh  IS1;  Camthera  v.  Trni 
II  Leigh  die:  carr  v.  Cbapman.  B  Leigh  itB;  Stamper 
».  Qamett.  II  Gratt.  6M;  Hatcher  v.  Hall.  77  Va 
Hanlaon  t.  Oltmon.  a  Oratt.  Ill,  and  Hill  v. 
berger.  7T  Va.  KB.  See  fnrcher.  nionorrapliic  m 
"Laches"  appended  to  Peers  v.  Bamett,  13  QratL 


Robinson,  who  was  tenant  for  life  of  certain 
alavea  mentioned  in  the  schedules,  died  a 
abort  time  after  they  took  the  oath  of  Insot- 
vency,  and  Beverley  Robinson  took  poaaes- 
aion  of  the  said  slaves  and  their  increase; 
that  he  alao  took  an  active  agency  in  the  col- 
lection of  the  debts  and  in  the  management 
of  the  whole  fund,  with  the  professed  intent 
of  paying  the  debts  for  which  he  and  his 
brother  had  been  taken  in  execution,  from 
funds  other  than  the  alaves,  and  of  saving- 
them  for  himself  ;  that  he  moreover  sold  a 
slave  named  James,  mentioned  In  his  sched- 
ule ;  that  having  converted  to  his  own  uie 
most  of  the  property  of  which  he  had  ren- 
dered aachedule.heof  ten  promised  mr.  Webb, 
and  other  af^nts  of  the  judgment  creditors, 
that  he  would  pay  the  balance  of  their  debta. 
The  bill  farther  alleged,  that  after  taking  the 
insolvent  debtor's  oath,  Beverley  Robinson 
acquired  other  property,  real  and  personal, 
which  would  have  enabled  him  to  pay  the 
said  debts ;  but  by  his  frequent  promises, 
coDtinned  till  the  latter  days  of  his  life,  pre- 
vented the  attorney  and  other  agents  of  the 
creditors  from  taking  atepa,  by  scire  facias 

otherwise,  to  procure  aatiafaction  of  the 
debta.     He  died,  it  wss  stated,  in  1825, 

i  poaaeased  of  seven  slaves  'mentioned 
in  the  schedulea,  with  their  increase, 
which  was  considerable,  and  of  other  valu- 
able property,  real  and  personal,  hav- 
ing made  a  will  whereof  he  appointed 
Robert  Pollard  and  Thomas  W.  New  his 
executors,  who  qualified  as  such,  and  imme- 
diately received  notice  of  the  judgments,  and 
of  the  fact  of  their  being  unsatisHed.  "The 
bill  further  alleged,  that  under  an  impression 
that  the  execution  in  favour  of  Southcombe 
had  preference  over  that  in  favour  of  Smart, 
the  attorney  mr.  Webb  had  paid  the 
money  which  he  received  to  Southcombe, 
whereas  the  whole  proceeds  of  the  fund 
acising  from  the  schedules  should,  as  the 
plaintiff  contended,  have  been  applied  rata- 
bly to  the  discharge  of  the  two  judgments. 
After  making  the  proper  defendants,  the 
prayer  was  that  Uawea  the  executor  of 
Morton  might  be  compelled  to  settle  an  ac- 
count of  hia  tranaactions  as  sheriff,  ascer- 
taining what  moneys  he  had  collected,  and 
what  he  had  paid  over'ln  aatiafaction  of  the 
executions  or  either  of  them,  and  pay  any 
balance  for  which  he  might  be  liable  :  that 
whatever  might  be  yet  due  on  the  judgment 
of  Smart  might  be  paid  out  of  such  funds  in 
the  hands  of  Hawes  the  executor  of  Morton, 
and  of  the  representatives  of  Beverley  Rob- 
inson, as  might  be  justly  chargeable  there- 
with ;  and  that  Southcombe  might  be 
compelled  to  pay  to  the  plaintiffa  due  pro- 
portion of  the  money  received  by  him  on  the 
transactions  aforesaid. 

Several  of  the  defendants  answered  the 
bill.  Amongst  other  grounds  taken  in  the 
answers,  the  value  of  the  property  delivered 
up  in  the  schedules,  and  the  lapse  of  time 
since  the  property  waa  surrendered,  were 
relied  on  as  reasons  for  presuming  satisfac- 
tion, or  at  least  as  furnishing  sufficient  cause 
for  not  decreeing  in  favour  of  the  plaintiff. 
Depositions  were  taken  in  the  cause,  and 
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«zhibita  filed  ;  but  it  is  not  material  to  i 
their  purport. 

396  "On  the  4th  of  Pebruarj  1831,  th« 
court  of  ch«acerT  pronounced  ita  opiU' 

ion,  that  if  the  achedules  of  William  and 
Beverley  RobinEon  had  been  dulj  attended 
to  by  the  plaintiff,  or  tho»e  repreKnting'  bim, 
he  might  have  received  paymetjl  of  the  judg-- 
metit  mentioned  in  his  bill,  or  at  least  the 
parties  concerned  might  be  better  enabled 
to  account  for  various  matters  relating-  thereto 
than  they  are  at  present,  which  mattei  " 
they  could  t>e  accurately  stated  at  thic 
tance  of  time,  might  satisfactorily  shew  that 
the  debt  was  satisfied;  Wherefore  the  court 
decreed  that  tbe  bill  of  the  plaintiff  be  dis- 
missed,  and  that  he  pay  to  the  defendants 
their  costs.  From  this  decree  the  plaintiff 
appealed. 

Johnson  for  the  appellant. 

Daniel  and  Carter  for  the  appellees. 

PER  CURIAM.  We  are  of  opinioi 
affirm  the  decree.  Without  entering  into  a 
detail  of  the  many  grounds  on  which  the 
court  properly  dismissed  the  bill,  it  suQices 
to  say,  that  even  if  it  were  clearly  proved 
that  the  decedent  Beverley  Robinson  bad.  in 
the  last  hours  of  his  life,  acknowledged  that 
Ihedebt  to  Smart,  which  the  complai 
claimed,  had  not  been  fully  discharged,  yet 
the  amount  remaining  due  was  uncertain, 
and  could  only  be  ascertained  by  a  settlement 
of  accounts  in  reference  to  transactions  more 
than  twenty-seven  years  old  at  the  commence- 
ment of  this  suit,  and  now  of  more  than 
thirty-seven  years  standing.  Such  an 
count  ought  not  to  be  decreed;  for  every 
claimant  who  asks  the  relief  of  a  conr 
equity  ought  to  exhibit  his  claim  within 
reasonable  time,  so  that,  in  giving  him  a 
decree,  the  court  may  not  do  injustice  tc 
defendant. 

397  'Perkins  and  Other*  v.  Gllos 

Qovernor. 
Same  V.  Same. 

May.  1888,  Richmond. 
Sheriff*- Actloa  onOffldBl  Band— What  DuBac«  Rs- 

covcraMe,*— In  an  action  against  a  Bherllt  and  tils 
sareUes.  upon  Ibe  otDclal  bond  of  the  sherlfl.  the 
recoTery  canonlybeof  BDch  damagea  as  the  reli' 
[or  may  bave  ^atalned  by  reason  of  the  breach  of 
the  condition  of  the  tmad. 
Same— Eacaps  of  DcMor— DaaasM  Sostalmd  by  Crad- 
Itor,— The  daraageB  which  a  creditor  auBCaiai 


'Sberttf-AcMoa  • 


a  OfflclBl  BoDda-What  OmmMgf 

RMOvcrBMc— In  an  action  axalnst  a  sheriff  and  his 
sureties  on  the  oDlcIai  bond  of  Che  sherlS,  tbe  recov- 
ery is  confined  to  the  damascB  sustained,  aud  these 
may  amoant  Co  the  debt  or  may  amoant  to  less. 
For  this  proposition,  the  princtpal  case  was  cited 
with  approval  in  Garland  v.  Lynch.  I  Kob.  Kl.  See 
further  OD  this  subject.  moDorraphlc  nole  on"  Offi- 
cial Bonds  "  appended  to  SaoBster  v.  Com..  17  Qratt. 

The  principal  case  was  dlstlnrulshed  la  McQaire 
V.  Pierce.  t>  OraCt.  m.  181  Id  this  case  it  was  held 
that  the  meaaare  of  damares  Id  an  action  upon  a 
priBon  boands  bond  Is  the  debt.  Interest,  and  costs. 

Tbe  princtpal  caae  was  also  cited  in  Com.  v.  Fry. 
i  W.  Va.  TO. 


the  debt. 

These  were  actions  in  the  circuit  court  of 
Bucklnghain  county,  brought  under  the  stat- 
ute, 1  Rev.  Code,  ch.  78,  g  13,  p.  279,»  (one  of 
them  at  the  relation  of  Walton,  Hendrick  & 
Company,  the  other  at  the  relation  of  Walton  . 
ft  Garland)  upon  a  bond  given  by  Price  Per- 
kins on  the  12th  of  July  1824,  conditioned  that 
he  should  truly  and  faithfully  execute  and 
perform  the  office  of  sheriff  of  Buckingham, 
during  tbe  time  of  his  continuance  therein. 
Breach  assigned,  that  the  sberifF  had  in  exe- 
cution  the  body  of  John  T.  Linthicum,  a 
debtor  to  the  relators  respectively,  and  vol- 
untarily suffered  him  to  escape.  Plea,  con- 
ditions performed. 
39S  "It  appeared  at  the  trial,  that  upon 

each  of  the  judgments  against  Linthi- 
cum, a  writ  of  fieri  facias  issued  and  was 
returned  nulla  bona  ;  thatafterwards  his  spe- 
cial bail  surrendered  him  to  a  deputy  of  Per- 
kins, and  gave  notice  of  the  render  to  the 
attorney  at  law  of  the  judgment  creditors  ; 
that  within  twenty  days  the  said  attorney,  in 
writing,  charged  the  debtor  in  execution  ; 
and  that  subsequently  the  debtor  delivered 
in  a  schedule  of  his  estate,  took  tbe  oath  pre- 
scrit>ed  by  tbe  statute,  and  was  discbargOI 
as  an  insolvent  debtor.  Evidence  was  given 
of  a  conversation  of  the  deputy  sheriff,  soon 
after  Linthicum  swore  out,  in  which  the  dep- 
uty said  that  Linthicum  had  been  delivered 
to  him  by  his  special  bail ;  that  it  being 
Buckingham  court  day,  and  a  busy  time,  be 
had  permitted  Linthicum  to  go  home,  upon 
his  promise  to  return  the  next  day  ;  and  that 
Linthicum  had  stayed  away  about  one  month, 
when  be  returned,  and  thereafter  swore  out 
of  the  prison  bounds.  Another  witness  (the 
brother  of  Linthicum)  deposed,  that  in  a  con- 
versation with  the  deputy  sheriff,  the  latter 
enquired  where  Linthicum  was,  and  said  that 
he  should  be  (or  probably  should  be)  bound  to 
pay  the  debt  for  which  Linthicum  bad  been 
delivered  up.  if  he  did  not  return  as  he  had 
promised,  he  the  deputy  having  permitted 
him  to  go  away.  Upon  this  evidence,  the 
plaintiff  moved  the  court  to  instruct  the  jury, 
that  if  they  l>elleved,  from  the  evidence,  that 


lis  section  enacts,  that  "Id  tbe  name  of  the  gov- 
r  or  chief  madstrate.  or  his  snccessora.  any 
•D  or  peraoDs  Injured  may  and  abali.  at  his.  her 
eir  coat  aad  charges,  commence  and  proaecnte 
on  BDch  bond,  acalnst  the  parties  therein 
boand.  their  execntorsor  administrators,  and  shall 
and  may  recorer  alldamaces  which  be.  sbe  or  they 
have  aaatalned  by  reason  of  the  breach  of  tbe 
condition,  and  such  bond  shall  not  become  void  apon 
Lrst  recovery,  or  If  Indsment  shall  t>e  clvcn 
asalnatany  plaintiff  or  plalDtlffa  who  shall  sue  upon 
sach  bond,  but  may  be  pat  la  salt  and  prosecuted 
from  Ume  to  time,  for  tbe  beaeflC  and  at  tbe  proiwr 
and  charges  of  any  party  Injured,  natll  the 
penalty  expressed  in  such  bond  sball  be  recovered  : 
provided  always,  that  If  any  verdict  or  jadcment 
Ipasa  for  sach  sberiti  or  his  aecarlty.  the  iwnoa 
'bo«e  lostance  snch  suit  shall  be  bronght  or 
proaecnted.  shall  pay  such  iherlR  or  hU  secnrttji' 
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the  sheriff  permitted  the  escape  as  set  forth 
in  tiie  evidence,  the  law  was  ag'aiast  the 
defendants,  and  they  were  bound  for  the  full 
amount  of  the  debt  j  which  Instruction  the 
conrt   gave ;  and   the    defendants   excepted 

There  was  another  bill  of  exceptions  by  the 
defendants  ;  but  it  is  not  material  to  notice  it. 

The  jury  found  a  verdict  for  the  plaintiff, 
upon  which  the  conrt  gave  judgment;  and 
the  defendants  appealed. 

The  cause  was  argued  here  by  Stanard  for 
the  appellants,  and  Johnson  for  the 
399  relators.  The  argument  'was  chiefly 
npon  the  question,  whether,  supposing 
the  sheriff  had  suffered  the  debtor  to  escape, 
the  snreties  were  necessarily  bound  for  the 
amonot  of  the  debt. 

TUCKER,  P.  I  take  it  to  be  a  well  settled 
principle,  that  where  a  cumulative  remedy  is 
giren  bystatute,  the  party  grieved  may  resort 
tohia  common  law  or  his  statutory  remedy,  at 
bis  election.  But  he  cannot  weld  them  to- 
gether, or  have  the  t>enefit  of  the  statutory 
pravisioD  wbea  he  pursues  the  common  law 
remedy.  It  may  indeed  happen,  that  the  stat- 
ute tnay  authorize  the  redress  in  the  common 
la*  action ;  but  where  it  gives  a  new  action 
with  a  redress  nnknowo  to  the  common  taw. 
that  redress  can  only  be  obtained  by  a  resort 
to  the  prescribed  form  of  action.  Thus,  at 
cmninon  law,  single  damages  were  given 
ia  an  action  of  waste.  The  statute,  in 
that  action,  gives  treble  damages ;  yet 
in  the  action  on  the  case  for  waste, 
treble  damag^ea  cannot  be  recovered.  So 
■  tenant  may  bring  trespasses  for  an 
ill^al  distress  where  no  rent  was  in  arrear, 
and  recover  double  damages,  if  he  founds  his 
action  npon  the  statute,  and  sets  forth  the 
illegal  taking  by  colour  of  the  distress ;  but 
be  might  also  sue  trespass  de  bonis  asporta- 
tis,  in  the  common  form,  and  then  he  will  not 
recover  double  damages.  So  a  master  may, 
anderthe30th  section  of  the  act  respecting 
slaves,!  Rev.  Code, ch.  Ill,  p.  428,  and  the 
provisions  of  sulMiequent  laws,  recover  double 
or  treble  the  value  of  a  deported  slave,  by 
action  on  the  case  as  prescribed  by  the  acts. 
Yet  if  he  brings  trespass  de  bonis  asportatis, 
which  is  his  common  law  remedy,  he  can  only 
recover  single  damages.  So  for  money  made 
on  execution,  an  action  Hes  at  common  law, 
and  the  money,  with  legal  interest  only,  may 
be  recovered  of  the  sheriff.  If  the  creditor 
pnrsne*  the  statute,  and  proceeds  by  motion, 
he  will  recover  15  per  cent,  interest  (not  ai 
damages  or  as  a  penalty,  eo  nomine,  but  as 
interest).  Wonld  any  one  conceive  that  ii 
the  action  of  debt  at  common  law,  15 
■WO  'per  cent,  interest  would  be  gi' 
So  for  failure  to  return  an  execu 
the  creditor  may,  by  motion,  recover  5  per 
cent,  permontb.  But  if  he  brings  an  actiot 
on  the  case  at  common  law,  the  limit  of  thi 
recovery  wonld  be  the  debt.  Interest  and 
costs.  So  in  case  of  escapes  on  final  process, 
case  lies  at  common  law  ;  and  the  authorities 
are  very  clear,  that  in  such  action  the  amount 
of  the  debt  is  not  necessarily  the  measure  of 
damages,  but  the  plaintiff  must  recover  dam. 
age*  commensurate  to  the  ioJu'T  ''^  ^' 
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may  therefore  recover  less  than  the  debt ; 
:d  such  also  is  the  law  in  an  action  on  the 
se  for  a  rescue,  in  which  the  defendant  may 
giveevidence,inmitlgationof  damages,  of  the 
ability  of  the  person  rescued,  and  that  he  is 
still  amenable  to  justice ;  Wilson  v.  Gary,  6 
Mod.  211.  And  such  evidence  would  be 
clearly  proper  in  the  common  law  action  for 
an  escape,  which  is  for  such  damages  as  the 
party  has  sustained ;  and  it  would  be  a  sole- 
cism to  say  that  the  creditor  was  as  much  in- 
jured by  the  escape  of  a  bankrupt  or  squalid 
beggar,  as  of  a  wealthy  but  obstinate  debtor. 
In  the  action  on  the  case,  then,  the  damages 
would  be  graduated  by  the  actual  injury ;  for 
the  creditor  may  still  pursue  his  debtor,  and 
if  he  is  of  ability,  he  may  recover  his  whole 
debt,  besides  the  damages  which  be  has  com- 
pelled the  sheriff  to  pay.  2  T.  R.  129.  But 
the  statute  gave  him  a  shorter  proceeding. 
It  provides  that  the  sheriff  who  permits  the 
debtor  to  escape  shall  be  liable  for  the  debt 
itself.  It  reasons  in  this  way— The  body 
the  creditor's  satisfaction.  When  it  is. 
ce  taken,  he  can  have  none  other.  If  the 
sheriff  had  received  the  amount  of  tlie  execu- 
tion in  money,  he  would  have  been  liable  for 
in  debt ;  and  as  he  has  received  the  Ijody, 
satisfaction,  and  has  released  it,  he  ought 
be  charged  with  the  debt  itself,  either  on 
the  presumption  that  he  would  not  have  dis- 
charged his  prisoner  without  payment,  or  on 
the  ground  that  if  he  did,  he  ought  in 
'justice  to  stand  in  his  shoes.  I  have 
therefore  never  had  a  doubt,  that  in 
debt  for  an  escape  under  the  statute,  the  re- 
covery was  for  the  whole  sum,  and  could  not 
be  reduced  by  proof  of  the  debtor's  insol- 
vency, or  in  any  other  way,  except  by  evi- 
dence of  part  payment  or  satisfaction.  But 
in  the  action  on  the  case,  it  would  be  other- 
wise. Nor  is  it  a  wrong  to  the  plaintiff  in 
the  latter  action,  so  to  limit  the  amount  of 
his  recovery ;  since  he  may  still  proceed  to 
retake  his  debtor,  and  compel  payment  of 
his  whole  debt  from  him. 

Such  being  the  law  as  to  the  action  on  the 
case,  how  is  it  as  to  the  action  on  the  sheriff's 
bond  ?  That  bond  is  with  condition  "  that 
the  sheriff  shall  in  all  things  truly  and  faith- 
fully execute  his  office  ;"  and  it  will  readily 
be  admitted  that  a  voluntary  or  permissive 
escape  is  a  breach  of  the  condition.  But  the 
true  question  is,  for  what  are  the  sureties 
liable  by  occasion  of  such  breach  7  The  law 
provides  that  any  person  injured  may  pat 
the  bond  in  suit,  and  "  recover  all  damages 
which  he,  she,  or  they  may  have  sustained 
by  reason  of  the  breach."  The  recovery, 
then,  is  to  be  confined  to  the  damages  sus- 
tained ;  and  the  sureties  are  therefore  bound 
to  pay  those  damages,  and  those  dam- 
ages only.  Now,  if  the  escaping  debtor 
was  hopelessly  insolvent,  there  could  be 
no  damage,  and  of  course  only  a  nom- 
inal recovery.  And  so  if  the  debtor  was 
of  acknowledged  ability,  though  the  creditor 
might  be  damaged  by  the  delay  and  vexation 
consequent  on  the  debtor's  discharge,  and 
might  fairly  recover  in  an  action  on  the  bond, 
yet  he  has  not  lost  his  debt,  and  therefore 
damages   cannot    t>e   measured   by    its 
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liquidated  by  itatute  is  nuBUpported  by  any 
anthority,  and  ia  at  variance  with  the  posi- 
tion already  established,  that  Id  the  action 
on  the  case  the  damages  are  not  raeaaured 
by  this  supposed  principle  of  liquidation. 
The  truth  is,  that  in  reference  to  the  sheriff 
and  his  sureties,  a  di£Ference  is  clearlj 

402  *»ade  by  most   of   our  statutes.     The 
anretles  are  only  liable  for  damages. 

These  may  amount  to  the  debt;  they  may 
amount  to  more  ;  bnt  they  may  also  amount 
to  less.  The  sheriff,  on  the  other  hand,  is 
often  made  liable  for  the  debt  itself.  Thus 
if,  under  the  old  law,  he  failed  to  take  bail, 
he  was  himself  proceeded  against  as  bail, 
and  if  he  did  not  enter  as  special  bail,  there 
was  a  joint  judgment  against  him  and  the 
defendant.  If  he  proved  insolvent,  so  that 
the  debt  was  lost,  the  sureties  were  liable  on 
the  bond— to  pay  what  7  The  debt  itself  ? 
By  DO  means :  for  if  so,  they  too  should  have 
been  made  parties,  and  have  had  the  privilege 
of  defending  the  suit.  They  were,  however, 
liable  for  any  damages  sustained.  If  the 
debtor  was  solvent,  and  was  permitted 
abscond  without  giving  bail,  the  surel 
would  have  bcea  responsible  for  the  whole 
debt.  But  in  the  action  on  the  l>ond,  the 
plaintiff  must  have  shewn,  and  the  sureties 
might  have  contested,  even  the  esistence 
of  the  debt ;  for  the  sheriff  might  have 
done  so  at  common  law.  Gunter  v.  Cley- 
ton,  2  Liev.  85;  Alexander  v.  Macautey, 
4  T.  R.  611.  But  if  the  plaintiff  had  nc 
cause  of  action,  the  sureties  could  not  have 
been  charged.  And  in  like  manner 
the  defendant  was  a  bankrupt.  It  would  have 
t>een  gross  injustice  to  charge  the  sureties 
for  the  debt ;  an  injustice  which  will  not 
lightly  be  presumed  to  have  been  desipned 
by  the  legislature.  So  in  the  action  for  an 
escape ;  tbe  sheriff  is  Indeed,  upon  principles 
of  policy,  made  responsible  for  the  debt 
self.  Even  this  may  often  be  ahardmeasi: 
of  justice,  as  there  may  be  constructive  i 
capes  involving  neither  culpability  in  thesh< 
iff  norloss  to  the  creditor.  Thus,  if  a  prisoner 
steps  out  of  the  jail  door  for  a  single  moment, 
the  door  being  left  open  by  the  jailer,  it  ia 
an  escape.  So  if,  in  bringing  the  defendant 
to  jail,  the  sheriff  passes  though  the  corner 
of  another  county,  it  is  an  escape.  So  if  he 
marries  a  prisoner,  it  is  ipso  facto  an  escape. 
Ought  the  law   to  have  provided   that 

403  in  *sucb  cases  the  sureties  should  be 
responsible,  not  only  for  damages,  but 

for  the  debt  also,  whether  the  debtor  he 
solvent  or  insolvent  ?  I  think  it  ought  not 
to  have  so  provided  ;  and  I  think  it  has  not 
so  provided. 

1  have  lot'ked  into  the  caae  in  7  Serg.  & 
Rawle  273.  1  am  not  sure  that  the  law  of 
Pennsylvania  is  like  ours,  in  declaring  the 
liability  of  the  sureties  for  auch  damages  as 
the  party  has  sustained  by  reason  of  the 
breach.  If  it  be,  thecaseiscertainly  strongly 
in  point;  bnt  it  is  so  inconsistent,  I  conceive, 
with  the  reasonable  construction  of  such  a 
provision,  that  I  decline  to  follow  it. 

Upon  the  question  arising  in  this  case,  I 
am,  for  the  reasons  above  declared,  of  opin- 
ion that  tbe  instruction  moved  for  was  too 
broad,  and  therefore  was  improperly  given  ; 


and  upon  the  whole,  am  of  opinio 
the  judgment,  and  award  a  new  trial,  upon 
which  the  instruction  asked  for,  and  set  forth 
in  the  first  bill  of  exceptions,  is  to  be  refused, 
if  again  moved  for. 

I  do  not  deem  it  necessary  to  decide  tbe 
point  made  by  tbe  second  bill  of  exceptions, 
as,  upon  a  future  trial,  the  fact  of  the  escape 
may  perhaps  be  proved  by  other  testimony 
than  the  deputy  sheriff's  admissions. 

The  other  judges  concurred.  Judgment 
reversed,  verdict  set  aside,  and  new  trial 
awarded.  

404  'Stephen's  Heirs  v.  Swann. 

May.  ISSB.  Richmond. 
(Absent  TiTcxBB.  P.,  and  BBOCKuaBODOH.  J.) 
Norlbsni  Nsck— mi*  ol  Lord  Psirfu.— Lord  Fairfax 
had  a  arood  title  In  fee  to  tbe  soil  of  Tbe  Northern 
Neck,  as  admitted  by  the  act  of  int.  1  Bev.  Code, 
ch.  a>,  and  rccoEnised  In  adjudsed  cases  by  this 

WUU— DavlHtDAIIen— VaUdMr— Tnatrnf  ■794.--AD 

allea  enemy,  as  well  as  an  alien  friend.  Is  capable 
of  taklnElandHby  devise:  aod  an  alien  subject  of 
a.  Britain,  to  whom  a  devlae  of  lands  was  made  In 
IJBI,  could,  by  the  treaty  of  ITW  between  the  n. 
Sutes  and  a.  Brltalu.  bold  and  alien  tbe  lauds  w 
devised  to  him. 
Norlbern  Neck— THk  ol  L.ord  Fslrtu.— Lord  Fairfax 
had  the  entire  luterest  In  all  lands  In  The  Nortb- 
ern  Neck,  which  he  appropriated  to  himself,  by 
conveyance  and  recoDTeyance,  or  by  leases  for 
life  or  yeara. 


Fairfax.— No  act  of  assembly  passed  since  the 
death  of  lord  Fairfax  Id  IT81.  baa  had,  or  was 
Intended  Co  have,  Ihe  effect  of  Inqnlsltlons  of 
office,  equivalent  to  CBCheatB.  of  the  lauds  by  him 
devised  to  D.  M.  Fairfax,  an  alien  subject  of  O. 
Brluin  at  the  time  of  the  devise. 
Sraw— Will  af  L«nl  Fslrfai.— D.  H.  Fairfax  took 
under  Ihe  will  of  lord  Fairfax,  bis  whole  eaUte  In 
The  Northern  Neck. 

Ejectment  for  a  parcel  of  land  in  the 
county  of  Berkeley,  brought  by  Thomas 
Swann  against  Adam  Stephen  in  his  life- 
time, in  thecircuitcourt  of  Berkeley,  asearlj 
as  1813.  The  defendant  died  pending  the 
suit,  and  it  was  revived  by  consent  against 
his  heirs.  After  the  cause  had  been  contin- 
ued  from  term  to  term  of  that  cgurt  for  many 
years,  it  was  transferred,  by  an  order  to 
change  the  venue,  to  the  circuit  court  of  Fred- 
erick. At  tbe  trial,  the  <:efendants  filed  a 
demurrer  to  the  evidence,  and  the  jury  found 
for  the  plaintiff  the  land  In  tbe  declaration 
mentioned,  namely,  674  acres  according  to  a 
survey  made  under  an  order  of  court  in  the 
cause,  subject  to  the  opinion  on  the  demurrer 
to  evidence. 

The  demurrer  shewed,  that  the  plaintiff, 
to  aupport  the  issue  on  his  part,  adduced  the 

following  evidence — 
405  *1.  The  act  of  the  colonial  assem- 
bly, pat^sed  in  1736,  for  confirming  and 
better  securing  the  titles  to  lands  in  tbe  North- 
ern Neck  held  under  Thomas  lord  Fairfax, 
ae  printed  and  published  1  Rev.  Code,  ch.  89, 
p.  343-349,  by  the  recitals  of  which  act  it  ap- 

?:ars,  that  the  whole  tract  of  country  called 
he  Northern  Neck  of  Virginia,  had,  by  force 
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of  three  grants  of  Charlea  II,  and  James  II, 
become  vested  in  Thomas  lord  Culpeper,  and 
thai  Thomas  lord  Fairfax,  heir  at  law  of  lord 
Calpeper,  was  then  the  sole  proprietor  of  that 
whole  territory. 

2.  The  plaintiff  proved  that  the  land  in 
the  declaration  mentioned  was  part  and  par- 
cel of  the  territory  called  The  Northern  Neck 
of  Virginia. 

3.  The  plaintiff  proved,  that  Thomas  lord 
Fairfax  died  on  the  10th  December  1781,  hav- 
iag  duly  made  and  pnblished  his  will  in  Oc- 
totier  1780,  which  was  duly  proved  and 
recorded  in  the  county  court  of  Frederick  in 
March  1782.  And  then  he  ^ave  the  will  in 
erideoce,  whereby  lord  Fairfax  devised  as 
follows—"  I  give  and  devise  all  that  my  un- 
divided sixth  part  or  share  of  my  lands  and 
plantations  in  the  colony  of  Virginia,  com- 
monly called  or  known  by  the  name  of  the 
The  Northern  Neck  of  Virginia,  with  the  sev- 
eral advowaons  and  rights  of  presentations 
thereto  belonging  or  appertaining,  I  have 
therein,  with  the  messuages  and  tenements, 
baildings,  hereditaments,  and  all  other  the 
appartenances  thereto  belonging,  all  or  any 
pait  thereof,  being  formerly  the  estate  of  the 
honourable  Alexander  Culpeper  esquire  de- 
ceased, together  with  all  my  other  lands  and 
tenements  I  have,  am  posaessed  of,  or  have 
right  to.  in  the  said  colony  of  Virginia,  to  the 
reverend  Denny  Martin,  my  nephew,  now  of 
the  county  of  Kent  in  Great  Britain,  to  him, 
hi*  heirs  and  assigns  forever,  if  he  the  said 
Denny  Martin  should  be  alive  at  the  time  of 
my  death— provided  always  and  upon  the 
condition,  that  the  said  Denny  Martin,  if 
alive  at  the  time  of  my  decease" — "  shall 
procure  an  act  of  parliament  to  take  upon  him 

the  name  of  Fairfax  and  coat  of  arms." 
406        •4.  Theplatntiffproved.thattherev- 

erend  Denny  Martin  In  the  will  of  lord 
Fairfax  mentioned,  complied  with  the  condi- 
tion Bnbsequeat  in  the  devise  to  him  therein 
contained,  by  procuring  an  act  of  pariiament 
to  take  upon  himself  the  name  and  coat  of 
armsofthe  Fairfax  family,  and  by  taking 
on  himself  the  same. 

5.  He  gave  in  evidence  an  indenture  of 
bargain  and  sate,  dated  on  the  30th  August 
1797,  and  duly  recorded  in  the  general  court 
of  Virginia,  between  the  said  Denny  Martin 
Fairfax  and  James  Marshall,  whereby  the 
said  Denny  Martin  Fairfax,  in  consideration 
of  ^2625-  sterling,  conveyed  to  the  said 
James  Marshall,  his  heirs  and  assigns,  "  all 
those  divers  tracts  and  parcels  of  land,  being 
part  and  parcel  of  The  Northern  Neck  of  Vir- 
ginia, and  alt  and  every  the  now  remaining 
real  estate  and  beneficial  right  and  interest 
of  him  the  said  Denny  Martin  Fairfax,  of 
whatsoever  nature  the  same  mav  be,  of,  in  or 
to,  or  to  arise  out  or  from,  the  same,  and  all 
or  any  other  lands  within  the  commonwealth 
of  Virginia,  with  their  and  every  of  their 
lights,  members  and  appurtenances,  save 
and  except  nevertheless,"  certain  lands  and 
rights  therein  particularly  mentioned  and  de- 
smbed  ;  of  which  lands  so  excepted  out  of 
the  said  conveyance,  the  plaintiff  proved  that 
the  land  in  the  declaration  in  this  ejectment 
mentioned  was  not  a  part. 

6.  Be  ,  gave  in  evidenc 


bargain  and  sale,  dated  the  19th  April  1S06, 
and  recorded  in  the  district  court  of  Win- 
chester in  October  1806.  between  the  said 
James  Marshall  and  Thomas  Swann,  the  les- 
sor of  the  plaintiff,  whereby  Marshall,  in 
consideration  of  5000  dollars,  conveyed  to 
Swann,  his  heirs  and  assigns,  two  parcels  of 
land,  one  of  which  was  the  land  in  Berkeley 
in  the  declaration  mentioned,  described  in 
the  deed  as  the  parcel  of  land  "formerly 
leased  by  lord  Fairfax  to  a  certain  Robert 
Stephen  for  his  life,  and  now  in  his  posses- 

407  •?.  He  gave  in  evidence  a  deed  be- 
tween lord  Fairfax  and  the  said  Robert 

Stephen,  dated  the  3rd  May  1781,  and  re- 
corded in  the  county  court  of  Berkeley  in  the 
same  month  ;  whereby  lord  Fairfax  leased  to 
Stephen  for  the  term  of  twenty-one  years, 
or  if  he  survived  that  term,  for  his  life,  the 
land  in  the  declaration  mentioned,  the  lessee 
yielding'  and  paying  therefor  a  yearly  rent 
of  £\1.  10.  sterling,  and  all  public  taxes  and 
assessments  on  the  land. 

He  proved,  that  the  said  Robert  Stephen 
died  in  the  year  1811  ;  that  he  was  at  the 
time  of  his  death,  and  always  before,  from 
the  time  of  the  separation  of  this  common- 
wealth from  G.  Britain,  had  been,  a  citizen 
of  Virginia. 

9.  He  proved,  that  the  said  Robert  Stephen 
died  possessed  of  the  land  in  the  declaration 

10.  He  proved,  that  Adam  Stephen,  the  son 
of  the  said  Robert  Stephen  (and  original 
defendant  in  this  suit,  and  ancestor  of 
the  now  defendants)  was  in  possession  of  the 
land  in  the  declaration  mentioned,  at  the 
time  of  the  institution  of  this  suit. 

11  and  12.  He  gave  in  evidence  the  "Defin- 
itive treaty  of  peace  between  the  U.  States 
of  America  and  his  Britannic  Majesty,"  of 
the  3rd  September  1783,  1  Bior.  Laws  U.  8.  p. 
202,  and  the  "Treaty  of  amity,  commerce  and 
navigation,  between  his  Britannic  Majesty 
and  the  U.  States,"  of  the  4th  May  1796,»  Id. 
p.  206-224. 

13.  He  gave  in  evidence  the  record  of  a  suit 

commenced  in  the  high  court  of  chancery  of 

Virginia  in   Julv   1795,    thence   trans- 

408  ferredto  the  auperiour  court  of  •chan- 
cery of  Staunton,  and  there  decided  in 

November  1805,  wherein  Henry  Bedinf^er 
was  plaintiff,  and  James  Strode,  Robert  Ste- 
phen, David  Hunter,  Moses  Hunter.  Philip 
Pendleton,  and  Denny  Martin  Kairfax, 
and  afterwards  James  Marshall  the  pur- 
chaser from  Fairfax,  were  defendants. 
Bedinger  alleged  in  his  bill,  that  Strode,  in 
May  1763,  obtained  a  warrant  from  lord  Fair- 
fax the  proprietor's  ofBce,  for  400  acres  of 
land,  which  was  located  on  land  then  waste 
and  ungranted,  about  300  acres  of  which  was 
afterwards  surveyed  and  reserved  for  lord 


■Tbe  treaty  meant  Is  commoalT  called  the  treat? 
of  1TH.  Tbe  date  of  tbe  Itb  May  ITM.  by  wblcb  tbe 
treaty  was  referred  to  In  tbe  demurrer  to  evidence. 
Is  the  date  of  the  1st  explanatory  article  of  tbe 
treaty  of  I7S4,  Tbe  treacles  referred  to  In  tbe  de- 
murrer, were  not  iuserted:  i 
tbey  should  be.  alnce  they  are  puhllir  laws.- 
indenture  of   Original  Edition.  '    '    ' 
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Fairfax  himself,  and  was  parcel  of  the  aai 
land  which  lord  Fairfax  afterwards  leased 
Robert  Stephen  for  life  ;  that  Strode  remo 
atrated  against  that  survey  and  reservation 
of  the  land  for  the  lord  proprietor,  and  aever 
relinquished  his  right  under  his  prior  war- 
rant and  location  :  that  in  1788,  David  and 
Moses  Hunter  and  Pendleton,  conceiving 
that  the  lands  reserved  hy  survey  for  lord 
Fairfax,  but  not  patented  to  him,  were  sub- 
ject to  entry  and  location  on  treasury 
warrants,  obtained  warrants  from  the  land 
office,  and  located  them  on  a  large 
quantity  of  those  lands,  including;  the 
300  acres  of  land,  part  of  Strodc's  entry, 
which  were  at  the  time  in  the  possession  of 
Stephen  as  lessee  for  life  of  lord  Fairfax  ; 
but  they  permitted  Stephen  to  take  part  of 
the  lands  on  which  they  had  laid  their  war- 
rants, namely,  the  300  acres  included  in 
Strode's  entry  for  400  acres,  made  in  1763: 
that  in  May  1791,  Strode  having  procured  a 
copy  of  that  entry,  had  a  survey  thereof 
made  and  returned,  upon  which  he  obtained 
a  grant  in  July  1792  :  and  that  Strode  had, 
for  valuable  consideration,  sold  and  conveyed 
to  the  plaintiff  Bedinger,  the  400  acres  of  land 
so  granted  to  him.  And  the  prayer  of  thi 
bill  was,  that  Stephen,  David  and  Moses 
Hunter  and  Pendleton,  Denny  Martin  Fair- 
fax, or  Marshall  the  purchaser  from  Fairfax, 
should  be  decreed  to  release  to  the  plaintiff, 
all  the  rights  which  they  or  either  of   them 

claimed  in  the  parcel   of  400 
409      *Iand.     David  and   Moses  Hunter  and 

Pendleton,  in  their  answer,  contested 
the  regularity  of  Strode's  survey  in  1791, 
upon  80  old  an  entry  as  that  made  by  him  in 
1763.  And  thej  said,  that,  in  1788,  they 
obtained  warrants  from  the  land  office  for  a 
large  quantity  of  lands,  and  located  abonl 
360O  acres  on  what  they  conceived  to  be 
vacant  and  unappropriated  land,  which  in- 
clnded  the  land  that  Strode  afterwards  caused 
to  be  surveyed  under  his  pretended  entry  ; 
but  of  the  3600  acres  so  located  by  them, 
they  assigned  2100  acres  to  Stephen,  which 
included  the  land  that  had  been  surveyed  for 
Strode.  And  that  they  had  had  their  surveys 
returned  to  the  land  office,  but  had  hitherto 
been  prevented  by  caveat  from  obtaining 
grants.  Stephen,  in  his  answer,  stated, 
that  in  the  year  1781,  he  had  obtained  a  lease 
for  life  from  lord  Fairfax  of  a  parcel  of  land 
including  part  of  the  land  claimed  in 
Bedinger's  bill :  that  being  informed  in  1787, 
that  treasury  warrants  were  about  to  be 
located  on  lands  in  The  Northern  Neck, 
which  had  been  leased  by  lord  Fairfax  for 
terms  of  years  or  for  a  life  or  lives,  he  in- 
formed  Thomas  Bryan  Martin  thereof  ;  that 
it  was  at  the  instance  of  Martin  that  he 
interferred  with  the  proceedingsof  the  Hunt- 
ers and  Pendleton,  and  it  was  for  the  benefit 
of  Martin,  and  with  a  view  to  secure  the 
land  for  him,  that  he  procured  the  assign- 
ment of  their  rights  for  the  2100  acres  men- 
tioned in  their  answer.  The  defendant 
Marshall  claiming  the  rights  of  lord  Fair- 
fax's devisee  Denny  Martin  Fairfax,  in  his 
answer,  insisted,  that  the  plaintiff  Bedinger, 
and  Strode  under   whom  be  claimed,   had 


claimed  in  the  bill ;  that  it  was  lord  Fairfax's 
private  property,  devised  by  htm  to  Denny 
Martin  Fairfax,  and  by  him  sold  and  con- 
veyed to  Marshall.  The  chancellor,  upon 
the  hearing,  dismissed  the  bill. 
14.  And  the  plaintiff  also  gave  in  evidence 
the  survey  of  the  land  in  controversy, 

410  made  under  an  order  of  'court  in  the 
cause,  with  proof  of  the  identity  of 

that  land  with   the  land  leased  by  lord  Fair^ 
fax  to  Robert  Stephen  for  life. 

The  defendants,  then,  on  their  part,  g^ave 
in  evidence — 

1.  An  entry  made  by  virtue  of  land  office 
treasury  warrants,  by  David  Hnnter  in  Jan- 
uary 1788,  of  2800  acres  of  land,  "  then  in  the 
possession  of  Robert  Stephen  and  sundry 
others,"  and  a  certificate  of  the  survey  of  the 
entry  by  the  surveyor  of  Berkeley,  in  M^y 
1788. 

2.  A  grant  from  the  commonwealth  to 
Robert  Stephen  (founded  on  Hunter's  survey 
of  May  1788)  bearing  date  the  10th  January 
1810.  of  2144  acres  of  land. 

3.  The  defendants  proved,  that  the  land  in 
the  declaration  mentioned  was  included  ia 
the  grant  to  Robert  Stephen  of  January  1810. 

4.  They  proved,  that  Denny  Martin  Faii^ 
fax,  the  devisee  of  lord  Fairfax,  was  bom  in 
G.  Britain,  always  resided  there,  and  died 
there  in  1798,  and  never  was  a  citixen  of 
Virginia,  or  of  the  U.  States. 

And  5.  They  gave  in  evidence  a  letter  of 
attorney  from  Denny  Martin  Fairfax,  the 
devisee  of  Thomas  lord  Fairfax,  to  his  brother 
Thomas  Bryan  Martin  and  Gabriel  Jones  of 
Virginia,  dated  the  7th  Novemberl7S3,  which 
was  recorded  in  the  late  district  court  of 
Winchester ;  whereby  he  constituted  them 
his  general  agents  for  the  management  of 
his  estates  in  Virginia  ;  with  power,  among 
other  things,  lo  collect  all  rents  due  or  to 
become  due  to  him  within  The  Northern 
Neck  of  Virginia ;  to  demand  and  receive 
from  Rotjert  now  lord  Fairfax,  or  his  agents, 
all  moneys,  rents  and  revenues,  due  or  to 
become  due  to  him,  in  respect  of  "  the  one 
sixth  part  or  share  of  The  Northern  Neck  of 
Virginia,  and  all  other  estate  or  estates  in 
Virginia,  to  him  devised  by  the  will  of 
Thomas  lord  Fairfax  ;"  to  grant,  or  unite 
with  the  agents  of  the  said  Robert  lord  Fair- 
fax in  granting,  all  or   any  part,  not 

411  already  granted,  of  the  said  estate  *or 
estates  ;  to  concur  with  them,  if  nec- 
essary and  expedient,  in  any  other  lawful 
acts,  which  should  appear  to  his  said  attor- 
neys proper,  legal,  and  conductive  to  bift 
interest  in  the  same  estate  or  estates  ;  and 
to  execute  any  deeds  or  grants  which  should  . 
be  necessary  or  deemed  expedient  for  that 
purpose. 

Qpon  this  demurrer  to  evidence,  the  circuit 
court  held,  that  the  law  was  for  the  plaintiff, 
and  gave  him  judgment  according  to  the 
verdict :  from  which  the  defendant  appealed 
to  this  court. 

The  cause  was  argued  here,  by  J.  Robert- 
son and  Stanard  for  the  a^tellants,  and 
Johnson  for  the  appellee.  'The  argument 
(as  the  reporter  was  informed,  for  he  wax 
not  present)  was  very  elaborate,  on  all  the 


□ever  acquired  any  rightful  title  to  the  land   points  arising  in  the  cause,  and  all  the  au- 
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thoritiea,  engliBh  and  ameiican,    touching 
tb«  case,  were  cited  and  examined. 

PARKER,  J.  This  case  was  very  ably  and 
elaborately  argtiedbj  counsel,  and  has  stood 
over  since  November  last,  for  the  conaidera- 
tioa  and  judgement  of  the  court.  I  have  be- 
stowed upon  it  the  attention  due  to  the 
importance  of  the  principles  discussed  at  the 
bar,  and  have  attentively  examined  the  vari- 
ous authorities  and  acta  of  assembly  referred 
to  in  the  argument ;  but  I  do  not  think  it 
necessary  to  encumber  this  opinion  by  re- 
viewing them  in  detail,  and  shall  content 
myself  with  a  brief  statement  of  the  con- 
clusions to  which  my  mind  has  been  brought. 
The  action  is  ejectment,  brought  in  the 
year  1S13  by  Thomas  Swann,  who  claims  to 
derive  his  title  under  Thomas  lord  Fairfas 
(through  James  Marahall  and  Deany  Martin 
Fairfax)  against  Adam  Stephen,  the  son  of 
Robert  Stephen,  who  was  a  lessee  of  the 
land  in  controversy  nnder  lord  Fairfax. 
The  appellants  are  the  heirs  of  Adam  Ste- 
phen,  who   died   pending   the   auit ;  and   at 

tbe  trial  they  demurred  to  the  plaintiff's 
412      evidence.     The  *jiiry  found  a  verdict 

for  the  plaintiff  tsobjectto  that  demur- 
rer) for  the  lands  in  the  declaration  men- 
tioned, containing  674  acres  and  three 
qnartera  of  an  acre,  desiifnated  by  metes  and 
bonnds  ;  it  being  ttie  same  tract  leased  in  the 
year  17S1  by  lord  Fairfax  to  Robert  Stephen  : 
and  tbe  court  gave  the  judffment  which  ia 
now  sought  to  be  reversed.  To  sustain  the 
judgment,  the  plaintiff  must  shew  a  pos- 
sessory right,  or  a  strict  legal  title  properly 
deduced  ;  but  in  doing  so,  he  has  the  benefit 
of  every  inference  of  fact  which  the  jury 
might  fairly  and  reasonably  have  drawn 
from  his  evidence,  disregarding  that  offered 
on  the  other  side,  so  far  as  it  conQicts  with 

As  twenty  years  peaceable  and  uninter- 
rupted possession  not  only  bars,  but  gives,  a 
right  of  entry,  and  is  a  good  title  in  ejectment, 
if  lord  Fairfax  were  the  plaintiff  here,  I  am 
inclined  to  think  he  would  not  be  required 
to  shew  any  other  title.  Thedeed  of  lease  to 
Robert  Stephen  in  May  1781,  Stephen's  sig- 
nature to  that  lease,  his  recognition  of  the 
Fairfax  title  (at  least  by  a  strong  implication) 
in  hia  answer  to  Bedinger's  bill  as  late  as  the 
year  1797,  his  cootinuiag  in  possession  of 
tbe  land  until  his  death,  and  his  never  set- 
tiug  up  any  claim  to  it  for  himself,  so  far  as 
we  know,  unless  his  procuring  a  patent  for 
it  ia  the  year  1810.  by  virtue  of  entries  and 
nirveys  which  in  the  year  1787  he  had  agreed 
with  Hunter  and  Pendleton  to  take  an  as- 
signment of,  for  the  benefit  of  the  Fairfax 
claimants,  be  considered  an  adverse  claim ; 
all  these,  I  say,  are  circumstances  from 
which  the  jury  might  fairly  have  inferred  a 
holding  under  lord  Fairfax,  and  for  him,  of 
near  30  years  ;  so  as  to  dispense  with  any 
farther  proof  of  his  title.  Indeed,  taking 
Robert  Stephen's  answer  to  that  bill  to  be  a 
recogTiition  of  Denny  Martin  Fairfax's  title 
(aa  bis  communications  with  his  accredited 
ag«nt  in  1787,  his  endeavour 
land  to  such  agent  from  the  attempts  of 
Hunter  and  Pendleton   to  actjuire  title 


sequently  actually  agreeing  with  them 
to  assign  their  rights  to  him  for  such  agient, 
would  seem  to  indicate)  a  jury  might  have 
been  justified  in  considering  the  possession  of 
Rotiert  Stephen  from  the  death  of  lord  Fair- 
1781  until  he  obtained  a  patent  (ohim- 

n  1810,  as  the  possession  of  Denny 
Martin  Fairfax  and  thoseclaimiog  under  him. 
was  acting  in  the  year  1787  aa  a  collector 
of  the  rents  and  quit  rents  due  the  estate  of 
lord  Fairfax,  and  no  doubt  accounted  for  his 
rent  with  Thomas  Bryan  Martin  and 
Gabriel  Jones,  the  agents  of  Denny  Martin 
Fairfax,  with  whom  he  seems  to  have  been 
in  communication ;  and  he  was  perfectly 
cognizant  of  the  claim  of  Denny  Martin  Fair- 
fax to  the  leased  lands,  which  some  persons 
endeavouring  to  enter  and  survey, 
underland  office  treasury  warrants.  It  would, 
under  these  circumstances,  be  scarcely  con- 
sidered a  violent  presumption,  to  hold  that 
Robert  Stephen's  possession  was  the  posses- 
sion of  Denny  Martin  Fairfax  and  of  those 
claiming  title  under  him,  which,  having  con- 
tinued without  interruption  for  more  than  20 
years,  would  enable  Swann  to  recover  in  this 
action,  without  enquiring  Into  the  title  of 
Denny  Martin  Fairfax. 

But  waiving  these  views  of  the  subject,  I 
shall  consider  the  title  of  the  lessor  of  the 
deriving  no  strength  from 
the  possession  of  Robert  Stejthen,  but 
depending  on  its  own  intrinsic  validity.  He 
■  then  to  shew,  first,  that  lord  Fairfax's  title 
a  good  one.  This  is,  I  think,  fully  made 
out  by  the  proofs  in  the  cause.  The  act  of 
1736,  given  in  evidence  by  the  plaintiff  (1 
Rev.  Code,  ch.  89,  p.  343.)  expressly  recog- 
nizes lord  Fairfax  as  the  rightful  proprietor 
of  tbe  Northern  Neck,  in  which  these  lands 
lie,  and  recites  the  several  charters  and  inter- 
mediate grants  which  establish  his  title. 
By  virtue  of  that  legislative  recognition, 
equivalent,  I  think,  to  an  express  patent  or 

grant,  he  has  ever  since  been  considered 
414      in  our  courts  as  tenant  in  fee  of  *the 

lands  within  the  Northern  Neck,  hav- 
ing a  property  in  the  soil,  and  a  complete 
seisin  and  possession  thereof,  independent  of 
his  seigniora!  rights  ;  and  it  is  now  too  late 
to  question  that  title.  The  cases  of  Hite  v. 
Fairfax,  4  Call  42 ;  Picket  v.  Dowdall.  2  Wash. 
106;  Johnson  v,  Buffington,  Id.  116  ;  Curry  v. 
Burns,  Id.  121  ;  Marshall  v.  Conrad,  S  Call 
364,  and  Fairfax's  devisee  v.  Hunter's  lessee, 
7  Cranch  603,  fully  sustain  these  positions  ; 
nor  are  they  at  all  controverted  by  judge 
Roane  in  his  opinions  in  the  cases  of  Mar- 
shall V.  Conrad,  and  Hunter  v.  Fairfax's 
devisee,  1  Munf.  216,  but  on  the  contrary,  his 
arguments  proceed  upon  the  validity  of  that 
title  as  a  coocessum,  and  would  otherwise 
have  been  wholly  supererogatory. 

Taking,  then,  lord  Fairfax's  title  to  l>e 
unquestionable,  the  next  enquiry  is,  whether 
it  passed  to  his  devisee  Denny  Martin  Fair- 
fax ;  and  here,  two  objections  are  raised  to 
that  conclusion.  First,  it  is  said,  that  Denny 
Martin  Fairfax  being  an  alien  enemy  at  the 
time  of  lord  Fairfax's  death,  he  was  incapa- 
ble of  taking,  even  for  the  benefit  of  the 
commonwealth,  and  subject  to  escheat. 


413      uiider*thecommonwealth,andhissul>-  scarcely  denied  that  an  alien  friend   could 
151 


9  LEIGH 


VnoonA  Reports,  Aititotatbd. 


416-417 


take  b;  deviae  ;  but  it  is  urg-ed  that  an  alien 
enemj  cannot  take.  No  authority  has  been 
cited  in  support  of  that  disliaction,  unless  it 
be  a  dictum  of  Swinburne,  whollj'  unsup- 
ported by  the  case  he  refera  to,  of  Colling- 
wood  V.  Pace,  1  Vent,  413.  That  case  simply 
decides  that  a  devise  to  the  heir  of  an  alien, 
living  the  ancestor,  was  void,  for  nemo  est 
hseres  viventis,  and  that  an  alien  could  not 
by  the  law  of  England  have  an  heir.  On  the 
contrary,  the  two  cases  of  The  Attorney  Gen- 
eral V.  Duplesais,  Parker's  Rep.  144,  and  The 
Attorney  General  v.  Weedon,  Id.  267,  are 
strong  to  shew,  that  an  alien  may,  flagrante 
bello,  acquire  rights  under  a  will,  eiicheata- 
ble  to  the  crown  by  an  inquisition  of  forfei' 
ture.  The  veryquestion,  however,  arisingon 
tliis  will,  came  before  the  court  of  appeals 
in  Marshal]  v.  Conrad,  and  before  the  fed- 
eral   court    in     Fairfax's    devisee    v. 

415  Hunter's  lessee,  and  was  in  each  *case 
fully     considered,      and     deliberately 

decided  in  favour  of  Denny  Martin  Fair- 
fax's right.  In  the  last  case,  judge  John- 
son, who  dissented  from  the  majority  of 
the  court  on  one  of  the  points  involved, 
agreed  with  them  in  this.  I  think  both  courts 
were  fully  sustained  by  the  authorities  they 
relied  on,  and  by  the  principles  upon  which 
rests  the  doctrine  of  the  incapacity  of  an  alien 
to  hold  lands  without  the  asaent  of  the  state. 
There  can,  indeed,  be  no  sound  distinction 
between  a  devise  to  an  alien  friend,  and  a 
devise  to  an  alien  enemy.  The  right  of  the 
commonwealth  to  the  land  devised  does  not 
arise  out  of  a  state  of  war,  but  results  from 
mere  municipal  legislation.  It  accrues,  as 
judge  Roane  has  well  expressed  it  (in  Read  v. 
Read,  5  Call  207,)  "  not  because  the  person 
purchasing  is  an  enemy,  but  because  he  is  an 
alien.  It  is  not  a  right  pointed  against  the 
subjects  of  a  particular  power  with  whom  we 
may  chance  to  be  at  war,  but  against  the  sub- 
jects of  alt  foreign  nations  whatsoever."  It 
Involves  no  improper  intercourse  with  the 
enemy,  and  gives  no  aid  or  strength,  but  sim- 
ply divests  the  heirs  of  the  grantor  or  devi- 
sor of  the  land,  and  enables  the  grantee  or 
devisee  to  take  for  the  benefit  of  the  state, 
whenever  she  chooses  to  assert  her  right  ; 
and  if  she  does  not  assert  it,  but  at  the  return 
of  peace  conAnns  the  inchoate  title  of  the 
devisee  by  treaty,  such  as  that  of  1794, 
only  a  reasonable  mitigation  of  the  evils  of 
war,  which  humanity  and  civilization  sanc- 
tion and  approve  ;  and  themoreemphaticalty 
where  the  contest  is  a  civil  one,  t>etween  sub- 
jects of  the  same  empire. 

It  is  neit  objected,  that  only  one  sixth  of 
the  land  in  question  passed  to  Denny  Martin 
Fairfax  under  the  wilt  of  lord  Fairfax,  and 
that  the  judgment  on  the  demurrer  to 
dence,  for  the  whole  tract,  cannot  be 
tained.  The  language  of  the  will  gives 
countenance  to  this  objection,  and  I  have 
always  thought  it  the  most  doubtful,  if 
the  only  doubtful  part  of  the  case.  It  gives 
"  all  that  undivided  sixth  part  or  share 

416  of  my  lands  or  plantations  *in  the  cot' 
ony  of  Virginia,  commonly  called  oi 

known  by  the  name  of  The  Northern  Neck  of 
Virginia,  with  the  several  advowsons  and 
rights  of  presentation  thereunto  belonging 


appertaining,  I  have  therein,  with  the 
messuages  and  tenements,  buildings,  hered- 
itaments and  all  other  the  appurtenances 
thereunto  belonging,  all  or  any  part  thereof, 
lieing  formerly  the  estate  of  the  late  Alexan- 
der Culpeper  esquire  deceased;  together  with 
all  my  other  lands  and  tenements  I  have,  or 
am  possessed  of,  or  have  a  right  to,  in  the 
said  colony  of  Virginia."  In  a  subsequent 
part  of  the  will,  after  various  devises,  the 
testator  gives  all  the  rest  and  residue  of  his 
estate,  t>oth  real  and  personal,  not  therein 
before  disposed  of,  to  the  same  Denny  Mar- 
tin, his  heirs  and  assigns  forever. 

It  is  certainly  very  difficult,  at  this  distance 
of  time,  and  without  a  precise  knowledge  of 
the  family  of  lord  Fairfax,  and  how  he  suc- 
ceeded to  the  rights  of  Thomas  lord  Culpeper 
as  his  heir  at  law  (as  recited  in  the  act  of 
1736)  or  what  estate  Alexander  Culpeper  held 
in  the  Northern  Neck,  to  understand  the 
meaning  and  t>earing  of  this  clause.  It  is 
shewn  by  historical  documents,  that  lord 
Fairfax  claimed  the  proprietorship  of  the 
Northern  Neck,  at  least  as  early  as  ttie  year 
1733,  and  came  to  Virginia  in  1736.  Some- 
time after,  he  established  a  land  office,  and 
was  in  the  habit  of  granting  lands  to  others, 
reserving  a  quit  rent,  and  of  appropriating 
tracts  of  land  to  himself  by  deed  of  convey- 
ance and  reconveyance,  or  by  demise  to  ten- 
ants for  life  or  years,  reserving  an  actual 
substantial  rent.  These  deeds  and  leases 
were  entered  in  hisoffice,  and  were  made,  not 
for  the  purpose  of  perfecting  his  title  (for, 
according  to  the  opinion  of  the  judges  in 
Marshall  v.  Conrad,  the  fee  simple  of  all  the 
lands  ungranted  remained  in  him)  but  to 
shew  to  others  what  he  had  appropriated  to 
his  individual  use,  and  what,  therefore,  he 
no  longer  considered  vacant  lands,  subject 

to  the  warrantsof  others.  In  this  mode 
417      he  must  have  acquired  *much  laud, 

which  he  never  could  have  considered  a* 
a  part  of  the  estate  of  Alexander  Culpeper; 
and  keeping  this  distinction  in  his  mind,  he 
may  have  referred  in  the  first  part  of  the  atiove 
recited  clause  in  his  will,  to  his  proprietary 
and  seigniorat  rights,  one  sixth  of  which  he 
may  have  inherit^  from  Alexander  Culpeper, 
whilst  five  sixths  belonged  in  equity  to 
other  persons,  under  some  settlement  or 
arrangement  of  which  we  are  now  ignorant. 
The  one  undivided  sixth  part  of  which  he 
speaks,  formerly  t>elonged,  he  tells  us,  to 
Alexander  Culpeper,  and  there  were  advow- 
sons and  rights  of  presentation  belonging 
thereto  ;  which  could  not  have  been  predica- 
ble  of  the  lands  acquired  after  he  came  into 
the  country  and  appropriated  to  his  own  use 
by  conveyance  and  reconveyance,  or  by 
leases  reserving  more  than  nominal  rents  to 
himself.  These  latter  he  intended  to  pass 
by  the  other  words  of  the  clause,  or  by  the 
residuary  clanse  before  recited ;  and  if  he 
wasentitledto  the  whole,  but  intended  topass 
but  one  sixth,  yet  this  residuary  clause 
passed  all  hts  Interest,  and  vested  it  in  his 
devisee,  according  to  the  cases  I  had  occasion 
to  cite  in  the  late  case  of  Miars  v.  Bedgood 
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This  conjecture  (for  it  is  little  more)  about 
the  meaning  of  lord  Fairfax  in  relation  to 
the  undivided  siith  part,  is  somewhat  con- 
firmed by  the  terms  of  the  power  of  attorney 
^ven  by  Denny  Martin  Fairfax  on  the  7th 
of  November  1783,  to  Thomas  B.  Mantn  and 
Uabciel  Jones ;  for  that  power  aathorizes 
them  to  demand  and  receive  from  Kobert 
then  lord  Fairfax,  or  his  agents,  all  money 
rents  or  rcTenues  due  or  to  become  due  to  him 
in  respect  of  the  one  sixth  part  or  share  of 
the  Northern  Neck ;  and  to  grant,  or  unite 
with  the  agents  of  the  said  Robert  lord  Fair- 
fax in  granting,  the  ungranted  lands  of  the 
Northern  Neck,  with  the  usual  reservations. 
These  money  rents  or  revenues  nere  doubt- 
less the  quit  rents  due  to  the  lordpropri- 
418  ctor  assncb,  which  Rebert  lord  'Fairfax, 
as  then  lord  proprietor,  might  demand  ; 
and  the  lands  were  tbe  ungraoted,  not  the 
appropriated  lands.  And  as  to  the  rents,  it 
is  observable  that  they  were  expressly 
reserved  by  Denny  Martin  Fairfax,  when  he 
conveyed  his  other  interests  to  James  Mar- 
shall; possibly  because  be  knew  that  be  bad 
but  an  equitable  right  to  one  sixth.  I  say 
an  equitable  right,  because  I  am  satisfied 
that  lord  Fairfax  had  the  legal  right,  aa  lord 
proprietor,  to  the  whole  Northern  Neck  ;  for 
it  is  impossible  otherwise  to  account  for  the 
long  acquiescence  in  such  right,  and  for 
the  silence  of  thosenhomust  have  known  the 
tme  state  of  the  title,  and  whose  interest  it 
was,  in  many  instances,  to  assail  it.  I 
should  conclude,  that  whilst  lord  Fairfax,  as 
heirs  at  law  to  lord  Culpeper,  was  the  pro- 
prietor and  owner  of  the  legal  fee  tail,  there 
werefamilj  settlements  which  gave  equita- 
ble rights  to  others,  one  of  whom  was  Alex- 
ander Culpeper,  and  that  his  right  passed  to 
lord  Fairfax,  and  was  intended  to  be  em- 
braced by  him  in  the  first  part  of  the  clause 
aforesaid.  In  any  event,  I  should  say  that 
there  is  no  legal  title  to  five  sixths  of  the  tract 
of  laud  in  question,  shewn  to  be  outstanding 
in  any  other  person  or  persons,  of  which,  on 
this  demurrer  to  evidence,  the  defendants 
can  avail  themselves  to  avoid  a  recovery. 
The  land  being  held  for  so  long  a  period  by 
the  tenant  of  lord  Fairfax,  and  no  claim 
having  ever  been  set  up  by  others,  the  jury 
would  have  presumed,  if  necessary,  a  surren- 
der of  such  rights,  if  they  ever  existed  ;  and 
if  lord  fairfax  held  the  legal  title  to  the 
whole  in  1736,  in  tail  or  in  fee,  it  passed  in 
17S1,  by  his  will,  to  Denny  Martin  Fairfax  ; 
all  estates  tail  being  at  that  date  converted 
into  fees. 

In  this  point  of  view  it  is  unnecessary  to 
decide  what  influence  thecase  of  Humphrey's 
adm'r  v.  West's  adm'rs,  3  Rand.  516,  should 
have  upon  this  cause.  If  it  be  true,  that,  on 
a  demurrer  to  evidence,  the  only  question 
tbe  conrt  can  consider  is  whether  the  evi- 
dence supports  tbe  issue  or  not,  and 
419  that  the  amount  of  the  damages,  *or 
extent  of  the  finding,  is  not  a  question 
for  the  court,  but  for  the  jury,  to  be  con- 
tronled  only  by  granting  a  new  trial,  it 
would  seem  to  have  a  very  powerful  influ- 
ence ;  for  here  tbe  whole  tract  is  found  for 
tbe  plaintiff,  subject  to  the  question  whether 
the  law  t>e  for  tbe  one  party  or  the  other ; 
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and  if  it  be  for  the  plaintifiT.  T  doubt  whether 
the  court  could,  on  this  verdict,  give  one 
sixth,  and  whether  it  must  not  enter  an 
absolute  judgment  for  him,  or  a  judgment 
for  the  defendants. 

Tbe  next  objection  to  the  plaintiff's  recov- 
ery is,  that  if  Denny  Martin  Fairfax  had 
title  at  all,  it  was  a  defeasible  one,  a  mere 
scintilla  juris,  of  which  he  was  divested  be- 
fore 1794,  by  certain  acts  of  assembly,  oper- 
ating in  the  nature  of  inquisitions  of  office. 
I  cannot  subscribe  to  this  opinion.  No  acts 
of  assembly  have  any  bearing  upon  this  ques- 
tion, which  were  passed  before  the  death  of 
lord  Fairfax  ;  for  he  was  a  citizen,  and  his 
title  was  uniformly  recognized.  His  seign- 
ioral  rights  were  no  doubt  suspended,  and 
ultimately  destroyed,  by  the  revolution  ;  but 
his  interest  in  the  soil  remained  unimpaired, 
of  17S1  applied  to  quit  rents  only,  and 
)t  be  extended  farther  that  to  seques- 
I  escheat  lands  subject  to  quit  rents. 
s  of  1782  and  1785  refer,  in  terms,  to 
nd  unappropriated  lands  ;  and  It  was 
under  the  5th  section  of  the  latter  act  that 
^ndge  Johnson,  in  the  case  of  Fairfax's  dev- 
isee V.  Hunter's  lessee,  decided,  in  opposi- 
tion to  the  rest  of  the  court,  that  the  grant  of 
the  commonwealth  in  1788,  for  a  tract  of  va- 
cant land,  divested  the  interest  of  Denny 
Martin  Fairfax.  Nor  did  judge  Roane  ever 
go  farther  than  to  contend,  that  these  sev- 
eral acts  of  assembly  sequestered  and  took 
possession  of  quit  rents,  of  lands  granted 
subject  to  quit  rents,  and  of  waste  and  unap- 
propriated lands.  But  the  land  teased  by 
lord  Fairfax  was  in  no  one  of  these  predica- 
ments. It  was  not  vacant  land,  nor  was  the 
rent  reserved  a  quit  rent.  It  had  less  of  that 
character  than  the  rent  reserved  in 
420  *the  case  of  Marshall  V.  Conrad;  for  it 
wasarentof  A2. 10.  sterling  per  an- 
num, on  a  tract  of  671  acres,  which  at  the 
time  was  probably  a  fair  and  full  one.  It  is, 
however,  unnecessary  to  insist  on  these  dis- 
tinctions ;  for  I  am  well  satisfied  that  none 
of  the  acts  referred  to,  subsequent  to  the 
death  of  lord  Fairfax,  were  intended  by  the 
leg-isLature  to  have  the  effect  of  inquisitions 
of  office.  For  the  reasons  of  this  opinion,  it 
is  only  necessary  to  refer  to  judge  Fleming's 
opinion  in  the  case  of  Hunter  v.  Fairfax's 
devisee,  1  Munf.  218,  and  to  that  of  the  su- 
preme court  in  the  same  case,  reported  in  7th 
Cranch  603. 

If  the  title  remained  in  Denny  Martin 
Fairfax  at  the  date  of  his  conveyance  to 
James  Marshall,  it  passed  to  him  by  the  deed 
of  the  30th  August  1797,  and  to  the  lessor  of 
the  plaintiff  by  Marshall's  deed  to  Swann  of 
the  19tb  of  April  1806  ;  and  it  is  entirely  un- 
affected by  the  patent  obtained  by  Robert 
Stephen  in  1810,  which  the  commonwealth 
had  then  no  authority  to  grant,  or  by  the 
possession  of  Adam  Stephen  from  the  death 
of  his  father  in  1311  to  the  time  of  bringing 
this  action  in  1813. 

But  some  reliance  has  l>een  placed  upon 
supposed  interferring  grants  to  Strode  and 
Mitchell.  As  to  Strode's  claim,  it  was  de- 
cided (as  I  think,  on  the  merits)  against  his 
assignee  Bedinger,  many  years  before  the  in- 
stitution of  this  suit,  and  in  the  lifetime  of 
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Robert  Stephen.  The  warrant  under  which 
he  claimed  was  dated  in  1763  ;  he  tailed  to 
comply  with  the  mles  of  the  office,  which  re- 
quired him.  within  six  months,  to  return  his 
survey  and  perfect  hia  grant  (aee  Picket  v. 
Dowdall,2  Wash,  106) ;  and  he  never  asserted 
his  claim  before  any  legal  forum  until 
179S,  nor  made  his  survey  until  1791.  Bed- 
lager's  bill  was  dismissed  in  1805,  and  his 
claim  cannot  be  permitted  now  to  interfere 

with  the  rights  of  the  plaintiff. 
421  "As  to  Mitchell's  116  acres— there  is 
no  evidence  in  this  record  that  it  was  a 
good  claim,  unless  we  re!y  on  the  answer  of 
Pendleton  alone,  which  I  apprehend  we 
ought  not  to  do.  Nor  ia  it  any  where  shewn 
(except  by  the  deposition  of  Bedinger, 
which  is  no  part  of  the  demurrer  to 
evidence)  that  it  is  included  in  the  tract 
□f  land  which  is  the  subject  of  this  suit. 
Bedinger  asserts  in  his  bill,  that  Kobert 
Stephen  had  leased  from  lord  Fairfax  a 
tract  of  land,  about  three  hundred  acres  of 
which  was  a  part  of  the  400  acres  he  claimed 
as  assignee  of  Strode  ;  and  Pendleton,  in 
his  answer  to  that  bill,  sajs  that  Strode'a 
400  acres  included  al>out  116  acres  belonging 
to  Mitchell.  This  may  be  true,  and  yet  it 
may  be  no  part  of  the  300  acres  leased  by 
Robert  Stephen  ;  for  it  might  be  included  in 
the  balance  claimed  by  Strode,  without  the 
tMundaries  of  lord  Fairfax  lease. 

For  these  reasons,  I  am  for  affirming  the 
judgment. 

BROOKE  and  CABELL,  J.,  concurred. 

Judgment  affirmed. 


422  *M'M(llion  v.  Dobbins. 

July.  1S38,  RlcbmoDd. 

(Absent  Bbooke  aod  Cabbu.  J.) 

PladlnxwidPrutlCB-OffIca  Jodcmnt*— Trial  wMh- 

oM  luBc— effect.t— In  an   action  on  tlie  caae.  If 

tberebe  an  oOlce  jQdginenl  agalnsUhe  defendant. 

wllb  a  writ  of  enqnlry.  and  afterwards.  wlclioDt 

any  plea  Id  the  cause,  tbe  Jury  be  sworn  as  If 

there  were  an  Issne.  and  a  verdict  be  (onnd  tor 

tbe  defendant.  tDe  verdict  will  l>e  set  aside,  and  a 

new  trial  directed. 

Action  on  the  case  by  James  M'Mlllion 
against  William  Dobbins,  in  the  circuit.court 
of  Braxton  county,  for  i  deceit  in  the  sale  of 
a  horse.  The  defendant  being  arrested  and 
not  appearing,  judgment  was  entered  in  the 
office  against  him,  for  such  damages  as  the 

•PlaatfinK  <md  PnuMca-Offlca  JndrBSOt— Bnqalrr 
at  Danaici.— Where  there  has  been  an  once  ]ads- 
ment  and  an  order  for  enquiry  of  damages,  tbe 
only  qnestlon  to  be  ascertained.  In  tbe  at»ence  of 
any  plea  or  Issue  lu  tbe  caae.  Is  tbe  qDantam  of 
daroages.  Petty  v.  Frlck  Co. .  S8  Va.  Kit.  10  S.  B.Rep- 
8M:  Brisrs  T,  Cook.  M  Va.  £».  38  S.  E.  Rep.  148.  bolb 
cltluE  (be  principal  case. 

tSaae-NoBlalBdw  ol  IssM-Etfact.— It  Is  well  set- 
tled that.  I(  a  verdict  bas  been  rendered  wltbout 
any  Issae  belDB  Joined.  Il  Is  a  mere  nnlllty.  and 
iDdcment  can  properly  be  rendered  upon  It.  wbeti 
It  t>e  a  dvll  or  criminal  actloa.    And  tbe  cases 


.  botb  In  Virginia  and  West  V 
where  verdicts  and  JudRments  have  Iwen  u 
by  tbe  appellate  court  merely  t>ecaQse  tbe 
was   rendered   when   no   Issne  bad  t>een  Joined,    appended 


rt  aside 


plaintiff  had  sustained,  which  damages  were 
to  be  ascertained  by  a  jury.  At  the  next 
term,  the  cause  was  continued  for  the  de- 
fendant ;  and  the  term  after,  a  jury  wag 
ImpanneUed.  Although  it  did  not  appear 
by  the  record  that  the  defendant  had  pleaded 
at  all,  the  jury  were  nevertheless  "elected, 
tried  and  sworn  the  truth  to  speak  upon  the 
issue  joined."  At  the  trial,  the  court  was  of 
opinion  that  In  order  to  sustain  the  first 
the  declaration.  It  was  necessary  for 
the  plaintiff  to  prove,  substantially,  that  the 
defendant  warranted  the  horse  to  be  sound  ; 
and  that  In  order  to  sustain  the  second  count, 
it  was  necessary  to  prove,  in  substance,  that 
the  defendant  undertook  and  faithfully 
promised  the  plaintiff  that  the  horse  was 
sound.  The  court  was  of  opinion  that  the 
evidence  was  not  sufficient  to  sustain  the 
either  count,  and  so  instmcted 
the  jury.  Verdict  for  defendant,  and  judg- 
ment thereupon  ;  to  which  judgment  a  an- 
ted e  as  was  allowed. 

S.  Price  for  plaintiff  in  error. 

•PARKER.J.  TherecordinthlBcaac 

states  that  the  jury  were  sworn  to  try  the 

e  joined  ;  yet  there  wa&  no  plea  entered, 

issue  made  up,  in  the  cause.     The  jndg- 

it  must  be  reversed  for  this  error,  and  the 

le  remanded  for  a  new  trial.     Sydnor  v. 

BnrkAux.,4Rand.  161. 

Ak,  if  a  plea  is  entered  hereafter  by  tbe 
defendant,  the  plaintiff  may  amend  his  decla- 
ration, and  rely  alone  on  the  deceit  in  the 
sale,  without  stating  what  the  court  below 
considered  to  be  the  substantial  averment  of 
ity  which  he  was  bound  to  prove,  it 
is  unnecessary  to  decide  whether,  under  his 
declaration  in  its  present  form,  he  was  bound 
to  do  more  than  prove  the  sale  of  the  horse 
for  a  sound  price,  with  a  knowledge  on  the 
part  of  the  vendor  that  he  was  unsounded. 

TUCKER,  P.  The  question  raised  by  the 
bill  of  exceptions  in  this  case  is  rendered 
unimportant,  by  a  fatal  error  in  the  proceed- 
ings anteriour  to  the  motion  to  instruct  the 
jury.  The  office  judgment  which  bad  been 
rendered  at  the  rules  was  never  set  aside,  and 
the  cause  stood  upon  a  writ  of  enquiry  of 
damages.  Yet  the  jury  were  sworn  to  try 
the  issue  joined,  when  in  truth  there  was  no 

Rowans  v.  airens.  10  Oratt.  KO,  SSI.  and/oi>t-ti<>t«  (see 
collection  of  autborltles  In tbls  note):  SUte  t.  Dooc- 
tasa,  to  W.  Va,  770;  Preston  v,  Salem  Imp.  Co..  »l  Va. 
G8S,  31  S.  E.  Rep.  188;  RuSner  v.  Hill.  Zl  W.  Va.  186; 
Elckmau  v.  Railroad  Co,,  10  W.  Va,  815.  T  8.  E.  Rep. 
Ml  (dlmeatlns  opinion  of  Woods,  J.);  High  v. 
Peerce.  B  W.  Va.  SM;  Shrewsbury  t.  UtUer.  10  W. 
Va.  l£3:  Brown  v.  Cunningham,  n  W.  Va.  Hi;  B.  ft 
O.  R.  Co.  V.  Oeltle,  8  W.  Va.  J8<:  B.  *  a  B.  Oo.  v. 
CbriBtle.&W.  Va.  U8.  all  cltin«  tbe  principal  case. 

See  ibe  principal  case  distinguished  in  Brlggiv. 
Cook.  WVa,  STT,  no,  88S.E,  Rep.  MB. 

Altbougb  tbe  record  states  that  tbe  Jury  was 
sworn  to  try  tbe  issne  Joined,  yet  if  It  does  Dot 
show  tbat  any  plea  was  Died  by  tbe  defendant,  or 
tbat  any  Issue  was,  in  fact,  made  up.  tbe  Jadvment 
will  be  reversed.  Srdnor  v.  Bnrfce.  4  Rand,  ISl,  and 
MXiaiOnv.  ffobMnt.  »  Mghta.  are  cited  as  so  hold- 
lug  In  Petty  v.  Prlc^  Co.,  80  Va.  M8.  lOS.  E.  ftep.B88. 

See  fartber  monographic  ttoU  oa  "Judgments" 
Smitb  V.  Cbaritou.  T  Qratt.  41G. 
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Uaae.  ThiswaserroDeons.  Sydnorv.Bnrhe 
A  ax.,  4  Rand.  161.  The  defendant,  by  fail- 
ing to  pteod,  admitted  the  plaintiff's  right  of 
action.  It  could  no  \o-a%^t  t>e  questioned. 
The  onlj  matter  remaining:  to  be  ascertained 
waa  the  quantum  of  damag'es  ;  and  had  the 
jury  been  •nom  to  enquire  of  damag-ea  only, 
the  court  must  at  once  have  perceived  that 
noqnestion  conld  be  raised  as  to  the  plaintiff's 
rigrht  of  action.  He  had  aright  to  some  dam- 
affCB,  however  small,  and  to  his  coats  also. 
But  by  the  irresnlar  course  of  the  cause,  the 
defendant,  upon  the  trial  of  a  supposed  issue 
which  never  existed,  is  let  into  a  defence 
which  he  had  waived,  and  that  defence  being 
sustained  by  the  court,  judgment  is  rendered 

against  the  plaintiff  for  his  false  clam- 
424      our  *and  for   coats,  while  there  is  in 

the  record  a  judgment  in  the  office  in 
his  favour  against  the  defendant,  which  has 
never  been  set  aside  and  is  now  in  full  force. 
The  judgment  must  be  reversed,  and  the 
cause  sent  back  for  the  purpose  of  having 
the  writ  of  enquiry  properly  executed.  The 
defendant  may  then,  if  he  desires,  set  aside 
the  office  judgment ;  and  upon  his  motion  to 
do  so,  the  plaintiff,  if  he  wishes  it,  will  be 
entitled  to  leave  to  amend  hia declaration,  by 
adding  a  count,  or  otherwise. 

BROCKENBROUGH,J., concurred.  Judg- 
ment reversed.       _^^_^_ 

Weaver  v.  Tapscott. 

July.  ISSS.  LewlBburs. 

r  What  ContrMti, 
— Wbatconatlcutes  a  partnetsblp,  and 
rorvbatcontracu  made  b7  a  partnerthe  Qrm  Is 
liable. 
fiT  B««d  •!  On*  PartOM-  tar  Partoenhlp  Dabt— 
RIcbuof  Sarctyacaiut  Other  PartMn.*— A  mem- 
ber ola  OrmhirH  slavea.  and  the  natnre  of  the 
putnershlp  and  drcumntauceB  of  the  blrinsare 
mch.  that  all  the  partners  woald  be  beld  at  law 
boniid  tortbe  blre.lf  the  contract  of  blrtnc  rested 


IT  lor  PartMi> 
—Where  one  partner  elecnles  a 
specialty  (or  a  partnerahip  debt,  such  specialty 
mcries  tbe  partuersblp  debt  at  law.  and  dlscbairEes 
tbe  otber  partners  from  llabillt;  there fo r  ;  but,  In 
malt]',  [he  llabtllly  of  the  other  partoers  la  not  thda 
exUDEDlahcd  unless  there  Is  a  clear  Intention  of  the 
creditor  to  take  the  specialty  In  entire  discharge  of 
the  partnership  debt.  AsopboldluBthlspropoBltinD, 
Iheprlnclpalcasewascltedin  Ward  V.  Hotter.  ERob. 
EU.M7:  Brooke  V.  Washlnetoa.  SOratt  ffiE.  »e,  SST: 
Nidu  T.  Harvey.  9  Qratt.  VK)  :  Baylor  v.  Dejamette. 
IlaratL  ITS:  HcArthur  v.  Chase.  ISQratL  KM  ;  Jor- 
dan v.  lUller,  7»Va.  UI:  Black  T.  Campbell. flW.Va. 
H.  See  also.  Sale  t.  Dtshman.  S  LeiEb  H8  :  Salt  v. 
Calland.  T  £.clKh  EM:  Parker  v.  Cooslnn.  1  Oratt. 
M.  IBD  :  Morris  v.  Morris.  4  Oratt.  KT. 

In  Brooke  v.  Washlnston.  SOratt.  KB.  JUDOB  Mon- 
ctlBa,  arterqaotineat  some  length  from  tbe  opinions 
iDtbcprlncipalcaBe.aald  :  "  These  copious  eilracta  . 
are  made  from  the  opinions  of  the  ludses  In  Weacer 
t.  Tapxett.  t>ecaaBe,  oombu  nnitate.  they  are  as  appli- 
cable to  tbis  case  as  they  were  to  that,  and  because 
ihey  leave  little  or  nothing  more  to  be  said  in  this 


between  that  case  and  this,  nnless  <t  be  In  tbe  fact 
that  In  that  case  tbe  tKiods  were  given  foi  negro, 
hire,  and  In  tbIs  ibey  were  given  for  the  pnrcbase   court  bad  arrived  li 


In  parol:  bnt  a  specialty  Is  executed  for  the  hire. 
by  one  of  the  Arm  in  bis  Individual  character,  with 
another  person  as  surety:  and  Jndgment  la  ob. 
talned  on  the  bond  against  tbe  surety,  who  satis- 
fies tbe  same.  On  a  bill  In  equity  by  the  snrety 
against  all  the  partners.  It  appears  that  tbe  one 
who  executed  the  bond  is  a  nonresident  of  tbe 
commonwealth,  and  Insolvent.  Hbld,  tbe  com- 
plainant la  entitled  to  a  decree  against  tbe  other 

James  Tapscott,  on  the  23d  of  November 
1S30,  commenced  a  suit  in  equity,  in  the 
circnit  court  of  Augusta,  against  William 
Weaver  atid  BUhn  Trimble. 

The  bill  alleged,  that  in  182Sthe  defendants 
were  associated  together  as  copartners 
425  in  the  boating  business  *upoa  James 
River,  between  Rockbridge  and  Rich- 
mond ;  that  some  time  after  the  copartner- 
ship was  formed,  Trimble  was  deputed  to  the 
county  of  Buckingham,  to  hire  slaves  to 
aid  in  the  navigation  of  the  boats  ;  that  he 
hired  slaves  from  three  several  persons 
of  the  name  of  Bonduraat,  for  the  year 
1826,  and  being  unable  to  procure  the 
slaves  without  securing  the  hire,  applied 
to  the  complainant  to  become  surety  for  the 
same ;  that  at  the  time  of  so  applying,  he 
stated  the  fact  of  Weaver  being  a  partner 
with  him,  and  that  the  slaves  were  to  be  em- 
ployed by  the  concern  in  the  boating  busi- 
ness ;  and  that  the  complainant,  confiding  in 
these  representations,  and  others  made  at  the 
time,  became  surety  in  the  twtids  given  to 
secure  tbe  hires.  Copies  of  the  obligations 
were  exhibited  with  the  bill.  They  were  all 
under  the  hands  and  seals  of  Glihu  Trimble 
and  James  Tapscott.  One  dated  the  16th  of 
December  182S,  for  120  dollars,  was   payable 


money  of  land  :  and  tbat  Is  a  dIstinctloD  without  a 
difference,  at  lesst  In  principle." 

In  NIday  v.  Harvey.  9  OratL  lU.  U  was  beld  that, 
wbether  a  bond  and  deed  of  tmst  to  secure  It.  gtven 
by  a  partner  after  tbe  dissolution  ot  the  partnership, 
for  a  simple  contract  debt  o[  tbe  partnership,  re- 
leases the  other  partner  lu  equity,  depends  apon 
tbeiuteutlon  of  the  parties  lu  gMag  and  taking 
them:  and  that  this  Intention  may  be  ascertained 
from  tbe  attendant  clrcumataQces,  In  this  case.  It 
was  held  that  there  had  been  such  a  dealing  on  the 
part  ot  the  creditor  with  the  partner  executing  the 
bond,  etc.,  and  such  a  relying  on  the  Individual  lia- 
bility of  that  partner  as  showed  that  his  obilration 
and  the  means  provided  for  Its  payment  were  alone 
looked  to  for  the  satisfaction  of  tbe  debt,  and  tbat. 
therefore,  the  other  partner  was  released  in  equity 
as  well  as  at  law.  according  to  tbe  real  intention 
and  nnderBtaudiogof  the  parties  concerned.  The 
court,  citl  ng  tbe  principal  case.  Williams  t.  Donaghe. 
1  Band.  no.  Sale  v.  Dlshmao.  S  Leigh  MB.  and  Oalt 
T.  Calland.  T  Leigb  tH.  said  tbat.  tbough  In  each  of 
these  cases  it  was  beld  tbat  tbe  giving  by  one  of  tbe 
partners  of  his  Individual  promise  or  obligation  for 
a  debt  of  his  arm.  and  Its  acceptance  by  the  cred- 
itor, did  not.  under  tbe  clrcnmstaaces.  release  the 
other  party  in  equity,  yet.  In  neither  of  these  cases, 
were  the  circumstances  attending  tbe  transaction 
similar  to  those  fonnd  In  tbe  case  under  cousldera. 
tlou  :  and  [here  was nolhluglaeilheroflbemwhlcb 
all  with  the  conclUBl«i^^<^^i^^lcft^the 
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nine  months  afterdate,  to  Samuel  Bondunnt. 
Another  of  the  aame  date,  for  149  dollars, 
was  payable  at  the  Bame  time,  to  Tbomaa 
Bondurant.  And  a  thinl.  dated  the  13th  of 
December  1823,  for  160  dollars,  was  payable 
on  the  1st  of  January  1327,   to  Darby  Boq- 

The  bill,  after  describing  the  obligations 
that  were  given,  set  forth,  that  the  same  not 
being  punctually  paid,  suits  were  brought 
thereupon  by  the  assignees,  and  judinnents 
obtained  against  the  complainant  for  the 
amount  of  the  t*onds,  which  he  had  been  com-, 
peiled  to  discharge.  It  stated  that  Trimble 
liad  become  embarrassed  in  bis  circumstances, 
and  had  removed  from  the  state  ;  and  prayed 
that  Weaver  might  be  decreed  to  pay  the 
complainant  the  amount  which  he^ad  t>eea 
compelled  to  pay  as  surety. 

Weaver  answered,  that  in  182S  he  employed 
Trimble  in  the  boating  basiness,  on  the  fol- 
lowing terms :  He  furnished  the  troats  and 
the  loading ;  Trimble  furnished  the  hands, 
and  superintended  the  business ;  and 
426  the  profits  *  were  divided.  The  respond- 
ent denied  that  Trimble  was,  in  Decem- 
ber 1825,  or  at  any  other  time,  deputed  to 
Buckingham  to  hire  hands  for  1826.  He 
stated  that  he  discharged  Trimble  from  his 
employment  in  the  latter  part  of  1825,  or  the 
beginning  of  1826,  and  that  Trimble  after- 
wards continued    the    boating  business  on 


By  the  exhibits  it  appeared,  that  the  judg- 
ments on  the  first  two  mentioned  bonds  were 
satisfied  by  the  complainant  on  the  24th  of 
July  1828;  and  that  the  judgment  on  the 
other  bond  was  satisfied  by  him  on  the  2nd 
of  February  1829.  Depositions  were  taken 
by  parties :  the  purport  of  which,  so  far  as 
material,  appears  in  the  opinions  of  the 
judges. 

The  cause  was  removed  to  the  circuit  court 
of  Rockbridge,  and  after  being  proceeded  in 
as  to  Trimble  by  publication,  came  on  there 
to  be  heard,  when  (he  circuit  court  declared, 
that  it  was  satisfied  a  partnership  existed,  as 
charged  in  the  bill,  and  that  Trimble  being 
nonresident  and  insolvent,  the  defendant 
Weaver  was  responsible  to  the  complainant 
for  the  amount  paid  by  him.  A  decree  was 
entered  in  conformity  with  this  opinion  ; 
and  upon  the  petition  of  Weaver,  an  appeal 
was  allowed  him. 

The  attorney  general  for  the  appellant. 

Peyton  for  the  appellee. 

PARKER,  J.  Tapscott,  the  complainant 
in  the  court  below,  had  a  clear  right  to  be 
substituted  to  all  the  remedies  of  tbeBondu- 
rants,  the  obligees  in  the  bonds,  and  for  this 
reason,  as  veil  as  because  the  remedies 
against  thepartners  on  the  original  contract 
of  hiring  had  been  extinguished  at  law  by 
Trimble's  having  given  a  higher  security 
(Williams  V.  Donagbe's  ex'or,  1  Rand.  300; 
Sale  V.  Dishman'sex'ors,  3  Leigh  548i)  he  is 
entitled  to  come  into  a  court  of  equity. 
This  has  scarcely  been  questioned, 
427  *and  the  only  serious  point  raised  is 
whether  Weaver  was  liable  to  the  Bon- 
durants,  who  hired  the  staves  to  Trimble,  or 
to  Tapscott,  bis  surety  in  the  bonds. 


I  think  that  a  partnership  in  the  boating 
business  between  Weaver  and  Trimble  is 
clearly  established  by  the  evidetice,  and  in- 
deed admitted  in  the  answer  of  Weaver ;  and 
that  this  partnership  existed  when  the  slaves 
were  hired,  and  for  some  time  after.  The 
slaves  were  hired  by  Trimble  to  be  employed 
in  the  boating  business,  and  were  actually  so 
employed  during  a  portion  of  the  time 
that  the  partnership  continued.  Weaver 
says,  the  partnership  was  dUsolved  about  the 
last  of  the  year  1825,  or  early  in  1826;  but 
,  there  are  several  circumstances  inducing  me 
to  fix  the  period  of  dissolution  as  late,  at 
least,  as  April  1826,  According  to  him,  by 
the  terms  of  the  partnership,  he  was  to  fur- 
nish the  boats  and  loading,  and  Trimble  to 
superintend  the  business  and  furnish  the 
hands;  whilst  the  profits  were  to  be  equally 
divided.  Taking  his  own  statement,  it  is 
enough  to  fix  his  responsibility  to  third  per- 
sons. A  participation  in  the  profits  and 
losses  made  them  general  partners  in  that 
concern,  and  subjected  each  one  to  all  the 
liabilities  of  such  general  partnership,  what- 
ever may  have  been  the  stipulations  and 
arrangements  inter  se. 

The  reason  why  the  partner  taking  a  part 
of  the  profits  is  liable  to  creditors,  is  thii>,  that 
he  takes  part  of  the  fund  on  which  they  rely 
for  payment.  A  dormant  partner,  to  whom 
a  vendor  gives  no  credit,  and  whose  responsi- 
bility constituted  no  part  of  the  consideration 
moving  him  to  sell,  is  liable  to  the  whole  ex- 
tent of  engagement,  in  matters  which,  ac- 
cording to  the  usual  course  of  dealing,  have 
reference  to  the  business  transacted  by  the 
firm.  Robinson  v.  Wilkinson,  3  Price  S38 ; 
Savillev.  Robertson,  4  T.  R.  720. 

There  can  be  no  doubt,  that  the  hiring  of 
hands  to  be  employed  in  the  boating 
428  bnsiness  had  immediate  reference  *to 
the  nature  of  the  dealings  between 
Trimble  and  Weaver.  The  trade  in  which 
they  were  engaged  could  not  be  carried  on 
without  hands,  any  more  than  without  boats. 

It  made  no  difference,  that  Weaver  gsive 
no  express  authority  to  Trimble  to  hire.  If 
he  had  been  dealing  in  matters  without  the 
scope  of  the  partnership,  that  circumstance 
^ould  have  been  material ;  but  not  in  con- 
tracts relating  to  the  partnership.  Gow  on 
Partnership  67. 

Nor  was  it  more  material,  if  Trimble  hired 
on  his  own  account,  without  expressly 
naming  the  partnerships ;  or  that  Tapscott 
became  his  surety  in  Ignorance  of  its  exist- 
ence. How  these  facts  were,  does  not  clearly 
appear.  The  probability  is,  that  as  the  part- 
nership was  one  of  some  notoriety,  Trimble, 
when  he  went  to  Buckingham  to  hire  hands, 
and  asked  strangers  to  become  his  sureties, 
would  speak  of  the  business  in  which  he  was 
concerned,  and  refer  the  persons  with  whom 
he  was  dealing  to  the  ultimate  responsibility 
of  the  firm.  But  it  is  not  necessary  to  es- 
tablish that  fact.  If  Tapscott  was  ignorant 
of  Weaver's  being  a  partner.  It  brings  tbis 
case  within  the  influence  of  those  upon  se- 
cret partnerships.  Gow  176.  If  he  knew  it, 
but  dealt  with  Trimble  alone,  without  intend- 
ing to  release  the  partnership,  it  must  be 
governed  by  the  cases  of   Bond  v.  Gibson  A 
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Jephson.l  Camp.  185,  and  Goutbwaite  r. 
Dnckworlh,  12  East  421. 

It  !•  oa\j,  I  think,  in  caaes  where  a  sepa- 
rate credit  is  clearly  given  to  one  of  the  part- 
ners, to  tbe  ezcluaioa  of  the  rest,  that  the 
latter  are  absolved.  This  observation  will 
explain  the  cases  of  Emly  v.  Lye,  15  East?, 
and  Bevan  v.  Lewis,  1  Simons  376,  2  Cond. 
Eng.  Ch.  Rep.  189,  cited  by  appellant's 
conosel.  In  both  of  them,  the  partnership 
was  known  to  the  creditors,  and  the  circum- 
stances shew  that  they  looked  only  to  the  in- 
dividual partner  with  whom  they  dealt,  and 
□ot  at  alt  to  the  others.    These  cases, 

429  properly  understood,  do  not 'controvert 
the  principle,  that  in  purchases  or  bar- 
gains relating  to  the  partnership,  the  act  of 
one  is  considered  tbe  act  of  alt,  and  that  each 
may  contract  as  if  he  were  the  authorized 
agent  of  the  rest,  and  bind  all  by  dealings 
within  the  scope  and  nature  of  their  business. 
Gow  71 ;  "Willet  V.  Chambers,  Cowp.  814 ; 
Walden  v.  Sherburne,  IS  Johns.  422. 

When  one  deals  with  a  partner  in  matters 
relating  to  the  partnership  business,  it  ought 
to  be  inferred  that  be  deals  on  the  credit  of 
tbe  partnership,  unless  the  circumstances 
prove,  that  though  apprized  of  the  partner- 
ship, he  meant  to  give  individual  credit. 
It  would  be  hard  to  hold  him  bound  to  prove, 
Uiat  he  knew  of  the  partnership,  and  dealt 
on  its  credit.  One  of  a  firm  dealing  in  pro- 
doce  goes  into  tlie  country,  and  purchases 
front  the  farmer,  without  naming  hia  pari- 
ners ;  or  he  gets  another  to  tiecome  his 
surety  for  the  purchase  money.  Is  the 
vendor  or  surety  bound  to  prove  that  he  knew 
of  the  partnership,  and  dealt  on  its  credit  ? 
The  presumption  is  in  the  affirmative;  and 
to  discharge  the  firm,  it  ought  to  appear 
clearly  that  he  (;ave  credit  to  the  individual 
alone,  and  intended  to  absolve  the  other 
partners.  See  tbe  ol>Bervation  of  chief 
baroD  Macdonald,  in  Barton  v.  Hanson,  2 
Camp.  99. 

So  far  from  Ibis  appearing,  in  the  case 
nuder  consideration,  j  am  persuaded  that 
Tapscott  never  intended  to  t>ecame  the  surety 
of  Trimble  alone,  in  exclusion  of  his  partner, 
and  that  his  delay  in  applying  to  the  latter 
proceeded  only  from  his  doubts  about  his 
legal  rights,  or  the  difGculty  of  procuring 
evidence  to  prove  the  partnership,  now  so 
clearly  established. 

I  am  therefore  for  affirming  the  decree. 

CaBBLL,  J.  It  is  sufficiently  manifest, 
even  from  the  answer  of  Weaver,  that  a 
partiership  existed  between  him  and  Trim- 
ble, in  tbe  boating  business,  at  the  time 
when  the  slaves  in  the  bill  mentioned 

430  were  hired  by  *Trimble,  and  that  the 
profits   of   the    business    were    to    be 

equally  shared  by  the  parties.  It  is  also 
manifest  from  the  testimony,  that  the 
slaves  were  hired  for  the  parinership,  and 
were  applied  to  the  uses  thereof.  Under 
tbese  circum stances,  it  is  perfectly  clear 
that  Weaver  was  equally  liable  with  Trimble, 
even  if  Tapscott,  at  the  time  of  the  contract, 
were  ignorant  of  the  fact  that  Weaver  was 
a  partner.  And  if  the  fact  of  the  partner- 
ship were  known  to  Tapscott,  Weaver  is  a  -rm.c- 
fortiori  liable ;  unless,  indeed,  it  can  be  4ie.  ' 
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shewn  that  Tapscott,  with  this  knowledge, 
contracted  on  the  individual  credit  of  Tiim- 
ble,  in  exclusion  of  that  of  Weaver.  Nothing 
of  the  kind  is  attempted  to  be  proved,  and  it 
cannot  be  presumed  without  proof.  Weaver, 
therefore,  was  clearly  liable  on  tbe  hiring ; 
and  the  cases  of  Sale  v.  Diahman's  ex'ors, 
3  Leigh  548,  and  M'Cullough  et  at.  v.  Som- 
merville,  not  yet  reported,*  shew  that  this 
obligation  was  not  extinguished  by  the  exe- 
cution of  a  bond  by  his  partner. 

I  am  therefore  of  opinion  to  affirm  the 
decree. 

BROCKENBKOUGH,  J.,  concurred  in  tbe 
opinion  of  judge  Cabell. 

TUCKER,  P.  In  this  case  I  think  it  suffi- 
ciently appears,  without  a  resort  to  the  an- 
swer of  Weaver,  that  there  was  a  partnership 
in  the  boating  business,  commencing  in  1S& 
and  running  into  the  year  1826.  During  that 
year,  it  was  dissolved.  In  preparation  for 
tbe  l)usineBs  of  that  year,  the  slaves  in  ques- 
tion were  hired  by  Trimble  the  partner  of 
Weaver.  It  matters  not,  therefore,  whether 
there  was  a  subsequent  dissolution  or  not. 
The  transaction  was  during  the  partnership, 
and  for  its  purposes.  If  it  had  been  made 
in  the  name  of  the  partners,  and  not  under 
seal,  it  could  not  have  been  questioned  that 
Weaver  was  responsible.  He  alleges,  in- 
431  deed, 'thatthe  partnership  was  a  limited 
one;  that  he  was  to  find  the  boats, 
and  Trimble  the  hands.  But  this  is  not 
proved,  and  the  imperfect  character  of 
Weaver's  recollections  (proceeding  from  the 
circumstance  that  the  transactions  of  this 
concern  were  entrusted  to  his  clerks  and 
agents,  or  from  some  other  cause}  forbids 
implicit  confidence  in  the  answer.  I  rely 
rather  upon  the  testimony  of  the  witnesses, 
which  goes  to  establish  a  general  partner- 
ship. Yet  it  is  perhaps  of  little  moment  how 
this  fact  may  be.  For  even  if  the  alleged 
arrangement  was  made  between  the  partners, 
that  Weaver  should  find  the  boats  and  Trim- 
ble the  hands,  yet  the  public  had  nothing  to 
do  with  that  arrangement,  and  as  Weaver  was 
to  get  half  the  profits,  he  was  responsible  for 
the  hires,  since  that  interest  in  tbe  profits, 
ipso  facto,  constituted  him  a  partner.  In 
Dry  v.  Boswell,  1  Camp.  329,  where  in  a 
boating  partnership,  one  party  was  to  fur- 
nish boats,  the  other  nevertheless  was  held 
responsible  for  tbe  repairs,  upon  the  general 
principles  of  partnership.  So  here,  though 
Trimble  was  to  furnish  hands,  yet  Weaver, 
as  a  partner  who  was  to  receive  one  half  of 
their  profits,  was  responsible  for  their  hires. 

Conceiving  it  then  to  be  clear,  that  if  the 
hiring  had  been  bypontract  not  under  seal, 
and  expressly  upon  the  credit  of  the  firm. 
Weaver's  responsibility  would  have  been 
undoubted,  I  will  next  remark,  that  as  I 
interpret  the  testimony,  Tapscott  did  under- 
stand from  Trimble  that  there  was  a  partner- 
ship tKlween  himself  and  Weaver,  and 
accordingly  contracted  upon  the  faith  of 
Weaver's  liability.  But  if  I  am  mistaken  in 
this  construction,  then  the  ordinary  case  is 
presented,  of  a  contract  for  a  firm  by  the 
ostensible  partner,  there  l>einE  a  secret  part- 
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aer  unknown  at  the  time,  who 
benefit  of  the  contract.  If,  as  it  appear*  to 
me,  there  was  a  partnerihip  throughout  the 
year  1825,  and  running  into  the  year  1826  till 
the  boating  season  was  over  or  far  advanced, 
and  these   slaves   were   employed  in 

432  boating,  then  thej  "clearly  came  into 
the  use  of  the  concern,  and  contributed 

in  no  small  degree  to  the  handsome  protita 
admitted  to  have  been  received  :  and  if  so, 
npon  the  general  principles  of  partnership, 
those  who  were  to  share  the  profits  were 
bound  for  their  hires. 

If,  then.  Weaver  would  have  been  clearly 
responsible  had  these  contracts  been  without 
seal,  it  only  remains  to  enquire  whether  that 
will  make  a  difference  here.  And  I  think  it 
will  not.  At  law,  indeed,  the  partner  who 
does  not  join  in  a  bond  is  not  bound  by  the 
sealing  of  his  copartner.  But  equity  looks 
into  the  character  of  the  transaction.  It 
looks  not  to  the  form  of  the  thing,  but  to  the 
substance.  The  seal  cannot  hide  from  its 
searching  eye  the  real  nature  of  the  case,  or 
the  consideration  or  intention  of  the  con- 
tract. It  respects,  indeed,  that  intention,  if 
fair  and  upright,  as  much  as  a  court  of  law. 
If,  therefore,  it  appears  that  the  bond  of  an 
individual  partner  is  taken  with  a  view  to 
bis  distinct  responsibility,  a  court  of  equity 
would  not  thwart  that  intention  by  disre- 
garding his  individuality.  But  if,  on  the 
other  hand,  it  appears,  that  though  the  con- 
tract is  under  seal,  it  is  for  the  firm  ;  if  the 
firm  is  looked  to  on  the  one  part,  and  intended 
to  be  contracted  for  on  the  other ;  or  if  the 
contract  ia  for  matters  germane  to  the  busi- 
ness of  the  concern,  and  the  benefit  of  it 
goes  to  the  copartnery  ;  then  the  partners  are 
bound,  notwithstanding  the  form  of  the 
transaction.  The  case  of  Sale  v.  Dishman's 
ex'ors  was  decided  on  these  principles. 

Looking,  then,  to  the  real  character  of  the 
transaction,  let  us  see  whether  there  is  any 
thing  from  which  it  can  be  inferred  that  the 
individual  responsibility  of  Trimble,  a  poor 
boatman,  wals  looked  to.  The  bond  ia  the 
only  ground  of  inference,  and  that  loses  all 
force,  when  we  consider  that  it  was  most 
probably  adopted  in  conformity  with  general 
usage  in  the  hire  of  slaves,  and  in  compli- 
ance with  the  notions  and  requisitions  of 
the    owner.     On    the    other    hand,   if 

433  Tapscott  was  informed  of  'the  part- 
nership, as  he  alleges,  every  pre- 
sumption of  law  is  in  favour  of  the  intention 
to  look  to  the  firm  rather  than  the 
individual  partner.  "It  is  possible,"  says 
chief  baron  Macdonald,  (2  Camp.  99,)  "that 
separate  credit  may  be  given  to  one  of  two 
partners  individually,  but  the  presumption  of 
law  is  otherwise,  and  that  presumption  must 
be  rebutted  by  very  clear  evidence."  And 
this  is  reasonable  ;  for  why  should  the  part- 
ner desire  to  bind  himself  and  absolve  the 
concern  7  or  why  should  the  dealer  with  him 
prefer  to  bind  him  individually,  when,  if 
bound  as  a  partner,  he  is  personally  not  less 
bound,  and  there  is  the  additional  security 
of  his  partner  7  In  this  case,  it  is  absurd  to 
suppose  that  Tapscott  took  Trimble's  indi- 
vidual responsibility,  if  he  knew  of  Weaver' 
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of  it,  then  the  execution  of  a  sealed  instru- 
ment could  not  have  been  with  a  view  to 
indicate  his  individual  responsibility,  in  con- 
tradistinction to  that  of  the  concern.  In 
every  view  of  the  case,  then,  I  am  for  affirm- 
ing the  decree. 

I  have  said  nothing  of  the  cases  from  East 
and  from  Simons,  because  they  have  been 
already  commented  on  byoaeof  ray  brethren. 
I  do  not  think  they  can  have  any  influence 
upon  this  case. 

BROOKE,  J.,  concurred  in  opinion  to 
afBrm  the  decree. 

Decree   affirmed. 


434  *Wayt  and  Others,  at  th«  Relation 

of  Hall  V.  Peck  and  Others. 
July.  ISSS.  Lewlsbnrg. 
Partnarshlp—Llablllty  of  Dseuad  PutBar*s  A4b4>- 
IstratoT  ta  SafMrsU  Creditor— Cu*  M  Bar.— a  cred. 
Itor  of  a  decedent,  wbo  has  obtained  lodrmenl 
asalnat  the    admlaistratorH.  biinsH   ao  acli< 
debt  apon  cbe  administration  bond,  and  sbc 
Cbe  trial,  tbac  one  of  tbe  administrators,  under  an 
agreement  with  aanrvlvlnB  partner  of  the  deci 
dent,  bad  Bold  partnership  effects  to  the  amoUD 
of  408  dollars  n  cents.    There  Is  do  evidence  iha 
tbe  amount  of  debts  due  from  the  partocrshii 
was  ever  ascertained,  or  tbatany  seitlemenc  o 
the  partnership  transactions  bad  ever  been  madi 
But  It  Is  proved  that  the  administrator  czblblled 
to  a  wltuess  a  Biatemeat  of  partnership  debts 
which  be  had  paid.  amoaatlu(rtoat>oatlOD  dollars, 
thus  leavlnE  a  balance  of  £00  dollars  unacconnted 
for  by  him,  one  half  of  which  t>alance  exceeds  tbe 
amoont  of  the    JadgmenL    Upon  this  erldence. 
the  Jury  find  a  verdict  for  the  plaintlSa.    H>u>. 
the  verdict  ought  not  to  be  set  aside. 
On  the  24th  of   August  1824,   Philip  Dull 
and  John  H.  Peck  qualified  in  the  connty 
court  of  Augusta  as  administrators  of  George 
Dull  junior  deceased,  and  executed  an  admin- 
istration bond,  witli  Robert  Grass  as  their 
surety,  to  John  Wayt   and  others,  justices  of 
the  county   court,  in  the  sum  of  400  dollars. 
There  having  been,    at  the  time  of  the 
intestate's  death,   a  copartnership  between 
him  and  Jacob  Dull,  it  waa  agreed  between 
the  surviving  partner  and  the  administrator 
Peck,   that  Peck  should  make  sale  of  the 
partnership  effects,  and  out  of  tbe  proceeds 
of  such  sale  pay  all  the   partnership  debts, 
and  then  retain  one  moiety  of  the  residue  as 
administrator  of  George  Dull,  and  pay  over 
the  other  moiety  to  Jacob  Dull.     In  accord- 
ance with   this  agreement,   the  partnership 
effects  were  sold  at  public  auction  on  the  16th 
□f  September  1824,  and  the  sale  amounted  to 
408  dollars  76  cents. 

435  'In  1826, Moses  M'Cue  obtained  a  judg- 
ment against  Philip  Dull  and  John  H. 

Peck  as  administrators  of  George  Dull,  for  a 
debt  of  22  dollars  56  cents,  with  interest  from 
the  6th  of  October  1823  till  paid,  and  8  dollars 
for  his  costs.  An  execution  was  sued  out, 
on  which  the  sheriff  made  return,  that  he 
had  levied  it  on  an  old  black  horse,  the  prop- 
erty of  George  Dull,  which  he  sold,  and  the 
proceeds  of  sale,  after  deducting  expenses 
and  commissions,  amounted  to  3  dollars  99 
and   that  no  property  or  assets  were 


□  with  him  ;  and  if  he  did  not  know    found  to  make  the  balance. 
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After  this,  M'Cne  assigned  the  judgment 

to  Aleza.ader  S.   Hall ;  and   at  the  relation 

of  Hall,   an  action  was  broug'ht  nader   tbe 

statute,   upon   tbe  administration   bond.  In 

the  names   of   the  justices  to  whom  it  was 

pajable,  against    tbe   obligora.     The    writ 

being  served  upon    Peck   and  Grass,  thej 

pleaded  conditions  performed. 
At  the  trial  of  the  issne  joined  On  this  plea, 

there  was  no  evidence  that   the  amount   of 

debts  due  from  the   partnership  was  ever 

ascertained,  or  that  any   settlement  of  the 

partnership  transactions  had  ever  been  made. 

On  the  contrary,  it  appeared  that  the  ad- 

miaistrator   Peck  had  failed    to   make   any 

settlement  with  the  surviving  partner,  and 

the  surviving  partner  had  brought  a  suit 

against  him,  to  have  a  settlement  of  the 

partnership   transactions,   and   obtain   pay- 
ment of  his  share  of  the  surplus  ;  which  suit 

was  still  pending.     The  defendants  failed  to 

produce  any  evidence,  to  prove  any  payment 

of  partnership  debts  by   Peck,   out   of   the 

fund   of  408  dollars   76    cents  ;  but  it   was 

proved  that  Peck  exhibited  to  a  witness  a 

statement   of   partnership   debts   which    he 

had  paid,  amounting  to  about   200  dollars ; 

thus  leaving-    a  balance  of  200  dollars  of  the 

fund  unaccounted  for  by  him-    Upon  this 

CTtdence,   the  jury  found  a   verdict  for   the 

plaintiffs-     The   counsel  for  the  defendants 

moved  the  court  for  a  new  trial,  upon  the 

ground  that   the  verdict  was  contrary  to  ev- 
idence ;  bat  the  court  overruled  the  motion, 
and  rendered  judgment  againstthe  de- 

436     fendanls-    'Upon  a  supersedeas  from 
the   circuit  court,    the    judgment  was 

reversed  with  costs.     And  then  asupersedeaa 

was  awarded  by   this  court,  to  the  judgment 

of  the  circuit  court. 
Baldwin,  for  plaintiffs  in  error,  submitted 

tbe  case  without  argument. 
PARKEK,  J.    I  am  aware  that  Jacob  Dull, 

tbe  snrviviag  partner  of  the  intestate,  had  a 

right  to  the  custody  of  the  partnerahipeffects, 

for  the  purpose  of  paying  the  debts  and  set- 
tling the  coacern  ;  and  if  he  had  exercised  the 

right,  and  none  of  these  effects  had  actually 
come  to  the  hands  of  the  administrator  of  the 
deceased  partner,  be  could  not  have  been 
charged,  without  gross  negligence  in  having 
tbe  partnership  affairs  adjusted,  and  the 
balance  ascertained  and  paid  over  to  him. 
But  here,  by  an  agreement  with  surviving 
partner,  he  took  possession  of  the  partner- 
ship effects  and  sold  them,  and  was  to  pay 
the  partnership  debts  and  divide  the  balance. 
This  sale  was  made  in  September  1824,  and 
the  present  salt  was  instituted  in  1829,  after 
be  had  bad  ample  time  allowed  him  to  pay 
the  debts,  if  any,  and  to  administer  tbe 
moiety  coming  to  bim,  according  to  the  tenor 
of  hi*  official  bond.  These  effects  were,  in 
fact,  legal  assets  in  his  hands,  subject  only 
to  a  charge  which  it  was  incumbent  on  him 
to  establisfa.  He  was  not  merely  Jacob 
Dnll's  agent  in  this  arrangement ;  for  he 
was  a  tenant  in  common  with  him,  having  a 
community  of  interest,  and,  as  such,  entitled 
to  hold  tbe  partnership  effects,  if  he  hap- 
pened to  be  in  possession  of  them,  until 
required  for  payment  of  debts,  or  for  dist 
bntion   by   a  court  of   equity.     They  might    administrator  i: 


have  been  taken  under  execution  by  a  cred- 
itor of  his  intestate,  and  the  court  of  law 
would  not  have  taken  notice  of  the  equitable 
rights  arising  out  of  the  partnership,  but  have 
left  them   to  a  court  of  equity.     Ram 

437  on  Assets  317;  'Law  Library,  vol.  8,  p. 
209,  210 ;  2  Wms.  on  Executors  1022. 

That  is  to  say,  Jacob  Dull  could  only  in  equity 
have  recovered  a  moiety  after  the  partnership 
debts  were  paid  ;  and  in  tbe  mean  time  they 
would  have  been  treated  as  legal  assets. 
That  this  moiety  should  have  been  ac- 
counted for  in  1835,  when  this  suit  was 
tried,  appears  to  me  to  be  reasonable, 
from  other  considerations.  The  adminis- 
trator having  undertaken  to  sell  the  part- 
nership effects  and  pay  the  debts,  it  was 
his  duty  to  use  reasonable  diligence  in  the 
execution  of  that  trust.  If  they  had  remained 
in  the  hands  of  the  surviving  partner  from 
1824  to  1835,  the  administrator  having  un- 
duly delayed  to  bring  him  to  a  settlement 
and  to  collect  his  intestate's  share,  he  would 
be  liable  to  creditors  for  any  amount  they 
could  establish  by  probable  evidence-  A 
fortiori  he  is  liable,  when  he  has  the  assets 
in  his  own  possession,  and  baa  taken  no  steps 
to  ascertain  his  intestate's  share.  His  con- 
duct was  a  breach  of  his  oQicial  bond,  and 
the  only  question  before  the  jury  would  be 
as  to  the  amount  of  the  damages.  They  had 
the  materiata  before  them  for  settling  the 
account,  furnished  by  the  administrator  him- 
self, who  by  bis  own  statement  had  paid  but 
200,dollars  of  partnership  debts,  whereas  the 
sale  amounted  to  403  dollars  76  cents,  which, 
after  paying  Jacob  Dull  one  moiety,  left 
more  than  enough  to  pay  the  debt  for  which 
suit  was  brought.  After  the  lapse  of  11  years, 
the  jury  had  a  right  to  presume  there  were 
no  other  partnership  debts ;  and  if  the  re- 
sult of  Jacob  DuU's  suit  against  the  defend- 
ant, brought  in  1831,  seven  years  after  tbe 
trust  commenced,  should  shew  the  con- 
trary, and  charge  him  farther,  it  would  l>e  a 
loss  brought  about  by  his  own  gross  negli- 
gence, which  ought  not  to  affect  tbecreditors 
of  his  intestate.  If,  after  eleven  years  laches, 
they  are  not  entitled  to  have  his  account  set- 
tled by  a  jury,  and  the  balance  considered  as 
assets  in  bis  hands,  bow  long  must  they  wait? 
Must  it  tie  until  the  suit  is  decided  between 
him  and  the  surviving  partner,   which 

438  'may,  for  any  thing  that  we  know,   l>e 
depending  many  years,  and  which  we 

have  a  right  to  presume  was  rendered  neces- 
sary by  his  own  laches  in  not  rendering  an 
Bcconnt  to  Jacob  Dull  from  1824  to  1831?  I 
think  not.  I  am  therefore  of  opinion  that 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  that  of  tbe  county  court 
affirmed.  But  I  submit  these  impressions 
with  much  diffidence,  since  they  differ  from 
those  of  my  brethren,  who  think  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed. 

TUCKEK,  P.  The  question  in  this  case  is, 
whether  there  was  sufficient  evidence  of  assets 
before  the  jury.  The  only  assets  pretended 
consisted  of  the  interest  in  the  social  effects 
of  a  partnership  concern  tietween  the  dece- 
dent and  his  brother.  Now,  although  it  is 
true  that  upon  tbe  death  of  one  partner,   his 
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property  in  poasession  with  the  BnrviTioe: 
partner  (Gow  on  Partn.  376;  Montag'ue  on 
Parto.  136  ;  2  Chitty'B  Black.  399,  in  note ;  Co. 
Litt.  lS2a,)  it  is  not  lees  true  that  the 
social  effects  cannot  be  applied  to  the  dis- 
charge of  the  individual  debts,  until  all  the 
social  debts  have  been  discharKcd.  Montag-i 
99 ;  Gow  157 ;  Id.  223-228  ;  Ex  parte  Ruffe 
«  Ves.  126;  Bz  parte  Williama.  11  Ves.  5. 
And  though  an  execution  against  an  individ' 
nal  partner  may  be  levied  on  his  Interest  in 
the  tangible  property  of  the  firm,  yet  I  have 
no  doubt  that  Gow  has  truly  stated  the  law 
to  be,  that  an  injunction  would,  on  a  proper 
case,  be  allowed  in  equity  to  stay  proceedings 
under  the  execution,  until  the  proper  accounts 
are  talten,  and  it  is  ascertained  what  interest 
the  debtor  has  In  the  partnership  stock  ;  and 
if  he  has  none,  the  injuncttoti  will  be  made 
perpetual.  For,  "  in  case  of  dissolution." 
says  lord  Eldon  {in  Crawshay  v.  Maule,  1 
Swanst.  506,)  "no  persott  in  possession 
of  the  property  can  make  any  use  of  U 
inconsistent  with  the  purpose  of  wind- 
ing up  the  affairs  of  the  concern." 
439  *In  this  case,  then,  until  it  is  shewn 

by  a  settlement  of  the  partnership 
counts,  that  there  is  a  surplus  after  winding 
up  the  concern,  and  what  that  surplus  Is.  it 
cannot  appear  that  any  part  of  the  social 
effects  is  assets  of  the  deceased  partner's 
estate.  Now,  if  the  surviving  partner  had 
taken  possession  of  the  effects,  as  he  well 
might,  for  the  purpose  of  winding  up  the 
concern  and  paying  the  debts,  it  is  palpable 
that  until  the  accounts  were  settled,  and  he 
paid  over  the  balance  to  the  administrator, 
that  balance,  if  any,  would  not  have  been 
assets.  And  even  admitting  that  where  an 
executor  has  grossly  delayed  the  recovery  of 
the  decedent's  choses  in  action,  he  may  be 
made  responsible  for  them  as  if  received,  I 
do  not  think  the  mere  lapse  of  time  in  this 
case  would  justify  such  a  measure,  when  it 
appears  that  a  suit  is  depending  for  the 
settlement  of  the  partnership  concerns, 
there  is  no  evidence  that  it  has  been 
necessarily  delayed,  but  a  presumption  tc 
contrary,  as  the  surviving  partner,  and  not 
the  administrator,  is  the  complainant. 

Nor  do  I  think  the  fact  of  the  winding  up 
of  the  concern  being  intrusted  to  the  admin- 
istrator, makes  a  difference.  He  is  bound, 
in  faith  of  his  agreement,  as  well  as  in  law, 
not  to  misapply  the  funds,  and  to  account 
fairly  with  the  surviving  partner.  He  al- 
leges that  he  has  paid  200  dollars,  and  doubt- 
lesscontendsthat  there  is  ZOOdollars  surplus  ; 
and  if  so,  the  relator  will  at  some  future  time 
get  his  money.  But  it  would  seem,  the  sur- 
viving partner  is  still  asserting  a  claim 
against  the  administrator.  If  he  should  shew 
that  tMsldes  the  200  dollars  Peck  has  paid,  he 
himself  has  paid  other  200  dollars,  then  he  is 
entitled  to  the  whole  amount  in  Peck's  hands. 
The  jury  ought  not,  in  the  dark,  to  have  de- 
cided this  matter,  nor  was  it  competent  for 
them,  or  the  court,  to  settle  accounts  between 
Peck  and  the  surviving  partner,  in  this  suit 
between  the  justices  and  Peck,  since  their 
opinion  of  the  matter  would  be  no 
440     "protection  to  him  against  paying  the 


money  over  again    to    the   surviving  part- 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  county  court  refusing  a  new 
trial  was  rightly  reversed,  and  that  the  judg- 
ment of  reversal  must  be  affirmed. 

CABELL  and  BROCKENBROUGH,  J., 
concurred    in    the  opinion  of  the  premdent. 

After  the  delivery  of  the  foregoing  opin- 
ions, Baldwin  requested  to  be  heard,  and  was 
allowed  to  argue  the  case.  Upon  the  argn- 
ment  (which  was  before  a  full  court)  the 
opinions  were  as  follows^ 

BROCKENBBOUGH,  J.  It  is  a  weU  es- 
tablished principle,  that  if  a  partnership  t>e 
dissolved  by  the  death  of  one  of  the  partners, 
the  executor  or  administrator  of  the  deceased 
partner  becomes  tenant  in  common  with  the 
surviving  partner,  of  the  partnership  effects 
in  possession.  Gow  on  Partn.  337.  It  is 
also  a  well  established  principle,  that  an  in- 
dividual creditor  of  a  partner,  having  ob- 
tained a  judgment  separately  against  him 
for  his  own  separate  debt,  may  issue  his  fieri 
facias  and  cause  it  to  be  levied  on  the  social 
effects,  and  the  sheriff  must  seiee  the  whole 
of  them,  though  he  may  not  sell  the  motety, 
but  an  undivided  moiety  of  the  whole;  and  a 
vendee  of  the  undivided  moiety  liecomes 
tenant  in  common  with  the  other  partner. 
Gow  224 !  Shaver  v.  White  A  Dougherty, 
6  Munf.  110.  It  would  seem  to  follow,  that  if 
a  judgment  be  rendered  against  the  ad- 
ministrator of  a  deceased  partner,  for  the 
said  partner's  individual  debt,  a  fieri  facias 
against  the  goods  of  the  intestate  in  the  handa 
of  the  administrator  may  be  levied  on  the 
tangible  goods  of  the  partnership,  and  aa 
undivided  moiety  of  the  whole  may  be  sold  to 
pay  the  debt  of  the  deceased ;  for  the  ad- 
ministrator is  tenant  in  common  with  the 
surviving  partner ;  and  it  might  per- 
441  hapa  *be  contended  that  if  Jacob  Dull, 
the  surviving  partner  in  this  case,  had 
retained  the  possession  of  the  partnership 
effects,  a  fieri  facias  against  George  Dull'a 
administrator  might  yet  be  levied  on  tho«e 
effects.  But  it  is  not  necessary  to  maintain 
that  position  in  this  case.  For  here.  Peck 
the  administrator  of  George  Dull  was  not 
only  tenant  in  common  with  Jacob  Dull  the 
surviving  partner,  but,  by  agreement  w'th 
the  latter,  he  obtained  actual  possession  of 
the  social  effects,  and  was  t>ound  both  by 
agreement  and  by  law  to  pay  off  first  the 
partnership  debts,  and  then    to   divide    the 

rplua  between  himself  and  his  cotenant  in 

mmon.  By  thus  obtaining  possession  of 
the  partnership  goods,  he  became  chargeable, 
as  administrator,  with  the  undivided  moiety 
of    them,    aa   legal    assets    in   his    hands. 

Whatever  comes  to  the  executors'  hands,  or 
they  are  intrusted  with  as  executors,  shall  be 
assets  at  Ian."  2  Fonbl.  Eq.  401,  3d  am.  edi. 
622.  See  also  2  Williams  on  Executors  102Z ; 
Bac.  Abr.  Executors.  H.  2. 

These  assets  were  not  less  legal,  because 
there  was  a  lien  on  them  to  pay  the  partner- 
ihip  debts.  Vincent  v.  Sharp,  2  Starkie's 
:aB.  507;  3  Eng.  Com.  Law  Rep.  451. 

In  cases  of  this  sort,  as  the  social  effects 
ire  first  liable  to  pay  the  social  debts  (ac- 


zed.yGOOglC 


e  LEIOH 
cordiog' tc 


Linton  and  Othbrs  v.  Bahtly  and  Othehs. 


443-444- 


im,  qui  sentit  commodum, 
:  debet  et  onus)  the  separate  creditor 
baa  no  right  to  more  of  the  partnership 
propertj  than  the  separate  interest  of  that 
partner,  which  is,  in  fact,  a  moiety  of  the 
Mirplus  after  paying  the  partnership  debts. 
If,  then,  the  fieri  facias  t>e  issued  against  the 
partnership  effects,  a  bill  in  equity  may  be 
filed  by  the  solvent  or  surviving  partner,  to 
take  an  account  of  what  is  due  to  such  part- 
Dcr,  and  for  an  injunction  in  the  mean  time. 
Goir  227;  t  Madd.  Ch.  136.  And  I  presnme, 
that  on  the  case  tieing  brought  into  equity, 
that  court  will  distribute  the  surplus 
442  fnndsbetween  the 'solvent  or  surviving 
partner,  and  the  creditor  of  the  in- 
•olveat  or  deceased  partner,  according  to 
tbeir  several  rights.  Although  the  sur- 
viving  partner  may  go  into  equity,  yet  why 
«boa1d  it  be  required,  in  this  case,  that  the 
creditor  of  the  deceased  partner  should  be- 
come plain  tiff  in  equity  ?  Jacob  Dull  had  sur- 
rendered the  possession  to  Peck,  who  agreed 
to  sell  the  goods,  pay  off  the  partnership 
debts,  and  divide  the  surplus.  Peck,  there- 
fore, had  the  game  in  his  own  hands.  He 
did  sell  the-  goods.  It  was  just  as  easy  for 
him  to  prove  at  law,  as  in  equity,  how  much 
of  the  proceeds  he  had  paid  towards  the  part- 
nership debts,  and  of  course  bow  much  sur- 
plus remained  in  his  bands. 

When  Peck  was  sued  as  administrator  in 
thefirst  instance  by  Hall,  he  might,  on  the 
plea  of  fully  administered,  have  given  in 
evidence  to  the  jury  the  payment  of  partner- 
ship debts  to  the  full  extent  of  the  social 
effects  in  his  hands,  and  if  he  had  done  so, 
hii  plea  would  have  been  supported  :  or  if  be 
had  proved  debts  paid  to  a  smaller  extent, 
thejary  might  have  ascertained  the  surplus 
in  his  hands,  and  found  against  him  the 
moiety  of  that  surplus.  To  that  extent,  he 
woaid  have  been  found  guilty  of  a  misapplica- 
tion of  his  intestate's  funds.  It  would  seem, 
however,  that  in  the  first  action  Peck  made 
no  such  defence  ;  but  still  it  was  competent 
for  him  and  his  sureties  to  make  the  same 
defence  in  the  present  action  on  the  admin- 
istration t>ond,  and  the  jury  did  in  fact 
make  the  enquiry,  and  found  a  surplus  of 
assets  more  than  sufficient  to  pay  the  debt. 
In  this  I  see  no  error,  and  no  prejudice  to  the 
rights  of  the  deceased  partner. 

I  am  therefore  for  reversing  the  judgment 
of  the  circuit  court,  and  affirming  that  of  the 
county  court. 

BSOOKB,  CABELL  and  PARKBR,  J., 
concurred  in  opinion  to  reverse  the  judgment 
of  the  circuit  court,  and  affirm  that    of  the 

county  court. 
443         •TUCKER.  P„  adhering  to  his  opin- 
ion   already    delivered    in    the  cause, 
made  the  following  additional  remarks  : 

The  action  in  this  case  being  for  a  devas- 
tavit, it  was  incumbent  on  the  plaintiff  to 
prove  that  the  assets  in  question  actually 
came  to  the  administrator's  hands,  or  have 
been  lost  by  his  negligence,  or  that,  from  the 
delay  to  reduce  them  into  possession,  he 
ought  to  be  charged  with  them  as  if  collected. 
As  to  the  first— They  were  not  in  hia  hands 
as  administrator.  They  were  placed  there 
upon  the  faith  of  their  being  first  applied  to 
V  R,  9  Leigh— 11  1 
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of  partnership  debts.  They 
hia  hands  liable  to  those 
debts  in  the  first  instance,  since  "no  person 
in  possession  of  partnership  funds  can  make 
any  use  of  them  inconsistent  with  the  social 
purposes."  They  were  thus  impounded  in 
his  hands.  They  were  there  in  double  trust, 
traund  troth  by  contract  and  by  equity. 

As  to  the  second— It  is  not  pretended  that 
the  assets  have  been  lost. 

As  to  the  third— Though  T  am  not  aware 
that  there  is  any  case  at  law,  impugning  the 
general  principle  that  choses  in  action  are 
never  assets  until  reduced  into  possession, 
(Bac.  Abr.  Executors,  H.  2,  1  Salk.  207,  314; 
Shep.  Touch.  497;  Wentworth's  Office  of 
Executor,  ch.  6.  p.  65,}  or  deciding  that  an 
executor  shall  be  charged  with  a  debt  by 
unreasonable  delay  in  collecting  it,  yet  as 
equity  will  so  charge  him  (2  Bro.  C.  C.  156 ; 
1  Madd.  Ch.  Gas.  162.)  I  will  concede,  for 
the  sake  of  the  argument,  that  such  would 
be  the  case  in  a  court  of  law.  But  then  the 
unreasonable  delay  must  tie  proved.  Now, 
although  along  time  has  elapsed,  yet  the 
record  of  the  suit  between  the  administrator 
and  the  surviving  partner  not  being  before 
us,  it  is  impossible  to  say  that  the  delay  has 
proceeded  from  the  fault  of  the  administra- 
tor. Every  presumption  is  against  it,  as  the 
surviving  partner,  and  not  the  admin- 
444  istrator,  is  *plaintiS.  It  would  there- 
fore be  grossly  unreasonable  to  compel 
him  to  pay  away  to  the  relator,  funds  which 
are  at  this  moment  demanded  by  another. 
The  true  controversy,  in  fact,  is  between  the 
creditor  and  the  surviving  partner :  the 
administrator  is  but  a  stakeholder.  To 
make  the  stakeholder  pay  while  the  court  of 
equity  is  proceeding  against  him,  would  be 
unjust  and  unprecedented.  If  the  creditor 
desires  tohasten  the  proceedings,  and  con- 
test the  surviving  partner's  claim,  he  may 
Ithe  does  not,  he  should  await 


then 


ult. 


I  remain  of  opinion  to  affirm  the  judgment. 
Judgment  of  the    circuit  court  reversed, 
and  that  of  county  court  affirmed. 


Linton  and  Others  v.  Bartly.and  Others. 

July.  18B8.  LewlBburK. 
Writ  irf  msht— NDBjolBdH  ol  Heli^-Haw  Advantat* 
Talnii.*— Where  a  writ  of  rleht  is  bronsbt  by 
demandaDts  wbo  claim  as  belra.  and  tbe  mise  Is 
Joined  OD  tbe  mere  rlgbt.  evldeace  at  tbe  trial 
that  tbere  Is  another  beir  besides  chose  named  In 
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sncb  matter,  sbonld  plead  It  In  abatement. 
Writ  of  right,  in  the  circuit  court  of  Gray- 
son county,  by  Isaac  Bartly,  Reuel  Bartly, 
Eleanor  M'Knight,  Peggy  Bartly,  John 
Webb,  Daniel  Coleman  and  Sally  his  wife, 
Caleb  Davis. and  Lydia  bis  wife,  and  Jesse 

•Writ  of    Right— NDnJolBder  of  Heir— How    Adv*n- 
tasiTaken.— In  a  writ  of  rlfbt.  tbe   nonjoinder  of 

an  beir  as  plaintiff  is  a  matter  In  abatement,  and  l^ 
nottberefore  available  on  tbe  mige  Joined.  Walk- 
ers V.  Boai.  8  Bob,  4M,  4ftl.  and  foot-noU:  Bell  v. 
lyder.  10  Qratt,  SSIi.  botb  cases  cl^nc  tbe  prlpclpal 


icIUnctbe  prlpclp: 
l:>yL.OO^IC 
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Hodge  aod  Peggy  his  wife,  heire  and  legal 
repreaetitatives  of  William  Bartly  (teceased, 
against  Marj  Linton.  Mary  Ann  Linton 
and  Peggy  Linton.  The  demandaatB  filed 
their  count,  and  the  tenants  filed  their  plea, 
to  which  the  demandants  filed  their  repli- 
cation;  and  thereupon  the  mise  was  joined 

between  the  parties. 
445  "At    the   trial,   the   demandants,   tc 

prove  that  they  were  the  heirs  of  Wil- 
Ham  Bartly  deceased,  introduced  a  witness, 
who  stated  upon  his  cross  exam  1  nation,  that 
one  of  the  heirs  of  William  Bartly  was  t 
demandant,  either  in  the  writ  or  count, 
wasomittedin  both.  Whereupon  thecounset 
for  the  tenants  moved  the  court  to  instruct 
the  jury,  that  unless  they  were  satisfied, 
from  the  evidence,  that  all  the  heirs  of 
William  Bartly  deceased  were  made  demand 
ants,  the;  should  find  a  verdict  for  tbe 
tenants.  But  the  court,  being  of  opinion 
that  the  tenants  had,  by  joining  the  mise, 
admitted  that  the  demandants  were  the  heirs 
of  William  Bartly  deceased,  and  could 
prove  the  existence  of  other  heirs  than  those 
named,  in  order  to  defeat  the  demandants, 
except  on  a  plea  in  abatement,  refused  to 
give  the  instruction  asked.  To  which  opin- 
ion the  tenants  excepted.  Verdict  and  jndg- 
ment  were  rendered  for  the  demandants  ;  and 
the  tenants  obtained  a  supersedeas. 

B.  S.  Johnston,  for  the  plaintiffs  in  ei 
argued,  that  the  matter  to  which  the  evidence 
applied,  respected  the  title  of  the  demandants 
and  the  extent  of  their  interests  in  the  lac  ' 
If  those  t>efore  the  court  shewed  title  only 
a  p  art,  they  could  recover  only  to  that  extent. 
In   this  case,  no  title  was  shewn  to  the  ' 
teresi  of  the.heir  who  was  not  named  ;  s 
the  judgment,  to  the  extent  of  that  interc 
was  therefore  erroneous, 

David  M'Comas.  for  the  defendants  in 
error,  insisted,  that  the  authorities  fully 
sustained  the  proposition,  that  if  one  of  the 
heirs  were  not  named,  it  was  matter  in 
abatement  only,  and  could  not  be  taken  advan- 
tage of  at  the  trial.  He  referred  to  Cro. 
Bliz.5S4.pl.;  7Com.DiK.;  Abatement,  E- p. 
43 ;  1  Dodd's  Bac.  Abr.  p.  18 ;  9  Vin.  Abr.  457, 
pi.  ;  2  Bro.  Abr.  Bntre  Congeable.  pi.  59  ;  1 
Chit.  Plead.  75 ;  Garrard  v.Henry,  6  Sand.llO. 

PER  CURIAM.  The  judgment  is  to  be 
affirmed.  

446  *BI«ck  v.  Qilmore. 

July.  1838,  LiewlBburr- 

ConvayUKa  of  PreelMid— Word*  of  LeaM-BHcct.— 
Wliere  a  conveyance  Is  of  a  freehold  estate,  words 
of  lease  do  not  amoDDC  to  a  coreaant  for  quiet 


Indent 


LDt  sets  fortb,  tbac  the  defeudaat.  by  an 
are.  did  rent  and  lease  to  the  platntiff  a 
trace  of  land,  to  have  and  to  hold  tbe  same  so 
Ions  as  be  tbe  plalntlK  sboald  live:  and  It  avers, 
as  a  breach  of  tbe  covenant,  that  tbe  defendant 
entered  opon  tbe  poBseasloD  of  tbe  platnltff.  aud 
expelled  and  removed  him.  HXU).  on  general 
demurrer,  tbat  no  covenant  for  qatec  enloyment 
IR  to  be  implied  from  tbe  words  sec  fortb.  aud 
that  the  action  canuoC  be  malutained. 
In  an  action  of  covenant  brought  by  Isaac 


Black  against  Henry  Gilmore  in  the  county 
court  of  Rockingham,  the  declaration  set 
forth,  that  by  an  indenture  made  the  27th  of 
March  1832,  the  said  Gilmore  did  rent  and 
lease  to  the  said  Black  a  tract  of  land,  to 
have  and  to  hold  the  said  tract  so  long  as  he 
the  said  Black  should  live,  but  upon  certain 
conditions,  to  wit,  that  Black  and  his  family 
should  conduct  themselves  to  Gilmore  and 
the  neig'hbours  around  him,  in  a  peaceable 
manner,  and  that  Black  should  not  waste  the 
timber  on  the  place,  but  should  have  tbe 
liberty  of  taking  fire  wood,  and  timber  for 
the  use  of  the  said  place.  It  then  averred, 
that  after  the  said  27th  of  March  1832,  Black 
entered  into  the  said  tract  of  land,  and  was 
possessed  thereof,  and  farmed  and  cultivated 
the  same,   by  virtue   of  the   said   lease,   and 

continued  in  possession  until  the day  of 

in  the   year   1834,  having,  during  the 

whole  time,  wasted  none  of  the  timt>er  on 
the  said  place,  and  having,  both  he  and  his 
family,  conducted  themselves  to  Gilmore  and 
the  neighbours  around  him,  in  a  peaceable 
manner.  And  it  alleged  that  nevertheless, 
Gilmore,  not  regarding  his  covenant  afore- 
said, on  the  said day  of in  the  year 

1834,  Illegally  and  improperly  entered  upon 

the  possession  of  Black,  and  thence 
447      totally    'expelled    and   removed   him, 

and  hitherto  hath  been  and  still  is 
possessed  thereof,  and  appropriated  to  his 
own  use  the  plaintiff's  crop  of  grain  which 
was  then  growing  upon  the  said  tract  of  land; 
by  which  act  and  doing  of  Gilmore,  the  said 
Black  the  said  tract   of  land,   from   the  said 

day  of in  the  year  1834  for  as  long 

as  he  the  said  Black  should  live,  according  to 
the  form  and  effect  of  the  indenture  afore- 
said, could  not  have  and  hold.  And  so  tbe 
said  Gilmorethe  covenant  aforesaid  hath  not 
kept,  but  hath  broken  the  same. 

The  defendant  filed  a  general  demurrer  to 
the  plaintiff's  declaration,  in  which  the  plain- 
tiff joined  ;  and  the  court  held  the  declaratioa 
to  be  sufficient.  Issues  in  fact  were  joined 
on  three  pleas,  and  the  jury  found  a  verdict 
upon  the  issues  for  the  plaintiff ;  on  which 
verdict  the  county  court  rendered  judgment. 
A  writ  of  supersedeas  being  obttuned  from 
the  circuit  court,  that  court  was  of  opinion 
that  the  demurrer  to  the  declaration  ought 
to  have  been  sustained  ;  and  for  this  cause 
reversed  the  judgment  with  costs,  and  gave 
final  judgment  in  favour  of  the  defendant. 
Whereupon  Black  obtained  from  this  court  a 
supersedeas  to  the  judgment  of  tbe  circuit 

Michie  for  plaintiff  in  error. 

Baldwin  for  defendant  in  error. 

TUCKER,   P.     This  is  an  action  of  cove- 

int,  brought  by  a  lessee  for  life  against  bia 

lessor,  for  evicting  him  from  the  possession. 

There  is  a  demurrer  to   the  declaration,   and 

covenant   itself  being   no    part   of   the 

record,   the  simple  question   is,  whether  the 

declaration  sufBciently  sets  forth  an  express 

r  implied  covenant  for  quiet  enjoyment. 

To  maintain  the  afHrmative,  the  counsel 

for  the  plaintiff  in  error  has  contended  that  a 

covenant  forquiet  enjoyment  is  implied 

from  the  very  words  of  the  lease,  •"  that 

the  said  Gilmore  did  lease  and  rent  to 
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tbe  said  Black  a  certain  tract  of  land, 
and  to  hold  ftc."  And  if  thU  were  a.  lease 
for  years,  it  would  be  very  certain  that  these 
words  would  import  an  agreement  that  Black 
tthoatd  pOBsess,  and  that  an  eviction  would 
be  a  breach  of  that  agreement.  For  a  lease 
for  years  is  looked  upon  in  the  law,  less  as  a 
conveyance  of  an  estate,  than  as  a  contract 
for  the  possession  ;  2  Black.  Com.  141-444. 
And  hence  it  is  obvious,  that  in  leases  for 
years,  the  words  lease  and  demise  are  used  as 
words  of  contract  rather  than  as  words  of 
transfer,  and,  as  such,  import  a  covenant  that 
the  lessee  should  possess  and  enjoy.  But  in 
a  lease  for  life,  it  is  otherwise.  That  is  the 
creation  of  an  estate  of  freehold,  not  a  mere 
contract  for  the  possession.  The  words  of 
lease  and  demise  are  therefore  used  as  words 
of  conveyance,  and  not  of  covenant ;  and 
although,  if  accompanied  by  the  word  dedi, 
or  if  rent  be  reaerv«l  in  the  lease,  a  warranty 
is  Implied,  a  covenant  never  was.  Hence  it 
is,  that  as  long  ago  as  the  reign  of  Henry  6, 
it  was  decided  that* "  if  a  man  lease  lands  for 
life  by  deed,  and  afterwards  put  his  leasee  out 
of  poasosion,  the  lessee  shall  not  have  a  writ 
of  covenant  against  him,  but  an  assize." 
Fitzh.  Nat.  Br.  145.  "  Sed  aliter  of  a  lease 
for  years."  Ibid,  in  note.  And  it  has  been 
held  in  England,  for  centuries,  that  upon  the 
eviction  of  a  freehold,  no  action  of  covenant 
will  lie  upon  a  warranty  in  deed  or  in  law  ; 
bat  in  case  of  a  lease  for  years,  upon  eviction, 
there  can  be  no  other  remedy.  Bac.  Abr. 
Covenant,  C.  ad  finem ;  Pincombe  v.  Rudge, 
Yelv.  139;  S,  C.  Hob.  4.  Accordingly  it  has 
become  the  course  of  conveyancing,  always 
to  insert  a  covenant  for  quiet  enjoyment 
where  that  is  contracted  for.  Bac.  Abr.  ubi 
snpra.  Now,  it  would  l>e  a  fraud  upon  any 
party,  at  this  day,  to  give  to  the  words  of  bis 
contract  an  interpretation  and  extension,  of 
which  for  centuries  they  were  declared  not  to 
be  susceptible.  The  principle  stare 
449  decisis  is  in  these  "matters  not  merely 
proper,  but  it  is  vital ;  since  counsel  ad- 
vise, and  conveyancers  proceed,  and  parties 
contract,  with  reference  to  the  declared  con 
struction  of  the  language  of  an  instrument. 
It  is  sufficient  therefore  to  say,  that  according 
to  the  established  course  of  decisions,  no 
covenant  for  quiet  enjoyment  is  implied  by 
words  of  lease  and  demise  in  the  conveyance 
of  aa  estate  of  freehold.  Uodem  decisions, 
indeed,  have  wisely  leaned  to  the  narrowing, 
rather  than  to  the  extension,  of  implications ; 
and  notwithstanding  some  loose  expressions 
of  lord  Eldon  and  justice  Buller  in  2  Boa.  & 
Pull.  21,  26,  and  of  lord  Ellenborough 
Barton  v.  Fitzgerald,  15  East  528,  (which  are 
jnstly  questioned  by  Kent,  C.J. ,  in  2  Caines's 
Cas,  188,  and  by  Piatt  in  his  work 
«nants,  p.  22,)  the  general  principle 
irell  understood,  that  the  vendee  who  does 
not  lake  proper  covenants  for  his  security, 
tnnst  lie  down  under  the  consequences  of  hia 
own  negfligence  or  want  of  forecast. 

It  is  said,  however,  that  in  every  lease  for 
life  reserving  rent,  a  warranty  is  implied  ; 
and  upon  this  foundation  the  counsel  has 
endeavoured   to    rest    his    case.     "  • 

however,    serve    bis   purpose. 
clearly  of  opinion  that  the  case, 


the  declaration,  does  not,  with  needful 
precision,  shew  a  lease  reserving  rent.  The 
reservation  of  rent  is  attempted  to  be  implied 
from  the  use  of  the  expression  "rented." 
But  in  this  connexion,  the  reservation  of 
is  not  necessarily  implied  from  the  use 
of  the  term.  It  is  merely  used  in  the  looser 
eof  "  leased  or  demised."  If  the  pleader 
had  designed  to  bring  himself  within  the 
principle  now  relied  upon,  he  ought  to  have 

■  3ut  the  reservation  distinctly,  that  the 
t  might  as  distinctly  have  seen  that  the 
lease  was  one  from  which  a  warranty  was 
implied.  He  has  not  done  so.  and  the  prin- 
ciple therefore  cannot  apply. 

If,  however,  the  declaration  were  not 
defective  in  this  regard,  still  the  action 
would  not  lie.  Admit  the  implied 
'warranty,  yet,  as  we  have  already 
seen,  covenant  does  not  lie  upon  it. 
Fitzh.  145 ;  Yelv.  139.  Nor,  indeed,  would  the 
warranty  itself  afford  a  protection  to  the  les- 
see against  his  wrong.  His  remedy  for  an 
eviction  by  his  landlord  is  trespass  or  eject- 
nent.  He  is  at  this  moment  at  liberty  to 
recover  back  his  estate  for  life  from  Gilmore, 
f  he  has  not  broken  its  conditions.  And 
what  is  more,  if  the  judgment  in  his  favour 
were  affirmed,  it  would  be  no  bar  to  bis  re- 
covery (Yelv.  139);  so  that  he  would  get  a 
double  recompense.  His  remedy,  then,  is 
complete  ;  but  it  is  not  a  remedy  upon  the 
warranty.     The  remedy  upon  the  warranty 

a  remedy  given  against  the  lessor,  when 

e  lessee  is  evicted  by  better  title  and  by 
right.  It  does  not  exist  where  the  eviction 
is  by  wrong  and  without  title.  It  cannot, 
then,  be  appropriate  to  the  eviction  by  the 
lessor  himself,  which  is  by  wrong  and  with- 
out title.  Aa,  therefore,  the  remedy  upon 
the  warranty  is  inappropriate  to  the  case, 
the  action  of  covenant  would  not  lie.  even  if 
we  admit  that  in  Virginia  the  remedy  by 
covenant  has  taken  the  place  of  the  warrantia 
charts :  for  it  certainly  could  not  be  extended 
farther  than  the  remedy  for  which  it  is  the 
substitute. 

Upon  the  whole,  I  am  of  opinion  to  affirm 
the  judgment. 

The  other  judges  concurred.  Judgment 
affirmed.  

451  •Lightfoot  V.  Strothor. 

July,  18BS,  Irfwiabnrg'. 
(Absent  Brooke,  J.) 
Parol  I.MB  •!  PcrHOsHy— WhMi  Prasdulnt  as  to 
LosBM'a  CndltoM  snd  Purdiaion.*— Under  tile  act 
to  prevent  frauds  and  iierjaries.  aloui  oC  (roods 
and  chattels  made  by  parol,  to  a  pcraon  with  wbom. 
or  tliase  claiming  under  blm.  possession  remains 
Qve  years,  without  demand  made  and  pursued  by 
dne  process  of  law  on  the  part  ot  the  lender.  Is 
taken  to  be  fraudulent  as  to  the  creditors  and 
purchasers  of  the'  persons  so  remalnlne  in  posees- 


*See  inoDographic  nolf  on  "Frandclectand  Volun- 
tary Conveyances"  appended  to  Cochran  v,  Paris.  11 
Qratt.  MB;  monographic  nott  on  ."Praads. , Statute 
set  forth   ot"  appended  to  Beale  v. 


''■■"'iT?<&oe^c 


I    be  traadalent 


S»mB-TM:ldiwLi«iiBB'«Pi>MeMlontoTlMlolL«<WBB'» 

of  a  Bale,  remained  Ave  years  with  the  loanee  and 
those  claim i as  QDder  him.  the  parchasercan  have 
DO  beaeBt  of  the  statute  of  frands.  by  reason  of 
hiB  own  posaeasIOD  after  the  pnrcbase.  The  cir- 
camBlaoce  that  the  possession  by  the  loanee 
before  the  sale,  and  the  possession  by  the  pur- 
chaser after  the  sale,  will  together  make  Ave  years 
cannot  avail  to  Btve  a  title  to  the  parchiser. 


Sarah  Chalmers  of  the  countj  of  Prince 
William  died  in  1813,  having  made  her  will, 
which  contataed  the  followinfc  bequeat : 
"Item,  I  give  and  bequeath  to  Jane  EwiU 
during  her  natnral  life,  the  following  negroes, 
Caesar,  Johnston,  Lacy,  Jacob  and  Suck;  and 
faerincrease,  and  then  to  revert  to  theheiraof 
her  body  forever.  It  is  my  will  and  desire 
that  the  said  Jane  Kwell  shall  have  the  above 
meddoned  negroes  free  from  any  control  of 
her  husband  Alfred  Ewell  in  any  wise  what 
soever.  And  for  this  purpose  do  I  appoin' 
Jamea  E.  Heath,  attorney  at  law,  as  a  truBtet 
for  the  manaircment  of  the  said  property  for 
the  benefit  of  the  said  Jane  Ewell  and  her 
heirs."  The  will  was  duly  recorded,  and 
Heath  acted  aa  trustee  uader  it,  until  James 
P.  Strother  was  substituted  for  him.  Tl 
substitution  was  by  virtue  of 
452  "decree  of  the  superiour  court  of  chan- 
cery holden  at  Fredericksburg.  The 
terms  of  the  decree  were  complied  with  by 
Strother,  and  he  received  posseasion  of  the 
negroes  and  their  increase  from  Heath.  Oa 
the  28th  of  September  1828,  Strother  {who 
then  resided  in  Russell  county,  and  who  had 
the  slaves  in  bis  posaession  in  that  county) 
with  the  consent  and  approbation  of  Jane 
Ewell,  permitted  Benjamin  Plummer,  who 
had  intermarried  with  Maria  Antoinette,  a 
daughter  of  (he  said  Jane  Ewell,  and  who 
resided  in  the  county  of  Prince  William,  to 
take  Eliza,  a  daughter  of  the  slave  Sucky 
mentioned  in  the  will,  upon  condition  that 
Plummer  should,  at  his  own  expense,  return 
her  to  Strother,  with  her  children,  if  she 
should  have  any,  whenever  demanded.  Eliza, 
at  this  time,  had  no  children.  Plummer, 
npon  taking  her  on  the  day  mentioned,  car- 
ried her  to  his  residence  in  the  county  of 
Prince  William,  where  he  kept  her  until  the 
5th  of  August  1833,  on  which  day  he  sold  her 
and  two  children  of  hers,  born  after  the  said 
28th  of  September  1828,  to  a  negro  trader  by 
the  name  of  Daniel.  The  negro  trader 
immediately  removed  Eliza  and  her  children 
out  of  the  state  of  Virginia,  to  Alexandria  in 
the  district  of  Columbia,  a  distance  from 
Plummer's  residence  of  12  or  IS  miles,  and 
placed  them  in  the  hands  of  (his  agent  James 
M'Daniel,  who  took  them  \o  Richmond  in 
Virginia,  and  there  sold  them  and  another 
slave  to  John  L.  Lightfoot  on  the  7th  of 
September  1833,  for  the  sum  of  625  dollars. 
Lightfoot  had  possession  of  Eliza  and  her 
children  from  Ihe  time  of  his  purchase  until 
the  15th  of  November  1833,   when  Stroth< 
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removing  them  out  of  the  state  through  that 

On  the  17th  of  November  1835,  an  action  of 
detinue  was  commenced  in  the  circuit  court 
of  Smyth  county,  by  Lightfoot  agaln»t 
Strother,  to  recover  Eliza  and  her  chLdrco. 

The  general  issue  was  pleaded.  And 
453      at  the  "trial,  thejury  returned  a  special 

verdict,  iinding  the  facts  liefore  men- 
tioned. It  found  also  the  following  additional 
facts:  That  about  the  first  of  August  1833. 
Strother,  having  heard  that  Plummer  waft 
not  doing  well,  and  was  not  likely  to  continue 
to  be  a  safe  person  to  trust  with  the  posses- 
sion of  Eliza  and  her  children,  wrote  to  Jesse 
Weems,  in  the  county  of  Prince  William, 
authorizing  and  requesting  bim,  as  his  agent, 
to  take  possession  of  Eliza  and  her  children  : 
that  the  said  authority  and  request  were  not 

received   by    Weems   till   the  day   of 

August  1833,  some  days  after  Eliza  and  her 
children  had  been  sold  to  Daniel,  and  con- 
veyed out  of  the  state  by  him :  and  that  on 
Weems's  receiving  the  request  and  authority 
aforesaid,  he  would  forthwith,  as  the  agent 
of  Strother,  have  deuKanded  Etiza  and  her 
children,  or  taken  legal  means  to  recover  the 
possession  of  them,  hut  for  their  previous 
sale  to  and  immediate  removal  by  Daniel. 

The  circuit  court  adjudged  the  law  upon 
the  special  verdict  to  be  for  the  defendant ; 
and  a  supersedeas  was  allowed   to  the  judg- 
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Watson  for  plaintiff  in  error. 

The  attorney  general  and  M'Comas  for 
defendant  in  error. 

PARKER,  J.  It  appears  by  the  special 
verdict  in  the  case,  that  when  Lightfoot  pur- 
chased from  Daniel,  neither  he  nor  Plummer 
the  loanee  of  Strother  had  been  in  possession 
of  the  slaves  in  controversy  "by  the  space  of 
five  years."  Our  act  to  prevent  frauds  and 
perjuries  declares,  Ihat  loans  of  goods  and 
chattels  made  or  pretended  to  be  made  to  any 
person  with  whom,  or  those  claiming  under 
him,  possession  shall  have  remained  6y  the 
space  of  five  years,  withont  demand  made 
and  pursued  by  due  process  of  law  on  the 
part  of  the  pretended  lender,  shall  be  taken 
to  be  fraudulent  as  to  the  creditors 
454  *and  purchasers  of  the  persons  so 
remaining  in  possession;  that  is,  for 
five  years.  But  when  Lightfoot  purchased, 
the  five  years  had  not  expired  ;  and  so  he  is 
not  within  the  words  of  the  act.  If  he  had 
been  a  creditor  of  Daniel  at  the  date  of  his 
purchase,  instead  of  purchasing  from  bin, 
the  possession  then  existing  would  not  have 
rendered  the  loan  fraudulent ;  and  by  the  act, 
creditors  and  purchasers  are  placed  upon  the 
same  footing.  Daniet,  the  purchaser  from 
Ihe  loanee,  could  never  have  acquired  a  title, 
short  of  five  years  adverse  possession  ; 
although  his  creditors,  or  purchasers  under 
him  thereafter,  might  connect  fats  adverse 
with  Plummer's  fiduciary  possession,  for 
their  own  protection.  The  mischief  which 
theact  intended  to  remedy  was  this,  that  lend- 
ers or  pretended  lenders  could,  at  common 
law,  set  up  secret  trusts  against  those  who, 
al  the  time  they  purchased,  did  so  upon  the 
glh  of  a  possession  which  usually  givt 


of  title  to  personal  property,  without  any  notice 
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to  them  of  its  (idaoiary  character.  But  if 
the;  purchased  before  the  five  years  expired, 
there  could  be  do  good  reasoii  for  protecting 
tbem.  farther  than  they  were  already  pro- 
tected by  the  act  of  Itmitatioiis.  If,  at  the 
tine  of  the  purchase,  the  loan  is  not  consid- 
ered as  fraudulent,  it  would  seetn  that  it 
oaght  not  to  become  so  by  the  posaession  of 
the  person  who  oug-ht  to  have  enquired  into 
the  title,  and  as  to  whom  it  was  not  fraudu- 
lent at  the  time. 

Thia  view  of  the  question  is  fully  sustained 
by  the  case  of  Auld  v.  Norwood.  5  Cranch 
361.  In  that  case,  the  title  of  Auld,  who  was 
a  trustee  for  creditors,  was  held  under  j)er- 
Bous  who  had  been  tu  possession  (connecting 
theloanee'a  posseitsion  with  that  of  Jamesson 
the  debtor)  for  eight  years ;  and  yet  the 
enpreme  court  held,  that  the  four  years 
adverse  possession  of  the  latter  could  not  t>e 
coonected  with  the  poBseBsion  of  the  loauee 
for  the  same  period,  so  as  to  make  the  case  a 
fraudulent   loan    within   the   Virginia 

455  statute.     Whether  this  case  ■may  not, 
indeed,  have  gone  too  far,  will  remain 

a  question  for  decision,  if  ever  the  point 
cotnes  t>efore  this  court.  It  may  be  distin- 
guished from  the  case  at  bar,  in  going  prot>- 
ably  somewhat  farther  in  protecting  the 
rights  of  an  innocent  lender,  than  it  is  neces- 
sary to  go  here. 

I  am  for  affirming  the  judgment. 

BROCKENBROUGH,  J.  I  have  strujf- 
gled  hard  in  this  case  to  maintain  the  right 
of  the  plaintiff  in  error  to  the  slaves  in  contro- 
versy. t>ecauae  the  loanee  in  this  case,  and 
those  claiming  under  him  (including  Light- 
foot)  up  to  the  29th  September  1S33,  and  in- 
deed up  to  the day  of  November  1833, 

have  had  more  than  five  years  possession, 
without  any  demand  made  and  pursued  by  due 
process  of  law  on  the  part  of  Strother  the 
lender,  within  the  five  years,  and  because  no 
declaration  of  the  loan,  by  deed  or  will  in 
writing  properly  recorded,  has  been  made  by 
the  said  lender. 

But  the  language  of  the  statute  is  too 
Strang  to  be  resisted.  The  loan  of  goods  and 
chattels,  of  which  possession  shall  have  re- 
maiued  by  the  space  of  live  years  in  the 
loanee  and  claimants  under  him,  without 
demand  and  suit  by  the  lender  within  the 
five  years,  is  fraudulent,  not  in  all  cases  and 
as  to  all  persons,  but  as  to  certain  persons 
only.  It  is  not  fraudulent  as  to  the  loanee 
himself,  nor  as  to  volunteers  under  him 
even  though  be  or  they  may  have  had  posses- 
ion for  ten  years  without  the  demand  of  the 
lender.  It  is  only  fraudulent  as  to  "  cred- 
itors and  purchasers  of  the  persons  aforesaid 
•0  remaining- in  possession."  These  words 
"bo  remaining  in  possession"  are  especially 
to  be  noted,  as  they  refer  to  the  length  of  the 
possession  of  the  loanee  and  claimants  under 
him,  from  whom  the  holder  has  purchased, 
or  of  whom  he  is  the  creditor.  The  loanee, 
orpersons  claiming  under  him,  must  have 
had  possession  for  five  years,  to  render  the 
loan  fraudulent  as  to  thetr  creditors  or  pur- 
chasers. 

456  *Now,  Ijightfoot  was  not  such  a  pur- 
chaser as  is  herein  set  forth,  as  to 

whom  the  loan  Shalt  be  deemed  fraudulent. 


He  purchased  from  Baniel,  who  had  pur- 
chased from  the  loanee,  at  a  time  when  the 
loanee  and  Daniel  had  not  had  possession  by 
the  space  of  five  years.  He  was  not,  there- 
fore, a  purchaser  from  one  who  came  within 
the  description  just  mentioned.  Those  from 
whom  he  purchased  had  not  had  the  five  years 
possession  ;  and  though  he  himself  is  a 
claimant  under  the  loanee,  and  a  purchaser 
from  one  claiming  under  the  loanee,  yet  he 
cannot  add  his  possession  to  theirs,  because 
that  would  not  make  the  possession  of  those 
from  whom  he  purchased,  a  possession  of 

It  is  a  hard  case  on  Lightfoot,  because  he 
has  paid  his  money  without  knowing  of  the 
loan,  and  in  a  case  where  possession  had  re- 
mained for  a  long  time  with  the  loanee  and 
a  claimant  under  him.  It  seems  still  more 
hard,  from  the  circumstance,  that  if  he  had 
made  his  purchase  only  three  weeks  later, 
that  purchase  could  not  have  been  disturbed, 
unless  in  the  mean  time  the  lender  had  made 
his  demand,  and  pursued  it  by  due  course  of 
law.  Yet  although  it  is  hard,  we  may  say 
that  it  ift  not  the  court,  but  the  law,  which 
has  produced  the  hardship.  It  is  only  the 
legislature  that  can  give  redress  in  future 
cases.  It  might  be  well  for  them  to  say,  that 
such  loans  shall  be  taken  to  be  fraudulent  as 
to  all  persona  except  the  loanee  and  volun- 
teers under  him  ;  or  perhaps  still  better  to 
say.  that  all  loans  of  chattels,  especially  of 
slaves,  shall  be  void,  unless  evidenced  by 
deed,  duly  recorded  in  a  certain   time,  or   by 


inds,   I   i 


for 


'ill. 

But  as  the  matter   now 
affirming  the  judgment. 

CABELL,  J.  I  was  at  first  inclined  to 
think  that  the  law  was  in  favour  of  the 
plaintiff  in  error.  But  a  more  attentive 
examination  of  the  act  of  assembly  has 
perfectly  convinced  me  that  the  law  is  other- 

457  "This  is  the  case  of  a  contest  between 
the  lender  of  property,  and  a  purchaser 
under  the  loanee.  The  remartcs  which  I 
may  make  as  to  the  construction  of  the  act 
of  assembly,  will  therefore  t>e  regarded  as 
applicable  to  the  case  of  a  purchaser,  with- 
out considering  whether  they  are  or  are  not 
applicable  to  the  case  of  a  creditor. 

Five  years  had  not  elapsed  after   the  loan  ' 
and  before  the  purchase  by  the  plaintiff  in 
error,  although  they  had  elapsed  before  the 
of  the  suit. 

iw,  no  length  of  possession 
by  the  loanee  would  protect  a  purchaser 
from  him.  This  was  productive  of  much 
mischief  ;  for  third  persons  who  had  been 
induced  to  become  purchasers,  relying  on 
the  possession  of  the  loanee  as  the  indicium 
of  the  right  of  property,  were  often  surprised 
and  defeated  by  the  exhibition  of  loans,  of 
the  previous  existence  of  which  they  had  no 
knowledge,  and  no  means  of  obtaining 
knowledge.  It  was  the  object  of  the  statute 
to  remedy  this  evil.  But  how  does  it  pro- 
pose to  remedy  it  ?  Not  by  protecting  every 
fair  purchaser  from  a  loanee,  but  those  pur- 
chasers only  who  had  become  such  on  the 
faith  of  five  years  previous  possession  by 
their  vendors  or  those  under    whom    they 


16S 


S  LEIQH 


ViRoiwiA  Repobts,  Annotated. 


468-480 


claimed.  The  trords  of  the  act  of  aasenibly 
are  loo  plain  to  admit  of  doubt  aa  to  their 
tneaning.  After  having'  spoken  of  a  loan 
made  to  "anj  person  with  whom,  or  those 
claiminj;  under  him,  poseession  shall  have 
remained  by  the  space  of  five  years,"  the  act 
goes  on  to  declare,  that  the  loan  "shall  be 
taken,  as  to  the  creditors  and  purchasers  of 
the  persons  aforesaid,  so  remaiainf  in  pos- 
session, to  be  fraudulent  vrithin  this  act." 
It  is  manifest,  therefore,  that  the  possession 
vrhich  this  act  interposes  as  a  shield  to  the 
purchaser,  is  a  possession  previous  to  his 
purchase.  If  he  relies  on  his  possession 
subsequent  to  his  purchase,  it  will  be  un- 
availing', unless  it  be  for  such  a  time  as  will 
present  a  bar  under  the  act  of  limitation. 
I  am  for  affirming  the  judgment. 

458  "TUCKER,  P.    By    the  slatnte   of 
frauds  it  is  provided,  that  where  a  loan 

is  made  to  any  person,  with  whom,  or  those 
claiming'  under  him,  possession  shall  have 
remainAl  for  five  years  without  suit,  the 
same  shall  be  taken,  "as  to  the  purchasers 
from  the  person  aforesaid  so  remaining  in 
possession,  to  be  fraudulent,  and  that  the 
absolute  property  is  with  the  possession, 
unless  &c."  The  purchaser,  therefore,  who 
would  protect  himself  by  this  act,  i 
shew  that  he  has  purchased  from  a  person 
with  whom,  or  those  claiming  under  him, 
live  years  possession  under  a  loan  has  re- 
mained. Lightfoot  cannot  do  this.  The 
possession  of  Plummer  together  with  that  of 
Daniel^  from  whom  Ligbtfoot  purchased, 
falls  short  of  five  years  by  about  three 
weeks.  It  cannot  be  pretended  that  on  r 
day  after  his  purchase,  he  bad  title  ;  for 
that  day,  those  under  whom  he  claimed  had 
not  had  five  years  possession.  To  make  up 
the  five  years,  he  must  add  three  weeks  of 
his  own  possession.  But  his  own  possessii 
cannot  give  him  title  under  this  act.  B 
title  under  it  can  only  arise  from  five  yea 
TOSsession  (anteriour  to  his  purchase)  of 
those  under  whom  he  claims.  If  there  has 
been  no  such  possession,  he  has  no  title. 
Were  it  otherwise,  it  would  follow  that  if  a 
stave  be  lent  to  A.  who  holds  him  under 
the  loan  only  a  month,  and  sells  him  t 
who  holds  him  for  four  years  and  eleven 
months,  his  title  will  become  good  by  wrong, 
^by  his  own  continued  possession  to  the 
prejudice  and  adversary  to  the  rights  of  the 
lender;  and  this  too,  although  his  title  was 
good  for  nothing  the  day  after  hia  purchase. 
This  cannot  be.  He  may,  indeed,  acquire 
title  under  the  statute  of  limitations,  if  the 
possession  continues  adversarily  for  five 
years  in  himself  or  in  those  under  whom  he 
Claims.  But  under  the  statute  of  frauds  he 
can  acquire  no  title,  unless  those  under 
whom  he  claims  have  had  full  five  years 
possession  anteriour  to  his  purchase.  He 
cannot  weld  the  two  statutes  together,  or  eke 
out,  with   his  own   adversary   posses- 

459  sion,  *the  possession  of  those  under 
whom  he  claims.  In  this  case,  Light- 
foot  having  purchased  within  the  five  years, 
bis  title  is  not  good,  and  judgment  was  prop- 
erly rendered  against  him.  I  am  of  opii  ' 
that  it  be  affirmed. 

Judgment  affirmed. 


Wilson  and  Others  v.  Alexander,  Sheriff. 
Jnly.  IBS8.  l^wIsbnrB. 
lodcmrifyliv  Bond  — AetloD  ob  —  WlCaua  —  Dcfwtr 
8hBrtlf.>-Tbe  decision  In  Carrlnston  r,  AnderBon. 
b  MnoF.  SB.  aprrored.  and  Cbe  Uw  now  setUed.  tbat 
In  an  action  upon  an  indemnlfyins  bond,  brousbt 
by  a  person  clalmlnsthe  property  sold.  thedepDty 
aberlHwlioeold  the  property  nnder  the  eiecuUon. 
and  took  tbe  bonds,  is  not  a  competent  'wimen  for 
the  defendants,  to  prove  that  the  property  be- 
louEcd  u>  tbe  person  aBatnat  whom  the  ezecntlon 

Writs  of  fieri  facias  were  sued  out  of  the 
circuit  court  of  Botetourt  against  the  goods 
and  chattels  of  William  D.  Tinsley,  upon 
two  judgments  obtained  in  that  court,  one  by 
Jonn  S.  Wilson  &  Co.  and  the  other  by  Rob- 
ert Snoddy.  The  executions  being  put  in 
thehandsof  the  sheriff  of  Rockbridge  county, 
were  levied  by  him  on  a  slave,  and  a  doubt 
arising  whether  the  right  of  the  property 
was  in  Tinsley  or  not,  the  sheriff  required  of 
Wilson  &  Co.  and  Snoddy,  an  indemnifying 
bond  according  to  the  statute.  An  indemni- 
fying bond  was  thereupon  e»ecuted  by  Wil- 
son, Snoddy,  and    Bertrand   E.  Trennla    as 

Upon  this  bond  an  action  was  brought  in 
the  circuit  court  of  Botetourt  against  the 
obligors,  by  John  Alexander,  sheriff  of 
Rockbridge  county,  for  tbe  benefit  of 
460  Willis  •Tinsley,  alleging  the  slave  to 
be  Willis  Tinsley's  property.  The  de- 
fendants filed  three  pleas  ;  1.  that  the  slave 
was  the  property  of  William  D.  Tinsley,  and 
not  the  property  of  the  relator ;  2.  (hat  the 
relator  had  not  been  damnified  by  reason  of 
any  matter  mentioned  in  the  condition  of 
the  bond ;  and  3.  conditions  performed. 
The  parties  went  to  trial  upon  issues  made 
up  on  these  pleas.  In  September  1836  there 
was  a  verdict  for  the  plaintiff,  and  a  new 
trial  awarded  the  defendants.  In  April  1837 
the  plaintiff  again  succeeded  in  getting  a 
verdict,  and  the  defendants  succeeded  also 
in  getting  a  new  trial.  In  September  1837, 
there  was  a  third  trial. 

At  this  trial,  the  plaintiff  introduced  evi- 
dence tending  to  prove  that  the  slave  had 
been  sold  by  the  sheriff  of  Botetourt  under  ao 
execution,  and  had  been  purchased  at  such 
sale  by  William  D.  Tinsley,  and  that 
William  D.  Tinsley  subsequently  sold 
the  slave  to  the  relator  Willis  Tinsley. 
The  plaintiff  then  offered  as  evidence  a 
receipt  given  by  the  sberiff  of  Botetourt 
to  William  D.  Tinsley  for  the  purchase 
money  of  the  slave,  and  proved  the  execution 
of  the  same  ;  but  the  defendants  objected  to 
the  paper  I>eing  read  in  evidence,  upon  the 
ground  that  the  sheriff  who  made  the  sale 
should  be  examined  himself.  The  court  per- 
mitted the  paper  to  be  read  as  evidence,  and 
the  defendants  excepted. 

The  defendants  offered  to  introduce  the 
deputy  sheriff  who  levied  tbe  executions 
against  William  D.  Tinsley  and  took  the 
indemnifying  bond  mentioned  In  the  decla- 
ration, and  to  examine  him  to  disprove  the 
claim  of  the  relator  to  the    slave ;  but   tbe 
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plaintiff  objected  to  bis  introduction  a.nd 
examination  aa  a  witnees,  and  tlie  court 
rejected  bim  as  incompetent ;  to  which  opin- 
ioo  the  defendants  also  excepted. 

A  third  verdict  waa  found  for  the  plaintiff. 
Upon    this   verdict    the  circnit   court    gave 
judgrment ;  and    then     a     supersedeas     naa 
obtained  to  tbe  judgment. 

461  'Baldwin     and    Brockenbrongh    for 
plaintiffs  in  error. 

Edward  Johnson  for  defendant  in  error. 

PAHKER.  J.  With  respect  to  the  first  bill 
of  exceptions,  there  appears  to  be  nothing 
calling  for  any  particular  observation.  The 
execution  of  the  receipt  being  proved  by  other 
evidence,  it  was  plainly  unnecessary  to  call 
npon  the  sheriff  who  gave  it. 

The  question  whether,  in  an  action  upon 
an  indemnifying  bond  taken  under  the  25th 
section  of  the  act,  1  Rev.  Code,  ch.  134,  p. 
533.  tbe  deputy  sheriff  who  levied  the  execu- 
tion and  took  the  bond,  can  be  examined  by 
the  defendant,  to  disprove  the  claim  of  the 
relator,  is  one  not  free  from  dtfficnlty  ;  and 
we  accordingly  find  the  judges  equally 
divided  upon  it.  in  the  case  of  Stevens  &.  al. 
T.  Bransford  &c.  6  Leigh  246.  It  is  remarka- 
ble that  ia  this  case  no  reference  whatever  is 
made  to  the  previous  decision  of  Carrington 
V.  Anderson,  5  Munf.  32,  establiebing  the 
negative  of  tbe  proportion  ;  and  we  are  left 
Id  donbt  how  far  it  would  have  influenced 
the  opinion  of  the  judges  maintaining  the 
competency  of  the  deputy  sheriff,  bad  it  been 
brongbt  to  their  notice.  One  of  them  (judge 
Brockenbrough)  as  it  would  seem  from  his 
observations  in  Brent  v.  Green,  6  Leigh  29, 
wonld  have  attached  little  weight  to  that 
case ;  but  whether  judge  Carr  recollected  it, 
or  would  have  considered  it  a  binding  author- 
ity,  does  not  appear. 

Under  these  circumstances,  I  cheerfully 
acquiesce  in  the  judgment  that  will  be  given 
by  a  majority  of  this  court,  although  my 
impression  is,  that  In  a  case  like  this,  of  con- 
tingent liability,  the  evidence  ought  to  be 
received,  and  its  weight  left  to  the  jury.  The 
courts  in  modern  times  very  wisely  lean 
against  objections  to  the  competency  of  a 
witness  oo  the  ground  of  interest,  unless 
where  such  interest  is  direct,  certain  and 
vested.  If  tbe  interest  ia  merely  con- 
tingent, depeading  entirely  upon  another 
enquiry  not  involved  in  the  issue  then 

462  trying.  *the  objection,  as  it  seems  to 
me,  ongbt  to  go  rather  to   the   credit 

than  to  the  competency  of  the  witness. 
The  bare  possibility  of  his  being  made 
liable  in  a  subsequent  action,  upon  the 
trial  of  a  very  different  issue  from  the  one 
in  which  he  is  called  to  testify,  should 
not.  If  the  attainment  of  truth  be  the  ob- 
ject, be  permitted  to  exclude  him.  Thus, 
m  the  case  at  bar,  the  gist  of  the  action  waa 
whether  the  property  seized  belonged  to  the 
relator.  No  matter  how  that  fact  was 
decided,  it  did  not  make  the  sheriff,  who 
levied  the  execution,  certainly  liable,  or  liable 
las  some  of  tbe  antliorities  express  it)  in  any 
event.  The  act  of  assembly  protected  him, 
tin  less  the  obligors  in  the  bond  were  insol- 
vent ;  and  as  no  evidence  was  given  of  that 
fact,    the    interest    was    not 


altogether  doubtful  and  contingent.  If  the 
evidence  of  the  sheriff  induced  a  verdict 
against  the  relator,  he  relieved  himself,  it  is 
'  ue,  from  all  responsibility  ;  and  this  is  said 
be  an  interest  which  disqualifies ;  but  that 
the  very  point  in  controversy.  Relief  from 
certain  responsibility,  however  small, 
does  disqualify  ;  but  relief  from  a  possible 
responsibility,  however  great,  ought  not, 
in  reason,  to  have  that  effect.  The  inter- 
est depends  on  a  fact  to  be  ascertained; 
namely,  the  solvency  of  the  obligors  in  the 
bond.  They  may  be  the  wealthiest  citi- 
zens in  the  country  ;  the  penalty  of  the 
bond  may  bear  a  very  small  proportion  to 
their  known  means ;  and  then  the  sheriff's 
interest  is  nothing,  and  there  is  no  bias  on 
his  mind  to  affect  his  testimony.  So,  by  a 
change  of  circumstances,  that  bias  may  exert 
more  or  less  influence.  These  are  matters 
proper  for  the  consideration  of  a  jury,  who 
can  alone  give  them  their  due  weight ;  whilst 
the  court,  if  it  exclude,  runs  the  risk  of  exclud- 
ing in  a  case  where  no  interest  exists. 

It  must  be  admitted  that  in  the  event  of 
the  obligors'  insolvency,  and  in  a  subsequent 
action  against  the  sheriff,  the  first  verdict  in 
favour  of  tbe  plaintiff  might  be  given 
*in  evidence,  to  shew  tbe  amount  of 
the  damages  sustained  by  the  relator ; 
:  is  readily  conceded,  that  in  general, 
.8  a  proper  criterion  to  determine  the 
competency  or  incompetency  of  a  witness 
situated.  But  I  conceive,  this  criterion 
a  universal  one,  and  that  it  fails  where 
the  witness  is  not  immediately  answerable 
other  words,  where  the  verdict 
and  judgment  in  the  case  do  not  fix  his  re- 
sponsibility. These  seem  to  be  the  principles 
recognized  in  Stewart  v.  Kip,  5  Johns.  Rep. 
256,  and  I  have  found  no  case  in  the  english 
reports  controverting  them.  In  that  case, 
the  interest  was  remote,  depending  on  the 
solvency  of  the  obligors  in  the  prison  bounds 
bond  ;  but  if  the  plaintiff  recovered,  and  they 
proved  insolvent,  the  officer  was  liable,  and 
the  verdict  in  the  first  action  would  have  been 
evidence  to  prove  the  amount  of  damages ; 
jet  he  was  admitted  as  a  competent  witness 
for  the  defendant.  There  is  no  distinction 
in  principle  between  that  case  and  the  one  at 
bar ;  for  the  mere  circumstance  that  here  the 
deputy  sheriff  levied  the  execution  and  took 
the  bond,  can  make  no  difference,  as  the  con- 
tingent liability  of  both  witnesses  was  con- 
ceded. So,  in  all  the  cases  I  have  met  with 
in  the  english  books,  the  excluded  witness 
was  immediately  answerable  over,  and  would  . 
certainly  be  exposed  to  gain  or  loss  by  the 
establishment  of  the  facts  involved  in  the 
trial  of  the  case  :  the  necessary  legal  conse- 
quence of  the  verdict  l>ettered  his  situation, 
by  either  securing  a  certain  advantage  or  re- 
pelling a  certain  loss,  dependant  upon  noth- 
ing to  be  ascertained  thereafter  in  another 
suit.  But  here  the  necessary  consequence  of 
the  verdict' did  neither;  for  if  the  obligors 
in  the  bond  were  solvent,  it  left  the  sheriff 
precisely  where  it  found  him.  The  case  of 
Carter  v.  Pearce,  1  T.  R.  163,  may  be  cited  in 
illustration  of  this  distinction.  There  it  was 
decided,  that   the  co-obligor   in  an   admini 
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tender   by   the  adminiatratrii.     Yet  if 

464  the     judRment    *had     been    obtained 
agfainst  her,  a   suit  mtg'ht   have  been 

broug-bt  against  the  aurety,  and  the  verdict 
in  the  first  action  been  given  in  evidence 
against  him  to  shew  the  amount  of  damai 
By  establishing  the  tender,  the  surety 
lieved  himself  from  this  possibility.  But  the 
court  held  that  tbe  bare  possibility  of  an 
action  being  broug-ht  ag'ainst  the  witness 
was  ao  objection  to  his  competency ;  and 
Buller,  J.,  said,  ''this  was  not  like  the  caseof 
bail,  for  they  are  immediately  and  directly 
interested. since  by  a  verdict  against  the  prin- 
cipal the  bail  becomes  immediately 
able."  He  added,  that  "in  order  t 
witness  interested,  it  is  necessary  to  prove 
be  must  derive  a  certain  benefit  from  the 
determination  of  the  cause  one  way  ot 
other ;  but  in  this  case,  supposing'  there 
no  assets,  the  administratrix  would  not  be 
liable  on  ber  bond,  and  it  does  not  appear 
how  she  had  applied  them."  So  in  the  case 
at  bar,  supposing  the  obligors  to  be  solvent, 
the  sheriff  was  not  liable  under  the  law,  and 
it  does  not  appear  how  that  fact  was.  In 
the  case  cited,  it  was  equally  true  that  if 
there  were  assets,  both  the  administratrix 
and  her  surety  would  have  tMen  liable  on  the 
bond,  at  least  for  the  costs,  and  that  the  evi- 
dence of  the  witness,  of  a  tender,  secured 
him  against  the  chance  of  a  future  action 
for  those  costs  :  as  the  evidence  in  this  case 
might  have  secured  the  witness  against  a 
future  action  for  the  debt. 

In  the  case  of  Wbitehouse  v.  Atkinson,  3 
Carr.  4  Payne  344, 14  Eng.  C.  L.  Rep.  339, 
lord  Tentcrden  decided,  that  in  an  action 
against  (he  sheriff  for  goods  taken  and  sold 
under  execution,  his  officer,  who  had  made 
the  levy  and  had  given  security  to  the  sheriff, 
was  not  a  competent  witness  lo  prove  the 
fairness  of  the  sale,  although  he  was  indem- 
nified by  the  execution  creditor;  "for."  said 
be,  "  if  the  result  of  this  action  is  against 
the  sheriff,  the  witness  is  liable  at  a  certainty, 
and  he  never  may  get  repaid  hia  itidem- 

465  nity ;  therefore  *lt  is   his    interest  to 
defeat  the  action."     What  would  have 

been  hts.iudgment  if  the  officer  had  only  been 
liable  in  the  event  of  the  obligors  in  the  in- 
demnity bond  proving  insolvent,  is  strongly 
to  be  inferred  from  the  expressions  he  uses; 
for  surely,  in  that  case,  he  could  not  have 
said  that  the  witness  was  liable  to  a  certainty. 

There  are  other  cases  where,  aa  it  seems 
to  me,  the  escape  from  a  future  contingent 
liability  is  not  that  certain  interest  that  will 
exclude  a  witness  ;  such  as  an  executor's 
being  ad-nilted,  after  he  has  meddled  with 
the  assets,  to  prove  the  will,  although  the 
effect  of  establishing  it  may  be  to  hinder 
him  from  being  aaed  as  an  executor  de  son 
tort.  But  I  forbear  to  press  them,  being 
Content  with  thus  shewing  the  grounds 
which  would  induce  me  to  reverse  this  judg- 
ment, if  the  point  is  to  be  considered  an 
open  one  in  this  court.  The  same  reasons 
would  prevent  me  from  heieafter  extending 
the  doctrine  beyond  this  identical  case. 

BROCltENBROUCJH,  J.  I  am  of  opinion 
that  the  deputy  sheriff  who  was  produced 


witness,  and  that  the  judgment  ought  to  be 
reversed,  I  refer  to  the  opinion  which  I  ex- 
pressed in  the  case  of  Brent  v.  G-reen,  6 
Leigh  29,— to  the  opinions  of  judge  Carr 
and  myself  in  Stevens  &  a1.  v.  Bransford  Ac, 
6  Leigh  246, — to  the  case  of  Stewart  v.  Kip, 
5  Johns.  Rep.  256, — and  finally  to  tbe  opinion 
now  delivered  by  judge  Parker,— in  support 
of  the  judgment  I  have  formed  on  the  subject. 

As  the  opinion  of  a  majority  of  the  court 
is  now  decidedly  otherwise,  I  shall  in  future 
yield  to  the  authority. 

CABBLL,  J.  In  the  case  of  Stevens  A  al. 
V.  Bransford  &c.,  6  Leigh  246,  I  gave  my 
opinion,  at  some  length,  that  the  officer  levy- 
ing an  execution  and  selling  the  property  was 
an   incompetent    witness,  in  an  action 

466  of  debt  on  an  "indemnifying  bond,  to 
prove   that  the  property    belonged   to 

the  person  who  was  the  defendant  in  the 
execution.  The  same  point  is  involved  in 
this  case,  and,  in  truth,  presents  the  only 
question  which  merits  consideration. 

After  a  careful  review  of  Stevens  4  al.  v. 
Bransford  Ac.  and  a  diligent  examination  of 
all  the  additional  authorities  referred  to,  I 
am  entirely  confirmed  in  the  correctness  of 
the  opinion  which  I  gave  in  that  case  ;  and 
I  have  very  little  to  add  on  the  present  oc- 
casion. I  cannot,  however,  forbear  to  advert 
to  the  fact,  that  in  the  case  of  Stevens  A 
al.  V.  Bransford  &c.  no  reference  was  made 
by  any  of  the  judges  to  the  previous  case  of 
Carrington  v.  Anderson,  5  Munf.  32,  in 
which  the  very  point  aroae,  and  was  decided 
by  the  unanimous  opinion  of  the  court.  The 
arguments  of  the  counsel  are  not  given  in 
the  case  of  Stevens  A  al.  v.  Branaford  Ac. 
but  it  is  to  be  presumed  that  they,  also,  failed 
to  avert  to  it.  For,  had  the  case  been  men- 
tioned by  the  counsel,  or  had  it  occurred  to 
any  judge  of  the  court,  it  cannot  be  believed 
that  it  would  have  been  unnoticed  in  the 
opinions  delivered.  I  can  say  for  myself, 
that  if  I  had  not  forgotten  its  existence,  I 
should  have  relied  upon  it  in  support  of  my 
opinion,  rather  than  on  the  english  authority 
to  which  I  referred.  I  refer  to  it  now,  as 
concluding  the  question.  I  must  also  take 
occasion  to  remark  that  a  more  careful  ex- 
amination of  the  case  of  Stewart  v-  Kip,  5 
Johns.  Rep.  256,  has  convinced  me  that  I 
erred  in  supposing  that  to  be  a  similar  case. 
A  comparison  of  the  facts  of  this  case  with 
the  facts  of  that,  and  the  remark  of  judge 
Spencer,  who  delivered  the  opinion  of  the 
court,  will  shew  that  tbe  cases  are  materially 
and  fundamentally  different.  In  that  case, 
the  gist  of  the  action  was  the  escape  of  a 
debtor  from  the  prison  bounds,  to  which  he 
had  been  admitted  on  giving  the  bond  and  se- 
curity required  by  the  law  of  New  York ;  and 
the  deputy  sheriff  who  had  fairly  and  legally 
taken  the  t>ond,  which  he  could  not  have 
legally  refused  to  take,  was  called  upon 

467  to  testify  "as  to  the  fact  of  the  escape 
from  the  bounds  ;  a  fact  as  to  which  he 

had  no  agency,  and  which  he  could  not  have 
prevented.     Judge   Spencer  said,    "the  wit- 
being  called  on  to  justify  any  act  of 
or  to  disprove  any  negligence  imput- 
able to   him,  having   no  concern   with  the 
B  a  competent   gist  of  the  action  between  the  parties,  and 
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his  liability  over  beiuf;  doubtful,  depending' 
on  varioas  facts  not  involved  in  the  trial  of 
this  caoM,  his  Interest  was  too  remote  aod 
contingent  to  exclnde  htm  from  testifying-." 
Understanding  that  case  as  I  now  do,  I 
ttrely  ipprove  of  it.    BDt  what  is  the  i 
before  as  ?     Here,   the  sheriff  is  called  upon 
to  jDstify   his  own  act,  the  seizure  and  sali 
of  property  not  liable  to   the  execution,  and 
by  jastifyiag  it,  to  free  himself  from  alt 
responaibiltty,  although  the  partiea  t 
indemnifying  tiond  taken  by  him  may  all  be 
insolvent, 

I  know  it  has  been  said,  that  the  bare  pos- 
aitrility  of  aa  action  being  brought  against 
a  witness  is  no  objection  to  his  competency  ; 
Carter  v.  Pearce,  1  T.  K.  163.  But  general 
remarks  of  judges  mnst  be  considered  in 
reference  to  the  circumstances  of  the  cases 
in  which  they  were  made.  The  liability  of 
deputy  sheriff,  on  a  judgment  being  obtained 
against  the  high  sheriff,  for  such  misconduct 
of  the  deputy  as  is  Imputed  in  this  case,  is 
not  the  tnre  possibility  alluded  to  by  the 
judges  in  Carter  v.  Pearce.  For  in  that 
Terj  case,  justice  Buller,  who  nnited  in  the 
remark,  said,  "this  is  not  like  the  case  of 
bail,  because  they  are  directly  and  immedi- 
ately interested  ;  for  if  a  verdict  be  given 
against  the  principal,  the  bail  t>ecomes 
immediately  answerable."  Yet  we  know 
that  after  judgment  against  the  principal, 
no  action  or  proceeding  can  be  immediately 
bad  against  the  bait ;  none  can  l>e  had 
against  him  until  a  ca.  aa.  issues  and  is 
returned  non  est  inventus.  And  even  after 
tbat,  his  liability  is  not  fixed,  until  .  . 
facias  ia  returned  executed.  The  case  of 
a  deputy  sheriff,  after  judgment  against  his 
principal,  is,  in  my  opinion,  very  sim- 
468  bar  to  'that  of  bail.  The  deputy 
becomes  Immediately  answerable,  but 
tbat  ^ability  is  not  fixed,  and  cannot  be  en- 
forced, "nnless"  (or  until)  "the  obligors  in 
the  indemnifying  bond  shall  become  insol- 
vent."   1  Kev,  Code,  ch.  134,  %  27,  p.  534. 

I  Ibink  the  judgment  should  be  affirmed. 

TCJCKER,  P.  On  the  question  made  by 
the  defendants'  first  bill  of  exceptions,  I  am 
of  opinion  that  the  court  properly  permitted 
the  receipt  to  go  in  evidence  to  the  jury,  and 
that  it  was  not  necessary  to  call  upon  the 
sheriff  to  prove  it. 

Upon  the  second  question,  I  coincide  with 
the  opinions  of  judges  Cabell  and  Brooke  in 
the  case  of  Stevens  4  al.  v.  Braasford  Ac,  6 
Leigh  246,  and  in  the  unanimous  decision  of 
tbe  court  in  Carrington  v.  Anderson,  5  Munf. 
32.  By  whatever  principle  we  try  the  ques- 
tion, the  deputy  sheriff  appears  to  me  to  be 
an  incompetent  witness.  Take  it  upon  the 
ground  of  interest,  and  take  the  rule  in  the 
strongest  language  ia  which  it  has  been 
couched.  Admit  that  the  Interest  must  be 
direct  and  immediate,  or,  as  it  is  otherwise 
expressed,  a  present,  certain  and  vested  inter- 
est, and  not  a  mere  uncertain  and  contingent 
interest.  Here  the  interest  of  the  deputy  is 
certain,  direct  and  immediate.  He  had,  at 
the  moment  of  delivering  his  testimony,  a 
direct  interest  in  proving  that  the  relator 
bad  no  title  to  the  property,  Iwcause  in  that 
event  he  never  conld  be  made  liable,  even    sheriff  is 
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though  the  obligors  should  prove  insolvent. 
He  had  a  direct  interest  in  defeating  the 
plaintiff's  action,  because  he  thereby  dis- 
charged himself  forever  from  every  possible 
liability.  By  barring  that  action,  he  "took 
a  bond  of  fate."  He  placed  himself  above 
contingencies.  He  converted  his  condition  of 
possible  loss  into  a  state  of  certain  security. 
He  changed  a  state  of  hazard  into  a  state  of 
perfect  safety.  If  the  hazard  itself  was  con- 
tingent, the  interest  to  get  rid  of  it  was 

469  not  so.     *That  was  direct,  immediate 
and   urgent.     Admit  that   the  hazard 

was  remote,  still  he  had  an  immediate  and 
direct  interest,  to  remove  it  altogether.  Sup- 
pose the  chances  of  the  insolvency  of  the  obli- 
gors were  a  hundred  to  one,  yet  as  there  is  one 
chance  of  solvency,  the  liability  is  not  certain, 
but  contingent.  But  is  the  interest  to  get  rid 
of  this  liability  uncertain,  when  the  chances 
of  it  are  a  hundred  to  one  against  him  ?  I 
cannot  think  so.  A  man  has  an  interest,  and 
a  vendible  interest,  in  a  contingent  estate, 
although  it  is  passible  neither  he  nor  his 
vendee  may  ever  enjoy  it.  And  so  a  man 
may  have  a  contingent  liability,  against 
which  it  may  be  his  interest  to  secure  him- 
self. Suppose,  in  this  case,  A.  had  entered 
into  a  supplemental  \mdA  to  the  deputy 
sheriff,  to  indemnify  him  in  case  the  obligors 
in  the  principal  bond  should  prove  insolvent ; 
could  A.  have  been  a  good  witness  to  defeat 
the  relator's  action,  when  he  would  thereby 
annul  his  own  bond?  And  tf  he  could  not, 
how  could  the  deputy  be  a  witness,  into 
whose  shoes  A,  steps  ?  A  supplemental 
surety  never  can  be  a  witness  to  discharge 
the  demand  for  which  he  is  bound,  however 
remote  and  improbable  may  be  the  chance  of 
his  being  required  to  pay  it.  So  it  is  with 
every  person  ultimately  responsible,  however 
remotely.  Take  it  that  Wilson  &.  Co.  were 
assignees  in  this  case,  of  a  tKind  executed  by 
William  D.  Tinsley.  If.  after  suing  with 
due  diligence,  they  fail  to  recover  from 
William  D.  Tinsley,  the  assignor  is  responsi- 
ble to  them.  He  is  therefore  interested  in 
defeating  the  present  action  on  the  indemni- 
fying bond,  by  proving  this  property  to 
belong  to  the  debtor.  Is  he  nevertheless  a 
good  witness,  because  it  is  still  possible  that 
William  D.  'Tinsley  has  other  property  and 
is  solvent,  so  that  his  own  ultimate  liability 
is  not  certain,  even  though  his  testimony 
should  establish  that  the  property  here  does 
not  belong  to  the  debtor?  By  no  means. 
Yet  he  is  in  tbe  like  situation  with  the 
deputy  sheriff,  though  with  somewhat 

470  'greater   chances  of  loss.     Unless  the 
deputy  can  defeat  the  plaintifi"s  action, 

and  thus  make  good  the  levy  on  tbe  slave, 
he  will  be  chargeable  if  the  obligors  in  the 
bond   prove   insolvent.     And   unless  the  as- 
signor can  defeat  the  action,  and  thus  make 
good  tbe  levy  on  the  slave,  he  will  be  liable 
if    the     original   obligor,   the  debtor,  prove 
'nsolvent.    The  assignor  is  therefore  directly 
nterested  In  defeating  the  action,  though  his 
responsibility   is  uncertain   and    contingent 
the  debtor    may    be    solvent.     He    is 
fore   not   a   good  witness  to  defeat  the 
:  and  for  the  same  reaaon,  the  deputy 
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Consider  the  case,  secondly,  with  reference 
to  the  other  rule  1  that  "a  party  has  a  direct 
interest  where  the  necCMarj  legal  conse- 
qneiice  of  the  verdict  will  be  to  better  his 
iitnation,  bj  either  securing  an  advantage 
or  repelling  a  low."  4  Stark.  747.  Then 
here,  the  neceftsary  legal  consequence  of  a 
verdict  against  the  plaintiff  is  to  discharge 
the  deputy  forever,  and  thus  to  secure  the 
advantage  of  beingezempt  from  a  responsi- 
bility and  hazard,  to  which,  before  the  ver- 
dict, he  was  exposed,  and  from  which,  by  the 
verdict,  he  is  exonerated  forever.  The  ver- 
dict, indeed,  against  the  relator,  is  a  verdict 
for  the  deputy  sheriff.  It  forever  determines 
all  proceedings  against  him.  He  is  not 
merely  entitled  to  use  it  in  a  fnture  action 
(which  of  itself  would  disqualify  him}  but  he 
is  as  immediately  benefited  by  It  as  if  he 
had  been  a  party  in  the  suit,  since  it  settles 
the  controversy  forever  as  to  him. 

It  seems,  however,  to  be  supposed  that  the 
deputy  is  not  interested,  because  the  verdict 
for  the  plaintiff  does  not  conclusively  fix 
htm  for  the  debt.  It  is  said  that  "It  would 
not  alone,  or  per  se,  render  him  liable  :  some- 
thing else  mast  be  shewn,  namely,  the 
insolvency  of  the  obligors."  This  is  not 
according  to  my  understanding  of  the  mean- 
ing of  the  mle.     It  is  not  necessary  that  the 

verdict,  per  se,  should  determine  and 
471       fix   the   responsibility   *of   the   party. 

If  it  determines  and  ^zes,  beyond 
question,  any  one  point  on  which  his  respon- 
sibility depends,  he  is  incompetent  to  give 
evidence.  If  it  constitutes  one  linh  in  the 
chain  by  which  he  is  to  be  bound,  he  will 
not  t>e  permitted  to  destroy  that  link.  His 
interest  to  destroy  it  is  direct,  immediate, 
and  urgent.  To  testify  in  such  a  esse  Is, 
emphatically,  lo  testify  in  his  own  cause. 

My  brother  Parker  having  cited  several 
cases,  in  the  opinion  just  delivered,  in  oppo- 
sition to  the  views  1  have  presented,  I  will 
observe  (with  lord  Kenyon  in  Bent  v.  Baker, 
3T.  K.  27,)  that  "  an  attempt  to  reconcile  all 
the  cases  upon  this  litigated  question  would 
be  fruitless."  It  is  sufficient  to  meet  them 
with  the  case  of  Carrington  v.  Anderson, 
decided  long  ago  by  this  court.  But,  in  truth, 
little  weight  is  due  to  some  of  them.  The 
case  of  Carter  v.  Pearce,  for  instance,  stands 
altogether  alone.  It  has  t>een  followed  by 
other,  nor  does  it  rest  upon  any  other.  Its 
argument,  too,  is  unsound,  and  the  report 
is  short  and  unsatisfactory.  Justice  Buller 
admits  that  the  bail  above  (or  special  bail) 
would  not  b^  a  good  witness,  because  he  ii 
immediately  liable  ;  whereas  the  surety  ii 
the  administration  bond  is  not  liable,  unless 
there  are  assets.  But  the  bail  is  not  liable, 
unless  he  fails  to  surrender  the  principal.  In 
neither  case  is  the  party  introduced  as  a  wit 
ness,  fixed  for  the  debt  by  the  verdict.  Hit 
responsibility  in  both  cases  depends  upon  a 
supplemental  matter  ;  in  the  one  upon  the 
proof  of  assets  ai^d  devastavit,  in  the  other 
upon  failure  to  prove  a  surrender.  1  cannot, 
then,  consent  to  overturn  the  authority  of  a 
case  in  our  own  court,  upon  this  decision. 

The  case  in  Carrington  A  Payne,  I  think, 
is  for  me.  The  deputy  was  there  rejected, 
though  he  was  indemnified.     He  could  not 


suffer  unless  his  guarantors  proved  insolvent. 
Yet  he  was  incompetent.     So  here,  aA 

'2  be  *will  suffer  in  his  guarantors  (the 
obligors  in  the  bond)  prove  insolvent, 

s  was  properly  rejected. 

The  case  of  Stewart  v.  Kip  seems  to  be  in 
point ;  but  I  think  it  was  improperly  decided  ; 
and  at  any  rate  it  cannot  overrule  our  own 
decision  in  Carrington  v.  Anderson. 

I  am  of  opinion  to  affirm  the  judgment. 

BROOK£,    J.,    concurred    in   opinion    to 

Snn  the  judgment. 

Judgment  afiirmed. 

'3      'Scatca  v.  Wilson  and  Edmunds. 
Jnly.  1^8.  Lewlsbare. 
AulKSSMOts  —  Award    sod   JudgflMat    lor    ObttfOT 

■(■lost  AmIkhm— Etl«t  u  to  AwiriMr.*— A  SQll  by 

assigiiee  of  a  bond  asalust  tlie  obllKor  belns 
referred  to  arbitration,  the  arbitrators  And  the 
debt  to  have  been  dlscbarKed  by  payments  to  and 
set-oSa  against  the  aBslEnor.  and  make  au  award 
Id  favour  of  the  oblUor.  opoD  which  ladcment  is 
entered.  WhereuDoo  an  action  Is  bronsht  by  the 
asBlouee  asalDBt  the  asalxnor.  Hbu>.  that  thoneli 
the  aBSIruor  1b  at  liberty  to  controvert  the  facts 
found  by  tbe  award,  and  shew  that  the  ladsment 
[s  erroneouH,  yet.  nntll  the  contrary  be  shewD.  tbe 
JndKment  Is  to  be  cresnmed  lo  t>e  rtsbt.  and  Is 
therefore  anmcleut  to  eaubUsb  the  liability  of 
the  assignor,  and  support  an  assnmpMl  tonnded 
on  aucb  liability. 

M  of  AeUsa  staiwt  A>- 
■r,— Upon  a  plea  by  the 
asalsnor  that  the  action  asainst  blm  did  Dot  accrse 
irlthin  ave  years.  It  Is  found  that  tbongh  the  debt 
orlelnally  due  from  the  obltror  bas  been  dit- 
ch arced  by  payments  to  and  set-ofh  asalost  the 
asslsnor,  yet  the  asalsnee  did  not  know,  until 
after  ladarment  In  his  suit  against  the  ot>llEor. 
that  uothlni'  was  due:  and  It  Is  also  found  that 
Ave  years  hare  not  elapsed  since  the  ludsment: 
HxiiD,  that  as  part  of  the  debt  was  dlschaned  by  a 
set-off.  It  was  only  the  judgment  whlcb  established 
the  set-off  as'a  paymeQt.  aud  until  that  Indament 
was  rendered,  the  action  did  not  accrue  avalnst 
the  assignor. 

On  the  24th  of  March  1S24,  William  Rice 
executed  a  sealed  obligation  to  Zebulon  B. 
Scatesfor  121  dollars  20  cents,  payable  the 
first  of  August  182S,  under  a  penalty  of  242 
dollars  40  cents.  Zebulon  B.  Scates  assigned 
this  penal  bill  to  Joseph  D,  Scates  on  the  16th 
of  February  182S.  Joseph  D.  Scates  reas- 
signed it  to  Z.  B.  Scales  the  26tb  of  October 
1827.  And  Z.  B.  Scates,  on  the  10th  of 
March  1831,  assigned  it  to  Wilson  A  Ed- 
munds, for  value  received. 

Soon  after  this  assignment,  Wilson  ft  Eid- 
munda  brought  an  action  of  debt  against 
Rice  in  the  county  court  of  Charlotte.  The 
defendant  having  pleaded  payment,  by  con- 
sent of  the  parties,  the  matter  in  difference 
between  them  in  the  suit  was  submitted 
474  to  the  determination  'of  two  arbi- 
trators, whose  award  was  to  be  made 
the  judgment  of  the  court.     The  arbitrators. 

■See  monoKraphIc  nod  on  "AsslKamenla"  ap- 
pended to  Raesdale  v,  Hosy,  «  Orati.  «•;  moaO' 
graphic  Mtt  on  ■'ArbllraUon  and  Award"  appended 
lo  BaaseltT.  Cunningham,  aara 
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after  heating  th«  parties  and  ezaminiae;  the 
evidence  offered,  awarded  that  the  bond  be 
credited  bj  70  dollan,  paid  on  the  11th  of  De- 
cember 1S26  to  J.  D.  Scates,  who  then  held 
the  bond  as  assignee  of  Z.  B.  Scates.  There 
beinff  a  balance  of  73  dollars  39  cents,  with 
Interest  from  the  1st  of  January  J8Z1,  due 
from  Z.  B.  Scates  to  Rice  on  fais  gnardian- 
ship  account,  and  this  (»'edit,  as  well  as  the 
other,  baring  arisen  before  the  aseifrnment 
to  Wilson  &  Edmunds,  and  the  two  together 
being:  more  than  wonid  pay  off  the  bond,  the 
arbitrators  directed  that  the  bond  should  be 
credited  b;  so  much  of  the  said  balance  as 
would,  with  the  first  credit  allowed,  t>e 
•nfficient  lodischar^  the  bond.  The  award 
consequent!;  was,  that  Wilson  &  Edmunds 
were  not  entitled  to  recoTcr  any  thin^  of 
Rice  by  their  suit.  On  the  5th  of  March  1833, 
the  court  rendered  judgment  in  favour  of  the 
defendant  Rice,  pursuant  to  this  award, 

Dn  the  22d  of  June  1836,  Wilson  A  Bdmnnda 
commenced  an  action  in  the  circuit  court  of 
Smyth  county  ajainst  Zebulon  B.  Scales 
their  assigrnor.  Their  declaration  contained 
two  counts.  The  first,  after  setting  forth 
the  obligation  and  assignments,  stat^,  that 
by  the  assignment  to  the  plaintiffs,  the  de- 
fendant undertook  and  promiied  the  plain- 
tiffs that  the  sum  of  121  dollars  20  cents, 
mentioned  in  the  obligation,  was  justly  due 
■Dd  owing  by  Rice,  and  in  no  wise  paid  off 
and  discharged  by  offsets  against,  or  pay- 
ments to,  either  the  defendant  or  J.  D. 
Scales;  andittheuaverred  that  the  said  sum 
of  money,  at  the  time  of  the  assignment  to 
the  plaintiffs,  was  not  due  and  owing  by 
Kice,  tmt  had  t>een  paid  off  and  discharged 
by  legal  offsets  and  payments  existing  pre- 
Tiona  to  and  at  the  time  of  the  transfer 
to  the  plaintiffs,  and  that  the  same,  or  any 
part  thereof,  was  not  recoverable  at 
475  law  from  Rice.  The  "second  count, 
after  setting  forth  the  obligation  and 
assignments,  stated  the  suit  against  Rice,  the 
■ubmission  of  the  same  to  arbitration,  the 
award  of  the  arbitrators,  and  the  judgment 
thereupon. 

The  defendant  demurred  generally  to  each 
count  of  the  declaration,  and  the  plaintiffs 
hariu);  joined  in  the  demurrer,  the  matter  of 
law  was  argued,  and  adjudged  for  the  plain- 
ti^.  The  defendant  then  pleaded  non  as- 
sninpsit,  and  that  more  than  five  years 
elapsed  after  the  cause  of  action  accrued, 
before  the  institution  of  the  suit ;  upon  which 
pleas  issues  were  joined. 

At  the  trial,  the  only  evidence  Introduced 
by  the  plaintiffs  to  support  their  action  was 
the  record  of  the  proceedings  and  judgment 
in  the  suit  against  Rice.  Whereupon  the 
defendant  asked  the  court  to  instruct  the  jury, 
that  if  they  should  believe,  from  the  evidence, 
that  the  defendant  did  not  consent  to  the  ref- 
erence or  artritration  mentioned  in  the  second 
count  of  the  declaration,  and  had  at  no  time 
sanctioned  the  same,  and  that  he  had  never 
expressly  promised  or  agreed  to  pay  the  claim 
demanded  in  that  count,  and  had  never 
acknowledged  that  the  said  claim  or  demand 
waadne  from  him  to  the  plaintiffs,  then  the 
ptaintiSB  were  not  entitled  to  recover  upon 


refused  to  give,  and  the  defendant  excepted 
to  the  refusal. 

The  jury  returned  a  special  verdict,  finding 
that  at  the  date  of  the  assignment  to  the 
plaintiffs,  viz.  on  the  10th  of  March  1331, 
nothing  was  due  on  the  obligation,  but  the 
same  had  been  fully  paid  to  J.  D.  Scates  a 
former  assignee,  and  to  the  defendant ;  find- 
ing also  that  this  fact  was  unknown  to  the 
plaintiffs  until  after  the  rendition  of  the 
judgment  in  the  suit  against  Rice,  the  record 
of  which  was  set  forth  at  large  ;  and  finding 
that  more  than  five  years  had  elapsed  since 
the  assignment  to  the  plaintiffs  on  the  10th 
of  March  1831,  twfore  the  institution  of  this 
action,  but  that  less  than  five  years 

476  *had  elapsed  between  the  rendition. of 
the  judgment  in  the  suit  against  Rice, 

and  the  Institution  of  this  action. 

The  circuit  court  adjudged  the  law  upon 
the  special  verdict  to  be  for  the  plaintifFs  ; 
and  a  supersedeas  was  allowed  to  the  judg- 

Watson  for  plaintiff  in  error. 

B.  R.  Johnston  for  defendant  in  error. 

PARKER.  J.  (after  stating  the  facts  of 
the  case,  as  above  detailed) ,  said:  The  plain- 
tiff in  error  seeks  to  reverse  the  judgment, 
because,  as  his  counsel  contends,  the  detend- 
anta  in  error  had  no  right  to  submit  the  suit 
brought  by  them  against  Rice  to  arbitration, 
and  because  the  act  of  limitations  is  a  t>ar  to 
the  action.  The  demurrers  and  the  instruc- 
tion moved  are  but  different  modesof  raising 
these  questions. 

The  declaration  alleges  the  assignment, 
the  suit  brought,  the  agreement  to  refer,  the 
award  that  the  Irand  had  been  discharged  by 
payments  and  offsets  claimed  by  the  obligor, 
and  the  judgment  thereon.  From  these  facts 
it  infers  the  liability  of  the  assignor ;  and, 
as  I  think,  rightly  infers  it.  Whether  the 
award  bound  him  or  not,  the  judgment  of 
the  court  is  to  be  presumed  to  be  right  until 
the  contrary  is  shewn.  This  was  asutGcient 
foundation  for  the  assumpsit,  unless  the 
defendant  could  controvert  the  facts  found  by 
the  award,  and  shew  that  the  judgment  was 
erroneous.  The  assignees  had  a  right  to 
submit  the  case  to  arbitration,  even  though 
the  award  might  not  bind  the  assignor,  or  l>e 
evidence  against  him  ;  and  the  judgment  was 
binding,  unless  he  could  make  it  appear  that 
the  facts  staled  in  the  award,  upon  which  the 
plaintiffs  lost  thecause,  did  not  exist.  These 
facts  he  was  at  liberty  to  controvert,  and  I 
presume  he  did  controvert  them  before  the 
jury,  who  distinctly  reaffirm  them  in  the  spe- 
cial verdict. 

477  "Then,  as  to  the  act  of  limitations. 
Admittinc,  for  the  sake  of  argument, 

that  if  a  bond  is  paid  and  then  assigned,  an 
action  accrues  to  the  assignee  against  the 
assignor  from  the  date  of  the  assignment,  in 
analogy  to  the  doctrine  asserted  in  Rice  v. 
White,  4  I<eigh  474  ;  Battley  v.  Faulkner,  3 
Bam.  ft  Aid.  288;  Short  v.  M'Carthy,  Id. 
626,  and  Howell  v.  Young,  5  Barn.  &  Cres. 
259,  and  that  the  u  on  institution  of  a  suit  for 
5  years  from  that  date  bars  the  assignee,  the 
doctrine  does  not  apply  to  this  case.  Here, 
a  part  of  the  payment  consists  in  an  offset 


the  second  count ;  which  instruction  the  court   claimed  by  Rice  against  the  assignor,  which 
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was  unknonn  to  the  aaBignees,  and  might 
never  have  been  claimed  by  the  obligor.  It 
was  only  the  judgment  which  fixed  It  a*  a 
payment ;  and  therefore  the  action  did  not 
accrue  against  the  assignor,  until  that  jlidg- 
ment  was  rendered.  Until  suit  brought,  it 
was  quite  uncertain  whether  Rice  would 
claim  that  ofiset,  or  bring  his  action  against 
his  guardian  on  his  bond  ;  nor  was  its  justice 
and  legality  finally  ascertaiced  until  the 
judgment.  Previous  to  thla  time,  the  defend- 
ants in  error  could  not  have  asserted  their 
rights  under  the  assignment ;  for  it  coutd  not 
appear  that  Rice  would  plead  or  claim  the 
onset,  and  it  was  their  duty  to  ascertain  this 
fact  before  they  sued  the  assignor.  If  any 
part  of  the  debt  was  due  from  Rice,  they  could 
not  have  excused  themselves  from  suing 
him  ;  and  if,  upon  this  state  of  facts,  they 
had  instantly  sued  the  assignor,  alleging 
that  70  dollars  had  been  paid  to  Joseph  D. 
Scates,  and  that,  for  the  balance.  Rice  had  a 
legal  offset  against  Zebnlon,  they  must  have 
failed  in  their  action. 

The  judgment  must  therefore  be  aElirmed. 

The  other  judges  concurred.  Judgment 
affirmed. 

478  "T«pp*8  Adm'r  v.  Rankin. 

Jnlr.  1838,  Lewlsborr. 
(Abaenl  Hbodke.  J.> 

Eqallabl*  RelMstsliut  JudxaHM-NxllfMce-ICBa- 
ruKE  ot  Conii»«L*— AUbonffh  It  may  be  manifeBt 
that  great  loJuBtlce  bas  been  dooe  a  defeodaatat 
law.  by  Ibe  verdict  and  ladsment  acalnit  blm 
Uiere.  yet  If  tbis  InluaClce  bas  aot  tiecD  produced 
by  auy  fraud  or  aarprlse  on  the  part  of  the  plain- 
tiff, but  IB  the  reenlt  either  of  tbe  defendants 
own  negrUgence.  or  of  bU  coonBel'a  ignorance  or 
bad  managemeDt  a  court  of  equity  can  eivt  him 
no  relief. 
The  reporter  not  having   been   furnished 

with  the  record  in  this  case,  the  state  of  it  is 

extracted  from  the  opinion  concurred  in  by  a 

majority  of  the  judges. 


•Eqaltsbls  RetM— NeillEWica.  — Wbere  a  party 
througb  hia  own,  or  hia  agenda,  or  attorney's,  uegll- 
iceuce  falla  to  avail  bimself  ot  a  defense  which  be 
might  hare  made  at  law.  he  will  not  be  relieved  in 
«qoity.  Slact  V,  Wood,  9  Qratu  «.  *S.  and  faol-note: 
Wallace  v.  RlcbmoDd,  X  OratU  OT.  M>.  and  foot-nott: 
Uackey  T.Mackey.aSQratt  ITI:  Scottv.  Hore.ei  Fed, 
Ca.1.  BM.  all  citing  ihe  prtoclpal  case.  See  aiao.fiml- 
no(f  to  Holland  T,  Trotter.  HQratt  ISl  For  further 
InfortnatloD  on  thla  subject,  see  mouocraphlc  nolt 
on  "Lachea"  appended  to  Peers  v.  Bamett.  ISQra 
110;  monographic  tui(«  on  "Judgments"  appended 
Smith  V,  Charlton,  7  QratL  4!{l. 

ChUKcry  Practice— BIU  wttbout  Bqnity— No  Obt«> 
tloa  riade.— If  at  the  hearing  of  a  cause,  the  case 
made  np  upon  the  pleading  and  proofs.  Is  one  of 
which  a  court  of  eqnlty  bas  no  iarlsdlctlon,  the  blu 
should  be  dismlsaed.  though  the  defendant  baa 
made  no  objection  to  the  ]utisdIctlon,  either  by  de- 
murrer, plea  or  answer,  but  has  defended  himaelt 
on  the  merits.  And  In  such  a  case,  an  appellate 
court  will  reverse  a  decree  In  favor  of  the  plali 
aud  dismiss  the  bill,  thongh  no  objection  to 
Jurisdiction  was  taken  In  the  court  iKlow,  Oreen 
V,  MasBle,  21  Oratt.  8M.  MS,  citing  with  approva 
principal  case.  See  further  on  tbUsnbject^tiol 
to  Oreen  v.  Massie,  11  Qratt.  SK. 


A'Korkel  having  brought  an  action  of 
lUmpsit  against  Ranlcin  in  the  county 
irt  of  Augusta,  obtained  a  verdict  and 
judgment  therein,  in  August  1814.  There- 
upon Rankin  exhibited  a  bill  of  injunction  in 
the  superiour  court  of  chancery  at  Staunton. 
The  bill  alleged,  that  the  complainant  had 
paid  the  whole  debt  for  which  M'Korkel  had 
brought  suit,  "as  evidenced  by  receipts  and 
ordera  in  his  possession  :"  that  on  the  trial, 
raa  unable  to  prove  M'Korkel's  handwrit- 
and  a  verdict  was  found  against  him  for 
Lmount  claimed  ;  that  M'Korkel  being  an 
obscure  man,  there  were  few  persons  who 
ever  seen  him  write,  or  knew  any  thing 
of  his  handwriting  :  that  a  witness  by  the 
name  of  Stewart,  summoned  on  the  part  of 
M'Korkel,  did  prove  that  he  was  directed  by 
M'Korkel,  as  his  agent,  to  give  up  to  the 
complainant  the  original  evidences  of  the 
debt  then  claimed,  and  take  his  bond  for  a 
much  less  sum,  to  wit,  the  sum  of  £37.  15. 
'hich  he  acknowledged  to  be  the  balance 
ue :  that  in  relation  to  the  proof  of  the 
receipts  and  orders,  one  of  M'Korkel's 
witnesses  had  told  the  complainant,  he 
thought  he  woold  know  the  handwriting  of 
M'Korkel;  but thecomplainantdldnot 
"present  his  credits  on  the  trial, 
because  he  found  they  could  not  be 
established  r  that  he  believes,  a  certain  Vin- 
cent Tapp  had  knowledge  of  Ihe  principal 
facts  stated  in  the  bill,  and,  at  least,  a  perfect 
knowledge  of  the  handwriting  of  M'Korkel ; 
'  it  being  discovered  that  Tapp  was  surely 
he  action  at  law,  for  the  costs  which 
might  be  recovered  against  the  plaintiff  in 
that  action,  and  therefore  "  precluded  from 
giving  evidence,  as  he  was,  on  the  trial, 
calledon  to  do.  with  an  offer  of  being  relieved, 
which  was  not  accepted  by  counsel,  as  he 
believes,"  thecomplainant  was  thus  deprived 
of  his  evidence,  and  is  obliged  to  seek  relief 
in  equity,  by  appealing  to  the  conscience  of 
M'Korkel  and  Tapp  :  that  he  was  surprised 
an  the  trial  by  these  circumstances,  and  the 
jurymostunexpectedly  gave  a  verdict  against 
him  for  the  full  amount  of  the  claim,  and 
more,  notwithstanding  Stewart's  evidence  as 
aforesaid  :  and  that  the  court  refused  to  grant 
him  a  new  trial.  Tapp  was  made  a  defend- 
ant to  the  bill,  along  with  M'Korkel. 

Tapp  died  before  the  cause  was  matured  a» 
to  him.  In  1825,  the  snit  was  revived  against 
his  administrator,  who  put  in  an  answer, 
stating,  among  other  things,  that  since  the 
bill  was  filed,  his  intestate  had  become  the 
assignee  of  the  judgment.  The  assignment 
was  obtained  in  18IS,  while  the  injunction 
was  pending. 

The  answer  of  Tapp's  administrator  was 
the  only  one  filed ;  the  cause  having  been 
proceeded  in  against  M'Korkel  by  publtca- 

Upon  the  proofs  exhibited,  the  circuit  conrt 
of  Augusta  (to  which  the  case  was  trans- 
ferred) pronounced  a  decree  awarding  a  new 
trial  at  law.  From  this  decree  an  appeal  was 
allowed, 

Baldwin  and  Michie  for  the  appellant. 

Peyton   atid   A.     H.    H.    Stewart   for   the 
appellee. 
480         'PARKER.  J.    The  first  question  for 
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Gooaideratioii    in    thlt     cas«    is,     whether 
the  plaintiff  la   tlie   injunction   iias   shewn 
■nffici«at  equity  oa  th«  face  of  his  bill, 
entitle  himself  to  relief.     If  he  has  not,  I 
injunction  ou|fht  to  have  been  dissolved 
motion  by  any  person  interested,  though 
answer  was  filed.    Mintum  t.   Seymour, 
Johns.   Ch.   Rep.   173 ;  New   York  Printing 
and  Dyeing  Elstablishment  v.  Fitch,  1  Paige 
97.    It  can.  Indeed,  scarcely  require  authority 
to  satisfy  na,  that  an  injunction,  which  ought 
not  to  have  l>een  granted,  should  not  be 

{Here  the  judge  recited  the  aUegatloo 
the  bill,  as  they  are  above  set  forth  ;  and  then 
proceeded  as  follows  :] 

These  are  the  facts  stated  la  the  bill, 
npon  which  the  complainant  applied  for  and 
obtained  an  injunction.  Was  the  court  justi- 
fied in  granting  it  7  I  think  it  was  not. 
The  rule  is  now  well  settled,  that  after  a  trial 
at  law,  if  there  appear  to  have  been  no  fraud 
or  snrprise  upon  the  part  of  the  plaintiff, 
equity  catiDot  relieve  the  defendant  from  the 
conseqaeoccs  of  mere  neglijience.  notwith- 
standing it  may  be  manifest  that  great  injus- 
tice has  been  done  him  at  Ian.  If  it  appears 
that  by  the  use  of  proper  diligence  he  could 
have  defended  himself  successfully,  however 
hard  his  case,  equity  must  not  interfere ;  and 
this  upon  sound  principles  of  general  policy, 
irhich  no  court  is  at  liberty  to  disregard, 
for  this  may  be  cited  the  cases  of  The 
Aoditor  V,  Nicholas,  2  Munf.  31  ;  Faulkner's 
adm'z  V.  Harwood,  6  Rand.  125  ;  Arthur  v. 
Cbavis,Id.  142,  and  several  more  recent  cases. 

The  bill  on  its  face  shews,  that  the  defend- 
ant at  law  took  do  steps  to  defend  himself 
before  that  fomm.  He  chose  to  rely  on  the 
plaintiff's  witnesses,  without  ascertaining 
the  fact  whether  (hey  could  or  could  not 
prove  M'Korkel's  handwriting,  and  without 
enqniring  for  other  testimony.  He  depended 
on  the  declaration  of  one  of  them,  that  he 
thought  he  should  know  it,  without  giving 
himself  the  trouble  to  shew  him  the 
481  receipts  and  orders,  *and  place  the  mat- 
ter beyond  a  donbt.  It  does  not  even 
appear  from  his  bill,  that  he  attempted  to 
prove  the  receipts  and  orders  on  the  trial,  or 
that  be  produced  them  at  all  before  the  jury  ; 
(or  in  two  places  it  is  alleged  that  he  withheld 
and  failed  to  produce  them,  without  pretend- 
ing that  be  endeavoured  to  obtain  other 
witnesses,  and  failed.  Nor  Is  this  all.  He 
charges  that  there  was  a  person  present  at  the 
trial  who  was  well  acquainted  with  M'Kor- 
kel's handwriting,  and  with  all  the  matter  of 
hisdefence;  and  yet  he  made  no  attempt  be- 
fore the  court  to  have  his  evidence  received. 
And  what  reason  does  he  assign  for  this  gross 
omission  ?  No  other,  than  that  this  person 
waa  surety  for  the  costsof  suit,  if  the  plain- 
tiff should  be  cast  in  the  action.  He  had 
nothing  to  do  bnt  to  release  Tapp  (if  indeed 
his  being  the  plaintiff's  surety  for  costs 
formed  any  objection  to  his  testimony 
for  the  defendant)  and,  according  to  his 
own  shewing,  to  prove  by  him  his  whole 
case;  and  yet  he  was  so  ignorant  or  neg- 
ligent a*  to  omit  this  obvious  duty.  This 
is  too  palpable  a  departure  from  the  legal 
diligence  required  of  every  snitor,  to  entitle 


the  complaint  to  relief.  And  then  as  to  his 
complaint  that  upon  the  plaintiff's  own  evi- 
dence the  jury  gave  an  improper  verdict, 
in  assessinK  damages  to  a  greater  amount 
than  jCZT.  15.  as  proved  by  Stewart,  and  that 
the  court  refused  to  grant  a  new  trial,  it  is 
only  necessary  to  say,  that  he  has  shewn  no 
reason  for  not  filing  a  bill  of  exceptions,  and 
carrying  the  case  to  an  appellate  court. 
That  this  was  his  proper  remedy,  and  that 
equity  will  not  interfere  on  such  aground,  is 
settled  by  Syme  Ac.  v.  Montague,  4  Hen.  & 
Uunf.  180,  and  the  other  decisions  referred 
to  in  2  Rob.  Pract.  213. 

It  is  to  be  observed,  that  the  plaintiff  in  the 
injunction  does  not  allege  that  he  has  dis- 
covered new  evidence  since  the  trial,  which 

he  knew  not  of.  or  by  reasonable 
482      'diligence   could    hot    have   obtained, 

before  ;  nor  that  any  material  adventi- 
tious circumstances  had  arisen,  which  were 
not  foreseen,  and  could  not  have  been  guarded 
against.  It  appears  from  his  own  bill,  that 
he  had  every  reason  to  believe  it  waa  at  least 
doubtful  whether  he  could  prove  the  receipts 
and  orders,  unless  Tapp  was  admitted  as  a 
witness,  it  would  therefore  have  been  the 
most  common  act  of  prudence,  to  take  the 
necessary  steps  to  obtain  the  benefit  of  his 
testimony  ;  or,  if  he  chose  pot  to  rely  on  that, 
to  file  his  bill  for  a  discovery  in  aid  of  his 
defence  at  law.  After  seeing  the  necessity 
of  proving  his  offsets,  he  ought  not  to  have 
waited  to  take  his  chance  before  a  jury,  but 
ought  to  have  applied  sooner  for  the  assist- 
ance of  equity.  In  every  point  of  view,  his 
conduct  was  marked  by  gross  neglect,  or  by 
that  ignorance  of  the  law   which  "excuseth 

If  this  be  so,  the  case  is  at  an  end.  .  No  plea 
or  demurrer  is  necessary  to  raise  an  objection 
to  the  jurisdiction,  where  no  equity  appears 
on  the  face  of  the  bill.  Pollard  v.  Patterson's 
adm'r,  3  Hen.  &.  Munf.  67. 

This  opinion  renders  it  unnecessary  for  me 
to  say  any  thing  of  the  proofs  in  the  cause, 
although  I  have  carefully  looked  into  them. 
They  are  of  a  nature  to  induce  me  to  fear 
that  injustice  may  have  been  done  to  the 
appellee,  by  a  verdict  and  judgment  for  the 
full  amount  of  the  plaintiff's  claim,  and  to 
wish  that  fae  could  have  had  the  advantage 
of  another  trial.  But  this  he  cannot  have, 
consistently  with  sound  and  well  established 
principles  ;  and  if  he  could,  there  is  much 
reason  to  doubt  whether  equal  injustice  might 
not  now  be  done  to  the  appellant. 

The  decree  directing  a  new  trial  must,  in 
my  opinion,  be  reversed,  and  the  bill  dis- 
missed with  costs. 

CABELL  and  BROCKENB ROUGH,  J,, 
concurred. 

!3  •TUCKER,    P.     I  cannot   concur  in 

the  decree  of  reversal  pronounced  by  my 
brethren  ;  but  I  have  so  often  and  so  unsuc- 
cessfully presented  my  views  upon  this  ques- 
tion of  jurisdiction,  that  I  deem  it  neither 
necessary  nor  proper  to  repeat  them  here. 
The  decree  must  be  reversed  and  the  bill  dis- 
missed, according  to  the  opinions  of  a 
majority  of  the  court. 
Decree   reversed  and  bill  dismiss 
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4^4       'Handly  v.  Snodgrua  and  Otheri. 

July,  isas.  LenisbnrE. 
Eiscuton*— Suit  M  SnrcfauKa  adil  Palilly  A«aant<— 
What  Delay  loMtttdaat  for  Raf  lUlat  RcUel.— Tbe  de- 
lay of  lesaues  for  elsbt  years  la  LnHtltute  a.  suit 
to  SDrcharge  and  falsify  Uie  BecUed  accoQiiu  of  an 
execnCor.  la  Dot  snndent  ground  for  refiulQE 
relief,  especially  as  one  of  tbe  complalnanu  vaa  a 
female  and  Doderasejtlieu  tbe  setclemenl.  was  If 
prosreBs.  tboQKb  probably  of  full  ase  wben  it  was 
returned  W  tbe  court  of  probate  and  recorded. 


Applied  t»  DbbaneoMBts.t— Tbe  principle  estab- 
llsbed  In  Garrell  Ac.  v.  Carr  Ac,.  S  Lelirb  WT,  applied 
wbere  tbe  will  directed  tbe  estate  to  be  pat  out  at 
Interest.  Tbeexecntor  not  bavins  chosen  to  do  so. 
bell  to  becoDsldered  as  a  borrower,  and  annually 
cbarsed  wltb  Interest;  and  sncb  interest,  and  not 
tbe  principal.  Is  lobe  applied  to  tbe  dlBbursements. 

Decrees:— Interest  OB  ■Btemt—Css*  at  Bar.— AltboDKta 
a  decree  elves  Interest  on  a  sum  which,  according 
to  tbe  mode  of  statins  tbe  account.  Is  Itself  Inter- 
est, yet  If  It  be  manifest  that  a  settlement  npon 
proper  principles  would  bare  made  the  balaace 
larger,  and  tbat  such  balance  would  have  been 
principal,  tbe  decree  will  not  be  reversed  at  tbe 
Instance  of  the  debtor. 

LeKw:lu—Dwrwln  Favour  of  Lesataea  Jolntly-RlKfat 


-Wber 


tbe 


Islnfavo 


e  for  . 


n  doe  by  an  eiecntot  to  leeatees 
tbe  legatees  jointly  for  tbe  wholi 

beluB  In  favour  of  each  legatee 

iper  part,  the  error  Is  not  one  by  which  the 

;cutor  U  aggrieved,  and  be  bas  no  right  to  bavi 

:  decree  reversed  therefor. 

—Proper  Moda  of  5tBtli«,— Tbi 
proper  mode  of  stating  an  executor's  account  aftei 
a  reasonable  time  has  been  allowed 
of  debu.  laid  down  in  the  opinion 


dellve 


dby  tt 


ra.— Oq  all  matters  pertaining  to  ei 
lors,  see  monographic  not/  on  "'Biecutors 
Administrators"  appended  to  Kosser  v.  Deprit 
Gratt  9. 

-tExecatari^  AccoHats— Settlement—ParBeats  to  Be 
AppHed  ta  Discharge  of  Prindpal.— In  Andersoa  v. 
Plercy,  20  W.  Va.  9M.  It  Is  said;  "In  executorial 
accounts  both  bere  and  In  Virginia  tbe  payments 
are  applied  to  tbe  dlscbarge  of  principal  and  not  of 
Interest,  so  long  as  any  principal  la  due;  and  the 
Interest  Is  brought  Into  tbe  account  only  at  the  close 
of  the  transaction.  See  Oranberry  v.  Qranberry.  I 
Wash.  2M:  Sheppard  v.  SUrke.  t  Hunf.  gt:  Bnrwell 
v.  Anderson.  S  Lelgb  U3.  Wblle  this  is  the  general 
rule  for  selUIng  an  executor's  account.  It  Is  not  an 
Invariable  one:  but  there  Is  in  this  case  no  necessity 
to  point  oat  tbe  exceptions  to  It.  as  tbey  are  Inappli- 
cable to  tbe  case  under  consideration.  Tbese  rules 
for  tbe  settlement  of  an  execatortal  account  are 
continued,  till  there  bas  been  a  reasonable  time 
allowed  for  the  payment  of  tbe  debts  of  tbe  estate. 
wbeu  the  executorial  account  proper  should  be 
closed,  and  tbe  balance  then  due  from  the  executor 
should  be  charged  against  him  as  a  bormwer;  and 
until  the  distribution  of  the  estate  from  that  time 
the  account  between  him  and  tbe  residuary  legatees 
should  be  adjusted  as  an  account  between  debtor 
and  creditor.  See  Handltv  t.  Snodgran.  S  LOgA  «0: 
Garrett  v.  Carr.  8  Lelgb  »18." 

tOecrees.— See  monographic  jiole  on  "Decrees" 
apl>ended  to  Evans  v.  Spnrgln.  II  Gratt  in. 


Dacraa  tor  Lagacy— Pall  arc  to  Reqalre  RetandlaB  Boad 
— BftacLI— Tbe  former  decisions,  that  a  decree  lu 
favour  of  a  legatee  asalnst  an  eiecntor,  which 
omitted  to  require  a  refunding  bond,  would  be 
considered  erroneous,  and  for  such  error  would  be 
reversed  wltb  costs,  reviewed  by  the  court,  and  », 
dlflerentrule  now  established. 
Same— Same— Appellata  Practice. I— Wbere  Itls  appar- 
ent that  such  omission  was  not  Inteutlonal.  but 
resulted  entirely  from  Inadvertence,  an  appellate 
court,  If  the  decree  be  right  In  other  respects,  will 
aOrm  It  so  far  as  It  has  gone,  with  costs  to  tbe 
appellee  astbe  party  substantially  prcTBlllng.  and 
will  then  proceed  to  make  such  further  decree  In 
relation  to  a  refunding  bond,  as  the  court  below 
ought  to  have  made. 

Robert  Saodgrass  made  his  will  od  the  3d 
of  September  1806,  whereby  he  desired 
48S      all  hi«  just  debts  to  *be  paid  by  hia 
executors,  for  which  pnrpoac  he  sub- 
jected his  estate  in  the  first  instance.     Then 
he  disposed  of  tbe  residue  as  follows  : 

"  I  desire  and  do  hereby  authorize  my 
executors  to  rent  out  m;  real  estate  and 
hire  out  my  negroes,  except  the  old  woman 
Magg,  who  1  wish  to  be  hired  by  my  exec- 
utors, and  in  case  she  should  be  renilered 
incapable  of  work,  as  much  of  the  money 
arising  from  her  hire  to  be  applied  to  her 
support  ;  and  all  the  rest  of  mj  personal 
estate,  and  the  money  [as  much  as  is  neces- 
sary) arising  from  said  rent,  hire  and  sale, 
to  be  applied  to  the  maintenance  and  school- 
ing of  my  children,  and  the  balance,  if  any, 
to  be  put  out  to  interest.  ■  I  also  desire,  when 
my  youngest  child  comes  of  age,  that  my 
land  be  sold  in  the  way  my  executors  think 
most  to  the  interest  of  my  children.  I  also 
will  that  as  my  children  come  of  age  or 
marry,  that  they  receive  an  equal  share  of 
my  personal  estate ;  and  as  tbe  education 
and  maintenance  of  my  youngest  children 
will  be  more  than  the  older  ones,  my  will 
further  is,  that  my  executors  pay,  out  of  the 
rent  of  my  land,  such  expenses  as  the  guard- 
ian shall  think  necessary  for  that  purpose. 
I  also  will,  that  the  balance  of  the  rent  of 
the  land,  if  any,  and  the  money  arising  from 
the  sale  of  said  land,  be  equally  divided  bc- 


-See  monographic  lul*  OD  "Stat- 
utory Bonds"  appended  to  Ooolsby  v.  Strotber.  11 
GratL  IITT. 

lAppeVate  Praetlet  Casta.— In  Harks  v.  Hill.  It 
Uratt  MO.  Ut.  a  decree  was  reversed  with  coata  to 
the  appellees.  The  court,  citing  the  principal  case. 
Blesslngv.  Beatty.  lRob.n7:  Williamson  v.  Howard, 
%  Bob.  SB.  and  Boyce  v.  Smitb.  9  Gratt.  TIM,  as  Jnstlfy- 
Ing  It  In  decreelns  tbe  costs  of  the  appeal  to  the 
appellees,  said;  "In  all  of  these  cases  (cases  above 
cited)  the  appellant  succeeded  lu  obtaining  the 
correcting  of  errors,  wbicb  If  allowed  to  stand, 
might  bave  operated  to  their  prejudice;  yet.  In  each 
case,  tbe  costs  of  the  appeal  were  slven  to  tbe  appel- 
lee. In  some  Instances,  the  decree  of  tbe  circuit 
court  was  afflrmed  wltboul  preladlce:  In  olbeiB  the 
decree  was  amended,  and  as  amended,  afflrmed: 
and  In  others,  tbe  decree  was  reversed  with  coats  to 
the  appellees."  See  principal  case  also  cited  In 
Drake  v.  Lyons.  S  OratL  ST. 

For  further  authority  Id  point,  see  monograpblc 
'Coats"  appended  to  Jonea  i 
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tween  my  aons  Tilghman  and  William 
Adams,  and  mj  danghtera  Sabra,  Elizabeth, 
Jeanj  and  Miranda,  when  toy  jouugrest  child 
comes  of  agv.  And  I  do  request  taj  friend 
and  aeigtabour  Edward  Mitchell  to  take  the 
giiardianBhip  of  all  my  above  named  chil- 
dren, and  to  pnt  oat  my  said  children  to  such 
places  as  he  thinks  best,  and  to  superintend 
the  education  of  my  said  children,  and  bind 
oat  my  sons  to  trades  when  they  come  to 
proper  age  for  that  purpose.  And  I  do 
hereby  anKriat  my  brother  Joseph  Snodg-rasa 
and  Tilg'hman  West  executors  of  this  my 
last  will  and  testament." 

At  November  term  1806  of  Botetourt  county 
court,  the  will  was  proved  and  ad- 
4S6  mitt^  to  the  record,  and  Joseph  *Snod- 
grasB  qtialitied  as  executor.  At  the 
same  time  an  order  was  made  appointing' 
appiaiaers  of  the  personal  estate ;  under 
which  anappraisementwaamade  in  the  same 
month.     It  amounted  to  4101  dollars  31  cents. 

Joseph  Snodg^rass,  the  executor,  died  in 
the  summer  or  fall  of  1809,  having  made  a 
will,  which  was  duly  recorded,  whereby  he 
appointed  Alexander  Handly  and  John 
Walker  his  executors.  Handly  atone  quali- 
fied ;  and  tfaenceforth  he  acted  as  the  exec- 
ntor  of  Robert  Snodgrass. 

Under  an  order  of  the  court  of  probate, 
made  at  October  term  1609,  the  accounts  of 
Joseph  SnodgrrasB  as  executor  of  Robert  were 
stated  by  commissioners  appointed  for  the 
purpose ;  and  according  to  this  settlement, 
which  was  returned  to  court  and  ordered  to 
be  recorded  at  Ang-ust  term  ISIO,  there  was 
a  balance  due  from  the  executor  on  the  25th 
of  November  1809,  of  3066  dollars  78  cents. 

Under  an  order  made  at  February  term 
1823,  a  commiasioner  in  chancery  reported, 
that  after  giving-  notice  to  the  parties,  he 
had  examined  the  acconnts,  and  found  the 
balance  due  from  Joseph  Snodgraas  as  exec- 
utor, on  the  same  25th  of  November  1809,  to 
be  Z77S  dollars  97  cents.  He  also  took  an  ac- 
count of  Handly's  transactions  as  executor 
of  Robert  Snodgrass,  shewing  how  much  he 
had  received  and  paid,  to  November  1822, 
without  making  any  annual  rests.  Handly 
having  rendered  an  account  of  interest  re- 
ctived  by  him  for  money  loaned  out,  the 
conmisaioner  debited  him  with  the  amount 
so  received,  but  made  no  charge  against 
him  of  interest  upon  the  yearly  balances. 

The  same  commissioner  made  another 
settlement,  under  an  order  made  at  February 
term  1826,  in  which  he  charged  Handly  with 
farther  sums  received  by  him,  gave  him 
credit  for  farther  payments  and  for  commis- 
sions upon  his  receipts,  ascertained  the  bal- 
ance dne  from  him,  and  stated  the 
487  portions  to  which  the  different  •lega- 
tees were  entitled  of  the  balance  thus 
ascertained.  This  settlement  was  returned 
and  ordered  to  be  recorded  at  November 
term  1826. 

In  1834,  a  bill  was  filed  in  the  circuit  court 
of  Botetourt  by  Tilghman  Snodgrass,  Wil- 
liam A.  Snodgraas  and  Miranda  Snodgrass, 
to  surcharge  and  falsify  the  accounts  settled 
in  1823  and  1826.  It  stated,  that  Sabra 
and  Elizabeth,  two  of   the   daughters   men- 


died  intestate  and  without  issue,  and  that 
Jenny,  another  daughter,  by  her  will  gave 
the  whole  of  her  interest  in  the  estate  to  the 
complainant  Miranda  for  life,  remainder  to 
Robert  S.,  Henry  W.  and  William  N.  Snod- 
graas, infadt  children  of  Tilghman  Snod- 
graas. The  bill,  Ijeaides  detailing  objections 
to  numerous  items  in  the  accounts,  particu- 
larly insisted  that  the  executor  ought  to  be 
charged  with  interest  on  the  balances  in  his 
hands,  annually,  and  that  his  disbursements 
ought  to  be  defrayed  out  of  the  interest  on 
the  balances.  It  alleged  that  there  were  no 
demands  against  the  estate,  to  prevent  him 
from  putting  out  those  balances  at  interest ; 
that  loans  were  In  fact  made  by  him,  and 
that  borrowers  were  required  to  pay  usurious 
interest.  Handly  and  the  infant  children  of 
Tilghman  Snodgrais  were  made  defendants. 

Handly,  by  his  answer,  strongly  objected 
to  the  settlemenU  of  1823  and  1826  being  dis- 
turbed after  such  a  lapse  of  time,  and  relied 
upon  the  circumstance  that  Che  last  settle- 
ment was  made  on  the  motion  of  the  guard- 
ian of  the  complainant  Miranda,  and  at  the 
instance  of  the  other  plaintiffs  in  this  suit. 
He  staled,  that  when  that  settlement  was  re- 
turned to  court  and  ordered  to  be  recorded, 
all  the  complainants  were  upwards  of  twenty- 
one  years  of  age,  and  some  of  them,  as  he 
believes,  near  thirty  years  old.  And  he 
charged  that  all  of  them  were  personally 
present,  and  that  they  were  satisfied  with 
and  acquiesced  in  the  settlement.  They  re- 
ceived from  him  the  amounts  coming 
488  to  each  according  "to  the  settlement, 
and  executed  to  him  refunding  bonds. 

The  infant  defendants  answered  by  a 
guardian  ad  litem. 

An  order  was  made  by  the  circuit  court, 
directing  Handly  to  settle  his  accounts  before 
a  commissioner  of  the  court.  Under  this  or- 
der, the  commissioner  stated  an  account, 
malting  annnal  rests  on  the  2fith  of  Novem- 
ber in  each  year.  He  charged  the  executor 
with  the  sums  annually  received  by  him  for 
rents  and  hires,  and  gave  him  credit  each 
year  for  commissions  and  disbursements, 
which  were  thus  paid  out  of  the  receipts  in 
that  year.  By  stating  the  account  in  this 
way,  and  putting  the  disbursements  against 
the  principal,  it  appeared  that  on  the  25th 
of  November  1827,  the  day  to  which  the  settle- 
ment extended,  the  whole  principal  was  ex- 
hausted ;  but  there  was  a  balance  of  interest 
dne  the  estate,  amounting  to  1733  dollars  42 

Both  parties  excepted  to  the  commissioner's 
report,  and  the  circuit  court  overruled  the 
exceptions  of  both.  Whereupon  the  court, — 
being  of  opinion  that,  under  the  circum- 
stances of  the  case,  the  transactions  should 
be  considered  aa  having  closed  on  the  25th 
of  November  1827,  at  which  time  the  execu- 
tor should  have  paid  over  to  those  entitled 
the  amount  in  his  hands  ;  that  the  parties, 
from  that  period,  stood  towards  each  other  in 
the  relation  of  debtor  and  creditor,  and  the 
amount  in  the  executor's  hands  should  be 
considered  as  principal,  upon  which  he  should 
pay  in  teres t,^adjadged,  ordered  and  decreed 
that  the  defendant  Handly  pay  to  the  plain- 


ttoned  in  the  will  of  Robert  Snodgrass,  bad  tiffs  the  said  sum  of  1733  dollars  42  cents. 
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with  interest  from  the  aaid  25th  of  November 
1827,  and  their  costs  of  suit. 

From  this  decree  an  appeal  waa  allowed, 

on     a     petition   of    Handtj,    repeating   the 

ground  taken  in  hie  answer  as  to  the  effect 

of  the  former  aettlements,  and  assigning  the 

following  additional  errors : 

489  *1.  That   the  circuit   coart   had,  by 
its  decree,   given    interest    upon    the 

sum  of  1733  dollars  42  cents  from  the  25th  of 
November  1827  until  paid,  whereas  the  re- 
port of  the  commissioner  shewed  this  balance 
to  be  composed  entirely  of  interest,  and  the 
allowance  of  interest  upon  it  was  giving 
the  plaintiffs  compound  interest. 

Z.  That  the  court  had  given  a  joint  decree 
in  favour  of  the  plaintiffs,  instead  of  ascer- 
taining and  determining  how  much  the  plain- 
tiff Miranda  was  entitled  to  receive  in  her 
own  absolute  right,  and  how  much  she  was 
to  hold  and  en  jo;  during  her  life. 

3.  That  the  plaintiffs  were  not  required 
to  give  refunding  bonds. 

Brockenbrough  and  Edward  Johnson  for 
the  appellant. 

J.  F.  Anderson  and  F.  T.  Anderson  for 
the  appellees. 

TUCKER,  P.  The  1st  point  relied  upon 
by  the  appellant  in  this  case  is,  that  the  ap- 
pellees having  unreason  ably  delayed  for  eight 
years  to  institute  this  suit  to  surcharge  and 
falsify  the  account  of  1826,  their  bill  should 
have  been  dismissed  without  farther  enquiry. 
I  cannot  think  so.  One  of  the  complainants 
was  a  female  and  under  age  when  that  ac- 
count was  in  progress,  though  probably  of 
full  age  when  the  report  was  returned  and 
confirmed  ;  and  though  the  other  complain- 
ants were  of  full  age,  the  gross  errors  in  the 
account  of  1826  must  satis^  every  mind,  that 
an  equally  gross  ignorance  alone  could  have 
prevented  their  taking  measures  for  its  cor- 
rection. Moreover,  the  statute  of  1826  hav' 
ing  now  established  a  limitation  of  ten  years 
for  suits  of  this  description,  we  cannot,  in  i 
case  like  this,  however  inclined  to  frowi 
upon  stale  demands,  reject  a  party  whose 
suit  has  been  commenced  within  that  period. 
Now  here,  the  foundation  of  this  snit  being 
to  surcharge  and  falsify  the  account  of  1826, 
the  limitation  must  be  taken  from  that 

490  date ;  or  at  most  from  *1825,  the  matu- 
rity of    the    youngest   child,    before 

whose  attainment  of  full  age  no  account  could 
t>e  demanded  according  to  the  provisions  of 
the  will.  I  do  not  think,  therefore,  that  this 
objection  is  valid. 

2.  As  to  the  charge  of  interest  upon  inter- 
est from  1827.  If  this  charge  were  wrong, 
still  it  is  obvions  that  had  the  account  been 
properly  settled,  the  balance  against  the  ex- 
ecutor would  exceed  the  sum  now  reported  to 
be  due.  Carter's  ex'ors  v.  Cutting  and  wife, 
5  Munf.  238;  Burnley's  adm'or  v.  Duke  Ac, 
1  Rand.  108.  For  b;  the  will  the  estate  was 
directed  to  be  put  out  at  interest,  and  accord- 
ing to  the  decision  in  Garrett  &c.  v.  Carr  Ac. 
if  the  executor  did  not  choose  to  do  so,  he  is 
to  be  considered  as  a  borrower,  and  should  be 
annually  charged  with  interest,  and  the  in- 
terest and  not  the  principal  should  be  applied 
to  the  disbursements.  A  settlement  upon 
this  principle,  even  without  holding  him  to 


strict  account  for  his  large  profits  made  by 
usury,  would  have  made  the  balance  much 
larger ;  and  moreover,  that  balance  would 
have  been  principal,  as  the  interest  and  not 
the  principal  would  have  been  absorbed  by 
the  disbursements.  Moreover,  the  transac- 
tions of  the  estate  were  closed  la  1S27,  at 
latest.  They  should  have  been  considered 
as  closed  soon  after  the  testator's  death. 
According  to  the  case  of  Garrett  Ac.  v.  Carr 
Ac.  the  balance  should  have  been  struck  af- 
ter a  reasonable  time  allowed  for  payment  of 
the  debts.  The  balance  should  have  been 
charged  against  him  as  a  borrower;  and 
from  that  time  until  the  distribution,  the  ac- 
count should  have  been  adjusted  as  an  ac- 
count between  ordinary  debtor  and  creditor. 
When  the  time  of  distribution  arrived,  the 
amount  appearing  due  should  have  I>eeQ  ap- 
portioned at  once  among  the  distributees,  and 
the  portion  of  each  carried  to  the  separate  ac- 
count of  each  individually.  It  would  then  of 
course  have  been  due,  and  being,  aa  to  them, 
a  principal  sum  due,  it  would  carry  inter- 
est. The  result  is  precisely  the 
491  "same  as  the  case  now  stands;  and 
there  Is  no  error  in  this  regard. 

3.  The  next  point  I  shall  consider  is  the 
objection  to  the  joint  character  of  the  decree. 
This  is  doubtless  irregular,  but  it  is  no 
concern  of  the  appellant;  since  the  complain- 
ants having  made  themselves  his  joint  cred- 
itors by  taking  a  joint  decree,  he  can  safely 
pay  to  all  or  any,  and  the  receipt  of  any  one 
will  t>e  good  against  all.  He  can  then  suffer 
no  injury  ;  and  if  so,  he  was  entitled  to  no 
appeal,  since  the  statute  gives  the  appeal 
only  to  those  who  are  aggrieved  by  the 
decree.  And  such  has  always  t>ecn  the 
course  of  this  court.  The  plaintiff  in  error 
must  shew  an  error  to  his  prejudice,  or  he 
will  not  be  entitled  to  a  reversal. 

4.  The  remaining  error  assigned  is  the 
omission  to  require  a  refunding  t>ond.  I 
am  free  to  confess,  that  in  many  former 
decisions  of  this  court,  this  omission  has 
t>een  considered  as  a  substantive  error,  for 
which  decrees  have  been  reversed  with  sosts. 
The  hardship  of  this  case,  however,  with  the 
conviction  of  the  utter  uselessnesa  of  such 
a  bond,  where  thirty  years  have  elapsed 
from  the  testator's  death,  and  where  his 
debts  seem  not  to  have  amounted  to  100 
dollars  at  his  decease,  bad  pressed  upon  my 
mind  the  consideration  of  the  propriety  of 
conforming  our  practice  in  relation  to  this 
matter,  to  the  recent  decisions  of  the  court 

analogous    cases,    rather    than     to    the 

former  adjudications.     It  seems  to  me.  that 

''  '    an  abuse  of  justice  to  reverse  the  decree 

1  inferior  court,  not  for  an  error  in    the 

actual  judgment  of  the  court,  but  for  a  mere 

omission  or  oversight,  which  in  many  cases 

the   losing   party   stands  by  and    witnesses 

without  objection,  that  it  may  be  used  to  his 

advantage    in    a    superior    tribunal.    It   is 

'ous  that  the  failure  in  those  cases  to 

require  bond  is  always  an   oversight.     It   is 

ver  intentional.     If  a  court  were  to  refuse 

require  it,  there  would  be  good  ground  of 

complaint.    But  where    it    is   bat  an 

I      omission,  and  where  all  "the  principles 

and  details  of  a  decneifu^iff, favour 
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of  the  appellee,  onght  the  conrt  nevertheless 
to  rcTerse  the  decree  ?  or  ought  it  oot  rather 
toaSirm  it,  taking  care  to  correct  it  in  the 
matter  Id  which  it  is  defective  T  In  favonr 
of  the  latter  course  of  proceeding,  there  are 
onmerous  precedents  of  the  affirmance  of 
decrees  in  which  there  were  important 
mniisioD  or  defects  to  the  prejudice  of  the 
appellant,  where  it  was  apparent  that  they 
resulted  not  from  the  judgment  of  the  court, 
bat  from  inadvertence.  Of  some  of  these 
cases  I  will  take  notice.  In  some,  there  was 
a  reversal  with  costs  to  the  appellee ;  in 
others,  there  was  anaffirmattce,  with  a  cor- 
rection of  the  error  merely. 

Of  the  first  description  is  the  case  of  Vail 
v.  Nelson,  4  Kand.  478.  That  was  an 
injunction  by  a  vendee  against  his  vendor, 
on  the  ground  that  a  title  could  — "  *--  •— ■* 


t  be  had. 
The  injuaction  was  dissolved,  and  a  convey- 
ance ordered.  The  vendee  appealed.  This 
court  was  of  opinion  that  the  order  was 
defective,  in  not  aanexlng  it  as  a  condition 
of  the  diuotution,  that  the  conveyance  should 
be  made.  Yet  it  gave  the  appellee  his  costs, 
though  it  might  seem  that  the  appellant  had 
good  cause  of  appeal.  The  same  principle 
was  followed  in  Cunningham  v.  Patterson,  3 
Kand.  66,  where  the  conrt  erred  in  not  con- 
veuting  th»  necessary  parties.  In  that  case, 
judge  Cabell,  delivering  the  opinion  of  the 
court,  makes  this  very  appropriate  remark  : 
"Had  the  appellant,  at  the  hearing  of  the 
cause,  brought  to  the  view  of  the  inferior 
court  the  defects  in  the  bill  and  in  the  order 
of  publication,  they  would  doubtless  have 
been  there  amended  or  supplied.  Not  hav- 
ing done  so,  he  shall  not  lie  by  and  take 
advantage  of  tliem  in  the  appellate  court, 
to  throw  on  the  opposite  party  the  costs  of  an 
appeal  which  the  lavr  never  intended  to 
allow  for  the  correction  of  such  defects." 
These  are  wise  and  just  sentiments ;  and 
from  the  inQuenceof  them,  conrtshave some- 
times said  that  the  counsel  shall  not 
493  be  permitted  *to  raise  in  the  appellate 
court,  for  the  first  time,  a  point  which, 
if  made  in  the  court  below,  might  have  been 
obviated.  18  Johns.  Rep.  SS9.  We  follow 
this  principle  frequently,  in  rejecting  objec' 
ttons  to  accounts  where  there  has  been  nc 
exception,  and  in  other  cases.  Brocken- 
brough  Aal.  v.  Blythe'aex'ors  A  al.,  3  Leigh 
619.  And  though  it  is  not  followed  in  all 
cases,  yet  I  am  of  opinion  that  in  cases  of 
this  description  the  principle  is  peculiarly 
araropriate. 

I  proceed  to  notice  some  cases,  where,  for 
errors  against  the  appellant,  the  court  baa 
not  reversed  the  decree,  but  has  simply  o — 
reeled  the  error.  Such  are  the  cases  whi 
the  appellant's  bill  has  been  dismissed  ab- 
solutely, when  it  should  have  been  dismissed 
without  prejudice.  In  these  cases,  although 
the  appellant  is  aggrieved  by  a  decree  con- 
cluding his  rights  forever,  yet  the  error  is 
merely  corrected,  and  the  decree  affirmed. 
Of  this  we  have  many  eiamples.  Joues  v. 
Pilcher's  devisees,  6  Munf.  42S  ;  Stott  &c. 
•r.  Baskerville  Ac,  Id.  20  ;  Eootes  v,  Holliday 
Ac,  Id.  2S1  i  Ellis  V.  Baird,  Id.  456.  So  too 
in  Rankin  v.  Bradford  &  at.,  1  Leigh  163, 172, 


ject,  he  was  held  liable.  The  court  of  chan- 
cery, however,  directed  an  account  of  profits 
of  a  part  of  the  slaves  he  had  purchased  and 
afterwards  sold,  with  a  view  to  charge  him 
with  those  profits,  instead  of  Interest,  for 
which  alone  he  was  liable.  Here  wasan  error 
by  which  he  would  have  been  aggrieved.  Yet 
the  decree  was  aQSrmed  with  costs  to  the  ap- 
pellee, and  corrected  instead  of  being  re- 
versed. So  in  L,ewis  Ac.  v.  Billlps  Ac,  1 
Leigh  366,  though  a  decree  was  rendered 
against  the  holders  of  the  legal  title  for  a. 
conveyance,  without  taking  an  account  of 
the  espeoses  of  procuring  it,  and  making 
the  payment  of  them  a  condition  precedent 
to  the  conveyance,  yet  there  was  no  re- 
versal, but  an  afflrmanc«  with  costs,  and 
the  decree  corrected. 
*Such,  in  my  opinion,  should  be  the 

hound  to  follow  a  practice  which  is  found 
pregnant  with  mischief.  The  practice  of 
the  courts  should  not,  indeed,  be  lightly 
changed ;  but  it  Is  not  like  the  rules  of 
property,  which  can  only  be  changed  by  leg- 
islative power. 

Upon  the  whole,  I  am  of  opinion  to  affirm 
the  decree  with  costs  ;  correcting  the  error, 
as  was  done  in  Heffner  v.  Miller  &  others,  2 
Munf.  43. 

The  other  judges  concurred.  Decree 
affirmed  with  costs,  and  omission  to  require 
a  refunding  bond  corrected. 

•Parsons  v.  M'Cracken  and  Wifs. 
Jul;,  I8S8,  Lewtsburr. 

LBKsdes— Dlstrlbntloa—  Aeqalucence  —  EHset — Cbm 
■»  Bsr.— A  female  slave  la  beaueathefl  by  a  father 
to  tils  danshter.  but  the  name  of  Oie  slave  bavins 
been  altered  after  It  was  Brst  written.  It  Is  doubt- 
ful wliellier  the  bequest  U  of  Harriet  or  Helen. 
The  eiecaton.  couBldertUB  Harriet  to  have 
been  the  slave  intended,  deliver  ber  to  the 
danshter.  Sbe  1h  of  equal  value  wltb  Helen,  and 
Inileeil  preferred  by  the  daurtter.  who.  tboagb 
not  of  age.  accepts  ber.  and  hires  ber  out  until 
Harriet  dies.  Helen  Is  delivered  to  another  lega- 
tee, and  sold  by  blm.  After  about  twenty  years 
from  tlie  time  that  the  slaves  were  delivered  to 
the  lesatees  respectively,  aud  more  than  five 
years  from  the  time  thai  the  daagfater  attained 
fnll  age.  a  bill  lo  equity  isbronsht  byherhnabaud 
and  herself,  to  recover  Helen  aud  her  chlldreo. 
Hbld,  the  lenrth  of  time,  aod  the  acquiescence  of 
the  daoKhter  in  Che  manner  ot  executing'  the  will, 
are  Hafflcleat  eronnds  for  dlsmisslas  the  bill. 

Statute  •!  Umltatlinu-DlHlilJny  Must  Eilst  When 
Bight  •!  Action   AecriMd.*— It    seems.  If  a  party 


•5«alaU  ol  LInltatlMW-DUaUllty  Muct  Exist  Wbes 
RIcMol  ActloD  Accmed.— In  Jones  v.  Lemon.  M  W, 
Va. «».  it  is  said:  "Td  regard  to  the  sUtnte  of  llmi. 
tattoUB,  the  rule  la  well  settled,  that  unleaa  Cliere  is 
au  express  saving'  in  the  statute,  no  person  will 
come  wltbln  Its  exceptions,  and  the  UmltatiooB  will 
operate  asalnst  penona  uuder  disability  as  weU  as 
asalnat  others;  and  the  eipress  eiceptlona  refer 
only  to  BDCh  dlaahlllties  as  exist  at  the  time  the 
rieht  of  actloQ  drst  accrued;  for  while,  it  several 
disabilities  exist  tosether  at  tbat  time,  the  statute 
will  only  begin  to  run  at  the  cessation  of  the  last  of 

appeal  by  the  purchaser  of  a  trust  sub-    them,  yet  if  a  second  disability  occur  after  those 
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claim  tbe  benefit  of  tbe  savins'  tar  iDtants  and 
femes  covert  In  an  act  of  llmltatloDS.  no  otber  dis- 
ablUty  la  available  than  tbe  one  wmch  existed 
wtien  tbe  lisbt  of  action  accrued. 
The  will  of  Jamea  Parsoos  was  admitted  to 
record  in  the  countj  court  of  Hardy  oa  the 
13th  of  April  1813 ;  and  on  the  same  day, 
Rebecca  Parsona  and  Isaac  Parsons  qualified 
as  executrix  and  executor. 

By  a  transcript  from  the  records  of  the 
said  court,  it  appeared  that  the  will  con- 
tained, amon^Bt  other  tbioKa,  the  following 

"1  give  and  bequeath  to  my  three  daujfhtera 
Betsy,  Amanda  Malvina  and  Rebecca  Par- 
•ons  1000 dollars  each,  to  be  paid  to  them  out 
of  my  home  place,  by  my  son  James  Parsona, 
when  they  arrive  at  twenty-one  years,  and 
to  their  heirs.  And  to  Betsy  I  give  nei^roes 
Sally  and  Sambo  (son  of  Jane);  to  Amanda 
Malvina  I  give  negroes  Viney  and  Jerry  ;  and 
to  Rebecca  I  give  negroes  Helen  and  Tom. 
All  this  I  btqueath  to  my  three  daoghters  and 

their  heirs  forever." 
4%         *Rcbecca  having  intermarried  with 

William  M'Cracken,  a  bill  was  filed  by 
M'Cracken  and  wife  in  the  circuit  court  of 
Hardy  county  on  the  20th  of  Novemlier  1833. 
settiog  forth,  that  the  eiccntors  never  as- 
sented to  the  bequest  of  the  said  slave  Helen, 
but  suffered  the  testator's  son  James  Panons 
to  make  sale  of  her  to  George  Fisher,  who 
■till  had  her  and  her  children,  which  were 
numerous,  in  his  possession,  and  refused  to 
five  possession  of  them  to  the  complainanta 
The  executrix  and  executor  were  made  de- 
fendants, together  with  James  Parsona  and 
George  Fisher. 

Rebecca  Parsons  the  executrix  answered, 
that  immediately  after  the  death  of  the  tes- 
tator, his  will  was  opened  and  examined  by 
her  and  her  coexecutor,  with  a  view  to  its 
execution  and  the  distribution  of  his  prop- 
erty according  to  its  provisions ;  when  it 
became  apparent  that  the  slave  Harriet  was 
bequeathed  to  his  daughter  Rebecca,  the 
female  complainant,  to  whom  she  was  accord- 
ingly delivered.  Respondent  stated,  that 
although  there  mifrht  to  a  stranger  l>e  some 
difficulty  in  deciphering  the  name  of  the 
female  slave  bequeathed  to  Rebecca,  yet  she 
encountered    none,    inasmuch    as   she    was 
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acquainted  with  the  intention  of  the  testator, 
and  the  general  understanding  of  the  family 
as  to  that  intention,  previous  to  his  death. 
Harriet  was  always  regarded  in  the  family, 
previous  to  the  testator's  death,  as  the  slave 
intended  to  be  given  to  Rebecca.  After  he 
died,  and  Harriet  was  delivered  to  Rebecca, 
she  was  controlled,  hired  out  4c.  by  Rebecca, 
until  she  the  said  Harriet  died.  At  the  lime 
when  Fisher  was  negotiating  with  James 
Parsons  for  the  purchase  of  Helen,  Rebecca 
was  present,  advised  him  to  purchase  her, 
and  represented  her  to  be  an  honest,  faithful 
and  industrious  servant. 

Isaac  Parsons   the  executor  stated   in  his 

answer,  that    shortly    after  the    testator's 

death,  to  wit,  in  the  winter  of  1814^15,   be 

removed  to  the  county  of  Randolph,  where 

he  remained  about   seven   years,   and 

497  that  he  had  not  controlled  *or  made 
any  distribution  of  tbe  property  of  the 

testator;  that,  in  fact,  the  whole  estate, 
together  with  a  copy  of  the  will,  was  deliv- 
ered  to  James  Parsons,  who,  by  its  provi- 
sions, was  made  responsible  for  tbe  testator's 
debts. 

The  clause  of  the  will  creating  this  respon- 
sibility is  as  follows: 

"I  give  my  said  son  James  all  out  surveys, 
and  all  property  not  willed  or  bequeathed, 
and  all  debts  due  me,  and  subject  him  mj 
said  son  to  tbe  payment  of  alt  my  just  debts 
and  funeral  expenses,  and  direct  that  all 
property  undivided  or  willed  be  disposed  of 
for  this  purpose,  and  the  surplus,  if  any,  be 
his,  if  a  deficiency  t>e  made  good  by  him." 

James  Parsons  answered,  that  shortly 
after  the  testator's  death,  the  executors  deliv- 
ered him  the  negro  giti  Helen,  and  he  held 
her  until  1821.  when  she  was  levied  upon  by 
the  sheriff,  under  an  execution  of  Nicholas 
guardian  of  the  heirs  of  Jonathan  Parsons 
against  the  testator's  estate,  and  in  order  to 
discharge  the  same,  he  sold  her  and  taer  child 
to  Fisher  for  400  dollars,  which  was  applied 
in  payment  of  tbe  execution.  Respondent 
stated,  that  after  the  death  of  the  testator,  s 
copy  of  the  will  was  procured,  and,  as  well  as 
be  recollects,  the  name  of  the  slave  be- 
queathed to  Rebecca  was  there  written  Har- 
riet ;  that  it  was  understood  by  all  parties 
that  Harriet  was  the  slave  l>equeathed  to 
her ;  and  he  never  heard  otherwise,  until 
M'Cracken  brought  a  suit  at  law  against 
Fiaher.  After  Rebecca  came  of  age,  he 
heard  her  say  that  she  ttelieved  Harriet  was 
the  girl  intended  for  her,  and  that  she  would 
rather  have  had  her,  if  she  had  not  died. 
Respondent  relied  upon  the  statute  of  limita- 
tions in  bar  of  the  claim,  and  prayed  that  he 
might  have  the  twnefit  of  it  as  if  specially 
pleaded . 

Fisher  stated   in    his  answer,   that   upon 

examining  the  original  will,  the  court  would 

perceive  that  the  name  of  tbe  female  slave 

had  t>een   altered ;    that  it  appeared, 

498  'from  tbe  colour  of  the  ink,  to  have 
t>een  first  written  Helen,  and  to  have 

been  subsequently  altered  with  paler  ink  to 
someother  name,  supposed  to  be  Harriet ;  that 
the  change  was  manifest  In  the  two  letters 
"rr,"  which  appeared  in  paler  ink.  He  relied 
upon     the    understanding    of    J^^famlly 
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th»t  Bairiet  waa  the  slave  bequeathed 
to  Rebecca,  aad  upon  the  statute  of  limita- 
tions ;  and  insisted  that  even  if  the  slave 
pnrcbaaed  by  him  was  the  slave  4>equeathed 
to  Rebecca,  and  if  the  statute  of  limitatioos 
BhoRld  not  be  a  bar,  yet  as  Rebecca,  ac- 
cepted Harriet  as  the  slave  bequeathed  to 
her,  held  ber  in  possesaioa  until  she  died, 
was  present  when  respondent  purchased, 
and  set  np  no  claim,  and  she  and  her 
hDit>aiid  bad  so  long  acquiesced  in  the  trans- 
action, a  coDTt  of  equity  should  not  sanction 
the  clainr. 

The  plaintiffs  replied  generally  to  the 
aoiwera,  and  depositions  were  taken  on  both 
sides,  the  purport  whereof  is  mentioned  in 
the  opinions  of  the  judges. 

At  the  hearing,  the  circuit  conrt  decreed  in 
favonrof  the  complainants  against  James 
Parsons  for  400  dollars  (that  being  the  price 
at  which  it  was  agreed  by  the  parties  that 
the  female  slave  in  the  bill  mentioned  was 
«old  by  James  Parsons  to  George  Fisher  on 
ISth  of  June  1821)  with  interest  from  the 
■aid  15th  of  June  1821  till  paid,  and  the  costs. 
And  the  decree  provided  that  if  the  execution 
shonld  prove  ineffectual,  the  defendants 
luac  Parsons  and  Rebecca  Parsons  were 
then  to  pay  the  complainants  so  much  as 
they  should  fail  to  make  from  James  Parsons, 
and  execution  might  issue  against  them  for 
tbe  same.  For  the  costs,  the  decree  was 
joint  against  the  said  three  defendants  ;  and 
as  to  Fisher  the  bill  was  dismissed. 

On  the  petition  of  James  Parsons,  an  appeal 
was  allowed  him  ;  and  the  parties  consented 
of  record  that  the  cause  should  be  tried  at 
Lewistntrg. 

The  attorney  general  for  the  appellant. 
Kercheval  for  the  appellees. 
4M         •PARKER,  J.     The   decree  in    this 
case  ought  in  my  opinion  to  be  reversed. 
and  the  bill  dismissed  with  costs. 

Id  the  view  1  take  of  the  law  applicable  to 
the  facts  stated  in  the  record,  it  is  not  very 
material  to  determine  whether  the  girl  Helen 
delivered  to  James  Parsons  the  younger  by 
tbe  eiecntrix  and  executor  of  the  testator, 
was  the  one  intended  for  Ret>ecca  the  com- 
plainant,ornot.  There  iscertainlysufBcient 
indistinctness  in  the  handwriting  of  the 
original  will,  to  render  it  a  very  doubtful 
question  of  fact,  whether  the  testator  wrote 
Helen  or  Harriet ;  which  ought  to  have  been 
sabmitted  to  a  jury,  if  the  case  turned  upon 
it.  and  which  serves  to  free  all  the  parties 
coocemed  in  the  sutisequent  arrangement, 
by  which  the  first  named  slave  (sometimes 
called  Ellen)  was  delivered  to  the  appellant, 
and  Harriet  to  Ke)>ecca,  from, every  imputa- 
tion of  fraud,  or  wilful  substitution  of  the 
one  for  tbe  other.  This  being  so,  I  am  will- 
ing to  regard  the  case  as  one  in  which  the 
representatives  of  the  testator,  intending  tc 
deliver  to  Ret>ecca  the  slave  bequeathed  tc 
her,  by  mistake  delivered  to  her  another  of 
equal  value,  whilst  they  assigned  her  slave 
to  the  appellant,  as  one  of  those  to  which  he 
was  entitled  nnder  the  will  ;  and  in  this,  the 
strongest  point  of  view  for  the  appelli 
can  see  nothing  to  prevent  the  appellant 
from  claiming  the  benefit  of  the  act  of  limi- 1 


n  as  the  executrir   and  executor 
attempted    to   distribute   the    property    be- 
queathed  by   the   will  among   the   different 
legatees,  they  assented  to  the  legacies,  and 
vested  the  legal  title  in  each  one,  according 
to  hisor  her  respective  rights.    Thus  by  de- 
'ering  to   Rebecca,  with  intent  to  comply 
th  the  will,  a  slave,  although  not  the  right 
e,  they   assented  to  the  legacy  of    such 
slaves  as  she  was  really  entitled  to,  and  the 
legal  title  passed.     Any  act  done  by  an  exec- 
shewing  that  he  wishes  to   carry  the 
will  of  his   testator   into    effect,    and 
*that  he  does  not  desire  to  detain  the 
property  from  the  legatee  for  payment 
of  debts  or  for  any  other  purpose,  is  an  as- 
(2  Wms.  on  Bx'ors  846) ;  and  here  there 
the  most  unequivocal  evidence  of  con- 
to  the  t>equest  to  Rebecca  of  two  slaves, 
tMth  of  whom  the  executors  supposed  they 
had  delivered  at   the   same  time   that   they 
distributed  the  other  slaves  among  the  rest 
of  the  legatees.     After  that  distribution,  the 
trust  was  at  an   end,  and  whether  the  slaves 
bequeathed   got  into  the  bands  of  third  per- 
sons, or  even  returned  to  the  possession  of 
the  executors,  the  legatees  of  James  Parsons 
the  elder  might  have  maintained  their  actions 
at   law  to  recover  them,  unimpeded   by   any 
diEliculty  about  the  legal  estate.     Doe  v.  Guy, 
3  Sast  120 ;  2  Wms.  on  Ex'ors  849. 

What  then  can  prevent  the  appellant  from 
claiming  the  benefit  of  the  act  of  limitations  ? 
His  possession  was  adverse  to  all  the  world, 
and  there  can  be  no  doubt  that  after  five 
years  he  would  have  been  protected  against 
the  action  of  the  trustees.  But  in  cases  of  this 
nature,  the  bar  of  the  trustee  is  a  bar  of  the 
ceatuique  trust.  2  Preston  on  Abstracts  380. 
And  moreover,  he  was,  at  most,  only  con- 
structively a  trustee,  or  a  trustee  by  implica- 
and  confessedly,  against  such  trusts, 
:ts  of  limitations  may  run,  so  as  to  bar 
the  cestuia  que  trust.  Id.  377  ;  and  Kane  v. 
Bloodgood,  7  Johns.  Ch.  Rep.  90,  where  all 
the  cases  are  reviewed.  The  trusts  unaf- 
fected in  a  court  of  equity  by  the  act  of 
limitations,  are  only  the  technical  and  contin- 
ts  which  are  not  cognizable  at  law, 
le  mere  creatures  of  equity,  falling 
s  proper,  peculiar,  and  exclusive 
jurisdiction.  But  here  the  appellant  never 
assumed  any  trust  for  the  benefit  of  the  ap- 
pellee Rebecca,  and  if  he  was  a  trustee  at  all, 
he  was  such  by  implication  ;  and  even  that 
was  at  an  end,  after  the  representatives  of 
James  Parsons  the  elder  divested  themselves 
of  the  trust  by  assenting  to  the  legacies,  and 
perfecting,    by   delivery,   the  legal   title  of 

the  legatees. 
501  "The  case,  then,  was  one  to  which  the 
plea  of  the  act  of  limitations  would  cer- 
tainly apply  ;  and  we  have  only  to  inquire 
whether  the  facts  proved  supported  the 
defence  set  up  by  the  appellant. 

James  Parsons  the  testator  died  in  1813. 
Rebecca  Parsons  and  Isaac  Parsons  qualified 
to  his  will  in  April  of  that  year.  Soon  after, 
they  delivered  the  slaves  bequeathed  to  the 
respective  legatees,  with  intent  to  comply 
with  the  directions  of  their  testator,  and 
amongst  them  the  slave  Harriet  to  Rebecca 
the  appellee,  who  was  then  about  the  age  of 
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16,  2nd  the  alave  Helen  to  the  appellant.  In 
the  year  1824  or  1825,  Rebecca  attained  full 
Age,  and  in  1S33  this  suit  waa  brought.  From 
the  period  of  her  majority,  the  act  began  to 
run,  and  no  subsequent  disability  would 
arrest  it.  If  therefore  her  marriag'e  vras 
afterwards  (a  fact  not  ascertained  by  the  rec- 
ord) it  would  not  avail  her ;  and  if  it  took 
place  durinK-  her  minority,  ehe  wae  bound  to 
prove  it  (if  not  to  reply  it}  in  answer  to 
.the  appellant's  plea.  But  suppose  she  had 
averred  and  proved  that  the  disability  of  cov- 
erture occurred  lief  ore  the  disability  of 
infancy  had  ceased ;  this  would  bring  up  thi 
question  whether  cumulative  disabilitie. 
occurring  in  the  same  person  will  prevent 
the  operation  of  the  act.  Considering  the 
act  as  a  wise  and  beneficial  statute  of  repose, 
intended  to  quiet  titles  to  property  after  the 
lapse  of  a  reasonable  time,  without  working 
Injustice  to  claimants,  I  am  of  opinion  that 
cumulative  disabilities  ought  not  to  prevent 
its  operation ;  and  that,  npon  a  sonnd  con- 
struction of  the  act,  a  party  claiming  the 
benefit  of  the  proviso  can  only  avail  himself 
of  the  disability  existing  when  the  right  of 
action  first  accrued ;  since  otherwise  the 
assertion  of  claims  might  be  postponed  for 
the  period  of  the  longest  life,  and  poueasions 
disturbed  after  siity,  eighty,  or  even  a  hun- 
dred years.  It  is  well  settled  in  England, 
that  If  successive  disabilities  occur  in  differ- 
ent persons,  they  afford  no  protection, 
502  Doe  v.  Jesson,  6  East  080.  The  ameri' 
can  authorities  go  farther,  and  apply 
the  same  rule  to  disabilities  in  the  same 
sons ;  and  there  is  no  adjudged  case 
England  to  the  contrary,  although  Blanshard 
and  Preston  have  taken  a  distinction  between 
successive  disabilities  in  the  same,  and  in 
different  persons.  The  american  authorities 
to  which  I  refer,  and  which  I  am  disposed  to 
follow,  are  Eager  and  wife  v.  Commonwealth. 
4  Mass.  Rep.  182  ;  Demarest  v.  Wynkoop,  3 
Johns.  Ch,  Rep.  129 ;  Jackson  v.  Wheat,  18 
Johns.  Rep.  40 ;  Bradstreet  v.  Clarke,  12 
Wend.  602;  Thompson  and  others  v.  Smith, 
7  Serg.  &  Rawle  209 ;  Doe  e.  d.  Lewiaet  al.  v. 
Barksdale,  2  Brock.  Rep.  436,  to  which  may 
be  added  the  case  of  Swann  v.  Selden,  in  this 
court,  where  I  understand  the  same  doctrine 
was  recognized  by  judges  CatKll  and  Brock- 
en  brougfa. 

Nor  do  I  think  that  the  execulora  were  lia- 
ble after  such  a  lapse  of  time,  and  under  the 
circumstances  of  this  case.  The  trust  waa 
not  a  continuing  one,  but  at  an  end  when 
they  assented  to  the  legacies.  They  acted  in 
good  faith  in  delivering  Harriet,  instead  of 
Helen,  to  the  appellee  Rebecca,  for,  I>eing  of 
equal  value,  they  could  have  had  no  motive 
to  act  otherwise.  This  arrangement  was 
acquiesced  in  for  near  20  years,  and  for  8  or 
9  after  Rebecca  attained  the  age  of  21  ;  and 
if  Helen  had  died,  instead  of  Harriet,  we 
should  have  heard  no  complaint  from  the 
appellees.  Under  this  state  of  things,  it 
would,  as  I  think,  be  inequitable  to  charge 
these  representatives  with  the  value  of  the 
slave  Helen,  even  admitting  that  she,  and 
not  Harriet,  was  the  one  designed  forRet>ecca 
by  the  testator. 
BROCKENBROUGH,  J.    From  an  inspec- 


tion of  the  original  will  in  this  case  {brought 
up  by  a  subpcena  dnces  tecum)  it  seems 
doubtful  what  was  the  name  of  the  slave 
devised  to  RetMcca  Parsons,  now  mra. 
M'Cracken,  the  female  appellee.  It  is  diffi- 
cult to  make  out  either  the  name  of  Harriet 
or  Helen.  It  is  apparent  that  the 
503  "name  begins  with  an  H,  and  that  there 
has  been  an  alteration.  This  altera- 
tion was  no  doubt  made  by  the  authority  of 
the  testator  before  publication  of  the  will, 
there  being  no  suggestion  to  the  contrary. 

To  my  vision  it  appears  that  the  word  was 
first  written  Helen,  in  black  ink :  that  it  was 
altered  with  paler  ink ;  the  first  e  converted 
into  a  ;  then  two  r's  mounted  on  the  I  and  sec- 
ond e  (the  tops  of  the  two  r's  in  pale  ink  are 
plainly  visible);  then  an  i  made  out  of  the 
first  member  of  then,  the  dot  of  the  i  and  the 
top  of  it  being  made  in  pale  ink  ;  then  an  « 
made  out  of  the  second  member  of  the  n  ; 
and  the  dash  to  the  n,  made  originally  with 
the  black  ink,  converted  into  an  obscure  t, 
by  a  cross  at  the  top  of  the  dash  with  pale 
ink;  thus  making  the  name  Harriet.  Such 
is  my  impression,  I  may  say  my  conviction, 
from  the  appearance  of  the  paper. 

But  such  is  the  confusion  in  the  word,  pro- 
duced by  the  alteration,  that  parol  evidence 
la,  in  my  opinion,  admissible  to  prove  what 
slave  was  Intended.  It  Is  apparent  from  the 
will  itself,  that  the  testator  Intended  to  be- 
queath a  female  and  a  male  slave  to  his 
daughter  Rebecca.  He  had  three  daughter*, 
Betsy,  Amanda  Malvlna  and  Ret>ecca,  whom 
he  meant  to  make  equal.  To  each  of  them  he 
gave  one  thousand  dollars,  to  be  paid  at  the 
age  of  twenty-one.  In  the  same  clause  he 
says.  "And  to  Betsy  I  give  negroes  Sally  and 
Sambo  (son  of  Jane)"  (that  is,  a  female 
and  male  negro);  "to  Amanda  Malvina 
I  give  negroes  VIney  and  Jerry"  (another 
female  and  male);  "and  to  Rebecca  I  give 

negroes    H    and     Tom."     It     seems 

morally  certain  that  he  intended  to  give  a 
female  negro  with  a  name  beginning  with 
the  letter  before  mentioned,  and  a  negro 
lK>y  Tom.  But  what  female  was  intended  ? 
Here  is  a  latent  ambiguity.  If  It  were 
strictly  a  patent  ambiguity,  such  as  occun 
when  a  blank  is  left  for  a  devisee's  name  in  a 
will,  then  indeed  no  parol  evidence 
SC4  "would  be  admissible.  Baylis  v.  Attoi^ 
ney  General.  2  Atk.  239,  2  Williams  on 
Executors  738.  The  result  of  this  decision 
would  be,  that  the  plaintiff  Rebecca  would 
not  be  entitled  to  any  female  negro,  and  the 
bill  would  be  dismissed.     But  the  will  shew- 

ig  that  a  female  negro  was  intended  to  be 
bequeathed  (being  probably  Harriet  or 
Helen)  the  ambiguity  is  latent,  and  suscepti- 
ble of  being  explained  by  parol  evidence.     It 

like  the  case  of  a  blank   for   a   christian 

ime  only,  or  of  a  devise  to  mrs.  G.  In  which 

ses  the  ambiguity  was  declared  to  be  latent. 

id  parol  evidence  admitted  to  explain  who 
the  person  was.  Price  v.  Page,  4  Ves.  680 ; 
Abbot  V.  Massie,  3  Ves.  148 ;  2  Williams  on 
Executors  73B. 

If  we  admit  the  parol  evidence,  there  can 
be  little  doubt  that  Harriet  was  the  negro 
bequeathed,  and  not  Helen.  The  answer  of 
James  Parsons  the  residuary  legatee  avers. 
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that  shortlj  after  the  death  of  thi 
the  clerk  of  Hardy  court  furniBhed  tbe 
Dtor  irith  a  cop;  of  the  will,  in  which  the 
name  irritten  was  Harriet.  The  clerk  proves 
that  he  forniBhed  the  cop]r.  and  took  pains  to 
write  the  name  exactly  as  it  was  written 
in  the  will ;  he  does  not  «ay  whether  he 
copied  it  Harriet  or  Helen,  or  what  it  was. 
nor  is  that  copy  in  the  record  ;  so  that  the 
proof  on  that  subject  is  not  so  stroag'  as  it 
mifcht  have  been  made.  There  were,  how- 
ever, only  two  females  in  the  estate  whose 
namea  begfan  with  an  H.  These  were  Han- 
nah and  Harriet.  The  former  was  superan- 
□nated,  and  she  could  not  be  the  person.  The 
Krivener,however,tnvghthavef!:iveaanother 
name  t>ef  inn ing  with  H.  by  prefixing'  that 
aspirate  to  Ellen,  there  being-  a  young-  slave 
known  by  the  name  of  Ellen  or  Eleander. 
But  that  the  name,  though  most  probably 
written  Helen  originally,  was  subsequently 
changed  to  Harriet,  is  proved  by  the  follow- 
ing evidence.  The  executor  and  executrix 
(the  eldest  son  and  widow  of  the  tea- 
SOS  tator)  who  saw  the  original  "-will, 
and  had  the  first  copy  made  out 
by  the  clerk,  delivered  Harriet  to  the 
l^intiff  Rebecca.  They  had  no  motive 
for  giving  np  Harriet  instead  of  Ellen,  since 
the  former  -was  as  valuable  as  the  latter. 
Four  memt>erB  of  the  family,  witneases  in  the 
canse,  prove  that  the  testator  had  been  heard 
to  say  that  he  intended  Harriet  for  hia 
daughter  Rebecca;  that  Rebecca,  twth  before 
and  after  the  death  of  her  father,  claimed 
Harriet  as  hers  ;  that  the  family,  after  the 
death  of  the  testator,  aniformly  considered 
Harriet  aa  belonging  to  Rebecca ;  that 
Rebecca,  thongh  a  young  lady  under  age, 
held  Harriet  aa  her  own,  and  hired  her  out  ; 
and  that  Ret>ecca,  when  the  defendant  James 
Parsons,  the  residuary  legatee,  waa  about  to 
■ell  Ellen  to  pay  a  debt  of  the  testator, 
advised  George  Fisher  to  purchase  her,  thus 
disclaiming  any  right  to  the  said  Ellen. 
This  is  a  mass  of  corroborative  testimony, 
proving,  to  my  satisfaction,  that  Harriet, 
and  not  Helen,  nas  the  slave  bequeathed.  It 
is  so  strong,  that  I  do  not  think  it  waa  neces- 
sary to  direct  an  issue  to  try  the  fact.  For 
this  reason,  I  am  of  opinion  that  the  decree 
should  t>e  reversed,  and  the  t>ill  diemisaed. 

But,  secondly,  admit  that  the  name  is  Helen, 
and  that  by  mistake  the  executors  gave  their 
assent  to  the  legacy  of  Harriet,  and  delivered 
her  as  the  slave  bequeathed  :  can  the  appellee 
H'Cracken  and  his  wife  Rebecca  now  recover 
Bllen  and  her  offspring,  or  their  value,  from 
there*idaarylegateeJamesParaons,towhom 
Bllen  was  delivered  by  the  executors  soon 
after  the  death  of  the  testator  ?  or  are  they 
not  l>arred  by  the  statute  of  limitatlona  7 

I  will  here  remark,  that  if  Rebecca  Parsons 
had  been  of  age  when  the  executors  delivered 
to  her  the  girl  Harriet,  and  she  had  in  due 
time,  having  discovered  the  mistake,  filed  her 
Ull  in  equity  against  the  executors  to  recovei 
Bllen,  she  conld  not  have  recovered  her,  with' 
ont  tendering  to  restore  Harriet  to  th« 
SOG  executors  or  *to  the  residuary  legatee, 
if  Harriet  was  living.  Equity  would 
require  the  restoration  as  a  condition  of  the 
rawifetj,  bscajue  it  would  b«  Iniqnitous 
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.__._.  both  when  only  one  was  given.  If 
Harriet  had  died  before  the  demand  of  Ellen, 
then  a  question  might  arise  whether  a  loss 
occasioned  by  the  act  of  God  would  fall  on 
her  who  waa  in  possession  of  Harriet,  or  on 
him  to  whom  she  belonged,  and  from  whom 
the  possession  had  been  withheld.  I  incline 
to  the  opinion  that  Ellen  and  her  offspring 
could  not,  in  that  case,  have  been  recovered 
by  Rebecca,  without  holding  her  responsible 
for  the  value  of  Harriet  whilst  living.  Nor 
do  I  think  that  the  circumstaijce  of  Rebecca's 
being  under  age  when  she  received  Harriet 
as  the  negro  l«queathed  to  her,  would  make 
any  difference.  I  apprehend  that  her  infancy 
would  not,  in  such  case,  change  the  rule  of 


Passing  o 
and  wife  a 


r  this  question,  however,  let  us 
hether  the  appellees  H'Cracken 
lot  barred  by  the  act  of  limita- 
from  a  recovery  against  the  appellant 
Parsons?  The  executors  aasented  to  the 
legacy  of  Ellen  with  the  other  residuary  estate 
to  James  Parsons,  in  1813,  soon  after  the 
death  of  the  testator,  and  gave  him  posses- 
sion of  the  said  slave.  This  was  an  adversary 
possession,  and  he  and  Fisher  held  the  pos- 
session till  1833,  when  this  suit  was  brought. 
An  adversary  possession  of  a  slave  for  five 
years  confers  of  itself  a  legal  title,  and  that 
adversary  possession  and  title  in  James  Par- 
sons and  Fisher  is  a  complete  protection  to 
them  against  the  demand  of  mrs.  M'Cracken, 
whether  hers  be  a  legal  or  an  equitable  claim, 
unless  her  disability  of  infancy  or  coverture 
extended  to  the  period  of  the  suit  brought, 
or  unless  Parsons  can  bedeprived  of  the  bene- 
fit of  the  act  by  being  a  trustee  for  mrs. 
M'Cracken. 

If  she  had  the  legal  title  to  Bllen  conferred 
on  her  by  the  assent  of  the  executors, 
507  who  by  mistake  gave  the  'possession 
to  another,  then  unquestionably  she  is 
barred  from  asserting  her  legal  right,  by  the 
adverse  possession  of  five  years  in  another, 
after  her  disability  ceased. 

But  if  the  legal  title  to  Ellen  did  not  pass 
to  the  female  appellee  by  the  assent  of  the 
executors  as  aforesaid,  (as  I  incline  to  think 
it  did  not*)  yet  her  equitable  title  is  barred 
as  against  her  colegatee,  though  it  may  not 
be  barrred  as  against  the  executors.  The 
statute  of  limitations  is  a  good  plea  in  equity, 
as  well  as  at  law  ;  for  though  equitable  ac- 
tions are  not  within  the  words  of  the  statute, 
yet  the  time  pre8crit>ed  by  it  has  been  adopted 
by  courts  of  equity  as  a  proper  period  for  a 
bar  in  analogous  cases. 

Now,  the  executors  having  apsented  in  1813 
that  the  legatees  shonld  take  their  respective 
legacies,  the  right  of  Rebecca  Parsons  to  file 


•Note  tiy  the  iaiae.  If  a  testator  bequeath  a  tiorse 
to  A.  and  a  mule  to  B.  and  the  executor,  iatendlnff 
tOBlve  hie  assent  to  these  lesacles.  by  mistake  aaaent 
toB.'s  uklng- the  liorse  and  A.  the  mule,  or  Kire  pos- 
session in  that  way  to  the  several  legatees,  does  tbe 
legal  title  to  the  horse  vest  in  A.  so  that  he  can  re- 
cover htm  from  B.  In  an  action  of  detinue  r  Ilucllne 
to  think  not,  because  the  asBenl  of  the  executor 
has  never  been  given  to  A.'s  taklns  the  borse :  his 
title  Is  tberefore  still  Inchoate,  and  can  onlT  t>e 
apprehend. I IQ  leqvltir.v 
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her  bill  for  the  recovery  of  Ellen  accrued  at 
that  period.  At  that  time  she  was  under 
the  disability  of  infancj  ;  but  that  disability 
ceaaed  in  1824.  If  she  married  after  she  came 
of  age  (a  fact  not  ascertained)  her  subsequent 
coverture  was  not  a  diaability  which  would 
obstruct  the  operation  of  the  statute :  and 
even  if  she  married  whilst  yet  an  infant,  we 
cannot  mount  one  disability  on  another  so  as 
to  present  a  continuous  obstruction  to  its 
operation.  This  is  abundantly  shewn  by  my 
brother  Parker,  and  I  will  not  repeat  his 
arg-uments,  norhis  authorities.  The  disabil- 
ity of  infancy  ceasing-  in  1824,  and  the  suit 
not  being  brought  till  1S33.  she  is  barred  by 
the  act. 

508  *Bnt  it  Is  said  that  the  defendant 
James  Parsons  was  a   trustee,   quoad 

the  slave  Ellen,  for  his  sister,  and  that 
trusts  are  not  within  the  statute.  But 
this  is  not  such  a  trust  (if  a  trust  at 
all)  as  will  impede  the  operation  of  the 
statute.  At  most,  he  is  only  a  construct- 
ive trustee ;  and  such  a  trust  will  not  enable 
a  cestui  que  trust  to  recover,  who  is  otherwise 
barred.  Kaaev.Bloodgood.7  Johns.  Ch.  Rep. 
90,  If  the  appellant  be  such  a  trustee,  yet 
he  has  always  denied  the  right  of  his  cestui 
que  trust  to  recover  :  he  has  held  possession 
of  the  slave  for  nearly  twenty  years  under  a 
title  adverse  to  hers,  and  he  cannot  be  com- 
pelledto  holditunderthesame  title, merely  to 
enable  her  to  set  aside  the  statute.  Hodsons 
V.  Hudson's  adm'r  Ac.  6  Munf.  352.  As  to 
the  appellant  James  Parsons,  then,  the  bill 
shoald  have  been  dismissed. 

The  reversal  of  the  decree  as  to  the  appel- 
lant will  necessarily  reverse  it  as  to  the  exec- 
utors ;  for  as  they  were  decreed  to  pay  the 
money  only  in  the  event  that  the  plaintiffs 
should  fait  to  recover  it  by  execution  against 
the  appellant,  and  as  they  can  have  no  exe- 
cution against  the  appellant,  none  can  issue 
against  the  executors.  But  a  question  arises 
whether  the  bill  should  be  directed  to  be  dis- 
missed against  them  also. 

They  have  not  pleaded  the  act  of  limita- 
tions; but,  under  the  circumstances  of  the 
case,  it  would  seem  to  me  to  be  against 
equity  to  render  any  decree  against  them. 

They  assented  to  the  legacies,  and  deliv- 
ered possession,  as  they  understood  the  will, 
and  SB  it  was  understood  by  the  respective 
legatees  :  there  was  an  acquiescence  under 
this  distribution  for  twenty  years;  for  more 
than  eight  years  after  the  female  appellee 
arrived  at  full  age,  and  for  more  than  twelve 
years  after  Ellen  was  sold  to  pay  the  testa- 
tor's debts.  By  allowing  this  long  period  to 
elapse,  she  hss  enabled  the  residuary  legatee 
to  resist  effectually  the  demand  against  him, 
and  if  a  decree  be  now  rendered  against 

509  the  executors,  'they  would  be  forever 
precluded  from  recovering  over  against 

that  legatee.  1  think,  therefore,  that  the  bill 
should  likewise  be  dismissed  against  them. 
On  the  whole,  I  repeat  my  opinion,  1st, 
that  the  female  appellee  never  had  a  claim 
against  either  the  executors  or  the  residuary 
legatee,  the  slave  given  to  her  being  Harriet 
and  not  Ellen  ;  and  2ndly,  that  if  it  was 
Ellen,  yet  the  act  of  limitations  bars  the 
recovery. 


TUCKER,  P.  Upon  inspecting  the  ori(r- 
inal  will  in  this  case,  I  think  that  the  uncer- 
tainty as  to  the  female  slave  intended  to  be 
given  to  Rebecca  is  so  great,  that  she  cannot 
be  regarded  as  entitled  to  any  particular  fe- 
male, though  she  had  doubtless  a  right  to 
some  one  out  of  the  estate.  One  was  accord- 
ingly assigned  her,  of  equal  value  to  Ellen  ; 
and  after  twenty  years  the  transaction  cannot 
be  unravelled. 

But  admit  that  the  doubtful  name  is  Ellen 
or  Helen  (for  with  many  persons  the  name* 
might  seem  the  same)  yet  the  executors,  in 
delivering  over  the  legatees,  as  they  were 
bound  to  do,  have  in  good  faith  delivered  to 
her  Harriet,  whom  the  female  appellee  pre- 
ferred, and  considered  as  the  slave  designed 
for  her ;  and  she  accordingly  accepted  her, 
and  hired  her  out  till  her  death.  Ellen,  on 
the  other  hand,  waa  delivered  to  the  appel- 
lant, as  part  of  his  residuum,  and  has  tieen 
sold  for  payment  of  the  testator's  debts. 
Now,  although  Rebecca  waa  under  age,  and 
might  have  objected  if  the  wrong  slave  was 
delivered  to  her,  yet  it  behooved  her,  or  those 
holding  her  rights,  to  make  the  objection  in 
reasonable  time,  at  least  after  she  came  of 
age  in  1824.  For  as  In  partitions,  however 
irregular,  length  of  time  will  give  a  sanction 
to  the  division,  where  there  has  been  no 
fraud,  unfairness  or  inequality  (3  Call  13,  2 
Rand,  418, 2  Atk.  542,)  so,  pari  ratione,  in  the 
delivery  of  their  legacies  to  specific  legatees, 
although  there  be  a  mistake,  and  the  slave 
of  A.  be  given  to  B.  and  that  of  B.  to  A.  yet 
if  there  is  no  wrong  done,  and  all 
510  *the  parties  have  acquiesced  for  years, 
a  court  of  equity  must  quiet  the  respec- 
tive parties  in  their  possession.  It  will  not 
permit  them  to  hold  back  and  wait  the  course 
of  events;  to  abide  by  the  distribution  or 
allotment  until  circumstances  change,  or  to 
keep  themselves  aloof,  so  as  to  enforce  or 
abandon  their  right  according  as  events  may 
make  it  advantageous.  In  this  case,  had  Har- 
riet lived,  and  Ellen  died  without  children. 
the  appellees  would  doubtless  have  held  on 
to  the  slave  delivered  to  tbem  as  their  leg- 
acy; and  the  death  of  Harriet  and  the  fruitful- 
ness  of  Ellen  is  the  obvious  occasion  of  the 
present  controversy. 

It  is  true  that  Rebecca  was  an  infant ;  bnt 
she  came  of  age  in  1824,  when  her  disability 
ceased;  for,  notwithstanding  some  loose 
opinions  to  the  contrary,  she  cannot  tack  the 
disability  of  marriage  to  that  of  infancy. 
Swann  v.  Selden,  lately  decided  in  this  court. 
Stowel  V.  Zonch.Plowd.  355;  2 Hen.  A  Munf. 
306.  Her  claim,  then,  should  have  been  as- 
serted within  five  years  from  that  date, for  her 
brother's  possession  was  in  every  sense  ad- 
verse to  hers.  Even  if  he  were  a  constructive 
trustee  (which  I  doubt)  yet  the  trust  with 
which  he  is  aifected  would  not  deprive  him 
of  the  protection  of  the  statute.  Kane  v. 
Bloodgood,  7  Johns.  Ch.  Rep.  123;  Beckford 
and  otheri  v.  Wade,  17  Vea.  97 ;  Elmendorf  t. 
Taylor,  10  Wheat.  168  ;  Hudson  v.  Hudson's 
adm'r  &c.  6  Munf.  352.  He  is  only  a  trustee 
for  the  sake  of  the  remedy.  He  holds  the 
legal  title  derived  from  the  executors,  claim- 
ing the  slave  as  his  property,  and  thus  hav- 
ing a  possession  adversary  '^   ""  "  '  " 
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More  than  eight  yearm  have  elapaed  since 
the  remoTal  of  his  miiter's  disability,  ao  that 
the  Btatnte  offers  a  perfect  bar  to  her  demand. 

Upon  the  whole,  I  think  the  decree  should 
be  reversed,  and  the  bill  dismissed. 

The  other  judges  concurring,  decree  re- 
Tcrsed  and  bill  disiuissed. 


Sll 


>Pkrks  V.  Hewlett  &c. 

JulT.  IBSB,  LerrlsbarB. 
(Abaent  Bbookk.  J.) 
II  Hw  tb*  PoTGC  ot  ■  5h1.— A  scroll 
InBtmmeDt  bas  the  force  and  oblln- 
Uonof  aseaJ,  when  it  appears  by  tbe  Inatrament 
Ibactbe  uerson  maUag'  the  same  affixed  the  acroU 
bT  tray  of  seal. 
^— I  When  Amwd  by  Wty  ot  Stmf-CmMm  at  Bsr.- 
Wbere  It  la  stated  at  the  foot  of  an  iDslmment  of 
•Serollc-Wbea  Affixed  br  Way  ot  SesL-In  Vlr- 
flDla.  by  HWtate  (1  Rbt.  Code,  p.  BIO,  {  M;  Va.  Code 
len.fntl).  Itlsprorlded:  "Aoy  wrltlQe,  towbicb  a 
namral  ijerson  maklas  It  sbail  affix  a  scroll  by  way 
of  Km.  sbau  be  of  the  same  force  aa  If  it  vere  ac- 
taally  sealed  "  Under  this  statnte.  the  qnestion 
aatnrally  arises,  When  is  a  scroll  affixed  "by  way 

Wbere  a  irrltluslsreanlred  by  law  to  be  ander 
•eal  is  order  to  be  eSecHre,  11  Is  not  necessary  for 
a  scroll  affixed  to  the  slmalnre  of  tbe  grantor  to  be 
recosnlzed  as  a  seal  in  the  t>ody  of  the  wriUns  In 
order  tor  anch  scroll  to  be  resarded  affixed  "by  way 
of  ataL"  In  such  a  case,  tbe  Instrament  Is  consid- 
ered under  seal  (or.  in  other  words,  tbe  scroll  is 
cooiiaered  alDxed  "by  way  of  seal")  If  tbe  Instm- 
meolbe  acknowledged  orprovedlnordertoaatben- 
dcate  It  tar  recordation,  althonrb  the  scroll  Is  not 
reconiied  In  the  body  of  the  Instrament-  Thus,  la 
itt  priodpal  case,  an  instrament  of  emancipation— 
whlcb  coald  only  be  ettected  by  deed,  and  was 
wholly  Inoperative  nntll  recorded  npon  proof  or 
ackaawledBinent  as  tbe  act  reqnlred~liad  a  scroll 
iBlied  to  the  Birnatnre.  Tbia  scroll  was  not  recos- 
nlud  In  tbe  body  ot  the  InstrnmeDt.  bat  tbe  attest- 
iDEClaose  pniTKirteil  that  It  was  sealed  as  well  as 
dtllTered.  and  It  was  proved  by  tbe  sabscrlblao' 
-t  and  admitted  to  record.    II  was 


for  It 


taoffidently  appeared  that  the  graator  affixed 
tie  icroll  by  way  of  seal. 

UalD.  In  Aahwell  t.  Ayrea.  *  Ocatt.  Set.  an  Inatni- 
menl  pnrportlnB  to  convey  land  (which  mast  be 
DDder  seal  to  be  eftectlve)  bad  a  scroll  attached  to 
ibe  (rantor's  slmatnre.  Tbe  scroll  was  not  recos- 
nlied  aa  a  aeal  either  in  the  body  of  the  laatramenl 
or  In  tbe  attestation  claose,  bnt  the  paper  bad  been 
ackaowledsed  In  court  by  tbe  erantor  as  bis  deed 
and  admitted  to  record.  It  was  held  that  sacb 
acknowledsment  was  a  safflcleni  recognition  of  tbe 
scroll  as  a  seal  to  make  tbe  instrument  a  deed.  See 
also.  PoUock  T.  Glassell.  2  Gratt  MB.  4H.  citins  the 
principal  case- 

Bnt  a  dlflereol  rale  prevails  where  the  writing  is 
not  required  by  law  to  be  under  seal.  Tnsnch  cases. 
it  is  the  settled  doctrine  that  the  scroll  is  not  affixed 
by  way  ot  seal  noless  It  be  acknowledged  as  a  seal 
In  tbe  body  of  tbe  Instmment.  See  fool-nett  to 
aeggT.  L/cmcsaarler.  IB  Qratt.  108.  for  a  collection 
Lg  this  proposition.  In  Ciegg 
er.  It  Gratt.  106,  110.  tbe  rnle  was  tbns 
suted:  tbat  In  cases  of  contract  In  writing 


that  it  was  signed,  sealed  and 
In  presence  ot  two  attesting  wll- 
■  instrument  Is  afterwards  dniy 


pie  contracts  or  sealed  Instmments  and  in  which 
the  question  is  as  u>  tbecbaracterof  tbeinstmmeBt 
and  Its  legal  effects  and  consetiaences.  the  fact  tbat 
a  scroll  may  be  affixed  to  the  name  of  the  maker 
with  or  without  the  word  "seal"  written  within  is 
not  of  itself  sacb  a  recofrnlUon  ot  the  scroll  for  a 
seal  as  will  make  the  writing  a  sealed  lnstmmei>t: 
and  that  evidence  dehors  tbe  paper  cannot  be  ad- 
mitted for  tbe  purpose  of  sbowing  tbat  It  was  In  fact 
Intended  lo  be  sacb  an  instrument.  In  this  case. 
Jimoi  LIB,  delivering  the  opinion  of  the  coorl.sald 
tbat  while  be  concarred  In  tbe  result  reached  by 
the  principal  case,  and  AshweU  v.  Ayres.  4  Qratt. 
«8S,  these  caaea  can  be  readily  distinguished  from 
Boch  caaea  aa  Balrd  v.  Blalgrove.  i  Wash.  170:  Auk- 
WhlUock.  I  Munf.  487;  Anderson  v.  Bullock,  t 
Hunt.  44!:  Jenkins  v.  Hurt,  E  Rand.  446:  Peasley  v. 
Boatwright.  t  Lelgb  1S6:  Turbervllle  v.  Bernard.  T 
Leigh  sot:  Cromwell  v.  Tate,  7  Leigh  Ml:  for.  In 
each  of  these  latter  caaea.  the  writing  might  have 
l>een  Indiflerently  an  obllgatlOD  nnder  seal  or  a 
^mple  contract,  and  neither  acknowledgment  be- 

ire  witnesses  or  In  court  nor  recording  was  neces- 

iry  to  make  tbe  writing  operative. 

And  In  Bradley  Salt  Co.  v.  Norfolk,  etc,  Co.-OS  Va. 

II.  4«.  i«  S.  E,  Rep.  MT.  where  it  was  held  tbat  an 

:taal  seal  affixed  to  a  contract  for  tbe  sale  of  per- 
sonal properu  muatlw  recognised  In  the  body  of 
order  to  make  it  a  sealed  instrament, 
JtiDOB  BccBAHAN.  In  delivering  the  opinion  of  the 
court,  aald:  "There  Is  a  class  of  caaea  like  Partt  v. 
Uaolttt.a  UiahhU:  Pollock  v.  Olaaaell.  i  Qratt.  4S»: 
and  Aahwell  v.  Ayres,  4  Qratt  ffiS.  referred  to  and 
explained  In  Clegg  V.  liemeBBur)er.iSQrattI1t.etc., 
in  which  the  Instrament  under  consideration  was 
required  by  law  to  be  under  aeal  In  order  to  be 
effective,  where  a  different  rule  was  applied. 
Nothing  that  has  been  said  in  this  opinion  Is 
intended.  In  any  wise,  to  refer  to  or  affect  the  rnle 

While  all  sobsequent  cases  seem  to  approve  the 
decision  reached  in  the  principal  case,  yet  some  of 
the  viewa  expressed  byJDDOlPilBKBB.  indellTering 
the  opinion  of  the  court,  have  been  qneationed.  In 
Cleggv.  Iiemeaaurler.  IB  Oratt.  lid.  It  in  said:  "It  Is 
true  that  Jddoi  Pabkbr.  In  his  opinion  in  t'ortt  v. 
BacUU.  aeema  strongly  inclined  to  the  views  which 
he  must  have  held  when  be  decided  tbe  case  ot 
Cromwell  v.  Tate  (7  Leigh  SOU,  which  was  after- 
wards reversed  and  he  uses  varlons  expresHlona 
wblcb  might  embrace  promissory  notes  a.'^  well  as 
such  Instruments  aa  tbat  be  was  then  considering: 
and  he  refers  to  tbe  fact  that  In  none  of  tbe  prevlons 
cases  relied  on.  was  there  any  proof  that  the  Inatm- 
ment  had  l>een  actually  sealed  or  scrolls  annexed 
by  way  of  seals.  But  It  appears  that  he  had  not 
seen  the  opinion  in  the  case  of  Cromwell  v.  Tate.  In 
which  all  the  lodges  bad  concurred,  and  it  is  impos- 
sible to  suppose  that  the  same  judges  who  bad  so 
recently  decided  that  case  Intended  to  disturb  tbe 
principles  on  which  It  rested  aa  to  cases  of  that 
kind.  No  allusion  whatever  la  made  by  any  )ndge 
who  delivered  an  opinion  to  any  change  of  views  in 
any  respect  and  It  Is  plain  they  regarded  the  case 
they  were  considering  as  belonging  to  a  dialinct 
class  and  Indeed  we  are  informed  by  Judob  Pahkib 
that  be  bad  been  assured  by  tbe  lodges  who  were 
■beo  Cromwell  v.  Tate  v 


might  have  been  intended  to  be.  indifferently,  elm-   there  was  nothing  in  their  opinions  affecting  tbe 
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>B  Id  tile  coDQty  or  coirora- 
t  aoDclently  a[>p«ars  tbattbc  penon 
■nakinv  tbe  lascramenx  amied  tbe  scroll  'by  way 

EBUdiwUd  SlavMt-lJabUlly  of  IscrMuefor  DcMsol 
EBudpator.-TbooKh  a  ala»e  emanctpated  by 
[he  owner  U  liable  to  be  tateu  by  eiecallon  to 
satisfy  a  debt  contracted  by  tbe  owner  before 
makini  tbe  emancipation,  yet  If  tbe  slave  be  a 
female.and  bayecblldrcD  after  theemandpatlon. 
tbe  cbUdren  wbo  ace  born  while  tbe  motber  Is 
en]oyln«  freedom  are  not  liable  to  be  taken  for 
any  nuch  debt 

Suit  for  freedom  in  the  circnit  court  of 
Kanawha  county,  bj  William  Hewlett  and 
Tajlor  Hewlett,  suin^  in  forma  panperis  by 
Lavinia  their  mother  and  next  friend,  against 
Andrew  Parka. 

It  appeared  at  the  trial  that  Edmund 
EXIrlngton  bad  executed  an  inslmment  in 
writing,  purporting  to  emancipate  and  net 
free  hia  slave  Lavinia,  which  conclnded  in 
theK  words :  "  In  teatimonj  whereof,  I 
hare  herennto  set  my  hand,  this  21et  day  of 
October  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen. 

Edmund  Bdrington  (Seal.) 
Signed,  sealed  and  acknowledged 

in  presence  otne 
Alex'r  R.  St.  Clair,  Walter  H.  Tapp." 

The   iaetrument  so   attested   wa«,  on   the 
17th   of   November  1817,   proved  by  the  two 
witaesses  in  the  corporation  court  of  Staun- 
ton.    Tbe  woman  Lavinia  mentioned  in  the 
instrument    was    the    mother   of    the 
512      plaintiffs.     •The  plaintiff  William  was 
born  about  one  year,  and  the  plaintiff 
Taylor  about  three  years,  after  the  execu- 
tion and  recording  of  the  instrument.    Both 
plaintiffs  were  registered  as  free  persons, 
the  hustings  court  of  Stannton,  on  the  8th  of 
July  1823. 
On  the  2Stb  of  June  1825,  Andrew  Parks 


Question  In  tbe  case  of  Part$  r.  Bttelett.  Jddoi 
BBO<;iuMB>iotraB  and  Jnnos  Cabeix  considered  tbe 
case  aa  clearly  dlatlnsulsbable  from  all  tbe  prevlons 
cases,  and  TncESB.  president,  wbo  bad  dellTered  tbe 
opinion  of  tbe  court  In  Cromwell  T.  Tale,  contented 
blmself  witb  coDcurrla(r  In  tbe  resnlt  to  wblcb 
Jddob  Pabkkk  bad  come,  for  tbe  reason,  no  doubt. 
(bat  tbere  were  some  views  presented  In  Jddoi 
pAKKBR'a  oDlnlon  wbicb  to  some  extent  caoalcte< 
wttb  tbe  opinion  In  Cromwell  v.  Tate  wblch  bad  no 
been  seen  byJciras  Pakkkh  wben  Parki  v.  HewlttI 

And  In  HeuseoB  y.  Lawson.  81  Va.  B«,  *1  S.  E.  Rep. 
H7,  tbe  (ollowlnB  laDBuase  of  JUDOB  PIlBKBB  In 
principal  case  Is  dlBapproved  by  BncHAKAn. 
"If.  In  tbe  attestatloD  of  an  iDHtrnment.  It  Is  stated 
to  have  been  sealed  In  1 
will.  In  tbe  absence  of 
gretumtd  tO  baTe  been  sealed,  altbongb  oo  Impres- 
■loD  appear  on  tbe  parcbment  or  paper,"  Jddgi 
Buc-HAHAN  sayn:  "In  tbe  absence  of  otber  facts.  I  do 
not  tbink  sncb  a  paper  as  Jcdcs  Pabkib  descrlbei 
cODld  be  beld  In  tbU  state  to  be  a  sealed  Instru, 

See  furtber  on  this  subject,  monosrapblc  aott  on 
"Bonds"  appended  to  Ward  v.  Cburn.  IB  OralU  801 
monocrapbic  note  on  "Deeds"  appended  to  Flott  t. 
Com..  IK  Oratt.  K4. 
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obtained    a    decree   for   a    snm   of   money 
against  Eidmund  Edrington  and  John   Tem- 
ple ;  and  soon    afterwards  he    sued    out  an 
execution   on  the  decree,  and  levied  it  upon 
the   plaintiffs,  on  the  ground  that  the  debt 
dne  him  was  contracted  by  Edrington  before 
emancipation  was  made ;  that  the  woman 
Lavinia,  being  emancipated  after  tbe  debt 
contracted,  was  liable  to  be  taken  by 
:ntion   to  satisfy  it ;  and  that  her  chil- 
dren, bom  after  the  emancipation,  could  not 
i  more  exempt  than  herself. 
The  foregoing  facts   were  stated  in  a  spc 
al     verdict,    which    found    also    facts    in 
relation  to  the  debt,  to  enable  the  court  to 
determine  whether  it  was  contracted  before 
after  the  emancipation  ;  but  that  question 
being  immaterial   in  the  view  taken  of   the 
ise,  it  is  unnecessary  to  set  out  those  facts. 
The  circuit  court  adjudged  the  law  upon 
le  special  verdict  to   be  for   the  plaintiffs; 
and  a  supersedeas   was  allowed  to  thejudg- 

Baldwin  and  Summers  for  plaintiff  in  error. 

B.  H.  Smith  for  defendants  in  error. 

PARKER,  J.  The  first  question  natu- 
rally arising  in  this  case,  and  to  be  first  de- 
cided, is  whether  the  instrument  of  writing- 
executed  by  EMrington,  purporting  to  eman- 
cipate Lavinia  the  mother  of  the  defendants 
in  error,  which  is  dated  the  Zlst  of  October 
1817,  and  was  recorded  in  the  corporation 
court  of  Staunton  on  the  17th  of  the  next 
month,  l>e  or  be  not  made  in  pursuance  of 
the  act  of  assembly,  1  Rev.   Code,  ch.  Ill,  S 

S3,  p.  433. 
513  "The  objection  is,  that  it  is  not  a 
sealed  instrument ;  and  by  the  act  it 
is  only  made  lawful  "for  any  person,  bj  hia 
or  her  last  will  and  testament,  or  by  any 
other  instrument  in  writing,  underhia other 
hand  and  seal,  attested  and  proved  in  the 
county  or  corporation  court  by  two  witnesses. 
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pated  ibem  be  conld  annex  no  coudltlona  subae- 
qneut.  repuKnaot  to  tbe  freedom  conferred,  the 
principal  case  is  cited  In  Forward  v.  Tbamer.  V 
GratL  EST.  BN.  and  foot-tMe. 

Slsv«-DlsllnctlaD  bctweM  OIH  •!  Preeda  ami 
Olftol  Property.— In  Wood  v.  Humphreys,  l!  QratL 
S39.  MO.  MoNCVRS.  J..  dlBcnsslDg'  tbe  Question  as  to 
whether  tbe  doctrine  of  perpetuities  applicable  to 
beguests  of  personal  cbattels  applied  to  a  beqnest 
of  freedom  of  slayes.  said:  "There  Is  a  manifest 
difference  between  a  KlfC  of  freedom  and  a  Bifl  of 
property.  In  some  respects  tbey  are  similar,  but 
In  moal  respects  different.  Many  of  oar  Judges 
bare  admitted  and  commented  npon  this  difference. 
Many  of  our  decisions  are  fonnded  upon  IL  Maria 
7.  Surbancb.  SBand.  ns.  Is  founded  npon  it;  for  the 
plaintiff,  In  tbat  case,  would  not  have  remained  tbe 
slave  of  the  testator  If  tbere  bad  been  a  bequest  of 
the  mother  In  remainder.  Instead  of  a  bequest  to 
ber  of  freedom  In  futuro.  Parki  «.  HeaMl.9  Ltit^ 
Gil,  Is  fonnded  Dpon  It:  for  If  Che  female  slave  In 
tbat  case  bad  been  Efven  to  another  person  instead 
of  being  emancipated,  her  Issue  bom  afterwards 
wonld  have  been  liable  for  the  debts  of  the  dooor. 
Instead  of  being-  exempt  from  such  liability." 

Tbe  principal  case  Is  also  cited  In  Jtncey  t 
Held.* Oratt  TIL 
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or  ackaowledg^  by  the  party  In  the  court  of 
the  county  irhere  he  or  ahe  resides,  to  eman- 
cipate and  set  free  his  or  her  slaves."  This 
act,  it  is  conceded,  must  be  strictly  complied 
with,  and  to  effect  emancipation,  the  instru- 
mentmust  be  under  the  seal  of  the  grantor. 
That  under  which  the  defendants  in  error 
claim,  is  in  the  common  form  of  deeds  of 
emancipation,  beKinning  "Know  all  men  by 
these  presents,"  and  sig'ned  by  Kdmund  Kd- 
Tingion,  with  a  scroll  annexed,  in  which  the 
word  seal  is  written.  It  is  subscribed  by  two 
witnesses,  who  certify  that  It  was  signed, 
sealed  and  acknowledged  in  their  presence, 
and  upon  their  evidence  it  was  duly  admitted 
to  record;  but  it  concludes,  "In  testimony 
whereof  I  have  hereunto  set  my  hand  this 
21it  day  of  October  1817,"  without  saying-, 
in  the  body  of  the  instrument,  any  thing 
aiiont  a  seal. 

If  the  instrument,  having  a  scroll  to  it,  had 
been  acknowledged  in  court  by  the  party  (as 
the  act  allows)  instead  of  being  proved  by  the 
witnesses,  I  think  there  could  have  been  little 
question  that  it  would  have  been  a  sufficient 
recognition  of  the  scroll  as  a  seal,  to  give  it 
the  force  and  oblif^ation  of  a  sealed  instru- 
ment. All  that  is  required  by  the  common 
law,  or  by  our  act  of  assembly,  is,  tliat  the 
impression  in  the  one  case,  or  the  scroll  In 
the  other,  should  be  added  with  intent  to 
seal ;  and  if  the  party  shall  acknowledge  be- 
fore  the  court  an  iastmment  having  a  scroll, 
as  his  act  and  deed,  nothing  more  can  be  re- 
quired. The  act  of  1788,  which  our  courts 
have  decided  to  be  in  affirmance  of  the  com- 
mon law  of  Virginia  (Jones  &  Temple  v.  Log-- 

wood,  1  Wash.  42 ;  Bnckner  v.  Mackay, 
514      2   Leigh  488,)  declares  that  *"any  in- 

stmment  to  which  the  person  making 
the  same  shall  sfBz  a  scroll  by  way  of  seal, 
•hall  be  adjudged  and  holden  to  be  of  the 
same  force  and  obligation  as  If  it  were  ac- 
tually sealed."  It  would  be  in  derogation  of 
that  act,  to  decide  that  a  scroll,  affixed  with 
the  view  of  perfecting  an  Instrument  required 
by  law  to  be  ntider  seal,  and  acknowledged  t>y 
the  party  in  court  with  the  intent  of  comply- 
ing With  the  law,  was  not  a  seal,  because  it 
was  not  called  such  in  the  body  of  the  instru- 
ment ;  and  it  would  be  equally  unreasonable 
to  predicate  the  same  thing  of  an  instrument 
proved  by  witnesses  who  attested  the  sealing 
as  well  as  the  signing  and  delivery.  The 
common  law  does  not  require  that  the  party 
should  any  where  in  the  instrument  speak  of 
a  seal,  bat  only  that  it  be  sealed,  and  the 
sealing  proved.  In  Sheppard's  Touchstone, 
a  book  of  the  highest  authority,  it  is  said 
(vol.  1,  p.  55,  Atherly'sedi.)  "A  deed  is  good, 
.albeit  these  words  in  the  close  thereof,  in  cu- 
jus  rei  testimonium  slgillum  meum  apposui, 
be  omitted,  and  all>eit  there  he  no  mention 
made  in  the  same  that  the  deed  was  sealed 
aod  delivered ;  so  in  truth  it  be  duly  sealed 
and  delivered,  and  the  sealing  and  delivery 
be  proved."  Here,  then,  is  an  express  au- 
thority that  the  proof  of  a  seal  is  sufficient, 
although  no  mention  is  made  of  it  in  the  body 
of  the  instrument ;  and  as  scrolls  are  placed 
by  our  law  on  precisely  the  same  footing  as 
seals,  when  affixed  by  way  of  seal,  I  take  it 
to  be  clear  law  that  a  scroll  may  be  proved  to 


have  been  so  affixed,  without  mention  of  it  in 
the  body  of  the  instrument.  The  true  doc- 
trine is  stated  with  great  cleameaa  by  chief 
justice  Tilghman  in  the  case  of  Taylor  v. 
Glasael.2Serg,  ARawleSm.  "There  are  two 
principles,"  says  he,  ''well  founded:  one, 
that  although  in  the  body  of  the  writing  it  is 
said  that  the  parties  have  set  their  hands  and 
seals,  yet  it  is  not  a  specialty  unless  it  l>e 
actually  sealed  and  delivered  ;  another,  that 
if  it  be  actually  sealed  and  delivered,  it  is  a 
specialty,  although  no  mention  be  made 

515  "of  it  in  the  body  of  the  writing.  The 
fact,  and  not  theassertion.tixes  the  na- 
ture of  the  instrument."  Thus,  to  constitute 
a  sealed  instrument,  there  must  be  a  seal  or 
scroll  affixed,  and  some  recognition  of  it  in 
the  instrument,  or  some  evidence  of  it 
aliunde  ;  but  it  can  never  t>e  maintained  that 
such  evidence,  whether  by  the  proof  of  wit- 
nesses or  acknowledgmentof  the  party,  will 
not  supply  the  place  of  such  recognition.  If 
the  maker  says  merely,  "  witness  my  hand  ;" 
if  the  attestation  of  the  witnesses  takes  no 
notice  of  the  sealing ;  if  there  are  expres- 
sions in  the  instrument  not  usually  found  in 
deeds,  but  common  fn  simple  contracts,  as  if 
it  commenced  '*  For  value  received  I  promise" 
Ac.  all  these  are  circumstances  (and  there 
may  be  others)  affording  strong  presumptive 
evidence  that  the  party  did  not  Intend  to 
bind  himself  by  deed,  and  has  not  so  bound 
himself.  When  some  of  these  circAmstances 
exist,  and  especially  when  all  concur,  they 
may  outweigh  the  mere  circumstances  of  a 
scroll  being  annexed,  which  might  be  so 
easily  placed  there  after  the  execution  of  the 
writing;  but  this  presumption,  like  any 
other,  may  surely  be  rebutted  by  proof  of  the 
fact  that  the  scroll  was  annexed  by  way  of 
seal,  and  by  the  maker.  Thus,  suppose  he 
says  at  the  time,  "I affix  this  scroll  as  my 
seal,"  or  within  the  scroll  he  writes  the  word 
"  seal,"  and  then  delivers  it  as  his  deed ;  I 
am  at  a  loss  to  conceive  how  any  court  or 
jury  could  resist  the  conclusion  that  it  was  a 
sealed  instrument. 

It  is  said,  however,  that  the  decisions  in 
this  court  are  inconsistent  with  this  opinion  : 
and  there  may  be  some  loose  expressions  to 
be  found  in  them,  giving  countenance  to  the 
objection.  But  when  the  cases  themselves 
are  carefully  examined,  I  am  persuaded  they 
will  not  t>e  found  to  support  it.  They  are 
the  following :  Baird  v.  Blaigrove,  1  Wash. 
170;  Austin's  adm'x  v.  Whitlock's  ex'ors,  1 
Munf.  4S7;  Anderson  v.  Bullock  Ac,  4 
Munf.  442;  Jenkins  v.  Hurt's  com mis- 

516  sioners,  *1  Rand.  446 ;  Peasley  v.  Boat- 
wright,   2  Leigh   195,   and  a  late  case 

not  yet  reported.*  These  cases,  except  the 
last,  I  have  critically  scanned  ;  and  by  giv- 
ing the  facta  of  each,  with  the  opinions  of 
the  judges,  it  would  be  easy  to  shew  that 
they  do  not  exclude  proof  aliunde  of  the 
sealing  of  the  instrument.  But  this  would 
swell  my  opinion  to  an  Inconvenient  length ; 
and  I  must  content  myself  with  a  few  gen- 
eral observations  respecting  their  scope  and 
effect.  In  all  of  these  cases  the  writings 
purported    to   be    signed  only.     They    had 
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either  no  attesting  clause,  or  it  was  merely 
in  the  form  "Teste  A.  B.  4c."  without 
DoticiDK  the  sealing.  In  moat  of  them  ft 
consideration  is  ezpresaed;  a  circumstance 
unusual,  as  the  judges  saj.and  unnecessary  in 
specialties,  but  common  in  simple  contracts 
of  the  character  of  those  in  question.  In 
none  of  tbem  was  the  iastrumeat  such  as  the 
law  required  to  I>e  recorded,  or  such  as  it 
made  available  only  when  sealed  ;  and  in  not 
one  was  there  any  proof  that  the  instrument 
had  been  actually  sealed,  or  scrolls  annexed 
by  way  of  seal.  The  court  had  to  judge  by 
inspection  of  the  paper,  and  by  inspection 
only  ;  and  the  judges  say  that  as  in  its  be- 
ginning, conclusion  and  attestation,  no  men- 
tion is  made  of  its  being  sealed,  and  the 
fact  ia  not  otherwise  proved,  but  rendered 
improbable  by  other  circumstances,  the  mere 
accident  of  a  scroll  l>eing  found  was  insuGfi- 
cient  to  shew  it  was  affixed  by  way  of  seal, 
when  possibly  it  might  have  been  added  by 
inadvertence,  or  afterwards  by  the  holder. 
Judg-e  Tucker,  indeed,  ia  the  case  of  Austin 's 
adm'x  V.  Wbltlock's  ex'ors,  goes  somewhat 
farther ;  but  his  observation  was  not  neces- 
sary to  its  decision,  since  no  evidence  dehors 
the  instmment  was  offered,  and  the  case  did 
not  turn  upon  it.  The  instrutnent  concluded 
"witness  my  hand,"  and  the  attesting  wit- 
ness, who  was  then  dead,  had  not  attested  its 

517  "The  case  referred  to  as  lately 
decided  and  not  yet  reported  may  have 
gone  somewhat  farther,  and  (as  my  judg- 
ment in  the  court  below  was  reversed)  I  may 
think,  too  far.  But,  as  well  as  I  recollect  its 
circumstances,  the  only  one  which  diatin- 
gnlshed  it  from  the  previous  cases,  was  the 
fact  that  the  word  seal  was  written  within 
the  scroll.  But  there  were  no  attesting  wit- 
nesses, and  no  proof  that  the  word  seal  was 
written  by  the  maher  of  the  note ;  and  as  the 
judges  present  who  decided  it  asstire  me  there 
is  nothing  in  their  opinions  affecting  the 
present  question,  I  do  not  feel  myself  tram- 
melled by  it. 

Assuming,  then,  that  an  instrument  of 
writing,  not  stated  in  the  body  of  it  to  be 
sealed,  may,  if  It  have  a  scroll,  l>e  proved  to 
be  a  specialty  by  attesting  witnesses  to  its 
sealing,  notwithstanding  it  concludes  "wit- 
ness my  hand,"  the  neit  enquiry  ia,  whether 
it  appears  by  this  record,  that  the  scroll  was 
affixed  by  Edrington  as  his  seal? 

The  attesting  clause  (which  is  a  part  of 
the  instrument  necessary  under  the  act  of 
assembly  to  the  validity  of  the  instrument, 
unless  it  is  acknowledged  in  court  by  the 
grantor)  purports  that  it  was  sealed  as  well 
as  delivered  ;  and  it  was  proper  that  mentioo 
should  be  made,  by  way  of  attestation,  of 
such  sealing  and  delivery.  Sugden  on 
Powers,  p.  237.  On  the  proof  by  the  oaths 
of  these  witnesses,  the  deed  was  afterwards 
ordered  to  be  recorded.  It  could  not  have 
been  legally  admitted  to  record  as  an  instru- 
ment of  emancipation,  unless  the  witnesses 
swore  that  it  was  sealed,  as  well  as  acknowl- 
edged and  delivered,  in  their  presence. 
These  circumstances  amount  at  teaat  to 
prima  facie  evidence  that  the  instntment 
was  duly  sealed,  and  greatly  outweigh    the 


single   presumption   arising  from    the   fact 

that  no  notice  is  taken  of  it  in  the  body  of 

the  writing.     A  much  stronger  case  is  stated 

by  Sugden,  in  his  treatise  on  powers, 

518  p.  236,  where  he  says,  on  the 'authority 
of  Lord  Eldon,  thaf'if,  in  the  attesta- 
tion of  an  instrument,  it  is  stated  to  have 
been  sealed  in  the  presence  of  witnesses,  it 
will,  in  the  absence  of  evidence  to  the  con- 
trary, be  presumed  to  have  t>een  sealed, 
although  no  impression  appear  on  the  parch- 
ment or  paper."  Here,  besides  the  attesta- 
tion, something  equivalent  in  general  to  aa 
impression   in  wax  does   appear;  to   wit,   a 

Doubtless,  E^ringtoD  intended  to  make 
this  instrument  of  writing  conform  to  the 
act  of  assembly.  It  does  so  in  all  other  par- 
ticulars ;  and  the  witnesses  to  it  declare  that 
it  conformed  also  in  the  requirement  of  seal- 
ing. This  of  itself  would  distinguish  this 
case  from  all  others  which  have  come  under 
the  consideration  of  the  court  of  appeals, 
and  leaves  no  doubt  on  my  mind  that  the 
court  below  was  right  in  regarding  the 
instrument  as  a  deed  of  emaai^patlon  dttly 
executed. 

On  the  other  questions  presented  by  the 
record,  I  concur  entirely  in  the  views  taken 
by  the  president,  and  in  the  conclusion  to 
which  he  arrives  on  the  whole  case. 

BROCKENBROUGH,  J.  The  emancipa- 
tion law  enacts  that  a  master  may  emanci- 
pate his  slave  by  an  "instrument  in  writing, 
under  his  band  and  seal,  attested  and  proved 
in  the  county  or  corporation  court  by  two 
witnesses,  or  acknowledged  by  the  party  in 
the  court  of  the  county  where  he  resides." 
The  statute  respecting  seals  says,  "any 
instrument  to  which  the  person  making  the 
same  shall  affix  a  scroll  by  way  of  seal," 
shall  be  adjudged  to  be  a  sealed  instmment. 

The  current  of  decisions  in  this  court  ia,  I 
think,  that  the  mere  annexation  of  a  scroll 
will  Dot  make  it  a  sealed  instrument,  but  if 
it  shall  appear,  either  from  the  body  of  the 
instrument  itself,  or  from  the  clause  of  attes- 
tation, that  the  scroll  was  affixed  by  way  of 
seal,  it   is   then  a  sealed   instmment. 

519  Although  that  clause  is  no  part  of  *the 


yet  a 


a  the 


same  paper,  if  it  appear  from  it  that  the  scroll 
was  affixed  by  way  of  seal,  it  ia  jnst  aa 
good  as  if  the  obligor  had  in  the  instrument 
itself  declared  it  to  be  a  seal.  In  Baird  v. 
BlaigTove,  the  agreement  had  a  scroll  oppo- 
site to  each  signature:  the  conclusion  was  "as 
witness  our  hands,"  and  the  attestation  sim- 
ply "teste ;"  neither  spoke  of  the  instmment 
being  sealed.  President  Pendleton  said, 
"The  court  are  not  satisfied  that  this  is  to 
be  considered  as  a  sealed  instrument.  It  is' 
in  no  part  of  it  expressed  to  be  sealed.  The 
attestation  is  the  same  as  in  common  simpl« 
contracts  not  under  seal."  The  irresistible 
inference  is,  that  if  the  attestation  had  been 
in  different  form— if  it  had  recognized  the 
seal,  it  would  have  been  sufficient. 

That  position  is  also  to  be  deduced  from  the 
opinions  of  the  court,  and  particularly  from 
that  of  judge  Roane,  in  Austin's  adm'x  v. 
Whitlock'B  ex'ors,  1  Mnnf.  487.  I  am  satis- 
fied that  it  is  in  no  mannec^impug^a^  pj  tbtt 
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cue  of  Cromwell  v,  Tate'a  ez'or,  not  ret 
reported.* 

Id  the  caAC  before  na,  the  instrument  is 
•i^ed  ta7  Bdrin^ton,  and  has  a  scroll 
annexed  to  hU  name,  in  which  ie  nritten  the 
word  seal ;  but  a«  he  doei  not,  in  the  body  of 
the  inatmrnent,  apeak  of  it  as  a  seal,  this 
wonid  not  do.  'But  the  clause  of  attesta- 
tion is  not  alihply  "  teste,"  aa  in  the  two 
casea  above  mentioned,  but  la  written  thus, 
"  Signed,  sealed  and  acknowledged  in  pres- 
ence of  ns  Alex'r  R.  St.  Clair,  Walter  H. 
Tapp ;"  and  on  the  evidence  of  the  aubacrib- 
iiig  witnesses  it  is  admitted  to  record  aa  an 
instmment  emanoipatine:  the  slave  Lavinia 
and  her  fonr  children.  It  was,  then,  an 
instrnment  under  Edrlng^on's  hand  and  seal, 
as  much  as  if  he  had  placed  there  a  seal  of 

The  nest  question  ariaea  from  the  proviso, 

which  says  that  all  slaves  so  emanci- 

520      pated  shall  be  liable  to  be  taken  'by  eze- 

cutioo,  to  satisfy  any  debt  contracted 

by  the  person  emancipating  them,  before 

sncb  emancipation  is  made. 

Admitting  that  the  debt  for  which  the 
defendanta  in  error  were  taken  in  execntion 
was  contracted  by  Sdrington  to  Parka  before 
the  instrument  of  emancipation  was  executed 
(which,  however,  does  not  clearly  appear 
from  the  special  verdict)  still  the  question 
arises  whether  the  afterbom  children  of  the 
freedwoman  can  be  taken  In  execution.  On 
the  principle  that  the  child  followa  the  cod' 
dition  of  the  mother,  and  that  the  mother 
became  absolutely  free  by  the  instrument  of 
emancipation,  subject  only  to  the  contingent 
liability  of  beinfir  taken  lo  execution  for  prior 
debts,  I  am  of  opinion  that  the  defendants  in 
error,  being  bam  free,  were  not  liable  to  be 
reduced  to  slavery.  On  this  point  I  refer  to 
the  opinion  of  the  president,  in  which,  and 
the  grounds  on  which  it  is  founded,  I  entirely 


CABELL,  J.  I  have  carefully  examined 
all  the  reported  cases  as  to  scrolls  annexed  to 
deeds  by  way  of  seals  ;  aud  I  am  perfectly 
satisfied  that  this  case  ia  materially  different 
fron  all  of  them.  There  is  a  fact  in  this 
case,  which  is  not  to  t>e  found  in  any  of  the 
former  cases.  In  the  atteatation  by  the  sub- 
scribing witnesses,  they  expressly  state 
that  the  instrument  was  signed,  sealed  and 
acknowledged  in  their  presence ;  and,  as  I 
understand  the  record,  they  prove  the  same 
thing  on  oath  before  the  court.  The  act  of 
assembly  gives  validity  to  scrolls  annexed  by 
way  of  seal,  without  specifying  the  manner 
In  wliich  each  annexation  shall  be  proved. 
It  does  not  reqnire  it  to  be  recognized  in  the 
body  of  the  deed.  Here  it  is  stated  by  the 
subscribing  witnesses  iu  their  attestation, 
and  is  moreover  proved  by  their  oaths.  I  am 
clearly  of  opinion  that  the  instrument  is  a 

good  deed. 
Sn         *The  case  of  Uarla  Ac.  v.  Snrbangh, 

2  Rand.  228,  is.  in  roy  opinion,  conclu- 
sive of  this  case ;  and  I  have  nothing  to    ' ' 
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to  the  luminoua  expoaition  of  It,  made  by 
the  president. 

The  judgment  mnst  be  affirmed. 

TUCKER,  P.  I  shall  say  nothing  on  the 
first  point  in  this  case,  which  has  been  so 
satisfactorily  diaposed  of  by  my  brother 
Parker,  except  to  declare  my  concurrence 
with  him  in  the  result  to  which  he  has  come. 

Taking  the  instrument  of  emancipation, 
then,  in  this  case,  to  be  a  good  deed,  we  are 
brought  to  the  enquiry  whether  the  children 
of  the  mother  bom  after  the  execution  of  the 
deed  are  subject  to  the  creditor's  execution  7 

And  here  let  me  say  at  once,  that  this  case 
must  be  ruled  by  the  act  of  assembly,  and 
brought  within  the  operation  of  the  proviso, 
or  the  creditor  mast  fail.  The  case  of  Wood- 
ley  V.  Abby,  5  Call  336,  decided  by  a  divided 
court,  and  standing  altogether  alone,  does 
not  form  so  imperative  a  rule  as  to  compel 
ns  to  embrace  it  with  all  its  consequences. 
Tf  these  cases  of  emancipation  are  to  be 
brought  within  the  rules  of  law  as  to  fraudu- 
lent alienations,  then  emancipated  slaves  are 
not  only  liable  to  the  subsisting  debts  of  the 
emancipator,  but  if  he  was  in  embarrassed 
circumstances,  they  would  be  chargeable,  by 
a  fishing  bill,  for  prospective  debts  also. 
I  cannot  think  that  such  a  construction  would 
be  obedient  to  a  statute,  whose  emphatic 
terms  declared  that  the  slave  emancipated 
under  it  should  be  as  free,  to  all  intents  and 
purposes,  as  if  emancipated  by  the  act  itself. 
Emancipation  ia  not  strictly  a  gift  of  prop- 
erty. It  is  the  exoneration  of  a  human  be- 
ing from  the  tvonds  which  our  institutions 
have  fastened  upon  him,  and  which  the 
l>eneficence  of  our  times  has  authorized  the 
master  to  remove.  Still  less  can  I  look  upon 
it  as  a  gift  without  consideration. 
522  The  considerations  moving  *to  the  act 
are  of  the  gravest  character,  and 
bnt  for  the  proviso  in  the  statute,  I  should 
consider  the  emancipated  slave  as  forever 
discharged  from  the  creditor's  demand,  at 
least  where  it  has  not  assumed  the  character 
of  a  direct  lien,  i  shall  therefore  proceed 
to  consider  the  case  under  the  law  as  it  now 

First,  let  as  see  what  is  the  immediate 
effect  of  the  whole  statute  upon  the  condition 
of  the  slave.  And  here  it  is  clear  that  by 
the  deed  of  emancipation  he  is  instantly 
emancipated  and  set  free  ;  he  is,  upon  its 
execution,  entirely  and  fully  discharged 
from  servitude,  and  "enjoys  as  full  freedom 
as  if  he  had  been  particularly  named  in  the 
act."  He  is  entitled  immediately  to  a  copy 
of  the  instrument  of  his  emancipation,  from 
the  clerk.  He  is  at  once  invested  with  all 
the  rights  of  a  freeman,  except  those  politi- 
cal rights  from  which,  by  other  laws,  every 
black  is  excluded.  With  the  protection  of 
his  free  papers,  he  may  go  where  he  pleases 
without  question.  He  is  at  once  entitled  to 
acquire  and  enjoy  property.  His  person  is 
under  the  protection  of  the  laws,  and  he  has 
a  right  to  sue  for  injuries  done  to  person  or 
to  property.  He  may  even  acquire  lands 
and  hold  slaves,  and  will  transmit  them  by 
inheritance  to  his  children.  If  charged  with 
a  capital  offence,  he  is  tried  like  a  freeman, 
and  the  law  throws  aroi^nd^^m^)^  Mme 
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protection  of  a  grand  jury,  and  the  same 
right  of  challeng'e  to  his  triers,  which  the 
white  man  enjoys.  And  all  this  notwith- 
standing: the  proviso  ;  of  which  we  need  no 
better  evidence  than  this,  that  were  it  other- 
wise, no  free  negro  could  have  these  privi- 
leges who  claims  his  freedom  since  1792. 
tnasmach  as  all  have  been  subject  to  the 
operation  of  that  proviso. 

Lavinia,  then,  upon  the  execution  of  this 

deed,  txcame  to  all  intents  and  purposes  free ; 

subject  indeed  to  be  taken  by  execution  for 

the  antecedent  debts  of  her  master,  but  stUl 

free.     Whatever   might   be    the   efFect 

523  'of  an  execution  levied  upon  her.  and 
a  sale  under  it  to  satisfy  a  debt,   until 

such  levy  and  sale  she  is  unquestionably  free. 
It  the  creditor  does  not  elect  to  levy  the  ex- 
ecution upon  her,  her  enjoyment  of  freedom 
is  not  disturbed.  If,  out  of  the  avails  of  her 
lat>onr.  or  by  the  aid  of  others,  she  can  dis- 
charge the  debt,  her  freedom  cannot  be  dls- 
turt>ed.  If  an  execution  is  even  levied  upon 
her,  yet  if  she  can  shew  that  there  is  other 
property  to  satisfy  the  debt,  it  will  t>e  held 
liable  {Woodley  v.  Abby,  5  Call  350,)  and  she 
will  continue  to  enjoy  her  freedom,  which 
never  can  even  be  suspended  until  a  sale. 
For  even  though  there  be  no  other  means  of 
tiatisfying  the  debt,  she  would  not  be  sold 
absolutely,  but  only  for  such  a  length  of 
time  as  would  be  necessary  to  discharge  it. 
Patty  V.  Colin,  1  Hen.  A  Munf .  519.  What 
wonld  be  her  state  during  that  time,  has  not 
been  settled  by  any  adjudicated  case.  But 
I  should  humbly  apprehend  that  in  such  a 
case,  at  least,  as  that  of  a  temporary  sale, 
though  the  purchaser  would  exercise  over  her 
the  rights  of  a  master,  she  would  not  l>e con- 
sidered as  a  slave.  If  she  were  so  considered, 
all  her  acquired  property  would  devolve  upon 
her  master,  and  all  her  other  rights  as  a 
freewoman  would  be  annihilated,  though 
her  term  of  service  might  be  but  for  a  year, 
and  though  she  should  at  any  time  be  enabled 
to  redeem  herself  by  discharging  the  debt. 

Be  this  a«  it  may,  Lavinia  became  abso- 
lutely free  itpon  the  execution  of  the  deed, 
subject  only  to  a  charge  for  payment  of  debts. 
She  never  has  had  an  execution  levied  on  her, 
and  if  living,  she  is  now  free,  and  has  been  so 
ever  since  1817.  Her  status  then  has  always, 
since  1617,  been  that  of  a  freewoman,  and  so 
stilt  continues.  If  then  her  children  follow 
the  condition  of  the  mother,  according  to  the 
maxim  "  partus  sequitur  ventrem,"  her  chil- 
dren must  be  free,  as  she  was  free,  when  they 
were  born,  and  has  always  continued  free 
since,  and  still  so  continues,  if  living. 

524  If  it  be  otherwise,  it  'leads  to  this  sin- 
gular consequence,  that  her  emancipa- 
tion is  perfected  by  the  sale  of  them ;  it  is 
consummated  forever  (provided  there  be  no 
further  debt)  by  the  satisfaction  of  this  exe- 
cution by  the  sale  and  perpetual  servitude  of 
her  children.  She  who  was  bom  a  slave, 
and  expressly  subjected  to  the  debt,  is  madi 
free ;  and  those  who  were  iKirn  free,  and  no' 
expressly  subjected    by  the    act,  are  made 

But  it   is   said   that   the   qualification  at- 
tached to  the  emancipation  olLavinia,  of  lia- 


bom  afterwards  in  her  state  of  freedom. 
I  think  not.  We  should  not  extend  the  pro- 
of the  statute  to  those  whom  it  does  not 
expressly  embrace,  nor  should  we  adopt  a 
principle  In  direct  conflict  with  what  is  now 
the  well  established  law  of  the  land.  In 
Maria  Ac.  v.  Surbaugh,  2  Rand.  228,  this 
aurt  decided  that  the  condition  of  the  child 
'as  to  be  determined  by  the  existing  con- 
dition of  the  mother  at  the  time  of  its  birth, 
without  regard  to  any  changes  in  that  con- 
dition by  any  possible  future  event.  It 
decided  that  a  child  born  in  the  actual  status 
of  slavery  of  the  mother  was  absolutely  a 
slave  for  life,  although  the  day  after  its  birth 
the  mother's  enjoyment  of  her  freedom  ac- 
crued under  a  deed  of  long  anteriour  date. 
If  then  the  child  can  derive  no  advantage 
from  the  certain  prospective  freedom  of  the 
mother,  shall  he  be  prejudiced,  on  the  other 
hand,  by  the  uncertain  contingency  of  ber 
subsequent  reduction  to  slavery  7  If  we  mete 
out  equal  and  impartial  justice  to  all,  we 
cannot  affect  the  child  by  a  possible  change 
of  status  in  one  direction,  when  we  deny  him 
the  benefit  of  a  certain  change  in  another, 
"^e  cannot  refuse  to  consider  him  as  follow- 
ig  the  status  of  his  mother  at  the  time  of 
his  birth,  when  he  will  thereby  liecome  free, 
'  nee  we  hold  him  to  that  status  by  which  he 
made  a  stave.  Accordingly,  we  find  judge 
Green  declaring  in  Maria  4c.  v.  Snrbaugb 
(and  judge  Cabell  concurred)  "  that  the 
"civil  state  of  the  children,  with  all  its 
coDsequences,  is  determined  by  the 
state  of  the  mother  at  the  time  of  their 
birth,  without  regard  to  the  present  obliga- 
tion of  a  free  woman  to  serve,  or  the  present 
right  of  a  slave  to  be  free,  thereafter.  The 
sole  enquiry  is  whether,  at  the  time  of  the 
birth  of  the  chidren,  the  mother  be  in  fact 
stave  or  free,  without  regard  to  what  may  l>e 
her  future  stale."  And  judge  Brooke  ob- 
that  "  the  mie  that  children  shall  be 
bond  or  free  according  to  the  condition  of  the 
mother,  imports  the  condition  at  the  time  of 
the  birth,  in  exclusion  of  any  future  riKht 
to  liberty  ;"  and  by  consequence  (I  will  add) 
in  exclusion  of  any  future  obligation  to  serv- 
itude. 

These  views  might  be  mach  enlarged  and 
illustrated ;  but  I  shall  content  myself  with 
wbat  has  been  said,  as  presenting  the  rea- 
1  clearly  of  opinion  to 


Judgment  affirmed. 


S26         •Greenlee'!  AdmVv.  Bailey. 
July.  1B».  Lewlsbare. 
(Absent  BBOOKi.  3.) 
DMIouf*— Dwth   af   Datendut-Revlvsl  bj    CMMMt 
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of  a  defendaat  !□  detinue.  It  tala  admlnjtirator 
cousent  that  the  caase  shall  stand  reTired  avalnst 
blm.  BDCh  couseat  Dlaces  the  caose  la  the  same 
It  would  be  in  after  tbe  Bcrrlce  of  a 
facias  acaloBt  the  admlalstrator.  allesinc 


moDOcraphlc  nott  o 


■»  pertalnlntr  to  detinue,  see 


bililyto  execution,  extended   to    those   who    pended  toHnnt  r.  Martin. 
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ma  detained  b;  bliii. 
IF — —  *ti¥iii  '■■?  rifi-r-  si  AdMlitfitratM'  to  Ptcmd 
Da  P4*vv— eflKt.~In  BQch  a  case.  It  Che  adminis- 
trator. Instead  of  tileadlDS  de  novo,  so  to  trial 
upon  the  plea  pnt  in  by  bis  Intestate.  lie  cannot, 
after  rerdlct  aralnst  blm.  arrest  tbe  Jcdsment 
becatue  of  bli  own  failure  to  plead  anew. 
Stma^—  SadM— Same  — Jndsauat-t— Tbe  Indgment 
aEainst  tbe  administrator.  In  sncb  a  case,  la  per- 
sonal asainat  lilm  for  tlie  property  or  its  alterna- 
tive vaine  ;  bnt  it  provides,  as  to  the  damaoes  and 
costs,  tbat  the  same  are  to  be  levied  of  the  roods 
and  chattels  of  the  Intestate,  to  tbe  bands  of  tbe 
administrator. 

William  Bailey  brongbt  an  action  of 
dctinne,  in  the  circuit  court  of  Rockbridge 
conntj.  against  Samuel  Greenlee,  for  two 
•laves  named  Bill  and  Sail.  The  defendant 
pleaded  non  detioet,  and  actio  non  accrevit 
within  five  jears;  upon  which  pleas  issues 
were  joined.  Pending  the  cause,  the  defend- 
ant died,  and  a  scire  facias  was  issued  to 
revive  it  against  Jajnes  Moore  sheriff  of 
Rockbridge  county,  to  whom  the  estate  of 
tbe  defendant  had  been  committed.  The 
scire  facias  contained  no  allegation  that 
after  the  death  of  the  intestate  the  property 
came  to  the  hands  of  his  administrator.  It 
was  duly  executed  and  returned.  Subse- 
qnentlj,  Moore  the  sheriff  and  administrator 
died  ;  and  the  estate  of  the  original  defend- 
ant, naadmlnistered  by  Moore,  having  been 
committed  to  Joseph  Allen  a  succeeding 
sheriff,  "by  consent  as  well  of  the  plaintiif 
ai  of  Joseph  Allen  administrator  as  afore- 
said, by  their  attorneys,  it  was  ordered  that 
this  suit  be  revived  in  the  name  of  said 
527  *Allen  administrator  as  aforesaid." 
The  jury  found  a  verdict  for  the  plain- 
tiff, and  the  conrt  rendered  judgment  there- 
upon, against  the  administrator  personally 
for  the  slaves  or  their  values,  but  to  be 
levied,  as  to  the  damages  and  costs,  of  the 
goods  and  chattels  of  the  intestate,  in  the 
bands  of  the  defendant  to  be  administered. 
To  this  judgment  a  supersedeas  was  allowed. 
Tbe  attorney  general  and  Peyton  for  the 
plaintiff  in  error, 
Baldwin  for  defendant  in  error, 
PARKER,  J.  Since  tbe  deci^ons  of  Cat- 
lett's  ez'or  v.  Russell,  6  Leigh  344,  and 
Allen's  ex'or  v.  Harlan's  adm'r.  Id.  42,  it 
must  be  taken  as  settled  law  that  an  execu- 
tor or  administrator  cannot  be  charged  in 
detinne,  merely  on  the  possession  of  the  tes- 
tator or  intestate  ;  and  that  the  thing  sued 
for  must  have  come  to  the  hands  of  the  rep- 
resentative himself,  and  be  detained  by  him. 
If  he  BO  detains,  an  original  action  may  be 
maintained  against  him  on  hisown  posses- 
sion, or  the  suit  brought  against  the  testator 
or  intestate  may  be  revived  by  scire  facias  ; 
but  if  so  revived, there  mU8tl>e  a  suggestion  in 
the  scire  facias,  that  the  specific  thing,  after 
the  death  of  the  testator  or  intestate,  came 
to  the  hands  and  possession  of  the  executor 
or  administrator ;  or  on  the  return  of  a  scire 
facias  executed,  reqainng  him  to  shew  cause 
Sec  *  nn  pase  IM. 

tJaigasats.  —  Sec  monocraphic   note  on  "Judg- 
sieDts"  appended  loSinlth  v.  Charlton.  T  Gratt.  4SB. 


grenerally  why  tbe  action  should  not  be  re- 
vived, the  plaintiff  should  file  a  count  alleg- 
ing such  posseBsion.  If,  therefore,  tbe 
administrator  Allen  had  given  no  consent  to 
the  revivor,  and  such  a  scire  facias  had  been 
served  upon  him  as  was  issued  against 
Moore,  without  new  pleadings,  this  judgment 
must  have  been  reversed.  But  he  consenting 
that  the  suit  should  stand  revived,  and  dis- 
pensing with  a  scire  facias,  must  be  taken  to 
have  consented  to  its  revivor  on  auch  terms 
and  conditions  ss  justified  the  plaintiff 

528  in  continuing  "the  action  against  him, 
and  without  which   he  could  rot  have 

revived  it  at  all.  That  is  to  say,  it  stood  re- 
vived as  if  the  plaintiff  had  alleged  In  a  scire 
facias  the  fact  of  a  possession  and  detention 
by  Allen  himself,  after  the  death  of  his  in- 
testate. In  this  situation,  he  might  have 
pleaded  de  novo  ;  but  he  proceeds  to  trial  on 
the  plea  of  non  detinet  filed  by  his  intestate, 
thus  admitting  his  own  possession  undechis 
intestate,  bnt  denying  that  the  latter  de- 
tained the  slaves  against  the  rights  of  the 
plaintiff;  and  there  is  a  verdict  against  him. 
The  caae  of  Murdock  Ac.  v.  Hemdon's  ex'ors, 
4  Hen.  &  Munf.  200,  shew  that  it  is  now  too 
late  to  object  to  that  verdict. 

As  to  the  form  of  the  judgment,  making 
him  personally  liable  for  the  slaves  and 
their  values,  while  the  costs  and  damages 
were  to  be  levied  de  bonis  testatoris— I  can 
only  say  that  such  is  understood  to  have 
tieen  the  opinion  of  a  majority  of  the  judges 
in  Catlett's  ex'or  v.  Russell  ;  and  I  concur  in 
their  opinion. 

BROCKENBROUGH,  J.  The  first  ques- 
tion here  is  as  to  the  effect  of  the  consent 
order,  namely,  "  that  the  suit  be  revived  in 
the  name  of  ttie  said  Joseph  Allen  adminis- 
trator as  aforesaid."  After  the  death  of  the 
original  defendant,  a  scire  facias  was  issued 
against  Moore  the  first  administrator,  to 
shew  cause  why  the  issne  which  had  been 
made  up  between  the  plaintiff  and  the  origi- 
nal defendant  should  not  be  proceeded  in  to 
a  final  judgment.  In  this  scire  facias  there 
is  no  suggestion  that  the  slaves  sued  for  in 
the  action  of  detinue,  came,  after  the  death 
of  the  intestate,  to  the  hands  of  the  adminis- 
trator. Such  a  suggestion  in  the  scire  facias 
was  deemed  proper  by  this  court  in  the  case 
of  Allen's  ex'or  v,  Harlan's  adm'r,  6  Leigh 
42,  and  in  Catlett's  ex'or  v.  Russell,  Id.  344. 
But  if  the  suggestion  be  not  made  in  the 
scire  facias,  it  was  deemed  indispensable 
tbat  a  count  should  be  added  against  the 
executor  or  administrator,  charging  that 
the   thing  sued  for  had    come  to  the 

529  "bands    of    the    said     representative. 
The   whole  court  were  of  opinion  that 

the  executor  could  only  be  chargeable  in 
detinue  by  force  of  his  own  possession  ;  the 
possession  and  detention  by  the  decedent 
not  being  sufficient. 

When  tbe  estate  of  Greenlee  was  committed 
to  the  hands  of  the  second  administrator 
(the  plaintiff  in  error)  it  was  agreed  tbat  a 
scire  facias  to  revive  might  be  dispensed 
with,  and  that  the  suit  should  be  revived  in 
the  name  of  the  said  administrator.  The 
consent  extended  no  further.  There  was  no 
consent  to  dispense  ip^t^  a^y  Sl<^4M'^  99  tl^^ 
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part  of  the  plaintiff,  which  might  be  ne 

sary  to  charge  the  adniniatrator  himself. 

■uch   coaacDt   had   been   intended,   it  Tronld 

hardly  have  been  left  to  doubtful  construe 

Hon  ;  it  would  have  been  ptatalj  expreaaed 

the  defendant  would  notonlj  have  conaented 

to  revive  the  suit  (which  means  to  place  it  in 

the  same  situation  that  it  stood  in  at  the  orig- 
inal defendant's  death)    but  he  would  have 

consented  to  admit  his  own  possession,  and 

to  dispense  with  any  charge  against  him 

any  defence  for  himself,  on  that  subject. 

can  hardly  be  supposed  that  he  did  consent  to 

do  more  than  the  plaintiff  himself  thought  it 

necessary  for  him  to  consent  to  ;  and  we  have 

the  evidence  of  the  record  to  shew  us,  that 

the  plaintiff  only  thought  it  was  necessary 

to  revive  it  against  the  first  admini.  ' 

in  the  same  plight  in  which  it  stood 

original  defendant's  death. 

Understanding  the  consent  order  in  this 

way,  the  case  is  almost  Identical  with  that  of 

Allen's  ei'or  v.   Harlan's  adm'r.     There,  aa 

here,   there  was   a   declaration    against  the 

original  defendant,  charging  him  with  the 

detention  of  the  goods  ;  non  detinet  pleaded 

by  him,  and  issue  on  the  plea ;  then  the  death 

of  the  defendant ;  a  scire  facias  against  the 

executor,  without  a  suggestion  that  the  goods 

had  come  to  his  hands,  and  no  count  to  that 
effect ;  a  trial  on  the  issue  that  the  tes- 

£30      tator  *doth  not  detain  ;  verdict,  depart- 
ing from  that  issue,  and   finding  that 

the   executor    doth    detain  ;  and    judgment 

against  the  executor  for  the  goods,  or  their 

alternative  value,  to  be  levied  de  bonis  pro- 

priis.     There  was  also  judgment  for  damages 

and  costs  against  the  executor  de  bonis  pro- 

prils  ;  in  which  respect  the  case  differs  from 

this.     That    judgment   was  declared   to    be 

erroneous,  and  reversed  by  the  opinion  of  the 

whole  court.     It  was  reversed,  t)ecauBe  there 

was  nothing  charging  the  executor  with  the 

possession   and  detention,   no  issue  on  that 

fact,  no  trial  on  that  fact,  and  yet  a  finding 

of  that  fact,  and  ajudgment  conforming  with 

the  finding.    The  same  error,  I  think,  exists 

here  ;  and  I  am  for  reversing  the  judgment 

on   that  account,  and  remanding  the  cause 

for  a  new  trial. 

Upon   the  hypothesis,   however,  that   I  am 

wrong  in  this,  and  that  the  plaintiff  in  error, 

by   consenting   to   the   revival  of   the   suit, 

waived  all  enquiry  into  the  fact  of  his  own 

possession,  or  admitted  it,  still  I  think  there 

is  error  in  the  judgment.     The  judgment  is 

against  the  administrator  for  the  alternative 

value  of  the  slaves,  de  bonis  propriis.     As  he 

was  sued  in  his  representative  character,  the 

judgment  should  have  been  against  him   in 

the  same  character,  and  to  be  levied,  as  to  the 

value  as  well  as  the  damages  and  casta,  de 

l>onisiatestati.     Kor  my  view  on  this  subject, 

I  refer  to  the  opinion  I  expressed  in  Catlett's 

ex'or  V.   Russell,  to  which  I  still  adhere.     I 

had  thought  that  on  this  point  the  opinions  of 

three  of  my  brethren,  namely,  the  president, 

judge  Brooke  and  judge  Carr,  were  against 

me  ;  but  on   examining  the  printed  report  of 

judge   Carr's  opinion,  I   think  he  waives  a 

decision  on  it.     I  cannot  therefore  yield  the 

point.     This  error   would   not   require   that       ■Carrfan,— see   monocrapbic   sob  on   "common 

there  should  be  a  new  trial ;  but  the  judgment   Carriers"  appended  to  Farl^b  T,Jtf(^,lli^tt.  (W, 


should  be  reversed  and  corrected  here. 

531  'CABBLL,  J.    If  the  plaintiff  in  the 
court  below  had  aued  out  a  scire  facias 

against  the  administrator  de  bonis  non, 
charging  that  the  property  had  come  into 
the  poBseBslon  of  the  administrator,  and  was 
detained  by  him;  and  if  the  administrator 
had  not  chosen  to  avail  himself  of  his  right 
to  plead  de  novo.  but.  had  relied  on  the  plea 
put  in  by  the  intestate,  it  is  clear  that  he 
could  not,  after  verdict,  avail  himself  of  this 
irregularity. 

The  consent  of  the  administrator  that  the 
cause  should  stand  revived  against  him  with- 
out a  scire  facias,  must  be  regarded  as  an 
admission  that  the  cause  might  rightfully  be 
revived  against  him  ;  and  as  it  could  not  be 
thus  revived  against  him  unless  the  property 
had  come  into  his  possession  as  administra- 
tor, his  conaent  to  revive  must  t>e  regarded  as 
an  admission  that  the  property  had  thus  come 
into  his  possession.  It  placed  the  cause  in 
the  same  situation  as  it  would  have  stood  in, 
if  there  had  been  a  scire  facias  charging 
every  thing  essential  to  the  maintenance  of 
the  action  against  the  administrator.  It  is 
true  that  he  might  have  controverted  these 
facts  by  his  subsequent  pleading.  But  if  be 
failed  to  do  so,  choosing  to  put  in  issue  only 
the  facts  which  had  been  controverted  by  the 
intestate,  it  is  too  late,  after  verdict,  to  avail 
himself  of  his  own  omission.  Re  is  irrevo- 
cably bound  b'y  his  previous  admissions,  and 
hy  the  verdict  of  the  jury. 

The  case  of  Catlett's  ex'or  v.  RusseU  (to 
which  I  feel  myself  bound  to  submit)  is  con- 
clusive as  to  the  manner  of  entering  the 
judgment;  which  must  therefore  be  affirmed. 

TUCKER,  P.,    concurred.    Judgment  af- 

532  *Brown  and  Rive»v.  RaUton  and 

Pleasants. 
November.  18S8.  Bicbmond. 
(Absent  Cabsi.1.  and  BaocEBSBBoroB.  J.) 
bartsr  Party  —  Caastractloa*  —  Caw  st  Bar.  — Br 
charter  party  of  atlrel^tment,  pUlntlSs  encase 
their  vessel  to  take  a  carKO  for  defendants  to  a. 
dealsnated  port,  at  a  BpedSed  frelsht:  and  it  Is 
asreed  that  twenty  rannlng  days  Hball  l>e  al- 
lowed for  DDloadlDE  and  dlscbarelns  tbe  vessel 
after  ber  arrival  at  the  port  of  destination,  and 
that  for  every  additional  day's  detention,  defend- 
ants shall  pay  BO  dollars  demurrage:  Hbld,  the 
Btlpulatlon  for  payment  of  demurrase  does  not 
affect  the  contract  for  frelrbt.  and  If  tbe  cos- 
slsaee  falls  to  unload  and  discbarse  tbe  vessel 
wltbln  tbe  lay  days  allowed,  tbere  belns  no 
ImpoaHlbllltl'  of  bU  doing  bo.  and  afterwards, 
while  the  vessel  Is  detained  on  demurrave.  the 
vessel  and  carso  t>e  lost  without  tbe  default  of  tbe 
master  or  mariners,  the  plaintiffs  are  entitled  to 
recover  the  frelrbt.  IS  well  as  tbe  demnrrase. 


^ase  In  wblcb  tbe  consignee  of  a  car^o 
to  have  received  BuncieDt  notice  that 
!r  of  the  vessel  was  ready  to  deliver  the 


o  Rtvss  v.  Rai^tom  a 
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t  by  the  master  of 

ue  Tas  held 

IBpsH— Wban  It  Lis  aa  Spedal  Coo- 
trirt-t— Where  the  terms  of  a  special  contract  for 
work  and  tabonr.  not  onder  seal,  have  been  per- 
formed, the  stipulated  compeo Ballon,  If  parable  la 
moaey,  may  be  recovered  In  an  action  of  seneral 
IndebltalDs  aBaampait 

This  is  the  sequel  of  the  case  which  wae 
before  this  court  in  November  1826,  reported 
iD  *  Raad.  504. 

It  was  an  action  of  assumpsit,  brought  bj 
Kalston  &  Pleasants  against  Brown  &  Rives 
in  the  late  anperiour  court  of  law  for  Henrico 
conntj,  in  Julj  1817,  upon  a  charter  party 
in  the  following  terms : 

''Charter  party  made  and  entered  into  this 
ninth  day  of  November  1809,  between  Ral- 
ston A  Pleasants  of  one  part,  and  Brown  & 
Rives  of  the  other,  all  residents  of  the  city 
of  Richmond,  nitnesBeth  that  the  said 
Ralston  ft  Pleasants  do  hereby  engage  the 
brig  Commerce,  commanded  by  Dixon  Brown, 
to  talie  a  cargo  of  tobacco  and  flour  from 
Ricbmond,  Virginia,  to  Cadi^  direct,  at 
533  5 'pounds  perbogshead  and  11  shillings 
and  3  pence  per  barrel,  british  sterling, 
freight,  with  5  per  cent,  primage.  Some 
doubts  having  arisen  in  the  minds  of  the  par- 
tiesconcemcd.of  the  certainty  of  the  vessel'i 
being  permitted  to  discharge  her  cargo  at  the 
aforesaid  port  of  Cadiz,  and  if  it  shall  bo 
happen,  on  her  arrival  at  that  place,  that 
she  is  not  allowed  (as  now  contemplated)  ' 
discharge  there,  but  on  the  contrary  shall  be 
ordered  off.  it  is  understood  and  agreed  that 
the  agents  of  the  shippers  may  direct  her  to 
aoy  permitted  port  in  Portugal  or  iSpai: 
the  island  of  Madeira,  or  any  of  the  Asores, 
more  commoal j  called  the  Western  Islands, 
by  their  paying,  in  addition  to  the  above 
freight  of  5  pounds  and  11  shillings  and  3 
pence  per  hogsbead  and  barrel,  whatever 
nay  be  the  customary  freight  from  Cadiz  ' 
the  port  they  may  order  her,  the  same  to 
agreed  upon  b;  the  parties'  agents  where  she 
discharges ;  the  concerned  understatiding 
that  twenty  mnning  dayt,  shall  be  allowed 
for  unloading  or  discharging  the  said  vessel 
after  her  arrival  at  the  port  of  desti 
and  the  majster  notifying  the  consignee  that 
he  is  ready  to  unload  ;  and  for  every  addi- 
tional day's  detention  the  before  named 
shippers  shall  pay  50  dollars  demurrage, 
quarantine  always  excepted,  provided  it  is  en- 
forced with  such  rigour  as  to  prevent  vessels 
from  discharging  and  landing  their  cargoes 
daring  its  continuance,  and  not  otherwise. 

Teste  Ralston  ft  Pleasants. 

Rot>ert  Coventry.        Brown  ft  Rives. 
Dixon  Brown." 


B  a  well  kaowD  role  of  law  that,  wbere 
the  terms  of  a  special  contract  have  all  been  per- 
formed  and  nothla^  remains  to  be  done  under  the 
contract  except  for  the  defendant  to  pay  a  specIDed 
amonat  of  money,  this  money  may  be  recoi 
under  tbe  Eeueral  indeMfofut  anumpfU  c< 
DaTlaaoD  v.  Font.  IS  W.  Va.  812,  cIUuk  the  principal 
case.  See  fortlier.  monocraphlc  nc(<  on  "Assump- 
il["apT>eoded  to  Kennaird  v.  Jones,  •  Oratt.  ISt. 


The  declaration  contained  eleven  counts. 
The  1st,  after  setting  forth  the  agreement, 
the  promise  to  perform  all  things  in  the 
agreement  expressed  or  fairly  implied,  and 
that  it  was  fairly  implied  that  the  defendants 
would  provide  and  have,  at  the  port  of  desti- 
nation of  tbe  vessel,  a  consignee  ready,  on 
her  arrival,  to  be  notified  thereof  by  the 
master,  and  to  receive  the  cargo  if  *it 
shottld  be  permitted  to  be  discharged, 
averred  that  the  plaintiffs  did  take  on  board 
the  vessel  a  large  cargo  of  tobacco  and  flour, 
the  property  of  the  defendants,  which  was 
consigned  by  the  defendants  to  James  C. 
Wardrop  at  Cadiz ;  that  the  vessel  with  her 
cargo  proceeded  with  all  convenient  dispatch 
to  Cadi£,  where  she  arrived  on  the  19th  of 
January  1810,  where  and  at  which  time  the 
later  was  ready  to  give  notice  of  his  arrival 
the  consignee  James  C.  Wardrop,  and  to 
deliver  the  cargo  to  him  according  to  con- 
signment, if  the  said  Wardrop  had  been  at 
Cadiz  ;  but  the  said  Wardrop  was  not  at 
Cadiz  :  whereby,  and  through  the  default  of 
the  defendants,  it  became  impossible  for  the 
master  to  notify  the  consignee  of  his  arrival. 
It  was  further  averred  that  there  was  no 
quarantine  or  other  impediment  to  the  imme- 
diate landing  of  the  cargo  at  Cadiz  on  the 
arrival  of  the  vessel,  except  that  the  defend- 
ants had  not  provided  a  consignee  to  be 
ready  at  the  port  of  Cadiz  to  receive  the 
cargo.  And  then  it  was  alleged  that  by 
reason  of  the  failure  of  the  defendants  to 
provide  and  have  ready  such  consignee,  the 
vessel  with  her  cargo  was  detained  in  the 
port  a  long  time  ;  at  the  expiration  whereof 
the  master,  acting  for  the  benefit  of  the 
concerned,  determined  to  submit  the  cargo 
to  the  disposition  of  the  vice  consul  of  the 
United  States  at  Cadiz  (the  consul  himself 
being  at  that  time  in  the  United  States)  ; 
under  the  direction  of  which  vice  consul  a 
part  of  the  cargo  was  landed  at  Cadiz,  on 
which  part  the  defendants  paid  to  the  plain- 
tiffs the  freight  stipulated  by  the  agreement ; 
but  from  the  circumstance  of  the  vice  consul's 
being  occupied  by  duties  of  a  public  nature, 
or  other  causes  to  the  plaintlEFs  unknown, 
but  proceeding  from  no  default  on  the  part 
of  themselves  or  their  agents,  100  hogsheads 
of  tobacco  and  51  barrels  of  flour,  part  of  the 
cargo,  were  suffered  to  remain  on  board  the 
said  vessel  at  Cadiz  from  the  19th  day  of 
January  1810  until  the  9th  day  of  March 
535  following  (during  *all  which  time 
neither  Wardrop  nor  any  other  con- 
signee or  agent  of  the  defendants  was  at 
Cadiz  to  receive  the  said  100  hogsheads  of 
tobacco  and  51  barrels  of  flour,  although 
during  all  that  time  no  quarantine  or  other 
legal  impediment  existed  to  the  landing 
and  discharge  of  the  cargo  of  tobacco  and 
flour,  and  the  master  was  ready  at  all  times 
to  deliver  and  discharge  the  cargo) ;  on  which 
last  mentioned  day  the  vessel,  with  the  re- 
maining cargo  of  tobacco  and  flour  on  board, 
without  any  fault  or  want  of  care  on  the  part 
of  the  plaintiffs,  or  of  the  master  and  mari- 
ners belonging  to  the  vessel,  was,  by  a  violent 
gale  of  wind,  driven  on  shore  on  the  coast  of 
the  bay  opposite  to  Cadiz,  which  coast  was  in 
possession  of  the  french  army,  then  invest- 
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iag  Cadiz  in  a  hostile  manner,  where  the  laid 
ve»ael  was  stranded,  and  thereupon  waa 
seized  and  burned  by  the  said  frencb  army, 
and  the  remainiog  cargfo  was  by  the  french 
army,  without  any  default,  negligence  or 
want  of  care  on  the  part  of  the  plaintiffs,  or 
of  the  master  and  mariners  belonging  to  the 
vessel,  wholly  destroyed.  And  bo  the  plain- 
tiffs said  that  the  detention  of  the  vessel  at 
Cadiz,  and  the  nondelivery  and  sul»equent 
loss  of  the  remaining'  cargo,  proceeded 
wholly  and  entirely  from  the  default  of  the 
defendants  in  not  providing  and  having 
ready  at  Cadiz  a  consignee  to  receive  the 
cargo.  By  means  of  all  which  premises  the 
defendants  became  liable  to  pay  the  plaintiffs 
the  freight  and  primage  upon  the  said  100 
hogsheads  of  tobacco  and  51  barrels  of  flour, 
and  demurrage  for  21  days  more  than  the 
laying  days  in  the  agreement  mentioned. 

The  2d  (»unt  was  indebitatus  assumpsit 
for  freight,  primage  and  demurrage  ;  the  3d, 
quantum  meruit  for  carriage  and  demurrage ; 
the  4th,  indebitatus  assumpsit  for  freight  and 
primage ;  the  5th.  indebitatus  assumpsit  for 
demurrage  ;  the  6th,  quantum  meruit  for  car- 
riage ;  the  ?th,  quantum  meruit  for 
536  demurrage ;  the  8th,  indebitatus  'as- 
sumpsit for  work  and  labour :  the  9lh, 
10th  and  11th  were  counts  for  money  paid, 
laid  out  and  expended,  for  money  had  and  re- 
ceived, and  upon  an  tnsimul  computaaaent. 

The  general  issue  being  pleaded,  a  special 
verdict  was  found  ;  upon  which  the  superionr 
court,  l>eing  of  opinion  that  the  law  was  for 
the  plaintiffs,  and  that  they  were  entitled  to 
recover  freight,  primage  and  demurrage, 
rendered  judgment  in  their  favour  for  the 
amount  of  damages  conditionally  assessed 
by  the  jury.  An  appeal  having  been  taken 
by  the  defendacts,  this  court  set  aside  the 
special  verdict,  as  not  sufficiently  certain, 
and  awarded  a  venire  de  novo.  The  partic- 
tttars  in  which  the  special  verdict  was  con- 
sidered to  be  defective,  are  stated  in  the 
opinions  delivered  by  judges  Green  and 
Brooke,  4  Rand.  531,  2,  535,  6. 

After  the  cause  went  back  to  the  superlour 
court,  a  second  special  verdict  was  found,  an 
th«  following  terms : 

"We  of  the  jury  find,  1st,  that  on  the  9tb 
day  of  November  1809,  an  agreement  of  char- 
ter party  was  entered  into  ^tween  the  plain- 
tiffs and  the  defendants,  which  we  find  at 
large  in  these  words,  to  wit:"  (Here  the 
charter  party  was  recited.) 

"2dly.  That,  in  pursuance  of  the  said  re- 
cited agreement,  the  defendants  shipped  on 
l>oard  the  said  brig  Commerce  a  cargo  of  lOO 
hogsheads  of  tobacco  and  750  barrels  of  ffonr, 
and  addressed  the  ship  and  cargo  to  James 
C.  Wardrop  at  Cadiz,  their  agent  and  con- 
signee. 

"3rdly.  That  the  said  brig  Commerce,  so 
laden,  proceeded  on  her  voyage,  and  arrived 
safely  with  her  cargo  at  Cadiz  on  the  19th  of 
January  1810;  and  the  said  Dixon  Brown, 
her  master,  immediately  reported  such  his 
arrival  to  Richard  8.  Hackley,  then  acting 
consul  of  the  United  States  at  Cadiz,  and 
also  agent  of  the  defendants  there  in  the 
manner  and  to  the  extent  herein  after  men- 
tioned, and  notified  to  the  said  Hackley  that 


he,  the  master,  was  then  and  there  ready  to 
deliver  the  cargo  according  to  the  charter 
party. 

537  •"4thly.    That     according    to     the 
course  and  usage  of  trade  in  such  cases 

at  the  said  port  of  Cadiz,  vessels  arriving 
there  with  cargoes  are  anchored  in  the  bay 
of  Cadiz,  which  is  a  spacious  one,  and  the 
cargoes  are  deliverable  alongside  the  vessels, 
to  lighters  sent  from  the  shore  by  the  con- 
signees or  agents  of  the  shippers,  and  it  is 
not  the  duty  of  masters  to  land  their  cargoes 
there  in  the  ordinary  course  of  trade  ;  and 
there  is  no  custom  or  usage  of  merchants 
other  than  the  law  merchant,  either  general, 
or  particular  respecting  the  particular  trade 
to  which  the  said  recited  charter  party  re- 
lates,  or  local  respecting  the  trade  l>etweea 
Richmond  and  Cadiz,  existing  at  Richmond 
or  at  Cadiz,  which  affects  the  interpre- 
tation or  effect  of  the  said  recited  char- 
ter party,  other  than  the  usage  and  course  of 
trade  at  the  port  of  Cadiz,  in  this  finding 
above  set  forth. 

"  Sthly.  That  before  the  arrival  of  the  said 
brig  Commerce  with  her  cargo  as  aforesaid, 
the  said  James  C.  Wardrop,  the  acent  of  the 
defendants,  and  the  consignee  thereof,  had 
left  and  was  at  that  time  atment  from  Cadiz, 
at  Valencia  in  Spain,  and  so  remainM  until 
the  month  of  July  1810 ;  and  Richard  8. 
Hackley,  then  acting  consul  of  the  United 
States  at  Cadiz,  and  residing  there,  was  the 
agent  of  the  said  Wardrop,  the  consignee  as 
aforesaid,  in  regard  to  the  flour  part  of  the 
cargo.  The  said  Hackley  was  not  authorized 
by  the  said  Wardrop  to  direct  bow  the  to- 
bacco should  be  disposed  of,  without  particu- 
lar instructions  relative  to  the  said  tobacco 
from  the  said  Wardrop,  to  wbom  the  said 
Hackley  transmitted  theletters  of  the  defend- 
ants to  the  said  Wardrop  touching  the  said 
vessel  and  cargo,  which  were  brought  by 
her,  and  delivered  to  the  said  Hackley  un- 
opened ;  and  the  said  Dixon  Brown,  the  mas- 
ter of  the  said  vessel,  then  and  there  had 
knowledge  of  such  agency  of  the  said  Hack- 
ley  in  this  particular. 

"6thly.  That  shortly  after,  to  wit.  about 
10  days  from  the  arrival  of  the  said 

538  vessel  and  cargo  at  Cadiz,   "the   said 
Hackley  did  receive  instructions  from 

the  said  Wardrop  relative  to  the  tobacco  part 
of  the  said  cargo,  and  undertook  to  act  as  the 
agent  of  the  defendants  concerning  the  same ; 
and  the  said  Hackley  gave  notice  to  the  said 
Dixon  Brown,  the  master  of  the  said  vessel, 
that  he  the  said  Hackley  bad  received  such 
instructions  relative  to  the  said  tobacco  from 
the  said  Wardrop,  but  he  gave  tbe  said 
master  no  directions  whatever  at  any  time 
touching  that  part  of  the  cargo,  nor  did  the 
■aid  master  apply  for  any  such    directions. 

"  7thly.  That  between  the  19th  day  of  Jan- 
uary 1810  and  tbe  first  of  March  following, 
inclusive,  the  said  Hackley  received  from  on 
board  the  said  vessel  741  barrels  of  flour, 
part  of  the  said  cargo,  and  paid  the  freight 
thereon. 

'*  8thly.  That  at  the  time  of  the  arrival  of 
the  said  vessel  at  Cadiz,  France  and  Spain 
being  at  war,  a  french  army  had  Invaded 
Spain,  and  at>out  the  sam^  lime,  ol-  shortly 
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after,  »u  marching  towards  Cadiz,  a  atrong: 
place  of  war,  open  to  the  eea,  and  having-  its 
port  and  anchora.g'e  for  shipping'  safe  from 
an;  auddeii  attack  \>j  land,  and  the  british, 
Uien  the  allies  of  Spain,  baving  command 
of  tbe  eea  on  the  Spanish  coast. 

"  9thly.  That  on  the  approach  of  the  french 
armj,  great  numbers  of  Spanish  troops  came 
to  Cadis,  and  other  Spanish  subjects  took 
refuge  there,  and  all  the  lighters  and  boats 
usually  employed  in  transporting  goods 
from  and  between  ships  in  the  harbour,  and 
the  town,  were  subject  to  impressment,  and 
most  of  them  were  actually  impressed  by  the 
goTemment. 

"lOthlj.  That  owing  to  this  cause,  many 
vessels  remained  nnloaded  in  the  harbour  of 
Cadiz  aforesaid  from  the  28th  day  of  January 
ISIO  (when  the  french  army  was  inarching  to 
and  threatened  Cadiz)  until  the  7th  day  of 
March  following  ;  it  being  with  the  greatest 
difficulty  that  boats  and  lighters  could  be 
procured,  and  when  procured  they  were 

539  constantly    liable    to    be   'impressed. 
But  though  there  was  such  difficulty, 

yet  there  was  not,  during  the  whole  time, 
from  the  time  of  the  arrival  of  the  said 
vessel  at  the  port  of  Cadiz,  until  the  time 
when  she  was  lost  and  destroyed  in  manner 
hereinafter  mentioned,  any  impossibility  for 
the  said  Hachley  to  have  procured  boats  and 
lighters  to  raise  the  whole  cargo  from  the 
said  vessel,  and  to  discharge  her. 

"llthly.  That  the  said  lOO  hogsheads  of 
tobacco  and  9  barrels  of  flour  remained  on 
board  the  said  brig  Commerce  until  the  said 
7lh  of  March  1810,  when,  by  a  violent  gale  of 
wind,  and  without  any  fault  of  the  master  or 
marrlners,  the  said  vessel,  with  the  said  part 
of  her  cargo  on  board,  was  driven  from  her 
moorings  in  the  harbour  of  Cadiz,  upon  the 
neighbouring  coast  of  Spain,  at  a  place  in 
the  possession  of  the  french  troops,  by 
whom  the  vessel  and  cargo  were  burnt  and 
destroyed. 

"  12thly.  That  at  the  time  of  the  arrival  of 
the  said  vessel  at  Cadiz,  there  was  no  market 
.  at  that  place  for  tobacco,  and  it  was  not 
intended  by  the  said  Wardrop,  or  by  the  said 
Hackley,  after  the  latter  undertook  to  act  as 
agent  in  relation  thereto,  that  the  said  tobacco 
should  remain  at  Cadiz  (unless  it  could  be 
sold  at  a  certain  price,  which  could  not  be 
obtained)  bnt  it  was  by  them  intended  that 
the  same  should  be  reshipped  and  sent  to 
England :  and  that  the  said  tobacco  was  pur- 
powly  left  by  the  said  Hackley  on  board  the 
said  vessel,  until  he  could  make  up  his  own 
mind  what  to  do  with  it. 

"  13thly.  That  the  said  master  of  the  said 
vessel  was  at  all  times,  from  the  time  of  the 
arrival  of  the  said  vessel  at  the  port  of 
Cadiz,  until  the  time  when  she  was  lost  and 
destroyed  in  manner  aforesaid,  ready  to 
deliverthe  whole,  and  each  and  every  part  of 
the  said  cargo,  to  the  said  consignee  or  his 
said  agent,  if  they  or  either  of  them  had  sent 
t>oats  or  lighters  to  take  the  same  from  the 
vessel ;  and  of  this  the  said  Hackley, 

540  "agent  of  the  said  consignee  as  afore- 
said, was,  at  and  during  all  the  '* 

well  apprized. 


vessel  did  in  no  wise  give  any  consent  to  the 
delay  of  the  said  consignee,  or  hie  said  agent, 
to  take  the  said  cargo,  or  any  part  thereof, 
from  the  said  vessel,  and  to  discharge  the 
said  vessel,  except  so  far  as  he  was  bound  by 
the  charter  party. 

"ISthly.  We  find  that  by  the  general  cue* 
tom  of  merchanta,  the  demurrage  agreed 
upon  for  detaining  a  vessel  beyond  her  lay 
days,  where  there  was  no  stipulation  to  the 
itrary,  became  due  and  payable  daily. 
'  On  the  whole  matter,  if  the  court  shall  be 
of  opinion,  on  the  facts  at>ove  stated,  that  the 
plaintiffs  are  not  entitled  to  recover  in  this 
action,  we  find  for  the  defendants.  If  the 
court  shall  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  for  the  demurrage 
only,  then  we  find  for  the  plaintiffs  1050  dol- 
lars, with  six  per  cent,  per  annum  interest 
thereon  from  the  7th  day  of  March  1810  till 
paid,  damages.  If  the  court  shall  be  of  opiu' 
ion  that  they  are  entitled  to  recover  freight 
and  primage  only,  then  we  find  for  the  plain- 
tiffs 2209  dollars  64  cents,  with  six  per  cent. 
terest  thereon  from  the  7th  day 
of  March  1610  till  paid,  damages.  And  if  the 
court  shall  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  freight,  primage  and 
demurrage,  then  ne  find  for  the  plaintiffs 
3259  dollars  64  cents,  with  like  interest  from 
the  7th  day  of  31  arch  1610  till  paid,  damages." 

The  superiour  court  held  that  the  law  upon 
the  special  verdict  was  for  the  plaintiffs,  and 
that  they  were  entitled  to  recover  freight, 
primage  and  demurrage  ;  and  accordingly 
rendered  judgment  in  their  favour  for  3259 
dollars  64  cents,  with  interest  from  the  7th  of 
March  1810  till  paid,  and  their  costs  of  suit. 
From  which  judgment  Brown  &  Rives,  the  de- 
fendants, again  appealed  to  this  court. 

II         *C.  Johnson  and  G.  N.  Johnson  for 
appellants. 

Leigh,  J.  Robertson  and  C.  Robinson  for 
appellees. 

PARKER,  J.  The  opinion  which  is  about 
to  be  delivered  by  the  president  goes  so  fully 
into  the  main  question  argued  before  us,  that 
I  propose  only  to  offer  a  few  observations 
respecting  it. 

This  case  was  before  the  court  in  the  year 
1626,  upon  a  special  verdict  ascertaining  the 
loss  of  the  vessel  and  cargo  during  the 
demurrage  days,  and  is  reported  in  4  Rand. 
504.  Judge  Carr  was  then  for  affirming  the 
judgment  which  had  been  rendered  in  favour 
of  the  plaintiffs  in  the  court  below  ;  and  I  am 
mnch  inclined  to  think  that  if  I  had  been  on 
this  liench  at  that  time.  I  must  have  concurred 
in  his  opinion.  Judges  Brooke  and  Green, 
however,  held  the  special  verdict  to  be  imper- 
fect in  not  finding,  with  sufficient  precision, 
whether  the  delay  in  discharging  the  cargo 
was  with  the  assent  of  the  master,  or  other- 
wise, and  whether  it  was  or  was  not  impossi- 
ble to  unload  the  vessel  before  she  was  driven 
from  her  moorings  upon  the  coast  of  Spain, 
and  there  burnt  by  the  french.  For  these 
omissions,  they  set  aside  the  verdict  for 
uncertainty,  and  awarded  a  venire  de  novo. 
But  the  whole  court  agreed,  that  after  the 
lay  days  had  expired,  freight  was  recovera- 
ble, unless  during  that  period  there  v 
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the  master  aaaented  to  the  delay.  The  spe- 
cial verdict  now  before  us  expressly  finds  that 
the  master  did  in  no  wise  give  any  consent 
to  the  delay  of  the  conaitrnee  or  his  agent  to 
take  the  carg-o  from  the  vessel;  that  though 
there  was  a  difficulty  in  procuring  boats  and 
lighters  to  unload  her,  yet  there  was  not, 
during  the  whole  time  from  the  arrival  of 
the  vessel  at  the  port  of  Cadiz,  until  she  was 
lost  and  destroyed,  any  impossibility  of  pro- 
curing   them ;  and    that    the    tobacco    (the 

freight  of  which  is  in  controversy)  was 
542      purposely  left  by  Hackley,  *the  agent, 

on  board  the  vessel,  until  he  could 
make  up  his  mind  what  to  do  with 

We  have,  therefore,  the  authority  of  all  the 
three  judges  who  sat  in  the  case  when  it  was 
first  before  the  court,  for  saying  that  upon 
the  state  of  facts  now  appearing,  the  appel- 
lees are  entitled  to  recover  for  freight,  as 
well  as  primage  and  demurrage-  Conceding 
that  their  opinions  do  not  bind  ua  in  the 
same  conclusive  manner  that  a  former  judg- 
ment of  the  court  between  the  same  parties 
binds,  yet  as  the  point  now  involved  arose 
necessarily  in  the  consideration  of  that  case, 
the  decision  then  made  is  an  authority 
entitled  to  all  the  weight  which  is  ever 
allowed  to  a  single  precedent  in  this  court, 
and  to  much  greater  than  the  dictum  of  any 
judge,  or  even  the  judgment  of  any  other 
court.  Its  authoritative  force  is  strength- 
ened by  the  fact  that  the  opinions  delivered 
in  1826  were  given  on  great  consideratii 
and  after  a  minute  examination  of  all  the 
cases  bearing  upon  the  subject,  and  thi 
after  the  most  elaborate  research,  nothing 
has  been  found  in  principle.  In  justice,  or  in 
authority,  to  impeach  them. 

T  might,  under  these  circumstances, 
securely  rest  upon  this  case  as  an  authority 
which,  without  very  good  reasons.  I  ought 
not  to  disregard.  But  if  it  is  to  be  regarded 
as  res  Integra,  I  am  of  opinion,  upon  princi- 
ple, that  the  plaintiffs  were  entitled  to  recover 
their  freight.  Freight  I  consider  to  he  a 
compensation  for  the  carriage  of  the  goods, 
for  their  delivery  in  the  manner  the  ship- 
owner is  bound  to  deliver  them,  and  for  the 
lay  days  allowed  to  the  consignee  to  take 
them  from  the  vessel,  where  by  the  usage  of 
trade  he  is  bound  so  to  take  them.  The  man- 
ner of  delivery,  and  the  period  at  which  the 
master  ceases  to  be  responsible,  depend,  in 
the  absence  of  agreement,  on  the  custom  of 
the  place  where  the  voyage  terminates. 
Warden  V.  Mourillyan,  2  Esp.  N.  P.  Gas. 
603.    Abbott    on    shipping,    222,    248.     By 

the  custom  at  Cadiz,  masters  are 
543      *not  bound  to  land  the  cargo,  but  it  is 

the  duty  of  the  consignee  to  send  light- 
ers for  it  from  the  shore.  By  the  charter 
party  in  this  case,  he  was  allowed  twenty  run- 
ning days  to  unload  the  cargo,  and  the  case 
of  Lacombe  &c.  v.  Wain  &c  ,  4  Binney  299, 
gives  him  the  whole  time  for  sending  for 
and  receiving  it.  During  that  period  he  lain 
no  default,  and  the  freight  is  suspended, 
because  the  shipowner  has  contracted  to  hire 
the  ship  during  the  voyage  and  for  the  speci- 
fied lay  days,  and  to  receive  as  a  considera- 
tion the  freight  agreed  on.     But  this  very  | 


delivered  within  the  lay  days,  throngh  the 
fault  of  the  consignee,  the  freight  is  earned 
and  must  be  paid ;  and  it  is  plain  that  a 
majority  of  the  court,  in  the  case  alluded  to, 
thought  that  the  reasonable  construction  of 
the  agreement  was,  that  the  consignee  might 
take  his  own  time,  provided  he  did  not  exceed 
the  stipulated  lay  days.  Forthe  risk  incurred 
by  the  shipowner  during  that  period  the 
freight  was  the  premium,  but  for  any  other 
risk  he  would  have  been  entitled  to  damages, 
ascertained  in  this  case  by  express  agreement. 
When  the  risk  was  run  for  which  the  freight 
was  a  compensation,  on  what  principle  can 
it  be  that  the  freight  shall  not  be  paid  7  The 
additional  sum  of  SO'doUarsa  day  for  demur- 
rage was  intended  to  cover  a  new  risk,  com- 
mencing after  the  first  had  ended.  It  ia 
inserted  in  the  charter  party,  it  is  true,  but 
it  makes  no  part  of  the  contract  of  affreight- 
ment. By  that  contract,  connected  with  the 
usage,  the  goods  were  to  be  carried  to  Cadix, 
and  the  captain  was  to  remain  there  with  bis 
vessel  twenty  days,  ready  to  deliver  them. 
When  he  has  done  this,  he  has  done  all  that 
he  was  bound  to  do  under  the  contract  of 
affreightment.  The  allowance  of  20  days  for 
unloading  is  equivalent  to  an  agreement  on 
the  part  of  the  freighter  to  unload  within  the 
20days;  and  if,  through  hisdefault,  the^foods 
are  not  delivered,  the  responsibility  of 
544  the  shipowner  ceases,  and  the  *voyage 
contracted  for  is  completed.  The  pre- 
mium given  for  detaining  the  vessel  longer, 
for  any  purpose,  whether  to  unload,  or  to 
load,  or  to  try  the  market,  or  give  time  to  the 
consignee  to  make  up  his  mind  what  to  do 
with  the  cargo,  has,  in  my  opinion,  no  con- 
nexion with  the  freight,  but  is  given  for  a 
wholly  di£ferent  consideration.  If  it  were 
otherwise,  the  default  of  one  contracting  party 
might  prejudice  the  rights  of  the  other,  and 
pdstpone  his  claim  to  freight,  as  well  as  that 
of  the  seamen  to  their  wages,  if  not  for  an 
indefinite  time  at  the  caprice  of  the  freighter, 
yet  for  a  period  the  limits  of  which  are  no 
where  defined,  and  are  not  easily  ascertain- 
able. 

For  these  among  other  reasons.  I  feel  no 
difficulty  in  deciding  that  the  happening  of 
the  loss  whilst  the  ship  was  detained  on 
demurrage,  does  not,  under  the  other  facts 
proved  in  this  case,  bar  the  claim  of  the 
appellees  for  freight ;  and  the  other  abjec- 
tions taken  to  the  judgment  of  the  court  be- 
low, appear  to  me  to  l>e  equally  unfounded. 

By  the  charter  party,  20  running  days  are 
allowed  for  unloading  and  discharging  the 
vessel,  after  her  arrival  in  port,  and  the 
ifying  the  consignee  that  he  is 
ready  to  unload.  This  implies  that  there 
shall  be  an  agent  at  the  port  of  delivery,  to 
whom  such  notice  may  be  given.  There  is  no 
analogy,  that  I  can  perceive,  between  the 
obligation  of  a  shipowner  to  give  such  notice, 
and  that  of  the  holder  of  a  bill  of  exchange. 
The  notification  to  the  consignee  was  for  the 
purpose  of  fixing  the  commencement  of  the 
running  days,  as  is  apparent  from  the  worda 
of  the  charter  party  ;  and  it  ia  impossible  to 
:ive  that  the  parties  meant,  that  If  the 
ignee  was  at  London  or  Canton,  the 


ming  proves  that  if  the  cargo  is  not   running  days  should  not,  co^i^e^ci^-if^tll  he 
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received  notice.  The  reasonable  conetruc- 
tion  is  that  he  should  be  ootitied,  not  of  the 
am»at  of  the  veasel  (which  perhaps  he  was 
bound  to  take  notice  of)  but  of  the 
545  readiness  to  "deliver,  if  he  was  at 
the  port  ready  to  receive.  But  if 
tbie  is  questionable,  we  are  well  war- 
ranted in  saying-,  from  the  facts  found, 
that  Wardrop  was  notified  of  the  arrival 
and  the  readiness  to  deliver,  and  that  his 
instmctioDB  to  Hackley  were  predicated  on 
that  information.  Besides,  Hackley,  both 
before  and  after  be  received  instructions 
relative  to  the  tobacco,  which  made  him 
agent  as  to  that  part  of  the  cargo  as  well 
as  the  flour  part,  was  well  appriaed,  as 
the  jury  find,  of  the  captain's  readiness  to 
deliver  the  whole,  when  lighters  should  be 
sent  to  receive  it ;  and  I  think  that  this 
koowledge,  and  the  notice  he  had  previously 
received,  dispensed  with  the  vain  form  of 
giving  further  notice.  The  case  of  Chapman 
V.  Keane,  3  Adolph.  A  Ellis  193,  30  Eng.  C. 
L.  Rep.  69,  in  relation  to  the  notice  requisite 
to  charge  the  drawer  of  a  bill  of  exchange 
(where,  as  I  think,  much  greater  particularity 
is  necessary,  for  reasons  peculiar  to  that  con- 
tract, than  in  this)  might  easily  be  enlisted 
in  support  of  this  view  of  the  case,  if  it  were 
not  sufEicientty  plain  of  itself. 

Then,  as  to  the  pleadings.  If  there  was  no 
consignee  of  the  tobacco  at  Cadiz,  and  the 
tobacco  was  suffered  to  remain  on  board  the 
vessel  natil  it  was  lost,  without  the  default 
of  the  master,  the  special  count  in  the  decla- 
ration is  sustained.  But  if  that  count  be  not 
sustained,  and  the  facts  found  entitle  the 
plaintiffs  to  recover,  the  general  counts  are 
snfGcient.  The  contract  was  not  under  seal, 
the  remuneration  was  to  be  in  money,  and 
the  terms  of  the  agreement  had  been  per- 
formed. The  rule,  I  think,  is  very  accurately 
stated  by  judge  Cabell  in  the  case  of  Brooks 
V.  Scott's  er'or,  2  Munf.  345,  where  he  says 
that  "  in  respect  to  debts  for  work  and  labour 
or  other  personal  services,  the  rule  is,  that 
however  special  the  agreement  was,  yet  if  it 
was  not  under  seal,  and  the  terms  of  it  have 
been  performed  on  the  plaintiff's  part,  and 
the  remuneration  was  to  be  in  money,  the 
party  may  declare  either  specially 
546  *on  the  original  agreement,  or  in  indeb- 
itatus assumpsit  on  the  express  promise 
to  remunerate  (if  there  was 
promise  which  the  law  implii 
tion  of  the  agreement."  To  the  same  effect 
the  doctrine  is  summed  up  in  1  Chitty's 
Plead.  4tb  american  edi.  339,  in  these  words 
"Where  goods  have  been  sold  and  actually 
delivered  to  defendant,  though  under  a  spe- 
cial agreement,  it  is  in  general  sufficient  to 
-declare  on  the  indebitatus  count,  provided  the 
contract  was  to  pay  in  money,  and  the  credit 
expired."  And  see  justice  Dennison's  opin- 
ion in  Alcorn  v.  Wesibrook,  1  Wils.  117.  Yet 
in  these  cases  you  may  declare  on  the  special 
a.gTeement,  and  by  proper  pleadings  recover 
on  it.  The  cases  of  Cooke  v.  Munston"  ' 
Bos.  &  Pnl.  N.  R.  351,  and  £Uis  v.  Hamli 
Taunt.  52,  do  not  appear  to  me  to  militate 
against  tbis  doctrine. 
On  the  whole,  without  noticing  any  other 


TUCKER.  P.  The  only  question  in  this 
ise,  of  any  importance,  is  whether  freight 
waseamed  by  the  vessel,  which  was  lost  dur- 
ing the  demurrage  without  default  on  the 
part  of  the  owner.  The  verdict  finds  that 
at  all  times  ready  to  deliver 
the  cargo,  and  gave  no  other  assent  to  the 
delay  than  he  was  bound  to  do  by  the  charter 
parly.  It  also  finds  that  there  was  no  impos- 
sibility for  the  consignee  to  procure  the  nec- 
essary boats  and  lighters  for  unloading ;  thus 
amply  supplying  the  supposed  deficiency  of 
the  former  verdict.  It  is  obvious  that  the 
judges  who  pronounced  the  judgment  in  this 

-  reported  in  4  Rand.  504,  would  have 

difficulty  in  giving  their  opinions  in 
favour  of  the  plaintiffs  on  the  present  verdict. 
Yet  as  the  judgment  there  is  not  binding,  it 
becomes  necessary  that  we  should  offer  our 
prn  views  of  the  subject. 
My  own  opinion  is,  that  in  this  case  the 
'  freight  was  earned  as  soon  as  the  lay 
17  days  were  passed,  the  master  'having 
been  "  at  all  times  ready  to  deliver  the 
cargo,  if  the  consignee  or  his  agent  had  sent 
lighters  to  take  it  off,"  as  they  were  bound 
This  could  not  be  denied,  if  there 
1  contract  for  demurrage.  But  that 
contract  could  not  fairly  be  construed  to  con- 
tinue the  risque  of  the  freight.  The  deten- 
tion was  for  the  accommodation  of  the 
shipper, — to  suit  his  convenience,  or  enable 
him  to  deliberate  upon  the  t>est  course  to  take 
with  his  adventure.  It  was  a  distinct  and 
independent  part  of  the  contract,  in  no  wise 
nected  with  the  agreement  for  freight, 
was  a  contract  for  a  different  service,  to 
be  paid  for  by  a  different  price  and  at  a  dif- 
ferent rate.  The  freight  was  the  considers- 
of  the  hire  of  the  vessel  for  the  voyage 
and  the  lay  days.  The  detention  was  to  be 
paid  for  at  50  dollars  per  day  extra.  But 
there  was  no  detention,  until  the  owner  had 
fulfilled  his  engagement  for  the  freight. 
Until  then,  the  delay  was  hia  own  delay. 
The  demurrage  did  not  begin  until  the  con- 
tract for  freight  was  made  complete.  The 
vessel  could  not  have  demanded  50  dollars 
per  day  for  demurrage,  while  she  was  yet 
earning  her  freight.  Until  the  freight  was 
fully  earned,  she  was  under  hire  to  the  ship- 
per for  the  freight.  She  was  not  at  the  dis- 
position of  the  owner,  who  could  not  hire 
her  as  a  store  ship  at  50  dollars  per  day, 
while  the  shipper's  right  to  her  under  the 
contract  for  freight  was  yet  undetermined. 
Now  it  is  admitted  she  had  title  to  demurrage, 
and  this  is  an  admission  that  the  freight 
was  no  longer  "  being  earned,"  but  that  it 
was  already  earned.  If  so.  the  subsequent 
loss  of  the  vessel  and  cargo  without  the 
owner's  fault  could  not  impair  his  right  to 
freight. 

As  to  the  notice  ;  the  objection  for  want 
of  it  cannot  prevail.  If  there  was  no  con- 
signee in  Cadiz  to  receive  notice,  the  defend- 
ants cannot  complain.  If  Hackley  was  the 
agent,  he  had  due  notice.  Indeed  it  seems 
to  me  clear  that  Wardrop  must  have  received 
it  as  early  as  the  26th  of  January,  since 
1 548  his  answer  was  received  'about  the 
29th.     From  the  26th  of  January   till 


I  am  for  affirming  the  judgment,    the  7th  of  March  there  are  41  days,  making 
195 


'O  for  the  lay  days,  and  21  for  demurrage,  as 
allowed  by  the  jury.  So  that  no  difficulty 
exists  as  to  this  part  of  the  case. 

Aa  to  the  protest ;  if  ever  necessary,  it  can 
only  be  where  the  owner  has  cause  of  com- 
plaint, or  is  about  to  take  some  step  which 
may  prejudice  the  shipper.  Neither  was  the 
case  here.  There  was  nothing  to  protest 
about,  for  the  master  was  quietly  waiting 
the  consignee's  pleasure,  and  the  vessel  was 
lost  while  he  was  doing  so. 

The  question  as  to  the  pleadings  is  settled 
by  the  case  of  Brooks  v.  Scott's  ei' 
Mnnf.  345,  which  is  sustained  by  abundant 
authority.  See  1  Chitty's  Plead.  4th  ameri- 
can  edi.  339,  1  Selw.  N.  P.  58,  and  the  casei 
there  cited. 

'    '  .a  to  affirm  the  judgment. 
,  concurring,  judgment  af- 


n  of  opini 

BROOKE,  J., 


Sale 


M'Coyv.  Herbert. 

December.  1838.  Ricbmond. 

(AtMeut  Bbookb,  J-> 

>f  Qniwlng  Tnes— AMlfiiBWat.— By  the 


Umber  trees  staodlnB.  to  l>e  cHosen  by  tbe  TCDdee. 

an  Interest  passea  wlilch  tlie  vendee  may  assign 

SuM-Suw-RJWbU  of  Aulsiwe.*— Tbe  ssBlsnee 
IDB  chosen  and  marked  tbe  trees,  may  maintain 
trover  against  the  irendor  for  feUliur  and  conrert- 
Ing  them,  although  the  yendor  bad  no  notice  of 
the  election. 

Trover  by  M'Coy  against  Hertwrt,  in  the 
drcnit  superiour  court  of  law  and  chancery 
for  Norfolk  county,  to  recover  the  value 
549  of  certain  timber  trees  converted  *by 
the  defendant.  At  the  trial  on  the  plea 
of  not  guilty,  the  jury  found  a  verdict  for 
the  plaintiff  for  125  dollars  damages,  subject 
to  the  opinion  of  the  court  on  a  case  stated 
and  agreed  between  the  parties,  which  was 
as  follows : 

■'  It  is  agreed  that  on  the  2d  of  January 
1828,  a  (wntract  was  entered  into  between 
the  defendant  Herbert  and  Robert  Carson 
junior,  in  the  words  and  figures  following : 
'  An  agreement  between  Edward  Herbert  of 
Norfolk  county  of  the  one  part,  and  Robert 
Carson  junior  of  the  other,  sheweth  that  the 
said  Edward  Herbert  has  sold  to  the  said 
Rot>ert  Carson  fifty  white  oaks  of  his  the 
said  Robert  Carson's  choice,  for  the  sum  of 
125  dollars,  the  payments  to  be  as  follows : 
on  the  first  day  of  April  next,  60  dollars ;  on 
the  first  day  of  July  next,  32  dollars  SO  cents; 
on  the  first  day  of  October  next,  32  dollars  SO 
cents.  In  witness  whereof  the  parties  at>ove 
mentioned  have  set  their  hands  and  seals, 
this  2d  day  of  January  1828. 

Ed  ward  Herbert  [Seal.  1 
Robert  Carson  jr.  [Seal.]' 
"  That  on  the  3d  day  of  January  1828,  a 
contract  was  made  between  the  plaintiff 
M'Coy  and  the  said  Carson,  and  endorsed 
upon  the  contract  between  Carson  and  Her- 
bert, in  the  words  and  figures  following  :  'For 
value  received  from  Josiah  M'Coy,  I  sell  to 
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I  the  within  fifty  oaks.    January  3,  1828. 
Robert  Caraon  jr.' 

That  the  sums  were  paid  afterwards  by 
Carson,  which  were  stipulated  to  be  paid  by 
the  contract. 

That  in  the  month  of  February  1828,  the 
plaintiff  M'Coy  went  on  the  lands  of  the 
defendant  Herbert,  in  the  absence  of  Herbert, 
and  made  choice  of  40  white  oak  trees  there 
standing  and  growing,  and  marlied  them ; 
there  being  no  other  (or  at  least  not 
550  many  other)  *trees  growing  on  theland, 
suitable  for  said  M'Coy's  purpose. 
There  were  many  more  trees  of  various  kinds 
upon  the  land.  Including  many  more  white 
oak  trees,  but  the  latter  not  of  such  sizes 
and  character  aa  answered  M'Coy's  pur- 
pose, which  was  to  supply  timber  for  the 

"That  in  1832,  before  the  institution  of 
this  suit,  all  the  trees  thus  marked  by  M'Ojy 
were  cut  down  by  the  defendant,  and  by  him 
sent  to  Boston  to  be  applied  to  naval  pur- 

"  At  the  time  the  contract  was  entered  into 
between  the  defendant  and  Carson,  the  de- 
fendant owned  a  tract  of  land  in  the  county 
of  Norfolk,  on  which  were  growing  the  trees 
marked  by  M'Coy  and  cut  by  Herbert,  as 
atMve  mentioned.  This  land,  at  the  time  of 
the  contract  with  Canon,  was  in  Carson's 
possession  as  tenant  by  the  year,  and  Carson 
continued  in  possession  as  tenant  from  year 
to  year,  till  after  the  timber  was  cut  by  Her- 
bert." 

The  circuit  court  held  that  the  law  upon 
._ie  case  agreed  was  for  the  defendant,  and 
accordingly  rendered  judgment  in  his  favour. 
On  the  petition  of  M'Coy,  this  court  awarded 
a  supersedeas  to  the  judgment. 

Leigh,  for  the  plaintiff  ' 


•See  monoEraphlc  note  on  "■Trover  and  Conve 
slon"  appended  to  Eastern  Lnaatlc  Asylum 
Garrett,  SI  Qratt  IM. 


Johnson  and  G.  N.  Johnson  for  the 
defendant  in  error. 

PARKER,  J.  I  have  some  doubt  whether 
Carson's  right  in  the  trees  was  not  a  mere 
chose  in  action,  and  therefore  not  assignable ; 
but  that  doubt  is  not  so  strong  as  to  induce 
me  to  dissent  from  the  clear  opinion  of  the 
other  judges  who  heard  the  cause. 

CABELL,  J.    Our  lamented  brother  Brock- 
enbrough,  who  heard    the    argument,    had 
prepared  an  opinion  in  which  I  entirely  con- 
cur.    It  is  in  these  words — 
551  ""This  case  seems  to  me  to  be  settled 

by  both  resolutions  in  Palmer's  case, 
5  Co.  24  b.  and  Croke  Eliz.  819,  where  it  is 
reported  by  the  name  of  Bassett  v.  Maynard. 

"  In  that  case,  air  Thomas  Palmer  had  sold 
to  Corn  ford  600  cords  of  wood  standing  in  a 
forest,  but  the  vendor  had  the  election  to 
specify  them.  It  was  resolved  that  '  Corn- 
ford  had  an  interest  which  he  might  assign 
over,  and  not  a  thing  in  action,  or  possibil- 
ity.' Why?  Because,  say  the  court,  '  if  sir 
Thomas  did  not  assign  them  on  request, 
Cornford  the  vendee  might  take  them  with- 
out assignment,  for  the  grantor  shall  not  be 
allowed  by  hi^  act  or  default  to  derogate  from 
his  own  grant,'  That  is  to  say.  the  right  of 
the  grantee,  on  the  failure  of  the  grantor  to 
make  the  election,  is  precisely  that  which  the 
grantee  would  have  had,  tf/the  eleclioji  had 
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been  camt  on  him  in  the  first  instance.  And 
wb&t  is  that  rig-ht  ?  The  court  answer, 
*  Then  it  follows  that  he  bad  an  interest 
which  he  mig'ht  assign  over ;'  and  as  author- 
ity for  this,  reference  is  made  to  44  Sdw.  3, 

43  b. 

"  This  position  is  as  atrouglr  reported  in 
Cro.  Elii.  where  it  is  stated  to  be  the  opin- 
ioa  of  the  whole  court,  '  And  here  he  (Corn- 
ford)  hath  an  interest  before  the  assignment 
made  by  air  Thomas  Palmer,  insomuch  that 
if  sir  Thomas  Palmer  will  not  assign  it  in 
convenient  time,  he  himself  might  take  them: 
and  therefore  he  may  assign  this  interest,  as 

44  Edw.  3,  pi.  43,  is.' 

"I  think,  then,  tbat  the  first  resolution 
proves  that  Carson  bad  a  right  to  assign  to 
M'Coy  (or,  to  use  the  language  of  the  court 
in  Cro.  Eliz.  he  had  the  right  to  nominate 
M'Coy  as  the  person  who  should  elect)  and 
that  such  assignee  had  the  same  right  to 
elect,  and  to  specify  the  particular  trees,  that 
Carson  himself  had  when  he  made  the   pur- 

"In  corroboration  of  this  position  that  the 
grantee  of  cords  of  wood  standing  in  a 
552     forest  has  an  interest  in  "'them  assign- 
able before  the  election  made,  I  refer 
to  Stampe  v.  Clinton  alias  Liford,  2  Roll. 
Sep.  99. 

"The  second  resolntion  in  Palmer's  case 
also  supports,  I  think,  the  right  of  M'Coy  the 
assignee  in  this  case  to  recover  the  trees. 
That  resolution  proceeds  on  the  hypothesis 
that  the  assignment  by  the  vendee  Cornford 
to  Bassett  the  plaintiff  was  void.  Yet,  say 
the  court, 'as  Bassett  felled  them,  he  had 
possession,  and  that  gives  him  a  good  title 
against  the  defendant  and  every  stranger.' 
Tbe  defendant  in  that  case  (Maynard)  was  a 
subsequent  vendee  of  sir  Thomas,  of  such  a 
quantity  of  wood  as  would  make  4000  cords, 
at  the  vendee's  election  ;  and,  say  the  court, 
'the  defendant  cannot  take  that  which  is  cut 
down,  but  ought  to  make  his  grant  good  out 
of  that  wbich  is  growing,  and  the  possession 
of  Bassett  of  that  which  he  felled  suSicetb  to 
protect  him.' 

"  Now  here,  if  M'Coy  the  assignee  had 
felled  the  trees,  his  possession  (even  if  the 
assignment  be  void)  would  be  good  against  a 
sutneqnent  purchaser,  who  would  have  been 
compelled  to  make  his  purchase  good  out  of 
the  rest  of  the  wood.  How  much  stronger. 
then,  would  have  been  the  right  of  M'Coy 
against  the  vendor,  who  had  parted  with  the 
possession  of  the  trees,  and  received  full  and 
valuable  consideration  for  them. 

"Nor  can  I  see  that  tbe  fact  of  the  trees 
being  only  marked,  and  not  felled,  makes 
any  difference,  particularly  as  to  the  vendor. 
Tbe  marking  of  trees  is  a  mode  of  taking 
possession  of  them,  and,  as  such,  is  an  indi- 
cium of  property.  It  reduced  to  certainty 
and  made  specific  the  trees  which  were  sold. 
as  much  as  if  they  were  felled.  Nor  was  it 
necessary  to  give  notice  to  the  vendor  that 
the  trees  were  to  be  marked.  The  contract 
did  not  require  notice,  and  the  vendor  was 
bound  to  let  the  vendee  have  such  trees 
would  beat  suit  his  purpose." 
"TUCKER,  P.    The  timber  sold 


thi*«i 


B  chattel  in  the  estimate  of  law,  according 
to  the  current  of  authority.  1  Ld.  Raym. 
132;  Parker  v.  Staniland,  11  East  362; 
Warwick  v.  Bruce.  2  Mau.  &  Selw.  205 ; 
Toller  on  Executors  19S  ;  4  Co.  Rep.  62 ;  3 
Bac.  Abr.  64.  By  the  agreement  it  appears 
that  Herbert  actually  sold  50  white  oaks  of 
Carson's  choice,  and  did  not  merely  contract 
sell  them.  By  this  sale  a  title  passed  to 
Carson  to  50  white  oaks,  and  although  until 
election  he  could  maintain  no  action  for  any 
in  particular,  yet  upon  making  election  his 
right  was  consummate.  The  title  passed 
by  the  sale  ;  the  election  enured  merely  to 
identify  that  which  passed  by  the  grant. 
Where,  indeed,  election  creates  the  interest, 
nothing  passes  till  election.  But  here  the 
sale  by  Herbert,  and  the  payment  of  the 
money,  created  the  interest,  and  the  election 
was  only  necessary  to  ascertain  the  property. 
If  I  give  one  of  two  horses  at  A.'s  election, 
there  the  election  creates  the  interest,  and 
nothing  passes  till  it  is  made.  But  when  I 
sell  for  a  consideration  one  of  two  horses 
A.'s  election,  if  the  sale  does  not  give 
perfect  title,  it  passes  an  interest  at 
least,  and  the  election  does  not  create 
the  sale  of  real  estate,  noth- 
nore  familiar.  I  sell  20  acres  of 
my  land,  out  of  a  tract  of  100  acres,  to  be  laid 
off  at  the  election  of  the  vendee.  His  title  is 
Immediate,  and  his  election  Is  only  necessary 
to  set  apart  his  20  acres  in  severalty  ;  and 
this  may  be  done  without  deed,  which  shews 
that  it  is  not  the  election  which  creates  the 
interest.  Such  right  moreover  is  assignable, 
and  the  assignment  would  unquestionably 
pass  the  title,  and  the  election  also,  as  inci- 
dent thereto.  So  in  relation  to  personalty. 
A  title  to  it  will  pass  by  deed,  even  without 
possession.  F.  N.  B.  140  ;  Perkins  30 ;  1  Roll. 
Rep,  61;2Baru.  &  Aid.  551  ;  1  Bac.  Abr.  527 ; 
tit.  Bills  of  Sale.  And  though,  until  election, 
the  grantee  of  one  of  several  things  can 
maintain  no  action,  because  tbe  iden- 
554  tity  of  *the  thing  claimed  is  not  as- 
certained, yet  his  right  to  have  the 
property  is  perfect,  and,  if  undisputed,  is  of 
course  transferrible.  It  is  not,  I  conceive,  a 
chose  in  action,  the  seller  being  as  to  him  a 
trustee  and  not  an  adverse  holder ;  and  in- 
deed, in  this  case,  Carson  was  in  possession 
until  after  the  election. 

In  Palmer's  case,  5  Co,  24  b.,  the  right  to 
select  the  trees  was  in  the  gran  tor  sir  Thomas 
Palmer,  and  it  was  contended  that  until  se- 
lection of  the  identical  trees,  the  grantee  had 
no  vested  interest  which  he  could  assign. 
But  the  court  held  otherwise,  adjudging  that 
he  had  an  interest  before  the  assignment  of 
the  timber  by  sir  Thomas,  insomuch  that  If 
sir  Thomas  had  not  assigned  in  convenient 
time,  he  himself  might  take  them,  and  there- 
fore he  might  assign  his  interest:  that  is  to 
say,  the  default  of  sir  Thomas  devolved  the 
election  on  his  vendee,  and  that  right  of 
election  gave  such  an  interest  as  was  assign- 
able. Thisaeems  tomegood  sense  and  plain 
reason  ;  and  the  case  has  accordingly  been 
approved  by  the  judges  of  our  own  days ;  3 
Wilson  334.  If.  then,  the  devolving  of  the 
■ight    of    election    on    the   grantee  by    the 


s,  even  while  yet  standing,    grantor's  default,  gave  him  such  an   interest 
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as  waB  capable  of  assignmeiit  carrying-  tfae 
election  with  it,  it  is  not  perceived  why 
the  devolving'  of  the  eleclioa  od  him  by  the 
orig-inal  Bale  should  not  have  the  same  effect. 
I  am  therefore  of  opinion  that  Carson  had  an 
aasig-nable  interest,  even  before  election ; 
that  the  riffht  of  election  passed  to  M'Coy, 
and  that  by  his  election,  by  markinif  the 
trees,  his  rig-hts  became  consummate,  and 
his    action  of  trover  was  well    maintained. 

It  is  said,  however,  that  no  title  passes  till 
election,  where  the  party  ia  to  elect  between 
two  things.  This  doctrine  seems  not  very 
reasonable,  where  1  have  paid  my  money  for 
the  tbin?  purchased,  and  have  the  right  of 
election  in  myself.  But  admit  it.  After  the 
assignment  to  M'Coy,  if  the  property  did  not 
at  once  pass,  the  authority  to  elect 
SSS  nevertheless  passed  ;  for  its  effect  "was 
to  (five,  as  far  as  it  could  Rive,  all  the 
rights  of  the  assignor.  Now,  even  though 
the  property  could  not  pass,  because  it  was 
not  then  identified,  yet  the  right  to  have  it 
when  identified  did  pass,  and  with  it  the 
right  to  select  the  trees.  What  then  was  the 
effect  of  the  selection  ?  To  identify  the  trees, 
and  to  render  certain  what  had  been  sold  by 
Herbert.  At  the  moment  of  election,  the 
title  passed  out  of  Herbert,  if  it  had  not  done 
so  before.  Into  whom  did  it  pass  7  Admit 
that  it  passed  into  Carson.  At  the  same  in- 
stant, nno  flatu,  his  assignment  to  H'Coy 
enured  to  vest  it  in  him.  All  this  occurred 
before  the  trees  were  felled;  and  M'Coy's 
right  was  thus  consummate  before  the  wrong 
done.  The  trees  were  his.  and  he  had  a  right 
to  sue  for  their  value.  Carson  had  no  such 
right.  This  is  obviously  the  justice  of  the 
case,  and,  as  I  verily  think,  the  law  of  it  also. 
I  cannot  concur  in  the  refinement  by  which 
the  just  rights  of  the  plaintiff  have  been  de- 
feated, and  the  wronffdoer  protected  from 
retribution  for  his  gross  violation  of  his  own 
contract. 

The  want  of  notice  of  election  has  t>een 
objected;  but  it  forms  no  just  objection. 
M'Coy  was  not  bound  to  give  notice.  After 
the  grant,  Herbert  had  no  right  to  cut  the 
trees  without  first  calling  on  Carson  or  his  as- 
signee to  elect.  If  he  had  done  so,  he  would 
have  received  notice  of  the  election  ;  and  the 
parties  having  agreed  the  fact  that  the  trees 
were  selected  and  marked  by  M'Coy,  I  think 
he  was    entitled    to    a    judgment    upon    the 

I  am  therefore  of  opinion  to  reverse  the 
judgment  of  thecircuit  court,  and  enter  judg- 
ment for  the  plaintiff. 

Judgment  of  circuit  court  reversed,  and 
judgment  entered  for  plaintiff  in  error. 


556      *Long'a  Ex'or  &c.  v.  Israel  and 
Others. 

Decemtier,  IBSS,  Rich  mood. 
(Absent  BBOOHB.  j.) 
Cue  at  Bar— Sal«  ol  Uuxl.— A.  In  conHlderatloa  of  a 
certain  price  per  acre  to  be  paid  bim  liy  B.  under- 
takes  to  procure  C.  who  Is  Id  pouesslon  of  a  tract 
of  laDd  ai  owner  thereof,  to  make  a  good  deed  for 
the  name  to  B.  with  general  warranty  ;  A.  pur- 
cbaaes  the  land  fromC,  pays  blm  tbe  purchase 
money,  and  directs  blm  to  make  the  caoreyaace 


wbkh  Is  made  accordiagly.  wllb  geaeral 
B.eiecutea  to  A.  blsnotesforthe  price 
agreed  upon  between  tbem.  and  takes  possessloa 
of  ibe  land,  wblcb  be  holds  witbont  eviction  or 
dlstnrbauce  :  Bbcji, 
I.  Same-Staf-Dthet  dI  Tttk-equltsNc  Rdkl.- 

Eqalty  win  not  Injola  A.  from  collecting  the 

money  dne  blm  by  B.  whatever  be  tbe  defects 

of  C.'B  title  to  tbe  land, 
a.  Same— SsoM—SaBe— Suns. —No  eviction  or  dli- 

tncbance  of  B.'b  possession  bavlnB  taken  place. 

defect  of  title  U  DO  gronnd  for  bU  coming  Into 

equity  aeilnat  C 
Same— SaoiB— U*ory.*— B.  reBresenta  to  A,  that  be 
bad  been  desirous  of  purcbaslng  C.'a  land,  bnt 
bad  not  done  so,  from  Inability  to  advance  funds 
as  speedily  as  C,  reqnired.  and  that  be  wishes  A. 
to  buy  tbe  land  and  let  blm  have  It ;  wberenpoti 
It  Is  agreed  thai  A,  will  buy  the  land  as  cheap  as 
be  can,  and  that  B,  will  pay  blm  WD  dollars  for  It. 
A,  makes  the  purchase  at  the  price  of  no  dollars, 
and  the  land  Is  conveyed  to  B.  who  gives  bis  notes 
to  A.  for  the  MO  dollars.  Held,  the  iraosacUon 
between  A.  and  B.  is  free  from  objection  on  tbe 
ground  ot  usury. 
Sale  ol  L,aiHl— CoBveyaiKe  BrronMO^  Deacriba  Laa<— 
Equitable  Rdlel.— Land  sold  being  erroneously 
described  In  the  conveyance  executed  by  vendor. 
mistake  corrected  on  bill  in  equity  flled  by  vendee. 
Chancery  Practice— C<wt>— Pom  ol  Decree  iBTl—Csae 
■t  Bar.— On  dismissing  a  bill  Sled  by  tbe  belr  and 
tbe  eiecator  of  vendee,  to  have  a  tlUe  made  for  the 
land  purchased,  and  meanwhile  to  Inloln  vendor 
from  collecting  the  parcbase  money,  decree  for 
costs  should  not  be  against  tbeplalotlffslolntly. 
nor  against  tbe  eiecutor  de  bonis  proprlla. 

Appeal  from  a  decree  of  the  late  superiour 
court  of  chaticery  holden  at  Clarksburg. 

The  bill  was  filed  in  August  1820,  by 
Daniel  Long,  and  set  forth,  that  in  1814,  tbe 
complainant,  being  desirous  to  acquire  & 
tract  of  land  in  Harrison  county, 
557  *then  belonging  to  Henry  Coffman, 
and  said  to  contain  225  acres,  applied 
to  Jacob  Israel  to  purchase  the  same  for 
him;  being  restrained  from  applying  to  CofF- 
man  himself,  by  a  difference  of  a  personal 
nature  between  them.  That  the  price  to  be 
given  for  the  land  was  limited  by  com- 
plainant to  four  dollars  per  acre.  That 
Israel  undertook  the  business,  and  some  time 
thereafter  iuformed  complainant  that  he  had 
made  the  purchase  at  four  dollars  per  acre, 
payable  in  instalments.  That  complainant 
agreed  to  take  tbe  contract  off  his  bands, 
and  accordingly  paid  him  50  dollars  in  ad- 
vance, and  executed  notes  for  850  dollar* 
more,  making  the  sum  of  900  dollars  in  all ; 
and  Israel  executed  a  bond,  binding  himself 
to  procure  Coffman  to  make  a  title  to  com- 
plainant for  the  land.  That  Coffman  did 
execute  to  complainant  a  conveyance  pur- 
porting to  be  for  the  said  tract  of  225  acres, 
which  was  described  therein  by  certain 
and  distances.    That  for  the  purpose 


•U»ury.— See  principal  case  cited  In  Myers  v.  Wil- 
liams, 85  Va.  B2B,  B  S.  E,  Rep.  183.  See  also,  mono- 
graphic nole  on  "Usury"  appended  to  Coftman  v. 
Miller,  29  Qratt.  808. 

tCoM*,— See  moDograpblcMfe  on  "Costs"  appended 


"Google 


9  LEIGH 


Long's  Ex'os  &c.  v.  Israbi.  and  Othbks. 


GBB-seo 


of  securing  to  tarael  the  pajment  of  600 
dollars  of  the  purchaK  money  (the  residue 
having'  been  satiafied),  and  indemnifying' 
him  as  endorser  for  complaiaant  on  a  note  of 
300  dollars  due  to  the  Virf^nia  Saline  bank, 
complainant  executed  to  Jamea  Pindall  a 
deed  of  trast,  conveying  the  said  tract  of 
land,  aad  another  •mall  tract.  That  the 
note  to  the  Saline  bank  bad  been  since  paid 
by  complainant,  and  he  bad  also  made  addi- 
tional payments  to  Israel  on  account  of  the 
land,  amounting,  with  the  previous  pay- 
ments, to  554  dollars.  That  the  deed  from 
Coffman  to  the  complainant  was  drawn  by 
Israel  himself,  who  was  a  surveyor,  and  to 
whom  the  entire  management  of  the  business 
WIS  confided  by  complainant;  and  Israel 
alleged  that  he  had  inserted  in  the  deed  the 
tme  boundaries  and  quantity  of  the  land  ; 
but  complainant  had  since  discovered  that 
the  deed  did  not  contain  the  real  t>onndaries 
of  the  tract  belonging  to  Coffmaa  at  the 
time  of  the  purchase,  but  on  the  contrary, 
the  iKtandaries  therein  set  forth  were 
SS8  *so  materially  different  from  the  true 
boundaries,  as  not  only  to  include  a 
much  smaller  quantity  of  land  tfaan  com- 
plainant had  contracted  for,  but  also  to  leave 
out  the  most  valuable  and  desirable  part  of 
the  tract ;  yet  Israel,  on  having  this  mistake 
pointed  out  to  him,  had  refused  to  do  any 
thing  towards  correcting  it.  That  although 
Israel  had  represented  that  his  purchase  of 
the  land  from  CofFman  was  at  the  rate  of  four 
dollars  per  acre,  yet  complainant  had  dis- 
covered that  representation  to  be  fraudulent, 
the  real  price  being  much  less,  amounting 
only,  as  complainant  was  Informed,  to  be- 
tween 500  and  600  dollars  in  the  whole, 
instead  of  900  dollars.  That  Israel  had  pro- 
ceeded to  force  a  sale  of  complainant's  lands 
nnder  the  trust  deed,  at  which  sale  Israel 
himself  t>ecame  the  purchaser.  That  the 
sale  was  not  made  by  the  trustee  Pindall, 
whowasthen  absent  from  thecommon wealth, 
but  by  a  cryer  acting  under  the  directions  of 
Israel,  and  without  any  previous  advertise- 
ment ;  Israel  himself  stating,  in  order  to 
discourage  competition  for  the  land,  that 
there  would  be  a  dispute  about  It,— that  com- 
plainant would  contest  the  sale.  That  al- 
though complainant  was  still  in  possession 
of  the  land,  yet  Israel  threatened  to  turn  him 
out !  denying  the  payment  of  the  debt  to  the 
Saline  bank ;  sometimes  denying  that  be 
was  the  agent  of  complainant  in  the  purchase 
from  CofFman,  or  that  complainant  had  paid 
any  part  of  the  purchase  money  of  the  land. 
That  Pindall  refused  to  release  to  com- 
plainant the  legal  title  which  he  acquired  as 
trustee,  insisting  that  the  sale  bad  been  duly 
aad  properly  made  in  execution  of  the  trust. 
That  Coffwan  alleged  that  he  sold  to  Israel, 
and  intended  to  convey  to  complainant,  no 
more  or  other  land  than  was  comprised 
within  the  boundaries  specified  in  his  said 
deed ;  and  he  claimed  to  hold  the  residue  of 
the  tract.  The  bill  made  Israel,  Pindall  and 
Coffman  parties  defendants ;  and  prayed, 
that  Israel  be  prohibited  from  disturb- 
ing     complainant's     possession. 


aside,  and  the  trust  deed  cancelled  ;  that  the 
title  to  the  entire  tract  of  225  acres,  should  it 
Ik  adjudged  not  to  have  passed  by  the  con- 
veyance from  Coffman,  be  decreed  to  com- 
plainant ;  that  Israel  be  prohibited  from 
claiming  any  greater  sum  (or  the  land,  than 
the  price  contracted  to  l>e  given  by  him  to 
Coffman  ;  or  should  the  complainant  be  ad- 
judged not  entitled  to  more  land  than  the 
boundaries  mentioned  in  Coffman's  convey- 
ance contained,  that  the  quantity  within 
those  boundaries  be  ascertained,  and  a  de- 
duction decreed  for  the  deficiency,  at  the 
rate  agreed  upon  between  the  complainant 
and  Israel ;  and  general  relief. 

The  l>ond  executed  by  Israel  to  Long,  re- 
ferred to  in  the  bill,  was  exhibited  therewith, 
it  was  dated  the  ITth  Augnst  1814,  and  was 
in  the  penalty  of  2000  dollars,  with  condition 
that  Israel  should  "  cause  and  oblige  Henry 
Coffman  to  make  a  good  general  warranty 
deed  to  Long  for  the  tract  of  land  that  the 
said  Henry  now  lives  on,  the  same  to  contain 
225  acres,  more  or  less." 

Tbe  conveyance  from  Coffman  to  Long, 
and  the  deed  of  trust  from  Long  to  Pindall, 
were  also  exhibited  with  the  bill.  By  the 
former,  Coffman  and  wife,  for  the  expressed 
consideration  of  650  dollars,  bargained  and 
sold  to  Long  a  tract  of  land  in  Harrison 
county,  lying  on  Robinson's  run,  bounded 
according  to  certain  courses  and  distances 
particularly  set  forth  in  the  deed,  and  con- 
taining 225  acres,  more  or  less :  with  a  cove- 
nant of  general  warranty  on  the  part  of 
Coffman.  By  the  said  deed  of  trust  from 
Long  to  Pindall,  the  powerto  sell  the  prop- 
erty therein  conveyed  was  vested  in  Pindall, 
"or  his  heirs  orassigns,  or  certain  attorney." 

All  of  the  defendants  answered  the  bill. 
The  answer  of  Israel  stated,  that  he  had  but 
lately  removed  to  the  neighbourhood,  and  was 
totally  unacquainted  with  Coffman's  land, 
when  complainant  applied  to  him,  stating 
that  he  had  been  desirous  of  purchas- 
560  Ing  that  land,  but  *had  not  done  so, 
from  an  inability  to  advance  funds  as 
speedily  as  Coffman  required,  and  that  he 
wished  respondent  to  buy  the  land  and  let 
him  have  it ;  and  it  was  then  agreed  between 
respondent  and  complainant,  that  respond- 
ent would  buy  the  land  as  cheap  as  he  could. 

id  that  complainant  would  pay-  respondent 


That 


900  dollars  for  it  by  instalm 
teims  of  this  agreement  were  proposed  by  the 
complainanthlmself.  Thatrespoodentmade 
the  purchase  from  Coffman,  at  the  price  of  750 
dollars,  of  which  the  sum  of  100  dollars  was  to 
be  paid  immediately.  That  complainant  ac- 
cepted theconveyance  made  by  Coffman,  and 
executed  his  notes  to  respondent,  as  set  forth 
in  the  bill.  That  until  these  transactions  took 
place,  respondent  was  a  total  stranger  to 
Coffman's  land,  its  title  and  boundaries. 
That  it  was  fully  understood  between  re- 
spondent and  complainant,  that  complainant 
wanted  and  would  take  the  land  which  had 
been  conveyed  to  Coffman  by  William  Hull, 
and  nas  satisfied  with  Coffman's  title  thereto ; 
and  complainant  himself  particularly  men- 
.  ,  tioned,  that  respondent  ought  to  have  the 
of  the  sale  and  purchase  nnder  deed  from  Hull  to  Coffman.  in  order  to 
the  trust  deed  ;  that  the  sale  be  set  describe  the  boundaries  in  the  conveyance  to 
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be  executed  b;  Coffman.  That  tbe  descrip- 
tion aad  boundaries  of  the  land  contained  in 
the  deed  from  Coffman  to  complainant  were 
according!;  copied  from  Hull's  deed  to  Coff- 
man. That  respondent  never  surveyed  the 
land,  or  calculated  the  quantity,  nor  had  he 
given  to  complainant  any  assurances,  or  in 
any  wise  deceived  him,  in  relation  thereto. 
That  complainant  still  held  the  land  under 
bis  title,  to  which  he  had  made  no  objections 
until  he  was  pressed  for  payment  of  the  pur- 
chase money.  That  it  was  true,  complainant 
had  paid  oS  the  debt  to  the  Saline  bank,  and 
554  dollars  of  the  purchase  money  of  the  land  ; 
and  respondent  had  never  denied  either  of 
those  payments.  That  the  sale  under  the 
trust  deed  was  fairly  and  regularly  made,  by 
an  attorney  appointed  by  Pindall   the 

561  trustee,  'in  conformity  with  a  power 
reserved  in  the  deed;  and  it  was  not 

true  that  respondent  had  done  any  thing  to 
injure  the  sale.  That  complainant  well  knew, 
and  had  been  expressly  informed  by  respond- 
ent himself,  that  he  waived  all  claim  to  the 
land  under  the  said  sale,  and  that  neither  the 
trustee  nor  bis  agent  bad  ever  made,  or  been 
required  to  make,  any  conveyance  thereof. 

Coffman  answered,  that  he  knew  nothing 
of  the  dealings  between  the  complainant  and 
Israel,  stated  in  the  bill.  Ttaat  in  August 
1814,  respondent  sold  the  land  mentioned  in 
the  bill,  to  Israel,  for  750  dollars,  of  which 
lOO  dollars  was  payable  immediately,  and  the 
residue  in  several  instalments.  That  Israel 
had  long  since  paid  him  the  whole  price  of 
the  land,  and  he,  by  Israel's  direction,  had 
conveyed  the  same  to  complainant.  That 
complainant,  before  any  treaty  between 
Israel  and  this  respondent,  had  been  endeav- 
ouring to  buy  the  land  from  respondent,  but 
could  not  make  a  bargain  therefor,  t>ecaase 
he  would  not  or  could  not  make  payment  so 
soon  as  was  required.  That  respondent 
intended  to  convey  to  complainant,  and  sup- 
posed he  had  conveyed,  the  same  land  which 
he  had  purchased  from  William  Hull  as  con- 
taining 225  acres ;  and  he  neither  knew  nor 
admitted  that  the  tract  contained  a  less  quan- 
tity. As  to  tbe  charge  that  a  part  of  the 
tract  was  not  included  in  the  boundaries 
specified  in  his  conveyance,  respondent  did 
not  believe  or  admit  the  same  to  be  true  ;  but 
if  it  were  time,  he  felt  convinced  that  his  title 
to  the  land  intended  to  be  conveyed  was  a 
good  one,  and  hoped  that  the  mistake  in  the 
boundaries  might  be  corrected.  And  inas- 
much as  complainant  had  accepted  the  con- 
veyance, and  had  never  been  evicted,  or  even 
disturbed  in  his  possession,  respondent 
insisted  that  there  was  no  cause  for  prose- 
cuting the  suit  against  him. 

Pindall,  the  trustee  in  Long's  deed  for  tbe 

benefit    of    Israel,    answered,    that    being 

absent    from    the  commonwealth,    he  had, 

at  the  request  of  Israel,  appointed  one 

562  "Webster  his  attorney  to  make   sale 
under  the  trust ;  and  on  his  return  to 

Clarksburg  some  time  afterwards,  he  was 
informed  that  the  sale  had  taksn  place,  but 
had  been  waived  in  consequence  of  objections 
made  thereto  by  Long. 

Tbe  complainant  replied  generally  to  the 


answers,  and  commissions  ^ 


awarded  the  parties  for  taking  the  deposi- 
tions of  their  witnesses.  By  the  testimony 
in  the  cause,  the  charges  made  in  the  bill,  of 
Israel's  agency  for  Long  in  the  purchase  of 
the  land  from  Coffman,  and  of  his  fraudulent 
conduct  therein,  were  clearly  negatived  ;  and 
the  representation  given  by  Israel,  in  his 
answer,  of  the  nature  and  terms  of  the  agree- 
ment between  Long  and  himself,  was  fully 
sustained.  But  there  was  no  doubt,  that  the 
description  and  boundaries  of  the  land,  con- 
tained in  Coffman'a  deed  to  Long,  and  in 
William  Hull's  deed  to  Coffman,  were  grossly 
erroneous.  The  last  mentioned  deed  was 
filed  as  an  exhibit  with  the  answer  of  Israel ; 
and  in  the  progress  of  the  cause,  three  other 
conveyances  of  the  same  tract  of  land  were 
filed;  namely,  a  conveyance  from  Jobu  Hall 
the  original  patentee,  to  John  Hull  ;  a  con- 
veyance from  the  said  John  Hull  to  Joseph 
Lambert ;  and  a  conveyance  from  the  said  Jo- 
seph Lambert  to  William  Hull,  by  whom 
the  land  was  conveyed  to  CofFman  the 
grantor  of  Long.  The  boundaries  of  the  tract 
were  differently  described  in  each  of  the  first 
(our  conveyances.  And  by  two  plans  of 
survey  made  and  returned  in  the  progress 
of  the  cause  by  Cyrus  Haywood  surveyor  of 
Harrison  county  (the  first  under  an  order  of 
the  court,  tbe  second,  hearing  date  the  19th 
day  of  April  1823,  by  consent  of  the  parties) 
the  real  boundaries  of  the  land  forming  the 
subject  of  controversy  were  delineated  accord- 
ing to  the  original  survey  made  for  John 
Hall,  on  which  his  patent  was  founded ; 
whereby  it  appeared,  that  the  conveyances 
aforesaid  varied  as  well  from  the  original  sur- 
vey as  from  one  another,  in  the  descrip- 
563  tion  *of  the  boundaries,  although  tbe 
first  of  the  series,  the  conveyance  from 
Hall  the  patentee,  was  but  slightly  incorrect. 
But  in  the  two  last  conveyancesof  the  series, 
among  numerous  other  mistakes  of  descrip- 
tion, one  of  the  original  lines  was.  wholly 
omitted,  and  tbe  course  of  another  reversed ; 
and  according  to  the  surveyor's  delineation 
of  the  courses  and  distances  as  given  in  those 
two  deeds,  the  commencing  and  terminating 
lines  did  not  meet  at  all,  and  the  deeds 
embraced  but  27^  acres  of  the  land  contained 
in  the  original  survey.  It  further  appeared 
that  of  the  225  acres  comprised  within  the 
original  survey,  27^  acres  was  covered  by  an 
elder  survey  and  patent  of  one  Benjamin 
Robinson. 

Pending  the  suit.  Long  the  plaintiff  died  ; 
and  on  the  16th  of  October  1822,  the  cause 
was  revived  by  consent  in  the  names  of 
Henry  Ca  rut  hers  the  esecutor,  and  Catharine 
Fitse  the  devisee  of  Long  ;  who,  at  tbe  same 
time,  obtained  leave  to  ^le  a  supplemental 
bill  at  the  rules. 

On  the  20th  of  May  1823,  the  plaintiffs  filed 
a  supplemental  bill;  but  this  was  done  in 
court.  The  bill  set  forth,  that  since  tbe 
death  of  Long,  the  plaintiffs  had  received 
notice  from  Benjamin  Robinson,  that  he 
claimed  the  lands  in  the  bill  mentioned,  sold 
by  the  defendant  Israel  to  Long,  and  that 
his  claim  was  founded  on  tbe  followiog 
circumstances  :— That  John  Hall  the  original 
holder  of  said  land,  and  from  whom  Williami 


;   thereupon   Hull  the  vendor  to  Coffma^ 


a^d^rjj^l.^ 


title. 


9  LEIQH 


Long's  Bz'os  &c.  v.  Isbaki.  and  Others. 


664-606 


was  a  sheri£F  of  tbe  connty  of  HaniBOD.  and 
*a  such  became  delinqneat  to  ttae  common- 
wealth OD  accoaat  of  the  revenue  tax  col- 
lecied  by  him  :  that  a  jadepment  was  obtained 
b;  the  cammonwealth  against  the  said  Hall, 
and  an  execution  issued,  upon  which  execn- 
tion  he  surreDdered,  among  other  lands,  the 
aforesaid  tract ;  he  having  the  legal  title 
thereto  at  the  time  of  such  surrender,  and 
the  judgment  of  the  commonwealth  moreover 
operating  as  a  previous  lien  thereon : 

564  that  the  said  land  'was   purchased   in 
for  the  use  of  the  commonwealth,  and 

rince  the  death  of  Liong,  tbe  agent  of  the 
commonwealth  had  made  public  sale  thereof, 
and  Robinson  had  become  the  purchaser;  and 
that  Robinson  had,  since  his  purchase,  not 
only  asserted  his  claim  to  the  land,  but  noti- 
fied the  tenants  thereof  to  pay  the  rent  to 
him.  The  plaintiffs  expre^ed  their  belief, 
that  on  investigation,  it  would  be  found  that 
the  title  to  the  land  was  not  in  Coffman  at 
the  time  of  his  conveyance  to  Long.  And 
they  prayed,  that  Kobinson  might  be  made  a 
defendant,  and  compelled  to  set  out  the  na- 
ture and  character  of  his  claim  to  the  land ; 
that  if  it  should  appear  that  Coffman's  title, 
at  the  time  of  bis  conveyance  to  Long,  was 
defective,  the  contract  between  Israel  and 
Longmight  be  rescinded;  and  general  relief . 

On  the  day  after  the  filing  of  the  supple- 
mental bill,  the  court  set  aside  the  order 
receiving  it  ;  expressing  the  opinion  that  it 
was  filed  too  late  to  avail  anything  under  the 
leave  granted,  and  therefore  formed  no  part 
of  the  case.  And  the  court  being  also  of 
Ofrinion  that  upou  the  original  bill,  answers 
and  evidence,  the  case  was  clearly  against 
the  plaintiff*,  decreed  that  the  bill  be  dis- 
missed, and  that  the  defendants  recover 
■gainst  the  plaintiffs  their  coats.  From  this 
decree  the  plaintiffs  appealed. 

C.  Johnson  and  G.  N.  Johnson  for  the 
appellants. 

Grattan  for  the  appellees. 

PARKER,  3.  I  do  not  think  the  court  of 
chancery  committed  any  error  in  disregard- 
ing the  aupplemental  bill.  The  object  of 
that  bill  was  to  rescind  the  contract  made 
between  Israel  and  Iiong,  and  to  recover 
back  the  purchase  money  from  Israel,  on 
account  of  an  alleged  defect  of  title  in  Coff- 
man. But  Long  had  no  claim  upon  Israel 
for  any  defect  of  title  to  the  land  in  the 
proceedings  mentioned.    Hecontracted 

565  to   take  the  *title  of  Coffman  ;  and  in 
case  of  eviction,  Coffman,  not  Israel, 

will  be  liable  to  him  upon  the  covenant  of 
warranty.  Until  eviction,  however,  which 
nay  never  happen,  this  court  cannot  antici- 
pate the  operation  of  Coffman's  covenant, 
by  rendering  him  responsible  in  damages, 
to  the  same  extent  as  he  will  t>e  at  law, 
should  the  title  prove  to  be  a  defective  one. 
This  is  not  like  tbe  case  where  resort  has 
been  allowed  to  the  preventive  justice  of  tbe 
court,  to  arrest  the  compulsory  payment  of 
purchase  money,  when  tbe  purchaser  can 
shew  that  his  title  has  been  questioned  by  a 
suit  prosecuted  or  threatened,  or  ia  clearly 
defective.     That     proceeding     is    allowed 

against  the  person  liable  for  the  title,  and    

whose  claim  for  purchase  money  is  sought  ings. 


'  to  be  injoined.  But  here,  one  person  claims 
the  balance  of  the  purchase  money,  and 
another  ia  liable  on  hiscovenant  of  warranty 
for  the  title  ;  which  brings  tbe  case  within 
the  direct  and  controlling  authority  of  the 
principle  stated  in  Koger  et  .al.  v.  Kane's 
adm'r  &c.,  5  Leigh  606. 

Nor  do  I  think  that  the  contract,  as  set  out 
in  the  answer  of  Israel,  is  liable  to  the  impu- 
tation of  usury.  There  was  no  agreement 
for  tbe  loan  or  advance  of  money  to  Long, 
and  no  forbearance  of  a  debt  due  ;  but  it  is  a 
contract  on  the  part  of  Israel  to  sell  Long  a 
tract  of  land  for  900  dollars,  if  he  succeeded 
in  purchasing  it  from  Coffman.  On  the  part 
of  Long,  it  ia  an  executory  contract  to  pay 
the  900  dollars,  depending,  for  performance, 
upon  circumstances  which  might  prevent  its 
ever  becoming  a  debt.  His  real  object  was  to 
bay  land,  provided  he  could  get  it  for  a  stipu- 
lated sum,  andon  suitable  terms  of  payment ; 
and  there  was  no  negotiation  for  the  loan  of 
money,  or  the  forbearance  of  any  debt.  This 
is  apparent,  not  only  from  bis  own  account 
of  the  transaction,  but  from  the  stipulations 
of  the  I>ond  taken  from  Israel  when  the  con- 
tract was  consummated.  By  that  bond, 
Israel  incurreda  responsibility  which  it  might 

have  taken  more  than  the  900  dollars 
566      to  discharge  ;  *for  he  t>ound  himself  in 

the  penalty  of  2000  dollars,  to  procure 
a  good  deed  with  general  warranty  to  be 
made  to  Long  by  Coffman.  Whatever  there- 
fore was  the  nature  of  tbe  original  executory 
agreement,  it  was  relieved  from  all  taint  of 
usury  when  it  came  to  be  executed.  But  the 
decree  is  clearly  erroneous  in  several  particu- 

1.  If  the  court  was  right  in  dismissing  the 
bill  and  decreeing  costs,  it  ought  not  to  have 
decreed  against  the  appellants  jointly,  nor 
against  the  executor  de  bonis  propriis. 

2.  The  deed  from  Coffman  to  Long  was  not 
such  "  a  good  general  warranty  deed  "  as 
Israel  was  bound  to  procure,  for  the  tract  of 
land  descrit>ed  in  the  t>ond  and  intended  to 
be  sold.  That  deed  was  manifestly  defect- 
ive, conveying  only  a  small  portion  of 
the  land,  and  embracing  other  land  not  within 
the  contemplation  of  the  parties.  These 
errors  ought  to  have  been  corrected,  by  decree- 
ing Coffman  to  execute  a  deed  with  general 
warranty  for  the  land  contained  in  the  sur- 
vey made  by  Cyrus  Haywood  on  the  19th  of 
April  1823  ;  for  although  Long  might  proba- 
bly, with  the  aid  of  parol  evidence,  have 
established  the  true  boundaries  of  the  land 
he  contracted  to  buy,  he  had  a  right  to  insist 
upon  a  correct  and  sufficient  deed. 

3.  The  decree  ought,  I  think,  under  the 
circumstances  that  had  taken  place,  to  bave 
directed  a  reconveyance  of  the  legal  title 
outstanding  in  Pindall,  upon  the  payment  of 
the  balance  of  the  purchase  money  by  Long 
to  Israel. 

The  hill,  therefore,  ought  not  to  have  been 
dismissed,  but  a  decree  should  have  been 
entered  conforming  to  this  opinion,  giving 
costs  to  the  plaintiffs  to  be  paid  by  Israel ; 
and  for  not  having  done  so,  this  court  ought 

"~    ■"      ""    "     "    the    decree     with    costs. 
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*CABKLL,  J.    As  to  the  merite  of 
this  case,  I  have  nothing'  to  aay,  but  to 
ess  my  entire  concurrence  in  the  opinion 
delivered  by  judge  Parker. 

Bat  as  reference  has  been  made  to  the  case 
ofKogeret  al.  v.  Kane's adm'r  ±c..  S  Leigh 
606, 1  deem  it  my  duty  to  avail  myself  of  the 
occasioD,  to  correct  a  mistake  into  which  mr. 
Leigh  was  led,  in  the  report  of  that  case.  It 
is  there  stated,  that  the  other  judges  con- 
curred in  the  opinion  delivered  by  the  presi- 
dent. The'  fact  was  somewhat  different. 
The  court  which  decided  that  case  consistled 
of  only  three  judges;  the  president,  judge 
Carr,  and  myself.  There  was  no  difference 
of  opinion  between  the  president  and  judge 
Carr.  But  I  differed  from  them  both,  as  to 
one  point.  I  did  not  think  that  Kane,  who 
had  purchased  from  Koger,  had  agreed  to 
"  take  the  title  of  Preston;"  and  therefore 
I  was  of  opinion  that  he  sttU  retained  his 
right  to  injoin  the  purchase  money  due  from 
him  to  Koger.  On  all  other  points  I  agreed 
with  the  reat  of  the  judj^es.  My  opinion  was 
reduced  to  writing  and  delivered  in  court,  and 
I  intended  to  hand  it  to  the  reporter.  This, 
however,  I  omitted  to  do;  and  mr.  Leigh, 
finding  but  one  opinion  in  the  record  which 
was  given  to  him,  naturally,  inferred,  and 
therefore  stated,  that  the  other  judges  had 
concurred.  My  opinion  in  that  case  will 
now  be  handed  to  mr.  Leigh,  with  a  reqaesl 
that  it  may  t>e  published  as  a  note  to  this 

TUCKSR,  P.  The  decree  in  this  case  is,  I 
think,  plainly  erroneous,  in  decreeing  costs 
de  bonis  propriis  agaiust  the  executor,  and  in 
failing  to  require  a  new  and  eufficient  deed 
to  be  executed  by  Coffman.  The  deed  from 
Coffman  to  Long  is  void  for  uncertainty,  as 
also  is  that  from  Hull  to  Coffman,  for  there 

is  no  other  description  of  the  land  sold 
568      than  a  setting  forth  of  the  "boundaries, 

which  not  only  do  not  cover  the  land 
sold,  but  do  not  meet.  A  tract  of  land  may 
be  well  described  without  setting  out  the 
tMunds;  or  It  may  be  well  described  by  set- 
ting out  the t>onnds,  without  anything  more; 
but  in  this  latter  case,  the  troundariea  set 
out  ought  to  shew  forth  the  land,  so  that  it 
can  be  identified.  The  error  in  this  case  was 
anteriour  to  Coffman's  deed  ;  but  it  may  not 
perhaps  be  necessary  to  correct  the  deed  to 
him.  as  well  as  that  from  him.  It  will  suf- 
fice if  Coffman  makes  a  deed  according  to 
Hall's  survey,  as  laid  down  on  the  plat. 

I  am  also  of  opinion  that  the  sale  should 
have  been  set  aside,  on  the  authority  of  Gay 
V.  Hancock  Ac,  1  Rand.  72,  for  no  sale  could 
have  been  fairly  made  where  the  title  was  so 
radically  defective.  But  I  see  no  foundation 
for  the  charge  of  usury,  nor  any  error  in  re- 
fusing to  make  an  allowance  for  the  supposed 
interference  with  Robinson  of  27)i  acres. 
As  to  the  supplemental  bill,  it  was  obviously 
not  necessary  to  settle  the  question  whether 
Israel  was  entitled  to  his  money.  Had  the 
deed  been  regular,  the  supposed  snperiour 
title  of  the  commonwealth  would  have  been 
nothing  to  him,  for  he  did  not  make  himself 
in  any  way  responsible  for  the  title.    H 


only  bound  to  procure  Coffman's  deed  with 
general  warranty.  When  he  does  this,  he  is 
entitled  to  his  money.  Then,  as  to  Coffman. 
If  Long  had  pnrchased  from  Coffman,  he 
might  well  say,  "As  the  contract  is  still  eiec- 
ntory,  I  will  not  go  on  with  it ;  equity  will 
not  compel  me  to  take  a  bad  title:"  and  in 
this  way,  the  facts  set  forth  in  the  supple- 
mental bill  would  be  important.  But  Long 
did  not  purchase  of  Coffman.  He  dealt  with 
Israel,  and  Israel  purchased  of  Coffman,  and 
has  paid  hia  money  for  the  land.  The  con- 
tract, then,  cannot  t>e  rescinded  by  Long, 
and  his  only  redress  is  upon  his  general  war* 
ranty.  This  redress  he  cannot  assert  in  a 
of  equity,  nor  in  anticipation  of  an  evic- 
which' has  not  occurred,   and  may 
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equity,  because  that  court  is  not  the 
proper  tribunal  to  give  damages  for  breach 
of  a  warranty  j  nor  can  he  assert  it  in  antic- 
ipation of  an  eviction,  on  the  ground  that 
the  title  is  defective,  for  that  would  be  to 
convert  a  covenant  of  warranty  into  a  cove- 
nant for  good  title,  whereas  they  are  essen- 
tially and  intrinsically  distinct.  The  vendor 
of  land,  who  has  some  doubts  about  bis  title, 
but  has  had  a  long  possession  which  a  abort 
time  may  mature  into  a  perfect  title,  may  be 
very  willing  to  give  a  warranty,  but  very 
unwilling  to  covenant  for  good  title,  since 
that  covenant  subjects  him  to  an  immediate 
action  if  there  l>e  a  single  defect  In  the  chain 
of  title.  It  is  on  these  principles  that  in 
England  relief  has  been  denied  in  equity  by 
way  of  injunction,  where  the  vendee  has 
obtained  his  deed  and  possession.  Tbey  are, 
I  doubt  not,  the  true  principles  of  a  court  of 
equity.  We  have  indeed  gone  farther  in 
Virginia,  in  relieving  by  injunction  ;  but  we 
have  never  gone  so  far  as  to  Interfere  except 
where  the  application  was  to  restrain  the 
recovery  of  the  purchase  money.  That  is 
not  the  case  here.  As  to  Coffman,  this  bill 
(except  so  far  as  it  seeks  a  correction  of  the 
description  in  the  deed)  is  purely  an  action 
upon  the  covenant  of  warranty,  brought  be- 
fore eviction,  and  when  probably  no  eviction 
may  ever  occur.  Upon  the  whole,  therefore, 
the  supplemental   bill    was   properly   disrc- 

For  the  errors  already  mentioned,  the 
decree  is  to  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Tbe  oplDloDdellvereaby  Cabcij..  J.,ln  tbecaseof 
KoKer  et  al.  T.  Kane's  adm'r  Ac,  G  Leleb  OOt.  (tee 
btH  remarks,  ante.   p.  607.)  was  in   the  foUowtnr 


*See  tbe  opinion  lu  a 


money,  for  any  deflclency  Id  Ibe  anantlty  uf  Ibe 
land,  wbetber  that  deflclency  arises  from  tbe  fact 

that  the  bonndarleain  thedeed  do  not  contain 
570       theBUpnlated*quanUty,orfrom  tbe  (act  that 

a  portion  of  the  land  contained  within  the 
boundaries  of  tbe  deed  is  embraced  by  tbesape- 
rlour  title  of  others.  I  do  not  understand  tbli 
poRitlon  to  be  contradicted  by  tbe  opIdIod  of  tbe 
oth«r  Judges. 

But  I  do  UDderstand  the  majority  of  the  conn  to 
be  of  opinion,  that  In  this  case.  Kane  will  e 
the  end  of  this  case,    entitled  to  any  redress  axah 
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duentlT  nolai 

tbc  deSdencrla  tbe  qnantlU'  of  land  proceeds  from 
defect  of  title  to  lands  embraced  to  the  calls  of  the 
deed.  I  anderstand  tlila  opinion  to  be  foanded  -on 
tbe  parUcalar  nature  of  tbe  title  bond-execated  b7 
Kocerto  Eaoe.  In  wbicb  KOeerblada  blmaelf  "to 
make  or  cause  uibe  made  to  ttte  said  Kane  and  bla 
belrs.  a  rood  and  snfflctent  deed  In  fee  simple  wltb 
rencral  warranty,"  &c.  It  Is  admitted,  as  I  nnder- 
•tand  tbe  opinion,  tbac  if  Korer  bad  only  bonnd 
blmselfaDdbUbeirs  to  make  tbedeed  Id  fee  simple 
wltb  general  warranty,  Sane  would  be  entitled, 
DOtwitbBtandtne  be  bad  received  tbe  deed,  to  injoln 
tbe  pnrcbase  money.  Bat  U  is  contended  tbat 
Kocer.  bavlDB  contracted  for  tbe  prlvUeBe  of  cans- 
Inc  tbe  deed  to  be  made  to  otbers.  bas  dlscbarsed 
blmself  from  all  obUtaUon,  botb  at  law  and  In 
eoalcy.  by  bla  canslac  tbe  deed  u>  be  made  by 
PreatoQ.  I  cannot  perceive  tbe  force  of  tbis  dis- 
tinction. If  tbe  acceptance  of  tbe  deed  from  Korer 
bimself  wonld  not  dlBcharge  Koger.  I  cannot  see 
bow  tbc  acceptance  of  a  deed  made  by  another,  at 
bis  request,  abonld  dlscbarffe  blm.  I  am  decidedly 
atoplnlon  tbat  bels  not  dlscbarg-ed  In  either  case. 
AltboQsb  tbe  execution  of  the  deed.  If  conformable 
to  the  bond,  be  a  dlscharse  of  the  legal  oblUatlon. 
yet  equity  looks  beyond  the  letter  of  tbe  bond.  II 
looks  to  ibe  Bnbscaace  of  tbe  contract,  which  Is,  tbat 
a  good  aad  safflclent  title  In  fee  simple  shall  be 
made  to  the  land  contracted  for:  and  when  It  sees 
thattbte  bas  not  been  done.  It  will  Injoln  the  pur- 
chase money,  tbe  party  not  having  got  Ita  consider- 

Bat  this  Is  not  all-  The  deed  executed  by  Preston. 
to  far  from  complying  with  tbe  spirit  of  tbe  bond. 
Is  Dot  a  compliance  even  with  Its  letter.  Tbe  bond 
redtes  that  KoKer  bad  sold  to  Kane  "all  that  tract 
or  parcel  of  land  lying  In  Scott,  being  known  liy  the 
ume  of  tbe  Flat  Uck,  coDtalnlng  four  bnndred 
and  Blxty-f  onr  acres : "  and  tben  goes  on  to  declare 
Ihat'lf  tbe  saidKoger  shall  make  or  canse  to  be 
made  unto  tbe  said  Patrick  Kane,  and  to  bis  beln. 
a  good  and  BnOlcleDt  deed  In  fee  simple,  wltb  gen- 
eral warranty,  for  the  said  foor  hundred  and  sixty- 
four  acres."  tben  the  obligation  to  be  void.  Now, 
tblslsa  positive  sUpnlaUon  that  tbe  land  contracted 
for  contained  4M  acres:  and  it  bound  Koger  to  con- 
vey or  caose  to  be  conveyed  164  acres,  with  general 
warr^jity.  But  the  deed  made  hr  Preston 
S71  did  not  even  profess  to  convey  Mt*acres.  It 
professes  to  convey  and  to  warrant  only  the 
laud  contained  within  tbe  boandarlea  mentioned  la 
Che  deed,  wbetber  the  quantity  be  more  or  less  than 
the  M<  acres.  Bow  tben  can  the  execution  of  this 
deed.  It  the  quantity  of  land  conveyed  and  war- 
ranted be  less  than  4«  acres,  be  a  compliance  with 
a  bond  whlcb  calls  for  a  deed  conveying  and  war- 
ranting 4M  acrest  lam  clearly  of  opinion  that  It 
docs  Dot  take  away  Kane's  right  to  redress  atralnst 

I  concar  In  tbe  other  parts  of  the  decree  prepared 
by  tbe  president.    Note  In  Original  Edition. 


Shearmkn  Adm'rv.  Christian  and 
Others. 
December.  ISKU  R 
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If.— On  appeal  by 
an  administrator  from  a  decree  In  favour  of  a 
creditor  of  decedent,  this  court  declared,  "that  in 
the  accounts  of  tbe  administration  of  the  appel- 
lant, a  credit  ougbt  to  bave  been  allowed  blm  for 
tbe  proper  debts  of  bis  testator  paid  by  blm,  so  as 
not  to  subject  him  to  a  devastavit,  and  tbat  so 
much  of  tbe  decree  as  denied  blm  those  credits 
was  erroneous;"  therefore  It  reversed  the  decree, 
pro  tanto.  Of  the  debts  of  the  testator  which  bad 
been  paid  by  tbe  administrator,  a  large  portion 
were  simple  contracts.  Hbi,ii,  the  claim  of  the 
appellee  creditor  of  decedent  waa.  by  tbe  decre« 
aforesaid  of  Ibis  court,  determined  to  be  a  debt 
by  simple  contract  only;  and  therefore,  as  agaiost 
HDcb  creditor,  tbe  administrator  bas  a  right  to 
retain  the  amount  of  bis  own  simple  c 
demand  agalusl  tbe  testator. 
Sue-Bx  Parte  SettlemeMt-BriMn.— The  i 
of  an  administration  account  under  ai 
order  of  tbe  conrt  whlcb  granted  a 
Is  prima  facie  evidence  In  favour  of  the  adminis- 
trator against  creditors  of  decedent. 

This  is  the  sequel  of  the  case  between  the 
aame  parties,  which  was  before  this  court  in 
November  1827 ;  reported  6  Rand.  49. 

The  controveraj  arose  on  a  bill  exhibited 
iti  the  superiour  court  of  chancery  holden  at 
Fredericksburg,  by  Christian  and  others, 
claiming'  as  heirs  and  distributees 
572  *of  John  Fleet  deceased,  against  Mar- 
tin Shearman  in  his  lifetime,  to  set 
aside,  as  fraudulently  procured,  a  deed  ex- 
ecuted by  Fleet  in  his  lifetime,  conveying; 
almost  his  whole  estate  to  Martin  Shearman, 
and  a  wilt  of  Fleet  devising'  and  bequeathing' 
to  the  same  Martin  Shearman  bis  whole 
estate,  of  which  will  (as  it  appeared  in  tbe 
progress  of  the  cause,  though  it  was  not 
stated  in  tbe  pleadings)  the  said  Shearman 
had  qualified  as  executor.  Martin  Shear- 
man died  pending'  the  proceedings  ;  and  they 
were  revived  against  E.  G.  Shearman,  ad- 
ministrator with  the  will  annexed,  and  also 
a  devisee  and  legatee  of  Martin  Shearman, 
and  Ellis  and  Tapscott  the  other  devisees 
and  legatees.  The  deed  and  will  of  Fleet 
being  found  and  declared  to  be  fraudulent, 
the  proper  accounts  were  ordered ;  and 
among  others,  the  account  of  E.G.  Shear- 
man's administration  of  Martin  Shearman's 
estate ;  and  upon  that  account  being  re- 
ported, the  question  arose,  whether  the  debt 
due  from  Martin  Shearman  for  the  profits  of 
Fleet's  personal  estate  and  the  principal 
thereof  used  by  him,  which  he  had  claimed 
and  enjoyed  under  the  deed  and  will  that 
had  been  set  aside  as  fraudulent,  was  to  be 
considered  as  a  debt  due  from  Martin  Shear- 
man in  his  character  of  executor  of  Fleet, 
and  therefore  of  superior  dignity  to  any 
proper  debt  of  Martin  Shearman,  so  as  to 
exclude  all  credits  claimed  by  E,  G.  Shear- 
man, his  administrator,  for  debts  of  Martin 
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paid  by  taim,  and  to  make  the  admtniBtrator 
charg'eable  with  a  cevaatavit  to  that  extent  7 
The  chancellor  held  the  affirmative,  and 
made  hts  decree  a^ainat  the  administrator 
for  the  devastavit,  accordingly.  The  decree 
was  rendered  in  favour  of  Thomas  Arm- 
strong administrator  of  Fleet,  who  had  quali- 
fied as  such  after  the  will  of  Fleet  was  set 
aside,  and  had  been  made  a  party  defendant 
to  the  suit  by  a  supplemental  bill.  And 
-from  that  decree  the  first  appeal  was  taken. 
This  court  declared,  "  that  in  the  acconnts 
of  the  administration  of  the  appellant " 

573  (E.   G,   Shearman)  "of  "the  estate  of 
his  testator  Martin  Shearman,  a  credit 

ought  to  have  been  allowed  him  for  the 
proper  debta  of  hia  testator  paid  by  him,  bo 
as  not  to  subject  him  to  a  devastavit ; 
and  that  so  much  of  that  decree  aa  denied  him 
those  credits  was  erroneous  ;"  therefore,  the 
court  reversed  the  decree  pro  tanto,  with 
costs,  affirmed  the  residue  thereof,  and  re- 
manded the  cause  to  the  court  of  chancery  to 
be  proceeded  in  according'  to  the  principles 
declared  by  this  court,  "  either  on  the  special 
report  of  the  commissioner  of  the  adminis- 
tration of  the  appellant,  or  on  such  further 
report  as  should  be  deemed  necessary  to  a 
final  decree." 

When  the  case  got  baclt  to  the  court  of 
chancery,  the  accounts  were  recommitted,  to 
be  reformed  according  to  the  decree  of  this 
court ;  and  upon  the  new  report  of  this  com- 
missioner, two  questions  arose. 

1.  The  new  report  allowed  B.  (i.  Shearman 
theadministrator  a  credit  for  the  sum  of  1457 
dollars  20  cents,  which  he  claimed  aa  due  to 
him  on  simple  contract  from  hie  testator  Mar- 
tin Shearman,  and  which  he  insisted  he  had 
a  right  to  retain  as  against  the  plaintifirs. 
In  the  "  special  statement  of  the  appellant'e 
administration  "  referred  to  in  the  decree  of 
this  court,  this  sum  was  also  credited  t 
as  so  much  which  he  had  a  right  to  ri 
and  in  relation  thereto,  the  said  special 
ment  contained  the  following-  remarks  of  the 
commissioner :  "  The  sum  of  1457  dollars  20 
cents  is  admitted  in  this  acconnt,  which  wa: 
excluded  from  the  report "  (meaning  the  re 
port  on  which  the  decree  reversed  by  thii 
court  was  founded)  "because  of  inferiour 
dignity  to  the  plaintiffs'  claim,  and  because 
1000  dollars  of  that  sum  is  for  one  third  of 
the  schooner  Lancaster,  one  half  of  which 
entered  in  the  inventory  and  appraiaeme 
signed  by  th:  defendant  &.  G.  Shearma  . 
and  in  the  account  of  sales,  as  of  the  estate 
of  Martin  Shearman.  The  defendant  Shear- 
man requires  that  it  ~oe  specially  stated,  that 
one    third  of  this   schooner  was   con- 

574  veyed  by  'him  to  Martin   Shearman, 
(and  he  exhibited  a  deed  to  that  effect)  ; 

that  it  was  so  conveyed,  that  he  might  take 
the  oath  required  of  him  as  surveyor  of  the 
port  of  Tappahannock,  viz.  '  that  he  did  not 
own  a  vessel  or  part  of  a  vessel.'  ftc;  that 
the  said  Martin  was  to  have  paid  him,  and 
did  so,  by  his  will  ;  but  that  the  property 
devised  will  be  covered  by  his  debts  ;  and 
that  unless  this  item  is  allowed  him,  as 
increases  the  inventory  and  appraisement, 
will  be  a  double  losa."  In  the  progress  of 
the  cause  after  the  same  was  remanded  to 


the  court  of  chancery,  there  were  filed  as  ex- 
hibits, a  copy  of  the  enrolment  of  the 
schooner  Lancaster,  and  a  copy  of  a  deed 
made  by  B.  G.  Shearman  to  Martin  Shear- 
man, purporting  to  convey  an  interest  in  the 
said  schooner ;  both  of  which  copies  were 
certified  by  the  collector  of  the  port  of  Tap- 
pahannock. The  enrolment  was  dated  the 
30th  of  Navemt>er  1810,  and  set  forth,  that  E. 
G.  Shearman  had  made  oath  that  himself  and 
Martin  Shearman  were  "  sole  owners  of  the 
ship  or  vessel  called  the  Lancaster  of  Fred- 
ericksburg." By  the  deed,  E-  G.  Shearman 
bargained  and  sold  to  Martin  Shearman,  for 
the  expressed  consideration  of  one  dollar, 
"  one  half  of  the  goods  schooner  called  the 
Lancaster  of  Frederickburg."  This  deed 
was  dated  the  28th  of  June  1811.  There  was 
also  filed  as  an  exhibit,  an  account  of  E.  G. 
Shearman  as  administrator  of  Martin  Shear- 
man, settled  by  commissioners  appointed 
for  the  purpose  by  an  order  of  Lancaster 
county  court  made  the  19th  of  NovemlKr 
1818,  which  was  returned  to  and  recorded  in 
that  court  on  the  ISth  of  February  1819.  In 
this  account,  among  the  debts  of  the  year 
1815,  there  was  one  in  the  following  terms: 
"To  cash  paid  E.  G.  Shearman's  acconnt, 
S1457.20."  The  commissioner  charged  with 
reforming  the  administration  account  taken 
in  the  cause  according  to  the  decree  of  the 
court  of  appeals,  having  applied  to  the  chan- 
cellor for  instructions  as  to  the  effect 
575  of  the  account  settled  'under  the  order 
of  Lancaster  county  court,  the  chancel- 
lor directed  that  it  should  be  taken  as  prima 
facie   evidence;  "no  part   of  the  pleadings 


witnesses  examined  on  behalf  of  the  plain- 
tiffs (with  a  view,  as  it  seemed,  to  shew 
that  E.  G.  Shearman  never  had  any 
interest  in  the  schooner  Lancaster)  were 
also  filed  in  the  cause;  but  they  proved 
nothing  more  than  that  the  deponents  had 
always  understood  the  schooner  to  be  en- 
tirely the  property  of  Martin  Shearman  ;  one 
of  the  deponents  adding,  that  Martto  him- 
self  had  told  him  she  was  his  property. 

By  the  reformed  report  it  appeared,  that 
the  plaintiffs  objected  before  the  commis. 
sioner  to  the  charge  of  1000  dollars  (part  of 
the  1457  dollars  20  cents)  for  one  third  of 
the  schooner  Lancaster,  on  three  several 
grounds;  first,  that  E.G.  Shearman's  assign- 
ment to  Martin  Shearman'was  merely  col- 
ourable, to  enable  himself  to  take  the  oath  of 
surveyor;  secondly,  that  if  the  assignment 
was  tiona  fide.  It  was  paid  for  by  the  devise 
and  profits  of  the  real  estate  of  Martin  Sbesr- 
man  ;  thirdly,  that  at  all  events  the  claim 
was  but  a  simple  contract  debt,  and  the 
defendant  had  no  right  to  retain.  But  after 
the  report  was  returned,  the  plaintiffs  filed 
but  one  exception  thereto  ;  which  was  in  the 
following  words;  "The  plaintiffs  and  the 
defendant  Armstrong  except  to  the  allowance 
of  the  account  due  to  E.  G.  Shearman  (as 
appears  by  the  report)  of  1457  dollars  20  cents, 
because  it  is  a  debt  of  inferiour  dignity  to 
theirs,  and  the  decree  of  the  court  of  appeals 
does  not  direct  that  it  shall  be  allowed,  but 
by  strong  implication  forbids  it." 
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2.  The  adminUtTator  cUimed  credits  like- 
wiae  for  inndry  small  sums  disbursed  by 
faim,  cliieflj  for  expenaes  in  this  suit.  These 
credits  were  allowed  in  the  "  special  state- 
ment "  referred  to  in  the  decree  of  this  court ; 
bnt  the;  were  disallowed  in  the  report 

576  on    which    the    chancellor's  Mecree, 
reversed   aa  aforesaid,   was  founded; 

and  the;  were  now  again  rejected  by  the  com- 
missioner in  stating  the  reformed  account. 
When  that  account  was  retnrned,  the  admin- 
istrator excepted  thereto,  for  the  disallow- 
ance of  the  said  credits  ;  and  also  because  the 
commission  allowed  him  was  Inadequate, — 
becanse  sundry  articles  of  personal  property 
bequeathed  by  Martin  Shearman's  will  were 
charged  to  the  administrator  at  the  appraised 
Tatne,  instead  of  the  price  at  which  they 
were  actually  sold, — and  because  interest  was 
cliarged  to  the  administrator  upon  the  hires 
of  slaves  kept  by  him. 

The  commissioner  assigned,  at  considera' 
ble  length,  his  reasons  for  rejecting  the 
claims  which  formed  the  subject  of  the 
defendant  Shearman's  exceptions;  but  as 
those  exceptions  nere  disposed  of  by  the 
chancellor  on  a  different  ground,  and  the 
conrt  of  appeals  declined  entering  into 
detailed  consideration  of  this  part  of  the  c 
it  is  deemed  unnecessary  to  set  forth  the 
dence  relating  to  these  claims,  or  the  reasons 
which  Infiuenced  the  commissioner  to  diaal> 
low  them. 

The  canse  came  on  to  be  heard  in  May  1629, 
opon  the  reformed  report,  and  the  exceptions 
thereto;  when  the  court  of  chancery,  "  being 
of  opinion  that  it  would  be  inconsistent  with 
the  decree  of  the  court  of  appeals  to  sustair 
the  exceptions  taken  by  the  defendant,' 
DTcrruled  the  same,  and  "  for  a  like  reason  ' 
sustained  the  exception  taken  by  the  plain 
tiffs  and  the  defendant  Armstrong  adminis 
trator  of  Fleet,  "  the  effect  whereof  is  t 
increase  the  balance  reported  to  be  due  by  the 
defendant  Shearman,  by  the  addition  of  the 
som  of  1457  dollars  20  cents."  The  courl 
accordingly  decreed  that  the  defendant  B.  G. 
Shearman  pay  to  the  defendant  Armstrong 
administrator  of  Fleet,  to  be  disposed  of  by 
him  as  such  administrator,  the  whole  balance 
so  increased,  amounting  to  4656  dollars  14 
cents,  with  interest  &c.  and  to  the  plaintiffs 
their  costs  of  suit. 

577  *From  this  decree,  Shearman  again 
appealed  to  this  court. 

Leigh,  for  appellant. 

Johnson,  Stanard  and  Patton,  for  appel- 
lees. 

TUCKER,  P.,  delivered  the  opinion  of  the 
court.     We  are  of  opinion  that  the  question 
as  to  the  dignity  of  the  debt  due  from  Martin 
Shearman's  estate  to  Fleet's  representatives 
was  directly  before  this  court  upon  the  for- 
mer appeal,  and  was  directly  decided.    This 
is  obvions  from  the  opltiions  of  the  judges, 
which  we  may  refer  as  a  fuide  in  the  int 
pretatlon  of  the  decree.    But  it  is,  moreov 
the  direct   result  of  the  decree  itself,   sii 
that   allows    a   credit    to    El.    G.  Shearman 
against  the  demand  of  the  plaintiffs,  of  all 
proper  debts    of  the   testator   paid  by   him. 
These  wordo  refer,  it  is  true,  to  debts  already 
paid ;  ^nce,  after  suit  even  by  a  sin 


tract  creditor,  no  voluntary  payment  to  any 
other  in  the  same  decree  is  good.  But  of 
the  debts  already  paid,  a  large  portion  were 
simple  contracts,  and  were,  by  this  decree, 
made  good  payments  against  the  claim  of 
Fleet's  representatives.  That  claim  must 
then  have  been  held,  and  must  now  be  held, 
be  a  simple  contract  debt  as  between  these 
contesting  parties,  If  so,  S.  G.  Shearman 
the  administrator  has  a  right  to  retain  his 
simple  contract  demand  against  it,  even 
though  he  should  not  be  considered  to  have 
paid  it  already,  by  demanding  and  receiving 
credit  for  it  before  the  commissioners  of  the 

he  only  question,  then,  is  as  to  the  jus* 
of  his  claim  of  1457  dollars  20  cents,  or 
rather  of  a  part  of  it  to  the  amount  of  lOOO 
dollars.  We  think  the  claim  ought  to  be  sus- 
tained. It  wasallowed  by  the  commissioners 
of  the  county  court,  and  the  account  settled 
by  them  is  prima  facie  evidence  of  the 
justice  of  the  demand  ;  *that  is,  the  de- 
mand must  be  allowed  unless  it  be 
disproved.  On  looking  into  the  record,  we 
find  nothing  to  disprove  it.  There  is  indeed 
difficulty  raised,  from  B.  G.  Shearman's 
assertion  of  his  having  sold  qne  third  instead 
*  >ne  half  of  the  schooner,  and  from  Mar- 
Shearman,  as  it  is  said,  being  credited  in 
the  inventory  with  only  one  half  of  the 
schooner,  instead  of  the  whole.  As  to  the 
firat,  it  is  obviously  a  mistake  of  £.  G.  Shear- 
man or  the  commissioner,  since  the  deed  re- 
ferred to  shews  that  he  did  convey  one  half, 
and  not  one  third  only.  And  as  to  the  sec- 
ond;  we  do  not  leam  what  became  of  the 
schooner,  and  if  Martin  Shearman  had  parted 
with  one  half  of  his  interest,  and  claimed 
but  one  half  at  his  death,  this  difficulty 
nould  cease.  Bnt  be  this  as  it  may,  the  ap- 
pellees have  never  called  in  question  these 
matters.  In  the  last  report,  the  commis- 
sioner, pursuing  the  directions  of  chancellor 
Green,  allowed  the  account  on  the  evidence 
of  the  settlement  before  the  commissioners 
of  the  county  court.  The  appellees  did  not 
except  on  the  ground  that  E.  G.  Shearman 
had  no  interest  in  the  vessel,  or  that  lOOOdol- 
lars  was  too  high  a  value  for  it.  They  ob- 
jected before  the  commissioner,  1.  that  the 
assignment  was  colourable ;  2.  that  the  in- 
terest was  paid  for  in  the  devise ;  3.  that 
their  demand  was  of  superlour  dignity.  And 
this  last  was  the  only  exception  filed  to  the 
report.  They  waived  all  questions  as  to  B. 
G.  Shearman's  Interest,  or  the  value  of  it. 
They  cannot  now  call  it  in  question.  Had 
they  done  so  before,  every  thing  might  have 
been  explained,  or  perhaps  every  thing  was 
explained,  or  admitted,  because  at  that  time 
the  nature  of  the  transaction  was  understood 
between  the  parties.  There  is  indeed  every 
reason  to  believe  that  E.  G.  Shearman  had 
an  interest  in  the  vessel.  What  motive  could 
there  be  for  his  false  swearing  that  he  had 
so  in  1810,  in  order  to  the  enrolment ;  or  for 
making  a  deed  to  Martin  Shearman  for 
one  half  in  1811,  to  enable  himself 
579  'to  take  the  oGBce  of  surveyor  7  Why 
did  he  not,  on  the  last  occasion,  make 
oath  that  he  had  no  interest,  instead  of  mak- 
ing a  deed  for  that  which   he  had  not  7     No 
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reason  can  be  imagined.  We  mnat  then  take 
It  that  he  had  an  interest ;  and  the  value  of 
that  interest  was  allowed  20  years  a(;o  by 
the  commissioners  of  the  county  conn,  who 
probably  best  knew  it.  Theplaioliffs'  excep- 
tion should,  therefore,  have  been  overruled. 

With  respect  to  the  defendant  Shearman's 
exceptions,  we  do  not  distinctly  see  that  the 
commissioner  erred  in  rejectinE-  the  items, 
and  we  are  therefore  of  opinion  that  the  ex- 
ceptions were  properly  overruled. 

Decree  of  chancery  court  reversed  with 
costs,  and  decree  entered,  reducing  the 
amount  decreed  against  the  appellant,  by 
the  sntn  of  1457  dollars  20  cents. 


V.  Burfoot. 
'r  oF  Friend. 
I'r  of  Friend. 


5S0  "Cheatham  Adm'i 
Same  v.  Buck  Adn 
Same  v.  Friend  Adi 

December,  iSK.  Blchmonil. 
<llctw  Land-Ssia  ol-Rlght*  of  FnefaoMci 

— Caac  at  Bar,— Tbe  stebe  ta.n<l  In  a  parish  havinr 
been  sold  by  tlie  overBeera  of  the  poor,  under  the 
prorlslonB  of  the  act.  1  Rct.  Code.  cb.  W  b.  the  pro- 
ceeds of  sale  are  psJd  over,  by  direction  of  Che 
freeholders  and  honsekeepen  of  the  parish,  to  an 
a^eatby  them  appointed  U>  invest  the  same  in 
bank  stock.  The  aeent  makes  the  Investment, 
receives  Ibe  divldenda  od  the  stock  dnHne  his  life, 
and  dies  without  havinracconnted  for  snch  divi- 
dends. Then  a  bill  is  exhibited  a<ainat  his  ad- 
ministrator, by  one  of  the  freeholders  and  boose- 
keepers  of  the  parish,  suias  as  well  for  himself  as 
on  behalf  of  the  others  (of  whom  he  states  that 
be  is  the  duly  appointed  a^ent),  settlns  forth  the 
above  facts,  and  praylne  that  tbe  defendant  may 
be  decreed  to  pay  to  the  plaintiff  Che  amount 
of  dividends  received  by  the  decedent  in  his  life- 
time. On  demnrrer  to  the  bill.  Heu),  the  free- 
holders and  housekeepers  acquired  do  property 
In  the  proceeds  of  the  glebe  land,  by  the  dis- 
position thereof  made  as  aforesaid,  and  this  suit 
cannot  be  maintained. 

.  n.-SuM  by— Devastavit  of  Prede- 


y  of  assets  converted 
by  his  predecessor  In  the  administration. 
3ana— Sane— Sam*— lt*vlvaL— If  such  snit  be  instl- 
totedby  tbe  admlDlstrator  de  bonis  nan  acalnst  the 


'Admlnlstrataril.b.n,— Suits  by—DevasUvKsf  P»d- 
•cesAor.— Tbe  commission  of  administration  debonii 
lum  extends  only  to  tauvltiiirtitUTti  aittU.  and  Che 
administrator  it.  b.  a.  cannoc.  cberefore.  call  bis 
predecessor  to  acconnc  for  a  devasuvic  for  chat  is 
an  admlnlscratioD.  thouRb  an  ill  one.  The  remedy 
In  such  case  t>eIODes  to  the  creditors  and  others 
concerned  in  the  esute.  3  Min.  InsL  <2d  Bd.)  BTI.  cit- 
ing Coleman  v.  McMnrdo,  t  Rand.  iS.  Chiatham  v. 
Frltnd.  9  Ltioh  1180,  and  Dodson  v.  Simpson.  %  Rand. 
SS4,  See  further  on  tbis  snbject.  moooKraphk  nott 
on  "'Execotors  and  Administrators"  appended  to 
Rosser  V.  Depriest.  BOratt.  B:  Va.  Code,  i  IMS. 

Id  Wooddell  v.  Bnilly,  SB  W.  Va.  4S9,  It  is  said : 
''By  the  sale  of  the  land  Kerr,  tbe  executor,  con- 
verted tbe  land  Into  money  or  bonds  dne  to  himself 
and  thereby  snch  money  or  bonds  became  admin- 
istered assets  and  could  not  legally  visa  into  the 
hands  of  tbeplaioMD  as  administrator  <ji-  Aonii  non 
of  BruBy.- EHtUl  andEaklc  V.  McCllntic.  11  W.  Va. 
ir/oot.t  LelahtM." 


's  of  bis  predecesssor,  a  party  who 
of  the  orlElnal  decedent,  and  bas 
as  tbe  snccessor  administrator  de 


of  a  legatee,  or  in  that  of 

personal  representative. 

In  October  1817,  a  bill  was  exhibited  in  the 
late  enperionr  court  of  chancery  for  tbe 
Richmond  district,  by  IL,aw80n  Burfoot. 
"  one  of  the  freeholders  and  honse- 
keepera  within  the  Manchester  parish  in 
the  county  of  Chesterfield,  who  sties  as  well 
for  bimself  as  for  and  on  behalf  of  the  other 
freeholders  and  housekeepers  within  tbe 
said  parish. "against  Branch  Cheatham 

581  and  Peter  *F.  Edwards  administrators 
with  the  will  annexed  of  Matthew  Cheat- 
ham deceased.    The  bill  stated,  tbat  sometime 

in  the  year ,  the  glebe  land  in  the  said 

parish  being  vacant,  the  overseers  of  the  poor 
for  the  said  county  then  in  ofBce,  by  virtue 
of  the  act  of  assembly  passed  the  12th  of 
January  1802,  entitled  "an  act  concerning  the 
glebe  lands  and  churches  within  this  com- 
monwealth,"* sold  the  same  in  tbe  manner 
prescribed  by  the  said  act,  and  collected  the 
money  arising  therefrom.  That  by  the  direc- 
tion of  the  freeholders  and  housekeepers 
within  the  said  parish,  or  a  majority  of  them, 
the  overseers  of  the  poor  for  the  said  county 
paid  the  said  money  over  to  the  said  Matthew 
Cheatham,  whom  the  freeholders  and  house- 
keepers of  the  said  parish,  or  a  majority  of 
them,  had  appointed  their  agent  to  vest  the 
said  money  in  bank  stock.  That  the  said 
Matthew  accordingly,  some  time  in  the  year 

,  purchased  40  shares  in  the  stock  of 

the  bank  of  Virginia,  and  afterwards,  in  the 

year ,  purchased  two  other  shares  in 

the  stock  of  the  same  bank.  That  the  aaid 
Matthew,  from  July  1806  to  January  1806, 
both  inclusive,  drew  from  the  said  bank  the 
dividends  on  40  shares,  and  from  July  1808  to 
January  1815,  both  inclusive,  drew  from  the 
said  bank  the  dividends  on  42  shares,  the 
whole  of  which  dividends  so  received  by 
the  said  Matthew  amounted  to  3507  dollars  55 
cents.  That  the  said  Matthew  had  never  ia 
any  manner  accounted  for  the  said  dividends 
to  the  freeholders  and  housekeepers  of  tbe 
said  parish.  That  the  complainant  was 
advised  that  the  said  Matthew,  as  agent  for 
the  freeholders  and  housekeepers  of  the  said 
parish,  was  in  duty  traund  to  have  vested  tbe 
dividends  drawn  by  him  from  the  said  bank, 
in  additional  bank  atock,  as  aoon  as  conven- 
ient after  they  were  received,  and  tbat  the  de- 
fendants were  bound  to  account  for  tbe 

582  said  dividends  "received  by  their  testa- 
tor, with  interest  thereon  equivalent  to 

what  would  have  been  the  dividends  on  the 
shares  that  might  have  been  purchased  with 
the  said  3507  dollars  55  cents  ;  but  the  said 
defendants,  although  .of  ten  applied  to  by  the 
complainant,  in  his  own  right  and  as  agent 
duly  appointed  by  and  on  behalf  of  the  other 
freeholders  and  housekeepers  of  the  said 
parish,  or  a  majority  of  them,  had  refused  to 
pay  the  same,  even  with  six  per  centum  inter- 
est thereon.  That  no  debt  or  demand  existed 
against  the  said  parish,  and  that  there  was  no 
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jnit  objection  to  the  payment  of  the  aaid  s 

with  interest,  to   the   complainant,  for  h: 

■elf  and  the  other  freeholders  naA  house- 
keepers of  the   said  parish.     Wherefore   the 

bill  prayed  that  the  defendants,  administra- 
tors as  aforesaid,  should  be  decreed  to  pay  the 

complainant,  for  and  on  account  of  the  free- 

bolders  and  housekeepers  of  the  said  parish, 

tlie  said  sum    of  3507   dollars  55   cents,   with 

SDcfa  a  rate  of  interest  as  mig-ht  be  deemed 

eqaitable. 
The  defendants    put  in  a  demurrer  and 

answer  to  the   bill.     For  cause  of  demurrer 

they  sheTred,  that  the  bill  was  exhibited  by 
the  complainant  alone,  praying  for  the  pay- 
ment of  the  whole  sum  alleged  therein  to  be 
dee  to  the  freeholders  aad  housekeepers  of 
the  »aid  parish,  on  behalf  of  himself  and  the 
said  freeholders  and  housekeepers,  without 
aaminK:  the  said  freeholders  and  housekeep- 
ers, or  a  majority  of  them,  or  shewing  any 
authority  under  their  hands,  or  by  any  law 
of  the  land,  to  institute  a  suit  on  their  behalf 
at  aforesaid  :  and  further,  that  there  was  not 
any  matter  set  forth  in  the  said  bill,  as  a 
foundation  of  equity  for  the  court  to  inter- 
pose, but  what  was  properly  cognizable  at 
law,  and  whereof  the  said  complainant  might 
have  the  benefit  upon  a  trial  at  law,  if  the 
same  were  true.  They  then  proceeded  to 
answer  the  bill,  claiming  a  credit  for  1635 
dollars  paid  by  their  testator  In  bis  lifetime 
at  the  request  of  the  freeholders  and 
583  housekeepers,  and'  contesting  *the 
demand  of  ititerest  on  the  dividends 

The  court  overruled  the  demurrer.  By  an 
account  taken  in  the  cause,  and  approved  by 
the  court,  it  appeared  that  after  allowing  the 

credit  claimed  as  aforesaid  by  the  defendants, 
the  balance  of  the  dividends  received  and 
unaccounted  for  by  their  testator  amonnted, 

on  the  1st  of  January  1B20,  to  3237  dollars  21 

cents,  principal  and  interest- 
In  the  same  month  of  October  1S17,  a  bill 

*M  ezliibited  in  the   same   superionr  court 

of  chancery,   against  the  same  defendants, 

by  Cornelius  Buck  sheriff  of  Chesterfield, 

administrator   de  Ixinis    non   with   the   will 

annexed   of  EMward  Friend  deceased.     The 

IhU  set   forth  the   will    of  Edward   Friend, 

whereby  be  devised  and  t>equeathed  his  whole 

estate,     real   and   personal,     to   Edward   O, 

Friend   the  son  of  his  brother  Joseph,    and 

authorized  and  directed  his  executor  to  sell 

a  plantatioa  called  Hannah  Spring.  Mat- 
thew Cheatham    was    named    the  executor. 

The  bill  alleged  that  the  said  Matthew,  hav- 
ing renounced  the  executorship,  qualified  as 

administrator  with  the    wilt  annexed,    took 

possession  of  the  whole  estate,  real  and  per- 
sonal,  which  was    targe,   and   received  the 

whole  profits  thereof  until  his  death  ;  that  he 

sold  the  plantation  called  Hannah  Spring, 

for  I  large  sum  of  money,  the  whole  of  which 

was  paid  to  him  in  his  lifetime ;  and  that  he 

died  without  ever  having  settled  the  accounts 

of  his  administration.     That  upon  his  death, 

administration  of  the  estate  of  the  testator 

remaining    nn administered,    with    the    will 

annexed,  was  duly  committed  to  the  plaintiff. 

That   Edward   O.    Friend,   the  devisee   and    ^ _._    , 

legatee  mentioned  in  the  will,  was  yet  an   them    to  sell,    for  the  benefit   of    his   son 


infant  under  the  age  of  21  years.  The  bill 
prayed  that  the  defendants,  administrators 
with  the  will  annexed  of  the  said  Matthew 
Cheatham,  might  be  compelled  to  settle  the 
accounts  of  their  testator's  administration 
on  the  estate  of  Edward  Friend,   and 

584  decreed  to  *pay  the  plaintiff  any  bal- 
ance tbatmight  be  found  due  from  the 

estate  of  the  said  Matthew  to  the  plaintiff 
administrator  as  aforesaid. 

The  defendants  answered,  that  when  they 
came  into  possession  of  their  testator's 
papers,  they  found  them  in  great  confusion 
and  disorder ;  that  they  had  been  unable  to 
discover  any  book  or  paper  containing  an  ac- 
count of  his  transactions  with  the  estate  of 
Edward  Friend  deceased,  or  any  thing  relat- 
ing thereto,  except  some  bonds  or  notes  ap- 
pearing to  t>e  due  the  same,  and  scrip  for 
shares  of  bank  stock,  which  were  delivered 
by  defendants  to  the  guardian  of  Edward  O. 
Friend,  and  except  a  few  receipts  for  money 
paid  by  the  said  Matthew  for  clothing  and 
tuition  of  the  said  Edward  O.  Friend  ;  that 
they  believed  the  estate  of  Edward  Friend  to 
have  been  inconsiderable,  but,  under  the  cir- 
cumstances stated,  they  were  unable  to  say 
what  was  the  amount  received  from  it  by 
their  testator,  or  to  render  any  correct  account 
of  his  transactions  in  the  administration, 

An  account  was  taken  in  this  cause,  by 
order  of  the  court,  of  the  defendants'  admin- 
istration of  Matthew  Cheatham's  estate ;  by 
which  it  appeared  that  on  the  Ist  of  June 
1821,  the  defendant  Branch  Cheatham  was 
indebted  to  the  estate  in  the  sum  of  2372  dol- 
lars 18  cents,  and  the  defendant  Peter  F. 
Edwards  in  the  sum  of  1628  dollars  8  cents. 
No  account  was  directed  or  taken,  in  thissuit, 
of  Matthew  Cheatham's  administration  on 
the  estate  of  Edward  Friend  ;  but  on  the 
12th  of  March  1822,  the  court  decreed  that 
the  defendant  Branch  Cheatham  should  pay 
the  plaintiff  1949  dollars  with  interest  &c. 
and  that  the  defendant  Peter  F.  Edwards 
should  pay  the  said  plaintiff  1501  dollars  95 
cents  with  interest  &C.  "which  sums  consti- 
tute the  proportion  to  which  the  plaintiff  in 
this  cause  is  entitled,  of  the  sum  which 
appears  by  the  said  report  to  be  in  the 
hands  of  the  defendants,  belonging  to 

585  the     estate    'of    Matthew    Cheatham 
deceased."    The  decree  gave  leave  to 

the  plaintiff  to  amend  his  bill  and  make  new 
parties.  And  no  further  proceeding  was  had 
in  this  cause,  until  the  final  decree  hereafter 
mentioned. 

In  the  same  month  of  October  1817,  a  bill 
was  exhibited  in  the  same  superionr  court  of 
chancery,  against  the  same  defendants  and 
the  said  Cornelius  Buck  administrator  de 
bonis  non  &c.  of  Edward  Friend  deceased, 
by  Thomas  Branch  late  sheriff  of  Chester- 
field, to  whom  had  been  committed  the 
estate  of  Joseph  Friend  deceased,  unadmin- 
Istered  by  the  said  Edward  Friend  and  by 
the  said  Matthew  Cheatham,  prior  succes- 
sive administrators  with  the  will  annexed  of 
the  aaid  Joseph  Friend  deceased.  The  bill 
seta  forth  the  will  of  Joseph  Friend,  whereby 
the  testator  appointed  Edward  Friend  and 
another  person   his   executors,   and   desired 
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Edward  O.    Friend,    certain   Teal    property 
which  he  specified.    There  were  no    other 

Erovisiona  of  the  will.  It  was  tb«ii  alleg'cd 
a  the  bill,  that  Edward  Friend,  having 
renounced  the  executorship,  qualified  as  the 
administrator  with  the  will  aauesed  of 
Joseph  Friend  ;  and  that  the  other  person 
named  as  execator  died,  without  having  in 
any  manner  taken  upoa  himself  the  executor- 
ship, or  meddled  with  the-  estate.  That 
immediately  after  the  death  of  Joseph  Friend, 
Edward  Friend  took  possession  of  the  whole 
^tate,  real  aad  personal,  which  was  coasid- 
erable,  and  held  the  same  nntll  his  death, 
without  ever  aettling  the  accounts  of  his 
administration.  That  Edward  Friend  left  a 
will,  of  which  Matthew  Cheatham  was 
named  executor  ;  who  renounced  the  execu- 
torship, and  qualified  as  administrator  with 
the  will  annexed.  That  shortly  after  the 
death  of  Edward  Friend,  the  said  Matthew 
Cheatham  also  qualified  as  administrator 
with  the  will  annexed  of  Joseph  Friend,  of 
the  estate  ud administered  by  the  said  Bdward 
Friend,  and  immediately  took  possession  of 
the  whole  of-  such  un administered 
586  estate,  "both  real  and  personal,  which 
he  held  until  his  death,  without  ever 
settling'  either  the  accounts  of  EM  ward 
Friend's  administration,  or  the  accounts  of 
his  own  administration,  on  the  estate  of 
Joseph  Friend  deceased.  Thai  the  defend- 
ants Branch  Cheatham  and  Peter  F.  Ed- 
wards had  qualified  as  administrators  of  the 
said  Matthew  Cheatham,  with  his  will 
annexed;  and  that  the  estate  of  Edward 
Friend,  un  administered  by  the  said  Matthew 
Cheatham,  had  been  committed  for  adminis- 
tration to  the  defendant  Buck,  with  the  will 
of  the  said  Edward  annexed.  That  Edward 
Friend,  the  first  administrator  of  Joseph, 
sold  all  the  real  property  specified  in  the  wilt, 
except  one  tract  of  land,  and  the  purchase 
money  was  either  collected  by  the  said  Eld- 
ward  in  his  lifetime,  or  was  or  might  have 
been  collected  by  Mattbew  Cheatham  the  ad- 
ministrator de  bonis  non,  after  Eldward's 
death.  That  besides  the  real  estate  men- 
tioned in  the  will,  Joseph  Friend  was  seised 
and  possessed,  at  the  time  of  his  death,  of  a 
very  considerable  estate,  t>oth  real  and 
personal,  and  had  debts  due  to  him  to 
a  very  larg-e  amonnt.  That  several  claims 
of  larg-e  amount  were  still  existing-  ag-atnst 
Joseph  Friend's  estate,  and  for  the  pur- 
pose of  settling  those  claims,  and  making 
distribution  of  the  estate,  it  was  neces- 
sary that  the  plaintiff  should  bring  all 
persons  indebted  to  the  said  estate  to  a  settle- 
ment. That  Matthew  Cheatham,  from  the 
time  of  his  qualification  as  administrator  de 
bonis  non  of  Joseph  Friend's  estate,  besides 
the  collection  of  largesnmsof  money  due  that 
estate,  annually  received  the  proceeds  of 
large  crops  made  on  the  land,  and  large  sums 
for  the  hire  of  slaves.  The  bill  (waiving 
any  account  of  Edward  Friend's  administra- 
tion on  the  estate  of  Joseph  Friend,  unless 
the  payment  of  Joseph  Friend's  debts  should 
make  it  necessary)  prayed  that  the  defend- 
ants administrators  of  Matthew  Cheatham 
might  be  compelled  to  render  an  account  of 


all   the   assets   which 


587  Joseph  Friend  at  the  time  *ofhisdeath, 
left  un  ad  ministered  by  the  said  Edward 
Friend,  before  a  commissioner  of  the  court ; 
that  the  court  would  decree  to  the  plaintiff 
whatever  property  or  money  might  have 
come  to  the  hands  of  Mattbew  Cheatham 
administrator  as  aforesaid  of  Joseph  Friend, 
belonging  to  said  Joseph's  estate ;  and  g;en- 
cral  relief. 

The  administrators  of  Matthew  Cheatham 
answered,  that  they  had  delivered  to  tfae 
plaintiff  the  bonds  and  notes  belonging  to 
Joseph  Friend's  estate,  which  they  had  found 
among  their  testator's  papers;  that  the 
slaves,  stocks  Ac.  belonging  to  the  said 
estate,  had,  since  their  testator's  death,  been 
received  into  possession  of  the  gnardian  of 
lidward  O.  Friend,  only  child  and  heir  of 
Joseph  Friend ;  that  they  did  not  know,  and 
could  not  ascertain  from  an  examination  of 
their  testator's  papers,  what  sums  of  money 
were  or  might  have  been  collected  by  bim 
on  account  of  Joseph  Friend's  estate ;  bnt 
they  had  heard  and  l>elieved  that  the  said 
estate  was  not  by  any  means  profitable. 

At  this  stage  of  the  proceedings.  Branch 
the  plaintiff  died,  and  the  cause  was  revived 
in  the  name  of  William  Clarke  sheriff  of 
Chesterfield  and  administrator  de  bonis  non 
of  Joseph  Friend. 

On  the  3d  of  June  1819,  the  court  made 
an  order  that  the  administrators  of  Mattbew 
Cheatham  should  render  before  a  connnis- 
sioner  an  account'  of  alt  the  assets  which 
were  of  Joseph  Friend  at  the  time  of  his 
death,  leftuuadministered  by  Edward  Friend 
at  the  time  of  his  death,  and  of  the  said 
Matthew  Cheatham's  administration  thereof, 
as  well  asap  account  of  their  own  adminis- 
tration of  Matthew  Cheatham's  estate.  On 
the  19th  of  February  1820,  the  order  was  ex- 
tended, so  as  to  require  the  same  defendants 
to  settle  an  account  of  Matthew  Cheatham's 
administration  of  the  estate  of  E^lward 
Friend  deceased. 

On  the  7th  of  March  1S20,  the  commis- 
sioner reported  that  he  had  found  it  Imprac- 
ticable to  separate  the  transactions 
58S  'relating  to  Joseph  Friend's  estate, 
from  those  relating  to  Eldward  Friend's 
estate.  He  therefore  returned  a  joint  account 
of  Matthew  Cheatham's  administration  of 
tioth  estates,  shewing  a  balance  due  from  the 
said  administrator,  on  the  31st  of  December 
1819,  of  14908  dollars  94  cents,  principal  and 
interest.  In  this  account,  the  administrator 
received  credit  for  a  numtjer  of  bonds  tielong- 
ing  to  the  estates  of  the  two  decedents, 
which  appeared  to  have  been  transferred  by 
him  to  the  guardian  of  Edward  O.  Friend. 
The  account  so  stated  was  approved  by  the 

The  two  causes  of  Burfoot  against  Cheat- 
ham's adm'rs.  and  Joseph  Friend's  adm'r 
against  Cheatham's  adm'rs,  were  actively 
prosecuted  during  a  long  period.  The  pro- 
ceedings in  each  were  very  similar,  and  gen- 
erally simultaneous ;  and  as  well  at  the  time 
of  pronouncing  the  final  decree,  as  on  occa- 
sion of  various  interlocutory  decrees,  whereby 
partial  payments  were  directed  to  be  made 
to   the    plaintiffs    respectively,    the   causes 


of    the    said    were  heard    together.    In  the   progress  of 
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:,  new  parties  were  brongfht  before 
cne  conn  as  defendants,  the  additional  par- 
ties beia^  the  same  in  each  ;  and  varions 
additioaal  accounts  were  thereby  rendered 
nwessarr,  and  from  time  to  time  were  taken. 
It  is  not  material  to  detail  the  particular  pro- 
ceedinga  in  the  case  of  Burfoot  plaintiff ;  but 
in  the  suit  instituted  bj  the  administrator  of 
Joseph  Friend,  it  is  necessary  to  state  a  part 
of  the  proceedings  with  some  degree  of  mi- 
nnteneu. 

In  the  last  mentioned  case,  the  record 
states  that  on  the  13th  of  June  1822,  on  the 
motion  of  the  plaintiff,  leave  was  given  him 
to  amend  his  bill  and  to  make  new  parties ; 
and  the  canse  was  sent  to  the  rules  to  t>e  fur- 
ther proceeded  in.  And  at  the  mlea  holden 
in  the  clerk's  office  in  the  month  of  July 
1822,  "came  Edward  O.  Friend  administrator 
de  bonis  non  of  the  said  Joseph  Friend  de- 
ceased, by  his  counsel,  and  exhibited  his  bill 
by  way  of  amendment  and  sapplement 
5S9  to  the  orig-inal  *blU  aforesaid,  against 
the  aforesaid  B,  Cheatham  and  P.  F. 
Edwards,  administrators  with  the  will  an- 
nezed  of  M.  Cheatham  deceased,  and  a  certain 
Martha  Cheatham,  which  amended  and  sup- 
plemerital  bill  ia  in  the  words  following', 
vii.— To  the  honourable  Creed  Taylor,  judge 
of  the  superiour  court  of  chancery  for  the 
Sichmnnd  district:  Humbly  complaininf; 
shewetb  onto  your  honour  your  orator  Ed- 
ward O.  Friend,  administrator  de  bonis 
non  with  the  will  annexed  of  Joseph 
Friend  deceased,  and  also  administrator 
de  bonis  non  with  the  will  annexed  of 
Edward  Friend  deceased,  that  your  orator 
is  the  only  child,  sole  devisee,  legatee  and 
heir  of  the  said  Joseph  Friend  deceased, 
and  is  also  the  sole  devisee  and  legatee 
of  his  uncle  the  said  Edward  Friend  de- 
ceased." 1'he  bill  then  details  the  proceed- 
ings which  had  taken  place  in  the  two  suits 
instituted  by  Buck  administrator  of  Edward 
Friend,  and  by  Branch  administrator  of 
Joseph  Friend,  respectively,  against  the  ad- 
ministrators of  Matthew  Cheatham,  stating 
the  qualification  of  the  snccessive  adminis- 
trators of  Joseph  Friend  and  Edward  Friend, 
and  that  the  complainant  Edward  O.  Friend, 
having  attained  his  age  of  21  years,  had 
recently  qualified  as  administrator  de  bonis 
non  of  both  the  said  decedents,  with  their 
respective  wills  annexed.  Branch  Cheat- 
ham, Peter  F.  Edwaids  and  Martha  Cheat- 
ham are  made  defendants,  in  the  character 
of  devisees  and  legatees  of  Matthew  Cheat- 
ham deceased. 

In  April  1826,  a  farther  amended  bill  was 
filed  by  the  said  Edward  O.  Friend,  styU 
himself  simply  "  administrator  dc  bonis  t 
with  the  wilU  annexed  of  Joseph  Friend 
and  Edward  Friend  deceased,"  the  object 
of  which  was  to  subject  to  the  plaintiff's 
demand  certain  property,  real  and  per- 
sonal, charged  to  have  been  conveyed  by 
Peter  F.  Edwards  (who  was  now  dead) 
for  the  benefit  of  his  wife  and  children, 
by  deeds  made  without  valuable  consid- 
eration, and  certain  other  properly 
590  'charged  to  have  been  conveyed  by  the 
said  Edwards  for  the  indemnity  of 
William  Winfree,  one  '  " 
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EM  wards  as  administrator  of  Matthew  Cheat- 
bam.  This  bill  further  charged  that  Branch 
Cheatham  and  the  said  Edwards  executed  a 
joint  bond  as  administrators  of  Matthew 
Cheatham,  with  Thomas  Graves  junior,  O. 
Winfree  and  the  said  William  Winfree  as 
their  sureties.  The  aurviviog  co-obligors 
of  Edwards  in  this  administration  bond,  and 
the  representatives  of  those  who  were  now 
dead,  and  all  the  parties  interested  under  the 
several  deeds  executed  as  aforesaid  by  Ed- 
wards, in  his  lifetime,  were  made  defend- 
On  the  3d  of  July  1829,  the  three  causes  of 
Burfoot  plaintiff,  Buck  administrator  de 
bonis  non  of  Edward  Friend,  plaintiff,  and 
Edward  O.  Friend  administrator  de  bonis 
non  of  Joseph  Friend,  and  also  administrator 
de  bonis  non  of  Edward  Friend,  plaintiff, 
to  be  finally  heard.  The  court 
declared  that  after  exhausting'  the  whole 
property  of  Matthew  Cheatham  deceased 
p-hich  came  to  the  hands  of  his  devisees 
and  legatees.  Branch  Cheatham,  Peter  F. 
Edwards  and  Martha  Cheatham,  there  still 
□  ed  due  to  the  plaintiff  Burfoot  the  sum 
of  1460  dollars  47  cenU  with  legal  interest 
from  the  27th  of  April  1829,  and  to  the  plain- 
tiff Edward  O.  Friend  the  sum  of  6394  dollars 
79  cents  with  like  interest  from  the  same  day  ; 
and  that  it  was  manifest  that  the  assets  of 
Matthew  Cheatham's  estate  applicable  to  the 
payment  of  the  debts  due  to  the  plaintiffs,  if 
they  had  been  preserved  from  waste,  and 
managed  with  ordinary  care,  would  have 
been  amply  sufficient  to  satisfy  the  principal 
money  and  interest  due  the  plaintiffs  from 
the  said  estate.  Therefore  the  court  decreed 
that  the  defendants  Branch  Cheatham.  W. 
Findley  sheriff  of  Chesterfield  and  adminis- 
trator of  Peter  P.  Edwards  deceased,  out  of 
the  estate  of  his  intestate  In  his  hands  to  l>e 
administered,  and  William  Winfree  the 
S91  surety  for  the  faithful  'administration 
by  Branch  Cheatham  and  Edwards  of 
Matthew  Cheatham's  estate,  pay  to  the 
plaintiff  Burfoot  and  the  plaintiff  Edward  O. 
Friend  the  sums  of  money  respectively  due 
them  with  interest  as  aforesaid,  and  to  the 
several  plaintiffs  in  the  three  causes  their 
costs  of  suit. 

From   this   decree  the  defendant   Branch 
Cheatham  appealed. 
Stanard  and  Rhodes  for  the  appellant. 
Johnson,  Leigh  and  Taylor  for  the  appel- 
lees. 

PARKER.  J.  These  cases  have  been 
argued,  by  the  direction  of  the  court,  on  pre- 
liminary questions  affecting  the  rights  of  the 
complainants  in  the  court  below  to  sue  in  the 
characters  they  respectively  held. 

LawBon  Burfoot  exhibited  his  bill  in  the 
character  of  "  one  of  the  freeholders  and 
housekeepers  within  the  Manchester  parish 
in  the  county  of  Chesterfield."  suing  "as 
well  for  himself,  as  for  and  on  behalf  of  the 
other  freeholders  and  housekeepers  within 
the  said  parish."  He  proceeded  to  state  that 
the  overseers  of  the  poor  for  the  county,  bv 
virtue  of  the  act  of  assembly  passed  the  I2th 
of  January  1802.  had  sold  certain  glet>e  lands 
within  that  parish,  and  having  collected  the 


of    the   sureties  of    purchase  money,  had  paid  it  over,  by  direc- 
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tion  of  the  said  freeholders  and  hoasekeepers 
era  majority  of  them,  to  Matthew  Cheatham, 
their  agent  for  the  purpose  of  investlnfr  it  in 
bank  stock.  That  the  money  was  so  invested 
by  Cheatham,  and  the  dividends  received  by 
him,  but  that  he  had  failed  in  his  lifetime  to 
pay  them  over,  and  that  his  administrators, 
althoagh since  applied  toby  the  complainant, 
in  his  own  right,  and  as  agent  duly  appointed 
by  and  on  behalf  of  the  other  freeholders  and 
housekeepers,  had  still  neglected  aad  refused 
ta  pay  them.  The  bill  therefore  was  filed 
for  an  account  and  decree  for  the  dividend! 

remaining  unpaid,  with  interest. 
592  "The   defendants  demurred   to   this 

bill,  assigning  as  causes  of  demurrer, 
that  if  the  complainant  bad  any  cause  of 
action,  he  had  a  plain  remedy  at  iaw  ;  and 
moreover,  that  he  shewed  no  right  to  insti- 
tute the  suit,  either  in  his  own  behalf,  or  in 
behalf  of  the  freeholders  and  housekeepers  of 
the  parish  of  Manchester.  I  shall  pas 
the  first  objection,  and  confine  myself 
enquiry  whether  the  plaintiff  was  authorized 
to  sne  under  the  circumstances  stated  in  the 
bill,  admitting  him  to  have  been  the  duty 
authorized  agent  of  the  freeholders  and 
housekeepers,  and  prosecuting  the  claim  for 
their  benefit  as  well  aa  his  own  ;  and  admit- 
ting also,  for  the  sake  of  the  argument,  that 
the  money  was  paid  over  to  Cheatham  to 
make  an  investment,  by  direction  in  writing 
under  the  hands  of  a  majority  of  the  free- 
holders and  housekeepers,  addressed  to  the 
overseers  of  the  poor,  and  that  the  freehold- 
ers and  housekeepers  had  authority  thus  to 
provide  for  the  accumulation  of  the  fund, 
before  a  final  appropriation  of  it.  Conced- 
ing all  this,  without  which  Burfoot  would 
have  had  no  ground  to  stand  upon,  still  I 
think  the  demurrer  ought  to  have  been  sns- 
tained.  The  act  of  assembly  concerning 
glebe  lands  directstheir  saleby  the  overseers 
of  the  -poor,  and  vests  in  them  the  right  of 
action  for  the  purchase  money,  and  for  all 
the  purposes  of  carrying  the  act  into  effect. 
It  does  not  give  such  right  of  action  to  the 
freeholders  and  housekeepers  in  any  case, 
nor  does  it  bestow  upon  them  any  property  or 
interest  in  the  fund.  All  that  It  does  is  to 
require  the  overseers,  or  a  majority  of  them, 
to  appropriate  the  money  arising  from  the 
sale  of  the  glebes,  to  the  poor  of  the  respec- 
tive parishes,  "or  to  any  other  objects  which 
a  majority  of  the  freeholders  and  housekeep- 
ers therein  may  direct,  by  a  writing  from 
under  their  hands,  directed  to  the  said  over- 
seers ;"  provided  that  no  appropriation 
shall  be  made  "to  any  religious  purpose 
whatsoever."  This  is  no  more  than  a  t>are 
power  or  authority  in  the  freeholders 
593  *and  housekeepers  to  direct  the  appro- 
priation to  other  objects  than  the  poor 
of  the  parish ;  and  unless  it  could  be  shewn 
that  they  had  a  right  to  appropriate  to 
their  own  individual  use.  and  had  done  so,  to 
the  eitent  of  Kiving  to  themselves  a  com- 
mon property  in  the  fund,  by  a  partial  dis- 
position of  it  for  accnmnlation,  they  could 
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a  agent.     But  it   seems  clear  to  me  that 
'    '  ~~     ~t  authorize  an  appropriati 
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objects"  spoken  of  must  be  intended  public 
objects,  of  a  nature  similar  to  the  support  of 
the  poor,  in  respect  of  being  a  common 
tienefit ;  and  the  appropriation  to  such 
objects  is  to  be  made  by  the  overseers  of 
the  poor,  and  not  by  the  freeholders  and 
housekeepers.  Their  power  is  to  direct  the 
appropriation,  and  nothing  more.  Until  the 
direction  is  given,  the  appropriation  actually 
made,  and  all  the  purposes  of  the  act  fully 
accomplished,  the  right  of  action  is  vested 
and  remains  in  the  overseers  of,  the  poor, 
both  by  the  terms  of  the  law,  and  as  trustees 
to  carry  it  into  complete  effect.  The  object 
of  the  legislature,  as  shewn  by  the  preamble 
and  the  enacting  clauses  of  the  act,  was  not 
to  return  the  fund  to  the  then  freeholders 
and  housekeepers  of  each  parish,  nnder  the 
notion  that  it  was  drawn  from  their  prede- 
cessors (for  it  was  just  as  likely  that  the 
other  Inhabitants  of  the  parish  were  the 
heirs  and  representatives  of  those  contribut- 
ing to  purchase  the  glebes,  as  themselves) : 
but  the  object  was  to  apply  it  to  the  benefit 
of  the  people  generally,  on  whom  it  devolved 
at  the  dissolution  of  the  british  government ; 
and,  as  the  twst  means  of  effecting  that 
object,  to  authorize  those  particularly  inter- 
ested in  the  common  good  to  direct  the 
appropriation,  for  public  uses.  An  appro- 
priation to  private,  individual  uses  would  not 
only  have  defeated  the  manifest  purposes  of 
the  act,  but  have  been  attended  with  diffi- 
culties and  inconveniences,  arising  out  of 
the  number  and  shifting  character 
594  of  the  freeholders  *and  housekeepers, 
which  we  cannot  suppose  to  have  been 
within  the  contemplation  of  its  framers. 

Again,  the  direction  to  pay  over  the  fund 
to  an  agent  for  investment  is  no  appropria- 
tion to  any  definite  object,  and  therefore 
there  are  none  to  claim  as  persons  in  whose 
favour  the  power  has  been  exercised.  It  is, 
at  most,  only  a  partial  execution  of  the 
authority  conferred  by  the  act.  which  left  in 
the  freeholders  and  housekeepers  nothing 
more  than  a  bare  authority  to  direct  its 
farther  _  application  to  the  contemplated 
objects,  uncoupled  with  property  or  interest, 
until,  at  least,  such  Yurther  appropriation 
was  actually  made.  It  is  argued  that  the 
object  was  to  increase  the  fund  by  accumula- 
tion, and  then  finally  appropriate  it.  If  this 
be  so,  it  cannot  be  pretended  that  the  free- 
holders and  housekeepers  have  a  right  to  sue 
while  the  objects  of  appropriation  remain 
uncertain.  The  cases  in  which  one  or  more 
plaintiffs  have  been  allowed  to  become  the 
champions  of  the  rights  of  others,  as  well  as 
of  their  own,  are  all  cases  where  there  is  a 
property  or  interest  involved,  and 
re  authority  delegated  by  law.  The 
principle  on  which  they  depend  was  clearly 
stated  by  lord  Macclesfield  in  Chancery  v. 
May,  Prec.  in  Ch.  592,  and  is  fully  illustrated 
in  the  cases  cited  in  2  Madd.  Ch.  Pract.  180, 
and  in  Calvert  on  Parties  to  Suits  in  Bqnity, 
.  28,  29,  30, — but  it  is  unnecessary  to  refer 
them,  as  my  opinion  turns  upon  the  right 
of  the  freeholders  and  housekeepers  them- 
selves to  sue,  and  no  one  contends  that  one 
more  persons  can  bring  a 
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ane  in  thrir  ottd  names  if  their  number  were 
■mailer. 

So  much  for  the  case  of  Cheatham  against 
Barfoot.  As  to  the  two  other  cases  of 
Cheatham  against  Friend,  I  regret  to 
Mj  th*t  I  cannot  distinguish  them  from 
the  case  of  Wemick's  adm'r  t.  M'Murdo 
Ac.,  5  Rand.  51,  which  this  court  is  bound  to 
respect.    They  were  commenced  and 

595  "prosecuted  throughout  by   successive 
administrators  of  Joseph  and  Edward 

Friend,  to  recover  assets  converted  by  Mat- 
thew Cheatham  a  former  administrator. 
Tbej  asked,  indeed,  for  a  general  account ; 
not,  however,  to  enable  them  to  distinguish 
between  assets  converted  and  assets  remain- 
tog  in  kind,  and  to  receive  the  latter ;  for 
every  step  in  the  cause  shews  that  It  was  for 
assets  administered  they  sued,  not  for  assets 
unadmiaistered.  It  appeared  at  an  early 
stage  of  the  cause,  that  the  assets  of  the 
latter  character  had  in  fact  been  delivered  up 
to  the  guardian  of  Edward  O.  Friend ;  and 
DO  further  notice  is  taken  of  them  in  any 
futore  proceeding.  The  commissioner's 
account,  on  which  the  final  decree  was 
Obtained,  includes  converted  assets  alone. 
After  that  report  was  returned  to  court,  the 
suits  were  revived  by  successive  administra- 
tors de  bonis  non,  claiming  the  benefit  of 
that  prbcee<ling,  and  asking  a  decree  for  the 
balance  found  due,  consisting  altogether  of 
converted  assets ;  and  the  final  decree  affirms 
their  title  to  have  the  benefit  of  that  proceed- 
ing, and  to  recover  theassets  so  converted. 
Now.  if  Edward  O.  Friend  had  been  only  the 
administrator  de  bonis  non  of  Joseph  and 
Edward,  it  is  plain,  under  the  authority  of 
Wernick's  adm'r  v.  M'Murdo  Ac.  that  he 
could  not  recover  these  assets,  nor  even  ask 
an  account  of  them.  But  It  is  said  that  the 
first  administrators  de  bonis  non  sued  in 
respect  of  their  title  to  the  unconverted 
assets;  that  Edward  O.  Friend  the  succeed- 
ing administrator  had  a  right  to  revive  that 
snit ;  and  tbat,  as  he  was  also  the  heir,  dis- 
tributee and  legatee  of  the  two  Friends,  he 
might,  in  such  revivor,  Include  his  claim  to 
the  converted  assets,  as  he  might,  in  an  origi- 
nal suit,  have  claimed  in  iMth  characters. 
The  answer  to  tliis  view  of  the  case,  satisfac- 
tory to  my  mind,  is,  first,  tbat  it  is  perfectly 
obvious  the  first  administrators  sued  for 
converted  assets  alone ;  secondly,  that  Ed- 
ward O,  Friend  made  himself  a  party  to  the 
proceedings   already  had,  in  no  other 

596  character    than   as  *adminlstrator  de 
bonis   non,  the  allegation  in   his  first 

trill  that  he  is  also  heir,  devisee  and  legatee 
(which  be  omits  in  his  subsequent  amended 
trill)  being  merely  the  incidental  statement 
of  a  fact,  and  not  explanatory  of  the  charac- 
ter in  which  he  revived  the  suit ;  and  thirdly, 
tbat  if  he  had  attempted  to  revive  and  to  have 
the  benefit  of  former  proceedings,  in  a  differ- 
ent character  from  the  one  originally  as- 
serted, and  under  which  those  proceedings 
were  bad,  he  could  not  have  succeeded,  with- 
out a  violation  of  the  rules  in  relation  to  bille 
of  revivor  and  supplemental  bills,  properly 
so  called,  or  original  bills  In  the  naturi 


supplemental  bills.  As  to  a  mere  bill  of 
revivor  it  is  unnecessary  to  speak.  A  supple- 
mental bill  must  be  in  aid  of  what  the  court 
has  already  done  ;  and  it  has  been  decided 
that  if  a  plaintiff  sues  without  good  title, 
but  afterwards  acquires  it,  he  cannot  make 
it  effective  by  amending  his  bill.  Pilking- 
ton  V.  Wignall,  2  Madd.  Ch.  Pract.  244; 
Story's  Equity  Plead.  275.  %  339.  By  a  parity 
of  reason,  if  one  sues  in  one  character,  under 
title  derived  from  that  character,  and  dies, 
another  having  the  same  title,  and  also  a 
different  one,  cannot  make  the  last  available 
by  amendment  or  any  other  continuance  of 
the  original  suit.  Story's  Equity  Plead,  qua 
supra.  One  of  the  characteristics  of  a  sup- 
plemental bill  is,  that  the  plaintiff  sues  in 
respect  of  the  same  title  in  the  same  person 
as  stated  in  the  original  bill.  Ibid.  Calvert 
on  parties  to  Suits  in  Equity,  pp.  %,  100 ; 
Mitf.  Plead.  64,  (margin.)  Therecan  in  this 
mode  be  no  change  of  interest  affecting  the 
questions  between  the  parties,  but  only  a 
change  of  the  person  in  whose  name  the  suit 
must  be  further  prosecuted  (Mitf.  Plead,  qua 
supra)  ;  and  neither  in  this  way,  nor  by  an 
original  bill  in  tbe  nature  of  a  supplemental 
bill,  which  lies  where  new  parties  with  new 
interests  in  the  same  subject  are  brought 
before  the  court  (for  the  cases  in  which  an 
original  bill  in  the  nature  of  a  supplemental 

bill  lies,  see  Story's  Equity  Plead. 
597      279,  et  "seq.  §  346, 347, 348,  349, 350.)  can 

persons  set  up  different  and  distinct 
rights  from  those  asserted  in  the  original 
bill,  nor  can  a  party  plaintiff  in  his  own  right 
have  the  benefit  of  proceedings  instituted 
and  conducted  by  persons  claiming  in  a  repre- 
sentative character.  Edward  O.  Friend 
could  only  claim  the  converted  assets  by  a 
different  title  from  that  asserted  in  the  origi- 
nal bill,  and  for  them  bis  only  remedy  was 
by  a  new  suit. 

The  case  presented  in  this  record  amounts 
to  this.  Administrators  de  bonis  non  have 
instituted  suits  calling  for  the  settlement  of 
an  administration  account,  which,  according 
to  Wernick's  adm'r  v.  M'Murdo  &c.  they  had 
no  right  to  investigate,  and  which  it  was  not 
necessary  to  investigate,  to  enable  them  to 
recover  assets  unadministered.  The  settle- 
ment is  made  of  the  converted  assets  alone, 
and  then  another  person  attempts  to  obtain 
the  benefit  of  that  proceeding,  not  by  the 
same  title  first  asserted,  but  by  a  different 
and  even  hostile  one,  having  no  privity  with 
the  other.  And  that  title  is  set  up  for  the 
first  time  in  this  court;  although  it  is  per- 
fectly obvious,  that  in  the  court  below,  all 
the  proceedings  were  conducted,  and  the 
decree  finally  obtained,  by  virtue  of  the  title 
assertedin  theoriginalbill.  All  thisappears 
to  me  to  be  entirely  irregular,  and  must  cause 
a  reversal  of  the  decree ;  however  reluctant 
we  may  be,  after  tbe  proceedings  have  been 
spun  out  to  such  a  length,  and  wheu  great 
injustice  may  be  the  possible  consequence, 
to  pronounce  such  an  opinion. 

The  other  judges  concurred.  Decree 
reversed,  and  bills  dismissed. 
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Commonwealth  v.  Hill  and  Others. 


— Under  ibe  SSth  section   of  tbe  act 
reBQlatlDR  criminal  proceedlnsa  asalnst  fre«  per- 
sons. 1  Rev.  Code.  cb.   IW.  tbe  prosecutor's  In- 
'solTency  or  Inability  to  paj  costs  la,  ordlnarll;, 
KOOd  cause  for  mllns  him  to  Bod  secnrltl'  for 
■neb  payment:  botlf.  In  the  opinion  of  tbe  c 
pnbllc  Justice  reqalres  tbat  theprosecntlon  sbonid 
proceed,  it  may  refnse  to  dismiss  tbe  Indictment. 
thoosb  tbe  prosecutor  be  insolTent.  and  security 
for  costs  be  not  dven. 
SwBa-Sane— Saoe.— AD  Indictment  will  not  be  dis- 
missed, tbuDsb  tbe  prosecutor  be  Insolvent,  If  tbe 
conrt  wonld  ex  oBlcIo  bave  directed  a  prosecatlon 
to  be  Instituted. 
602  ■Thomas  Hill  junior,  Elias  M'Intire 

and  Joseph  Tetrick  nere  indicted  in 
the  circuit  superiour  court  of  Harrison  coanty, 
for  an  assault  and  batterj  upon  William  Naj. 
The  indictment  was  found  "  upon  the  infor- 
mation of  William  Naj  of  said  countj  of 
Harrison,  latwurer.  ewom  and  sent  to  the 
grand  jury  to  give  evidence,  at  his  own  re- 
quest, as  prosecutor  on  the  part  of  the  com- 
monwealth. "  After  pleading-  not  guilty  to 
the  indictment,  the  defendants  obtained  a 
rule  on  the  prosecutor,  to  shew  cause  why  he 
should  not  g\vt  security  for  costs,  upon  an 
affidavit  by  one  of  the  said  defendants,  stat- 
ing that  the  said  prosecutor  did  not  own  real 
or  personal  estate  sufficient  to  pay  the  de- 
fendants their  costs,  should  they  be  ac- 
quitted ;  that  he  was  unmarried,  and 
obtained  a  support  by  occasional  daily  labour 
in  the  neighborhood.  The  rule  being  re- 
turned executed,  the  defendants  moved  the 
court  to  make  the  same  absolute,  unless  the 
prosecutor  should  prove  to  the  satisfaction  of 
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the  conrt,  tbat  he  had  estate  sufficletit  to  pay 
the  costs  of  the  defendants  in  the  event  of 
their  recovering  a  judgment  for  them,  or 
should  ^ve  security  for  the  payment  of  such 
costs.  The  attorney  for  the  commonwealth 
offered  to  shew  cause  against  the  rule,  tbat 
the  assault  and  battery  charged  agalaat  the 
defendants  was  of  a  highly  aggravated 
nature.  Whereupon  the  conrt,  with  the  con- 
sent of  tbe  defendants,  adjourned  to  the  gen- 
eral court,  for  novelty  and  difficulty,  the 
following  questions :  1.  Whether,  under  the 
66th  section  of  the  act  regulating  criminal 
proceedings  against  free  persons,  1  Rev. 
Code,  ch.  169,  p.  615,  the  insolvency  or  in- 
ability of  the  prosecutor  to  pay  the  costs  is 
of  itself  sufficient  cause  for  compelling  him 
to  find  security  for  such  payment,  and,  upon 
failure  to  do  so,  for  dismissing  the  indict- 
ment with  costs  7  2.  Whether  the  circum- 
stances connected  with  the  charge,  shewing 
it  to  be  aggravated  or  otherwise,  ought  to  be 
examined  by  tbe  conrt,  in  order  to  determine 
whether  it  is  such  a  case  as  the  public 
603  •interest  should  require  to  be  prose- 
cuted, although  the  prosecutor  may  be 
unable  to  pay  the  costs  ? 

The  general  court  decided,  in  answer  to 
the  questions  adjourned, 

That  under  the  66th   section  of  the  act 
referred  to,  if  the  prosecutor  be  insolvent  or 
unable  to  pay  the  costs,  that  Is,  ordinarily, good 
for  ruling  him  to  find  security  for  anch 
.    .      ;nt:   but   that,   in  the  exercise  of  this 
authority,  the  court  ought  to  have  a  regard 
the  character  of  the  prosecution  ;  and  if, 
its   opinion,   public  justice  requires  that 
the  prosecution  should   proceed,    the    court 
may.  in  the  exercise  of  a  sound  discretion,     . 
fuse   to  dismiss  the  Indictment,  although 
e  prosecutor  be  insolvent,  and  security  for 
ists  be  not  given  ;  and  that  it  wonld  be  a 
good  ground  for  refusing    to    dismiss    an 
indictment,  although  tbe  prosecutor  be  in- 
solvent,  if,   in  the  opinion  of  the  court,   it 
would  ex  ofBcio  have  directed  a  prosecution 
'~  be  instituted. 

Commonwealth  v.  Lambert. 

June.  1888. 
elllnB  — Indictocat— SufUcisncy  •!.•— An  Indlcl- 

ment  at  common  law,  cbarBlns  tbat  the  defend- 
ant did  Ocht  a  duel  with  pistols.  Is  bad  on 
demnrrer. 

■SeemonocrapbiciMffon  "Indictments,  Informa- 
tions and  Presentments"  appended  to  Bovlt  Y.  Com., 
14Qralt.«4.  I ;  XiOO^K 


O  LEIQH 


CouuomvKAi 


'.  Lambert. 


604^06 


In  the  circuit  BUperiour  court  of  law  and 
chancery  for  Amberst  county,  at  September 
term  1834,  an  iadictmeot  was  found  against 
the  defendant,  in  the  following  words : 
"Amherst  county,  superiour  court  of  law  and 
chancery,  to  wit :  The  grand  jurors  impan- 
elled and  sworn  at  the  September  term  of 
the  said  court  in  the  year  of  our  lord  1834, 
npon  their  oath  present,  that  William  M, 
I^tnbert,  late  of  the  county  of  Amherst, 
labourer,  with  force  and  arms,  in  the  county 
aforesaid  and  within  the  jurisdiction  of 

604  the   said   court,  on   the   first  "day   of 
September  in  the  year  of  our  lord  1S34, 

wilfully  and  maliciously,  and  by  previous 
agreemeDt  with  a  certain  William  M.  Davis, 
did  fight  with  him  the  said  Davis  a  duel  with 
pistols,  said  wea.pons  with  which  he  did  fig-ht 
as  aforesaid,  beinK  such  as  the  probable  con- 
sequence from  which  might  be  the  death  of 
the  said  Lambert  or  of  the  said  Davis,  which 
said  duel,  fought  with  the  weapons  aforesaid, 
and  at  the  time  and  place  aforesaid,  was  an 
evil  example  to  others,  and  form  of  the 
statute  in  such  case  made  and  provided, 
and  a^inst  the  peace  and  dignity  of  the 
commonwealth . ' ' 

The  defendant  moved  the  court  to  quash 
the  indictment,  for  the  following  among 
other  reasons  apparent  on  the  face  thereof  : 
1.  Because  the  indictment  does  not  correctly 
descritie  the  court  by  its  usual  denomination, 
and  consequently  it  does  not  sufficiently 
appear  from  the  said  indictment  itself,  that 
it  was  found  by  a  grand  jury  impanelled  ia 
tbis  court.  2.  Because  it  is  not  charged  in 
the  said  indictment,  that  the  pistols  men- 
tioned therein  were  loaded.  But  "it  appear- 
ing from  the  records  of  the  court,  that  the 
said  grand  jury  was  impanelled  and  sworn 
for  the  said  circuit  court,  and  that  the  said 
indictment  was  regularly  and  legally  found 
by  them,  and  that  the  same  was  duly  entered 
of  record,"  the  court  overruled  the  motion  to 
qnash.  The  defendant  then  filed  a  general 
demurrer  to  the  indictment,  and  the  attorney 
forthecommoawealth  joined  therein  :  where- 
upon the  court,  with  the  assent  of  the 
defendant,  adjourned  to  the  general  court 
the  foUowlugquestions  ;  1.  Were  the  defects 
alleged,  or  any  others  apparent  upon  the 
face  of  the  indictment,  sufficient  to  quash 
the  indictment  7  2.  If  notsnfficienttoquash, 
were  the  defects  alleged  or  appearing,  fatal 
on  demnrrer?  3.  What  judgme::t  should  be 
rendered  on  said  demurrer  ? 

The  cause  was  argued  in  the  general  court 
by  the  attorney  general  for  the  com- 
monwealth, and  P.  R.  Grattan  for  the  de- 
fendant. 

605  "ALLEN,  J.,  delivered  the  opinion 
of  the  court. — It  is  unnecessary  to  con- 
sider the  first  question  adjourned.  The  cir- 
cuit court,  having  overruled  the  motion  to 
quash,  hasdecidedthat  question,  andif  any 
error  had  been  committed,  it  could  only  be 
corrected  by  writ  of  ertor. 

The  2d  and  3d  questions  render  it  neces- 
sary to  consider  whether  the  indictment  is 
sufficient.  The  terms  used  in  describing  the 
offence  are  copied  from  our  statute  on  duel- 
ting  :  but  the  indictment  does  not  conclude 
against  the  form  of  the  statute,  and  if  sus- 


tained, it  must  be  because  the  offence 
charged  is  a  distinct  generic  offence  for 
which  an  indictment  will  lie  at  common  law, 
or  because  the  charge  is  equivalent  to  a 
charge  for  a  common  assault  and  battery,  or 
an  affray. 

It  is  held  by  all  the  elementary  writers, 
that  a  breach  of  the  peace  committed  by 
fighting  a  duel  is  an  aggravated  misdemean- 
our at  common  law.  4  Blacks.  Comm.  145. 
In  like  manner  it  is  held  that  at  common  law, 
a  challenge  to  fight  a  duel,  or  the  sending 
letters  intended  to  provoke  a  duel,  is  a  mis- 
demeanour, as  tending  to  bring  about  a  violent 
breach  of  the  peace.  But  the  actual  breach 
of  the  peace  in  the  one  case,  and  the  attempt 
to  provoke  a  breach  of  the  peace  in  the  other 
cases,  constitute  thegravamen  of  thecharges, 
and  the  means  used  are  the  acts  by  which 
the  offence  is  committed  or  aggravated. 
But  we  have  Iwen  unable  to  find  any  prec- 
edent of  an  indictment  for  fighting  a  duel, 
treating  and  describing  the  act  of  fighting  a 
duel  as  a  distinct  offence  to  which  puntsh- 
ittachea.  The  parties  might  t>e  in- 
dicted for  an  affray,  for  a  cotaimon  assault, 
r,  if  death  ensued  or  a  felony  were  com- 
litted,  could  be  prosecuted  for  the  murder 
r  felony.  The  legal  consequences  resulting 
from  an  indictment  or  conviction  for  any  of 
these  charges,  are  known  and  ascertained. 
But  if  the  act  of  fighting  a  duel  is  treated  as 
a  distinct  offence,  and  the  indictment  may 
charge  it  in  so  many  words,  it  might  be 
606  difficult  to  determine  what  'is  the  pre- 
cise character  of  the  offence,  what 
degree  of  proof  would  be  necessary  to  make 
'  the  charge,  and  what  would  be  the  con- 
lences  of  a  judgment  of  acquittal  or  con- 
The  terms  fighting  a  duel  would 
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and  if  personal  injury  must  have 
been  inflicted  to  constitute  the  ofience,  then, 
though  the  parties  may  have  actually  met 
and  fought,  in  the  common  acceptation  of 
the  terms  to  fight  a  duel,  the  offence  would 
not  be  made  out.  To  constitute  an  assault, 
there  must  be  a  blow,  or  the  preparation  to 
make  one,  or  the  presentation  of  a  loaded 
weapon  in  striking  or  carrying  distance.  If 
evidence  of  this  would  be  sufficient,  then  the 
offence  would  be  consummated,  although 
something  took  place  to  prevent  the  fight 
before  it  actually  occurted. 

It  is  equally  difficult  to  determine  what 
would  be  the  consequences  of  a  judgment  on 
an  indictment  for  such  a  charge.  A  convic- 
tion for  an  assault  is  a  bar  to  a  prosecution 
for  a  riot,  an  acquittal  of  manslaughter  a 
bar  to  a  prosecution  for  murder,  of  murder  a 
bar  to  a  prosecution  for  petit  treason.  2  Va. 
Cas.  139 ;  2  Hale's  P.  C.  246 ;  Foster's  C.  L.  32«. 
"  In  cases  of  this  kind,"  (says  the  reporter, 
in  a  note  t«  the  case  of  Commonwealth  v. 
Kinney,  2  Va.  Cas.  140,)  "  where  two  grades 
of  offence  are  the  result  of  the  same  act,  the 
prosecutor  should  begin  with  the  higher,  and 
on  failure,  prosecute  for  the  lower,  or  unite 
both  offences  in  the  same  indictment,  under 
separate  counts,"  Murder,  felonious  shoot- 
ing or  maiming,  an  affray,  an  assault  with 
intent  to  kill,  may  result  from  a  duel.  For 
either  offence  the  party  might  be  iiaSicted, 
13  '  .  '^'         fif 
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and  the  Indictment  would  apprize  him  for 
which  of  the  specific  reanJta  proceeding  from 
the  act  of  fightiag  the  duel,  he  waa  prose- 
Cutt^.  And  the  conBequences  of  a  conviction 
or  acquittal  are  aacertained  by  the  law.  But 
where  the  charge  ia  for  fighting  a  duel  alone, 
it   is    uncertain     whether    be   la    proceeded 

againat  for  a  dietinct  offence  independ- 
607      ent    of  the  resulta,  or  for  •any,  or  if 

any,  for  which,  of  the  effects  of  the 
duel.  And  it  ia  equally  uncertain  what 
would  be  the  effect  of  a  conviction  or  acquil- 
tal,  in  barring  any  other  prosecution  for  an 
offence  of  a  different  grade,  resulting  from 
Ibe  act  of  fighting  a  duel. 

The  charge  to  fight  a  duel  is  not  therefore 
equipollent  with    the    usual    charge   in  i 
indictment  for  an  affray  or  common  assau 
It  dot^B  not  ascertain  with  sufficient  preciai< 
the  act  for  which  the  party  is  prosecuted, 
is  uncertain  what  degree  of  evidence  would 
be  required   to  make  it   out,   and  the  co 
quences  of  a  judgment  are  not  ascertai 
None  of  these   difficulties   are  encountered 
when   the  old    and    accustomed    forms 
adhered  to ;  and  there  seems  to  be  no  nt 
sity,    for    the  more  effectual   prosecution  of 
breaches  of  the  peace  committed  by  dnelling, 
to  sanction   a  departure  from  them  in   thii 
instance. 

A  majority  of  the  court  is  therefore  of 
opinion,  that  the  indictment  is  not  good, 
whether  it  is  considered  as  charging  the  act 
of  fighting  a  duel  as  distinct  offence  at  com- 
mon  law,  or  as  being  equivalent  to  an  indict- 
ment for  an  affray  or  a  common  assault.  It 
ia,  therefore,  in  answer  to  the  second  and 
third  questions,  ordered  to  be  certified  that 
the  demurrer  to  the  indictment  l>e  sus- 
tained, and  judgment  entered  for  the  defend- 
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dlctmem  cbarBlaK  the  defeDdant  with  unlawful 
eamlQK  at  the  houfle  of  J.  N.  tlie  same  beias  a  t 
at  cntertaEnment.  la  snfflcleDt. 
Petition  for  writ  of  error  to  a  judgment  of 
the  circuit  superiour  court  of  Montgomery 
county,  rendered  against  the  petitioner  upon 
an  indictment  for  unlawful  gaming. 
The  indictment  contained  two  countaj 


:— Allcsatloa  ■«   to  Plac*.— Sec 

monOKrapliii;  noleoa  "QamlnE"  appended  to  Heal 
T.  Com..  tS  Qratt  ei7 :  monographic  noti  on  "lodict- 
ments,  InformaUons  and  Preftcntmeuls"  appended 
to  Boyle  T.  Com.,  14  Oratt.  871. 

lodtcmtnU— Bach  C««atBS«|mnilalBdlctmMt,— in 
SWte  T.  Smith.  H  W.  Va.  817.  it  la  aald  :  ■■In  all  cases, 
honerer.  la  which  there  are  two  or  more  couala  Id 
the  Indictment,  whether  there  la  actoallj  one  of- 
fence, or  several,  each  count  Is  regarded  as  a  sepa- 
rate IndictmenL  and  la  supposed  to  represent  a 
dUtlhcl  offence,  Unioui-  Ciue.  S  Ltigh  8I2-"  To  the 
same  edect.  the  principal  case  was  eked  In  Uow- 
braT's  Case.  11  LeUh  MR  :  State  t.  Shores.  SI  W.  Va. 
4K.  7  S.  E.  Sep.  416.  For  other  cases  la  point,  see 
nonoeraphlc  rvilt  on  "indictments,  Jaformatlous 
and  PresenlmeDU-  appended  to  Boyle  v.  Com,,  14 
Qratt.  tn*. 


first  charging  that  the  gaming  took  place  "  at 
the  house  of  John  Nicely,  in  thecounty  afore- 
said, the  same  being  then  and  there  a  place 
of  public  resort ;"  the  second,  that  the  gam- 
ing took  place  "at  the  house  of  one  John 
Nicely,  the  same  being  then  and  there  » 
house  of  entertainment."  The  defendant 
moved  the  court  to  quash  the  second  count  in 
the  indictment ;  which  motion  the  court  over- 
ruled. He  then  pleaded  not  guilty,  and  the 
jury  impanelled  to  try  the  issue,  found  him 
guilty  aa  alleged  in  the  second  count,  and  not 
guilty  as  alleged  in  the  first  count.  Where- 
upon the  defendant  moved  the  court  to  enter 
judgment  in  bis  favour;  but  the  court  over- 
ruled the  motion,  and  gave  judgment  for  the 
commonwealth  for  a  fine  of  20  dollars  and 
the  coats  of  the  prosecution.  On  the  trial 
the  defendant  filed  a  bill  of  ezceptiona  in 
these  words  —  "Memorandum:  After  tlie 
court  had  instructed  the  jury, '  that  if  they 
shall  be  of  opinion,  from  the  evidence,  that 
the  defendant  played  cards  at  the  house  of 
John  Nicely,  as  in  the  indictment  Is  alleged, 
and  that  the  house  of  said  Nicely  was  one  at 
which  persona,  who  called  therefor,  were  fur- 
nished with  either  meat  or  liquor,  for  which 
a  charge  was  made,  whether  he  had  obtained 
a  license  or  not,  then  theaaid  house  ia,  within 
contemplation  of  law,  a  house  of  entertsin- 
ment,  or  tavern,  and  they  ought  to 
609  find  a  "verdict  of  guilty'— the  defend- 
ant asked  for  the  following  instruction, 
viz.  That  before  they  can  find  the  defend- 
ant guilty  under  the  second  count  in  the  tn- 
diclmeat.  it  must  appear  from  the  evidence, 
that  the  house  of  John  Nicely  was  a  house  of 
entertainment  licensed  by  law,  or  that  it  was 
a  place  of  public  resort,  at  the  time  of  the 
playing  alleged  in  the  said  second  coant  of 
the  indictment.  Which  instruction  the  court 
refused  to  give ;  to  which  opinion  the  defend- 
ant excepts,"  Ac. 

Robert  C.  Stanard  for  the  petitioner.  I. 
The  defendant  was  acquitted  under  the  firat 
count  of  the  indictment,  and  no  offence 
against  the  penal  lawH  of  the  commonwealth 
is  charged  in  the  second  count. 

It  is  admitted  that  an  indictment  under  the 
act  to  prevent  unlawful  gaming-,  which 
citarges  the  gaming  to  have  taken  place  (iti 
the  words  of  the  fifth  section)  at  "  an  ordi- 
nary, racefield,  or  other  public  place,"  or  at  a 
tavern  (which  is,  ei  vi  termini,  both  an  ordi- 
nary and  a  public  place)  or  at  a  house  of  pul)- 
lic  resort,  whether  licensed  or  not,  is  good. 
Hord  V.  Commonwealth,  4  Leigh  674;  Wor- 
tham  V.  Commonwealth.  6  Rand.  675.  But 
here  the  words  of  the  indictment  are,  "  at  the 
house  of  John  Nicely,  the  aame  being  then 
and  there  a  houae  of  entertainment.*' 

1.  A  house  of  entertainment  ia  not  ex  vi 
termini  an  ordinary,  tavern,  a  house  of  pub- 
lic resort,  or  a  public  place.  A  house  may 
be  a  house  of  entertainment,  and  yet  neither 
of  these.  It  is  true  that  "  house  of  enter- 
tainment "  is  a  general  term  which  may 
comprehend  them  all,  but  it  does  not  neces- 
sarily import  any  one  of  tbem  ;  and  it  is  not 
sufficient  that  the  terms  used  in  the  iodict- 
ment  should  comprehend  the  forbidden  place, 
along  with  other  places  not  forbidden.  The 
defendant  has  a  right  to, require  Uiat  the 
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charge  nhich  he  is   called   upon   to    answer 

should  be  distinctly  made ;  and  as  the  place 

is  of  the  very  essence   of   the  charge, 

610  the  terms  'used  should  desig-nate  a  for- 
bidden place,  and  a  forbidden    place 

2.  A  house  of  entertainment  merely.  Is  not 
"  a  tavern"  within  the  16th  section  of  the 
act,  upon  the  true  construction  of  that  sec- 
tion ;  and  therefore  the  reasoninff  of  the 
KCneral  conrt  in  the  case  of  Wortham  t. 
Commonwealth  does  not  apply  to  this  case. 

The  obvious  intent  and  meaning  of  that 
section  is,  to  embrace  within  the  provisions 
of  the  act  all  houses  of  public  resort,  whether 
licensed  or  not,  bo  as  to  subject  the  keepers 
of  such  houses,  as  well  as  those  who  play 
there,  to  the  penalties  of  the  act.  The  whole 
context  and  policy  of  the  act  sustains  this 
construction.  It  Is  an  act  to  suppress  public 
ginuag  ;  or  (in  the  words  of  the  preamble  to 
the  5th  aectiod)  "  to  prevent  gamins'  a'  ordi- 
naries and  other  public  places."  The  16th 
section  does,  indeed,  use  the  terms  "  every 
house  of  entertainment;"  not  absolutely, 
however,  but  in  connexion  with  other  words 
which  explain  and  modify  their  raeaninR, 
and  shew  what  sort  of  house  of  entertain- 
ment the  legislature  contemplated.  It  is  as 
if  the  section  read,  "every  house  of  enter- 
tainment and  public  resort,  "  or,  "  that  is  a 
house  of  public  resort,"  or,  "  being  a  house 
of  public  resort."  It  is  impossible  to  sup- 
pose that  the  legislature  meant  to  include 
under  this  section  any  and  every  house  of 
entertainment,  of  every  description  and  for 
any  purpose.  A.  has  a  house  at  which  B. 
and  C.  with  their  families  l>oard  by  the 
month,  or  by  the  year.  They  are  not  mem- 
bers of  A.'s  family,  and  therefore  A.'s  house 
ii,  for  them,  a  house  of  entertainment ;  but 
will  scarcely  be  contended,  that  such  a  house 
ii  a  tavern,  within  the  16th  section  of  the 
faming  act. 

II.  There  is  nothing  on  the  face  of  the 
record,  on  which  judgment  can  he  rendered 
against  the  petitioner. 

The  jury  find  him  guilty  of  gaming  at 
house  uf  entertainment, "     Now,  a   house  of 
entertainment  is  a  place  of  public  resort, 

611  'of  public  resort,  then,  neither   ex 
termini  nor  by  operation  of  law,  neither 

within  the  5th  nor  the  I6th  section  of  the  act, 
is  it  a  forbidden  place ;  and  the  court  cannot 
pronounce  judgment  on  such  a  finding,  any 
more  than  if  the  jury  found  the  defendant 
guilty  of  playing  at  the  private  house  of  A. 
or  B.  And  if  it  be  a  place  of  public  resort, 
then  he  is  entitled  to  an  acquittal,  under 
the  express  finding  of  the  jury,  that  he  was 
not  guilty  of  playing  at  a  place  of  public  re 
sort.  The  whole  verdict  of  the  jury  must  be 
taken  together;  and,  so  considered,  that  ver- 
dict is  merely  nugatory,  or  it  ascertains  be- 
yond all  question,  that  whatever  a  house  of 
entertainment  may  be,  it  is  not  a  place  of 
public  resort. 

LOMAX,  J.,  delivered  the  opinion  of  the 
court.— The  court  is  of  opinion,  that  the 
authority  of  Wortham  v.  Commonwealth  is 


decisive  in  sustaining  the  second  count  in 
theindictment  in  the  present  case.  Thecase 
referred  to  has  decided  (in  conformity  to  the 
16th  section  of  the  gaming  law)  that  a  house 
of  public  resort,  whether  licensed  or  not,  is  a 
tavern,  and  consequently  is  a  public  place 
within  the  terms  of  the  5th  section  ;  and  that 
sufficient  that  the  indictment  should,  in 
terms  of  the  16th  section,  charge  the 
gaming  to  have  been  committed  in  a  house 
of  public  resort,  and  such  charge  is  as  correct 
1  if  laid  in  the  words  of  the  5th  see- 
In  the  case  now  under  consideration,  the 
indictment  charges  (in  like  manner  in  the 
words  used  by  the  legislature  in  the  16th  sec- 
tion) that  the  gaming  was  perpetrated  in  "  a 
house  of  entertainment ;"  and  it  would  seem 
icessarily  to  be  brought,  by  the  legislative 
definition  of  a  tavern,  which  is  considered  a 
public  place,  within  the  scope  of  the  5th  sec- 
"on,  as  was  the  case  in  Wortham  v.  Com- 
I  on  wealth. 

Whatever  complaint  may  be  made  of  the 
vagueness  of  the  expression  "every  house 
tertainment,"  and  the  extent  to  which 
that  expression  may  be  carried,  it 
•was  fully  competent  to  the  legislative 
authority  to  adopt  those  terms  in  the 
widest  construction  ;  and  if  such  appeared  to 
be  the  design  of  the  legislature,  the  courts 
would  be  bound  to  conform  to  it. 

There   is   no    occasion,   however,   for   the 
apprehension   that   the   words   "a  house  of 
itertainment "  can  be  liable  to  any  danger* 
js  or  inconvenient  latitude  of  construction, 
A  house  of  private  entertainment  "  is  an 
expression   frequently   used   in   the   acts   of 
assembly,   and  though  the  word  private  is 
used,  yet  for  many  purposes  such  houses  are 
regarded  as  public.     The  meaning  which  the 
legislature  attaches  to  these  terms  of  descrip- 
tion  seems   not    liable   to    misconstruction. 
Nor  does  the  expression  seem  more  liable  to 
misconstruction   when  the   word  private  is 
dropped,  and  the  house  of  entertainment   is 
declared  to  be  a  tavern. 

It  is  objected  in  this  case,  that  the  defend- 
ant having  tieen  acquitted  upon  the  first 
count  in  the  indictment,  which  charged  the 
gaming  to  have  been  committed  "at  the 
house  of  John  Nicely,  the  same  being  then 
and  there  a  place  of  public  resort."  it  is 
apparent  that  the  house  of  entertainment 
where  the  defendant,  under  the  second  connt, 
was  convicted  of  playing,  could  not  have  been 
a  public  place.  This  objection  assumes,  that 
all  the  offences  charged  in  the  indictment 
must  necessarily  have  been  the  same,  and 
that  no  evidence  was  offered  but  of  one  and 
the  same  offence.  This,  the  conrt  thinks,  is 
contrary  to  the  intendment  of  the  law,  by 
which  each  offence  in  each  count  of  the 
indictment  is  to  be  regarded  as  a  separate, 
distinct  offence,  at  least  until  it  be  shewn 
that  there  was  only  one  offence.  There  is 
nothing  in  this  record  to  shew  that  that  was 
the  case. 

The  court  is  of  opinion  that  there  is  no 
error  iu  the  proceedings,  and  therefore  re- 
fuses the  writ  of  error  prayed  for. 
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613  'Commonwealth  v.  Fells. 

June.  iKSg. 
CrtalOBl  L,aw— Power  of  Court  t*  Dischargo  Jury.*— 

In  anr  crlmlaal  ca^e.  wbetber  capital  or  otber. 
tbe  court  baa  paver,  for  gooi  cause,  to  dUcbarKC 
tbelary.  aad  pat  the  accused  upon  biatrial  before 

3«ae— &•■>•— C«M  M  B«r.— Such  power  heia  to  bare 
been  proper)?  eierclsed  la  a  capital  case,  wbere 
tbe  Jury  bad  been  kept  tosetber  for  nlae  days 
irltbout  aoreelns  on  a  verdict,  and  tbe  bealtb  of 
one  of  tbe  Inrors  was  enflertng  from  cooflne- 
Qient.  wblle  tbe  personal  attentions  of  anotber 
Inrnr  were  reonlred  by  tbe  situation  of  bis  wife. 
Sidaey  Fells,  a  free  man  of  colour,  was 
indicted  in  the  circnit  superiour  court  of  law 
and  chancery  for  the  county  of  Henrico 
and  city  of  Kichmond,  for  aa  assault  upon 
William  R.  Geddy,  a  free  white  person,  with 
intent  to  kill  him  ;  an  offence  which,  by  tbe 
statute  passed  March  15, 1832  (Sess.  Acta  of 
1831-2,  ch.  22,  §  6  ;  Supplem.  to  Rev.  Code,  p. 
247.)  is  made  punishable  with  death. 

On  the  16th  of  May  1838,  a  jury  tjeing  im- 
panelled for  the  trial  of  the  prisoner,  and 
having-  heard  the  evidence,  were  sent  out  of 
court  to  consult  of  their  verdict,  and  after 
sotue  time,  not  having  ag-reed  in  a  verdict, 
were  adjourned  over  in  the  usual  manner 
until  the  next  day;  and  having-  the  case 
again  committed  to  them,  again  returned 
into  court  after  some  time,  and  declared  that 
they  could  not  agree.  They  were  again 
adjourned  as  before,  and  so  from  day  to  day 
for  nine  days.  On  the  ninth  day,  the  jury 
being  Gtill  unable  to  agree,  one  of  the  ju 
addressed  to  the  court  and  counsel  engaged 
in  the  case,  a  letter  in  the  following  words : 
"Richmond,  25th  May  1838.  To  the  hon. 
judge  P.  N.  Nicholas,  and  the  counsel  in  the 
case  of  the  Commonwealth  v .  Fella.  Gentle- 
men, I  herewith  send  you  a  certificate  from 
dr.  Bohannan,  and  in  addition  to  that,  would 
state  that  I   am  boarding-  with  my  family, 


and  that  owing  to  the  fact  that  our  room  ia 
adjoining  the  house  where  we  board,  in  an- 
other tenemetit.  the  family  are  unable 
to  "give  mine  that  attention  required 
by  necessity.  The  only  persons  now 
staying  with  my  wife,  or  that  could  without 
much  delay  be  had,  are  two  females,  and 
were  her  accouchement  to  take  place  at  night, 
the  delay  in  procuring  proper  attendance  I 
fear  will  be  the  cause  of  some  disaster.  I 
deem  it  unnecessary  to  say  more,  as  my  ait- 
ition  is  one  which  every  man  of  family 
aat  appreciate."  Accompanying  this  Ict- 
r  was  the  following  certificate  from  dr. 
Bohannan  :  "I  hereby  certify  that  mrs.  K." 
(the  wife  of  the  juror)  "is  momentarily 
expected  to  tw  confined,  and  that  her  situa- 
tion is  such  as. to  require  the  kind  atteationa 
of  her  husband."  This  certificate  was  duly 
sworn  to,  as  was  also  the  above  mentioned 
letter  of  the  juror.  At  the  same  time  the 
following  affidavit  of  another  juror  was  pre- 
sented to  the  court  :  "City  of  Richmond,  to 
fit :  Personally  appeared  before  me  L,,  Car- 
initton,  a  magistrate  in  and  for  the  city 
-foresaid.  Lewis  Hill,  one  of  the  jurors  in 
the  case  of  The  Commonwealth  v.  Fells,  and 
made  oath  that  his  health  is  suffering  from 
:onlinement,  and  he  apprehends  serious  con- 
lequences  will  ensue,  if  longer  confined." 
The  court  expressed  the  opinion  th&t  it  had 
power  in  this  state  of  things,  to  direct  a 
r  to  be  withdrawn,  and  to  discharge  tbe 

of  the  jury;  which    was  accordingly 

done.     The  attorney  for  the  commonweallh 

then  moved  the  court  to  award  a  new  writ 

of  venire  facias,  and   to  impanel  a  new  jury 

for  the  trial  of  the  prisoner.    This  the  pris- 

er  opposed,  and  moved  for  his  discharge, 

the  ground  that  the  discharge  of  the  jury 

aforesaid  entitled  him  thereto.     The  conrt, 

it  being  advised  what  judgment  to  render 

the   premises,   with   the    consent  of  tbe 

prison  adjourned  to  this  court  the  following 

questions     for     novelty    and    difficulty :    1. 
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BO  doloa  exists,  tbe  principal  case  ts  cited  In  Wil- 
liams V.  Com  ,  i  Gratt  670;  SWte  v.  Davis,  81  W.  Va. 
SH,  7  S.  E.  Kep.  8<L  But,  In  WilUams  v.  Ckim.,  SQralt. 
&T0,  Judox  Chkistian.  dellverlne  tbe  opinion  of  tbi 
court,  said:  "Wblle  we  approve  that  decision  (L  t 
the  decision  In  tbe  principal  case),  we  tbluk  tbat 
mere  Inability  on  tbe  part  of  tbe  Jury  to  ai 
presenunosucbcaseof  Decesslty,  We  tbink,  D 
over,  tbe  exercise  of  nucb  a  power  or  dlscr 
ousbC  QOt  to  be  allowed  :  tbat  tbe  accused  1: 
titled  to  be  tried  by  tbe  |ury  be  bas  selected  In  tbe 
Qrst  instaoce.  nnless  tbere  be  some  Imperious 
necessity  for  tbeir  discbarse:  In  wblcb  event 
anotber  Jury  may  properly  be  sworn  to  try  bim. 
Tbe  practice  In  Virginia  baa  been.  In  the  case  of  a 
buns  jury  In  a  trial  for  felony,  eitber  to  adjourn 
tbe  Conrt  at  tbe  end  of  tbe  term,  taking  no  notice  of 
tbe  Jury;  In  wblcb  case  tbey  are  necessarily  dls- 
cbarged  by  operation  of  law,  or  else  to  call  tbe 
}nry  In  and  discbarite  tbem  almuluneously  with 
tbe  final  adjournment  of  tbe  Court;  wblcb  practices 
tbiH  Court  approve  and  think  rlebf 

See  further,  on  this  subject,  fool-note  to  WlUlami 
v.  Com.,  i  OratL  5»;  monoKrapbIc  noti  on  "Juries' 


appended  to  Cbahoon  v.  Com.,  20  Qratt.  TBI;  V*. 
Code  I8B7, 1 4asa. 

Same— Eaproper  Dlscbaiz*  st  Jury— BHeCt— In  State 
v.  Davis.  31  W,  Va.  BOS.  T  S.  K.  Eep.  M.  It  Is  said.  "It 
Is  by  all  tbe  authorities  airreed  that,  when  a  prisoner 
Is  once  pat  upon  bis  trial  for  a  crime  tMfore  a  Jury, 
be  Is  entitled  to  a  verdict  from  that  lory,  unless 
there  exists  a  manifest  necessity  for  its  dlscbarve 
before  tbe  verdict  la  rendered.  Uany  of  the 
antborltles  bold  tbat  as  soon  as  tbe  Jury  have 
cbarse  of  bis  case,  upon  a  valid  Indictment,  before 
a  competent  court,  be  Is  in  Jeopardy,  and  stands 
upon  bis  deliverance;  and.  If  tbe  Jury  Is  Improperly 
and  illesalty  dlscbarged.  such  Improper  discharge  of 
tbejurylseqnlvalenttotbe  acquittal  of  tbe  prisoner, 
and  tbe  prisoner  Is  therefore  entitled  to  bis  dis- 
charge from  furlber  prosecution.  McCreary  ▼. 
Com.,  W  Pa.  St.  S£S :  Com.  v.  FilU.  8  Ltl^li  eiS;  mi- 
liamsv.  Com.,  i  GratL  US:  State  v.  OarrieDes.  1 
Hayw.  (N.  Car.)!41;  Spler'sCaae,  1  Dev.Wl:  Statev. 
McOimsey.  80  V.  Car.  ITT;  Uabala  v.  State.  10  Yerg. 
BK;  Ned  v.  State.  T  Port.  (Ala.)  188:  People  v.  Webb. 
88Cal.  4AT:  People  v.  Huuckeler,  48  Cal.  ni:  State  v. 
Walker.  M  Ind.  HQ:  SbsSer  v.  SUte.  tT  Ind.  IBl: 
Com.  V.  Cook.  A  Serir.  &  R.  E77."  See  also,  mono- 
graphic lioti  on  "Jnries"  appended  to  Cbaboou  v. 
Com.,  SO  Gratt.  719. 
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Whether  the  court  possesBca  the  power  and 

authority  to  discharge  a  jury  after  they  have 

been  itnpaaelled    atid    awom,    upon  belog' 

satiafied   there   is  sufBcicnt  reason   to 

615  believe  that  there  is  no  probability  "of 
the  jnry  agreeiog;    in  a  verdict  7    2. 

Whether,  if  the  court  doea  not  in  j^neral  pos- 
•eas  the  power  before  spoken  of,  it  is  right 
and  proper  to  discharge  the  prisoner,  taking 
into  consideration  the  facts  and  circum- 
stances which  existed  in  this  case,  aa  dis- 
closed bj  the  record? 

The  cause  was  argued  here  by  the  attorney 
general  for  the  comtnoa wealth,  and  R.  G. 
Scott  for  the  prisoner. 

UPSHUR,  J.,  delivered  the  opinion  of  the 
court. — This  court  is  desirous  at  all  times 
to  decline  the  expression  of  any  opinion 
upon  points  not  necessarily  Involved  in  the 
particular  case  before  it.  The  first  question, 
which  presents  the  case  of  a  mere  inability 
of  the  jury  to  agree  in  a  verdict,  is  of  this 
description.  If  the  course  pursued  by  the 
court  below  can  derive  its  jnatjticatlon  from 
(be  facts  and  circumstances  which  existed  in 
the  case  as  disclosed  by  the  record,  it  is 
nnaecessary  and  might  be  mischievous  to 
enquire  what  would  be  the  power  of  the  court 
under  a  conditioo  of  things  much  less  strong 
and  distinguishing.  The  response  which  we 
■hall  give  to  the  second  question  must  of 
necessity  dispose  of  the  case  ;  and  to  this 
question  we  shall  tbereforeconRne ourselves. 

It  has  long  been  well  settled,  both  here  and 
in  England,  that  in  cases  of  misdemeanour 
the  court  has  power  to  discharge  the  jury  and 
to  put  the  accused  upon  his  trial  before  a. 
new  jury  j  but  it  has  not  yet  been  decided  in 
Virginia  that  the  same  power  exists  in  trials 
for  felony.  The  question,  however,  has 
frtqnently  arisen  In  the  courts  of  some  of 
our  sister  states,  and  in  the  supreme  court  of 
the  U.  States,  where  it  has  been  examined 
and  discnssed  with  so  much  learning  and 
atrility  as  to  render  unnecessary  an  elaborate 
examination  of  it  here.  In  The  People  v. 
Olcott,  2  Jobns.  Caa.  301,  judge  Kent  enters 
into  a  full  and  very  learned   review  of 

616  all  the   "cases  upon   the  subject.     He 
shews  very  clearly  that  "the  position 

generally  denying  the  power  of  the  court  to 
discharge  a  jury  sworn  and  charged  in  a 
criminal  case,  has  originated  (probably  with- 
out further  examination  or  enquiry)  from  a 
dictum  to  be  found  in  the  institutes  of  lord 
Coke,"  (1  Inst.  227  b.  3  Inst.  110,)  "and  that 
this  dictum  rests  upon  his  single  authority, 
without  the  sanction  of  any  judicial  decision. 
None  of  the  decisions  go  any  further  than  to 
prescribe  a  rule  to  the  discretion  of  the  court 
in  particular  cases.  On  the  contrary,  there 
are  many  authorities  admitting  and  estab- 
lishing the  power  of  the  court  to  discharge 
the  jury,  even  in  capital  cases."  The  ques- 
tion again  came  up  before  judge  Spencer,  in 
ThePeoplev.  Goodwin,  18  Johns.  Rep.  1S7; 
1  Wheeler's  Cas.  470,  where  the  last  men- 
tioned case  was  reviewed  and  approved. 
Judge  Spencer,  upon  a  full  examination  of 
all  the  antborities,  comes  to  the  conclusion, 
that  "althoDgh  the  power  of  discharging  a 
juTj  is  a  delicate  and  highly  important ' 


absolute  necessity,  and  that  !t  may  be  exer- 
cised without  operating  as  an  acquittal  to 
the  defendant ;  that  it  extends  aa  well  to 
felonies  as  misdemeauours,"  &c.  The  same 
doctrine  ia  still  more  broadly  laid  down 
by  the  supreme  court,  in  The  Uniled  States 
V.  Josef  Perez,  9  Wheat.  579.  That  waa  a 
capital  case;  and  judge  Story,  in  delivering 
the  opinion  of  the  court,  says:  "We  think 
that  in  all  caaea  of  this  nature,  the  law  has 
invested  courts  of  justice  with  the  authority 
to  discharge  a  jury  from  giving  any  verdict, 
whenever,  in  their  opinion,  taking  all  the 
circumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the  ends 
of  public  justice  would  otherwise  be  de- 
feated." The  same  doctrine  ia  laid  down  in 
The  United  States  v.  Coolidge,  2  Gal.  364 ; 
The  Commonwealth  v.  Bowden,  9  Mass.  Rep. 
494,  and  The  Commonwealth  v.  Clue,  3 
Rawle  49S.     These  caaea  do  but  affirm 

617  the  law  as  it  exists  at  "this  day  in 
England.     Whatever  doubts  there  may 

have  been  in  an  earlier  stage  of  her  criminal 
juriaprudence.  the  doctrine  is  now  well  set- 
tled in  Ann  Sealbert's  case;  Leach's  C.  L. 
620,  in  Rexv.  Stevenson,  Id.  546,  and  The 
King  V.  Edwards,  4  Taunt.  309.  These  cases 
all  concur  in  establishing  the  power  of  the 
court  to  discharge  the  jury  and  to  put  the 
accuaed  again  upon  hia  trial,  in  any  case 
whatever,  whether  capital  or  otherwise. 

What  circumstances  will  justify  the  court 
in  exercising'  this  power,  ia  not,  however,  so 
well  establiahed.  In  Ann  Sealbert's  case, 
after  the  jury  were  sworn,  one  of  them  fell 
down  in  a  fit;  in  The  King  v.  Stevenson, 
the  prisoner  himself  became  suddenly  ill, 
and  incapable  of  attending  to  his  defence; 
in  The  King  v.  Edwards,  one  of  the  jury 
was  taken  ill,  and  became  incapable  of  pro- 
ceeding in  the  examination  of  the  cause  ;  in 
The  People  v.  Denton,  2  Johns.  Cas.  275, 
The  People  v.  Olcott.  and  The  United  States 
V.  Peress,  the  jury  were  diacharged  merely  tie- 
cause  they  were  unable  to  agree  in  a  verdict. 
It  ta  unnecessary,  and  indeed  would  be  im- 
possible, to  enumerate  all  the  circumstances 
which  would  juatify  the  court  in  exercis- 
ing thia  power.  Onegencralruleiadeducible 
from  all  the  cases ;  which  is,  that  the  court 
may  discharge  the  jury  whenever  a  necessity 
for  so  doing  shall  arise  :  but  what  facta  and 
circumstances  shall  be  considered  as  consti- 
tuting such  a  necessity,  cannot  be  reduced 
to  any  general  rule.  The  power  to  discharge 
is  a  discretionary  power,  which  the  court,  as 
in  all  other  cases  of  judicial  discretion,  must 
exercise  sonndly,  according  to  the  circum- 
stances of  the  case.  The  object  of  the  law 
is  to  obtain  a  fair  and  juat  verdict,  and 
whenever  it  shall  appear  to  the  court  that 
the  jury  impanelled  cannot  render  such  a 
verdict,  it  ought  to  be  discharged,  and 
another  jury  impanelled.  This  is  emphat- 
ically the  case  of  necessity  contemplated  in 
the  authorities  we  have  referred  to  ;  as 

618  where  the  prisoner  •became  too  sick  to 
attend  to  his  defence,  or  one  of  the  jury 

was  rendered  physically  unable  to  discharge 
his  duty.  There  are  other  cases  of  necessity 
equally   strong,   one   of  which   probably  is. 


jet  tbMt  it  does  exist  in  cases  of  extreme  and    where   a  juror,  from  the   peculiar 
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of  his  mind  and  feelitif^a,  U  inatiife»tly  dis- 
qualified  from  beatowia)^  on  the  case  that 
attention  and  impartial  con  side  rati  on  which 
is  necessary  to  a  just  verdict.  However  this 
maj  t>e  (and  we  do  not  mean  to  lay  donn 
any  positive  rule  upon  the  subject)  we  are  of 
opinion  that  the  case  before  ns  is  one  in 
which  the  necessity  for  discharging  the  jury, 
contemplated  in  the  authorities,  is  manifest 
and  strong.  The  actual  sickness  of  a  juror, 
and  his  consequent  inability  to  discharge 
his  duty,  is  admitted  on  all  hands  to  present 
such  a  case  of  necessity.  In  the  case  before 
us,  the  juror  was  not  actually  sick,  but  there 
was  every  reason  to  believe  that  he  would 
become  so  through  ]oni;er  confinement.  Was 
the  court  bound  to  nait  till  the  case  actually 
occurred?  We  think  not.  It  is  true,  that 
the  mere  nrobability  that  confinement  to  the 
jury  room  nonld  produce  ill  effects  on  the 
health  of  some  member  of  the  jury,  would 
not  in  all  cases  justify  the  court  in  discharg- 
ing the  jury.  It  may  be,  that  they  will 
agree  at  once,  or  at  all  events  in  so  short  a 
time  as  not  to  render  their  confinement  in- 
jurious to  any  one  of  them.  But  when  they 
havebeen  a  long  time  in  consultation  ;  when 
they  have  frequently  compared  opinions,  and 
found  that  they  could  not  agree  ;  when  their 
confinement  has  already  produced  serious 
effects  upon  the  health  of  one  or  more  of 
them  ;  when  longer  confinement  would  prob- 
ably produce  worse  consequences ;  and 
when,  from  all  the  circumstances  of  the 
case,  it  is  manifest  that  they  cannot  agree 
through  any  free  action  of  their  own  minds, 
the  attempt  to  compel  a  verdict  by  longer 
confinement  wonld  be  equally  opposed  to 
humanity  and  the  sound  principles  of  law  and 
justice.  A  necessity  not  less  strong 
619  was  presented  by  the  'situation  of  the 
wife  of  another  juror.  If  the  object  of 
the  trial  be,  as  it  undoubtedly  is,  to  obtain  a 
fair,  just  and  impartial  verdict,  there 
be  but  little  prospect  of  such  a  result  from  the 
constrained  and  reluctant  action  of  min 
wholly  absorbed  in  the  deep  and  peculi 
interest  of theirdomestic relations.  Norc 
we  perceive  any  difference  between  the  c; 
of  necessity  which  arises  when  the  longer 
confinement  of  the  jury  is  likely  to  produce 
serious  effects  upon  the  health  of  one  of  their 
own  body,  and  that  which  arises  when  the 
health  of  any  other  person  would  be  equally 
endangered  from  the  same  cause. 

It  has  been  supposed  that  the  conclusi 
to  which  we  have  arrived  is  forbidden  by 
that  clause  of  the  5th  article  of  the  amend- 
ments of  the  coDBtitution,  which  provides 
that  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  of  life  or  limb  for  the  sam 
offence.  To  this  we  reply,  that  this  provi 
sion  of  the  constitution  is  no  more  than  thi 
adoption,  in  that  instrument,  of  a  well  estat)- 
lished  principle  of  the  common  law ;  a  pri: 
ciple  which  was  present  to  the  minds  of  the 
english  judges  when  they  decided  various 
cases  before  cited.  Their  judgments  y-  - 
not  affected  by  that  principle,  for  the  re: 
that  it  was  not  involved  in  the  cases.  The 
prisoner  cannot  t)e  said  to  be  twice  put  in 
jeopardy,  unless  he  has  been  already  once 
tried ;  that  is,  unless  a  jury  has  once  passed 


upon  his  case.  If  this  be  not'so,  the  prisoner 
would  be  entitled  to  his  discharge  when  a 
jutDr,  after  being  sworn,  and  before  verdict, 
dies,  or  becomes  incurably  deranged,  or 
escapes  from  his  fellows  and  does  not  return  ; 
or  where  the  term  of  the  court  expires  by  oper- 
ation of  law,  before  verdict.  In  all  these 
cases,  and  others  of  like  kind,  it  is  not 
doubted  that  a  new  jury  may  be  impanelled  ; 
and  yet  this  could  not  be  done,  if  tlie  clause 
of  the  constitution  above  cited  should  receive 

the  construction  which  iscontended  for. 
]  *Upon  the  whole,  we  are  of  opinion, 

that  in  capital  cases,  aud  consequently 
all  other  criminal  cases,  it  is  in  the  power 
of  the  court,  for  good  cause,  to  discharge  the 
jury,  and  to  put  the  prisoner  upon  his  ,trial 
before  a  new  jury.  It  is,  however,  a  power 
which  cannot  be  too  cautiously  exercised. 
The  prisoner  is  entitled  to  be  tried  by  the 
jury  elected,  tried  and  sworn  in  the  first  in- 
ce  ;  and  to  deprive  him  of  that  right, 
except  in  a  case  of  obvious  and  strong  neces- 
sity and  propriety,  might  work  great  injustice 
and  oppression  to  him,  and  endanger  the 
pure  administration  of  criminal  justice. 

A  majority  of  the  court  is  of  opinion,  and 
doth  advise,  that  in  the  case  before  us,  it 
would  not  have  been  right  or  proper  in  the 
court  below  to  discharge  the  prisoner,  taking 
into  consideration  the  facts  and  circum- 
stances which  existed  in  the  case,  as  disclosed 
by  the  record.        


Commonwaaith  1 


Cm. 


— Wbere  a  defendant  Is  Indicted  apoa 
the  lUtate  of  March  7.  IBM  (Acts  of  lS»-4.  cb.  ■.> 
for  reUlllBir  ardeut  iptrits  wllbout  license,  tbe 
cbaree  chat  tbe  sdilu  were  to  be  drunk  at  tbe 
place  wbere  sold,  shews  that  tbe  indlcttDent  Is 
npon  the  ITtb.  not  the  Sd  secUon  of  that  atatute, 
and  such  charge  canuotbe  rejected  as  sarplnsase. 
bat  must  be  proved. 

The  defendant  Thomas  J.  Coe  was  indicted 
in  the  circuit  snperiour  court  of  law  and 
chancery  for  Wood  county,  for  selling  ardent 
spirits  by  retail,  "to  be  drunk  at  the  place 
where  sold,"  without  having  a  license  there- 
for. At  the  trial  the  commonwealth  adduced 
evidence  that  the  defendant  had  sold  whiskey 
by  retail  at  the  place  mentioned  in  the  indict- 
ment, and  within  twelve  months  previous 
to  the  finding  of  tbe  same  ;  but 
621  "whether  the  whiskey  was  sold  to  be 
drunk  at  the  place,  or  to  be  carried 
away  by  the  purchaser,  did  not  appear.  The 
attorney  for  the  commonwealth  contended, 
that  the  words  "to  t>e  drunk  at  the  place 
where  sold  "  might  be  regarded  as  surplus- 
age, and  the  defendant  convicted  under  the 
3d  section  of  the  act  of  the  7th  March  1834, 
prohibiting  the  sale  of  ardent  spirits,  not  to 
be  drunk  at  or  in  the  place  where  the  same 


•Ardant  Splrita-: 
far  CoaiBioiiwtslth.— See  principal  case  ctccd  la  Com. 

T,  Scocc  10  Oratl-  TO.  TM.  and  .Aaf-no(>:  State  v. 
Cbnrch,  i  W.  Va.  1M.  See  Kenerallr,  monoerapblc 
nott  on  "Intoxicailna  Uduors"  appended  to  Tbon 
V.  Com..  SI  QratL  B8T. 
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ma;  be  sold:  bnt  the  court  inBtructed  the 
jury,  that  the  defendant  ought  not  to  be  con- 
victed under  that  indictment,  without  proof 
■aliBfying-  their  minds,  not  only  of  the  sell- 
iag.  bat  that  the  spirits  were  sold  to  be  drunk 
in  or  at  the  place  where  the  same  were  sold, 
or  in  some  bootb,  arboar  or  stall  appendant 
orcontigfnous  thereto.  To  which  opinion  and 
instmction  of  the  conrt,  the  attornej  for  the 
commonwealth  excepted.  The  jnry  found  a 
verdict  for  the  defendant,  and  the  conrt  ren- 
dered jadgment  of  acquittal. 

And  now  the  attorney  general,  oa  t>ehalf  of 
the  commonwealth,  petitioned  this  conrt  for 
a  writ  of  error  to  the  jadgment. 

FKY,  J.,  deUvered  the  opinion  of  the  court. 
—According  to  Tefft  v.  Commonwealth.  8 
Leigh  721,  the  present  is  a  casein  which  a 
writ  of  error  may  be  awarded  to  the  common- 
wealth. The  attorney  general  baa  asked  for 
one;  and  the  enquiry  Is,  what  error  the  rec- 
ord presents  7 

The  indictment  alleges  that  the  defendant, 
without  having  a  license  therefor  according 
to  law,  did  sell  by  retail  wine,  brandy  Ac.  to 
be  drunk  at  the  place  where  sold,  contrary  to 
the  form  of  the  statute  in  such  case  made  Ac. 
It  ia  evidently  founded  on  the  17th  section  of 
the  act  passed  March  7,  ISM.  That  the  spir- 
its were  to  be  drunk  at  the  place  where  sold. 
Is  necessary  to  constitute  the  offence  within 
that  section.  Bnt  failing  to  prove  this,  the 
attorney  for  the  commqnwealth  con- 
622  tended  "that  the  words  describing  that 
part  of  the  offence  might  be  rejected  as 
surplusage,  and  the  defendant  convicted 
under  the  3d  section  of  the  act  aforesaid. 
The  conrt  below  decided  otherwise ;  and,  we 
think,  with  good  reason. 

Without  deciding  what  would  be  a  good 
indictment  under  the  3d  section,  it  is  sufli- 
cient  to  say,  that  the  offences  described  by 
the  3d  and  l7th  sections  are  wholly  different. 
Under  the  I7th  section,  an  ordinary  license 
and  certificate  are  required  ;  under  the  3d, 
a  retail  merchant's  license  and  certificate. 
Under  the  17th,  the  spirits  must  be  sold  to  be 
diuDk  at  the  place  of  sale  ;  under  the  3d,  not 
to  be  drunk  at  such  place.  Under  the  l7th, 
the  fine  is  30  dollars  ;  while  that  under  the  3d 
is  twice  the  tax  upon  a  retail  merchant's 
license  for  the  time. 

The  offences  being  thus  different,  to  allow 
one  to  be  described  and  the  other  proved, 
Woald  be  contrary  to  the  plainest  principles 
of  justice,  and  opposed  to  the  end  of  all  plead- 
ing— that  the  defendant  may  have  sufficient 
notice  of  the  charge  against  him,  and  that  a 
verdict  and  judgment  upon  it  may  be  a  bar  to 
any  future  proceeding.  To  allow  it,  he  might 
not  only  tie  entrapped,  but  twice  harassed. 
Suppose,  on  the  gronnd  claimed  by  the  com- 
monwealth, the  jury  had  found  the  defendant 
guilty  ;  what  judgment  could  the  conrt  have 
rendered  7  Manifestly,  a  judgment  for  30 
dollars  fine,  under  the  17th  section.  The  rec- 
ord could  have  warranted  no  other.  Yet  the 
verdict  would  have  been  founded  upon  evi- 
dence of  an  offence  to  which  a  different  pen- 
alty is  attached.  And  should  the  defendant 
be  again  charged  with  the  latter  offence,  he 


could  not  (contrary  to  the  very  terms  of  the 
record)  aver  it  to  be  the  same  for  which  he 
had  already  suffered. 
We  are  all  of  opinion  to  deny  the  writ. 
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CrlBlDiI  Law— P«l«i]F— PrcHoccof  Ai 

—In  a  proaecotloD  for  felony,  tbe  accnaeil  must  be 
arralBued  aud  plead  In  person,  and  In  all  the  snt>- 
aeqaeut  proceedings  be  must  appear  InpersoD,  not 
by  attorney  :  and  sucb  appearance  la  person  must 
be  abewn  by  ibe  record. 


l^w—FsloDy- Prucnce  of  AcMMd— Rec- 
anL— It  has  been  uniformly  held  Id  VlrElnla  and 
Weat  Vlrelnta  that,  In  a  trial  for  felony.  It  Is  abso- 
lutely necessary  to  a  valid  convlctlOD  that  the  pris- 
oner shall  be  preaeut  In  court  whenever  anything 
Is  done  In  hla  case  In  any  way  allectins  bis  Interest- 
Tbua.  It  la  the  well  established  practice  that  a  pris- 
oner accused  of  felony  most  be  arraigned  In  person, 
and  must  plead  In  person  :  and.  Inallthesabsequent 
proceedings,  he  most  appear  In  person,  not  by  attor- 
ney ;  and  such  appearance  In  person  must  be  shown 
t>y  the  record.  Hooker  v.  Com..  ISOratt.  704,760,  aud 
fooUnolt :  foat-noU  to  Jackson  v.  Com..  I«  Qratt-  OH  ; 
Lawrence  t.  Com,.  X  Qratt.  8G0.  ffiS :  Bond  v.  Com,. 
SS  Va.  680,  S  S.  E.  Rep.  140  ;  Shelton  v.  Com.,  8B  Va.  4IB, 
16  B.  E,  Kep,  866  ;  Snodgrass  v.  Com,  S»  Va.  088,  ITS. 
E.  Bep.  XSg ;  Coleman  t.  Com..  SO  Va.  OSO.  19  5.  E, 
Sep.  101 :  ainigan'a  Case,  90  Va.  8%  IT  S.  E.  Rep. 
MS:  State  v.  Strander.  8  W.  Va.  6B1 :  State  v. 
CoDkle,  16  W.  Va.  746,  748. 74B,  7M  :  State  v.  Conoers. 
ao  W.  Va,  6:  Slate  T.  SutllQ.  !S  W.  .Va.  778 :  SUte  v. 
Qreer.  »  W.  Va.  811  :  State  v.  Parsons,  »  W.  Va. 
MO,  IB  S,  E,  Rep.  8T7.  All  these  casea  cite  the  princi- 
pal case  as  authority  on  this  sablecL 

The  record  must  show  anrmatlvely.  not  only  that 
the  prisoner  was  present  in  person,  bat  that  he,  in 
person,  pat  In  the  plea  of  not  guilty.  State  v.  Allen. 
46W.  Va.  (B,  30  S.  E.  Rep.  211,  citlns  the  principal 

But  the  .whole  record  may  be  looked  to.  aud.  If 
anything  appears  In  It  from  which  the  prisoner's 
presence  must  be  neceasarily  Inferred.  It  is  all  that 
the  law  reaulrea.  Benton's  Case,  SI  Va.  794,  21  S.  B. 
Rep,  4S6,  citing  the  principal  case.  See  also,  caaea 
collected  In  fool-neU  to  Lawrence  v.  Com.,  BO  Qratt. 
846. 

For  a  collection  of  cases  holding  that  the  fact  that 
the  accused  was  present  was  abown  by  the  record, 
see  foot-note  to  Hooker  V.  Com..  ISOrall.  768. 

Before  the  prlaoner'a  arraignment,  an  order  may 
be  made  In  hla  absence,    Boswell  v.  Com..  30  Qratt 

860.  ess. 

In  OlUlgan's  Case,  W  Va.  810.  S7  S.  E.  Rep,  KS,  It 
was  held  that,  after  ladgment.  it  Is  not  error  to  bear 
connael  for  the  prisoner  In  his  ab- 
i  no  bills  of  ezceptipn  tt 
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Writ  of  error  to  a  judg-ment  of  the  circuit 
superiour  court  of  law  and  chancery  for 
Cabell  county,  rendered  agaiast  the  plaintiff 
in  error  at  April  term  1838,  upon  an  indict- 
ment for  stealing  an  iron  gray  mare  of  the 
value  of  60  dollars,  the  property  of  Lewis 
Bench.  The  accused  belni?  found  guilty  by 
the  jury,  was  sentenced  to  imprisonment  for 
live  years  in  the  penitentiary. 

The  indictment  was  found  at  September 
term  1837  ;  and  at  that  term  the  prisoner  was 
led  to  the  bar  in  custody,  was  arraigned,  and 
pleaded  not  guilty.  Whereupon,  on  his  mo- 
tion, the  cause  was  continued  till  the  next 

The  record  then  states,  that  at  a  circuit 
court  continued  and  held  for  Cabell 
624  county  on  friday  the  27th  of  "April  1838, 
"  came  as  well  the  attorney  for  the  com- 
monwealth, as  the  prisoner  by  his  attorney, 
and  thereupon  came  a  jury,"  &c.  who,  hav- 
ing heard  the  testimony  and  arguments  of 
counsel,  retired  to  consider  of  their  verdict, 
and  not  agreeing  on  that  day,  were  adjourned 
until  the  next,  when  they  again  appeared 
in  court  and  rendered  their  verdict ;  "  where- 
upon the  prisoner  was  remanded  to  jail," 

When  brought  Into  court,  on  a  subsequent 
day  of  the  term,  to  receive  his  sentence,  the 
prisoner  moved  the  court  to  grant  him  a 
trial,  on  the  ground  that  the  verdict  was 
trary  to  the  evidence  ;  which  motion  being 
overruled,  he  excepted,  and  set  out  in  his  bill 
of  exceptions  all  the  material  facts 
cumstancea  proved  on  the  trial.  But  the 
cause  was  decided  in  this  court  without  refer- 
ence to  the  evidence. 

In  his  petition  to  the  general  court,  the 
prisoner  assigned  for  error  the  refusal  of  the 
circuit  court  to  grant  a  new  trial ;  insisting 
that  the  whole  evidence  only  shewed  hii 
have  t>een  guilty  of  a  fraud,  and  did  not  i 
rant  a  conviction  of  felony.  For  this  " 
other  errors  apparent  on  the  face  of  the 
ord,"  he  prayed  a  writ  of  error;  which  was 
awarded. 

The  cause  was  submitted  by  P.  It.  Grattan 
for  the  plaintiff  in  error,  and  the  attorney 
general  for  the  commonwealth,  without  argu- 

LOMAX,  J.,  delivered  the  opinion  of  the 
court. — The  first  error  relied  upon  in  the  pe- 
tition in  this  case,  the  refusal  of  the  court 
below  to  grant  a  new  trial,  this  court  haa 
deemed  it  unnecessary  to  consider,  because  it 
discovers  in  the  record  another  error,  which 
supersedes  the  necessity  of  considering  the 
first. 

The  well  established  practice  in  England 
and  in  this  state  is,  that  a  prisoner  accused 
of  felony  must  be  arraigned  in  person, 
and  must  plead  in  person ;  and  in 
625  *al1  the  subsequent  proceedings,  it  is 
required  that  he  shall  appearln  person. 
This  practice  is  staled  in  1  Chit.  Grim.  Law, 
411,  414.  It  is  there  laid  down,  that  the 
accused  in  capital  felonies  cannot  t>e  found 
guilty  in  his  absence ;  that  it  is  necessary  he 
should  personally  attend;  and  that  the  fact 
of   such   attendance    should    appear  "  ~ 

record.    The  rules  applicable  in  England  to 
trials  for  capital  felonies  are  believed,  ii 
general,  to  l>e  equally  applicable  in  this 


to  all  felonies  punishable  by  confinement  in 
the  penitentiary.  In  looking  into  the  english 
forms  of  entries,  it  will  be  found  that  the 
appearance  of  the  accused  is  carefully  stated 
upon  the  record  to  have  been  in  his  proper 
person.     4  Chitt.  Cr.  Law,  268. 

The  principles  on  which  this  practice  is 
founded  are  supposed  to  be  too  obvious  to 
sed  explanation  or  illustration. 
In  this  record  it  is  stated,  that  on  the  29th 
of  September  1837,  the  accused  was  led  to  the 
bar  in  custody  of  the  keeper  of  the  jail,  and 
thereupon  was  arraigned,  and  pleaded  ;  and 
on  his  motion  the  cause  was  continued  till 
the  first  day  of  the  next  term,  and  thereupon 
he  was  remanded  to  jail.  And  afterwards, 
at  a  circuit  court  *c.  held  on  the  27th  of 
April  1838,  "  came  as  well  the  attorney  for 
the  commonwealth,  as  the  prisoner  by  his  at- 
torney, and  thereupon  came  a  jury,"  Ac. 
The  jury  not  agreeing  upon  their  verdict 
on  that  day,  were  adjourned  over  until  the 
next  day  ;  and  afterwards,  on  Saturday  the 
28th  April  1838,  the  record  proceeds  to  state 
that  "  the  venire  impanelled  upon  the  trial 
of  this  cause  on  yesterday,  again  this  day 
appeared  in  court,  anil  retired  to  consider  of 
their  verdict,  and  after  some  time  returned 
into  court,  and  on  their  oath  do  say,  'We  of 
the  jury  find  the  prisoner,  Allen  M.  Sperry, 
guilty  of  the  felony  charged,  and  do  ascertain 
the  period  of  his  confinement  in  the  public 
jail  and  penitentiary  house  to  t>e  five  years ; 
and  we  further  find  that  the  mare  stolen 
626  'has  t>ecn  restored  to  the  owner  thereof. ' 
Whereupon  the  prisoner  was  remanded 
to  jail. 

If  it  can  beinferred,  from  the  circumstance 
that  the  prisoner  was  remanded  to  jail,  that 
he  was  personally  present  during  the  proceed- 
ings on  the  28th  of  April,  when  the  verdict 
of  conviction  was  found,  there  is  no  such  cir- 
cumstance stated  in  the  proceedings  of  the 
preceding  day.  The  only  statement  in 
regard  to  the  appearance  of  the  prisoner  on 
that  day,  is,  that  he  appeared  by  his  attor- 
ney ;  without  any  circumstance  stated  from 
which  It  can  necessarily  be  inferred  that  be 
was  personally  present.  An  appearance  by 
attorney  cannot  imply  that  the  prisoner  was 
personally  present  in  court:  and  therefore 
the  record  is  deficient  in  what  the  law  regards 
as  essential  to  be  stated  in  such  a  case. 

For  this  error,  therefore,  the  court  is  of 
opinion  that  the  judgment  must  be  reversed, 
and  a  venire  facias  de  novo  awarded. 


"Kirk  V.  CommonwAalth. 


Dsfsctlv*  Coants—Bflact.— me  com- 
mon .law  rale  of  practice  iu  criminal  cbbch.  that  one 
good  couat  In  aa  ludlctment  la  saOclent  to  snmtaln 
a  eeaeral  verdict  of  enllty,  Iiowever  defectlTe  tbe 
other  coQDts  may  be.  is  applicable  to  offences  pan- 
iHbahle  br  coutlneroent  Id  the  penltentiarr.  As  so 
boldlnr.  the  principal  case  1b  cited  la  Sblfflet  v. 
Com..  14  Oratt.  071. 

'.  II  Leisb  to.  contrary  tn 
held  that  this  rule  of  prac- 


In  Mowbray's  Cs 
the  principal  case.  It  w 
tlce  la  not  applicable  to 


isttfpenltenUanicl 
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■ome  ot  tbe  codqu  In  id  IndlctneDt  does  oot 
ifleel  the  Talldily  of  the  rest,  and  If  any  count  la 
lood.  iDdoment  may  befflTcaao'alnat  the  accused. 


In  Vtrrfnia.  wbere  Lbe  ]ary  la  to  ascertain  tbe  term 
at  Imprison  meat.  Blnce  ibe  evidence  on  tbe  bad 
counts  may  aKKravate  tbe  punlsbment  Imposed  by 
the  verdict-  The  court.  In  tbls  case,  speaklns 
tluvtlKb  Oholsoh.  J.,  said  Ibat.wblle  It  did  Dot  ques- 
tion the  EOUDdaess  of  tbe  broad  seneral  rule  tbat 
one  mod  count  In  an  Indictment  Is  anffldent  to  sus- 
tain Aotntral  verdict  of  puOrv.bowever  defective  tbe 
others  may  be.  It  did  not  tblnk  It  applicable  to  cases 
ot  central  vrrdtcts  under  our  lav.  which  not  only 
declare  tbe  auOl  bat  ascertain  tbe  paHiiAmttU  of  the 
accosed ;  or.  In  olber  words,  tbat,  while  the  rule 
boMiBood  where  tbe  verdict  la  limited  to  tbeslmple 
,  Issue  of  enilty  or  not  guilty,  It  does  not  apply  to 
casea  In  which  the  Inry  Is  required  not  only  to  pasb 
on  the  tcallt  of  tbe  accused,  but  alBo  to  ascertain  tbe 
amount  of  punlsbment ;  and  where,  from  tbe  find- 
ing, It  cannot  be  known  In  wbat  manner  the  lary 
Intended  to  apportion  the  punlsbmenl-  Tbreeof  tbe 
Jndeea.FKT.  Lee.  and  NicaO[.AB,  dissented  from  tbe 
opinion  of  tbe  majority  of  the  court.  To  tbe  dis- 
seutlnB  opinion  of  Fbt.  J..  Is  appended  a  note  In 
which  he  aaya :  "  When  thla  case  was  decided.  I 
bad  not  seen  Khi't  Can.  9  LtioA  <8T.  nor  waa  it  ad- 
verted to  in  tbe  discussion  of  the  present  case.  It 
may  be  referred  to,  I  tbink.  aa  atrongly  supporting 
tbe  views  I  bave  taken  In  this  opinion." 

In  Clere  v.  Com..  I  Gratt.  SIS,  ei8.  It  was  said  that. 
while  Page's  Case,  »  Leigh  «BT.  can  be  diatlntrnlsbed 
from  tbe  principal  case,  tbe  conflict  between  Mow. 
bray's  Case.  II  Leigh  MS.  and  Che  principal  case,  is 
neceasary  and  Irreconcilable.  In  tbls  case  (Clere  v. 
Com.)  the  decision  of  tbe  court  In  Mowbray's  Case, 
11  Leigh  MS.  is  approved  as  sound  law,  the  court 
holding  tbat  tbe  common-law  rule,  tbat  a  good 
count  in  the  Indictment,  where  there  are  other 
oauniawblcb  are  bad.  will  support  a  general  verdict 
of  guilty,  la  overruled  In  Virginia  as  to  oflencea 
which  are  panlsbable  by  confinement  in  ihe  penl- 

Thus  stood  tbe  law  and  adjudications 


IheAi 


)f  Marcn  H.  I84B,  v 


tatnine 


provision  (Sess.  Acta.  p.  IBS.  sec.  43).  wblcb  has  since 
been  substantially  embodied  In  tbe  Code  184B,  p.  Tn. 
i  H :  Va.  Code  IB8T,  f  4046.  In  these  words  :  "  When 
there  are  several  counts  in  an  indictment  or  Infor- 
mation, and  a  general  verdict  of  EUilty  Is  found. 
Judrment  shall  be  entered  against  tbe  accused.  If 
any  count  be  good,  though  otberabe  faulty-  Bntou 
the  irlaL  the  court,  on  the  motion  of  the  accused, 
may  inatmcl  theiury  to  disreKard  any  count  tbat  Is 
faulty-"  Tbe  eSect  of  this  provision  la  to  make  tbe 
common-law  rule  applicable  to  all  criminal  caaea. 
whatever  may  be  tbe  mode  of  punlahment.  and 
however  tfaemeasureofkmay  be  ascertained.  But 
Ibe  accused  la  effectually  protected  from  Injury,  by 
tbe  right  wblcb  is  given  him  to  have  the  faulty 
counts  excluded  from  the  conalderatlon  of  tbe  Jury. 
If  he  does  not  avail  himaelf  of  tbat  right  be  cannot 
complain  of  Injury.  Shlfflet  v.  Com.,  U  Oratt.  872  ; 
Band  T.  Com.,  9  Orall-  1-1(1.    In  this  last  caae.  the 
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t  did  a 


aside 


opinion  of  tbe  court,  bi 
Itneceasary  to  express  any  opinion  as  to  bow  far  tbe 
qnestlon  decided  in  tbe  caaea  above  mentioned  wa.t 
affected  by  tbe  statute,  further  than  to  say  that  one 
of  lia  manifest  designa  Is  to  farnlab  a  prisoner  aj-- 
ralgnedonan  indictment  containing  various  counts, 
some  of  which  are  faulty,  a  means  of  protecting 


Law- Passing  CiHnterlelt  Cola— EvideiKal'— 
Prodnctioii  of  ColH-Wfaoi  Excused.— In  a  proaecu- 
(ion  for  paasing  a  counterfeit  coin  to  a  person 
who  resldea  in  another  state.  If  a  snbpcena  for 
ancb  person  aa  a  witness  baa  been  issued  and  re- 
turned not  found,  tbe  fact  of  the  passing,  and  tbe 
counterfeit  character  of  thecoln,  may  be  proved 
withontproduclng  the  coin  at  the  trial. 

Sun*-3Mi»-Simet- Necessity  ol  PrMloeliic  Cola.— 
It  seems,  that  in  a  prosecution  for  passing  a  coun- 
terfeit coin,  tbe  prosecatorlaat  liberty  (o  prove 
the  fact  of  the  passing,  and  the  counterfeit  charac- 
ter of  the  coin,  without  either  producing  the  coin, 
or  accounting  for  ita  nonproductlon. 

Indlctawnt— Verdict  otOuilty  on  Some  Connts-Sffoct 
•s  la  Otbera.J— Where  a  verdict  flndsa  prisoner 
guilty  upon  HOme  of  tbe  counts  in  an  Indictment, 
aaylng  nothing  of  others.  Judgment  of  acaulttal 
should  be  entered  npon  those  counts  of  which  tbe 

Writ  of  error  to  a  judgment  of  the  circuit 
BUp«riour  court  of  law  and  chancery  for 
CabeU  coaaty,  rendered  against  the  plaintiff 
in  error  at  April  term  1838,  upon  an  indict- 
ment  for  C4>ufiterfeiting'   and  passing-   base 

The  indictment  contained  three  counts, 
Tbe  first  stated,  "that  James  Kirk,  on  the 
10th  of  March  1838,  at  the  county  of  Cabell, 
feloniously  did  pass  to  one  Aly  Williams  a 


blmaelf  against  any  prejudice  or  Injury  tbat  might 
arise  from  auch  faulty  counta,  to  wit,  by  a  motion, 
on  his  trial,  to  tbe  court,  to  instruct  the  Jury  to  dis- 
regard them  :  and  tbat  If  tbe  court  abould  refuse. 
to  tbe  prejudice  of  tbe  prisoner,  to  give  such  In- 
atructioo.  Itwould  be  an  error  which  he  would  have 
a  right  to  have  redressed  by  an  appeal.  In  this  ca.'^ 
II  waa  held  that  a  motion  to  exclude  evidence  which 
could  only  be  applicable  to  a  faulty  coontla  In  effect 
a  motion  to  disregard  that  count.  See  also, /ooi-iw(« 
Oratt  816  ;  monographic  note  on 


'  Indict: 


Enfor 


appended  to  Boj  le  v.  Com.,  14  Gratt  m*. 

'I'Pisslnfl:  Coantcrlelt  Coin— Bvideace.— See  mono- 
graphic noi«  on  "Forgery  and  Coanterfelting "  ap- 
pended to  Coleman  v.  Com..  26Qratt-  gffi. 

: I odldments -Verdict  ol  Qallty  «a  SooH  Caants- Ef- 
fect aa  to  Otbars,— In  State  v.  Cross,  44  W.  Va.  B21.  S» 
S.  E.  Rep.  fw,  it  is  said  :  "  It  is  clear,  by  authority 
Imperatively  binding  this  court,  that  where  there 
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r  more,  though 
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guilty,  tbe  Jury  necessarily  found  him  not  guilty 
on  others.  Tbe  court  should  render  Judgment  of 
acquittal  on  the  counts  on  which  he  la  not  found 
guilty,  tbongb  (be  verdict  iaallenlas  to  them,  and. 
If  tbe  court  omits  such  judgment,  tbe  law  enters  It 
Lithgow'a  Case,  2  Va.  Cas.  587 ;  Bennet's  Caae,  S  Va. 
Cas.  2S5:  Kirk'i  Catt.  »  Liioh  flS7;  Stuart's  Case.  2S 
Gratt  »60.  8&8."  To  the  same  effect,  see  the  principal 
case  cited  In  Livlugston  v.  Cotn..  14  Qralt-  flOfl  ;  Page 
V.  Com.,  jearatt.  »48  ;  Klcharda  v.  Com..  Si  Va.  118  : 
Brigga  V.  Com,.  B2  Va.  E68 :  foot-noU  to  Com.  v.  Ben- 
net  3  Va.  Cas.  B3B.  See  also.  /oo(.no(e  toPage  v.  Com.. 
B  Leigh  6ea  ;  monographic  i«jr«on  "Indictments.  In- 

V.  Com.,  14  Gratt.  tUt. 


1"  appended  to,  Boyle 
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certain  counterfeit,  forg-ed  and  base  coin,  of 
the  likeness  and  similitude  of  the  mezican 
coin  and  money  called  adollar,  current  within 
the  commonwealth  of  Virg'inia,  as  and  for  a 
dollar,  with  intention  to  injure  and  defraud 
the  said  Alj  Williama,  he  the  said  James 
Kirk,  at  the  time  he  so  as  aforesaid  passed 
the  said  base  coin,  well  knowing  the  same  to 
be  false,  forged  and  counterfeited,  contrary 
to  the  form  of  the  statute  Ac." — The  second 
count  charg-ed  a  passingr  and  offeriu)^  to  pass 
to  Aly  Williams,  with  intent  to  injure  and 
defraud  the  persons  inhabiting'  the  common- 
wealth of  Virg-inia.— The  third  count  chargfed 
the  said  Kirk  with  forg-ing  and  counterfeit- 
ing two  base  coins  of  the  likeness  and 
62S  similitude  *of  the  mexican  dollar,  with 
intent  to  injure  and  defraud  the  per- 
sons  inhabiting  the  commonwealth  of  Vir- 

The  prisonermoTcd  to  quash  each  count  in 
the  indictment  ;  which  motion  waioverruled. 
He  then  pleaded  not  guiily,  and  the  jury 
impanelled  for  his  trial  rendered  a  verdict 
in  these  words :  "We  the  jury  find  the  pris- 
oner, James  Kirk,  guilty  of  the  felony 
charged  in  the  two  first  counts  in  the  indict- 
ment, which  passing  and  ofFering  to  pass 
was  committed  on  the  first  day  of  March  1838 ; 
and  we  do  ascertain  the  period  of  his  confine- 
ment in  the  public  jaU  and  penitentiary 
house  to  be  ten  years,  if  from  the  law  that  is 
the  least  period  prescribed ;  but  if  five  years 
be  the  minimum,  then  we  ascertain  the  period 
of  his  confinement  in  the  public  jail  and 
penitentiary  house  to  be  five  years,"  The 
verdict  look  no  notice  of  the  third  count. 

On  the  trial  the  prisoner  filed  two  bills  of 
exceptions.  The  first  bill  set  forth,  that  at 
the  trial  the  attorney  for  the  commonwealth 
offered  to  give  evidence  and  proof  that  the 
prisoner,  at  his  residence  in  Cabell  county, 
had  passed  to  a  certain  Aly  Williams  a  coun- 
terfeit dollar  of  the  likeness  and  similitude 
of  a  mexican  dollar,  current  in  this  common- 
wealth, knowiipg  the  same  to  be  forged  and 
counterfeited:  but  without  producing  the 
coin  HO  alleged  to  have  been  passed,  and  for 
passing  which  the  prisonerwaa  then  on  trial. 
That  it  had  also  appeared  in  evidence  that 
the  said  Aly  Williams  resided  In  Kentucky 
at  the  time  of  the  trial,  and  that  a  subpoena 
had  been  issued  for  him,  returnable  to  that 
term  of  the  court,  which  subpoena  bad  been 
returned  not  found.  Whereupon  the  pris- 
oner objected  to  the  admissibility  of  any 
evidence  going  to  prove  the  passing  of  such 
counterfeit  dollar  as  aforesaid,  or  that  the 
same  was  forged  and  counterfeit,  unless  the 
attorney  for  the  commonwealth  first  pro- 
duced in  court  the  same  coin  so  alleged  to  be 
forged  and  counterfeit,  and  to  have 
629  been  'passed  as  aforesaid.  This  ob- 
jection was  overruled,  and  the  attorney 
for  the  commonwealth  permitted  to  give  evi- 
dence of  the  passing  aforesaid,  and  that  the 
dollar  so  passed  was  forged  and  counterfeit, 
and  passed  by  the  prisoner  with  full  knowl- 
edge thereof:  without  the  production  of  the 
said  forged  and  counterfeit  dollar,  and  with- 
out any  other  preliminary  proof  than  as 
aforesaid.  To  which  opinion  of  the  court 
the  prisoner  excepted. 


The  second  bill  of  exceptions  was  taken 
to  an  opinion  of  the  court  refusing  a  new 
trial,  which  was  moved  for  by  the  prisoner, 
on  the  ground  that  the  evidence  did  not 
warrant  the  verdict.  This  bill  set  out  all  the 
facts  proved  in  the  cause.  It  is  unnecessary 
to  state  them,  since,  by  the  unanimous 
opinion  of  the  general  court,  they  fully  sus- 
tained the  conviction. 

The  circuit  court  rendered  judgment  that 
Kirk  be  imprisoned  in  the  penitentiary  for 
ten  years,  "the  period  by  the  jurors  in  their 
verdict  ascertained." 

P.  R.  Grattan  for  the  plaintiff  in  error, 
and  the  attorney  general  for  the  common- 
wealth, submitted  the  case  without  argument. 

ALI.GN,  J.,  delivered  the  opinion  of  the 
general  court. — The  first  question  for  the 
consideration  of  this  court  grows  out  of 
the  motion  to  quash  each  of  the  counts  in  the 
indictment.  A  majority  of  the  court  are  of 
opinion,  that  it  is  not  necessary  to  decide 
upon  the  sufficiency  of  each  count.  The  first 
count  is  free  from  objection,  and  the  verdict 
finds  the  prisoner  guilty  of  the  felony ' 
charged  in  the  first  and  second  counts,  and 
ascertains  the  term  of  his  imprisonment  at 
the  lowest  period  allowed  by  law.  Every 
separate  count  is  in  the  nature  of  a  distinct 
indictment  ;  and  though  in  civil  actions, 
before  the  law  was  changed  by  our  statnte, 
where  the  declaration  contained  sev- 
630  eral  counts,  some  of  which  *were  good 
and  others  defective,  and  the  jury  gave 
entiredamages,  judgment  could  not  be  given, 
this  rule  did  not  apply  to  criminal  cases. 
The  defect  of  some  of  the  counts  does  not 
affect  the  validity  of  the  rest,  and  if  any 
count  is  good,  judgment  may  be  given-  1 
Chit.  Grim.  Law,  249  ;  Id.  640.  It  is  not  pei^ 
ceived  that  the  prisoner  is  subjected  to  any 
inconvenience,  or  liable  to  be  taken  by  sur- 
prise, by  the  operation  of  this  rule.  He  ia 
apprized  by  the  indictment  of  the  charges 
against  him,  and  should  be  prepared  to  tueet 
them  ;  and  if  upon  the  trial  he  supposes  that 
the  evidence  does  not  justify  a  conviction 
upon  any  of  the  counts,  be  can  save  the  point 
by  spreading  the  facts  proved  upon  the  rec- 
ord, and  moving  in  arrest  of  judgment  or 
for  a  new  trial. 

On  his  trial  the  prisoner  objected  to  the 
admission  of  any  testimony  to  prove  the 
passing  of  the  coin,  or  that  the  same  was 
forged  or  counterfeit,  without  the  production 
of  the  piece  of  money  alleged  to  be  forged 
and  passed  ;  and  that  if,  under  any  circum- 
stances, such  evidence  would  be  admissible, 
a  proper  ground  for  its  introduction  had  not 
been  laid  here.  The  absence  of  the  forged 
pieces  may  increase  the  difficulty  of  proving 
the  prisoner's  guilt ;  but  there  seems  to  tw 
no  good  reason  for  rejecting  evidence  tend- 
ing to  satisfy  the  jury  of  the  fact  of  the 
felonious  passing,  and  that  the  pieces  passed 
were  counterfeit.  If  the  rule  were  as  con- 
tended for,  then  secondary  evidence  could 
never  be  received  in  a  prosecution  for  forgery; 
for  the  objection  covers  the  whole  ground, 
that  the  production  of  the  forged  piece 
was  essential,  and  that  all  testimony  to 
prove  its  connterfeit  character  and  the 
felonious  passing,  ,w[as  ,  in^dfii^l^lbLqvniiless 
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the  coin  was  produced.  The  contrafy  has 
been  repeatedly  established  by  the  courts 
in  this  cmmtry  and  in  England.  Pen- 
dleton's case,  4  Leigti  694 ;  2  RuMell  674. 
Id  tbe  case  before  us,  the  attorney  for  the 
commonwealth  had  proved  the  passing-   to 

Aly  Williams;  that  Williams  then 
631     resided    in  tbe    state  of  "Kentucky ; 

and  that  a  subp<£Da  for  bim  had  been 
issued,    and   returned   not   found.     Without 


dence  is  to  be  produced, 
absence  accounted  for,  and  conceding,  for 
tbe  sake  of  argument,  that  it  does,  it  would 
seem  that  a.  sufficient  ground  for  the  intro- 
duction of  such  testimony  was  laid  here. 
Tbe  coin  had  been  passed  to  a  person  living 
withont  the  commonwealth ;  there  was  no 
mode  of  enforcing  his  attendance  ;  and  the 
eommonwealtb  had  done  all  that  was  In  her 
power  to  do.  The  ground  of  tbe  rule  is  a 
suspicion  of  fraud.  J'or  if  it  appear  that 
there  is  better  evidence  of  the  fact,  which  is 
withheld,  a  presumption  arises  that  the  party 
baa  some  sinister  motive  for  not  producing 
it.  No  such  presumption  can  arise  here. 
The  coin  in  question  was  never  in  the  cus- 
tody of  the  officers  of  the  commonwealth,  or 
under  their  control.  Nor  would  inquiry  of 
Williams  have  aided  them.  His  statements 
not  nnder  oatb  could  not  have  been  used,  and 
unless  he  appeared  and  proved  the  identity 
of  the  coin,  the  inquiry  wonld  have  been 
vain.  Some  cf  tbe  court,  however,  are  of 
opinion  that  the  rule  referred  to  does 
apply  to  tbe  case  in  question.  Where  a 
forged  instmment  is  set  out  in  tbe  indict- 
ment, it  may  t>e  more  necessary  to  produce 
the  instmment  to  compare  it  with  the  instru- 
ment described  ;  but  the  fact  of  its  counter- 
feit character  is  etill  to  be  established  by 
proof,  and  though  an  inspection  of  the  in- 
strument may  tend  to  facilitate  the  proof, 
the  fact  may  also  be  established  by  the 
testimony  of  witnesses  who  have  examined 
it,  or  by  the  confessions  of  the  accused. 
Moore's  case,  2  Leigh  705,  tbe  defendant  was 
indicted  for  the  larceny  of  bank  notes. 
It  was  objected  that  the  notes  should  have 
been  produced,  to  ascertain  their  identity, 
and  whether  they  were  genuine  and  of  value. 
The  court  decided  that  it  was  unnecessary 
to  produce  them  ;  that  it  was  the  province 
of  the  jury  to  judge  of  their  genuiae- 
632  nesB  by  the  *evidence.  If  not  pro- 
duced, that  circumstance  weakens  the 
proof,  but  does  not  destroy  tbe  competency 
of  tbe  other  evidence  to  prove  them  to  be  of 
value.  It  is  conceived  by  some  of  the 
that  the  same  principle  applies  to  the 
in  question.  The  coin  alleged  to  be  forged 
is  not  set  out  in  the  indictment  by  it: 
or  purport,  as  in  the  case  of  forged 
menta.  Whether  the  piece,  if  produced,  was 
the  one  passed  and  is  counterfeit,  would 
depend  at  last  upon  the  evidence  ;  and  the 
question  is  one  which  relates  to  the  measure 
and  qnantity  of  evidence,  of  which  the  jury 
are  the  judges,  and  not  to  the  quality  of  the 
evidence  when  compared  with  some  other 
evidence  of  a  snperiour  degree. 


tailed  in  the  second  bill  of  exceptions ;  the 
court  being  unanimously  of  opinion,  that 
the  finding  of  the  jury  waa  well  warranted 
by  the  facts  and  circumstances  proved  on 
tbe  trial. 

There  is  error,  however,  in  the  judgment 
of  the  court  sentencing  the  prisoner  to  ten 
years  confinement  in  the  penitentiary.  The 
conviction  took  place  after  the  passage  of 
the  act  of  March  17,  1838.  This  law  took 
effect  from  its  passage,  and  provides  that  if 
any  persons  shall  be  convicted  of  any  of  the 
ofFences  mentioned  in  the  first  section  of  the 
act  to  punjsh  forgeries,  1  Rev.  Code,  ch.  154, 
p.  578,  it  shall  be  lawful  to  sentence  such 
person  to  confinement  in  the  penitentiary 
for  a  term  not  less  than  five  years.  From 
the  verdict  it  appears  that  the  offence  in  this 
case  was  committed  before  the  passage  of 
the  act.  But  the  law  is  general  in  its  terms, 
and  applies  to  all  cases  of  convictions  after 
its  passage.  The  trial  in  this  case  occurred 
shortly  after  the  law  was  passed,  and  though 
a  rumor  of  its  passage  had  reached  the 
county  where  the  trial  took  place,  it  is  mani- 
fest from  the  finding,  that  the  precise  terms 
of  the  law  were  not  known,  or  whether  it 
was  general,  or  was  confined  to  cases 
which  might  occur  thereafter.  The 
633  "verdict  was  intended  to  give  the  pris- 
oner the  benefit  of  the  law  if  it  applied 
to  his  case ;  and  the  court  acting  on  the  law 
then  before  it,  sentenced  him  to  ten  years 
confinement.  This  error  can  be  corrected 
by  this  court  reversing  the  judgment  and 
entering  such  judgment  as  the  circuit  court 
should  have  entered. 

The  verdict  takes  no  notice  of  the  third 
count  of  the  indictment.  In  such  case  it  has 
been  decided  by  this  court  (Commonwealth 
V.  Bennet,  2  Va.  Gas.  235.)  that  a  judgment 
of  acquittal  should  be  entered  on  tbe  count 
as  to  which  the  jury  have  not  found.  This 
can  be  done  in  the  judgment  to  be  entered 

Judgment  reversed ;  and  this  court  pro- 
ceeding dec.  it  is  considered  that  the  plaintiff 
in  error  be  imprisoned  in  the  public  jail  and 
penitentiary  house  for  the  term  of  five  years, 
the  lowest  period  by  the  jurors  in  their  ver- 
dict ascertained,  and  that  he  be  kept  in  a 
solitary  cell  on  low  and  coarse  diet,  for  tbe 
space  of  one  twelfth  part  of  the  said  term  ; 
and  that  be  be  acquitted  of  the  charge  con- 
tained in  the  third  count  of  the  indictment. 


Brown  V.  Commonwaallh. 

Decemt>er,  IBSg. 

Bvidance-ConfMslMi— Jary    Maj  DUrSKsrd    Part*— 


Jitrr  May    Dbreswd  Part. 

—The  Jury  are  to  welrt  cooiesslons,  like  other  evi- 
deuce,  and  believe  or  dlBbeileve  them,  in  whole  or 
liipa.n,  as  reason  may  decide;  and  If,  from  op- 
posliiK  evidence  or  tbe  confession  Itself,  facts  ap- 
pearwhlch  aresumcient  tosaUsfy  a  rational  mind 
that  a  partis  not  trae.  Itousht  to  be  rejected.  Ear- 
barC's  Case.  8  Leigh  (TS.  clttni:  the  prlnclpsl  caiie  aa 
authority.  See  also,  monosraphlc  nottou  "Con- 
fessions" appended  to  Schwartz  v.  Com..  27  Gratl. 
It  is  unnecessary  to  set  out  the  facts  de-   vet. 
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Whol*  MnM  Oo  to  Jni7.t~Wbere  tbe  confeMlon  ot 
a  prisoner  la  giTen  In  evidence,  the  wbole  mill 
to  tbe  tDry  :  but  tbe  whole  Is  not  neceuarll7 
taken  as  tme  :  on  tbe  contrary.  If.  from  opposlns 
evidence  or  the  confeaBlon  Itself,  facts  appeal 
wblcb  are  HaCQcIent  to  aatlsfy  a  rational  mind  ibat 
a  part  Ii  not  true.  It  ousbt  to  be  dlaregarded. 
Same— Same— 5aBi.— Case  In  wblcb  tbe  eicnlpatory 
part  of  a  prisoner's  confession  was  proiwrly  dis- 
credited by  tbe  Jury. 

Petition  for  writ  of  error  to  a  judgment  of 
the  circuit  superionr  court  of  law  and  chanc- 
ery for  Waahin^ton  county. 
6^  "The  petitioner,  Shadrack  Brown, 
was  indicted  and  tried  at  October  term 
1S38,  for  taorseslcalinf.  The  jury  having 
found  him  RUilty  of  the  charge,  and  ascei 
tained  his  term  of  imprisonment  in  the  peni 
tentiary  to  be  five  years,  he  thereupon  moved 
the  court  to  set  aside  the  verdict  and  gran' 
him  a  new  trial,  on  the  ground  that  the  evl 
dence  did  not  warrant  the  finding  ;  and  thi 
court  having  overruled  the  motion  and  ren' 
dered  judgment  according  to  the  verdict,  he 
excepted  to  ita  opinion,  and  set  fortb  In  hit  bill 
of  exceptions  the  facts  proved  on  the  trial. 
They  will  be  found  sufficiently  stated  in  the 
opinion  of  this  court,  which  was  delivered  by 

SCOTT,  J.  The  question  in  this  cast  ' 
whether  the  jury  were  warranted  in  taking 
as  true  that  part  of  the  confession  of  the  pe- 
titioner which  tended  to  prove  his  guilt,  and 
rejecting  that  which  exculpated  him  7  A 
majority  of  the  court  are  of  opinien  that  they 

When  the  confession  of  a  party,  either  in 
a  civil  or  criminal  case  (for  the  rule  is  the 
same  in  both)  is  given  in  evidence,  the  whole, 
as  well  as  that  part  which  makes  for  him  as 
that  which  is  against  him,  must  be  taken  to- 
gether and  go  to  the  jury  as  evidence  in  the 
case.  But,  like  other  evidence,  it  must  be 
weighed,  and  believed  or  disbelieved,  in 
whole  or  in  part,  as  reason  may  decide.  The 
jury  cannot,  by  a  mere  arbitrary  exercise  of 
(he  will,  take  a  part  to  be  true,  and  reject 
the  residue.  If,  therefore,  there  be  nothing 
in  the  case  warranting  such  a  discrimina- 
tion, the  whole  must  be  taken  to  be  true. 
But  if,  from  opposing  evidence,  or  the  con- 
fession itself,  facts  appear  which  are  sufB- 
cient  to  satisfy  a  rational  mind  that  a  part  is 
not  true,  it  ought  to  be  rejected.  1  Phil- 
lip's Evi,  3d  american  edi.  p.  85;  Rex  v. 
Jones,  2  Carr.,  and  Payne  39;  Rex  ».  Hig- 
gins,  3  Id.  603;  Rex  v.  Clewes,  4  Id.  221. 
When  tried  by  this  rule,  we  think  the  ex- 
culpatory statement  of  the  petitioner 
635  *was  properly  disbelieved  by  the  jury. 
It  was  highly  improbable,  contradic- 
tory, and  its  whole  character  tended  rather 
to  prove  guilt  than  innocence.  He  waa  met 
by  an  acquaintance,  about  sunset  ia  tbe 
evening   preceding  the  night   in  which  the 


tie  Mual  O*  lo  Jury.— If  a  proae- 

1  prisoner,  be  mnat 
take  tbe  wbole  together  and  cannot  select  one  part 
and  leave  another  ;  ajjd  if  there  be  either  no  evi- 
dence In  the  case  or  no  other  evidence  incompati- 
ble with  It.  tbe  declaration  so  addnced  In  evidence 
mnslbetakentobe  true.  Parrlsb  v.  Com..  Bl  Va. 
IB,  citing  the  principal  case. 


horse  In  question  was  stolen,  six  or  seven 
miles  from  the  residence  of  the  prosecutor, 
but  passed  on  at  the  distance  of  fifteen  or 
twenty  yards  without  speaking,  seemingly 
wishing  to  avoid  being  recognized.  Accord- 
ing to  his  own  account,  he  purchased  tbe 
horse  in  the  early  part  of  the  night,  after 
the  usual  preliminary  chafFering,  for  one 
fourth  of  his  value,  in  the  lane  of  tbe  proae- 
cutor,  and  within  sight  of  his  house,  from  a 
man  whom  be  did  not  know,  and  who, 
although  his  name  is  given,  seems  to  be 
equally  unknown  to  every  body  else,  for  we 
hear  no  more  of  him.  It  suddenly  occurred 
to  him,  from  the  amallness  of  the  price,  that 
the  horse  was  either  unsound  or  had  been 
stolen;  and  thereupon,  instead  of  pursuing 
the  supposed  swindler  or  felon,  he  abandoned 
his  previous  intention  of  spending  the  night 
at  a  neighbouring  house,  resolved  to  turn  a 
penny  by  a  speedy  sale,  turned  in  an  opposite 
direction,  and  by  breakfast  time  next  morn- 
ing had  ridden  this  probably  unsound  horse 
a  distance  of  thirty-eight  miles  over  a  rugged 
country,  to  the  house  of  a  mr,  Cass  in  Ten- 
nessee, with  whom  he  exchanged  him  for  a 
watch  of  about  half  his  value.  Ue  then 
passed  into  North  Carolina,  the  place  of  hta 
birth.  From  the  evidence  of  the  prosecutor 
it  appears  that  the  horse  was  traced  by  his 
footprints  from  the  field  out  of  which  he  waft 
taken,  into  a  road  leading  to  Tennessee. 
along  which  he  rapidly  passed  in  that  direc- 
tion, and  was  found  in  the  possession  of  Cass ; 
from  whose  description  of  the  petitioner,  the 
prosecutor  was  enabled  to  pursue  and  arrest 
him.  When  arrested,  he  protested  bis  inno- 
cence, and  declared  his  ability  to  prove  an 
alibi.     Upon  second  thought   he  abandoned 

that  position,  and  gave  the  account 
636      above  stated.     He  *was  armed  with  a 

brace  of  pistols,  a  breast  dirk,  and  a 
dirk  knife.  He  drew  t>oth  pistols  upon  tbe 
constable,  and  threatened  to  shoot  blm  if  he 
laid  hands  on  him.  After  being  taken,  he 
attempted  to  escape.  The  watch  was  found 
concealed  in  the  shoe  of  his  saddle  bags ;  and 
the  reason  he  gave  for  tbe  concealment  waa, 
that  he  bad  heard  that  the  prosecutor  was  in 
pursuit  of  a  taorsethief,  and  it  occurred  to 
him  that  he  had  bought  and  sold  the  borse 
that  had  been  stolen.  And  this  device,  and 
resistance,  and  attempt  to  escape,  were 
resorted  to  by  a  man  who  was  arrested  In  the 
county  in  which  be  was  bom,  and  (with  the 
exception  of  two  years  spent  in  the  west)  had 
passed  his  life,  and  within  fifteen  miles  of 
the  residence  of  his  father. 

Writ  of  error  refused— SMITH,  DANIEL. 
CLOPTON,  CHRISTIAN  and  ALLEN, 
judges,  dissenting. 


Morrisv.  Commonwealth. 
December.  IBB. 
Crlstloal  Law—Rafusal  «f  Buaialnt  Coart  to  Oraat 
Contlaowice— How  AdvantsK"  Taken.— The  refusal 
of  the  eiamlnlne  court  to  erant  tbe  prisoner  a  con- 
tlnnance  of  tbe  case.  Is  no  cround  for  arrestlaB 
JndKinent  In  the  circnit  court:  bnt.  If  available 
there  at  all.  It  should  be  taken  advaniave  of  by 
plea  in  abatemcntor  motioato  aoash  tbe  IndJci- 
"•"■■  Dinlz.diyLlOO'jIC 


jOOg[( 
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MooRB  V.  Commonwealth. 


Petition   for  writ  of  error  to  a  jndgn 
of  the  circuit  »uperionr  court  of  law  and 
chancer?  f or  Che«terfieW  county. 

The  petitioner,  toeing:  indicted  at  October 
term  1S38  for  larceny,  was  tried,  convicted, 
and  sentenced  to  imprisonment  for  two 
years  in  the  penitentiary.  After  the  verdict 
was  rendered,  he  moved  the  court  to  arrest 
the  judgment  against  him,  on  the  ({ground 
that  in  the  examining'  court,  an  appli- 
637  cation  which  he  made  for  a  'continu- 
ance  of  the  cause  had  been  improperly 
refnaed.  The  bill  of  eiceptiona  taken  to  the 
opinion  of  the  examining  court  was  set  out  in 
hxc  verba  In  the  record  of  the  circuit  court. 
On  argnment  of  the  motion  to  arrest  the 
JDdgment,  the  circuit  court  held  that  the 
examining  court  did  not  err  in  refusing 
the  continuance,  and  therefore  overruled  the 

SMITH,  J.,  delivered  the  resolntion  of  the 
general  court.— It  is  deemed  unnecessary  to 
decide  whether  the  examining  court  erred  in 
refusing  to  continue  the  case  an  the  motion 
of  the  prisoner,  or  whether  such  an  erro  . 
committed,  could  in  any  way  avail  the  pris- 
ooer  in  the  circuit  court ;  this  court  being 
unanimously  of  opinion  that  the  plea 
errors  in  arrest  of  judgment  could  noi 
sustained,  inasmuch  as  it  suggests  matter 
making  no  part  of  the  record,  but  matter 
which,  if  the  prisoner  could  have  availed 
himself  of  it  at  all,  should  have  been  taken 
advantage  of  by  a  plea  in  abatement,  i 
motion  to  quash.  Cohen's  case,  2  Va.  Cas. 
158  ;  William  Angel's  case.  Id,  231. 

Writ  of  error  refused. 


of  the  Erand  Jnrors  w 
trial  of  the  Isaae  JdId 
that  the  only  land  to 
flndlnK  the  lodlctmeu 
OBI  acrei 


B  not  a  freeholder.  On  the 
a  on  this  plea.  It  appears 
hlcb  J.  R.  at  the  time  of 
had  title,  was  a  parcel  la 
formerly  part  of  a  larre' 
bQt  partly  In  W.  couuly: 
the  wbole  tract  was  offered 
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'Commonwealth  v.  Young, 


I  Record  Mast 


December.  ISa. 
CriBtoal    Law— Com  Adjonraad— W 

Sfc»w.— me  record  of  a  case  adjoai 
colt  coart  to  the  geaeral  court  mi 
inch  adloamment  was  with  the  consent  of  the 

Upon  an  indictment  against  Young  in  the 
circuit  snperiour  court  of  law  and  chancery 
for  Dinwiddle  county,  that  court  adjourtied 
to  the  general  court,  for  novelty  and  d' 
cnlty,  two  questions   arising  in  the   cat 
but  the  record  did  not  state  that  the  questi 
were    adjourned    with    the  consent   of    the 
defendant. 

SMITH,  J.,  delivered  the  reaolutlon  of  the 
general  court. — The  court  is  unanimously  of 
of^nion  that  it  has  no  jurisdiction  to  decide 
the  questions  adjourned  to  it,  because  it  does 
not  appear  by  the  record  that  the  adjourn- 
ment waa  with  the  consent  of  the  defendant. 
See  Garth's  case,  3  Leigh  761. 

639  'Moorav.  Commonwealth. 

I>ecemt>er.  1838. 


■Onad  Jmnr  — QnaHflcatkn  —  FreeboMer.—  Ho 
ton.  or  srrantors  In  deeds  of  crast  made  to  u 
debta.  while  In  poBBemlOQ  and  entitled  to  Itie  etjaHy 
of  redciDptlon.  aresood  crand  Inrors   In  Vlrtrinl 
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tract  iylDg  m 

In  whicti  latter 

for  Bale  In  laiK. 

i  taxes  remained  nnpald  on  the  tst 
It  in  18M,  tbe  owner  conveyed  the 

debts  speclfled  in  the  deed  shodld  not  be  paid 
within  S  months,  tbe  trustee  shonld  sell  the  land 
and  pay  those  debts:  butuuder  this  deed,  do  sale 
was  ever  made:  thatln  ISST,  the  srantor  la  the 
trost  deed  sold  and  conveyed  to  J.  R.  tbeCBl  acres. 
of  which  J.  It.  immediately  received  possession, 
and  remained  la  possession  at  Cbe  time  he  was 
siTora  as  a  erand  jnror.  Veri 
wealth;  and  motion  to  set  the  vi 
have  been  properly  overruled. 

BlK«ay—Evld«c«- Proof  ol  Marrlaga-Wlut  Certifi- 
cate of  Marriage  Adalsslble,— On  a  trial  for  bls- 
amy.  a  certificate,  statlar  that  priMoner  was 
married  to  J.  P,  by  the  person  whose  name  Is  snb- 
scrlbed  thereto,  and  appearing  to  have  been  re- 
turned by  him  w  the  county  court,  bat  nowise 
BhewlnK  that  he  was  a  person  aulborized  to  cele- 
brate marrlare,  Isoffered  In  evidence  by  the  prose- 
cutor. "  for  the  purpose  "  (as  a  bill  of  exceptions 
eied  by  the  prisoner  states)  "of  provlax.  In  cou- 
neiloo  with  other  evidence,  a  marrlase  between 
the  ptisoner  and  J-  F."— and  thonsh  objected  toby 
the  prisoner.  Is  admitted  by  the  conrL  Od  tbia 
BTOund.  prisoner  applies  lo  the  reneral  court  for 
a  writ  of  error  :  which  Is  refnsed. 

ftune-Swaa~Ssme~Uceasa  Need  Not  Be  ProduCBd.— 
On  a  trial  for  blsamy,  evidence  may  be  riven  of 
prisoner's  marriage  onder  a  license  purporting  to 
have  been  Issued  by  the  clerk  of  ihe  proper  court. 
and  of  the  fact  that  snch  a  license  was  Issued  (o 
tbe  prisoner,  without  produciui'  the  license  Itself. 
tboncb  It  be  within  tbe  power  of  tbe  common- 

CoBtlnouice— Abetoce  of  Wltosss.t— Case  lu  which 
Burcber'sCase,  2Rob  828,  Com.   v.  Helmondollor.  * 

Qratt  MO,  both  clUns  tbe  principal  case.  So  tbe  leral 
title  In  tbe  person  Is  clearly  oot  necessary  to  coustl* 
lute  him  a  freeholder.  Stale  v.  McAllister,  38  W, 
Va.  fiW,  IB  S.  E.  Rep.  rrt,  citlnr  the  principal  case  : 
Burcher's  Case.!  Rob.  827.  See  fnrther.  ou  thlSBUl>- 
Ject.Com,  V.  Carter.  S  Va.  Cas.  319,  and  /oot-iuU: 
monoETaphIc  nt>ti  oo  "Indictments.  Informations 
and  Presentments  "  appended  to  Boyle  v.  Com..  14 
Qratt  871. 

Same-Want  of  QusllHcaUon-tlow  Oblectton  Hade. 
— See/iJO(-oo(*  toCom.  v.  Cherry,  a  Va.  Cas.  30:  East- 
bam  V.  Holt,  43  W.  Va  Bifl.  Z7  S.  E.  Rep.  HW.  citing  the 
prluclpalcase  :  monoKrapbIc  ante  on  "Indictments, 
ID  formations  and  Presentments  "  appended  to  Boyle 
V.  Com..  l4Gratt.ff?4. 

Pleas  lo  Abotenent— Oa  What  Poanded.- Pleas  In 
abaCetnenCare  either  founded  on  some  defect  appar- 
ent on  the  face  of  the  record,  or  upon  some  matter 
of  fact  extrinsic  of  the  record,  which  renders  It 
InsulBclent-  TlUey  v.  Com.,  8»  Va,  153,  16  S.  E.  Rep. 
sat.  citing  the  principal  case;  Day  v.  Com.,  S  Gratt. 
MB,  and  Com,  v.  Iiong,  S  Va.  Cas.  318,  On  the  general 
subject  of  pleas  In  abatement,  see  monographic  noli 
on  "'  Abatement.  Pleas  In  ■'  appended  lo  Warren  v. 
Sannders.  £7  GratL  3Se, 

tConHniuDce-AbMHiee   ol  Wltaclnk -- See.  jmoao- 
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pdBoner'B  motion  f< 
of  tbe  absence  of  a  '' 
propeily  o  verm  led. 
Petition  for  writ  of  error  to  a  judgment  of 
the  circuit  superiour  court  of  Uw  »nd  chan- 
cery for  Scott  county,  rendered  against  the 
petitioner  at  September  term  1838,  upon  an 
indictment  for  bigamy,  in  marryinc 
640  "Martha  M' Henry,  while  his  wife 
Joanna  M.  {formerly  Joanna  M.  Flem- 
ing) waa  alive.  He  was  indicted  by  the  name 
of  William  P.  Moore,  alias  James  A.  Robert- 
son. The  grand  jury  was  impanelled,  and 
the  indictment  found,  on  the  lOtb  day  of 
September  1838. 

On  hia  arraignment,  the  prisoner  pleaded 
in  abatement,  that  John  Rust,  one  of  the 
grand  jury  who  found  the  indictment,  was 
not,  at  the  time  of  the  fiodinE,  a  freeholder 
in  the  commonwealth  of  Virginia.  Issue  in 
fact  being  joined  on  this  plea,  it  was  found 
for  the  commonwealth.  The  prisoner  moved 
to  set  aside  the  verdict,  as  contrary  to  the 
evidence ;  but  the  court  overruled  the  motion, 
and  the  prisoner  thereupon  excepted,  setting 
forth  in  his  bill  of  exceptions  the  facts  proved 

on  the  trial  of  the  said  issue.    They  

as  follows— 

By  a  patent  dated  January  7,  1796,  a  tract 
of  land  containing  12,903  acres,  lying  in  what 
was  then  Washington  county,  was  granted 
to  John  Fleming.  After  intermediate  con- 
veyances to  and  from  various  persona,  (the 
deeds,  which  were  set  out  in  haec  verba,  all 
appearing  to  have  been  regularly  executed 
and  duly  recorded,)  the  whole  tract  came,  by 
like  conveyance,  dated  and  recorded  on  the 
22nd  of  November  1834,  into  the  possession 
of  John  Vaughan  ;  who,  by  deed  dated  the 
28th  of  November  1834,  and  recorded  on  the 
following  day,  conveyed  the  same  to  Jona- 
than Draper,  upon  trust,  that  if  the  grantor 
should  not,  within  six  months,  pay  certain 
debts  due  from  him  to  individuals  who  wc"" 
named  in  the  deed.  Draper  should  proceed 
advertise  and  sell  the  land,  or  so  much 
might  be  necessary,  and  pay  the  debts  afore- 
said out  of  the  proceeds.  Afterwards,  by 
deed  dated  the  16th  of  November  1837,  and 
recorded  on  the  2lEt  of  the  same  month, 
Vaughan  and  his  wife  bargained,  sold  and 
conveyed  to  John  Rust,  the  grand  juror  afore- 
said, for  the  consideratioD  of  550  dollars,  691 
acres  lying  in  Scott  county,  parcel  of  the 
same  land  which  had  been  conveyed  to 
641  Draper  "in  trust.  Ruat  was  forthwith 
put  in  actual  possession  of  the  land 
sold  him,  and  continued  in  such  possession 
at  the  time  he  was  sworn  as  a  member  of  the 
grand  jury  ;  andhehad  title  to  no  other  land. 
The  tract  of  12,903  acres  had  never  been 
sold  under  the  trust  deed  aforesaid.  It  was 
proved  by  a  printed  list  transmitted  to  the 
clerk  of  Washington  county  by  the  auditor 
of  public  accounts,  and  duly  certified  by  him 
pursuant  to  law,  that  the  said  tract  of  12,903 
acres,  including  the  land  conveyed  as  afore- 
said to  Rust,  was  delinquent  for  the  nonpay- 
ment of  taxes  due  thereon  for  the  years  1807, 
1809.  1811  and  1814,  in  the  name  of  the  then 
"  appended  to  Bar- 
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vner,  and  had  been  offered  for  sale  in  Wash- 

gton  county  In  the  year  1815 ;  and  not 
being  sold,  it  appeared  to  him  (the  auditor) 
that  the  same  had  t>ecome  vested  in  the  presi- 
dent and  directors  of  the  literary  fund.  It 
was  also  proved  that  at  the  time  the  said 
tract  of  12,903  acres  was  offered  for  sale  as 
aforesaid  in  Washington  county,  the  county 
of  Scott  was  in  existence,  in  which  last  men- 
tioned county  the  greater  part  of  the  said 
tract  was ;  that  the  said  tract  was  not  at  any 
time  offered  for  sale  in  the  said  county  of 
Scott,  for  such  delinquency ;  and  that  the 
same  was  not  redeemed  by  the  payment  of 
the  said  taxes,  prior  to  the  first  day  of  July 
1838.  And  these  were  certified  to  be  all  the 
facts  proved  on  the  trial  of  the  said  issue. 

The  plea  in  abatement  being  disposed  of 
the  prisoner  pleaded  not  guilty  to  the  indict- 
ment ;  and  the  jury  impanelled  to  try  the 
issue  on  that  plea  having  found  him  guilty, 
and  ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  to  be  four  years,  the  cir- 
cuit court  pronounced  sentence  accordingly. 

At  the  tnal  on  the  plea  of  not  guilty,  the 
prisoner  filed  three  other  bills  of  exceptions 
to  opinions  of  the  court  given  against  him. 

The  first  bill  states,  that  on  the  trial  the 
for  the  commonwealtb  offered 


642  „ 

proving,  in  connection  with  other  evi- 
dence, a  marriage  between  Moore  and  Joanna 
M.  Fleming)  the  following  copy,  with  the 
certificate  thereto  annexed,  viz.  "December 
2,1829.  The  following  persona  have  t>eeii 
united  together  in  holy  matrimony  by  me  in 
the  past  year,  within  the  limits  of  Nottoway 
county,  viz.  Wm.  P.  Moore  and  Joanna  U. 
Fleming."  [Six  other  persons  were  named 
'  L  the  list.]  (Signed)  "  Thos.  Richardson." 
'"  The  foregoing  is  a  copy  of  the  return  of 
marriages  made  to  this  office  for  1S29,  by 
Thos.  Richardson  according  to  law,  and  of 
record  in  this  office.  Given  under  my  hand 
clerk  of  Nottoway  county  court,  the  19th 
day  of  September  1837.  (Signed)  "F,  Fitzger 
atd."^To  the  introduction  of  which  paper 
the  prisoner  objected,  as  not  t>eing  legal 
evidence;  but  the  court  overruled  the  objection 
and  permitted  the  said  paper  to  be  read  to  the 

!' ;  and  the  prisoner  excepted. 
he  2d  bill  of  exceptions  states,  that  on 
the  trial  the  commonwealth  introduced  James 
Kerr,  a  preacher  of  the  methodist  episcopal 
church,  as  a  witness,  who  deposed,  that  by 
virtue  of  a  marriage  license,  purporting  to 
have  been  issued  by  the  clerk  of  Scott  county, 
presented  to  him  by  the  prisoner,  he  married, 
according  to  the  forms  of  his  church,  the 
prisoner  and  Martha  M'Henry.  the  per- 
»  mentioned  in  said  license,  using, 
the  celebration  of  said  marriage,  the 
words,  You,  James  A.  Robertson,  do  take 
this  woman  standing  by  yon  to  be  your ' 
lawfully  wedded  wife?  To  which  he  an- 
swered. Yes.  And  Yon,  Martha  M'Heary, 
do  take  this  man  standing  by  you  to  be  your 
lawfully  wedded  husband  ?  To  which  she 
answered.  Yes.  On  being  required  to  pro- 
duce the  license  aforesaid,  the  witneas  said 
he  bad  left  it  at  home,  where  it  then  was, 
within  his  power  to  produce,  if  he  had  time 
'    go  for  it.    An  attest^  (;j^^^,tl>f  ip^'^'fi' 
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eate  of  the  said  witnus  Kerr,  in  the  words 
and  fi^rcB  folloiring,  vis.  "  A  list  of  mar- 
riages solemnJEed  by  James  Kerr  in 
643  ■the  jear  1836— James  A.  Robertson 
,  and  Martha  M'Uenry,  Oct.  20th," 
[Four  other  persona  nere  named  in  thislist.] 
({Signed)  James  Kerr." — "  A  copy  from  the 
recordsof  Scott  county  court.  Teste  John  S. 
Uartln,  C.  S.  C."— was  also  produced  and 
read  to  the  jury,  tog-ether  with  the  bond  of 
the  prisoner  and  his  surety,  taken  by  the 
clerk  on  Kranting-  the  said  marriage  license. 
JiihnS.  Martin,  the  clerk  aforesaid,  waa  like- 
wise introduced  as  a  witness  for  the  com- 
monwealth, and  deposed,  that  he  recollected 
to  have  issued  to  the  prisoner,  on  his  appli- 
cation, a  marriage  license,  authorizing  any 
licensed  minister  of  the  gospel  to  join  to- 
gether in  marriage  the  prisoner,  by  the 
name  of  James  A.  Robertson,  and  Martha 
M'Henry,  a  female  known  to  him  to  t>e,  at 
the  time  of  issuing  sach  license,  above  the 
age  of  twelve  years.  To  the  introduction  of 
all  which  evidence,  except  the  aforesaid  cer- 
tificate of  the  preacher  Kerr,  the  prisoner 
objected,  upon  the  ground  that  the  said  mar- 
riage license,  t>eiiig  within  the  power  of  the ' 
commonwealth  ought  to  be  produced,  and  that 
no  evidence  aliunde  could  supply  the  absence 
of  the  paper ;  and  that,  therefore,  the  evi- 
dence objected  to  was  illegal  aud  improper  to 
be  sDbmitted  to  the  jury.  But  the  court, 
without  giving  any  opinion  on  the  weight  of 
said  evidence,  but  deeming  and  deciding  that 
it  wa*  admissible,  overruled  the  objection. 
and  permitted  the  statements  of  the  two 
witnesses  aforesaid,  and  the  papers  above 
mentioned,  to  go  to  the  jury  as  evidence. 
To  which  opinion  of  the  court  the  prisoner 
cicepted. 

The  3d  bill  of  exceptions  states,  that  on 
the  calling  of  the  cause  the  prisoner  moved 
theconrt  for  a  continuance  thereof,  upon  a 
special  affidavit  made  by  him  in  open  court ; 
in  which  he  stated.  That  he  was  not  then 
ready  for  trial  on  account  of  the  absence  of 
hii  father,  whom  he  deemed  a  material  nit- 
ne»  for  him,  without  wbose  testimony  he 
contd  not  safely  go  to  trial.     That  he  could 

not  prove,  by  any  other  witness  known 
644      to  him,  *the  facts  he  expected  to  prove 

by  his  father.  That  he  expected  to 
procure  his  attendance  at  the  next  term. 
That  since  the  last  term,  he  had  taken  out 
two  aul>pcena8  for  him,  one  of  which  he  had 
enclosed  to  him  in  a  letter,  which  he  caused 
to  be  put  into  the  post  office  at  Scott  court- 
house four  or  five  weeks  t»efore  the  com- 
mencement of  the  term.  That  he  expected 
to  prove  by  the  witness,  that  before  the  mar- 
riage for  which  the  affiant  was  indicted,  he 
(the  witness)  had  written  to  the  affiant  letters 
informiog  btm  that  his  wife  was  dead,  and 
particularly  a  letter  dated  Manchester,  19th 
September  1S37  (set  out  in  hic  verba  in  the 
affidavit)  wherein  the  writer  assigned  a  rea- 
son for  having  untruly  informed  the  affiant, 
by  a  previous  letter,  that  his  wife  was  dead  ; 
and  said  in  concluding,  "If  your  lawyer 
thinks  I  can  be  of  any  service  to  you,  you 
can  let  me  know  by  letter,  and  send  a  sub- 
poena."   And  that  he  further  expected  the 


marriage  with  his  wife  she  was  under  the 
age  of  21  years ;  and  to  bring  with  him 
papers,  which  affiant  deemed  important  to 
his  defence.  But  the  affidavit  did  not 
state  that  the  witness  was  expected  to  prove, 
that  the  wife  of  the  affiant  was  under  the 
age  of  twelve  years  at  the  time  of  her  mar- 
riage ;  nor  did  it  state  the  contents  or  char- 
acter of  the  papers  which  the  witness  was 
expected  to  bring  with  him.  The  letter  set 
out  in  the  affidavit  bore  the  postmark  "Rich- 
mond," and  appeared  to  have  been  mailed 
there.  The  counsel  for  the  prisoner  proved 
that  be  enclosed  one  of  the  subpcenas  for 
the  witness,  taken  out  as  aforesaid,  in  a 
letter  addressed  to  the  sheriff  of  Chesterfield, 
which  he  put  into  the  post  office  in  time  to 
have  procured  tbe  attendance  of  the  witness. 
Neither  subpcena  had  l>een  returned  to  the 
court,  nor  was  it  known  what  had  become  of 
them  after  they  were  mailed.  The  only  wit- 
nesses who  identified,  or  (so  far  as  was 
known)  could  identify  the  prisoner,  were  one 
Freeman  and  his  wife,  the  brother  in 

645  "law  and  sister  of  the  prisoner,   who 
gave  other  very  important  testimony 

for  the  commonwealth.  These  witnesses 
resided  in  Smyth  county,  60  miles  from  Scott 
courthouse,  and  were  brought  to  court  by 
attachments;  when  Freeman  assigned  as  a 
reason  for  not  obeying  the  summons  of  the 
court,  that  he  was  a  very  poor  man,  and  had 
not  the  means  of  travelling  to  tbe  same.  He 
further  stated  his  intention  of  leaving  the 
commonwealth  a  year  thereafter.  It  ap- 
peared that  the  commonwealth  was  prevented 
by  the  absence  of  Freeman  and  his  wife  at 
the  previous  term,  from  laying  the  indict- 
ment before  the  grand  jury,  and  could  not 
have  safely  gone  to  trial  without  their  testi- 
mony. The  circuit  court,  "not  perceiving 
the  importance  or  even  admissibility  of  the 
testimony  expected  to  be  given  by  the  pris- 
oner's father,  for  any  other  purpose  than  as 
tending  to  diminish  his  punishment,  if  it 
could  legally  have  that  effect,  and  doubting 
whether  the  commonwealth  could  ever  be  as 
well  prepared  at  a  future  time  for  the  trial 
of  the  case,  and  above  all  whether  tbe  pris- 
oner, who  had  been  confined  in  Scott  jail  on 
this  charge  for  nearly  12  months,  had  used 
such  diligence  in  endeavouring  to  procure 
the  attendance  of  his  witness,  as,  under  the 
circumstances  of  the  case,  entitled  him  to 
the  continuance  asked  for," — overruled  his 
motion  and  refused  to  continue  the  case.  To 
which  opinion  he  excepted. 

R.  G.  Scott,  for  the  petitioner,  submitted, 
1.  That  the  issue  on  the  plea  in  abatement 
ought  to  have  been  found  for  the  prisoner, 
as  the  grand  juror  Rust  was  not  a  freeholder 
at  the  time  he  was  sworn,  the  land  claimed 
by  him  tieing  vested,  by  forfeiture,  in  the 
commonwealth  for  the  president  and  direct- 
ors of  the  literary  fund.  2.  He  contended 
that  the  circuit  court  erred  in  admitting  the 
certificate  of  Thomas  Richardson  as  evidence 
against  the  prisoner.  That  although,  by 
the  14th  section  of  the  act  to  regulate 

646  tbe    solemnization    of    marriages,    *1 
Rev.  Code,  ch.  106,  p.  398,  the  proper 

and  regular  certificate,  made  in  conformity 


witness  to  prove,  that  at  the  time  of  affiant's   with  that  section,  is  declared  to  be  "evidence 
227 
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of  >ll  aach  marriajei,"  yet  it  nevpr  warn  the 
design  of  the  legislature  that  in  a  crimiaal 
prosecution,  the  same  should,  of  itself,  be 
received  as  evidence  of  that  fact,  or  as  evi- 
dence tending  to  prove  Chat  fact.  Such  an 
interpretation  of  the  clause  would  be  to  sub- 
stitute the  ex  parte  certificate  of  a  private 
and  irresponsible  person,  for  legal  proof 
given  in  open  court  on  oath,  and  to  produce 
the  conviction  of  one  charged  vrith  crime 
without  his  being  able  to  crossczamine  or 
contradict,  or  having  the  privilege  of  con- 
fronting his  accuser.  But,  even  if  this  view 
of  the  section  referred  lo  were  wrong,  yet 
the  paper  permitted  to  go  as  evidence  against 
the  prisoner  was  not  such  as  the  act  of 
assembly  required.  Evidence  of  Richard- 
^n's  authority  to  make  such  certificate 
should  have  appeared,  either  on  the  face  of 
the  certificate,  or  by  testimony  aliunde. 
Whenever,  by  statute,  persons  filling  partic- 
ular stations  in  life  are  authorized  to  do  cer- 
tain acts,  and  they  undertake  to  act  under 
the  statute,  and  furnish  evidence  that  thej 
are  so  acting,  it  must  clearly  appear  that 
they  are  the  persons  described  by  the  statute, 
and  are  performing  their  functions  by  virtue 
of  the  same.  The  certificate  here  does  not 
shew,  and  no  other  evidence  in  the  case 
shews,  that  Richardson  was  one  of  the  per- 
sons authorised  by  law  to  solemnize  mar- 
riages, or  to  grant  the  certificate  in  ( 
He  does  not  describe  himself  as  4 
of  the  gospel,  nor  does  he  claim  for  himself 
any  other  character  that  would  invest  him 
with  legal  authority  to  solemnize  marriages. 
It  is  a  simple  certificate  that  he  has  solem- 
nised marriages  in  the  year  18Z9,  between 
certain  persons  named  in  the  certificate ;  and 
there  was  no  proof  to  supply  this  omission. 
3.  That  the  circuit  court  erred  in  admittlnff 
secondary  proof  of  a  license  to  marry  the 
prisoner  and  Martha  M'Uenry,  not  only 
without    evidence     that    the    license 

647  *had  l>een  lost  or  destroyed,  but 
face    of    positive     testimony     that    it 

existed  and  could  be  produced  by  the  com- 
monwealth.    4.  He  submitted,  that  the  con- 
tinuance asked  for  by  the  prisoner  ought  to 
have  been  granted. 
PER  CURIAM,  Writ  of  error  refused. 
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Osalns— RanfteM.*— What  Bbsll  be  deemed  a  race. 

field.  wtthlD  cbe  meaatns  of  Ibe  act  to  preveat 

UDlawfDl  sanilng. 

Adjourned  case  from  the  circuit  superiour 
court  of  law  and  chancery  for  Smyth  county. 


At  OctotKr  term  1838,  the  defendant, 
David  Wilson,  was  indicted  for  unlawful 
gaming  at  cards,  on  the  ISth  of  September 
preceding,  "  at  the  racefield  at  the  seven  mile 
ford  in  the  said  county  of  Smyth,  the 
said  racefield  being  then  and  there  a 
public  place,"  contrary  to  the  act  of  assem- 
bly Ac,  At  May  term  1839,  he  was  tried, 
and  the  jury  found  him  guilty  of  the  offence 
charged ;  whereupon  he  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
trial ;  hut  the  court,  having  difficulty  as  to  its 
judgment  to  be  rendered  on  the  said  motion, 
adjourned  to  the  general  court,  with  thecon- 
sent  of  the  defendant,  the  following  state- 
ment and  questions : 
649  "It  was  proved  on  the  trial,  that  the 

ground  deBcrit>ed  in  the  indictment  as 
a  racefield  was  a  slip  of  land,  lying  between 
the  middle  fork  of  Uolston  river  on  the  south, 
and  the  line  of  fence  of  a  cultivated  field 
on  the  north,  the  breadth  from  the  river 
to  the  fence  being  40  or  50  yards,  and  the 
length  atwut  half  a  mile.  This  space  was 
entirely  clear,  except  that  a  few  trees  were 
left  near  the  water's  edge  for  the  preserva- 
tion of  the  bank  ;  and  it  was  open  at  each 
end,  and  communicated  with  a  public  road 
running  on  the  north  side  of  the  cultivated 
field.  Tbat  field  formerly  extended  to  the 
river  bank  ;  but  many  years  ago,  the  south- 
ern fence  was  removed  back  from  the  river, 
so  to  leave  the  space  In  question  open  for  a 
public  highway  ;  while  the  road  on  the  north 
side  of  the  field  was  also  left  open,  and  used. 
The  road  along  the  river  was  used  for  years, 
bat  was  finally  discontinued  ;  and  it  being  a. 
suitable  place  for  quarter  racing,  quarter 
paths  were  made  thereon  by  tacit  permission 
of  the  owner,  and  used  occasionally  for  such 
racing,  though  not  frequently.  No  company, 
club,  or  other  person  had  the  right  to  race 
there  without  the  owner's  permission.  The 
defendant  played  cards  in  the  open  space  be- 
tween the  race  paths  and  the  river,  at  a  time 
when  two  or  more  horses  were  exercised  in 
ling  on  the  track,  and  several  persons  had 
assembled  to  see  the  training.  Bets  were 
made  on  the  runningof  the  horses  upon  thst 
,  though  the  race,  for  which  the  said 
training  was  preparatory,  took  place  some 
days  afterwards.  These  were  all  the  material 
facts  proved;  audthecourt,  defining  a  field  to 
be  cleared  land,  for  cultivation  or  other  pur- 
poses, whether  enclosed  or  not,  left  it  to  the 
jury  to  determine  whether  the  ground  atiove 
descrit>ed  was,  on  the  day  of  the  play- 
ing, a  racefield  or  not.  The  jury  found 
that  it  was  a  racefield.— T.he  questioaa  sub- 
mitted were,  1.  Is  the  ground  above  de- 
scribed a  racefield,  within  the  meaning  of  the 
act  of  assembly  prohibiting  unlawful 
&S0  gaming  7  *or  is  it  a  field  in  any  sense 
of  the  word?  2.  What  disposition 
ought  the  conrt  to  make  of  the  motion  for  a 
■  1  ?  3.  Ought  the  court  to  render 
judgment  on  the  verdict  aforesaid  7 

The   general   court    decided,   1.  That    the 

ace  mentioned  in  the  indictment,  at  which 

the  gaming  took  place,  was,  at  the  time,  a 

racefield   within   the  meaning  of  the  act  of 

assembly     to    prevent     unlawful     gaming. 
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2.  That  the  circnit  court  ought  to  glvi 
judgment  against  tbe  defendant,  for  thi 
fine  imposed  by  law,  and  the  costa  of  the 
prosecatioti.  

651  'Moran  v.  Cominonwaalth. 
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of  Plei— To  Indictment 
coort.  defendant  pleads,  1 
Jnrr  vblcti  fooDd  lUeBami 

lUDmoDed  and  aitoni.  the  owner  of  a  water  btIb 
mill  situated  In  Cbesteraeld :  1.  that 
Erand  Jary  waa,  at  tbe  time  of  dndloK  the  Indlct- 
meai.  tbe  owner  of  a  water  erlst  mill 
tarlDi  where  the  mill  U  Bltnated).  On  demurrer 
le  pleas,  HUJ^  neltberof  tbem  iBsamclt 


ht.-Oa  a  trial  for  murder,  two  Jurors  are  sever- 
allr  examined  on  voir  dire.  I.  One  states,  that  he 
was  not  present  at  tbe  ezamlnatloa  of  the  prisoner 
before  tbe  hastlDBScoart.aadbas  beard  no  lute- 
menlof  tbe  evldeiice  from  anywltnesaorany  per- 
son who  was  present :  tbat  he  has  heard  tbe  case 
■pokenofla  tbe  town,  and  rumours  In  resard  to 
tticircnnutances.  npon  which  he  has  expressed 
noopiojoa,  tboafcb  he  twlleves  those  rumours  to 
be  true,  and  If  Ibey  should  turn  oat  npon  the  trial 
to  be  true,  be  has  a  decided  oplalon  In  rerard  to 
ibecase;  hut  he  feels  no  prejudice,  and  IssatlsBed 
be  sball  be  able  to  decide  the  case  upon  the  evi- 
dencewblchmay  be  (iTen  In.  unlufluenced  by  tbe 
rDmoDra  be  has  heard  :  tbat  tbe  oplulon  he  had 
formed  was.  tliatlf  tbe  prisoner  hafl  stabbed  tbe 
deceased  under  the  drcumstancES  wblcb  he  had 
heard,  beouKbt  to  be  panlshed.  1.  Tbeotherja- 
ror  suteii.  that  be  baa  made  up  no  decided  oi^n- 
lou  ;  that  he  has  beard  a  part  of  the  eyidence  of 
one  witness,  and  formed  an  Itnpresslon,  and  If  tbe 
balance  of  tbe  testimony  should  rnn  In  that  way. 
that  Impression  would  be  confirmed  ;  that  as  far 
as  theevldence  went,  be  has  a  decided  oplulon,  if 
the  rest  should  not  run  against  It ;  but  that  he  has 
no  Prejudice,  bas  not  expressed  any  opinion,  and 
Is  prepared  to  decide  the  case  accordlncto  theevl- 
dence which  may  be  ciTes  lu.  aulaflueuced  by  the 
portion  of  evidence  be  has  beard.    Hild.  both  tbe 


PetltiOD  for  writ  of  error  to  a  judgment  of 
the  circuit  superiour  court  of  law  and  chan- 
cery for  the  town  of  Petersburg. 

At  Jnne  term  1839,  the  petitioner,  Peter 
Moran,  was  indicted  for  the  murder  of  Dan- 
telJones  Beanley  ;  and  the  jury  having  found 
him  guilty  of  manslaughter,  and  ascertained 
the  term  of  his  imprisonment  in  the  penlten- 


I— niU  Owocr.— As  hold- 
ing that  the  dlsqu allocation  of  owners  and  occu- 
piers of  water  srlsi  mills,  thousb  treneral  In  Its 
terms.  Is  limited  to  tbe  Jurisdiction  within  which 
tbelrmllls  are  sllnated.theprlnclpalcasels  cited  In 
Booth  V.  Oom..  ISOratt.  lOl. 

tJarvrs-CoBpetenc]' —  PreCHKelvsd  OpColons.— On 
Ibis  subject,  tbe  principal  case  Is  cited  with  approval 
InClore'sCase.  BOratt  83J  (see  also. /oo(-»o<i  to  this 
case):  /mje-not*  to  Com.  v.  Hallscock.  2  Oratt.  Wi; 
Jackson  V.  Com.,  !S  Qratt.  BIS.  930,  0J3,  and /coijuXe ; 
Slate  Y.  Baker,  n  W.  Va.  JM.  lo  9.  E.  Hep.  841.  For 
further  luformatlon  on  this  subject,  see  mono- 
rraphlc  noU  oa  "Juries"  appended  lo  Chahoon  T. 
Com..  10  Oratt.  731. 


tlarr  to  be  five  years,  the  court  pronounced 

sentence  accordingly. 
652  "Before  pleading  in  bar  of  the  indict> 

ment,  the  prisoner  filed  two  pleas  in 
abatement.  The  first  plea  alleged  that 
Francis  Follet,  a  member  of  the  grand  jury 
which  found  the  indictment,  was  not,  at  the 
time  he  was  summoned  and  sworn,  duly 
qualified  to  serve  as  a  grand  juror,  because 
he  was  then  and  there  the  owner  and  accu> 
pier  of  a  water  grist  mill  situated  in  the 
county  of  Chesterfield  and  commonwealth  of 
Virginia.  The  second  plea  alleged  that 
Francis  Follet,  a  member  of  the  grand  jury 
which  found  the  indictment,  was,  at  the 
time  of  finding  tbe  same,  the  owner  and 
occupier  of  a  water  grist  mill ;— without  stat- 
ing where  the  mill  was  situated.  The  attor- 
ney for  the  commonwealth  demurred  to  each 
of  the  said  pleas,  and  the  court,  on  argu- 
ment, sustained  the  demurrers. 

On  the  trial  of  the  cause,  a  juror,  A.  S. 
Holderby,  being  awom  on  bis  voir  dire- 
stated  that  he  was  not  present  at  the  exami- 
nation of  the  prisoner  before  the  hustings 
court,  nor  had  he  heard  a  statement  of  the 
evidence  from  any  witness,  or  from  any  per- 
son who  had  heard  the  testimony  ;  that  he 
had  heard  the  case  spoken  of  in  the  town, 
'  rumours  in  regard  to  its  circumstances, 
upon  which  he  had  expressed  no  oinnion  ; 
and  he  was  now  prepared,  without  prejudice, 
give  the  prisoner  a  fair  trial.  But  upon 
his  cross  examination  he  stated,  that  he 
believed  the  rumours  which  he  had  thus 
heard,  to  b«  true,  and  if  they  should  turn 

upon  the  trial  to  be  true,  he  had  a  decided 
opinion  in  regard  to  the  case.  He  added, 
that  he  felt  satisfied  he  should  be  able  to 
decide  the  case  upon  tbe  evidence  which 
should  be  now  given  io,  uninfluenced  by  the 

ours  he  bad  heard ;  and  that  the  hypo- 
thetical opinion  formed  was,  that  if  the 
prisoner  had  stabbed  the  deceased  under  the 
circumstances  which  he  had  heard,  he  ought 
to  l>e  punished.  Another  juror,  Abraham 
Tucker,  being  examined  on  his  voir  dire, 
stated  that  he  had  made  up  no  decided  opin- 
ion ;  that  he  had  heard  a  part  of  the 
'evidence  of  one  witness,  and  formed 
an  Impression ;  that  if  the  balance  of 
the  testimony  should  run  in  that  way,  that 
pression  would  be  confirmed  ;  that  as  far 
the  evidence  went,  be  had  a  decided  opin- 
ion, if  the  rest  did  not  run  against  it ;  that 
he  had  no  prejudice,  had  not  expressed  any 
opinion,  and  was  prepared  to  decide  the  case 
iccording  to  the  evidence  which  might  be 
given,  uninfluenced  by  the  portion  of  evi- 
dence which  he  had  heard.  Whereupon  the 
prisoner  challenged  each  of  the  said  jurors 
for  cause ;  but  the  court  overruled  the  chal- 
lenges, decided  that  each  of  the  jurors  was 
competent,  and  put  the  prisoner  to  his  elec- 

,  to  accept  or   peremptorily    challenge 

1.  To  which  opinion  of  the  court  the 
prisoner  accepted. 

The  cause  was  argued  in  the  general  court 
by  Macfarland  and  Rhodes  for  the  petitioner, 
and  the  attorney  general  for  the  common- 
wealth. 

SUMMERS,  J.,  delivered  the  opinion  of 
the  court. — The  principal  questions  la  this 
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wealth. 

The  sufficiencj  of  those  pleas  depends  on 
the  proper  construction  to  be  given  to  the 
act  of  asaemblj  defining  the  qttalification  of 
grand  jurors,  1  Rev.  Code,  ch.  75,  g  1,  p.  264, 
by  which  it  is  directed  "  that  the  sheriff  shall 
summon  tvrenty-fouT  of  the  most  discreet 
freeholders  of  the  county,  being  citizens  of 
this  commonwealth,  and  not  constables,  nor 
ordinarj  keepers,  nor  surveyorsof  highways, 
nor  owners  or  occupiers  of  a  mill ; "  and  the 
act  of  March  28,  1836,  Sess.  Acts  of  1835-6, 
ch.  61,  p.  42,  restricting  the  term  mill  to 
water  grist  mills,  in  conformity  to  the  uni- 
form deciaions  of  the  courts. 
.  On  the  part  of  the  petitioner  it  is  con- 
tended, that  the  disqualification   of   a 

654  mill  owner  is  personal,  applying  *to  an 
entire  class,   without  regard    to    the 

place  or  county  in  which  the  water  grist 
mill  ma;  be  situated.  On  the  part  of  the 
commonwealth  it  is  insisted,  that  the  true 
construction  of  the  act  restricts  both  the 
qualifications  and  disqualifications  to  the 
limits  of  the  jurisdictions  of  the  coijrt  in 
which  the  grand  juror  is  called  to  serve. 

Statutes,  whether  remedial  or  penal,  ought 
to  be  construed  in  reference  to  the  principles 
of  the  common  law ;  for  it  is  not  to  t>e  pre- 
sumed that  the  legislature  intended  to  make 
any  innovations  upon  the  common  law,  fur- 
ther than  the  case  absolutely  required.  1 
Kent's  Comm.  433,  4,  Heydon's  case.  3  Bep. 
7.  This  rule  of  construction  is  entitled  to 
peculiar  weight  in  relation  to  statutes  abridg- 
ing the  rights  or  capacities  of  the  citizen. 
The  privilege  of  a  freeholder  residing  iu  the 
county  to  serve  on  grand  juries  is  inherent 
by  the  common  law,  and  sanctioned  by  our 
act  of  assembly,  except  so  far  as  the  latter 
may  have  taken  it  away  on  principles  of 
public  policy :  therefore,  in  construing  the 
latter,  we  deem  it  proper  to  adopt  the  inter- 
pretation which  will  least  abridge  the  gen- 
eral privilege,  andconfine  the  exception  to 
the  necessity  and  reason  of  the  enactment. 

The  legislature  In  1748  (5  Hen.  Stat,  at 
large,  ch.  11,  p.  523,)  disqualified  the  owner 
or  occupier  of  a  mill  from  serving  in  the  office 
of  a  grand  juror ;  and  by  another  act  passed 
at  the  same  session  {6  Hen.  Stat,  at  large, 
ch.  26,  p.  55,)  imposed  penalties  on  mill 
owners,  and  authorized  the  grand  juries  to 
present  offences  against  that  act.  The 
mischief  to  be  remedied  was  the  influence 
of  millers,  when  members  of  the  accusing 
body  having  jurisdiction  of  their  peculiar 
casea  ;  but  prosecutions  under  the  penal  laws 
being  local,  and  offences  only  punishable 
within  the  county  where  committed,  all  the 
purposes  of  the  law  are  attained  by  limiting 
the  disqualification  of  Ibe  mill  owner  to  the 
jurisdiction  within    which   his   mill  is     sit- 

655  "This  court  has  heretofore  decided 
that    residence,  as   well   as    freehold, 

within  the  county,  is  a  necessary  qualifica- 
tion of  a  grand  juror  ;  and  the  peculiar  func- 
tions and  duties  of  grand  juries,  as  well  as 
the  structure  of  the  clause  of  the  act  under 
consideration, 


the  reading  of  it  with  the  words  "  of  the 
county,"  at  the  end  of  each  disqualification. 
The  broad  disqualification  contended  for 
would  extend  the  remedy  beyond  the  mis- 
chief, and  wantonly  innovate  on  the  princi- 
ples of  the  common  law  giving  equal  rights, 
duties  and  privileges  to  the  citizens  who  are 
freeholders. 

It  is  argued  that  if  the  first  plea  is  bad  in 
setting  out  the  mill  owned  by  Follet  to  be  in 
Chesterfield,  the  second  ought  to  be  construed 
as  intending  a  mill  within  the  town  of  Peters- 
burg ;  on  the  ground  that  the  plea  is  in  the 
words  of  the  statute,  and  that  the  principles 
of  construction  which  restrict  the  general 
words  of  the  act  ought  to  govern  in  relation 
to  the  plea.  Without  entering  into  an  analy- 
sis of  those  pleas,  or  adverting  to  the  strict- 
ness of  the  rules  by  which  pleas  in  abatement 
are  governed,  it  will  suffice  to  remark  that 
every  plea,  whether  in  bar  or  abatement, 
must  shew  matter  which,  if  confessed  by- 
demurrer  or  found  by  a  jury,  will  authorize 
the  judgment  prayed  by  the  plea;  and  al- 
though the  plea  may  be  in  the  words  of  the 
statute  relied  on,  yet  if  the  averments  Ije 
omitted  which  are  necessary  to  shew  that 
the  matter  of  the  plea,  under  such  statute, 
forms  a  full  defence,  or  warrants  the  judg- 
ment prayed  for,  such  omission  is  fatal.  Had 
an  issue  been  made  up  on  the  facts  alleged 
in  the  second  plea,  the  only  enquiry  before 
the  jury  would  have  been  as  to  the  ownership 
and  occupancy  by  Follet  of  a  water  grist 
mill ;  and  the  plea  would  have  tieen  as  fully 
sustained  by  proof  in  relation  to  a  mill  on  the 
Kanawha  or  the  Muskingum  river,  as  on  tbe 
Appomattox  within  the  town  of  Petersburg. 

Upon  full  consideration  of  this  branch   of 

the  case,  nine  of  the  judges  concur  iu 

656      the  opinion  that  the  demurrer  *to  each 

plea  was  properly  sustained  ;  but  from 

this  opinion  judges  Thompson,  Ctopton  and 

Christian  dissent. 

This  court  is  unanimous  in  the  opinion  that 
the  prisoner's  challenges  for  cause,  to  the 
jurors  Holderby  and  Tucker,  were  properly 
overruled.  Those  jurors  entertained  no  iU 
will  towards  the  prisoner,  or  prejudices  by 
which  their  minds  might  have  been  influ- 
enced in  trying  his  cause.  They  had  beard 
the  reports  of  the  occorrence,  and  one  of  them 
a  part  of  the  evidence.  Their  minds  liad 
necessarily  come  to  some  conclusions,  depend- 
ent, however,  on  the  accuracy  and  fulness  of 
the  reports  and  statements  which  had  reached 
them  ;  and  they  were  each  satisfied  that  they 
could  pass  fairly  and  impartially  between  the 
prisoner  and  the  commonwealth.  This,  we 
think,  was  all  that  the  most  scrupulous 
regard  to  public  justice,  and  the  rights  and 
safety  of  the  prisoner,  required.  When  atro- 
cious acts  are  committed,  they  necessarily 
become  the  subjects  of  conversation  and 
remark,  leading  to  impressions  and  opinions 
favourable  or  unfavourable  to  the  party 
accused  :  but  when  such  opinions  have  not 
impressed  the  mind  with  strong  and  decided 
convictions,  by  which  the  justice  and  fairness 
of  the  juror's  decision  upon  the  evidence  may 
'    "uenced,  we  think  that  no  disqualitica- 


produced.     Sustaining  challenges 
I,  would  warrant,  if  necessary,  jurors  for  favour  on  aliph^TOuads,  tends  t< 
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place  tbe  adminUtration  of  pnblic  Jnstice  in 
the  faaodsof  the  most  tgaorant  and  least  dis- 
crimi Dating  portion  of  the  community,  by 
wbicb  the  safety  of  the  accnsed  may  be 
endangered,  and  the  proper  administration 
of  the  lawB  put  to'hazard  ;  and  we  are  there- 
fore not  disposed  to  enlarge  the  grounds  of 
cballeuge  beyond  those  properly  dedncible 
froni  the  cases  heretofore  decided. 
Writ  of  error  refused. 

657  "Commonwealth  v.  Piper. 


PraMcoUoa.— moarb  tbe  auienmentof  lltbables 
ui  work  on  a  public  road  basbeen  made,  aotby 
tbeciianty  court  Itself,  tint  by  oueof  the  juttlcn. 
dealnated  for  tbat  pnniose  by  tbe  court,  and  baa 
not  been  returned  to  the  court  or  ratlfled  by  It. 
yet  If  tbe  tEtbables  bo  assigned  do  not  refuse  ta 
work  on  tbe  road,  tbe  surveyor  Is  ludlctable  for 
falUuB  to  keep  tbe  same  la  repair. 
Adjourned  case  from  tbe  circuit  superiour 
coartof  law  and  chancery  for  Washington 

The  defendant,  Samuel  Piper,  surveyor  of 
tbe  precinct  of  the  public  road  in  saidcoutity, 
leading  from  Ac.  was  indicted  for  failing  to 
keep  the  said  precinct  in  legal  repair,  con- 
trary to  the  act  of  assembly.  It  appeared  in 
evidence  on  the  trial,  that  the  county  court, 
at  the  time  of  appointing  the  defendant  sur- 
veyor as  aforesaid,  ordered  that  William 
Davis,  a  justice  of  the  peace  of  the  county, 
should  assign  him  a  list  of  tithables,  by 
whose  labour  he  was  required  to  iceep  the 
road  in  legal  order,  and  that  Davis  did  ac- 
cordingly assign  a  sufficient  number  of 
tithables  to  keep  the  said  road  in  order, 
though  such  assignment  was  not  returned  to 
theconrt,  or  sanctioned  by  it :  that,  at  the 
lime  specified  in  the  indictment,  the  road 
wasinsuch  bad  order  astot>e  dangerous  to 
passengers  having  occasion  to  use  it :  that 
the  tithables  so  assigned  to  the  defendant  as 
surveyor  did  not  refuse  to  work  on  tbe  road, 
on  account  of  the  irregularity  of  the  assign- 
ment, or  for  any  other  reason;  and  that 
shortly  after  tbe  finding  of  the  indictment, 
the  defendant,  by  the  labour  of  the  tithables 
so  assigned,  did  put  hia  said  road  in  proper 
order.  The  defendant  moved  the  court  to 
instruct  the  jury,  tbat  on  such  assignment 
as  aforesaid,  be  had  no  power  by  law  to  coerce 
the  said  tithables  to  worlc  on  the  road,  and 
was  therefore  without  legal  means  to  perform 
bis  duty  as  surveyor  of  the  same.     The  court 

instructed  the  jury,  that,  by  the 
6S8      proper  *interpretation  of  the  statute,  it 

was  made  the  duty  of  the  county  court 
to  assign  to  the  surveyor  a  list  of  tithables, 
and  that  on  the  assignment  by  William 
Davis,  the  surveyor  possessed  no  authority 
tocoercetbe  tithables  to  work  on  the  road, 
in  case  they  had  refused  ;  but  the  court  left 
it  to  the  jury  to  determine  from  the  evidence, 
whether  the  defendant  was  prevented  by  the 
irregularity  of  the  assignment,  or  otherwise, 
from  performing  hisduty  as  surveyor ;  giv- 
ing it  as  the  opinion  of  the  court,  that  if  the 
tithables   were  willing   to  work  on   the  road 


under  the  assignment  by  Davis,  the  surveyor 
was  just  as  much  bound  to  keep  tbe  road  in 
legal  repair  by  their  labour,  as  if  they  had 
been  regularly  assigned.  The  jury  found 
the  defendant  guilty,  and  assessed  upon  him 
a  fine  of  ten  dollars.  Whereupon  he  moved 
for  a  new  trial,  "on  the  grounds  aforesaid  ;" 
and  the  court,  with  the  consent  of  the  defend- 
ant, adjourned  to  this  court,  for  novelty  and 
difficulty,  the  following  questions  :  1.  Is  the 
order  of  the  county  court  directing  William 
Davis  to  assign  to  the  defendant,  surveyor 
asaforesaid,  alist  of  tithables,  legal?  2.  If 
not,  was  the  direction  of  the  court  to  the  jury, 
that'the  surveyor  was  not  to  l>e  excused  from 
pet^orming  his  duty  unless  he  was  obstructed 
therein  by  the  irregularity  of  the  assign- 
ment of  hands,  proper?  3.  What  disposition 
ought  the  court  to  make  of  said  motion  for  a 
-!w  trial? 

The  opinion  of  the  general  court  was 
delivered  by 
MASON,  J.  By  the  4th  section  of  the 
:t  to  reduce  Into  one  the  several  acts  con- 
cerning public  roads  and  for  establishing 
public  landings,  passed  February  2,  1819,  (2 
Rev.  Code,  ch.  236,  p.  234,)  the  several  county 
courts  are  directed  to  divide  the  roads  into 
preciiicts,  "and  appoint  a  surveyor  over 
every  precinct,  whose  duty  it  shall  be  to 
superintend  the  road  in  his  precinct,  atid  see 
that  the  same  be  cleared,  and  kept  in  good  re* 

*To  enable  him  to  perform  this  public 
duty,  a  portion  of  tbe  tithables  are  to 
labour  under  his  superintendence.  If  such 
tithables  fail  to  work,  they  are  liable  to  a 
fine,  to  be  ascertained  by  any  justice  of  the 
peace.  To  enable  the  surveyor  to  enforce 
this  penalty  of  the  law,  the  same  act  requires 
of  the  county  court  to  make  an  appointment 
of  all  male  labouring  persons  over  sixteen 
years  of  age,  except  such  as  are  masters  of 
two  or  more  male  labouring  slaves  of  that  age, 
to  work  on  some  public  roafl.  The  failure 
of  the  county  court  to  make  such  appoint- 
ment, or  to  ratify  and  approve  the  assign- 
ment which  may  be  made  by  their  order,  may 
protect  the  tithables  from  the  penalty  of  a 
refusal  to  work ;  but  their  refusal  cannot  be 
ascertained  until  the  surveyor  attempts  to 
perform  his  duty.  But  this  contingent 
defence  of  the  tithables  is  no  excuse  for  the 
surveyor,  for  a  failure  to  perform  his  duty. 
In  this  case  it  appears  that  they  did  not  re- 
fuse to  work  before  the  finding  of  the  indict- 
ment, and  that,  without  a  new  assignment, 
they  did  work  and  put  tbe  road  in  repair. 
shortly  after  that  occurrence. 

Upon  the  whole  case,  a  majority  of  the 
court  are  of  opinion,  in  answer  to  the  3d 
question,  that  the  defendant's  motion  for 
a  new  trial  ought  to  be  overruled,  and 
judgment  entered  on  the  verdict ;  and  they 
deem  it  unnecessary  to  decide  the  other 
questions. 

CHRISTIAN,  J.  I  dissent  from  the  opin- 
ion of  the  court  pronounced  in  this  case. 
Theconrt  below,  it  seems,  inst meted  the  jury 
that  there  was  no  legal  assignment  of  hands 
to  work  on  the  road  over  which  the  defend- 
ant was  the  surveyor;  and  also  that  It  was 
the  duty  of  the  county  court  to  make  such 
!1  O 
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asBifcmiieiit.  From  the  evidence  it  appears 
that,  la  point  of  fact,  do  such  assig-nment 
was  made  by  the  county  court.  This  being- 
so,  to  give  a  judi^nent  ag-ainat  the  defendant 

upon  the  findini^  of  the  jury,  wonld  be 
660      to  impose    a    fine  *upon  him  for  not 

keeping  his  road  in  repair,  when  be 
had  no  means  legally  to  enable  him  to  do  so. 
No  hands  having  been  assigned  to  work  on 
the  road,  there  were  of  course  none  which 
he  could  compel  (in  the  way  designated  by 
the  statute)  to  work  on  it ;  and  if  he  could  not 
compel  them,  he  ought  not  to  be  liable  for  fail- 
ing to  do  what  he  was  only  required  to  do  by 
reason  of  the  law  which  gave  him  authority 
to  compel  the  hands  to  work.  I  hold  it  to  be 
sound  in  principle,  that  if  the  law  impose  a 
public  duty  upon  any  one,  and  require  the 
conrt  to  furnish  him  certain  prescribed 
means  of  performing  that  duty,  he  is  not 
liable  to  be  punished  for  not  performing  it, 
if  the  court  has  not  furnished  the  means 
prescribed,  although  it  may  appear  that  he 
might  have  performed  the  duty  notwithstand- 
ing. The  decision  in  this  case,  in  my  opinion 
goes  the  length  of  requiring  a  man  to  whom  a 
particular  duty  is  by  law  assigned,  and  the 
means  of  performing  it  designated,  to  exe- 
cute that  duty  although  the  means  have  not 
been  furnished,  if  it  shall  appear  that  he 
might  otherwise  have  performed  it.  I  think 
therefore,  that  the  verdict  should  be  set  aside, 
and  a  new  trial  awarded  the  defendant. 
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— SuHlcluiey  of. •—Indictment  for 
mnrder  cbances  tbst  tlie  prisouer  of  hia  malice 
aforethoasht,  did  make  the  assault :  but  the 
BtrlkloK  aud  woundlns.  and  tbe  klllloa'and  mar' 
der.  are  rtspectlTely  charged  lohave  been  done"of 
bis  malice  aforesaid."  Held  a  rood 
for  murder. 


Bar.— On  atrial  for  felony,  s 
on  his  voir  dire,  states,  tbal 
the  eiamlDlne  court,  but 
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Presentments"  appended  to  Boyle  v.  Coni.,HQratt 

tJnron— Conpetency  — PrccoiKClved  OpIuloiM.  —  Qi 
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further,  fool-note  to  Moran  v.  Com..  S  l^elgb  Wl 
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some  of  the  circumstances  of  the  case:  Ifaat  be 
does  not  know  tbal  the  report  came  from  any  one 
who  heard  tbe  evidence  at  the  eTamluins  coart. 
nor  does  be  believe  It  to  be  a  full  detail  of  all  tbe 
clrcnm stances,  but  be  believes  It  to  be  irae,  and 
ui>oit  that  belief  has  formed  and  expressed  a  de- 
cided opinion,  which  Is  still  abidlus  on  hU  mind: 
but  be  believes,  thatnotwltbBtaDdln(r  wbathe  has 
heard,  his  mind  Is  open  to  conviction,  and  he  ban 
no  doubt  that  If  the  facts  should  tnm  out  to  be 
dlflerent  from  wbat  they  have  beenrepresented  to 
bim.  hisoplnlouwouldbe  cbanged.   Hbld.  be  is  a 

Isham  Maile  was  indicted  in  the  circuit 
snperiour  court  of  ChesterAeld,  for  the  mur- 
der    of     Archer     Maile      The     indictment 
charges,  that  Isham  Maile,  on  Ac.  in 

662  the  'county  of  Chesterfield,  feloniously 
Ac.  and  of  his  malice  aforethought,  did 

make  an  assault  upon  Archer  Maile,  and  did 
then  and  there,  feloniously  &c.  and  of  his 
malice  aforesaid,  shoot  off  and  discharge  to, 
npon  and  against  the  said  Archer  Maile  a 
certain  shot  gun  charged  with  gunpowder  and 
shot,  and  did  then  and  there,  with  the  shot 
aforesaid,  feloniously  Ac.  and  of  his  malice 
aforesaid,  strike,  penetrate  and  wound  the 
said  Archer  Maile,  giving  him  then  and  there, 
with  the  shot  aforesaid,  one  mortal  wound, 
of  which  he  then  and  there  instantly  died  ; 
and  so  the  jurors  said  that  Isham  Maile  him 
the  said  Archer  Maile,  feloniously  Ac.  aadof 
bis  malice  aforesaid,  did  kill  and  murder, 
against  the  form  of  the  act  of  assembly. 

On  the  trial  of  the  case,  Thomas  Gibbs. 
being  called  as  a  juror  and  sworn  on  the  voir 
dire,  stated  "that  he  was  not  present  at  the 
examining  court,  but  that  he  has  beard  a. 
report  of  some  of  tbe  circumstances  of  this 
case,  which  report  he  believes  to  be  true,  and 
upon  which  he  has  formed  and  expressed  a 
decided  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner.  He  believes,  however,  that 
notwithstanding  what  he  has  heard,  his 
mind  is  open  to  conviction ;  and  he  has  no 
doubt  that  If  the  facts  should  turn  out  to  be 
different  from  what  they  have  been  repre- 
sented to  him,  hia  opinion  would  be  changed. 
Be  does  not  know  that  what  he  has  heard 
came  from  any  one  who  heard, the  evidence 
at  the  examining  court,  nor  does  he  believe 
that  what  he  heard  was  a  full  detail  of  all  the 
circumstances,  but  he  believes  it  to  be  true, 
and  npon  that  belief  he  has  farmed  and  ex- 
pressed a  decided  opinion,  which  opinion  is 
still  abiding  on  his  mind,"  The  prisoner 
then  challenged  tbe  said  Thomas  Gibbs  for 
cause  ;  but  the  court  overruled  tbe  challenge, 
and  put  the  prisoner  upon  his  election ;  to 
which  opinion  of  the  court  he  excepted. 

The  jury  found  thepri  saner  guilty  of  volun- 
tary manslaughter,  and  ascertained  his  term 
of  imprisonment  in  the  penitentiary  to  be 
five  years. 

663  "When  brought  up  to  receive  hia  sen- 
tence, he  moved  tbe  court  to  arrest  the 

judgment,  "because  of  the  insufficiency  of 
the  indictment  in  not  charging  him  with  the 
crime  of  murder,  for  which  he  was  arraigned 
and  tried  before  the  jury."  The  court  over- 
ruled tbe  motion,  and  pronounced  judgment 
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excepted  to  the  opinion  overruling'  hia  said 


At  tbe  last  term  of  the  general  court,  he 
applied  for  and  obtained  a  writ  of  erroi 
to  the  judgment,  upon  a  petition  aasigDing 
for  error,  1.  That  the  circuit  court  im- 
properly overrnled  bis  cballenge  of  the  ju- 
ror Thomas  Gibbs.  3.  That  the  said  court 
improperly  overruled  his  motion  in  arrest  of 
judgment;  the  indictment  being  "insuffi- 
cient to  charge  tbe  crime  of  murder,  because 
it  does  not  allege  that  the  prisoner,  of  his 
malice  aforethought,  murdered  the  deceased, 
bnt  Bubstitutes  an  eniirelj  different  phrase ; 
whereas  the  words  malice  aforetbougbt  are 
absolutely  indispensable,  and  admit  of  no 
snbatltnte." 

And  now  the  cause  was  argued  by  N.  Har- 
rison for  the  plaintiff  in  error,  and  the  attor- 
ney general  for  the  commonwealth,  upon  the 
asaignment  of  errors  contained  in  tbe  plain- 
tiff's petition. 

CLOE»TON,  J. ,  delivered  the  opinion  of  the 
court. — From  the  statement  made  by  Thomas 
Gibbs  when  called  as  a  juror  in  this  case,  it 
does  not  appear  that  he  had  any  prejudice 
against  tbe  prisoner.  The  opinion  which  he 
.bad  formed  and  expressed,  although  called 
by  him  a  decided  opinion  upon  the  report 
which  be  bad  heard,  did  not  involve  the  full 
question  of  the  guilt  or  Innocence  of  the 
prisoneF ;  because  the  mind  of  the  juror  was 
aa.ti8fied  that  what  he  had  heard  was  not  a 
full  detail  of  all  the  circumstances.  What 
he  had  heard,  therefore,  could  not  afford 
materials  for  such  an  opinion.  The 
664  "opinion  formed  was  evidently,  in  its 
character,  merely  hypothetical,  de- 
pending upon  the  truth  of  what  he  had 
heard,  and  the  addition  of  other  and  fuller 
proof,  and  could  not  influence  the  mind  of  a 
jnror  otberwise  unbiased  and  impartial. 
The  court  is  therefore  of  opinion  that  the 
juror  was  competent,  and  that  the  prisoner's 
challenge  for  cause  was  properly  overruled. 
On  this  point,  however,  judges  Eatill,  Brown, 
Duncan  and  Fry  dissent. 

The  court  is  of  opinion  that  the  indictment 
is  a  good  indictment  for  murder,  the  term 
"aforesaid"  referring  with  sufficient  cer- 
tainty to  the  malice  previously  charged  as 
malice  aforethought ;  and  although  it  ia  the 
most  usual  course  to  repeat  the  terms  malice 
aforethought,  it  is  well  settled  that  the  sub- 
stitution of  aforesaid  for  aforethought  is  not 
error.  In  Heydon's  case,  4  Hep.  41,  the 
'words  "  felonice  et  ex  malitia  prcecogitata" 
were  omitted  in  that  part  of  the  indictment 
which  charged  the  blow,  which  was  con- 
nected with  the  felony  and  malice  previously 
charged,  by  a  copulative  ;  and  the  court  de- 
eded that  tbe  conjunction  coupled  all  the 
sentences  together,  and  referred  tbe  felony 
and  malice  charged  in  the  lirst  part  of  the 
indictment  to  all  the  subsequent  verbs.  And 
in  2  Hawk.  P.  C.  314,  it  is  laid  down,  that  the 
law  will  not  admit  of  too  great  nicety,  and 
that  if,  in  the  first  part  of  an  indictment  of 
death,  the  assault  be  laid  with  malice  pre- 
pense, there  ia  no  need  to  repeat  it:  in  the 
clause  which  shews  the  giving  the 


*5ee  moQoeraphlc  no(«  on  "  iDdicLmenla.  laforoa- 
_         „  .Ions  and    Preeentnients "  appeikded  t 

thai  beitig  joined  by  a  copulative  to  the  pre-    com.,  u  Grate,  at*.  ' 
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and  laid  at  the  same  time 
ith  the  assault. 

doth  therefore  decide  that  there 
Ln  the  judgment,  and  that  it  be 
affirmed. 
Judgment  affirmed. 
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■Commonwealth  v.  Barr«tt. 


CrlBiiaal  Law— Statnte  SupprcMloit  CfrculitloD  ol  In- 
ccDdlary  PublicatlanB—CoMtnictlon.— To  sua  Cain  a 
proBCcucloii  for  ctie  offence  created  by  tbe  flrst 

cendlary  sablicaUona,  passed  March  n.  1888  <Acts 
of  ISStrfl.  cb.  U.)  tbe  person  accused  mast  be  a 
member  or  aeent  of  an  abolition  or  antialavery 

Palonlu— iDlomatloiu.*— A  felony  cannot  be  prose- 
cuted by  Inform  atlon. 

Adjourned  case  from  tbe  circuit  snperiour 
court  of  Lewis  county. 

At  September  term  1939,  the  attorney  pros- 
ecuting for  the  commonwealth  in  the  said 
court  moved  for  rules  against  Lysander  Bar- 
rett and  ten  other  persons,  to  shew  cause  why 
criminal  informations  should  not  be  filed 
against  them  respectively,  for  violations  of 
the  "  act  to  suppress  the  circulation  of  incen- 
diary publications,  and  for  other  purposes," 
passed  March  23,  1836.  (Seas.  Acts  of  1835-6, 
ch.  66,  p.  44.)  In  support  of  the  motion,  the 
attorney  for  the  commonwealth  produced  affi- 
davits of  several  witnesses,  proving  that  the 
said  Lysander  Barrett  had  caused  to  be  cir- 
culated in  the  county  of  Lewis,  for  the  pur- 
pose of  procuring  signatures,  and  that  the 
ten  other  persons  aforesaid  had  signed,  a 
memorial  to  congress,  which  prayed  the  abo- 
lition of  slavery  in  the  district  of  Columbia, 
and  contained  the  following  expressions : 
"In  the  opinion  of  your  petitioners,  slavery 
and  the  slave  trade,  as  at  present  existing  in 
the  district  of  Columbia,  where  congress  has 
sole  jurisdiction,  ought  not  so  to  be, — as  a  sin 
against  God,  a  foul  stain  upon  our  national 
character,  and  contrary  to  the  spirit  of  our 
republican  institutions."  Lysander  Barrett 
appeared,  and  contested  the  motion  for  the 
said  rule  against  him  :  whereupon,  with  his 
consent,  the  circuit  court  adjourned  to  this 
court,  for  novelty  and  difficulty,  the  following 
questions:  1.  Is  circulating  the  aforesaid 
memorial  to  congress,  and  procuring 
666  subscribers  'thereto,  an  offence  under 
the  provisions  of  the  aforesaid  act  to 
suppress  the  circulation  of  incendiary  publi- 
cations, and  for  other  purposes,  passed  March 
23,  1836  ?  2.  Is  the  signing  of  the  said 
memorial  an  offence  by  the  signers  thereof, 
under  the  said  statute?  3.  Is  it  necessary, 
in  order  to  furnish  the  foundation  of  a  rule 
for  a  criminal  information  against  the  said 
Lysander  Barrett  for  the  causes  aforesaid, 
that  there  should  be  proof  that  he  was  a 
member  or  agent  of  an  abolition  or  antislav- 
ery  society  7 

The  response  of  the  general  court  was  as 
follows : 


,,C,oog 


r 


9  LEIGH 


VaonTiA  RspOBTa,  Anmotatbd. 


s67-eeo 


"  This  court  is  UDanitiioUBly  of  opmion  and 
doth  decide,  in  aoB^ver  to  the  3d  question 
adjourned,  that  to  sustain  a  prosecution  for 
the  offeoce  created  by  the  first  section  of  the 
act  to  auppreaa  the  circulation  of  incendiary 
publications,  and  for  other  purposes,  passed 
March  23, 1836,  the  person  accused  must  be  a 
member  or  a|;ent  of  an  atmlitiou  or  antislav- 
ery  society. 

"  This  court  is  also  of  opinion  that  the 
offence  created  by  the  26  section  of  the  afore- 
said statute,  being-  a  felony,  cannot  be  prose- 
cuted by  information  ;  and  that  consequently 
the  1st  and  2d  questions  adjourned  by  the 
circuit  court  to  this  court  do  not  properly 
arise  in  this  case." 


Commonwealth  v.  Collins. 
Decentwr.  tB39. 
Criminal  Lnv— SalllDc  Ooods  wltbont  LIccoH— Iplor. 
matlDB,*— Upon  presencment  and  laformatlon  Id  a 
clrcnlt  court,  judrmenl  eItcd  for  tbe  forfeiture 
Inflicted  by  tbe  second  secttoD  of  tbe  act  passed 
Pebrnarj-Z*.  ISM,  for  the  offence  of  Belling  eooda. 
wares  aud  mercbaDdise  wHboat  a  tlcense. 
An  information  was  filed  ag-ainst  Jerome 
B.  Collins  in  the  circuit  superiour  court 
667  of  Orangre  county,  at  April  *tenn  1832, 
for  selling  by  retail  ffoods,  wares  and 
merchandise  of  foreign  and  domestic  growth 
and  manufacture,  without  a  lawful  license* 
for  so  doing-.  The  information  was  filed 
upon  a  presentment  made  by  the  grand  jury 
at  the  previous  term,  "upoti  the  evidence  of 
J.  Cave,  commissioner  of  the  revenue,  sworn 
in  open  court  to  give  evidence  before  the 
grand  jury."  Issue  tieing  joined  on  the  plea 
of  not  guilty,  the  cause  was  continued  in 
court  until  September  term  1836 ;  when 
a  jury  being  impanelled  to  try  the  issue, 
returned  a  verdict  finding  the  defendant 
guilty.  He  thereupon  moved  the  court  to 
arrest  the  judgment,  "tiecause  tile  remedy 
given  by  the  act  of  assembly  is  a  remedy  by 
motion,  and  no  information  or  incictment 
will  lie  against  the  defendant  in  this  case; 
the  offence  with  which  he  is  charged  being 
created  by  statute,  and  not  being  an  offence 
at  common  law,  and  there  lieing  no  provision 
in  the  law  for  its  prosecution  by  such  mode 
as  has  been  pursued  here."  The  circuit 
court,  with  the  consent  of  the  defendant, 
adjourned     to    this  court    the     questions, 

1.  What  judgment  ought  to  be  rendered  upon 
the    errors     filed    in   arrest    of  judgment? 

2.  What  judgment  ought  to  be  rendered  upon 
the  verdict  7 

The  general  court  responded  as  follons — 
"This  court  is  of  opinion  and  doth  decide, 
that  the  errors  filed  by  the  defendant  in 
arrest  of  judgment  ought  to  be  overruled, 
and  judgment  entered  for  the  commonwealth, 
for  the  penalty  prescribed  by  the  2d  section 
of  the  act  passed  the  Z4th  day  of  February 
1823.  entitled  'an  act  to  amend  the  several 
laws  imposing  a  tax  on  licenses  to  merchants 
and  others,  and  for  other  purposes'— and  for 
the  costs  of  the  prosecution." 


*See  monocrapblcnofi  on  "  Indlctm 
tlouE  and  PreseDtmeols"  appended  to 
UOratt-SIT. 


By  tbe  ist  section  of  tbe  atnvemeD  tloued  actof 
February  M.  l«XS  (Snrplem.  to  Rev.  Code.  ell.  2TO,  p. 
SM.I  It  Is  declared,  "that  bereafter  It  shall  not  be 
lawfal  for  any  merchant  to  carry  on  his  trade  or 

occupation,  until  he  shall  hare  paid  the  lax 
**8       Imposed   by  'law,  and  obtained  a  license  or 

commission,  agreeably  to  tbe  proTtslaus  of 
this  act"  The  2d  section,  after  prescribing  the 
mode  or  obtalalns  a  license  to  sell  roods,  wares  and 
merrhaDdise  of  foreign  aod  domestic  growth  and 
manufacture,  by  wholesale  or  retail,  or  by  retail 
only,  proceeds  lo  enact  that  "if  any  person  or  per- 
sons shall  sell  such  goods,  wares  and  merchandise, 
either  by  wholesale  or  reull.  wllhont  having  fltat 
obtained  such  license,  sucti  person  or  persons  shall, 
/or  every  such  oBeoce,  forfeit  and  pay  the  sum  of 
one  hundred  dollars,  one  baJf  thereof  to  tbe  use  of 
tbe  iDtoriDer.  and  the  other  balf  to  the  use  of  the 
literary  fund:  to  be  recovered  by  motion  In  any 
courtof  record,  on  ten  days  prevlooB  notice." 

By  tbe  9d  section  of  an  act  passed  Febroary  ». 
1828.  amended  by  the  lat  section  of  an  act  passed 
February  28.  iB2»(Sapplein.  to  Rev.  Code.  ch.  Wi.  It 
ch.  2^.  f  I.  pp.  mi.  SBS.)  It  Is  declared  that  it  aball  be 
duty  of  the  commlaaloners  of  tbe  revenue, 
aonuallv.  at  some  quarterly  term  of  the  court 
bolden  tor  each  county  and  corporation,  "to  render 
to  tbe  court  a  list  of  all  snch  mercbanu.  wtthin  their 
respective  precincts,  whom  tbey  shall  have  Just 
cause  to  believe  bave  failed  to  take  out  license  as 
required  by  law;  and  also  a 
as.  lo  tbeir  opinion,  may  gl' 
such  failure.  And  the  court  shall  thereupon  order 
process  to  bring  such  witnesses  io,  wbo  shall  be 

give  evidence  touching  any  of  said  ofieucea.  And 
upon  any  presentment  being  made  by  aucb  (rraBd 
Jury,  It  sball  be  the  duty  of  the  attorney  for  tbe 
commonwealtb  toflle  an  information  or  Indictment 
against  aucb  person  or  persons  presented,  and  tke 
court  shall  give  ludgment,  npon  conviction,  for  the 
penalty  or  penalties  now  imposed  by  law  npon  sdt 
SQCb  offenders."  This  act.  It  will  be  observed. 
applies  in  terms  to  tbe  county  and  corporation 
courts  only.— Note  In  Original  Edition, 

669        "Commonwealth  v.  Woodson, 

December.  ISN. 
Crlnlnsl  Law-SlaMrfng— lodlctneat—ABetatloos.*— 

An  Indictment  charging  that  prisoner,  "at  tbe 
county  and  within  the  Inrlsdlctlon  of  the  court. 
feloniously  and  maliciously  did  slabone  P.  T.  with 


a  kill  li 


"  will  n 


qnasbed.  npon  objection  tballtdoes  not  allege  any 
assault,  striking  or  wounding,  nor  that  P.  T.  was 
within  the  county  or  Jurisdiction,  nor  that  tbe  In- 
tent was  felonious  or  malicious. 
Richard  Woodson  was  indicted  in  the  cir* 
cuit  superiour  court  for  the  county  of  Henrico 
and  city  of  Richmond,  for  felonious  stabbing. 
The  indictment  contained  tvro  counts.    The 
first  count  alleged  that  Richard  Woodson,  on 
Ac.  "  with  force  and  arms,  at  the  said  county 
and  city,  and  within  tbe  jurisdiction  of  the 
aaid  court,  one  Park  Tatley,  in  the  peece  of 
God  and  the  commonwealtb.  In  and  npon  the 
left  side  of  the  belly  of  him  the  said  Partt 


Law— SlabMns-liidlctBKOt-AllerMloas. 
—See  monographic  noli  on  "Assault  and  Battery" 
appended  to  Roadcap  v.  Slpe,  B  QratL  tIS  :  mono- 
graphic nod  on  "  Indlctmentay  RifQrmaItt>n,s  and 
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Tatlej,  and  also  in  and  upon  the  left  arm  of 
bim  the  aaid  Park  Talley.  then  and  there 
felonionalj,  voluntarily,  maliciouBlj  and  of 
purpose  did  stab,  with  intention,  in  so  doing;, 
him  the  said  Park  TalJey  thereby  then  and 
there  to  main,  disfigure,  disable  and  kill, 
afainst  the  form  of  the  statute,"  Stz.  The 
second  count  alleged  that  the  said  Richard 
Woodson,  afterwards  to  wit,  on  Ac.  "  at  the 
said  county  and  city,  and  within  the  juris- 
diction aforesaid,  with  force  and  arms,  one 
Park  Talley,  in  and  upon  the  left  side  of  the 
belly  of  him  the  said  Park  Tallej,  and  also 
in  and  upon  the  left  arm  of  him  the  said  Park 
Talley,  then  and  there  feloniously  and  unlaw- 
fully did  stab,  with  intention,  in  committing 
the  said  acts,  him  the  said  Park  Talley  thereby 
then  and  there  to  maim,  disfigure,  disable 
and  kill,  against  the  form  of  the  statute," 
See.  On  his  arraignment,  Woodson  moved 
the  court  to  quash  the  indictment,  upon  the 
following  grounds :  1.  Because  no  assault 
is  alleged.  2,  Because  it  is  not  alleged  that 
the  accnsed  stnick  Talley,  in  the 
670  'indictment  named,  or  that  be  gave 
him  any  wound.  3.  Because  it  is  not 
alleged  that  the  said  Talley  was  in  the  county 
of  Henrico  or  city  of  Kichmond,  or  within  thfc 
jurisdiction  of  the  court,  when  the  stab  was 
given,  and  it  does  not  therefore  appear  that 
the  blow,  if  stricken,  took  effect  within  the 
jurisdiction  of  this  court.  4.  Because  it  is 
not  alleged  that  there  was  a  felonious,  mali- 
cious or  unlawful  intent  to  maim,  disfigure, 
disable  or  kill  the  said  Talley.  Whereupon 
the  court,  with  the  consent  of  the  accused, 
adjourned  to  the  general  court  the  qtiestion, 
whether  the  indictment  ought  to  be  gnashed 
on  any  of  the  grounds  alleged  for  quashing 
tbe  same  7 

Lyons,  for  the  accused. 

The  general  conrt  decided,  that  the  indict- 
ment ought  not  to  be  quashed  on  any  of  tbe 
grounds  alleged  for  quashing  the  same. 
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"Earhart  v.  Commonwealth. 

December.  IBM. 
t    Law— Barnlns  Wood*— IndlGtaieat— Racord 


full)',  wilfully  and  maltclonaly  HetUns  Bre  to  tbe 
woodB  near  tbe  plantatloa  of  A.  M.  and  barolng 
said  wood!  and  a  fence  belouelns  to  said  A.  M.  Is 
described.  In  tbe  record  of  cbe  flodluB.  as  an  Id- 
dicUnent  "for  setUag  Are  to  the  woods  and  bura- 
iag  the  same:"  Hiij]  a  samclent  record  of  tbe 
fiadhie. 
SaBC-CoofeaslOB*— AdsilHlblllty  ■■  evidence  lor  Ac- 


Preseotmeats"  appended  to  Boyle  v.  Com.,  l4aratL 

Seae-lodlctaKnta— 3tatiitary  Offence— Alk«Btlona. 

—In  aUcBJUK  a  statutory  oDence.  It  la  generally 
necessary  to  describe  tbe  oHence  In  tbe  very  lan- 
saageof  thestatnie.  Statev. Meadows,  IB W.Va^ees, 
ci  tins' principal  case.  Bowel  v.  Com.,60ralt  W4,  and 
Derleux  *.  Com.,  !  Vs.  Gas.  STd.  See  iiao.foot-aotela 
con.  V.  Peas.  2  Oratu  (Bs.  wbere  tbe  notes  In  tbis 
series  of  reports.  consldertnB  this  snbtect.  are  col' 
lected. 

Hlik  M ent-  Recwd  ol  Flndliv.- See  foot-nott  to 
Vance  v.  Com.,  i  Va.  Cai.  ISS^ 
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GUMdt-CSH    at 

B«--On  tbe  trial  of  a  criminal 

cause,  a  witnew 

for  tbe  commonwealth  proves. 

that  having,  Ina 

conversation  with  the  accnsed,  ei- 

e  conviction  of  a  parUcuUr  fact. 

tted  tbe  fact  (wbicb.  In  Its  nature 

Btrouitly  tends  ti 

establish  bis  gnllt)  but  made  an 

eiplanatory  sta 

ement  {which.  If  taken  as  true. 

will  eicnlpate  bim).    The  accused  then  offers  to 
prove,  that  be  bad  previously,  and  under  differ- 
ent circumstances,  made  tbe  same  declaration  to 
another  person:  Hau>,  such  evidence  Is  iuadmls- 
alhie. 
Mlsdemasnour— LlaillaUao  of  Presoeutlon- Prcmaip- 
tlon  la  Ap)>dlMe Court,— After  a  verdict  of  convlc- 
apellate  court  will 
offence  was  proved  to  have  been 
within  tbe  period  of  limitation,  wbere  the  lecord 
does  Qotsbew  tbe  contrary. 
Writ  of  error  to  a  judgment  of  the  circuit 
superiour  conrt  of  law    and   chancery    for 
Wythe  county. 

The  record  of  the  case  (as  certified  to  this 
court)  commences  by  stating  that  on  the  10th 
day  of  April  1838,  the  grand  JU17  ap- 
peared in  court  according"  to  their  adjourn- 
ment, were  sent  out  of  court,  and  after  some 
time  returned,  and  presented  "an  indictment 
against  John  Earhart  for  setting  fire  to  the 
woods  and  burning  the  same,  a  true  bill." 
The  indictment  was  as  follows  :  "Virginia, 
Wythe  county  to  wit  ;  The  grand  jurors  im- 
panelled in  the  circuit  superiour  court  of 
law  and  chancery  held  for  said  county  the 
9th  ^ay  of  April  1838,  upon  their  oath  present 
that  John  Earhart  late  of  the  county  afore- 
said, on  the  19th  day  of  April  1837,  at  the 
county  aforesaid  and  within  the  jurisdiction 
of  the  circuit  conrt  aforesaid,  did  unlawfully, 
wilfully  and  maliciously  set  fire  to  the  woods 
near  the  plantation  of  Alfred  C.  Moore, 
which  woods  and  plantation  are  in  the 
672  *county  aforesaid  and  within  the  juris- 
diction of  the  circuit  court  aforesaid, 
which  fire  so  set  to  said  woods  did  burn  said 
woods  and  a  fence  belonging  to  the  said 
Alfred  C.  Moore  ;  which  act  of  the  said  John 
Earhart  in  setting  fire  to  the  said  woods 
in  manner  and  form  aforesaid,  and  burning 
said  woods,  is  against  the  form  of  the  act  of 
assembly"  Ac.  Neither  the  fact  that  the 
grand  jury  was  sworn,  nor  the  adjournment 
referred  to  in  the  entry  of  the  10th  April,  is 
anywhere  expressly  stated  in  the  record. 

The  defendant  pleaded  not  guilty  to  the 
indictment  ;  and  at  September  term  1838.  a 
jury  being  impanelled  for  the  trial  of 
the  case,  returned  a  verdict  finding  him 
guilty,  and  assessing  his  fine  at  80  dollars. 
He  moved  tbe  court  to  set  aside  the  verdict 
and  grant  him  a  new  trial;  which  motion 
was  overruled.  He  then  moved  to  arrest  the 
judgment,  "for  the  following  reasons :  1-  It 
does  not  appear  that  a  grand  jury  ever  found 
an  indictment  against  him  for  unlawfully, 
wilfully  and  maliciously  setting  fire  to  the 
woods,  2.  It  does  not  appear  by  the  record, 
that  a  grand  jury  ever  found  an  indictment 
against  him  for  unlawfully,  wilfully  and 
maltcioualy  setting  fire  to  the  woods.  3. 
It  does  not  appear  by  the  record,  that  the 
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defendant  was  evet  indicted  for  the  offence' 
for  which  he  has  been  tried  and  convicted, 
neither  does  it  appear  that  he  was  indicted 
for  any  offence  against  the  penal  laws  of  the 
commonwealth."  The  court  overruled  this 
motion  also,  and  gave  judgment  against  the 
defendant,  for  the  fine  assessed  by  the  jury, 
and  the  costs  of  prosecution,  and  that  he  t>e 
imprisoned  in  the  jail  of  the  county  for  the 
term  of  two  months. 

To  the  opinion  of  the  court  overruling'  his 
motion  for  a  new  trial,  the  defendant  ex- 
cepted, and  set  forth  in  his  bill  of  exceptions 
all  the  facts  proved  before  the  jury.  The 
conclusions  drawn  by  the  jury  and  the  circuit 
court  from  the  evidence  (which  waa  wholly 
circumstantial)  were  sustained,  as  will 

673  be  seen,  by  the  opinion  of  *thia  court : 
and  it  is  deemed  unnecessary  to  detail 

the  contents  of  the  bill  of  exceptions,  farther 
than  may  suffice  to  explain  the  other  points 
decided  in  the  cause. 

The   bill  of    exceptions    states    that  "on 

the day  of  — —  1837,"  the  woods  were 

discovered  to  be  on  fire  near  Alfred  C. 
Moore's  plantation :  the  time  is  nowhere, 
in  the  statement  of  the  evidence,  fixed  to  a 
particular  day,  oreven  month.  Immediately 
upon  the  discovery  of  the  fire,  and  near  the 
spot  where  it  was  supposed  to  have  been 
communicated  to  the  wixxls,  a  fresh  trade  of 
human  feet  was  observed.  This  track,  it 
waa  found,  entered  a  wagon  road  at  the  de- 
fendant's fence,  within  SO  or  60  yards  of  his 
dwelling  house,  and  proceeded  along  that 
road  and  an  old  path,  to  the  point  at  which 
the  fire  waa  supposed  to  have  been  communi- 
cated, and  thence,  along  the  same  path  and 
wagon  road,  back  to  the  defendant's  fence, 
near  the  place  from  which  the  track  leading 
in  the  direction  of  the  fire  had  been  traced. 
After  giving,  at  great  length,  the  evidence 
of  Moore  and  several  other  witnesaes,  the 
bill  of  exceptions  proceeds  in  the  following 

"Another  witness  stated  that  the  defend- 
ant was  at  his  the  witness's  house,  and  they 
had  a  conversation  about  the  burning  of  the 
woods.  The  witness  bad  also  seen  the  track 
before  apoken  of.  He  asked  the  defendant 
to  clear  himself  about  the  track.  "The  de- 
fendant, at  the  time,  was  sitting  in  such  a 
position  that  the  witness  could  see  the  soles 
of  his  shoes.  The  witness  said  to  the  defend- 
ant, 'Earbart,  I  will  swear  point  blank  that 
these  shoes  made  those  tracks ;'  meaning  the 
shoes  then  on  the  defendant's  feet.  The 
defendant  then  said,  that  he  had  seen  smoke 
rising  from  the  place  where  the  fire  broke 
out,  and  went  up  to  see  where  it  was  ;  that 
he  had  gone  to  the  fire,  and  returned  from  it, 
along  the  wagon  road  and  path  spoken  of  ; 
that  he  had  returned  with  an  intention  of 
getting  his  horae  and  going  to  Moore's 
house,  to  inform  him   of  the  fire  ;  that 

674  immediately    'after  his    return  from 
the  fire,  and  before  he  had  caught  his 

horse,  Moore  passed  along  his  lane."  (In 
the  testimony  given  by  Moore,  he  had  stated, 
that  immediately  after  his  arrival  at  the  fire, 
he  left  it  for  the  purpose  of  obtaining  the 
aid  of  hia  neighboura,  and  passed  through 
the  defendant's  lane  near  his  house ;  that 


thedefendant  was  in  a  passage  or  porch  of 
his  house,  and  called  aloud  to  Moore,  two  or 
three  times,  "Where  are  you  going  in  such  a 
hurry  ?"  to  which  Moore  made  no  answer, 
although  he  distinctly  heard  him.) 

"The  defendant  offered  to  prove  by  a  wit- 
ness, that  he  had,  the  day  after  the  fire  took 
place,  and  at  a  different  time  from  that  of 
the  conversation  aforesaid,  told  him  the  same 
thing  that  was  proved  by  the  last  named 
witness :  not  for  the  purpose  of  proving  the 
facts  disclosed  by  the  defendant,  but  to  shew 
that  the  defendant  had  been  consistent  in  all 
he  had  said  in  relation  to  the  matter.  The 
court  refused  to  permit  the  evidence  to  go  to 
the  jury  :  to  which  opinion  no  exception  was 

"  The  defendant  asked  a  new  trial,  for  the 
following  reasons  :  I.  The  verdict  is  not  sus- 
tained by  the  evidence.  2.  The  court  ought 
not  to  have  rejected  the  evidence  offered  by 
the  defendant  as  aforesaid.  3.  If  the  evi- 
dence was  not  proper  for  the  purpose  for 
which  it  was  offered,  yet  as  the  counsel  for 
thecommonwealth  had  contended  before  the 
jury,  that  the  first  time  the  defendant  had 
acknowledged  that  he  was  at  the  fire,  and 
(hat  he  had  gone  and  returned  along  the 
wagon  road  and  path  before  mentioned,  was 
after  he  had  been  Informed  by  a  witness 
that  he  would  swear  that  the  tracks  hereto- 
fore spoken  of  were  made  by  the  defendant's 
shoes, — and  that  the  acknowledgment  of  the 
defendant  was  a  shift  to  destroy  the  force  of 
the  supposed  evidence ;  the  rejected  evidence 
waa  proper,  for  the  purpose  of  rebutting 
and  destroying  the  inference  whicb 
675  "might  be  drawn  from  the  supposed 
fact,  by  shewing  that  the  defendant 
had  said  the  same  thing  before,  and  under 
different  circumstances." 

At  December  term  1838,  the  defendant 
applied  by  petition  to  this  court  for  a  writ  of 
error  to  the  judgment ;  which  was  awarded. 

And  now  the  cause  was  argued  by  R.  C. 
Stanard  for  the  plaintiff  in  error,  and  the 
attorney  general  for  the  commonwealth.  In 
addition  to  the  points  noticed  in  the  opinion 
of  this  court,  Stanard  took  the  objection, 
that  the  record  does  not  shew  that  the  grand 
jury  which  found  the  indictment  was  awom. 

FRY,  J.,  delivered  the  opinion  of  the  court. 
— Considering,  first,  the  motion  in  arrest  of 
judgment ;  the  indictment  to  which  the 
defendant  pleaded,  follows  the  act  of  assem- 
bly on  which  it  ia  founded,  and  sufBciently 
set  forth  an  offence  within  the  same.  The 
motion  is  directed  against  the  record  of  its 
finding;  and  the  question  is,  whether  that 
record  sufficiently  shews  that  it  was  found? 
We  think  it  does.  The  party  to  the  indict- 
ment, and  the  subject  of  it,  are  expressly 
found  and  recorded  ;  nor  was  it  necessary,  in 
describing  the  indictment,  to  use  the  technical 
terms  in  which  the  offence  is  charged.  Tefft 
V.  Commonwealth,  8  Leigh  721  ;  Myera  v. 
Commonwealth,  2  Va.  Cas.  160. 

As  to  the  motion  for  a  new  trial,  the  court 
below  did  not  err.  The  evidence,  though 
circumstantial,  warranted  the  finding,  in  the 
opinion  of  the  jnry  and  of  the  judge  wbo 
presided.  It  was  for  the  jury,  not  the  court, 
to  weigh  the  evidence;  nor  should  tha  latter 
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disturb  the  verdict  UDleaB  in  a  case  of  clear 
departure  from  it.  Beunet's  caK,  2  Va.  Caa. 
23S.  We  cannot  say  there  was  any  such 
departure  here.  Bven  though  a  court  should 
think  that  a  different  verdict  might  have 
be«u  reudered,  and,  as  a  juror,  might 

676  have  rendered  such,  it  does  not  "follow 
that  it  must  grant  a  new  trial.     To  do 

•o  would  transfer  the  functions  of  the  jury 
to  the  judge,  giving  an  appeal  to  taim,  in  all 
cases,  upon  the  facts. 

We  do  not  think  there  was  any  thing  in 
the  confesaion  of  the  defendant  which 
required,  of  necessity  his  acquittal.  If  it 
Wfts  inconsistent  with  the  supposition  of  hia 
guilt,  there  waaenough  in  the  other  evidence 
to  warrant  the  jury  in  disregarding  it  in 
part ;  and  this  they  might  do  under  the  posi- 
tion taken  by  the  plaintiff's  counsel,  that  a 
confession  must  be  taken  to  be  true  in  all  its 
parts,  unless  there  be  something  in  the  terms 
of  it,  or  the  circumstances  attending  it,  or 
the  other  evidence,  to  discredit  it  in  part. 
And  according  to  the  case  of  Sbadrack 
Brown,*  decided  by  this  court  at  December 
term  1838  (3  Rob.  Pract.  207,)  the  jury  are 
to  weigh  confessions.  like  other  evidence, 
and  believe  or  disl>elieve  them,  in  whole 
or  in  part,  as  reason  may  decide ;  and 
if,  from  opposing  evidence,  or  the  con- 
fession itself,  facts  appear  which  are  auffi- 
dent  to  satisfy  a  rational  mind  that  a 
part  ia  not  true,  it  ought  to  t>e  rejacied. 

As  to  the  rejection  of  the  evidence,  we 
think  there  was  no  error  in  refusing  a  new 
trial  on  that  ground.  There  was  no  ezcep- 
tioD  to  the  opinion  excluding  it.  And  when 
asked  for  a  new  trial  on  account  of  such  evi- 
dence, the  conrt  is  at  liberty  to  consider  its 
value  or  importance.  In  this  case,  we  do 
not  think  the  rejected  evidence  is  of  such 
weight,  that  a  new  trial  onght  to  be  granted 
for  the  purpose  of  letting  it  in.  Besides,  a 
majority  of  the  court  are  of  opinion  that  the 
evidence  was  not  admissible  for  the  purpose 
for  which  it  was  offered  [  namely,  to  prove 
the  defendant's  consiatency  in  what  he  had 
related.  There  was  no  attempt  to  prove  any 
inconsistency  in  bis  relations  of  the  matter. 
And  though  we  are  not  prepared  to  say 

677  that  the  previous  declarations  *of  a 
party,  to  the  same  purport  with  subse- 
quent ones  proved  against  him,  may  not  be 
given  in  evidence  to  repel  any  just  Inference 
which  might  be  urged  against  him  from  the 
time  only  at  which  the  latter  were  made,  we 
do  not  perceive  that  such  declarations  were 
necessary  or  proper  for  such  purpose  in  this 

It  was  said  in  argument,  that  a  new  trial 
should  b«  granted  ^cause  it  does  not  appear 
that  the  offence  was  committed  within  twelve 
months  tiefore  the  indictment  was  found. 
Apparently,  this  objection  is  made  for  the 
first  time  here.  It  does  not  appear  to  have 
been  made  tielow,  cither  before  the  jury  or 
the  court.  The  lime  laid  in  the  indictment 
is  within  the  period  limited  for  the  prosecu- 
•ion  ;  there  is  a  verdict  of  guilty  ;  and  it  does 
not  appear  from  the  evidence,  that  the  time 
of  the  act  was  without  the  period  of  limita- 


tion. We  cacnot  aay,  therefore,  that  there 
was  error.  We  cannot  say  that  the  indict- 
ment was  not  within  twelve  months  from  the 
time  of  the  offence.  Doubtless  it  was  shown 
to  tie  within  the  twelve  months,  and  the 
blank  in  the  bill  of  exceptions  was  merely 
accidental.  In  a  case  like  the  present,  we 
think  the  party  should  In  some  manner  have 
relied  on  the  statute,  or  claimed  the  benefit 
of  It. 
Judgment  affirmed,  with  coats. 
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■UUne  la  a  criminal  trial,  to  Instruct  tbe  Jury  as 
xo  tbe  law.  It  be  think  It  proper  to  do  so :  and  no 
law  prescribes  aur  panlcnlar  time  at  wblcb  tbe 
iQBtmctiOD  Hhall  be  given. 
MBrdar-liutruetliui-^uftlclMC]'  and  Weight  ol  Evl- 
doBCC— On  a  trial  for  murder,  the  court  Instrocu 
the  Jury  that  thouBh  they  "ahoold  believe  the 

anence  of  immediate  IntoilcatJon,  or  tbe  effects 
of  a  previous  habit  of  Intoxication  npon  his  tem- 
per, yel  If  the  Intoxication  or  the  effects  were  not 
such,  or  to  such  a  degree,  as  wholly  to  negative 
the  lecal  Inference  of  malice.  Implied  bylaw  from 
clrcumataaces  of  the  a< 


absence  of  or  Bllehtness  of  t1 
should  find  him  imlltrof  n 
degree  :  HBLti.  an  Instmctla 
and  weight  of  evidence,  a 
Judgment  against  the  prlsor 
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."  they 
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Kichard  C.  Gwatkin  was  indicted  in  the 
circuit  superiour  court  of  Greenbrier,  for  the 
mumer  of  Frederick  M.  Pitman.  After 
ineffectual  attempts  to  impanel  a  jury  in 
that  county,  the  cause  was  transferred  to  the 
circuit  saperiour  court  of  Rockbridge  ;  where, 
at  September  term  1839,  the  trial  was  had. 
The  jury  found  the  prisoner  guilty  of  murder 
in  the  second  degree,  and  ascertained  his 
term  of  imprisonment  in  the  penitentiary  to 
be  eighteen  years  ;  and  the  court  pronounced 
sentence  accordingly. 

The  examination  of  the  testimony  in  the 
cause  was  commenced  on  thursday,  and  the 
argument  was  concluded  in  the  evening  of 
the  followinR'  monday.  The  jury  were  then 
adjourned  over  until  tuesday  morning  j  at 
which  time  they  came  into  court,  and  were 
asked  by  the  court  whether  Ihey  had  yet 
agreed  upon  their  verdict  ?  to  which  they 
replied  in  the  negative.  The  jury  thereupon 
propounded  to  the  court  this  question  — 
whether  they  had  the  power,  if  they  should 
agree  to  do  so,  to  find  the  prisoner  guilty  of 
murder  in  the  second  degree?  Tbe  court 
said,   it   had  prepared   a   brief   instruction 


•InslmctloD*— Time  ol  Olvlng^— Tbe  law  does  not 
at>solutely  fix  any  time  for  giving  Instructions. 
State  r.Cobba.MW.  Va.nX.!S3.E,  Rep.  SII.  citing 
principal  case.  See  also.  moQasrapbic  note  oa 
"Instructions"  appended  to  Womack  v.  Circle.  SO 
GratL  1B2. 

Tbe  principal  case  was  also  cltfd  In  Stuart  v. 
Com..  MGraltSBT.  B68.  ,       C,OO^rC 
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"to  the  jury,  to  b«  given  in  the  event 
the  jury  should  appeal  to  the  court  for 
ructions;  and  then  read  to  the  jurjr  an 
ruction  in  the  following  words ; 

"  If  jou  shall  be  satisfied  that  the  prisoner 
committed  the  homicide  of  which  he  is  in- 
dicted, and  was,  at  the  time  of  its  commis- 
sion, neither  n on  compos  mentis  nor  under 
the  artificial  excitement  of  drunlcenneBS, 
then,  according:  to  the  testimony  of  Hurl  but, 
Suber,  I<ittlepage  and  Gwinn ,  if  true,  he  was 
guiltj  of  murder  in  the  tirst  degree. 

"But  if,  believiufr  him  sane  or  compos 
mentis,  legally  and  morally  responsible  for 
hia  acts,  you  should  believe  he  committed  the 
homicide  under  the  influence  of  immediate 
intoxication,  or  the  effects  of  a  previous  habit 
of  intoxication  upon  his  temper,  yet  if  the 
intoxication  or  the  effects  were  not  such,  or 
to  such  a  degrree,  as  wholly  to  negative  the 
legal  inference  of  malice,  implied  by  law 
from  the  character  and  circumstances  of  the 
act,  and  absence  of  or  slightness  of  the  prov- 
ocation, you  should  find  him  guilty  of  murder 
in  the  second  degree. 

"  If  yon  shall  believe  the  condition  of  the 
prisoner,  from  drunkenaess  or  its  effects,  and 
the  circumstances  of  the  homicide,  were  such 
as  wholly  to  negative  the  presumption  of 
malice  aforethought,  you  should  find  the  pris- 
oner guilty  of  manslaughter. 

"In  order  to  sustain  the  defence  of  insanity 
set  up  by  the  prisoner,  and  exempt  him  from 
responsibility,  legal  and  moral,  for  the  homi- 
cide with  which  he  is  charged,  yon  must  be 
satisfied  from  the  evidence,  that  when  he 
committed  the  act  he  was  incapable,  in  con- 
sequence of  insanity  either  partial  or  gen- 
eral, of  judging  between  right  and  wrong  or 
good  and  evil,  and  that  at  the  time  he  com- 
mitted the  act  he  did  not  consider  it  a  crime, 
an  act  evil  in  itself  or  forbidden  by  the  laws 
of  the  land. 

''To  make  partial  insanity,  or  monomania, 
a  good  defence,  you  must  be  satisfied 
6S0  that  the  prisoner,  at  the  'time  of  the 
act,  was  labouring  under  an  insane  de- 
lusion, and  that  the  act  committed  was  trace- 
able to,  connected  with,  and  was  the  effect 
and  consequence  of  that  delusion,  and  more- 
over that  the  delusion  was  such  as  to  satisfy 
the  prisoner's  mind  that  the  act,  as  to  him, 
was  justifiable." 

After  the  paper  containing  the  instruction 
had  been  read  to  the  jury,  it  was  carried 
away  by  them  into  the  jury  room,  with  the 
permission  of  the  court.  Mo  instruction  had 
been  given  by  the  court  to  the  jury  at  any 
previous  period  of  the  trial,  nor  had  any  been 
asked  for  on  the  part  of  the  commonwealth 
or  the  prisoner;  neither  had  any  instruction 
or  information  been  requested  by  the  jury, 
except  the  enquiry  made  by  them  of  the  court 
as  above  stated. 

The  prisoner  excepted  to  the  instruction  so 
given  by  the  court,  as  well  on  account  of  the 
matter  thereof,  as  of  the  circumstances  under 
which  it  was  given  :  and  at  the  present  term 
of  the  general  court,  he  applied  for  a  writ  of 
error  to  the  judgment,  assigning  in  his  peti- 
tion the  following  grounds;  "1.  The  court 
erred  in  its  instruction  on  the  subject  of 


of  the  jury,  by  deciding  on  the  weight  of  the 
testimony  of  certain  witnesses,  and  declaria|r 
that  their  testimony,  if  true,  proved  the  peti- 
tioner guilty  of  murder  in  the  first  degree. 
2.  The  court  erred  in  its  instruction  on  the 
subject  of  murder  in  the  second  degree,  and 
manslaughter.  3.  The  court  erred  in  its  in- 
struction on  the  subject  of  insanity,  by 
declaring  that,  to  sustain  that  plea,  the  peti- 
tioner must  have  been  unable  to  distinguish 
between  right  and  wrong,  good  and  evil ;  and 
that,  if  he  was  partially  insane,  the  act  mast 
be  traceable  to,  connected  with,  and  t>e  the 
efi'ect  of  the  delusion.  4.  The  court  erred  in 
giving  the  instruction  it  did,  at  the  time  and 
under  the  circumstances."  The  writ  of  error 
was  awarded. 

681  *The  cause  was  argued  by  Edward 
Johnston  for  the  plaintiff  in  error,  and 

the  attorney  general  for  the  commouwealth. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. — It  is  contended  hereby  the  conasel 
for  the  prisoner,  that  after  the  testimony  had 
been  fully  heard  in  the  court  below,  and  the 
case  fully  argued  and  submitted  to  the  jury, 
without  auy  Instructions  being  asked  either 
by  the  commonwealth  or  the  prisoner,  and 
the  jury  had  retired,  the  court  had  no  right  to 
give  any  instructions  npon  the  law  of  the 
case,  unless  asked  for  by  the  jury,  and  then 
only  to  the  extent  thus  asked  for.  This 
court,  however,  after  having  deliberately 
weighed  all  the  arguments  of  counsel  against 
this  power  thus  exercised,  has  come  to  the 
conclusion  that  In  this  there  was  no  error  of 
law.  This  court  thinks  it  is  the  right  and 
the  duty  of  a  judge  sitting  in  a  criminal  trial, 
to  instruct  the  jury  as  to  the  law,  if  he  think 
it  proper  so  to  instruct  them,  and  that  there 
is  no  law  prescribing  any  particular  time  at 
which  such  instructions  shall  be  g^ven. 

We  will  now  consider  the  instructions  them- 
selves, or  such  of  them  as  we  have  deemed  it 
necessary  to  consider  in  arriving  at  the  con- 
clusion to  which  the  court  has  come.  The 
jury  found  the  prisoner  guilty  of  murder  in 
the  second  degree.  It  ia  the  second  branch 
of  the  instructions,  In  which  the  court  ha* 
laid  down  what  it  considered  to  be  the  law  in 
regard  to  what  constitutes  murder  in  the 
second  degree,  and  what  would  warrant  the 
jury  in  finding  the  prisoner  guilty  of  murder 
in  the  second  degree,  in  giving  which,  it  is 
contended  by  the  counsel  for  the  prisoner,  the 
court  erred.  The  instruction  is  clothed  \a 
some  ambiguity,  and  there  is  some  difficulty 
in  putting  a  proper  interpretation  upon  it ; 
but  so  far  as  it  is  necessary  to  consider  it  in 
reference  to  the  question  we  mean  to  decide, 
we  consider  the  substance  of  the  instruction 
to  be  this  :  If  you  believe  the  prisoner 

682  'committed  the  homicide,  and  that   he 
was  not  so  drunk  or  so  insane   as   that 

his  drunkenness  or  insanity  should  exempt 
him  from  the  inference  of  malice,  which 
otherwise  would  be  "Implied  by  law  from  the 
character  and  circumstances  of  the  act,"  you 
should  find  him  guiltyof  murder  in  the  second 

In  the  first  place,  it  may  be  asked  if  this 
instruction  does  not  preclude  the  jury  entirely 
from  enquiry  into  "the  character  and  ci 


derln  the  first  degree;  invading  the  province  stances  of  the  act,"  from  which  the  law  does 
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imply  malice?  under  tbis  instruction,  was  no1 
the  jury  iKiutid  to  find  the  prisoner  guilty, 
without  enquiry  into  any  other  "character 
and  circumstances  of  the  act,"  except  to  ascer- 
tain whether,  under  the  law  as  propounded 
by  the  court,  the  drunkenness  or  insanity  or 
the  prisoner  were  such  as  to  excuse  the  malice? 
A  majority  of  this  court  so  thinks.  But  sup- 
pose it  could  be  shewn  that  this  is  not  so. 
and  that  the  jury  had  nothing:  to  do  with 
ascertain  in  |[  the  facts  and  circumstances 
from  which  the  law  implies  malice;  still  we 
think  it  must  t>e  conceded  that  the  prisoner 
ouK-ht  to  have  been  allowed  to  shew,  if  he 
could,  that  the  billiog:  was  by  accident  or  ii 
seUdefence;  all  of  which,  it  seems  to  th< 
court,  he  was  precluded  from  shewlnf^ ,  by  thi 
instruction  of  the  court  below.  Accordintf  ti 
that  instmction,  if  the  jury  were  satisfied  that 
the  prisoner  committed  the  homicide, 
that  there  was  nothing  either  of  drunkenness 
or  insanity  to  excuse  him,  they  were  to  find 
him  gfuilty  of  murder  in  the  second  degree. 
it  is  asked,  find  him  guilty  upon  what?  But 
one  answer  can  be  given — hud  him  guilty 
upon  the  testimony  in  the  cause.  If  this  be 
so,  then  the  court  has  undertaken  to  instruct 
the  jury  as  to  the  sufficiency  and  the  weight 
of  the  testimony,  which  we  think  it  had  no 
right  to  do,  that  t>eiDg  theexclusive  province 
of  the  jury. 

A  majority  of  the  oourt  thinks  that  the 
court  t)elow  erred  in  giving-  this  instruction, 
and  that  it  is  error  for  which   the   judgment 

should  be  reversed.  And  as  the 
6S3     'judgment   is  to  be  reversed  for   this 

error,  we  deem  it  prudent  at  this  time 
■tot  to  decide  any  other  points  which  have 
been  raised  and  argued  upon  the  other 
branches  of  the  instructions  of  the  judge 
below  ;  some  of  them  being,  in  the  opinion 
of  ibe  court,  both  novel  and  important. 

JUDGES  LEIGH.  BROWN.  DONCAN  and 
FRY  dissent  from  so  much  of  the  opinion  of 
the  court  as  determines  that  there  was  error 
in  the  second  branch  of  the  instructions 
which  the  circuit  court  gave  to  the  jury, 
D  Judgment  reversed,  verdict  set  aside,  and 
cause  remanded  fur  a  new  trial. 

Page  V.  Commonwealth. 

December.  ISW, 
Fmxht— EuBlastloa— hMUctaieat*— C«M  at  Bar.— A 
prisoDCT  Is  committed  for  eiamluatloD.  is  exam- 
ined, and  remanded  by  tbe  eiamlulue  court  for 
trial,  for  "f eloQlouslT  uslDEand  employ! as  as  true. 
for  liU  own  beneSt.  a  certain  counterfeit  uole. 
well  knowing  the  same  to  l>e  connterfelt:"  Hau), 
an  lodlctroeol  for  forirlnB  the  note  Is  not  war- 
ranted by  tbe  examination,  and  mnst  be  qaashed. 


case  cited  in  Mowbray's  t^ase,  II  Lelsb  M9:  Scott  v. 
Com..  UOratt.  SML 
Saat— UttBrioc   Porrad  lB*traBMal  —  Distinct   Ol- 

twiiiiii  Til  tbe  itolQL  that  tbe  forslDE  of  an  Instrn- 
meni  and  tbe  ntterloK  ot  Each  forged  Instrnmenl 
are  distinct  and  labBlantlve  offences,  the  principal 
case  Is  cltedOn^Uowbray'B  Case,  ]  1  Leigh  UE;  Dowdy 
T.  Com..  >  Oratt.  n>- 

In  Scott  T.  Com..  Haratt.tei).DAi(UL.  J.,  after  set- 
ling  fortb  the  decisions  In  tbe  principal  caae.  and 


Same-lDdlctwmit-CoavktJoa  on  Ona  CMnl-Elfect.t 

—An  Indictment  {described  In  tbe  record  of  the 
flndlng.  and  In  the  entry  of  the  arralcomeDt.  as  an 
Indictment  for  forgery)  contains.  I.  a  count  for 
forging  and  counterfeiting  a  note,  and  %  a  count 
for  felonlonsly  using  and  employing  as  trae   a 
coonterfelt  note;  verdict  finds  the  prisoner  gnllty 
of  forgery,  as  alleged  In  tbe  Indictment:  Held, 
an  acquittal  mnst  be  entered  on  tbe  second  connL 
In  the  circuit  superiour  court  of  law  and 
chancery  for  the  county  of  Henrico  and  city 
of  Richmond,  at   the   term   held   Iri   October 
1839  for  the  trial  of  criminal  causes,  the  grand 
jury  presented  "an  indictment  against  Wil- 
liam H.  Page  for  forgery,  a  true  bill."     The 
indictment  thus  described  as  an  indict- 
684      ment  for  forgery  contained  "six  counts. 
The  first  charged  that  William  H.  Page 
did  falsely  make,  forge  and  counterfeit,  and 
cause  and  procure  to  be  falsely  made,  forged 
and    counterfeited,    and   willingly   act    and 
assist  in  falsely  ftiaking,  forging  and  cotin- 
terfeiting,  a   certain  promissory   note,  with 
intention  to  injure  and  defraud  one  Henry 
Miller.     The  second  count  charged    that   the 
said  W.  H.  Page  did  knowingly    utter   and 
publiahas  true,  and  attempt  to  use  and  em- 
ploy astrue,  for  his  own   benefit,   a   certain 
other  false,  forged  and  counterfeited  prom- 
issory  note,   with    intention   to   injure   and 
defraud  one  Henry  Miller.    The  third  count 
charged  that  the  said  W,  H.  Page   did  know- 
ingly use  and  employ   as  true,  for  his  own 
tienefit,   a    certain  other   false,  forged  and 
counterfeited  promissory  note,  with  intention 
to  injure  and  defraud  one  Henry  Miller.    The 
fourth  count  charged  that  thesaidW.  H.Page 
did  falsely  make,  forge  and  counterfeit,  and 
cause  and  procure  to  be  falsely  made,  forged 


Com.  T.  Mowbray.  11  Lelsb  M8.  said :  'To  my  mind, 
tbe  features  which  mark  the  felonious  possession  of 
forged  coin  as  an  offence  diflerent  from  that  of  the 
forgery  of  tbe  same,  are  as  distinct  as  those  which 
have  been  Ihos  declared  to  distingnisb  forgery  from 
ntterlng  and  publishing," 

Crlnlsal  Law— Trial  lor  Psiony— EnalBBtloD  by  Ei- 
SBlBlnr  Court— On  this  snhtect.  tbe  principal  case  Is 
died  In  Bnsklrk  v.  Judge,  J  W,  Va.  103:  foot-Mli  to 
Com.  T,  McCanl.  1  Va.  Caa.  171. 

Indlctaicot -Directive  Count— Ellect.— On  this  sah- 
ject.  tee  foot-tuitt  to  Kirk  v.  Com..  B  Leigh  1ST,  wbere 
the  question  Is  dlscQsaed  at  some  length.  The  prin- 
cipal case  was  distinguished  from  Klrk-s  Case.fi 
Lelgb  txt  In  Clere  v.  Com.,  I  OratL  fllB. 

»  COBDt— effect,- It  Is 

In  tbls  state,  that  where  there  are 
several  conuts  In  an  Indictment  and  the  Jury  And 
the  accused  guilty  opon  one  of  the  connta,  saying 
nothing  as  to  Che  others,  the  verdict  operates  as  an 
acquittal  upon  the  counts  of  which  tbe  verdict  takes 
no  notice,  and  the  court  shonld  enter  a  Judgment 
accordingly.  Stewart  v.  com..  28  Oratt.  BW,  citing 
the  principal  case,  Llthgow  v.  Com..  *  Va.  Cas.  817, 
Canada's  Case,  Z2Gratt.aM,  and  Page's  Case,  aSQratl. 
MB.  To  the  same  effect,  see  the  principal  case  cited 
In  Livingston  T,  Com.,  14  Qratt.  OM:  Page's  Case,  M 
Qralt.  ««;  KIchards  v.  Com.,  81  Va,  118:  Brlggs  v. 
Com.,a2  Va.  658.  See  also./ooi-itof*  to  Kirk  v.  Com.. 
B  Leigh  B37;  monograpblc  note  on  "Indictments.  In- 
formations and  Presentments"  appended  U,Boyle 
T.  Com.,  uaratc  mi. 


"  appended  W  » 
l:>yL.OO^IC 


g  LEIGH 


ViBOuru  RBPomTS.  Ammot^tbd. 


086-067 


and  counterfeited,  and  willinftlj 
assist  in  falsely  making,  forg'ing  and 
ieitinK,  a  certain  other  promissory  note,  with 
intention  to  injure  and  defraud  one  Georg-e 
K.  Crutchfield.  The  fifth  count  charged  that 
the  said  W.  H.  Page  did  knowingly  utter  and 
vublish  as  true,  and  attempt  to  use  and 
ploj  aa  true,  for  his  own  benefit,  a  certain 
other  false,  forged  and  counterfeited  prom- 
iasory  note,  with  intent  to  injure  and  de- 
fraud one  George  K.  Crutchfield.  The  sixth 
count  charged  that  the  said  W.  H.  Page  did 
knowingly  utter  and  publish  as  true,  for  his 
own  benefit,  a  certain  other  false,  forged  and 
counterfeited  note,  with  intention  to  injure 
and  defraud  one  Henry  Miller.  The  instru- 
ment alleged  to  be  counterfeit  was  set  out  in 
each  count,  in  the  fallowing  terma  :  "August 
3lBt  1839,  SS5.  I  promise  to  pay  to  Henry  Mil- 
ler for  William  H.  Page,  in  three  months 
from  above  date,  for  value  received." 
(Signed)  •'  George  K.  Kryhfietd.' 
The  indictment  was  found  on  the  28th  of 
October.  The  record  of  the  proceedings 
685  next  had  in  the  cause,  "'which  were  on 
the  31st  of  October,  states  that  "the 
said  William  H.  Page,  who  stands  indicted 
of  forgery,  was  set  to  the  bar  in  custody,  and 
being  arraigned  of  the  said  forgery,  moved 
the  court  to  quash  the  first,  second,  fourth, 
fifth  and  sixth  counts  of  the  indictment;" 
which  motion  being  overruled,  he  tendered  a 
bill  of  exceptions,  which  was  received  and 
made  a  part  of  the  record.  In  this  bill  it  is 
stated,  that  the  motion  to  quash  the  several 
counts  aforesaid  was  made  for  the  reason  and 
upon  the  ground  that  the  prisoner  had  not 
been,  according  to  law,  examined  by  a  court 
of  examination  for  the  facts  and  offences  set 
out  in  the  said  counts,  and  remanded  to  the 
said  circuit  court  for  trial  for  the  same  ;  and 
for  other  errors  apparent  on  the  face  of  the 
said  counts ;  in  support  of  which  motion  the 
prisoner  offered  to  the  court  a  copy  of  the  rec- 
ord of  hia  examination,  under  which  he  had 
been  remanded  to  the  said  circuit  court  for 
tKal  :  but  the  circuit  court  overruled  the  said 
motion  and  refused  to  quash  all  or  any  one 
of  the  said  counts,  being  of  opinion  that  it 
sufficiently  appeared,  from  the  record  afore- 
said, that  the  prisoner  had  been,  according 
to  law,  examined  by  a  court  of  examination, 
and  remanded  to  the  said  circuit  court  for 
trial,  for  the  facts  and  offences  of  which  he 
stood  indicted  in  the  said  several  counts,  and 
that  there  were  no  errors  in  the  said  counts 
for  which  they  or  any  of  them  ought  to  be 
quashed.  The  record  of  the  examining  court 
tconsistiog  of  the  warrant  for  summoning 
the  justices,  the  proceedings  and  judgment 
of  the  court,  and  the  depositions  of  the 
witnesses  for  the  commonwealth)  was  set 
out  in  haec  verba  in  the  bill  of  excep- 
tions. The  warrant  was  under  the  hand 
and  seal  of  F.  Wicker,  recorder  of  the 
city  of  Richmond;  reciting  that  William 
H.  Page  had  beencommitted  to  the  jail  of  said 
city  for  a  felony  bv  him  committed  in  said 
city  on  the  31st  of  August  1839,"  in  then  and 
Ihere  feloniously  using  and  employing  as 
true,  for  his  own  benefit,  a  certain  false, 
686      forged  'and  counterfeit  note  and  writ- 


ing," (set  out  in  precisely  the  same 
terms  as  in  the  indictment)  "with  intention 
to  injure  and  defraud  one  Henry  Miller  ia 
said  note  and  writing  mentioned,  he  the  said 
William  H.  Page  then  and  there  well  know- 
ing the  said  note  and  writing  to  be  false, 
forged  and  counterfeited  ;" — and,  therefore, 
requiring  the  serjeant  to  summon  at  least 
eight  of  the  justices  of  said  city  to  meet  at 
the  courthouse  thereof,  on  Ac.  to  hold  a  court 
for  the  examination  of  the  fact  with  which 
the  said  William  H.  Page  stood  charged.  In 
the  proceedings  of  the  examining  court,  the 
offence  was  described,  verbatim,  as  in  the 
warrant  for  summoning  the  court  ;  and  then 
it  was  stated  that  "the  court,  having  heard 
the  evidence,  are  of  opinion  that  the  said 
William  H.  Page  ought  to  be  tried  for  the 
said  offence  before  the  circuit  superiour  court 
of  law  and  chancery  forthecounty  of  Henrico 
and  city  of  Richmond." 

The  circuit  court  having  overruled  the  mo- 
tion to  quash  thesaid  several  counts,  the  pris- 
oner thereupon  pleaded  not  guilty  to  the 
indictment.  And  in  the  entry  made  on  the 
following  day,  it  is  stated  that  "  the  said  Wil- 
liam H.  Page,  who  stands  indicted  of  forgery, 
was  again  set  to  the  bar  in  custody,  and 
thereupon  came  a  jury  &c.  who  being  elected 
&c.  and  having  heard  the  evidence,  upon 
their  oath  do  say  that  the  said  William 
H.  Page  ia  guilty  of  the  forgery  afore- 
said, in  manner  and  form  as  in  the  in- 
dictment against  him  is  alleged,  and  they  do 
ascertain  the  term  of  hia  imprisonment  in 
the  public  jail  and  penitentiary  house  to  be 
two  years,"  The  circuit  court  rendered  judg- 
ment against  the  prisoner  according  to  the 
verdict. 

On  the  application  of  the  prisoner,  the  gen- 
eral court  awarded  a  writ  of  error  to  the  judg- 
ment. 

K.  G.  Scott  and  R.  T.  Daniel  for  the  plain- 
tiffin  error,  and  the  attorney  general  for  the 
wealth,  submitted  the  case  without 
:guraent. 

*The  judgment  of  the  general  court 
as  as  follows:  "  It  seems  to  the  court 
here  that  the  judgment  of  the  said  circuit 
superiour  court  is  erroneous  in  this,  that  it 
does  not  acquit  the  said  prisoner  of  the 
charges  contained  in  the  second,  third,  fifth 
and  sixth  counts  of  the  indictment,  as  to 
which  the  verdict  says  nothing  ;  and  also  in 
this,  that  the  said  circuit  superiour  court  re- 
fused to  quash  the  first  and  fourth  counts  of 
the  said  indictment,  charging  an  offence  <to 
wit,  the  offence  of  forgery)  as  to  which  the 
said  prisoner  had  not  undergone  any  examj- 
by  an  examining  court  as  the  law  di- 
Therefore  it  is  considered  by  the  court 
that  the  judgment  aforesaid  be  reversed  and 
innuUed;  and  this  court  proceeding  to  enter 
lUch  judgment  as  the  said  circuit  superiour 
»urt  ought  to  have  rendered,  it  ts  further 
considered  that  the  said  William  H.  Page  be 
acquitted  of  the  charges  contained  in  the 
said  second,  third,  fifth  and  sixth  counts  of 
the  indictment,  and  go  thereof  without  day  ; 
that  the  said  first  and  fourth  counts  be 
quashed  ;  and  that  the  said  William  H.  Page 
be  discharged  out  of  custody.'' 
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-■-  -  general  court  can  make  a  valid  grant  of  admln- 
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S.  See  Eiecators  and  administrators. 
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ble  of  taking  lauds  by  devise  :  and  an  alien  subject 
of  a.  Britain,  to  whom  a  devise  of  lands  was  made 
In  IT8I.  could,  by  the  treaty  of  ITM  between  the  U. 
States  and  Q.  Britain,  bold  and  alien  the  lands  so 
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tion for  mlademeanonr.    See  Limitation  No,  t.  and 

SBl       *&  Wben  appellate  court  will  grant  Dew  trial 
on  exceptions  to  opinion  refuBlu^lC.    See  New 
TrlalNo.!. »,  and 


Fisher  r.  Vanroeier. 
Robr  V,  Davla  and  others. 
1.  Judsmeot  Id  appellate  ci 


See  CoQtl nuance  No.  £.  and 


i[  certified,  wbether : 


.    See  BehearlUK.  and 


1.  In  aasumpali.  ai , 

coaflrmed  asaiast  defend aot  by  default,  aodi 
Inquiry  of  damages  awarded  ;  theo.  wlcboat  a 
— j.^  ....  !_.. .J  pf  iDOQiry.  the  p 


Q  tbe  defendant. 


II.  What  award  Is  good. 


asnitpendlos  :  award  prof esslnir  to  be  made. 

and  appeai-iUK  to  be  In  fact  made,  parsuaot  to  the 
su  bmlsalon.  bntootsUtlnsexprcBHly  that  the  arbi- 
tration was  coaflned  to  the  matters  la  difference  In 
thesalt;  and  tbl»  award  held  good.  S.  C,  Ml 
S.  Id  an  action  of  assumpsit,  the  damages  laid  In 
tbe  writ  are  mo  dollars  :  the  declaration  Is  lu  blank 
as  to  the  snms  assumed  and  as  to  the  damages  :  all 
matters  in  ditterence  In  the  canse  are  referred  to 
arbitrators:  the  arbitrators  award  to  the  plaintiff 
44S  dollars  :  and  Indsment  la  given  according  to  tbe 
award  ;  Held,  the  award  Is  good,  though  tbe 
amount  awarded  exceeds  the  damages  claimed. 


for  obligor  rendered  on  award.    See  Assignment 
No.  8.  and 

Scates  V.  Wilson  t  Edmonds, 

SPIRITS, 
spirits,  and 
toe. 
ARRAIONHENT. 
In  felony,  accused  must  be  arraigned  and  plead  In 
person.    SeeFi' ""  "  "    ' 


prisoner  a  contiuoance  of  tbe  case  Is  m 


,    See  EzecntOTs  and 


will  not  be  protected  Id  equity 
administrators  No.  n  and 

Fishery.  Bassetl  and  others,  li« 

II.  WHat  Is  no  evidence  against  assignee. 
i.  A  legatee  assigns  his  claim  for  tbe  legacy  by 
deed:  tbe  assignee  brings  suit  for  it  against  tbe 
executor  and  hia  surety,  who  produce  In  ibeir  de- 
fence a  receipt  In  full,  signed  by  the  legatee  and 
bearing  date  before  the  deed  of  asalgninent :  Hku>. 
such  a  receipt  is  no  evidence  aeala»t  the  assignee, 
without  proof  that  It  was  reaMf  eiecnied  before  the 


assignment  i  nor 


facie 


.  the  d 


:obe  taken  as  prima 


Wllcoi  v.  Pearman. 

The  acknowledgment,  written  or  rerbal,  of  the 
"'   "  ""  hasbeenpatd  to 


ludgmi 


B  cIrcnU  c 


Morris  v. 


V.  CommoQweaJtb. 

ASSETS. 
I.  Administrator  de  bonis  non  canni 
It  to  recover  assets  converted  by  bis  t 
id  administrators  No.  1 


1.  Wbat  direction  to 
money  when  collected 
and  agent  Nc    ' 


It  passes  to  assignee. 


Beers.  Booth    &  St    John 
another. 
3.  Rights  of  asslgni 


t  law  to  pay  over 

revocable.    See  Principal 

Spooner   and 


sundlog  trees.    SeeTrees. 


of  a  claim,  that  tht 

mm.  Is  Do  proof  against  the 

W!    be  proved  tohavebeeo  made  uciu^e-tne  aHigu- 

ment;andthebardenDf  proof  lies  on  tbe  debtor. 

IIL  Liability  oif  Assignor. 

8.  A  written  assignment  of  a  claim  does  not  neces- 

jarlly  Import  a  valuable  consideration  :  and  If  It  be 

fairly  luferrlble,  from  the  circumstances,  that  tlie 

jgnment  was  a  gift,  the  assignor  cannot  be  beld 

iponslble  to  make  good  the  claim  to  tbe  Immedl- 

assignee  or  to  bis  assignees  for  valne. 


baring  a  claim  for  debt  In  suit.  asHlsiu  that 
lo  B.  for  a  valuable  consideration,  and  writes 

r  to  his  attorney  entrusted  to  prosecate  and 

collect  the  claim,  informing  bim  of  the  assign  men  I. 

d  requiring  him  to  pay  the  money,  wben  collected. 

tbe  assignee  :  the   attorney  accepts  the  order. 

payable  when  collected;  he  afterwards  collects  the 

— ley,  fails  to  pay  It  over  to  the  assignee,  and  be- 

les  Insolvent :  HBiJt,  tbe  assignor  and  drawer  U 

...liable  to  the  asBignee,  anless  be  has  used  dne 

diligence  torecover  the  money  from  the  acceptor 

-'tbe  order,  and  given  the  assignor  and  drawer 

•tice  of  tbe  acceptor's  failure  to  pay.        S.  C.      « 

t  A  stilt  by  an  assignee  of  a  bond  against  tbe  obli- 

>r  being  referred  to  arbitration,  tbe  arbitrators 

Id  the  debt  to  have beendlscharged by  payment* 

and  set-offs  against  the  assignor,  and  make  an 

(ard  in  favour  of  the  obligor,  npon  which  Indg- 

ent  Is  entered.   Whereupon  an  action  Is  brongbtbr 

e  assignee  against  (he  assignor.  Hbld,  that  though 

tbe  assignor  Is  at  liberty  to  controvert  the  facts 

found  by  tbe  award,  and  shew  tbat  the  judgment  Is 

erroneoas.  yet.  until  the  contrary  be  shewn,  the 

judgment  Is  to  be  presumed   to  be  right,  and  !■ 

therefore  sufDcleut  to  establish  the  liability  of  the 

assignor,  and  snptKjrt  an  assumpsit  founded  on  snch 

liability. 

Scates  v.  Wilson  &  Edmonds.  tit 
».  Upon  a  plea  by  the  assignor  that  tbe  action 
against  bIm  did  not  accme  wllbin  Qve  years.  It  Is 
found  that  though  the  debt  originally  dne  from  tbe 
obligor  has  been  discharged  by  payments  to  and  set- 
offs against  tbe  assignor,  yet  the  assignee  did  not 
know,  nntll  after  judgment  In  bis  suit  against  tbe 
obligor,  that  nothing  wasdae  :  and  It  la  also  fonnd 
thatBve  years  have  notelapsed  since  the  judgment: 
Held,  thataspartof  tbe  debt  was  discharged  by  a 
set-off.  It  was  only  the  Judgment  which  cstabllabed 
the  set-off  as  a  payment,  and  until  ibat  judgment 
was  rendered,  the  action  did  not  accme  against  the 
assignor.  S.  C.  fa 
ASSUMPSIT. 
WheDgenerallndcbitatnsassampsltlles.tboncb 
wasspecial.    Seelodebitatnsas " 


Brown  Jk  Rives  v. 


?hat  acknowledgment  li 

out  of  the  sutateof  •' 

tlOD  No,  G,  8.  T.  and 

Avlett's  ei'or  v.  Robinson.  «E 

Sutton  V.  Bnrmss.  ni 

ATTACHMENT. 
_.  What  attacbment  for  rent  not  ;et  dne  ii  void. 
See  Landlord  and  tenant  No.  3. 1;  and 


Johnson  v. 


1« 


VUOIMIA  RXPOBT3,  AmoTATBD. 


atlacbmeDt  acalnst  principal  f 

fncnro.    See  Principal  and  sarel 

AaSby's  adm'i      " 


ATTORNEY. 


See  PrlDclpal 
and  acenc  no.  a.  ana 

Been  Sc.  v.  Spooner  and  anotber.  lU 

%  Wb»  demand  by  attorney  at  law.  of  mdney 

received  by  Bberiflnnder  execution.  Ib  anffl cleat  to 

cbarBetheBberlff.    SeeShedfls  and  serjeanu  No.  B. 

Cbapmin  t.  Cbcvia,  Hfl 

S.  In  proceedlDBs  for  felony,  accused  must  appear 
In  person,  not  by  attorney.    See  Felony  No.  8.  and 
Sperry  r.  Common  weal  tb.  SSS 

AWARD. 
See  Arbitration  and  avard. 
M  •BAILMENT. 

A  bailee  of  chaiielB  may  maintain  detlune  for 
Ibem  apon  bU  rlsbt  of  pouesalon  aa  bailee. 

Borle  T.  TowneH.  IM 

BANK. 
On  eeneraltKine  pleaded  lo  action  brooeht  by  a 

bank.  plaintlllB   mnst  prove   ---'-   ' 

See  Corporation  No.  I.  S.  and 
Jackson's  adm'x  v.  Banko 


See  WUL 

Proof  of  tnarrlas e. 

I.  On  ft  tri&l  for  bUramy.  evidence  may  be  slveao 

mftrrlase  nnder  a  license  pDrportinr  i 


Incorporation. 


K 


I  bave  received  BuOclenl  ni 


CHALLENGES. 
Wben  chaJleneeof  Juror  for  favour  vrtll  be  dlv 
llowed.    See  Jury  No.  1.  i,  and 
Ho  ran  v,  Commonwealtb,  esi 

Ualle  V.  CommoDirnltb.  eei 

CHANCERY. 
See  Equitable  Jurisdiction. 

CHARTER  PARTY. 


aUeslsnated  v 

asTeed  ibat  twenty  ruQnme  days  snail  be  al- 
9H     lowed  for  unloadlns  and  dlscbarslns  *tlie  ves- 

'-•-'---  ■- irrival  at  tbe  port  of  destination, 

addltlooal  day's  detention,  de- 
■^'~" — demnrraBe:  Bild.  tt: 

loesnotaffet 

_ slgnee  tail  u, 

anload  and  discharge  the  vessel  wltbln  tbe  lay  days 
'  ■'        being  no  impossibility  of  his  dolne 

demurraae,  tbe  Te'ssel  and  careo  be  lost  wlthont 

-^e  defanltof  the  master  or  marloeifl.  thertalntlffs 

e  entitled  to  recover  the  freight,  as  well  as  tbe 

Brown  &  Rives  v.  Ralston  ft  Pleasants.  m 

CHATTELS. 
SeeFranddleDtallenationNo.i.   G-ifiNo.l;   Loan 
9.  S.  S.  4.  &.    Parent  and  rhilri.  and 

Mason  t.  Boud  ft  cc 


I.  On  a  trial  lor  blsamy. 


LS  Issned  to  the 


'ing. 


, se"<a8  a  bill  o 

riBoner  states)  -of  pre 

'  evidence,  a  marriage  dclwi 

Qd  though  objected  to 

rr,  IS   duiuiiicd  by  the    conrt.    On  t 

goner  applies  lo  the  general  court  foi 

ir  :  whicb  is  refused.  S.  C 

BILL  OF  EXCEPTIONS. 
ig  exceptions  to  opinion  refusing  n 
tnai.  see  new  trial  No.  3,  8.  and 
Robr  V.  Davis  and  others, 
Fisher  V.  Vanmeter. 

BOND. 
A  partnanhip  d< 
by  the  bond  of  an 
■hip  No.  1.  and 

Weaver  v.  TapKolt.  424 

BURNING  THE  WOODS. 
Record  of  indictment. 
iDdlctment  for  UDlawfnUy.    willfnlly    and  mall- 
clonsly  setting  Ore  to  the  woods  near  the  planta- 
tion of  A.  U,  and  burning  said   woods  and  a  fence 
beloDglng  to  said  A.  M.  Is  described,  in  the  record   ' 
the  Qadlng.  as  an  Indictment   "For  setting  Dre 
thewoodsaad  burning  tbe  same  :"   Hklo  asm 
dent  record  of  tbe  Quding. 

EarhartT.  Commonwealth,  ( 

CAPIAS  AD  SATISFACIENDUM. 
The  damages  which  a  creditor  sustains  by  the 
•heri ITS  suffering  a  debtor  lo  elecntloD  to  escape, 
are  not  Decessarllr  equal   to  tbe  amount  of  ibe 
debt- 
Perkins  and  others  v.  Giles  governor, 
CARRIER. 
1.  Concerning  election  of  the  quantity  to 
ritd.  see  Contract  No.  I,  and 
White  V.  Toocray. 
L  Wben  iblpowner  la  entitled  to  f  relgbt. 

.__  )f  eii|p.[,f  Pirty.    See  Charter  party,  and 

ftBlvn  T.  Halsioa  ft  Pleasants.  "" 


I.  Case  in  which  tbe  consignee  of  a  earjro  i 
O  deliver  the  cargo. 


Ul 


CIRCUIT  SUPERIOUR  COURTS. 
ictlon  and  constitutionality  of  law  creat- 
ing new  circuit,  as  regards  salary  of  former  Jndge. 
See  Judiciary,  and 

Commonwealtb  v.  Cloptoo.  ini 

coDEPE  Aidants. 
..  Case  in  which,  upon  tbe  state  of  Ibe  pleadings 
and  proofs  between  tbe  plalnllH  and  defendantsTlt 

""  deemed  proper  to  decree  in  favour  of  one 

nt  against  another  ;  and  in  which  the  court 

wodld  not  delay  the  cause,  to  hare  the  account  be- 
tween tbe  codefendaots  adjusted  before  a  com- 
missioner. 

Yerby  V.  Grlesby.  B87 

%,  Decree  for  costs  between  codefendants  to  bill 
of  Interpleader.    See  Interpleader,  and 

Beers  Ac,  V.  Spooner  and  another,  Ifit 

COMMUTATION. 

Wbat  revolutionary  officers  were  entitled  to  com- 

mutation  of  Ave  y«ara  full  pay  wttb  interest,  in  lien 

of  half  pay  for  lite.    See  Revolutionary  oncers  No. 

Commonwealtb  v.  Marston's  adm'r,  M 

COMPENSATION. 

For  land  condemned  by  tbe  James  and  Kanawba 


CONFESSION. 

L  Effect  as  evidence. 

a  prisoner  is  given  In 


.the  whole. n 

not  necessarily  lo  be  taken  a 
if.  from  opposing  evidence 


It  true,  it  ought 


reaith. 


iculpatory  p 


to  be  disregarded. 

Brown  v.  Oomm 
2.  Case  in  wblcb  tbe 
oner's  confession  was  p 

II,  Incompetency  as  evidence  for  accused. 
S,  On  the  trial  of  a  criminal  cause,  a  witness  fo 
the  commonwealtb  proves,  that  having,  in  a  con 
versatlon  with  tbe  accused,  expressed  bis  entlr< 
coovlction  of  a  particular  fact,  the  accused  adm  Ittei 
tbe  fact  (which,  in  lu  nature,  strongly  tends  t 
establlsb  his  guilt)  but  made  an  exptanator;  stati 


a.  If  Ulter 


VlKGINIA  RSPOKTS,  AiraOTATKD. 
1  eicalpate  him). 


vlonsly.aod   unfler  dlffereol  cli 
ibe   same  declaraUoD  to  anotber 
such  evIdeDce  1b  Inadmissible. 
Eirbart  t.  Commonwealth, 
CONOKESS. 
OraJilby 


„,„,„„ ry  offlcer,  wltb  pfotIbIoq  that  be  shall 

pay  a.  pare  to  [he  widow.    See  Money  had  and  re- 
cel*ed.  and  _,  .,    ',    .  ,^ 

Walden  ei'or  &c.  v-  Winston  adm'rAc..  ItO 

CONSTITCTIONAUTY  OF  STATU  TB. 
1.  See  iQlernal  Improvement  No.  3-  apd 


r  and    Eanawba  company  i 


1.  See  Jadiclary,  and 
Common  we  altn  t.  Clop  ton. 

CONTINOANCE. 
L  What  Is  no  sroond  of  continnai 

I.  IB  a  Bntomary  motion  a«alnBl 

(or  money  paid  by  plaintiff  for  defendant 

M     estate,  li  1b  no  a  undent 'around  for  ace 

nance  tbat  defendants  hadqnallfled  oi  '~ 


Jadement  on  reverslDg  tor  refnsal  of 

;  If  It  had  been  errorln  Ibe  county  court. 
a  contlouance  for  defendanla.  In  snch  cai 
proceed  to  Indgment  for        '    "'"  


a  the  cl 


IIL  Efiect  of  Impropei 

8.  The  refusal  of  the  examlr 
prisoner  a  con  tin  nance  of  the 
arreatlns  jodament  In  the 
available  there  at  all.  It  Bhoul 
of  by  plea  In  abatement  or  roi 


efusal  by  e: 


30  sround  foi 


_.         V.  Commonwealth, 
IV   When  continoance  for  prisoner  will  be  refused. 
4.  Casein  which  prisor — •'—  ' — •'-■• 


held  tc 


■e  been 


if  the 


lontlnu. 


motion  for  .  _ 

sence  of  a  witness,  was 

ly  overruled. 


e  V.  Commonwealth. 

CONTEACT. 
I.  ConslmcUoD. 
I  Covenant  between  a  carrier  and  a  manufac- 
turer of  salt,  whereby  the  carrier  aarees  to  trans- 
port from  ia»  to  5000  barrels  of  salt,  annually  for 
cerul  o^specifled  places,  for  a  ailpnlated  reward  per 
barrel  transported  :  Held,  that  the  mannfaclurer. 
not  the  carrier,  bad  the  nsht  to  elect  what  QUan- 
Ulyof----  —  '-"'  •'■-"   '""  ""'  '"""  "•'"  "" 


ally. 


transported  by  the  ci 


r.  Tone  ray. 


MT 


£.  When  words  of  leaslne  do  not  amc 
enanlfor  qnletenjoymenu   See  Lease. 
Blacltv.  Qflmore, 
I.  What  constitutes  a  partnership, 
conlracu  made  by  a  -    "■'  "- 

Weaver  T.  Tapsc< 
4.  When  Bhlpowoe 
stroctlon  of  charter  party, 

B.  Whatcontrac 

II.  Validity, 
B.  Validity  of  contract  for  sale  of  land  made  by 
aaenL    See  Land  No.  1,  !.  and 
Yerby  v.  Orlgaby. 

Quarantee,  a 

8.  Wh?n  a83'limor"Ts""nor~llabie~to"aBsl«Qee.    See 
Assignment  No.O.'-  -  — 


entitled  to  frelEht,  o 
r.  Ralston  &  Pleasants. 
d  others, 
of  land 

;oarantee  doesDi 
'Spooner  abd  another. 


Wood's  adi 
9,  Necessity  oi  pruvius 
defendants  In  a  joint  actli 

Rohr  V.  Davis  and  otbi 


ral. 


,    See  Join  tai 


nHo. 


Land  sold  being  erroneously  described  Id  the  con- 
eyance  executed  by  vendor,  mistake  corrected  on 
illl  In  equity  filed  by  vendee, 

Lons's  ez'or  Ac.  v.  Israel  and  others.  BH 

CORPORATION. 
I.  Proof  Of  conwrate  character. 
I.  A  bank  briniis  a  suit  In  Virginia,  declaring  tbat 
I  Is  a  corporate  company  by  act  of  the  legislature 
if  Ohio :  plea,  the  general  Issue ;  at  the  trial,  dc- 
endant  demurs  to  plaintiff's  evidence;  the  de- 
anrrer  contains  no  dlrectproof  of  the  legal  Incor- 
•oration  of  the  bank,  nor  can  the  fact  be  falrl; 
nf  erred  from  the  evidence  stated  In  the  demurrer: 
IU.P,  thlsdefectofevldencr  Isfatal  tothepUiutlS'H 

Jackson's  adm'i  v.  Bank  of  Uarietta.  £40 

1.  Nor  can  the  want.  In  the  demurrer  to  evidence. 
i(  this  necessary  proof  to  entitle  the  bank  to  re- 


.   ;onstltutlonallty  of  statute 

aathorlilne  corporation  to  condemn  private  prop- 
erty.   See  Inlemal  Improvement,  and 

James  Blver  and  Kanawha  company  v.  Tar 

ner,  lit 

COSTS. 

1,  On  dismissing  a  bill  flled  by  tbe  heir  and  the  ex- 

ecalor  of  vendee,  [o  have  a  Utle  made  for  the  land 

purchased,  and  meanwhile  to  Inloln  vendor  from 

collecting   the  pnrcbasc   money,  decree  for  coats 

BhoDld  not  be  against  the  plaintiffs   Jointly,   nor 

against  the  eiecntor  de  bonis  proprils. 

Long's  ex'or  &c.  v.  Israel  and  others.  5W 

Z  Decree  (or  costs  betweei)  codefendants  to  bill 
of  Interpleader-    R^^  inr^mi^^aiipr  anil 


Ingbond.    See      _     .... 
Handly  v,  SoodgrasH  and 


legatee  No.  10.  and 


irlty  for  costs  Is 

!iiL    See  ProsecDLor,  anu 

Commoowealtb  v.  Hill  and  others. 

COUNTERFEITINO  AND  PASSIMa. 
See  Forging  and  utterlnB. 

CODNTY  AND  CORPOEATION  CODRTS. 
1.  What  grantof  administration  by  such  cour 
voidable  only,  not  void.    '"-   '  — ■-' "- 


ministration  by  c .. 

precluding  new  grant  b. 
ministration  No.  £,  and 


r  corporation   c 


S.C,, 


COURT  OF  APPEALS, 
Whether,  In  case  of  decree  entered  but  not  cenl- 
fled.  can:;e   may  be  reheard  at  subsequent  term  ! 
See  Rehearing,  and 

COVENANT, 
I.  When  words  of  leasing  do  not  amoiuit  u>  a  cov- 
enant [or  quiet  enjoyment-    See  X«aae.  and 

Black  V.  QUmore.  446 

X.  Constmctlon  of  covenant  between  Carrier  and 
manufactnrer.    See  Contract  No.  1.  and 

White  V.  Toncray.  M7 

I.  Measure  of  damages  (or  breach  of  covenant  to 
convey  land.    See  Vendor  and  vendee  No.  B,  and 
Thompson's  ex'or  v,  Qutbrle's  adm'r.  lOI 

COVERTDRE, 
See  Disability  No  I,  S.    Feme  covert  No,  t.  and 
Hansford  Ac.  v.  Elliott  &c..  79 

Parsons  v.  M'Cracken  and  wife.  4(K 

Lee  and  others  v.  Bank  of  U.  States.  n> 

CDRATOR. 

1.  A  cnralor  of  a  decedent's  estate  appointed  under 

the  Mih  section  of  tbe  sutnte  I  Rev.  Code.  ch.  lot.  Is 

not  liable  to  suit  of  tbe  decedent's  creditors  In  cban- 

101    eery:  and  though  a  cnrator  ippointet^  i^ifder  Uie 

244 


r  Appointed  oilde 


VlRGDJIA  REPORW,  AnnOTATKD. 


V.  ShettoD'sadrn'T. 


S.  The  damues  which  a 


BherlS  and  his  n 


iredltor  BhsUliiB  by  the 
In  execution  to  eecape. 
I  the  amonnc  of  the  debt. 
Ilea  Boveroor.  MT 

lerable  In  action  asalnEt 


2.  Id  I 
lisbtto  demar  to  t 
otber  party  ODEht 


..  DavU  and  others.  So 

Where  a  demnrrer  to  evidence  is  tendered  in  a 
in  which  the  party  may  properly  demur,  if  the 
impel  the  other  party  to  Join  in  the 
a  error  for  which  the  ladsmeat 

..UCII^O^L.CU.  S.C.  90 

..  What  defect  of  evideace  it  fatal  to  the  case  of  a 
corporation  plain  tlfi.    See  Corporation  No.  1. 1.  and 


h.  Maryland  jndKinentiH 


Id  debt  on  this  Judsmentin  Vlrninl 


a  the  d 


:   the 


dama<«B  ;aD  held  sood. 

Eemp  T.  Mnadeli  and  Chapin.  IE 

£.  The  plea  of  nil  debet  is  not  a  irood  plea  to  an  ac- 
tion ot  debt  on  a  JndBmeot  of  another  state  of  the 
union,  S.  C       li 

DECEDENTS'  ESTATES. 
I.  The  sCatate  of  limitations  does  not  besln  to  ran 
asainst  a  claim  asserted  for  a  decedent's  estate, 
till  a  qnalltlcatlon  of  an  ez'or  oradm'rof  the  deced- 

Hansford  and  vrlfe  and  others  T.  Elliott  and 


1.  What  description  ot  the  plaintiff  may  be  re- 
jected aa  ■nrplosaee.    See  Receiver,  and 

Boyle  v.  Townes,  IH 

1.  DeclarKiionindebtoalndsmeDt.    SeeI>ebtNo. 

Kemp  V.  Uondell  and  Chaplin.  ll 

1  What  Is  a  connt  aBaiost  executor  In  his  repre- 
seatatlTe  character.    See  Lee'acy  and  lesatee  No.  5. 

Kayser  ex'or  *c.  t.  Dlaher,  3BT 

t.  Declaration,  for  legacy  must  be  asainst  execu- 
tor indlTldnally.    See  Iiegacy  and  legatee  No.  1.  and 
S.  a.      aw 
6.  What  is  a  misjoinder  of  counts  in  dedaratiod 


lecatoi.    See  UisloindeT  No.  1.  and 
S.  C, 


S5T 


S.  What  is  no  misjoinder  .. ._ 

See  Detlnne  No.  S.  and 

Boyle  T.  Townes.  IBS 

DECREE. 
Constmction  of  decree  allowiDC  credit  to  adminis- 
trator for  debts  paid  by  him.    See  Executors  and 


Parks      __ . 

i.  Deed  of  one  partner  does  not  Inequity 

Solsta  partnership  debt.    See  Partnership  No.  S.  and 


d  beioi'  erroDeouBly  described  in  tbe 
xecnted  by  vendor,  mistake  corn    " 
ity  Bled  by  vendee, 
'or  Ac  y.  Israel  and  others. 


is  Died  ti 

U'HIUion  T 


ConcemluB 


DEFENDANTS, 
lerree   between    coflefendanls,    . 
I.  Interpleader,  and 

.  >y- 

r.  Spooner  and  anotber. 
DEUUKRER. 
V>  declaration, 
■erofcoi     -     ■ 

ider  No.  ., 

DiBher,  8M 

IL  To  evidence. 

law.  eltber  tiarty  baa  a 


Blay  tl 


evidence  of  .. 
be  compelled  v>  join  in 
luiisisD  LUC  case  Is  plalDly  aEainst 
and  bis  object  appears  to  be  mt 


other,  and  the 


Jackson's  adm'x  v.  Bank  of  Harietta, 
DETINnS. 
I.  Who  may  maintain, 
A  bailee  of  cbattels  may  maintain  detli 
1  upon  bis  rlebt  ot  posseBsioB  as  bailee. 


Lots  in  a  declaration 

a  righl  of  property  In 

a  richt  of  possession  iu  him .. 
8  DO  mlalomder  of  actions. 


S.  C.  IH 
detinue ;  one 
Plaintiff,  and 


e       ■m.  Detlnae  acalnsC  administrator. 

4.  Upon  tbe  death  of  a  defendant  In  detiane, 
his  administrator  consent  that  tbe  cause  shall 
and  revived  ag: 

the  service  of  a 

trator,  alleaiUE  tnat  me  property  naa  come  lo  nm 

pOBseasion  and  was  detained  by  him. 

Qreenlee'a  adm'r  v.  Bailey.  KZS 

la  such  a  case.  If  tbe  administrator,  Instead  of 
idlne  de  novo,  so  to  trial  upon  the  plea  put  In  by 
intestate,  tie  cannot,  after  verdict  aealnst  htm. 

_     est  tbe  ludKBient  because  of  bis  own  failure  to 

plead  anew.  S.  C,      538 

a.  The   ludgmeut  aaalnst   the  adminiatrator.  in 

such  a  case,  is  personal  aealnst  him  for  the  prop- 

[be  da,maEes  and  costs,  that  the  same  are  to  be  lev- 
ied oF  tbe  goods  and  chattels  of  the  Intestate.  In  tbe 
handset  the  administrator,  5,  C.      H36 


n  and  others.        GTl 
DEVISE, 
if  alien  to  take  by  devise.    See  Alien. 


I.  Adm 
See  Eiec 


1.  Persons  dalmlne  rlEhCa  of  personal  p 

being  under  disability  of  Infancy  or  coverture  when 
their  rights  accrue,  may  prosecute  any  remedy  In 
equity  tbey  are  entitled  to,  by  prochein  amy,  at  any 
time  while  the  disability  continues,  no  matter  how 

after  tbe  disability  removed  ;  the  right  to  sucb 
remedy  being  wllhln  the  saving  of  the  statute  of 
llmlUtlons,  1  Rev.  Code.  ch.  ISS.  {  11. 

Hansford  and  wife  and  others  v.  Elliott  and 


wifeE 
!.  Itsc 


s.  It  a  party  claim  the  bencDt  of  [be  sa 

Ing  for  Infanta  and  femes  covert  In  an  act  of  llmli 

tiouB.  no  otber  disability  Is  available  than  tbe  o 

which  existed  when  tbe  right  of  action  accrued. 

Parsons  v.M'Crac^en^an^  w\Je,^,^  jv'|.^ 


S.  See  Legacy  and  lesatee  No.  «.  1 
Pareons  v._M'Craoken  ana  wife, 


Vixouru  Rbposts,  Annotatbd. 


DISCHARGE. 

1.  Partnership  Is  not  a  (sell  a  reed  la  equity  by  l>ond 
of  one  partner.    See  Partnership  No.  8.  and 

2.  What  is  a  diaciiarire  of  surety.    See  Prlnclp^ 
and  surety  No.  1.  and 

Ashbya  adm'i  t.  Smith's  ei'i. 
DISMISSION. 

When  proiecntor's  losolvency  aod ,_..._ 

Mcurlty  for  costi  is  no  ffroond  for  dbmisslair  in- 
dictment   See  Prosecutor,  r-' 
Commonweal tb  t.  Hill  ai 
DISTRIBUTEE  AND 

for  tbe  property  of  tbe  < 
or  leBBleeB.  like  other  e: 
BtatQteof  Ural--- 
countablllty. 


his  distributee 
S°fromVu?h?c 


the  decedent 

S.C., 


before  the  court  as  a  party 

DUE  DILIGENCE. 

What  ts  necessary  to  entitle  eijaltable  _  _    

a  recovery  aealnst  asslenor.    See  Assltrnment  No. 

Wood's  adm'r  v.  Duval.  B 

DUELUNQ. 

An  Indictment  at  common  law,  cbarKlnr  that  tbe 

defendant  did  flsbt  a  duel  with  pistols.  Is  bad  on 

Commonwealtb  v.  Lambert.  OOI 

ELECTION. 

I.  Concernlne  the   rlrbt  to  elect  the  qDantlt)*. 


!e  Contract  No. 

White  T.  ToQcray, 


etween  mannfactnrer  and  carrier, 


U7 


patlon  waa  sealed  by  the 
Parks  y.  Hewlett  Ac, 
U.  When  afterbom  lune 


trees  passes  asalsnor's  rlsht  t 


.    See  Seal  No, 


61) 


lanclpated. 

K.  TDouen  a  Blare  emancipated  by  the  owner  Is 
liable  lobe  taken  by  eiecntlon  to  satisfy  adebt  con- 
tracted by  the  owner  before  maklne  the  emanclpa. 
tlon.  yet  If  tbe  slave  be  a  female,  and  have  children 
after  tbe  emancipation,  the  chlidrca  who  are  born 
while  the  mother  Is  enjoylns  freedom  are  not  liable 
to  be  taken  for  any  such  debt. 

Parks  V.  Hewlett  Ac.,  Ml 

S.  Testator  devises  and  beqoeaChs  all  bis  estate, 
real  and  perBonal.  to  R.  C.  for  Her  lite,  and  at  her 
death,  all  his  nerroes  to  be  free  :  and  aealn.  be- 
queaths at  her  death  loT.  &  G.  F,  all  hlH  personal 
estate,  elceot  his  DeEroes  who  are  theo  to  be  free  t 

life  of  tne  if 
Eraklne 


>t  liable  on  the  money  connts. 
reneral.    Indebitatus    assumpsit   (or 
money  paid  and  expended,  or  money 


prima  facie  evidence  w 


celved  no  partoi 


)r  defendant,  vrbere 


neons    See 


US 


EQDITABLE  JURISDICTION. 

1.  Land  sold  beln;  erroneously  described  In  the 
Dnveyauce  executed  by  vendor,  mistake  corrected 
n  bill  In  eqnlty  flied  by  vendee. 

Lone's  ei'or  Ac.  v.  Israel  and  others.  (68 

2.  When  defect  of  title  to  land  sold  Is  do  erouod 
forvendee's^comlns  Into  equity.     See  Vendor  and 


S.  C. 


see 


ESCAPE. 
The  damages  which  a  creditor  auatalns  by  tbe 
sheriff's  suDerins  a  debtor  In  execution  to  escape. 


See  Freedom  No.  S. 


in 


y  In  equity.   See  Receipt  1 


t.  and 

Wilson's  curator  V.  Shel ton's  adm'r,  Stt 

EVIDENCE. 
L  Whatmnatbe  proved. 
1.  Concerning  the  onns  probandl.  see  Asslsnment 
No,  ft.    Executors  and  administrators  No.  iS,  and 
WUcoi  V.  Pcarman,  114 

Fishery.  Bassett  and  others,  lis 

i.  Necessity  of  proving  lolnl  contract  of  all  the 
defendants  In  a  lolnt  action.    See  Joint  action  No.  I. 

Bohrv,  Davis  and  others.  K 

8.  Wbat  must  be  proved  by  a  corporation  plaintiff, 
on  the  general  issue.    See  Corporation  No.  I.  I,  and 
Jackson's  adm'iv.  Bank  or  Marietta,  MS 

«.  What  averment  In  indictment  for  retailing  ar- 
dent spirits  is  material  and  must  be  proved.  See 
Retaillne  ardent  spirits,  and 

Commonwealth  V.  Coe,  9W 

TOO  'n.  Competency. 

&.  When  secondary  evidence  is  admisMble. 
See  Bigamy  No.  1.    Forging  and  uttering  No.  t,  t. 


Moore  v.  Commonv 


.of  a 


^on  wealth.  OT 

n  made,  directly  or  by  Inference,  in 
-  'H  pleading,  can  be  referred  K  ' 


lupply  evidence  necessary 
Marietta, 


aid  of  another  plea, 
lo  be  given  under  ' 

Jackson's  adm  .       _  .. 

T.  Incompetency  of  deputy  sheriff  who  took 
demnifylng  bond,  as  witness  for  defendants  In 
lion  thereon.    See  Indemnifying  bond,  and 

Wilson  and  others  y.  ' 


generality  of  residuary  bequest.    See  Will  No.  t. 


.   Sec  Assignment  No.  i 


Moore  v.  Commonwealtb. 


III.  Effect  and  sufficiency. 
IS,  The  endorsement  of  a  promissory  U' 


facie  evidence  tc 


rlma  facie  evidence  in  favour  of  . 
Shearman  adm'r  v.  Christian  and 


.. liog^orfree- 

n  are  slares.    See  Freedom  No.  S.  t,  and 

Erskine  v.  Henry  and  wife  and  Ptft«^  m 


9  LEIQH 


VutGlMIA  REPOKTS,  AiraOTATBD. 


10.  Effect.aiaEainBtaBHlBiiarcif  boad.of  JadEment 
for  oblleor  reodered  od  award.  See  AiHlKiiineiit 
No.  B.  and 

Scales  T,  Wllsoii  &  EdmnndB.  471 

IT.  Vendor  Is  not  concluded  in  ninlty  by  a  receipt 
tor  ibe  purchase  money.    See  Receipt  No.  X,  and 
Wilson 'B  cncator  v.  Shellon-a  adni'r.  S« 

18.  Wbetber.  aa  between  ciarealaud  cblld,  >  sift 

leesion  by  the  child  !   5ee  Parect  and  child,  and 
CroB  V.  Cros»-B  adniT  and  others,  Za 

1ft.  What  defect  of  eridence  1>  fatal  to  caae  of  cot- 
poratioQ  plaiDtiB.    See  Corporation  No,  1. 3.  and 
Jackson's  adtai  v.  Bank  of  Marietta.  3M 

90,  What  will  not  snstaln  money  cotinta  In  assnmp- 
slt  against  an  endorser.    See  Ei  ' 
Bank  of -    ■ 

by  the  maker.    See  Seal  No.  i.\ 


V.  Com mou wealth. 


Bohr  T.  DaTl*  and  others,  n 

V.  Eiceptlons  to  refasal  of  new  trial. 

K.  When  blllof  exceptlonstoopioloD  refnsliutnew 

aui  may  state  evidence.  Instead  of  facts  proved. 

See  New  trial  No.  t,  and  S.  C      n 

EXAMININQ  COURT. 

1.  A  prisoner  la  committed  for  examination,   la 

exaoilned.  and  remanded  by  the  ezamlninc  coort 

for  trial,  for  "felonloosly  oslns  and  employlns  as 

trne.  for  blaown  twaeSt.  a  certain  couDterfelt  note, 

well  knowlDK  the  same    to  be  coonterfelt :"  HKUt. 

an  ladle tmeol  for  fortlng  the  note  la  not  warranted 

by  the  eiamlnatlon.  and  mnst  be  qaashed. 

Pace  T.  Commonwealth,  ttH 

t.  How  refusal  of  ezamlnlns  conrt  to  Kraut  pris- 
oner a  contlnnance  is  to  be  taken  advantage  of  In 
dmlt  court.    See  Continuance  No.  B.  and 

tlorrls  V,  Commonwealth.  6H 

EXCEPTIONS. 
OonccminB  bill  of  exceptions  to  opinion  retaalnK 
new  trial,  see  New  trial  Na  t,  S.  and 

Rohr  V,  DavU  and  otbers.  W 

Fisher  *.  Vanmeter.  IS 

m  'EXEcnnoN. 

1.  What  delivery  of  fl.  fa.  to  officer  *111  bind 
goods  of  debtor.    See  Fieri  facias  Ho.  t.  and 

Pegram  v.  May,  ITS 

X  ConcemlUE  p — ^ 

tloQ,  see  Fieri  facias  No.  1. 1. 
Plsherv.  -■     


SeeSberltbandserleanu  No,t,i,G.3 
Chapman  v.  Chevis, 
i.  tht  damages  which  a  creditor  sastalni  by 
iberliri  snUerlng  a  debtor  in  execution  to  esca 
are  not  necessarily  equal  to  the  amount  of  the  di 
Perkins  and  ochers  r.  Qlles  governor, 
EXECUTORS  AND  ADMrNISTRATOBS. 
I.  QnaUflcatlon. 
I.  Wbat  grant  of  administration  by  a  county 
corporation  court  Is  voidable  only,  not  void— I 
ellect  thereof  in  precluding  new  grant  by  gene 
conrt.    See  Administration  No,  I,  S.  and 
Fisher  T.  Bassettand  otherB, 

n.  SuHsby  ei'orsoradm-rs. 
t.  An  administrator  de  bonis  non  can  maintain 

Dredecessor  in  the  administration. 
tTbeatbam  adm'r  v.  Friend ;b  adm 


S.  If  sncb  s 
de  bonis  non  againii 


.^  .„e  administrator 

sntativesof  bis  pred- 

s  sole  legatee  of  the  original 


decedent,  and  has  also  qaallUed  as  the  si 

administrator  de  bonis  non.  cannot  — ' 

ecntetlleaDit.eltberla  the  charact 
la  that  of  personal  representative. 


a  qualiScatloD 


r  administrator  of 


Hansford  &c.  v.  Elliott  Ac,  70 

ni.  Suits  against  ez'ors  or  adm'rs. 

b.  Wbat  is  no  ground  of  contlnaance  for  adminis- 


trator.   See  Con  i 


uance  No,  1.  and 


-. .  _-  liable  to  account 

for  the  property  of  the  decedent  to  his  dlstrlbatees 
legatees,  like  other  eiois.  and  cannot  rely  on 
:  statute  of  limitations  to  protect  them  from  sncb 
:oun  lability, 

Hansford  tc.  v.  Elliott  Ac.  78 

What  Is  a  mlBloinder  of  connu  In  declaration 

against  an  eiecnior.    See  Misioinder  No.  I.  and 

Kayser  ei'or  Ac.  v,  Dlsher,  tG7 

_  Action  at  law  by  legatee  against  execntor  for 

legacy.    Sec  Legacy  and  legatee  No.  »,  G,  and 


).  Effect  of  revlva 


fetidantln  detinue.    See  D 


It  against  ad  minis  tra- 


il). Consequence    of    adm 


\l  against  him.    See  D 


decedent  will  a 


3f  l«th  Si 
f  Umiutlons.    See  Limitation  N 
Aylett'a  ei'or  v.  Hoblnaon, 
11.  What  Is  money  received  by  admlnlst 
_heni 


:iow.    See  Money  bad  and  n 
)r»c.  V 


UablUty  of  deceased  partner's  administrator 
—  .eparate  creditors,  for  partnership  effects  re- 
ceived.  See  Partnership  No,  4,  and 

Wave  and  others  T,  Peck  and  others,  434 

16.  Distributees  of  a  decedent  may  maintain  a 
bill  in  equity  to  assert  tbeir  rights  in  the  decedent's 
estate,  though  they  cannot  bave  distribution  thereof 
without  having  the  ei'or  or  adm'r  of  the  decedent 
before  the  court  aa  a  party  in  the  cause, 

Hansford  &c  v.  Elliott  Sx.,  7v 

IS.  Snltln  chancery  by  legatees  against  executor. 
and  decree  for  plaintiffs  therein.  See  Legacy  and 
legatee  No.  7.  ».  10.  and 

Handly  v,  Snodgrass  and  others,  484 

IT.  The  principle  established  in  Oarrett  &c.  v. 
Carr*C.,lLelKh4<n.  applied  wliere  the  will  directed 
the  estate  to  be  put  out  at  interest.  The  eiecator 
not  baving  chosen  to  do  so,  he  is  to  be  considered  as 
a  borrower,  and  annually  charged  with  interest; 
and  such  interest,  and  not  the  principal,  is  to  be  ap- 
plied to  the  dlBbnraemcnts.  S.  C.       484 


d  for  payment  of  debts,  *1 


opinion  of  thecc 
IB.  On  appeal  by  a 


nfor 


id  by  the  president. 


LB  of  his  u 


mbject  bim 


adeva 


tavlt.  and  that  so  much  of  the  decree  as  denli 

those  credits  was  erroneous:"  therefore  it  reversed 
the  decree,  pro  tanto.  Of  the  debla  of  the  tesUtor 
which  had  been  paid  by  the  administrator,  a  large 
portion  were  simple  contracts.  Hbi-d,  the  claim  of 
the  appellee  creditor  of  decedent  was,  by  the  decree 
aforesaid  of  the  conrt  of  appeals,  determined  '-  "^ 
adebt  by  simple  contract  <  ' 
against  sncb  creditor,  the 
right  lo  reuln  the  amount 

tract  demand  against  tbe  te:. 

Shearman  adm'r  r.  Christian  and  others. 
20.  The  settlement  of  an  administration  accoi 
nnderan  ex  parte  order  of  tbe  conrt  which  grani 
administration,  is  prima  fade  evidence  in  favoui 
the  administrator  against  creditors  of  decedent. 


rdmlnistralor  has  a 
his  own  Bimple  eon- 


"is  erroneon 


r  for 


.    See  COBU  No.  1,  and 

utor's' erroneous  dlstriballon  of  speclflc  legacies, 
will  bar  suit  by  a  specitlc  legatee.  See  Legacy  and 
legatee  No.  8.  and 

Parsons  v.  M'Cracken  and  wife.  4B6 


Virginia  Rbpokxs,  Anmotatbd. 


INDEX 


IV.  What  aaBlgnee  of  11 


admlnUtra 


Q  rlffbt:  Huj>,  tl 


admlQlelrator  had  no 
tlieoeitaf  kin,  or  bail 
to  Instlfy  blm  In  app 


d  aa  belQK  too  remote.    S 
V.  Hansford  Ac., 
EXTINGCISHMENT. 


Weaver  y.  Tapacott.  4n 

FAIRFAX. 
CoDcemlns  Hie  title  of  lordlFalrfaz  ana  lila  dev- 
' —  '«  laadB  la  tbenortbem  neck  of  Vlrslnla,  aee 


1.  A  felony  cannot  be  pnsecnted  b;  Infonnatiqa. 
CommouweiLlth  v.  BUrett.  MB 

2.  Wbat  Indtctment  will  be  noasbed  as  not  

ranted  by  the    eia.inInaUon   !□  the  coimu'  [ 
See  Eiamlnlbe  court  No.  I.  and 

Pa£e  V.  Common irealth. 
»   ._ ^  jgj.  fjipQy^  tbeaccnsed 


by  a 

be  sbewn  by  tbe  ci 


It  appear  la  p 


I.  DUabiUty. 
1,  See  Disability  No.  I.  If.  and 

Hansford  ftc.  v.  Elliott  tK.. 

Parsons  t.  M'Cracken  and  wife, 

II.  Power  to  dispose  o. 
i.  By  poatpnptlal  di 


from  bim 


settle  i 


e  for  11! 


MS  ■Inwrltlnitviaderb 
Ject,  In  wbtcb  case  he  should  t 
2.  after  witea  deatb.  Co  tbe  i 
Dse  of  tbe  devisees  or  heirs  ol 
.1  by   will   dlrecL  or  tbe   Ian 


'.QOless  she  sboald. 


-t  of  ti 


Losell 


CD  at 
iDorteae'e 


made  and  V 


tbe  proceeds  of 
d  order  of  wife; 
of  husband   for 

u>  and  for  the 
re.  to  be  divided 
portions  as  she 
of  tbe  land  Id 


wife 


lewlfe  d 


executed   by   husband  a 


By 


— Hbld.  I.  That 
!  wife  has  full 


.sold  for  satlafac- 
itherST.  Tbe  Bankof  the  U.  States.   300 

FIERI  FACIAS. 

1.  Lien  on  debtor's  goods. 

1.  A  creditor  delivers  a  H.  fa,  to  a  deputy  sheHtf 

..- .._._._.  _^  ...  ,  coonty  from  that 


actios  In  a  dlffereot  d1 


In  wblcb  tbe  debtor  resld 
ery  to  bind  che  debtors^ 

wblcb  tbe  debtor  resides,  to  be  by  h 
the  debt  shonld  be  paid  In  the  n"  -- 
tbe  debtor  should  bring  his  property  ui  lue  aisuici 
Of  the  flrst  depQty  to  be  sold,  In  wblch  case  the  flrst 
deputy  was  to  levy  tbe  execution  upon  It:  HbiA).  the 
eiecutlon  binds  tbegoods  of  tbe  debtor  from  tbe 
date  of  Its  delivery  to  the  first  depnty— dlssentlente 
Brooks.  J, 

Pegram  v.  May,  ITB 

E.  When  soods  have  been  taken  In  execution  un- 
der a  fl.  fa.  a  direction  given  by  tbe  creditor  to  ibe 
sheriff  to  restore  the  goods  to  tbe  possession  of  tbe 
debtor,  la  fraudulent,  and  destroys  the  lien  ot 
the  execution  on  the  goods;  but  a  mere  order  to 
postpone  the  sale,  without  collusion,  does  Dot  affect 

Fisher  v,  Vanmeter,  18 

n.  Liability  of  sheriff. 

I.  A  sheriff  bavins  levied  a  fl.  fa.  on  soods  of  tbe 


I  with  dlrec- 
.  _— d  It  till  a  tulure  day,  and 
0  tbe  deputy  of  tbe  district  In 

time,  or  unless 


an  anautborli 
■dlngly 


ii'Ith  It:  HBLD,  li 


e  bIm  from 


. iherlff  relleai 

„  tbe  plaintiff  lb  the  T-rti-r   t^  a 
liability  for  cooforml   .       .. 
bent  on  him  to  prove  sncb 

'  '"    ')r  If  It  occarrei „ „ 

tne  execution.  It  would  be  of  Utile  weight,  since  tben 
all  tbe  mischief  bad  been  done,  S.  C.       » 

4.  A  deputy  sheriff  having  levied  a  B.  fa.  on  tbe 
goods  of  tbe  debtor,  receives  an  order  from  tbe 
creditor  to  postpone  tbe  aale  for  two  months, 
holding  tbe  property  subject  to  tbe  sheriffs 
control  to  satisfy  Ihe  debt;  and  tbe  deputy  sheriff 


on  his  official  bond.  S. 

POEGING  AND  CTTBEING. 
I.  Indictment 
It  will  be  auasb«a  as  n 


tyconrt    See 


miaatloointbeco 

xamiDing  court  Na  i,  aad 

Pase  V.  Commonwealth,  Ki 

IL  Evidence. 

t.  It  seems,  that  In  a  prosecution  for  passing  a 

•nnterfelt  coin,  the  prosecutor    Is   at    liberty   to 

'ove  the  fact  of  the  passios,  and  the  counterfeit 

laraiTiiT  nf  thp  coin,  without  either  producing  tbe 

s  for  Its  nonproductlon. 

-wealth.  BT 

1  for  passing  a  counterfeit  coin 

loa  as  a  witness  has  been  Issued 
und,  the  fact  of  the  passing,  and 
racter  of  tbe  coin,  may  be  proved 


and  returned  n 


What  Is  I 


FORTHCOMING  BOND. 


By  a 

principal.  I   . .   .   .  _ 

goods  and  chattels  of  J.  W.  deceased  in  tbe 
704  'bands  of  S,  H.  bis  administrator.  If  so  much 
thereof  he  hath,  but  If  not.  then  out  of  the 
goods  and  chattels  of  S.  H.  There  being  no  goods 
and  chattels  of  J.  W,  In  the  hands  of  S.  H.  tbe 
sheriff  levies  the  execution  on  tbe  individual  prop- 
erty of  S.  H.  and  takes  a  forthcoming  bond,  wblcb 
recites  tbe  execution  as  being  against  the  goods 
and  chattels  of  S.  H.  administrator  of  J,  W.  de- 
ceased: Hu-D.  there  Is  no  substantial  variance  be- 
tween the  execution  and  the  recital  thereof  la  the 

Balrston  v.  Woods.  MS 

FRAUDULENT  ALIENATION. 
general  rule,  that  an  absolute  aale  of 
*  accompanied  and  followed  by  transfer 

n  to  the  vendee.  Is  perse  fraodnlenl  and 

against  creditors  of  tbe  vendor:  and  Ihongb 
exceptions  to  tbe  rule,  yet  It  Is  no  ground 

, —  .1 —  .. ssesslon  at  the  time  of  the 

in.  If.  DOCvriths  land  log  such 
bad  a  right,  and  It  was  In  bis 


1.  It  - 
chattels 


poBsessloa.  tbe 

power,  to  take  tbe  possession  and 

Mason  v.  Bond  t 


vCoo'^lc 


ViKomu.  Rbpobts,  AmtoTAXSD. 


Uebifoot  V.  Strolbi.,  

3.  Wbatloaa  Is  not  frandolent  as  to  parchaser 
from  loanee.    See  Loan  No.  i.  b,  and        S.  C.      451 

*.  When  aOmlnlstraior's  assignee  of  the  asBets 
will  not  be  protected  la  eqnlcy.  See  Ezecnlor  and 
admlDlstratora  No.  23,  anil 

FIsber  v.  Basseitand  otbeis.  I  IB 


freedom, 

Erallne  to  recover  tbc 

iclaulTe  evidence  for  the 
■e  negroes  are  slaves, 
holds  them  to  be  free. 


suit,  that  the 


le  pialaUffs  here  c; 

ErsklncT,  Henry  swiie  s  oiners, 
BL  In  a  salt  In  forma  pauperis  bronght  b 


IBS 


.    See  Ijease,  and 


Hoore  v.  Commonwealth,  SH) 

FREIGHT, 

When  shipowner  is  enllUed  to  freight,  on  con- 

Btmctloa  of  charter  party.    See  Charter  party,  and 

Brown  A  Rives  v,  Ralston  &  Pleasants,  ESS 

G  AMINO. 

1,  AD  indlclmeDt  charglog  the  defendant  wltb  nn- 

lawfal  gaming  at  tbe  houae  of  J.  N,  tlie  eame  being 

LlQkons  V.  Commonwealth,  OM 


.  while  : 
ration^No.  I 
1  by  a 


I.  Whether  It  a 


I  voidable  gran 
repealed,    i 


Commonwealth  v.  Young, 

QENERAL  ISSUE, 
What  miul  be  proved  on  the  general  Issue,  by  : 
orpor«tJan  plaintin.    See  Cortiorailon  Nn.  1. 1  anr 
Jacbon'G  adm"!  v.  Bank 

•QIFT. 


I.  Whether,  as  betwi 


It  and  child,  a 
ed  from  mere 
It  and  child,  and 


beld  by  the  donee,  yet  the  gift  itself  is  void. 
S,  C, 
OLEBE  I 


,s  Is  1 


inUioa 


rsof  th 


le  freeholder 


It  tbe  same  I 


.  an  agi 


iheinrestmi 

during  bla  life,  and  di< 

hit  admlQlstrator,  by  one 

housekeepers  of  the  pa.rlsh.  ■ninga.t  wt 
self  as  on  t>ehalf  of  the  others  (of  whoi 
ihathe  ts  the  dnl7  appointed  agent),  se 


been 

m  appointed 

__.  iBentmakes 

dividendaon  tbe  stock 

■M  for  hlm- 


wilhout  havinE  ace 
^nabllllaeIhl^■■-* 


__  by  the  decedent  In  his  lifetime. 

On  demarrer  to  the  bill,  Hild,  the  freeholders  and 
boQsekeepers    acquired    i  .... 

ceeds  of  the  glebe  land,  b: 
made  as  aforesaid,  and   CI 


GOODS.  WARES  AND  MERCHANDISB. 
Prosecuclon  for  selUns  soods  &c.  without  license. 
See  Merchants,  and 


GRAND  JDRY. 

1.  Who  Is  a  freeholder  qnali Bed  as  grand  laror, 
1.  To  indictment  found  la  S.  county  In  September 
1888,  prisoner  pleads  in  abatement  that  J.  R.  one  of 

of  the  issue  Joined  on  ibts  plea,  it  appears  tbat  the 
only  land  to  which  J.  R.  at  the  time  of  Bnding  the 
indictment,  had  title,  was  a  parcel  In  S.  containing 
Nl  acres,  formerly  pan  of  a  large  tract  lying  mostly 
in  S,  but  partly  m  W.  county;  In  which  latter  connty 
the  whole  tract  was  offered   for  sale  in  IBlfi.  for 

at  In  18S4. 

..    a  trustee. 

t  specified  In  the  deed 


grantor  in  the  trust  deed  sold  and  convei 

possession,  and  remained  in  possession  a 

monwealth:  and  motion  to  set  the  vei 
been  properly  oyemiled. 


le  of  the  grand  ] 


GRANT. 

Of  money  by  congress  to  adniluistratot  of  revolu- 
Innary  officer,  with  provision  that  he  shall  pay  a 
lart  to  the  widow.  See  Money  bad  and  received, 
,nd 

walden  ex'or  Ac.  v.  Winston  adm'r&c.         ISO 
GUARANTEE. 
What  contract  does  not  bind. 
A.  by  a  contract  la  writing  not  sealed,  guaranlles 

n  -J  \deht  due  bim  from  a  third  per- 

fortheguaranty  Iseipresaed 

Duels  shewn  In  proof:  Beu). 

uu(  hound  by  snch  guaranty. 

Beers  Ac.  v.  Spooner  and  another.  lU 


Commonwi 
HEIRS, 
of  the  heirs  as  plaintiff  in  w 


1.  Nonjoinder  of  I . 

of  right  Is  only  available 

Linton  and  others  v.  BartJy  and  others.  444 

£.  When    decree  against  heir  for  costs  Is  erro- 
DcoQs.    See  Costs  No,  1,  and 

Long's  ei'or  £c.  v.  Israel  and  others,  IM 

HUSBAND  AND  WIFE. 
Power  of  wife  to  dispose  of  ber  separate  real  es- 
tate.   See  Feme  covert  No.  3.  and 

Lee  and  others  v.  Bank  of  U.  States,  20O 

IGNORANCE  OF  LAW, 
Is  no  ground  of  relief  In  equity  against  jadgmenL 
See  Laches  No,  I.  and 

Tapp'B  adm'T  v.  Raokln.  478 

IMPROVEUENT  COMPANY, 
See  Internal  improvement,  and 
James  River  and  Kanawha  company  v,  Tur- 


ViKOnnA  Rbpokts,  Ankotatbd. 


e  a  mem  ber  or  asent  of  an  aboUtlimoc 
Connnonirealth  v.  Barrett. 


ve  been  [lerforined. 
f  payable  In  money. 
of  eeneral  indebl- 


Brown  &  Rlvea  t.  Ralston  &  Pleasanls. 
t.  Wben   endoraet:  Is  not  liable  on   tbe 
conniH.    See  Endorser,  and 

Back  of  n.  States  v.  JacbsoD'B  adm'x. 


approT 

upon  an  indemnifylos  bond, 

clalmtns  tbe  property  sold 

sold  the  property  under  tbi 

bond,  ts  not  a  competent  witness  lor  cne  defeDdanU. 

to  profe  tlial  the  property  belonged  to  the  person 

against  whom  the  eieeutlon  IsKued, 

Wilson  and  others  v.  Alexander  BherlO.         at 

INDICTMENTS.  INFORMATIONS  AND  PRESENT- 
MENTS. 

I.  See  Grand  jnrr, 

1.  Indlccmeot  for  nnlawfally.  wilfully  and  mali- 
ciously settiDB  &re  to  the  woods  near  the  plantation 
"'  '    "  --*' ' 'a  woods  aodafencebelooit- 


cribed,    I 


'  Haxj>  a  anlScieni 


A  fell 


Commonwealth  v.  Bai 
1.  Whatoffence  may  be  proaecnted  by  Informa- 
tion,   See  Merchants,  and 

Commonwealth  v,  Collins.  MS 

i.  What  indictment  Is  not  warranted  by  the  ex- 
amination In  the  connty  conrt.  See  ExaminiuE 
conn  No.  1,  and 

Paee  v.  Commonwealth,  ns 

S.  In  proceedings  for  felony,  accused  must  appear 
la  iierson.    See  Felony  No-  S.  and 

Sperry  t.  Coramonweath,  Sill 

gve  security  for  costs  la  no  around  for  dlBmiBsinB 
dlclment.    See  Prosecutor,  and 

Commonwealth  v.  Hill  and  others.  Ml 

a.  An  Indictment  at  common  law,  charffinr  that 
the  defendant  did  debt  a  duel  with  plBtols.  is  bad  on 
demurrer. 

Commonwealth  v.  Lambert,  WS 

9.  An  indictment  charelns  the  defendant  with  un- 
lawful g-amlna-  at  the  house  of  J.  N.  the  same  being 
a  bouBe  of  entertainment,  is  sufllclenL  SK 


TOT         •10,  What   indictment  for  murder    Is    auffl- 
cient    See  Murder,  and 
Maile  V.  Commonwealth,  Ml 

11.  What  Indictment  for  subblns  is  anOlclent. 
See  Stabbine,  and 

Commonwealth  v.  Woodson.  MS 

IS.  The  defect  of  some  of  the  coonts  in  an  Indict- 
ment does  not  aRect  tbe  validity  of  the  rest,  and  If 
any  count  la  Eood,  Indsment  may  be  Blren  against 
the  accused- 


Uoran  t.  Commonweal  lb. 
Maile  T,  Commonwealtb. 
IB.  Power  of  court  to  dlscharBe 


Retalllns  ardent  spirits,  and 


SIB 
marriaf  e.  on  a 


Ifirkv.  CommoD 


of  road  Is  liable  to  prosecntlou. 

.  Piper,  "" 

_.. ._ ner's  confession  as 

See  Confession,  and 

Brown  t.  Commonwealtb, 
Earhart  t.  Commonwealth. 
K.  What  shall  be  deemed  a  racefleld.  within 
leaning  of  the  act  to  prevent  nnlawfnl  gamine 

Commonwealth  t.  Wilson, 
2S.  Concerning  instruction  to  ]ary  upon  the 


».  What  IB  no  gronnd  lor  arrest  of  Jndgment. 
See  Arreatof  ludgment,  and 

Morris  v.  Commonwealth,  <M 

Xt.  What  will  be   presumed   after  Terdlct.    See 
Limitation  No.  B.  and 

Earhart  v.  Commonwealth,  071 

St.  Acquittal  on  counts  not  noticed  by    Terdlcl- 
See  Acanlttali  and 

KIrkT.Commoowealtb,  ST 

Page  V.  Commonwealth,  nt 

INDORSES,    See  Endorser. 
INFANT. 
See  Disability  No.  i,  i.  and 
Hansford  &c,  v,  Elliott  ftc„  ID 

Pareone  t.  U'Cracken  and  wife.  4» 

INJUNCnON. 
I.  When  defect  of  title  is  no  gronnd  for  Inlolnlug 
-••--" —  of   parchase "'"    " — ' —   """■ 


vendee  No.  S.  and 

Long'sei'or  «_  ... — 
""■ -;llef  against  Ji 


-1 
Tapp's  adm'r  v.  Bankli 

INSTKDCTION  TO  JURY, 
the  right  and 


See   Vendor  and 

tbers.  GW 

.  at  Uw  will  be  re- 
See  Laches  No,  I 


criminal  trial, 
hethinliltprop 
ny  particular  tli 


duty  of  a  Judge  sitting  fn 

instruct  tbe  lory  as  to  tbe  lav. 
'  to  do  so  :  and  no  law  prescribes 


i'SS', 


the  c 


e  legal  in  fere 


■e  at 


—  sltghtnes* 

.. Iheyshoald  find  him  gulltyof 

murder  in  the  second  degree  :  Hild.  an  ln>tmctlaa 
npoo  tbe  BDlHclency  and  weight  of  evidence,  and  er- 
ror for  which  lodgment  against  tbe  prisoner  must 
be  reversed.  S-  C,      938 

INTEREST. 
I.  When  interest  on  mom 

and  not  the  principal,  is  tt  __ ..   

bursements.    See  ExecntorH  and  admlDlsttatorH  No. 


Bandly  v,  Snndgrass  and  otb 
a.  Although  a  decree  give 


of  *atating  the 


made   the  bala 
would  have  bet 

reversed  at  the  I 


er  principals  wonl 


■oftB 


S,C„ 

INTERNAL  IMPROVEMENT, 

I,  CoDBtmcllon  of  law  autborlEing  the  coq. 

demnallon  of  private  property. 

I.  Tbecbarlerof  the  J,  R  &,K.  Company  provi 

tbat  the  asseasort  for  aHcertaining  damages  to 

prietorsof  land  '  ' 


Quautlty  and  (i 


I,  shall  take  inu 
ilitv  of  the  lani: 


rr  Inconveniences 


1  be  reuulred  tber< 


9  LEIQH 

proprietor  f 

tasTCH  wblcb  tbe  t 
the  Improvemeni  ror 
coQdemtieil :"  Hkld.  t 


VlKGtNIA  RBFOBX9,  ANNOTAXBD. 


t  tbe  advantaEes  ti 


-■.  wblcb 

common  wltli  tb< 
provement. 


at  large  from  t 
and  Kanawba  company  t.  1 


improvement  In  common  with  tbe  country 
sboQld  besetofl  aeaJDSt  tbeactnal  valae  ot 
coDdembed  and  the  actual  damases  sustalQed  by 
ibe  owuer.  sucb  a  proTlslon  would  ha^ 
conslltutlonal. 

INTERPt-EADEB, 

S.  Sin  a  bill  of  Ibterpleader  agaliiBt  A.  and  B.  In 

.  ..  -^   ...    - -jr  be  litigated  and  determined  be- 


[1.  decreed  that  B 


n  which 

:  and  tbe  mil  IH  bled  in 

ade  on  3.  by  a.  for  the 

Beers  Ac  T.  Spooner  and  another,  lU 

ISSUE. 
I.  ScttliUEaHldelnDeoDlmproperplea.    BeePrac- 
Uce  In  actions  at  law  No.  1.  and 

Kemp  T.  Mundell  and  Chaplin.  II 

a.  Setting  aalde  verdict  for  defendant  where  no 
plea  has  been  Qled.^   See  Office  lodgment,  and 


JAKES  RIVER  AND  KANAWHA  COUP  ANY. 
See  iDtemal  Improvement,  and 
James  River  and  Kaoawba  c  ~ 


JOINT  A 

I.  In  an  action  npon  tbe  ] 

feodanls.  the  plaintiff,  to 

Srove  that  all  three  lolned  in  me  auege 
3T  If  U  appear  that  one  of  tbe  detendan 
party  to  the  contract,  though  tbe  oche 
the  plaloUS  most  fall  in  tbis  joint  actloi 


•o  clalntlBa  In  a  BDperaedea 


j>  set  aside  ofllce 


OtBce  jndgmeu 


B  Invalid.    See 


S.  Judgment  in  appellate  court 
refnsal  ot  conllonance.    See  Com 

Clements  v.  Powell's  adm'rs.  i 

*.  Bllect  of  lodgment  that  paopers  suing  for  free- 
dom are  nlaves.    See  Freedom  No.  1.  S.  and 

Ersklne  v.  Henry  and  wife  and  others.  IN 

*!i.  When  relief  In  equity  against  judgment 


will  be  refosed.    See  L 


Kemp  V.  Mundell  and  Chapln, 
B.  What  IH  no  ground  for  arrest  ot 
ludtctment.    See  Continuance  No.  8,  a 
Horrta*.  Commonwealth, 


A  inOge  of  tbe  general  court,  el 


great  mass  of 

from  tbe  seventh  < 

tbe  former  judge  ye 
circuit!  Hbu),  1.    ' 


-wards  severed 


tNDEX 

I  clrcnlt  bas  anaddl- 

;ult  and  formed  li 

imalning  Judge  of  thesevenib 
lias  tbe  act  establishing  tbe 
nentlon  of  the  additional  sal- 
■mer  judge,  aud  does  not  in 
Implication  Uke  It  away  i' 
oflbe  


Seetltles  Administration.  General  c< 
hearing. 

JURY. 
I.  Qrand  jury. 
I.  See  Qrand  jury.and 

.Commonwealth. 


Commonwealth. 
.  Competency  of  petit  Jurors, 
il  for  murder,  two  jnrora  are  s 


fore  tbe  hustings  court 
was  present ;  that  he  h 


ird  the  case  s[>oken  of 
regard  to  lis  clrcnm- 

!  tnie,''and  1^ 


stances,  upon  which  he  ) 

though  he  believe*  those 

they  should  turn  out  upon  loe  cnai  to   oe  troe.  ne 

has  a  decided  opinion  In  regard  to  the  case  :  but  he 

feels  no  prejudice,  and  is  satisfied  he  aball  be  able 

to  decide  tbe  case  npon  the  evidence  wblcb  may  be 

Sven  In.  uninfluenced  by  the  rumours  be  baa  beard  ; 
at  the  opinion  he  bad  formed  was,  that  if  tbe  pris- 
oner had  stabbed  tbe  deceased  under  tbe  circum- 
stances which  be  had  heard,  be  ouaht  to  be  punished. 
».  Tbe  other  luror  states 

evidence  of  one  witness,  a 

and  If  the  balance  of  the  testimony  should  run  In 
that  way.  that  Im  presslon  wonld  be  confirmed  :  thai 
as  far  as  the  evidence  went,  he  has  a  decided  opin- 
ion. If  tbe  rest  should  not  run  against  It:  but  that 
he  bas  no  prejudice,  has  not  expressed  any  opinion, 
and  Is  prepared  to  decide  the  case  according  to  the 
evidence  which  may  be  given  In.  uninfluenced  by 
the  portion  of  evidence  he  has  beard.    BlUi.  both 


Moran  v.  Commonwealth. 

nbisvoir  dire,  states,  that 
He  eiamlnlng  court,  but  hae 
f  the  clrcnmstancesof  the  i 

now  thai  th^  rennn  ramP  fr 

ae  evldt 
ellevell  . 
uthe  belli 


m 

luror,  being  examined 
beard  a  report  of  some 
cm  any  one  who  beard 


a  full  detail  of  all  the  cii 


and  expressed  a 

notfflths  tan  ding  what  he  t: 
open  to  conviction,  and  h     ' 
facissbould  turn  out  to  b 
have  been  represented  t 
be  changed.    Hblp,  be  Is 
Malle  V.  Commonweal 


.  comtietentju 
ry  In  criminal  ci 


spin  I  on  would 


_. _.   Jury  upon  the  law. 

re  Instruction  tolnry.  and 
OwatUu  V.  Commonwealth.  618 

IV.  Discharge  of  Jury  In  criminal  case, 
t.  In  any  crlmloal  case,  whether  capital  or  otber. 


TID 


dbefor 


le  jnry.  and  "puttn 


Commonwealth  v.  Fells. 
Such  power  beld  to  have  been  prop* 

ed  In  a  capital  case,  whei       "    '      " 

together  for  nine  days  wltnout  agreeing  on  a  ver- 
dict, and  tbe  health  at  one  of  the  Jurors  was  suDer- 
'igfromconflnement.  while  the  personal  attentions 
f  another  Juror  were  reqnired  by  the  situation  of 
Is  wife.  S.  C,      eiS 

LACHES. 
I.  Although  It  may  be  manifest  that  great  luJns- 
]  for  and  as-   tlcehasbeendoneadefendantatlaw.by  the  verdict 


h  ad  been  kept 


9  LEIQH 

and  ludirmeal 


inlij  c; 


ViKOINU  RbpOKTS,  AMIforATKS. 


t  of 


>f  sarelj'  by  laches  of  ci 


Tapp'B  adm 

Principal  and  aureiy  No.  T."and" 

Aabby'Badm'z  V.  Smllh's  ex'x.  IM 

3.  See  I^pse  of  time. 

LAND. 

1.  A  person  ownlcE  lands  maj'  by  parol  latborlze 
anotber  u>  make  a  contract  for  the  sale  tbereof  : 
and  if  a  concracc  be  made  noder  snch  autbodty,  the 
owner  of  Uie  Unda  may  be  cbarced  by  vlrtoe  of  lie 
coDlract.  provided  tbere  be  a  memorsndam  thereof 
In  wrltlaa,  Blgned  by  tlie  person  anlhorlzed  to  make 
It. 


cbarKed  therewith.  „.  „,      

3.  When  the  owner  of  lands  antborlEea  another  to 
make  a  contract  for  the  sale  thereof,  the  aothorlty 
of  the  aeent  to  receive  so  mnch  ol  the  purchase 
moDey  as  la  to  be  paid  In  hand,  Is  a  necessary  Incl- 
demtothepower  loBcU.  S.C.       «7 

4.  What  contract  for  sale  and  purchase  of  laJid  is 
not  uBurlona.    See  Usnry,  and 

Lons's  ez'or  &£,  v.  Israel  and  others.  tM 

6.  Heasnre  of  damages  for  breach  uf  covenaDl  u> 
convey  land.    See  Vendor  and  vendee  No.  t,  and 

Thompson's  ex'orv.  Qnthrle'B  adm'r,  IDl 

5.  tiand  sold  belnv  erroneonsly  described  In  the 
conveyance  executed  by  vendor,  mistake  corrected 
on  bill  In  eqoity  filed  by  vendee. 

LonK'i  ex'or  Ac.  v.  Israel  and  others.  US 

7.  When  defect  of  title  Is  no  ground  for  vendee'a 
coming  Into  equity.    See  Vendor  and  vendee  No.  e. 


B.  Concerning  the  title  to  la 

neck  of  Virginia,  see  Northern 

Stephen's  bein  i.  Swann. 


S.C.. 


4M 


LANDLORD  AND  TENANT. 
I.  Construction  of  lease. 

1.  Wben  words  Of  leasing  do  not  amonnt  to  a  cov- 
enant for  quiet  enjoymeni.    See  Lease,  and 

Black  V.  Qllmore.  4M 

n.  Void  attachment  for  rent  not  yet  doe. 

2.  Under  the  9th  section  of  the  atatnle  concerning 
.  Code.  ch.  lia.  the  lessor  Is  not  entitled 


to  an  attach mei 


Oarland, 


ir  which  the  ri 


:.  before  th< 
tls  t 


turned,  to  qaash  the 
and  on  snch  motion, 
attacbment,  and  I' 


IS  founded  npon  It. 


o  which  the  process  is  re 
chment  for  Irregnlarlly : 

cecognlEance  likewise  whict 


LAPSE  OP  TIME. 
-.who  asks  relief  of  a  co 

ihlblthls  claim  within  a  r 

injnsttce  to  the  defendant. 


e  ascertained  by  > 


711     'legatees  to  Hurcharse  and 
acconoL    See  Legacy  and  1 
Handly  v.  Snodgrass  and  olh 
LEASE. 

falsify  executor's 

words  of  lease  do  not  amount 

»'■ 

eehold 

mt^'lor 

-. Jlsets  forth ,. 

defendant,  by  an  Indenture,  did  rent  and  lease  — 
the  plaintiff  a  tract  of  land,  to  have  and  to  hold  the 


n  tbe< 


INDEX 

e  plaintiff  should  live  :  and  It 

le  plaintiB,  and 
>D  seneral  de- 
ls to 


LEQACV  AND  LEGATEE. 
I.  Construction  of  wllL 
I.  Conslrnction  of  words  of  snrvlTorBhip.  in  be- 
'    legatees  In  remainder  after  estate  for  life. 


B.  Whatpassesbyri 


■y  bequest.    See  Wll 
V.  Bedgood  ex'or. 
tees  against  ez'or  or  adm'r. 
wn  wrong  are  liable  ti 


t  th< 


hiB  distributees 
from  sacb 


Hansford  Ac  v.  Elliott  4c..  n 

An  action  at  law  by  a  legatee  against  an  execn- 
for  a  legacy,  on  the  executor's  promise  to  pay  It. 
-• "--  "—ought  against  the  executor  In  his  Individ- 
nai,  nut  in  his  representative,  character  ;  and  the 
Judgment  in  snch  case  must  he  de  bonis  proprlls. 
Kayser  ez'or  &c.  v,  Dlsher.  Xa 

6.  In  assumpsit  by  a  legatee  against  an  executor 
for  a  legacy,  one  count  In  the  declatatlan  alleges  a 
promise  made  by  the  defendant,  as  executor,  to  pay 
the  legacy  :  Hiij>,  this  Is  a  count  against  the  execn- 
tor  In  his  representative  character,  upon  which  the 
ludgment  can  only  be  de  bonis  lestatorls. 

"  "        JK 

0  his 

ne  ol  tne  slave  naviog  been 

Hrst    written.  It  in    doubtful 

I  Harriet  to  have  been   tbe 

■nerto  thedaaghler    She  la 

d  indeed  preferred  by 

.    Helen  is  de- 


mnstbeb 


daughter,  'b 
whether  the  beau 
slave  intended.  6 


Lo  another  Legatee 


and  sold  by  him.    After 


Parsons  v,  M' 


:ntor,  is  not  anfflclent  gronnd  for  refusing 
leclally  as  ooe  of  tbe  complainants  was  a 
ad  under  age  wben  the  seUI-mpm  w»«  "> 
though  probably  of  full  ai 


recorded. 

tB4 
See  Execn- 


Uandly  v.  Snodgrass  and  otbi 

«.  Uode  of  staling  execotor'a  account 
or*  and  administrators  No.  IT.  IB.  and 


lum.  Instead  ofbeingln  favour  of  eacb 

legatee  severally  for  bis  proper  part,  the  error  Is 
not  one  by  which  the  executor  [s  aggrieved,  and  he 
has  no  right  to  have  the  decree  reversed  therefor. 
S.  C,  at 
10.  The  former  decisions,  that  a  decree  Id  favour 
of  a  legatee  against  an  executor,  which  omitted  to 
require  a  refunding  bond,  wonid  be  considered 
erroneous,  and  for  such  error  would  be  reversed 
'  :wed  by  the  court,  and  a  different 


lultedei 

an  appellate  court,  if  the 

respecla,  will  afllrm  H  so  far  as  it  has  gone. 

Til  with  costs  to  the  appellee  *aa  the  party  substan- 
tially prevailing,  and  will  then  proceed  to  make 

such  further  decree  In  relation  to  a  refunding  bond. 

as  the  court  below  ought  to  have  made. 


II.  Legatee  qualifying  as 
brought  by  first 


revive  and  i: 


Cheatham  adm'r 


.  Friend's  adm'r. 


VimGcnA.  KXPORTa,  Anhotaxsd. 


lkqislative:  qkant, 

1  taoaey  to  admlniBtralor  of  revolnLlo 
Ji  provision  tbat  be  stiall  par  a  part  u 


Walden  ex'or  &c.  v.  Winston  adm'r  Ac..  100 

LGSSOB  AND  LESSEE. 
S«e  titles  l-aDdlord  and  tenant  and  Lease. 

LICENSE. 
On  trial  forblramr.  prodacclonof  marrlase  Uceiue 


Hoore 


7  of  fl.  fa.  to  oDcer  binds  KOods  of 


a.  Dfscliante  of  aarety 

resuirlDK  attached  eflec 

pal  and  surety  No.  l.  an< 

Asliby'sadm'x  v.  Sm 


L  Wben  Btatnte  bcKtns  to  nui. 
1.  Wltenas&lKnee'atlahtotacUoaaKaliiBtUBlBlior 
accraes.    See  Asslnfment  No.  0.  and 

Scales  T.  Wilson  A:  Edmonds.  4TS 

%  Tbe  ilatate  ol  limitations  does  not  berln  to  mn 

acalnst  a  claim  asserted  for  a  decedent's  estate,  till 

a  qtuilflcatloD  of  an  ex'or  or  adnt'r  of  tbe  decedent. 

Hansford  «c.  t.  Elliott  Ac.  TB 

S.  SarlQE  to  peiBons  noder  disability.   See  Dlsa. 


)i  protected  by  tbe  statute. 


r  Icratees.  lite  otber  ei'c 
tie  statate  of  llmllatlous  t( 
iDUblllcy. 


t  take  claim  oat 


mpelt  acalast  i 


before  tlie  t 
wltbln  nye  yt 
apiilied  to  tbi 


acknowledement  of  the  debt,  as  trill  lake  tbe 
oat  of  tbe  Ifltb  section  of  tbe  Btatnte  o'  " 
reqnirlns  tbe  conrt.  In  sacb  actlODS,  to  eipnoee 
from  SDcb  accoant  every  Item  wh  I  cb  shall  appear  to 
bave  been  dne  more  tban  P*e  years  before  the  tes- 
tator's death. 

Aylett's  ei'or  t.  Botsloson.  <b 

5.  Socb  a  promise  to  settle,  wonld  not  amount  to  a 
promise  to  par,  or  acknowledBment  of  debt,  that 
woaldUke  tbe  case  outof  the  general  statute  '' 
Unltallons  In  respect  to  sacb  actions.        S.  C. 

7.  On  a  plea  of  noa  assumpsit  wltblo  Qtc  years, ._ 
vas  proved  Ibat  within  ave  years  the  defendant 
acknowledged  tbe  Items  In  the  plalntlfl' 
be  Just,  bat  said  tbat  he  had  some  oflsel 
at  a  sabscqueal  time,  tbe  dpri'ndani  m 
plaintiff  tbat"- "' 


r  dlfferenci 


, JdsetUe  all 

and  accoDuts  (airly,  and  would  not  avail  Qimaeit  ol 

tbe  act  of  limitations  :  Hauj.  tbU  proof  Is  not  HUffl- 

dent  to  Justify  tbe  Jnry  In  nndlns  for  the  plalnUfl. 

Sutton  V.  Bnrross.  881 

rv.  Btleci  of  lavae  of  time  In  equity. 

a  See  Lapse  of  time.  No.  I,  t.  Legacy  and  legatee 

No.  (k  1.  and 

AtUoson  T.  Robinson.  Mffl 

Parsons  r.  H'Cracken  and  wife,  460 

Handly  v.  SnodBrass  and  others,  im 

V.  Limitation  of  prosecution. 
9.  After  a  verdict  of  conviction  for  misdemeanour, 
au   appellate   court  win   presume   tbat   tbe 
ni     offeoce  was  proved  *to  have  been  witbin    ' 
period  of  limitation,  where  tbe  record  does 

Earhart  v.  Commonwealth. 

LIS  PENDENS. 
If.  pendins  a  salt  In  chancery  for  recovery  of 


e  for  the  speclBc  prop- 

>.  Browne's  adm'r  Ac.  an 

LOAN. 

I.  Title  of  loanee. 

ler.  as  between  parent  and  child,  a  sift  or 

ere  possession  by  the 


'sadm 


A  father  In  law  pi 


■  and  others. 


Q  tbe  possession 


refusal  of  the  possessioD. 

II.  Title  of  creditors  and  purchasers  of  loanee. 

fraads  and  perjurlea. 

under  him.  pos- 
it demand  made 


LlBbHool  V,  Slrolher 


y  be  sold  before  possession 


G.  Wbere  possession  has  not.  at  the  time  of  a  sale, 
remained  Dve  years  with  the  loanee  and  cbose  clalm- 
iDg-  nuder  him,  tbe  purchaser  can  hare  no  beneQtof 
the  statute  of  frauds,  by  reason  of  hla  own  po»ie»- 
slon  after  the  t>urctiase.  The  circumstance  tbat  tbe 
possession  by  the  loaMe  before  the  sale,  and  tbe 
possession  by   the  purcl)aBer  after  the  sale,  will 


UARRIAQE  SETTLEUENT. 
Power  of  feme  covert  to  dispose  of  real  property 
settled  to  her  separate  use.    See  E'eme  covert  No.  1. 

Lice  and  oibers  v.  Bank  of  C.  States.  tOD 

MERCHANTS. 
Upon  presentment  and  Information  in  a  circuit 
court,  ladsment  siven  for  the  forfeiture  Inflicted 
by  the  second  section  of  tbe  Bet  passed  February  t4. 
18£S.  for  the  offence  of  selllufrBOOda.  wares  and  mer- 

Commonwealtb  v.  Collins.  M6 

UERQER. 
Ineqnlty.  bond  ofoneparinerdoes  not  eitltiBaish 
partnership  debL    See  Partnership  Ho.  I.  and 


Is  bad.    See  Grand  Ji 


r.  Commonwealth, 


Wbat  will  bepreaamed  after  verdict  of  conviction 


MISJOINDER. 
:laratlon  In  ssaumpall  asalnst  ai 
:>e  one  count  against  him  In  his  re 
others  aralDsi  talm  la  his  IndivK 
B  Is  a  misjoinder  of  action,  fata 


V.  Townes, 


L  *rleht  of  possessloc 


>  misjoinder  of 


VUtOnOA,  RitPOETfl,  AmiOTATBD, 


INDEX 


described  la  tbe 


!.  Israel  and  others, 
MONEY  COUNTS. 
:  endorser  1b  not  liable  on  tbe  mone 
.    See  Endors 


trginla.  applies  u 


r.  bnt  [iroTldlne  Ibal  be  sliall  p: 


U  bound  to  pay  tbe  Trldno  one  fonrtb  of  tbe  money. 

Walden  ex'or  «c,  t.  Winston  adm'r  &c..  190 

MOTION, 

AgolDst  BberlB  and  anretlea  for  noopayment  of 

money  received  UDder  ezecntlon.   See  Sberlfta  and 

aerjeuili  No.  1. 4, 6.  and 

Cbapmaa  v.  CbeTls.  2tT 


.  IS  malice  aforetboosbl.  did  make  tbe  asaanlti 
bnt  tbe  strlklDK  and  iraDndlDE.  and  Ibe  klulns'  and 

marder.  are  respectl»ely  cbarsed -....- 

"of  bis  malice  aforesaid."   " 

for  tnnrdei 


.k  of  U.  States  t.  Jackson's  adm'i.  EH 

NEW  TRIAL. 
I,  Where  verdict  is  rendered  for  defendant  wlth- 
oat  any  plea  flled  to  set  aside  otBce  Indsment.    See 

once  JadBlncnt.  and 

M'HlUlon  V.  Dobbins.  421 

Exceptions  to  refnsal  of  new  trial, 
S.  A  Mil  of  eiceptlons  to  aa  opinion  of  a  coorl 
overrnllDE  a  motion  for  a  new  trial,  Instead  of  stat- 
ins' the  facts  proved.  sta,teB  the  evidence  adduced  at 
tbe  trial:  but  tbe  evidence  thus  set  forth  sbewi  that 
the  evldeoce  for  the  party  for  whom  the  verdict 
was  fonnd,  snppoKine  li  trae.  and  dlsreeardinB'  tbe 


case,  are  well  taker 

motion  for  a  new  u 

Rohr  V.  Davis  ai 

3.  Exceptions  to  a 


le  fact 


such  exceptions,  in  snch 
I  able  an  appellate  conrt  to 
iQdsment  overrnllns  tbe 


0  conflict  of  evl- 


inferencea  of  fact 


Fisher  V.  Vanmeter, 

NEST  FTUEND. 
See  Disability  No.  1.  and 

Hansford  *c  v.  Elliott  Ac.  n 

m  "NIL  DEBET. 

Tbe  plea  of  nil  debet  la  not  a  eood  plea  to  an 
action  of  debt  on  alndsmentof  another  state  of  tbe 

Kemp  T.  Unndell  and  Chapln,  IS 

NORTHERN  NECK. 

I.  Title  of  lord  Fairfax. 

1.  Lord  Fairfax  bad  a  eood  title  In  fee  to  tbe  soil 

of  The  Northern  Neck,  as  admitted  by  tbe  act  of 

173&  1  Rev.  Code.  ch.  SB.  aqd  recofrnUed  In  adjDdEed 


1.  Lord  Fairfax  bad  theentlre  Interest  In  all  lands 

In  Tbe  Northern  Neck,  wblcb  he  appropriated  to 

blmself,  by  conrevance  and  reconveyance,  or  by 

leases  for  life  or  years.  3.  C.      «M 

II.  Title  of  D.  M.  Fairfax. 

S.  No  act  of  assembly  passed  since  the  deatb  of 
lord  Fairfax  lo  17S1.  has  had,  or  was  Intended  to 
have,  tbe  effect  of  Inqnisitlons  of  office.  eoDlvaleot 
to  escbeata.  of  tbe  landa  by  him  devised  to  D,  U. 
Fairfax,  an  alien  mbject  of  Q.  Britain  at  tbe  time 
of  tbe  devise.  S.  C       W4 

4.  t>,  M.  Fairfax  took  under  tbe  will  of  lord  Pair- 
fax,  his  whole  estate  in  Tbe  Northern  Neck. 

S.  C.       W4 
NOTE. 
When  endorser  Is  not  liable  on  tbe  money  conau 
In  assnmpBlt.    See  Endorser,  and 

Bank  of  U.  States  v.  Jackson's  adm'x.  Bl 

NOTICE. 
consUrnee  of  acarso  was  beld 

_   jieni  notice  that  the  master  of 

ne  vessel  was  ready  to  deliver  the  carKO. 

Brown  &  Rives  v.  Ralston  A  Pleasants.  EK 

5.  When  notice  of  election  made  Is  annecessary- 
See  Trees  No.  1  and 

M'Coy  v.  Herbert,  6M 

I.  When  necessary,  to  entitle  equitable  aaslenee 

to  recover  acalnst  aasUrnor.    See  Asslnment  No.  1. 

Wood's  adm'r  v.  Dnval.  0 

OFFICE  JUDGMENT. 

!.  if  there  b«  an  otBce  ]adr- 
—  — ■*' rrit  of  enquiry. 

I  the  canse.  the 
I   issne,  and  a 


.  Case  In  which  tL 

)  have  received  safflciei 


_-B  No.  t     . 

Wilcox  V. 


Plsber  V. 


Pear  man,  IM 

Bassett  and  others.  lis 

PARENT  AND  CHILD. 
It  seems,  that,  as  between  parent  and  child,  pos- 
session of  a  slave  Is  very  equivocal  evidence  of  a 
Sift  from  the  parent  to  tbe  child,  since  the  delivery 
of  tbe  possession  would  equally  accompany  a  loan; 
and  thelaw  would  rather  Infer  aloan  than  slflfrom 
mere  transfer  of  possession— Sed  qnsre. 

Cross  V.  Cross's  adm'r  and  others.  H6 

PARISH. 
Whatsolt  for  proceeds  of  slebe  land  Is  not  main- 
tainable by  the  freeholders  and  housekeepers  of 
the  parish.    See  Glebe  land,  and 


Wbeiber 
Wars  and  others 


tlon  m 


Bedsood  ex'or, 
PARTIES  TO  SDITS. 
What  description  of  tbe  plaintiff  I: 


I  be  rejected  x 


surplDsajre.   See  Receive 


Boyle  V.  Tovmes.  iM 

X  Distributees  of  a  decedent  may  maintain  a  bill 
In  equity  to  assert  their  rlrhis  In  the  decedent's 
estate,  tbousb  they  cannot  have  distribution  ibereof 
witbout  having  the  ex'or  or  adm'r  of  the  decedent 
before  the  coart  as  a  party  in  the  cause. 

Hansford  ftc-  v.  Elliott  Ac,  n 

PARTNERSHIP. 
I.  RiKbti  of  partners. 
1.  What  constitutes  a  partnership,  and  for  what 


•a.  Quere.  whe 


<blp  formed  witbout  any  asrc^ 


Ivided  equally 


Towner  V.  Lane's  adm 

n.  Remedy  asalnst  Orm  wben 

Siven  bond. 

S.  A  member  of  a  firm  hlrei 


,  Google 


ViRonnA  RspoKTSi  Annotatbd. 


-a  would  be  beld 


rested  la  parol;  but  a  speclalt;  If 

hire,  by  one  of  t^— 

Willi  aaotber  p> 


eDllUcd  to  a  decree 
Uie  amount  paid  by  I 
Weaver  y.  Tap«:i 
in.  Liability  of  deceased 


Qonresldenr  of  the  commo 
31.  Held,  tlie  complainant 
acainac  the  otber  parmers,  fi 


4M 


4.  Acredltorof  adecedencwbohaBobUlnedjuds- 
nient  against  tbe  admlals  Era  tors,  btiurs  ap  action 
of  debt  upon  tbe  administration  bond,  and  shews 
at  tbe  trial,  that  one  of  the  admlnlstralom.  upder 
an  acreemeat  with  a  survlvlPE  partner  of  Ibe  de- 
cedent, had  sold  partoenhip  effects  to  the  amoaut 
of  «»  dollars  TS  cents.  Tbere  Is  no  evidence  that  tbe 
amonnt  ot  debts  dne  from  [be  partnerabtp  was  ever 
SBcertalned.  or  tbat  an;  settlement  of  tbe  partner- 
sblp  transactions  bad  ever  been  made.  But  it  la 
proved  that  tbe  admin Istratorexblbl  ted  to  a  witness 
a  statementof  partnership  debts  wbicb  be  bad  paid. 
amounllQK  to  aboctuo  dollars,  tbas  teavlnit  a  bal- 
ance of  200  dollars  anacconnted  for  by  him.  one 
half  of  which  balance  exceeds  tbe  amount  of  tbe 
Judcmeot.  Upon  tbls  evidence,  tbe  larr  find  a  ver- 
dict for  (be  plaintiffs.   Haij>.  the  verdict  onsbt  not 


See  Freedom, 


r.  Peck  and  others, 


PAYMENT. 


In  equity,  be 

partnership  d< 

Weaver  v.  Tapscott,  ih 

PLELADINQ. 

L  DedaraiiOD. 

1.  When  general  IndebltatDS  assumpsit  lies,  tboneh 

coairact  waa  speclaL    See  Indebitatus   assQmpBit 

No,  1.  and 

BrowQ  A  Blves  v.  Ralston  &  Pleasants.  6Si 

£.  Asalnsteiecatoron  protaisetopaylesacf.   See 
Ijesacy  and  legatee  No.  (.  and 

Kayser  ei'or  Ac.  v.  Disber.  n^ 

t.  What  la  a  connt  against  ex'or 
tlve  character.   See  Iicgacy  and 


S.  What  Is  no  misjoinder  of  connts  In   detinue. 
See  Detlnne  Ko.  3.  and 

Boyle  V.  Townes.  16S 

0.  What  descrlptloQ  of  tbe  plaintiff  may  be  re- 
jected asaarplnaace.    See  Receiver,  and 

s.  c.     isa 

T.  DeclaratloQlndebtonJndcment.    SeeEtebtNo. 


Kemp  V.  MQUdell  at 


Commonwealth  v.  Woodson.  MS 

B.  Tbe  defect  of  some  ot  tbe  counts  in  an  lodlct- 

vent  don  not  affect  tbe  validity  of  the  rest,  and  If 

any  count  is  good.  Jadsment  may  be  slven  against 

tbe  accused. 

Kirk  V.  ComtpoD wealth.  Vt7 

m.  Aptwarance  in  felony. 

tC  In  proceedings  for  felony,  tbe  accused  must 

appear  and  plead  la  person.    See  Felony  No.  t.  and 

Sperry  v.  Oommoawealth.  023 

717  *1V.  Pleas. 

11.  What  must  be  pleaded  la  abatement  to 
writ  of  right.    See  Writ  of  right,  and 

Unton  and  others  v.  Bartiy  and  otbers.  Ml 

II.  What  Is  matter  of  ahatemeni,  —  — 
arrest  of  Judgment  on  Indictment 
ance  Na  ■.  and 

Horrls  V.  Commonwealth, 


IS.  What  plea  that  grand  Juror  vas  owner  of  a 
Qill  Is  bad.    See  Orand  Jnry  No,  a.  and 

Horaa  v.  Commoawealtb.  Wl 

14,  Verdict  for  defendant  without  plea  to  set  aside 
Bee  Judgment   Is  Invalid.    See  Otllce   Judgment. 


e  matter  thereof  might  be  given  In 
>Qi  the  pleas  being  flied.  and  thai  tbls 
,_,    ^ make  the  rejected 


pleas 

White  v.  Too  Cray. 
18.  If  pleas  be  tendered  by 


--  — . _,   _  defendant  : 

Jecledby  tbe  court,  and  he  takes  no  excet.. 
the  rejection  of  them,  be  shall  be  presumed  li 
appellate  court  to  have  acQolesced.  S.  C. 

[7.  The  plea  of  nil  debet  la  not  a  good  plea  t 
action  of  debt  on  a  Judgment  of  another  state  o 


the 


I  and  Chapln,  12 

Issue   on   Improper   plea.    See 
t  law  No,  1,  and  S.  C       13 

failure  bl  adm-r  of  defendant 

ii  detinue  to  plead  de  novo.    See  Detlnne  No.  5.  and 
Qreenlee'B  adm'r  v.  Bailey,  iat 

V.  Admission  In  pleading. 
Kh  No  admission  made,  directly  or  by  Inference. 
D  one  part  of  a  party's  pleading,  can  be  referred  to 
-  -'" -f  another  plea,  or  to  supply  evidence  necea- 


Jacluon'B  adm'x 


Cross  V.  Cross's  adm'r  and  otbi 
'..  What  poBsesBli 


.  BankofUarietta.  tW 


title  to  loanee.    See 


POWEB. 
Power  of  feme  covert  to  dispose  of  real  estate  set- 
led  to  her  separate  use.    See  Feme  covert  No.  £. 

L«e  and  otbers  v.  Bank  of  d.  States,  SDO 

PRACTICE  IN  ACTIONS  AT  LAW, 
1,  What  la  DO  gronnfl  ot  continuance  for  adm'r 

-   ,- ^ ived,  and  Issue  be 

lakea  oo  It.  tbe  court  may  afterwards  set  aside  tbe 
iBBoe  and  the  plea  ;  and  If  this  beln  sabstance  and 
effect  done,  tbongh  In  form  Irregalarly  done  the 
proceeding  shall  not  be  reversed  for  such  Irregn- 

Kemp  V,  Mnndell  and  Chapln,  I2 

t   Verdict  for  defendant  without  plea  to  set  aside 

office  Judgment  Is  Invalid,    SeeOtSce  Judgment,  and 


I.  When  lolnder  In  d 


tn 


plalotlfTs,    See  Abatement  No.  a.  ai 
Hairs  ton  v.  Woods. 
S,  Practice  on  reversing  judgment  fc 


mtinnance  No,  s,  and 


PRACTICE  IN  CHANCERY  CAUSES. 

I,  Effect  of  omission  In  decree  for  legatees  against 
;ecntor,  to  require  refnnding  bond.    See  Legacy 


'■"^yCoo^lc 


VuQiinA  Rbfokts,  Ankotatbd. 


718         ■PRACTICE  IN  CHIMFNAL  CAUSES. 

See  IDdlctments.  Informations  aDd  preseat- 
PRINCIPAI.  AND  AQENT. 
1,  Wbat  affCDt  mny  bIeu  contract  for  sale  of  land. 
aud  wbat  slBDtnels  sulDcleat.    See  Land  No,  I.  2. 

Yerby  v.  GrUrsliy.  ■    i,  _■  ^     ^^ 


B  necemarv  iDcl- 
enl  to  tue  i>ower  to  Hen.  S.  C.       881 

J.  QQestloQ  upon   evidence,  whether   sberlfl  re. 
•Ived  mooey  under  execution  as  agent  of  the  plain- 
ft.    See  Sheriffs  and  serleanta  No.  8,  and 
ChapiDi      "    — --■-  ■" 


a  byai 


It  law.  0 


celved  by  sheriff  nuder  eiecutlon,  Is  salllcleat  ti 
cbarEC  the  sheriff.  See  Sbeiitfa  aod  Serjeants  No 
B,  and  S.  C.       I» 

G,  A.  bavins  claims  In  the  bands  of  an  altorae: 
(or  collection,  gives  him  a  verbal  direction  to  pa! 
part  of  cbe  money  wben  collected  to  B.  In  salisiac 
Uon  of  a  debt  due  B.  from  a  third  person  :  HiiJt.  A 
in  his  lifetime,  or  bis  adm'r  after  his  deatb  mav  re 
yoke  this  direction  to  the    -    "  "- 


ey.  a  ad  demand  the 
"Beers  *c.  v.  Spooner  and  another, 

PRINCIPAL  AND  SURETY. 
I.  What 
1.  Principal  debtor 


dlsch  arses  snreiy. 
surety  belns bound  Ina 

Dona  lor  money  payable  ata  future  day,  Ihesnrety, 
before  the  debt  has  become  payable,  represents  to 
tbe  creditor  that  the  principal  is  about  to  remove 
himself  and  bla  effects  onl  of  the  commonwealth, 
and  requests  tbe  creditor  to  aae  out  an  attachment 
asalnst  blm,  under  the  statute,  I  Rev.  Code.  cb.  123. 
I  14.  and  tbe  creditor  snes  out  the  attachment  ac- 
cordlDEly.  and  It  is  levied  on  eoods  of  the  principal 
debtor  sumcLent  to  satisfy  the  debt  i_  but  after- 
principal  debloi 

debt  when  due,  ou-  ^^■=.^^^^  - 
are.  with    tbe  creditor's  consent.  tiMtutcu  u>  urn 
debtor,  and  the  atuchment  no  further  prosecuted  ; 
and  tbe  debtoreloiensthemortgaeed  Effects  :  Hbu). 
tbe  surety  is,  in  equity,  dlscbareed  from  the  debt. 
Asbbr'B  adm'i  v.  Smith's  ex'i.  IM 

1.  Quere.  whether,  in  sucb  case.  Ibe  surety  bad  a 
rlBbt.  under  the  sUtute.  1  Rev.  Code,  ch.  IIB.  |  «.  to 
demand  that  tbe  creditor  should  sue  out  aod  prose- 
cute such  attachment  as^nst  tbe  principal  debtor  * 
S.C.,  IM 
n.  ProceedinsB  asalustsherllland  sareties- 

a.  Motion  against  sheriff  and  bis  sureties  for  non- 
payment of  money  received  under  exccntlon-    See 
Sheriffs  and  serleanta  No.  3,  4,  6.  and 
Cbapman 

4.  What  dan..™ 

and  his  sureties  In  action  on  sheriff' 
See  Sheriffs  and  serleanu  No.  ^  and 

Pertins  and  others 

lU.  Blsbu  Of  surety  foraOrm. 

5.  Concerning  risbta  of  surety  I  n  a  bond  glyen  by 
---I  partner  fora  partnersblp  debt,  see  Partnersblp 


icbed  effects 


coTerable  against  sheriff 
'"  I  ondal  bond. 


oT 

'wearerv.  Tapscott.  *at 

PRIVATE  PROPERTY. 

Construction  and  constitutionality  of  statute  au- 

thorlilng  private  property  to  be  condemned  for  use 

1  improvement  company.    See  Internal 


r  and  Kanawha  company  t.  Tnr- 


of  tbe  lUtDte 


PROBATE. 
See  Administration. 

PROCHEIN  AMY. 
See  Disability  No.  i.  and 
Hansford  Ac.  t.  Elliott  Ac.. 
PROMISE. 
What  Is  Insufflclent  to  uke  case  on 
of  limitations.    See  Limitation  No.  5 

Sutton  V.  Burruss. 


•PROSECUTOR. 


ity  to  pay  cosu  is,  ordinarily,  good  cause  for  mllDK 
him  to  find  security  for  such  payment:  bat  If.  In 
tbe  opinion  of  the  court,  public  justice  reqaires  that 
the  prosecution  should  proceed.  It  may  refoae  to 
dismiss  tbe  Indictment,  though  tbe  prosecutor  be 


„.  internal  improvement 
Improve  men  L  and 

James  River  and    Kanawha   company 


See  internal 


RACEFIELD, 
What  shall  be  deemed  a  racefleld,  wIthiD   tbe 
neaning  of  the  act  to  prevent  unlawful  gaming. 


RECEIPT- 
.   Effect  Of  assignor's  receipt  for  the  amount  of 
tbe  assigned  debt,  aa  against  tbe  assignee.   See  As- 
signment No.  4.  6:  and 

Wllcoi  T,  Pearman.  144 

i.  A  vendor  of  land  executes  a  deed  of  convey- 
~"    purchaser,  in  which  he  acknowledges 


a^^ceipV_. 


full 


r  the  h: 


:  yetui 


d  from  claiming  the  balance  dne 
3's  curator  v.  Shelton's  adm'r,  HS 

RECEIVER. 
u  appointed  curator  and  receiver  of  cbat; 


for  the  chattels,  describing  blm- 
ir  and  receiver,  and  counting  as  upon 

,.-,jrty,  and  on  a  bailment  thereof  to  the 

defendant,  tbe  count  Is  good,  the  description  of  cu- 
orAc-  being  surplusage. 


B  record  in  salt 

I'm'V,  HS 

o  part  of  the  record. 

White  V.  Toncray.  Mt 

8,  What  record  of  tbe  finding  of  Indictment  Is 
ifflcienl-    See  Indictments  Ac.  No.  i,  and 

Earbart  v.  Commonwealth.  m 

4.  Record  of  proceedings  for  felony  must  shew 
that  accused  appeared  In  person.  See  Felony  No. 
S,aad 

Sperry  v.  Commonwealtb.  tit 

.  Tbe  record  of  a  case  adjourned  by  a  circuit 

--jrt  to  the  general  court  ranst  sbevr  ibat  such 

adjoummeat  was  with  the  consent  of  tbe  accused. 

Commonwealtb  v.  Young.  SIS 

REFUNDING  BOND. 

Effect  of  omission  in  decree  for  legatees  against 

lecntor.  to  require  refunding  bond.    See  Legacy 

Handly  V.  Snodgrassand  otbers.  484 

REHEARING, 

Upona  petition  for  a  rehearing,     _  ...  ., 

Durt  of  appeals,  at  a  term  sn^egi^nf,  ^  ^tliJit  at 


VaoDTiA  Reports,  Annotatbd. 


irosfoanded  »□ 
e  question  wae 


stdoelsvold.    See 


V.  Qarlaad, 
RESIDUARY  BEQDBST. 
Wbat  passes  by  residuary  claaaeaf  will.    See  WUl 
No.  S.  A.  and 

Wars  and  otliers  t.  Bedsood  ex'or,  MI 

RETAILING  ARDENT  SPIRITS. 
WTiere  a  defendant  1b  InCllctea  uiion  (he  Btatole 
of  March    7,  isn  (acts  of  1K3S-4.  cb.  8.)  for  retalllUE 


Commonweal  cti  t,  Coe, 

RETAINER. 
Wbat  Is  a  decree  allowluE'  adm'r 


REVERSAL. 
JadEmenl  on   rerersluE  for  tefnaal  a 
ance.    See  ContiDuance  No.  S.  and 
Clemenu  v.  Powell's  adm'rs. 


ittiam  adm'r  t.  Friend's  adm'r. 
enl«e's  adm'r  V.  Ballej. 

REVOLmONARY  OFFICERS. 
L  Wlio  entitled  to  tialf  pay. 


ti.  S.  but  before  tbe  end  of  the 


belne  directly! 
LwealUi  T.  Harstou's  adm'r. 


I  to  half  pai 
ty  of  Lilly 'I 


t  supemumerary  before  the  actof  Uay 

'■•-■■  —  --e  beneat  of  the  provl- 

S.  C.        M 

art  in    LUly-B  case,   I 

Lelrh  GBk  IQ  favour  of  the  claim  of  supernumerary 
rtBcers  to  half  pay  for  life,  under  the  act  of  May 
■Tn,  ch.  8,  rerlewed,  audorermled  by  [hreeladeea 
acalnsl  two. 

TatDm's  ex'or  r.  Commonwealth.  W 

4.  But  this  decision  was  made  In  the  case  of  an 
oaieer  of  the  VltBlala  line  on  continental  estab- 
Uahmeut.  who  became  supernumerary  before  the 
piasiiiK  of  the  act  of  May  ITTV.  ch.  S.  As  to  oncers 
In  the  state  seryice  of  Vlrslnla,  wbu  became  super- 


n.  Who  entitled  to  comm 
S.  It  Mcms.  that  olScen  In  the  si 
coutloned  In  actual  service  tl" 


mmutallon  of  Dve  yi 


Commonwealth  y.  Marstoo's  adrn'r.  8 

□L  Where  claims  for  half  pay  may  be  settled. 
S.  The  acto_f  consreasof  July  IBK.  anthorlilnf  th 


of  Virginia  for  Half  p 


of  officers  la  the  t 
If  pa>-.  at  the  treasury  of  the  X 
n  lor  refusing  the  settlement  ( 
■M  claims  at  the  treasury  of  Vlrslnla.  or  forou 
V  R,  9  Leigh— 17 


courts  declinlnf  to  adjudicate  such  claims,  and  v 
decree  them  when  found  Justly  due.         S,  C.       a 
rV.  Money  received  for  use  of  officer's  widow. 
7.  What  la  money  received  by  admlnlstratoi 
TSl     of  deceased  officer  to  the  use  of  *the  widow. 
See  Money  had  and  received,  and 
Walden  ex'or  Ac.  v.  Winston  adm'r  *c,.  in 

ROADS. 
Prosecution  aralnat 
Though  the  assignment  of  tithables 
public  road  has  been  mat^-  — ..- -i-- 
Itself.  but  by  one  of  tbe  li 


assigned  i 
In  repair. 


ilgnated  for  that 


road,  the 


Concerning  the  c( 


CommoQwealtli  v.  Piper.  m 

SALARY, 
Btmctlon  and  constltntionallty 

circuit,  as  regards  salary  ol  the 

former  jndge,  see  Jndlclary.  and 

wealth  V.  Clopton,  MM 

SALE, 

, .:ntof  sale  under  B,  fa.  does' 

..  ._of  the  execution.    See  Fieri  facias 

No.  e.  and 


No,  1.  S.  S.  and 

Yerby  V.  Orlgsby. 
i.  See  Vendor  and  vendee. 

SATISFACTION. 
Bond  of  one  partner  Is  In  equity  no  s: 
partnership  debt.    See  Partnership  N( 
Weaver  v.  Tapscott. 

SEAL. 
A  scroll  afOied  to  an  Instrument  t 
I  obligation  of  a  seal,  when  It  api 
trnment   that    the    person   makln 
""' way  of  seal. 


I  as  the  force 
ears  by  the 
g   the  same 


Parks  V.  Hewlett  Ac.. 
2.  Where  It  Is  stated  at  the  foot  of  an  Instrument 
'  emancipation,  tliat  It   was  signed,  sealed  and 
_;l(nowle(lged  In   presence   of   two   attesting  wit- 
nesses,   and   the   Instrument  Is   afterwards  duly 
proved  by  the  wltnessesln  the  county  or  corporation 
~  Itsufficlently  appearsthat  the  person  making 
-Tied  the  scroll  by  way  of  seaL 


Fowl 


If  fen 


settled  to  her  separate 

Lee  and  others  v.  Bank  of  U,  Statei 

SHERIFFS   AND  SERJEANTS. 
What 


of  sale  Dnder  B.  fa. 

>t  plaintiff  In  sheriff's  post- 

H.  fa.  win  discharge  the 

Hberltr.    See  Fieri  facias  No.  1.  and 


of  sale 


V,  Vaum 


18 


II.  Liability  for  deputy's  default. 

t.  Concerning  the  liability  of  the  sheriff  for  the 
let  of  bis  deputy  In  restoring  property  taken  ander 
:xecutIon.  see  Fieri  facias  No.  4,  and         S.  C..         IB 

III.  Motion  for  money  received  under  execution. 

2,  Question,  npon  evidence,  whether  person  Qlllng 
he  office  of  sheriff,  and  havlog  an  execution  '     ' 
lauds,    was   not   the    agent  of   the    credito 
vhether  the  sureties  of  the  sher' 
^lonerated,  on  the  gronud  that  tl 
iiecuilou  had  been  received  by  hi 


creditor,   and 


.  sheriff  makes  r 


the  creditor,  n 


I  motion  under  t 


the  aberlff  ai 
■vrtthont  iDClui 
who  Is  dead. 


ViBOINU  Rbporvs,  Annoiatkd. 

iln  JudBment  a^alost 


S.  C. 

.D  llie  ah 

In   vrblcb    I 


■IviDK  tbe  a 


lerlfl.  I 


uf  the  n 
o  objectl. 


-_  ,je  amhoiity  of 

the  money,  1b.  nolwUbstaodlne  

Code,  cb.  W.  I  M,  a  BuRlcleDt  demaad  to  )D»tlfy  a 

IndKineat  axaEiiKttbe  Hberlff.  S.  C.      307 

IV.  Action  on  sberlfF'H  baud. 

&  Id  an  acIloQ  aealnst  a  sheriff  aail  hU  aureties. 
Qpon  the  offlclal  bond  of  Ihe  sheriff,  Ote  recovery 
can  cinly  be  of  sach  daroaKss  as  ihe  relator  may 
have  sastalued  by  reason  of  the  breach  of  the  con- 
dition of  the  bond,  

Perkins  and  otbere  v.  Giles  governor,  WT 

r  Tbe  damages  which  a  creditor  sustains  by  the 
Hherlfl'a  aQHerlng-  a  debtor  In  execntlon  to  escape, 
debt-"'*'   n*'^*'""''   *'    ^""^  *^    °S.  C       SOT 

V,  When  deputy  aherlH  Is  Incompe tent  witness, 

S,  Incompeteocy  of  deputy  sheriff  who  took  Indem- 
nifying bond,  lo  testify  on  behalf  of  the  obligors  In 
action  on  the  bond.    See  Indemnlfylag  bond,  and 
Wilson  aod  others  r,  Alexander  sheriff,  Ida 

SLAVES,  free:  negroes  and  mulattoes. 

1.  Whether,  as  between  parent  and  child,  a  gift  or 

a  loan  of  slave  Is  to  be  inferred  from  mere  posses- 


i.  What 


:  child.    See  Pare 


3« 


,„.„„ ^.    See  Loan  No.  Z.  and 

S.C.. 

tbe  act  of  1T^8  for  preveDtlnit  fraudulent 
!  slaves,  though  a  parol  eifi  of  slaves  may  be 
n  evidence  to  shew  tbe  character  of  the  pos- 
iheld  by  the  donee,  yet  the  Blft  luelf  la  void, 
s.  c.  »s 
?  Emancipation  No.  2.  S,   Freedom  No.  I.  S, 


11  by  way  of  seal,  i 


Weaver  v, 

SPIRITS. 
See  Retailing  ardent  apirlu. 

STABBING. 
An   Indictment   charglnE   that  prisoner. " 
"    within  the  lurlsdlctloQ  of  t; 


d  malicious 


I  stab  o 


1  kill  h 


P.  T,  with 
t  F.  T.  was 


See  Lapse  of  lime  No.  1.  2.  and 
Atkinson  V.  Robinson.  M 

STATUTE  OF  FRAUDS. 
See  Fraudulent  alienation  No.  I.    Loan  No.  S.  4.  S. 

-  ■   ■   .f( 

STATUTE  OF  LIMITATIONS, 
See  LImlUtlon. 
STATUTES  OP  VIRGINIA,  OF  A  GENERAL   NA- 
TURE. CITED  AND  CONSTRUED, 
L  Qlebe  lands, 
1,  Ch,  n  b,  p,  TV  of  I  R,  C,  coucemlDg  slebe  lands, 
Cheatham  adm'r  v.  Borfoot,  SBO 

II,  Courta, 
£.  5«sa,  acts  of  1SSi-3.  cb,  \9.  p.  1».  olvlnB 


}f  general  court  assigned  to  foortti 


1.  ch,  8.  SuTipl.  to  R.  C.  ch.  lOT. 


courtiof  law  and  chancery,  cited. 

s.  Same  chapter,  t  IB,  SuppI,  to  R,  C.  i 
ing  commissions  of  tbe  )udses.  cited. 

I,  Same  chapter,  i  h.  er.  Snnnl.  tn  R. 
prescribing  tl 

to  the  lodge  oFh 


cations  of  grand  ]ur 


H.  coQBtrned, 


mwcaith, 

,  ch.  II.  i  Hen.  stat  a 


S.C., 
IV.  anenns. 

_ US._.. 

Perkins  and  others  v.  uiies  governor, 
V,  Executory  limitations. 

14,  Ch.  »»,  I  se.  p.  ««  of  1  R,  c,  prescribing  d 
rule  of  coQBtructloa  of  contingent  execatory  11m 

Deane  et  al.  v.  Hansford  ft  lu., 

VI.  Frauds  and  perjnrlea, 

15.  Ch,  101.  f  L  p,  wn  of  _I^R.  C,  requiring  contract 

Yerby  v,  Grigsby.  »7 

IS.  Same  chapter,  {  !,  p,  STS,  of  1  R,  C,  declaring  In 

what  cases  tbe  absolute  property  In  chattels  loaned 

shall  be  deemed  to  be  with    tbe    possession,    con- 

Llgbtfoot  V.  Strother.  ttl 

VII.  Probate  and  administration, 

<f  J  R.  C,  declarlDC 


y  curators  to  collect  and 


Clements  V.  Po' 

I.  Same  chapter 

appointment  of  tei 

chapter,  t'tl.  p.  BMof  l  R.  a  declaring 
what  curators  of  decedents'  estates  may  sne  and  be 

■    ■-  id.  a  c     *4t 

IX.  Marriage  certificates. 

108.  i  n,  p.  see  of  1  K.  C,  reqnIHng  cerUfl- 

cates  of  marriages  to  be  returned  to  the  clerk's 
office   and  recorded,  and  making  them  evideDce, 


Moore 

.Comm 

nwealth 

«n 

X.  Slaves. 

23.  Ch.  Ill,  iSO.  p. 

deported  slave  an 

double  the  value  of 

Perkins  and  otl 

428  of  1  R,  C,  giving  to  owner  of 

the  slave,  cited, 

era  v.  Qlles  governor,                m 
t  ^',■  Si  *^A°*  >'  •'■  "^  declaring 

■J^rKbogk- 


ViKGimA  Rbpobts,  Annotatkd. 


INDEX 


1  R.  C.  autborlzliia 
'  deed  or  will,  but 
LQclpated   Bball  be 


n.  CD.  IIS,  S8,  p.  MSof  1R.C.  vlTln 
landlord  for  rent  to  become  doe,  co 

Johnson  V.  Qarlaoil. 
7*4  'Xll,  Sureties. 

SB.  Ch.  Iia,  p.  teo  of  1  R.  C.  i 
remedy  to  snrellee  ' 


■e  creditor  to 
ralost  principal— qoiere  aa  t 
ABhby'a  adm'z  v.  Smltb'B 
XIU.  Attachment  for  de 
SO.  Cta.  1Z9,  t  11,  p,  tTB  of  1  R.  C,  slvlne  attachment 
A-ihby 'a  adm-x  v.  Smlth-H  ex'i.  IM 

XIV.  Limitation  of  actions, 
31,  (rb.  iffl.i4.  p.  488  of  1  B.C.  iireacrlblns K«oeral 


conBtmctlon ! 
il  to  become  due. 


Suttou  T.  Bumiss. 
as.  Same  chapter,  ' 
disability  the  rleht  t( 
perlodaafterdlKabilii 
Haaaford  Ac.  v.  El 
SJ.  Same  chapter,  ) 
shall  eipaiiee  Itema 
dent  which  appear  to 
yeani  before  his  deatb. 


moved,  construed. 

Ac.,  7 

dlrectlns  tint  the  cour 

have  been  due  more  than  flvi 

Ro'blQBl 


eral  plalntlffa. 
J4.  Ch.  1S8. 1 38,   p  497  of  I  8.  C.  declartnc  iQ  vfbat 
cases,  OP  tbe  death  of  one  of  several  plalPClffa.  the 
action  shall  proceed   at  the  ault  of  the  survlvlnB 
plalntlQor  plalPtlffa.  construed, 

Hairston  iu  Woods,  »fX 

XVI.  Jeofails. 
SS.  Same  chapter.  I  iM,  p.  GIS  of  I  R.  C.  declarins 
what  defects  shall  be  cured  by  verdict,  cited, 

Kemti  V.  Mundell  and  ChaplD.  I& 

XVII.  Executions  and  Indemnify  Ins  bonds. 
SS.  Cb.  134. 1  IS,  p.  &2S  of  1  R.  C  concemins  tbe  Hen 
uf  B.  fa.  on  soods  of  debtor,  construed. 

Pcgran  v.  May.  178 

m.  Samechapter.  I48.P.  W!of  IK.C,  Blvlnsmotlon 
asalnst  officer  and  bis  anrelles  for  failure  lo  pay 
money  levied  ander  eiecation,  construed. 

Chapman  v.  Chevta.  a»7 

Sg.  Same  chapter,  |  M.  p.  M4  of  1  R,  C,  concemluE 
Bheriff-B  liability  for  money  levied  nnder  eiecutlo- 
to  plaintiff  resldtnB  In  another  county,  construed. 
S.C..       2-. 
SS.  Same  chapter.  I  S6.  p.  DSa  of  I  R,  C,  authorlElne 
sherlB  to  take  lndemnl(yln«  bond  for  seliurt   — 
sale  of  property  under  eiecoUon.  cited. 
Wilson  et  aL  v,  Alexander, 
40,  Same  chapter,  f  tl.    eiemptlng  officer    £; 
liability    unless   oblleors    In   Indemnifying 


M.  Ch,  3S«,  i  1,  p  !S4  of  S  R.   C.  reaulrii 
oorts    to  appoint    surveyors    of  roada, 
scribing  the  duty  of  such  surveyors,  consi 
Commonwealth  v.  Piper, 

XX,  Revolutionary  officers. 
K4,  Statute  of  Hay  I7TV.  ch.  0.  10  Hen.  stat.  ai 

I.  EB,  n    ■  *  ■  ■  ■ 

he  Vlr 

Commonwealth  v.^Harston's  adrn'r, 
I.  Stat 


becomi 


i.C., 


mentioned,  conatmcd. 

44.  Ch.  IW.IM,  p.  flISof 
for  parment  of  costs 

Commonwealth  v.  Hill  and  others,  801 

4i.  S«s.  acts  of  inS-S.  Ch,  S,  I  3.  Suppl.  to  R.  C.  cb. 
VO-IS.  p.  130.  Imposing  a  penalty  for  selling  goods, 
wares  and  mercttandlse  without  license,  construed. 
Commonweal th  V.  Collins, 
M>  Same  chapter.  1 1,  declaring  thallt  shall  di 
Uwtnl  lor  merchants  Ac  to  carry  on  their  trai 
occnpatlon    wltboDt   having    obtained    a   lie 
cited.  S.  C 


SesB.  acU  of  law-fl.  ch.  B.  |  a,  SuppL  lo  R.  C.  ch, 
2,  p.  333,  andSess.  actsof  1828-fi,  ch.  S.tl.SnppI. 
C.  cb.  375, 1  1,  p.  333.  reaulrlng  commisslonetB 
jvenue  to  render  lists  of  merchants  *c.  sus- 
pected of  having  failed  to  take  out  license,  and  dl- 
-EFting  proceedings  thereupon,  cited.  S.  C,  WB 
48.  Sesa.  acU  of  1831-2,  ch.  S2, 1  8,  Suppl,  to  R.  C.  p. 
_17.  prescribing  punishment  of  slave,  free  negro  or 
mulatto  for  assaulting  and  beating  white  person 
with  Intentto kill,  cited. 

CommonwcaUh  v.  Fells,  SIS 

40.  Seas,   acts  of  i8S3-4,  ch.  3,  I  3.  17,  p.  7,  11,  impos- 
ag  penalty    for   retailing    ardent  spirits  without 

Commonwealth  v.  Coe.  830 

to.  SeiH.  acts  of  ie8&-e,  ch.  M,  f  I.  p,  44,  to  panisb 
2E      members  or  agents  of  abolition  *or  antlslav- 
ery  saclellea  for  certain  oflences,  constraed. 
Commonwealth  v.  Barrett,  «« 

51.  Same  chapter.  1 3.  to  panisb  the  vrlting.  print- 
ing or  clrcnlatlon  of  incehdlary  books  ftc.  cited. 


1830^.  cb,  118.  i  10.  p 


Irglnia  line,  cited. 


.--i 

'.  Harston's  adm'r.  40 

"Bl.  ch.  8,   10  Hen.  SUL 
r  officers  on  tbe  state 


7.  Statute  of 

monwealtb 

S8,"  Statute  of  May  I78arch""47,''r»ril  Hen.  staL  ai 
krge  p.  M.  declaring  that  officers  who  have  served 
.jr  three  successive  years  shall  be  entitled  to  land 
bounty,  cited. 

■- -  Ma rston's  adm'r,  w 

"    "■    ts  Hen.  Stat,  at  large,  p. 


officers  of  it 


)mpensatlon  of  half  pay 
state  line,  cited. 
SUPERNUMERARIES. 
See  Revolutionary  officers. 

SUPERSEDEAS. 
Where  there  are  two  platatlfts  In  a  supersedeas, 
f  one  of  them  die.  the  c ■"  -•- 

SURETY. 
See  Principal  and  surety, 

SURPLUSAGE. 

1.  Whatdescripllonof  theplaintlH  In  declaration 


s  sarplusage.    See  Receive 


158 


tailing  ardent  spirits,  and 


Commonwealth  v.  Piper, 


vendee  may  assign  before  election  made. 

MCoy  V.  Herbert.  ikh 

2,  Tbe  assignee  having  cbosen  and  marked  the 
trees,  may  mainuin  trover  against  the  vendor  for 
felling  and  converting  them,  although  ihci  vendor 
had  no  noUce  of  the  elecOo^f,    t   ,  O  O  ^  R:'      •*■ 


TnoiMu  Rbfosts,  Ahnotateo. 


INDEX 


B  fleet  of  tbe  I 


FarBOQs  T.  M'Cracken  and  wife, 


B.  reprcHents  to  A.  that  lie  had  been  desirous  of 
purcbaHluE'  C.'B  land.  bQt  had  not  d 
raablllly  W>    advance    fonda    as     sp 
reaulred.    and     that    be    frtaliea  A.    „    __,      — 
.._-     — J     ...    >.!_     1 — .     (J.     whereutKJn 


lae     *lt  Is  agreed  that  A.  will  buy  the  lai 
_.  . IbaiB.  wl" 

6'dollara.    BvJt7  ibe 


for  It.    irmakeg  / 
dollars,  and  tbe  land  1: 
...   .J  j^     for 


free  from  oblec 


transaction  between  A.  and  B. 
on  tbe  BTonnd  of  usury. 

Lons'B  ex'or  Ac-  v.  Israel  and 
DTTERINO. 
See  Foralnr  aod  atterlnc. 

VARIANCE. 
What   1b   no  variance   beti 
■   .1  J :  ■     -     ■ 

Halraton  v.  Woods,  KB 

VENDOR  AND  VENDEE!, 
t,  ConcemlDK  sale  of  trees  to  be  choaen  b;  vendee, 
see  Trees,  and 

M'Coy  T.  Herbert.  548 

1.  Wbatasentmay  slcn  contract  ft 
and  what  slsnlnK  It 

Yerby  t.  Orlssby, 

S.  Authority  of  agent  for  sale  to  receive  purchase 

money.    See  Land  No.  I.  and  S.  C       >87 

4.  Wbat  contract  for  sale  and  purcbase  ol  land  Is 

not  nsurions.    See  Usury,  and 

Long's  ei'or  Ac.  v.  Israel  and  others. 

and  conveyance    of  land, 
been  put  In  possession,  and  1 
and  where  tbe  breach  con 

legal  title  Id  bloiBelf.  and 
Imputed,  the  covenantee  Is 
damage- -— — •   •-- 


t  baying  tbe 


magcB.  Ai  luc  uLiQOSL  than  the  purchase  mu^w 

bas  actually  paid,  with  Interest  for  tbe  time  for 

which  he  may  be  accountable  for  the  profits  if  ■>-- 


Tbompson'B  ex'or  v.  Qathrie's  adm'r. 
S.  A.  In  consideration  of  a  certain  price 
to  be  paid  bim  by  B,  undertakes  to  procnr 
is  in  possession  of  a  tract  of  land  as  ownei 
to  make  a  good  deed  for  the  same  to 
general  warranty  (^  '    *" 


:e  tbe  c< 


e  purchase  i 


^sposseRsion  of  tbe  laad.  ' 


accord - 


o  the  land, 
ground  tor  1 

conveyance  executed  by  vendor,  mistake  corrected 
on  bill  In  equity  filed  by  vendee.  S.  C.       66fl 

B.  Vendor  la  not  estopped  by  his  receipt  from 
claiming  the  purchase  money  in  canity.  See  Re- 
ceipt No.  3.  and 

Wilson's  curator  v.  Sbelton's  adm'r,  I4£ 

9  On  dlsmlsalDS  a  bill  died  by  the  heir  and  tbe 
executor  of  vendee,  to  bave  a  title  made  for  tbe 
land  purchased,  and  meanwhile  to  Inloln  vendor 
from  collecting  the  purchase  money,  decree  for 
costs  Hbonld  not  be  against  the  plalntlRs  Jointly, 

- 'e  bonis  proprlla. 

rl  and  others.  EH 


VERDICT. 

1.  Verdict  for  defendant  without  plea  to  set  aaldc 

oOlce  Judgment  la  Invalid.    SeeOlSceJadEioent.  aad 

M'Mlirion  V.  Dobbins.  4SS 

a.  Wbat  will  be  presumed   after  verdict  Of  coa- 

vlction  for  misdemeanor.    See    Limitation  No.  V. 


r.  Commonwealth. 


See  Acqaittal.  and 


OTl 

t  noticed  by  verdict. 


e  takes  no  eicepUon  to 

le  rejection  of  tbem.  be  Hball  be  presumed  In  the 
;>pellate  court  to  have  acquiesced. 

White  V.  Toncray,  >4T 

3.  Walverof  Claim  against  purchaser  pendente  lite. 

Smith  V.  Browne's  adm'r  &c.,  m 


I e  widow.    See  Money  had  and 
civea.  ana 

Walden  ei'or  Ac.  v.  Winston  adm'r  Ac,  ISO 

WILL. 
L  Construction  of  words  of  aurvlvonhtp  in  beoQest 


?bedearhof 

r^naf  ter  named 

among  bisao 

rvlvlng  cbtldrei 

the 

(naming  five 

and  In  case  his 

wit 

should  then  be 

with  cblld,  th 

at  child  should  have 

an  equal  part  of 

of  bis  children 

he 

word   sorvivlng 

refers  to  the 

death  of  tesutc 

r.  n 

ot  that  of  tenant 

(or  Ufe.  and 

so  children  of  te 

taf 

rwho  survived 

him.  bot  did  not  surrfve  tenan 

for 

life,  took  rested 

Hansford  *c  v.  Elliott  Ac.. 

» 

a  Words  of  survivorship,  ins 

acb 

.     _..    bequeatbed  In  the    i 

Emancipation  No,  8.  and 

Ersklne  v.  Henry  and  wife  and  others.  IS 

III.  What  executory  limitation  Is  too  remote. 
4.  Testator,  by  tals  win.  lends  slaves  and  their  In- 
crease to  his  grandson  T.  D.   and  his  heirs  of  hla 
body,  and  If  he  shall  die  without  a  lawful  h  ' 

E.  L.-Hbld,  this  is  ac 
Indednlte  fallore  of 
therefore  void;  and  tl 
In  absolute  propert>-. 

Deane  Ac.  v.  Hansford  Ac,.  KS 

IV.  What  paaaes  by  residuary  clause. 
A  testatrix,  by  tbe  Hrst  clause  In  ber  will,  de- 
!S  that  her  negro  man  Kit  shall  have  hlB  freedom. 
•  -    IBO.    By  tl 


Is  daughter 


n  tbegraudsoD 


L.  her  nr 


ddlre 


supporting  Harry  durli 
■       i  to  S.  C.  isa    By  the  lonrm.  i 
,e  btiSetand  one  large  trunk. 


Ulars  and  otbe 
X  Whether  parol 
ise.  to  shew  that 


tioo  for  the  pun 
■    ■■'      -TthethI 


It  D. 
se  of 

1.  she 


rs  V.  Bedgood  ez'or.  381 

evidence  Is  admissible  In  snch  a 

the  testatrix  did  not  Intend  tbat 
by  Ibe  residuary  clause. 


Stephen's  heirs  v.  Swanni 


,,  Google 


e  LEIGH 


WITNESS. 
See  iQdemDlfylDr  bond,  and 
WIlsoD  and  others 

WOODS, 
Wbat  record  of  tbe   fludins  of  iDdlctmeot  foi 
bnrolDS  [be  woods  Is  sufflcleul.    See  Im" 
-ft^..  No.  t,  and 

' '.  Com  ID  on  weal  tb. 

WRIT  OP  INQniRY. 
I   ioT  def«Ddant.   wbere  oOlce  JudameDt 

.  DobbTna^" 


Virginia  Rbports,  Annotatsd. 

writ  op  error 

See  Supersedeas. 

WRIT  OP  RIGHT. 
wrltof  riebi  Is  brouebt  by  d 

trial   tbat   tbere 


kl  Mill  lor 


wbo  claim  as  b 


mea  Ii 


._  avail  tbemselves  of  such  m 

sboald  It  plead  1q  abatement. 

LlatoD  aod  ocbers  v.  Bartly  aod  others. 


zed.yGOOg[e 


„d, Google 


„Google 


„Google 
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ARGUED  AMD  DHTSBMINBD  IN  THB 

Supreme  Court  of  Appeals  of  Virginia. 


Beverley  v.  Ellis  &  Allan  and  Others. 

Jajinary,  183S.  RicbmoDd. 

(Absent  Pakeib.  J.) 

Dsad  of  Tnut— Vendor'i  Llan  lor  Porchue  MiHMy*— 

Tboaeli  the  title  ander  a  deed  of  Crast  irlll  be  aub- 
ordlnate  to  tbat  under  a  prior  deed  of  bartrain 
and  Bale  from  the  same  party,  for  the  same  land, 
dnlj  recorded,  yet  If  11  appear  that  anterior  to  the 
deed  of  trast  there  was  a  resale  by  the  barsaloee 
to  the  bariralnor,  of  which  there  la  proper  evi- 
dence In  wrlUnB,  eqalty  will  hold  Cbat  the  land 
passes  by  tbe  deed  of  tmsi,  subject  only  to  the 
Hen  for  the  purchase  money  due  Dpon  the  resale, 
and  thus  the  rlrhts  of  the  parties  will  depend 
DPon  whether  sDch  purchase  money  haa  been  paid 

Tliis  is  the  sequel  of  the  case  between  tbe 
tame  parties,  which  was  before  this  court 
la  March  1S22;  reported  1  Rand.  102. 

The  controversy  arose  upon  a  bill  filed  In 
the  late  saperior  court  of  chancery  for  the 
RichmoDd  district,  by  Peter  R.  Beverley 
aEainst  Ellis  &  Allan,  Charles  Copland, 
2  "and  Carter  Beverley ;  settinB:  forth, 
that  in  January  JB08,  Carter  Beverley 
barg-alaed  and  sold  to  the  cbmplainaat  a 
tract  of  land  in  Culpeper  county,  containing- 
about  500  acres,  and,  on  the  IStb  day  of  that 
month,  achnovrledg-ed  a  deed  of  conveyance 
thereof  to  the  said  complainant,  in  the 
county  court  of  Culpeper ;  whereupon  the 
deed  was  ordered  by  the  court  to  be  recorded, 
and  was  left  with  the  clerk  for  that  purpose  ; 
bat,  before  it  had  been  actually  spread  upon 
the  record,  it  was  lost  or  destroyed  by  the 
neglig-encc  of  the  clerk:  that  Carter  Beverley 
afterwards  conveyed  the  same  land  to  a  cer- 
tain William  C.  Williams  and  the  said 
Charles  Copland,  upon  trust,  for  the  purpose 
□fsecunng- to  Bills  &  Allan  the  payment  of 
certain  debts  due  to  them  j  under  which  deed 
the  land  was  sold  by  the  trustee  Copland, 
and  Ellis  &  Allan  had  become  the  purchasers 
thereof.  The  bill  prayed  that  Ellis  &  Allan 
(who,  it  appeared,  had  received  a  convey- 
ance from  the  trustee)  might  be  decreed  to 
convey  the  land  to  the  complainant ;  and  gen- 
eral   relief. 

TheallegationBof  the  bill  being  fully  sus- 
tained by  the  evidence,  the  question  before  the 
court  of  chancery  was,  whether,  as  against 
Ellis  &  Allan,  who  had  no  actual  notice  of 
the  complainant's  title  at  the  time  they  took 
their  deed  of  trust,  the  deed  from  Carter 
Beverley  to  the  complainant  was  to  be  con- 
sidered as  duly  recorded  within  the  meaning 
ofthe  statute  regulating  conveyances  ?    The 

•See  monoBrapblc  nott  on  "  Deeds  of  Trust." 
V  R,  10  Iveigh— 18 


chancellor,  holding  that  it  was  not,  dismissed 
the  complainant's  bill ;  and  from  that  decree 
the  first  appeal  was  taken.  This  court  re- 
versed the  decree  of  the  court  of  chancery, 
being  of  opinion  that,  upon  the  circumstances 
of  the  case,  the  complainant  must  be  re- 
garded as  having  fully  complied  with  the  re- 
quirements of  the  act ;  but  it  remanded  the 
cause,  in  order  that  Ellis  &  Allan,  the  ap- 
pellees, might  have  an  opportunity  to  estab- 
lish, if  they  could,  another  ground  of  defence 
alleged  by  them  in  the  court  lielow ; 

3  namely,  *that  the  contract  between  the 
complainant  and  Carter  Beverley,  for 

tbe  purchase  and  sale  of  the  land  in  contro- 
versy, hatj  been  rescinded  by  mutual  agree- 
ment of  those  parties,  before  the  execution 
ofthe  deed  of  trust  conveying  the  land  for 
the  benefit  of  Ellis  &  Allan. 

After  the  cause  got  back  to  the  court  of 
chancery,  several  depositions  were  taken  and 
other  evidence  adduced  by  the  parties,  in  ref- 
erence to  this  new  branch  of  the  controversy. 
The  evidence  established,  clearly  enough, 
that  in  February  1810,  prior  to  the  execution 
of  the  deed  of  trust  by  Carter  Beverley,  it 
was  agreed  between  him  and  Peter  R.  Bev- 
erley, that  Carter  should  take  back  the  land 
he  had  sold  to  Peter,  at  the  price  which  Peter 
had  paid  him  for  it ;  and  in  a  general  ac- 
count settled  between  them  on  the  8th  day 
of  February  1810.  and  signed  and  sealed  by 
them  both,  the  first  item  of  debit  against 
Carter  was  the  amount  of  tbe  purchase 
money  of  this  land.  Upon  the  result  of  that 
settlement.  Carter  appeared  to  be  very 
largely  indebted  to  Peter ;  and  he  thereupon 
executed  his  two  individual  bonds  for  the 
amount  of  the  balance  due,  payable  twelve 
months  after  date.  The  land  was  never 
reconveyed  by  Peter  R.  Beverley  to  Carter ; 
nor  did  it  appear  that  any  written  memoran- 
dum of  tbe  resale  was  ever  made,  other  than 
the  above  mentioned  item  in  the  account 
settled  on  the  Sth  of  February  1810.  Subse- 
quent to  that  date,  there  were  numerous  and 
extensive  transactions  between  the  twoBev- 
erleys,  embracing  other  large  sales  and  pur- 
chases of  property,  by  each  to  and  from  the 
other;  and  in  the  course  of  these  dealings, 
tbe  purchase  money  due  from  Carter  to  Peter 
for  the  land  in  controversy  might  have  been 
liquidated  and  satisfied  ;  still,  the  evidence 
left  it  doubtful  how  that  matter  really  was. 
The  chancellor,  however,  being  of  opinion, 
upon  the  whole  evidence  in  the  case,  that  the 
purchase  money  in  question  must  have  been 
accounted  for  by  Carter  Beverley  to  Peter, 
after  the  settlement  on  the  Sth  of  Fcb- 

4  ruary  1810, — *again  dismissed  the  com- 
plainant's bill ;  and  from  that  decree 
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of   diamiaaion,   the    complainant    Peter 
Beverley  af^ain  appealed  to  this  court. 

Stanard  for  the  appellant,  and  Johnson  for 
the  appellees,  arg'ued  the  cause  upon  the  fol- 
lowing' points  made  by  the  former : 

iBt.  That  there  is  no  evidence  of  a  binding' 
contract  for  the  resale  of  the  land,  which 
Carter  Beverley,  or  his  alienees,  can  insist 
on.  to  take  from  the  plaintiff  the  title  vested 
In  him  ^  the  lost  or  purloined  deed. 

2dly.  That  even  if  there  were  such  a  con- 
tract, it  has  not  been  performed  by  Carter 
Beverley,  bo  as  to  entitle  him,  or  his  alien- 
ees, to  a  conveyance ;  that  the  purchase 
money  has  not  been  paid,  and  Peter  Bever- 
ley, having' the  legal  title,  ought  not  to  be 
deprived  of  that  title  until  the  purchase 
money  shall  have  been  fully  paid. 

The  decree  entered  in  the  court  of  appeals, 
was  in  the  following  terms : 

"  The  court  is  of  opinion,  that,  admitting 
the  resale  of  the  land  in  controversy  by  Peter 
E.  Beverley  to  Carter  Beverley  in  February 
1810.  anterior  to  the  date  of  the  deed  of  trust 
to  the  appellees,  it  remained  in  the  hands  of 
the  said  Carter  subject  to  the  lien  of  the  said 
Peter  for  the  purchase  money,  and  so  passed 
to  the  appellees.  That  the  rights  of  the 
parties  thus  depend  upon  the  question 
whether  the  purchase  money  ever  has  been 
paid  and  satisfied  to  the  said  Peter ;  a  fact 
which  oug'ht  to  have  been  ascertained,  either 
by  an  account  or  otherwise,  before  detir' 
tively  pronouncing  upon  those  rights.  That 
the  dismissal  of  the  bill  was  therefore  pre- 
mature and  erroneous,  the  evidence  in  th« 
cause  leaving  it  very  doubtful,  at  least, 
whether  the  purchase  money  has  been  In  any 
way  paid  or  satisfied.  That  the  cause  should 
therefore  be  sent  back  for  further  proceedings 
and  enquiry;  and  if  it  should  appear 
5  that  byany  arrangements  'subsequent 

to  the  8th  of  February  1810,  the  pur- 
chase money  was  paid  and  satisfied,  or  liqui- 
dated in  any  manner,  the  bill  of  the  appellant 
should  be  dismissed,  even  though  at  any 
after  time  the  balance  should  again  have 
shifted  in  his  favour.  But  if  it  should  ap- 
pear that  the  purchase  money,  or  any  part 
of  it.  yet  remains  due  and  unpaid,  then  a 
decree  should  be  rendered  subjecting  the 
premises  in  the  hands  of  the  appellees  to  the 
payment  thereof,  that  beinft  the  true  relief 
to  which,  upon  the  whole  case,  the  appellant 
would  appear  to  be  entitled.     Therefore," 

Decree  reversed  with  costs,  and  canse 
remanded,  to  be  finally  proceeded  in  pursu- 
ant to  the  foregoing  opinion  and  decree. 

Collins  V.  Lofnus&  Co. 

January.  IBW,  BidnDODd. 

SI  Am.  Dec.  TIV. 

(Atueat  Pabssb.  J.) 
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cree  rendered  against  hU  trnsteea.  Id  a  cbancery 

suit  to  wblcb  tlie  cestui  que  traat  was  no  party. 

Psral  aim-BvMtace.— THe  evidence  to  sOBtalu  an 

alleKed  pamlirtftby  afatber  (o  his  danghter  on 

Loan-Slava— Evldenu.—Wbac   evidence    la    Inauf- 

Scleot  to  prove  a  loan  of  slaves. 
Suna— Sane— Rewimptlon  of  PoaiBnIgn  .—What  U  a 
BDfflclentreaamptloDofpoBaeailon  of  slaves  loaned. 
Sane— Statute  ol  Fraads— ReniDptliKi  of  Poaaesalaa— 
Recordation. t— Accord! QE  to  tbe  settled  coDStmc 
tloD  of  tbe  claUBc  In  the  statute  of  franda.  coDCem- 
IDE  loans,  a  resumption  of  pOBSOaloa  by  the 
lender,  or  tbe  recordlD;  a  deed  or  wttl  ffrauUng 
away  tbe  proiie'rty  to  another  wltblu  the  Dve 
years,  avoids  tbe  operattoD  of  tbe  statute  and 
pDta  au  end  to  the  loan. 

MosesHughessenior,  late  of  Nelson  county, 
died   in    the    year   1824,     having  first 
6  made  and  published  his  last   *will  and 

testament,  in  which  (inter  alia)  be  de- 
vised and  bequeathed  as  follows : 

"  I  give,  devise  and  bequeath  to  my  two 
sons  Moses  and  James  Hughes,  in  trust  for 
the  use  and  support  of  my  daughter  Polly 
Collins  (the  wife  of  Samuel  Collins)  and  her 
children,  during  the  natural  life  of  my  said 
daughter  Polly,  but  not  to  be  subject  to  tbe 
debts  or  the  control  of  the  said  Samuel  Col- 
lins, the  following  property,  to  wit,  the  tract 
of  land  on  which  the  said  Samuel  Collins  now 
lives,  containing  60  acres,  be  the  same  more 
or  less,  together  with  all  my  interest  in  the 
lands  allotted  to  the  widow  of  William  Fitx- 
patrick  deceased  as  dower  land,  my  interest 
being  six  eighths  of  said  land ;  also  tbe  fol- 
lowing negro  slaves,  to  wit,  Charles,  Dick, 
Sam,  Dicey  and  her  six  children,  vis.  Albert. 
Newman,  Christopher,  Clary,  Tabby  and 
Rachel, — Dinah  and  her  two  children  Joseph 
and  Bdy,  together  with  the  future  increase 
of  said  female  slaves;  also  my  stock  of 
horses,  cattle,  sheep,  hogs,  plantation  uten- 
sils, household  and  kitchen  furniture,  and 
crop  of  every  description,  that  shall  be  upon 
the  said  plantation  so  devised  as  aforesaid  in 
trust,  at  my  death,  except  so  much  of  the 
cropaashall  be  sufficient  topaytheonehalf  of 
my  debts  that  I  may  be  owing  at  my  death. 
After  the  death  of  my  aaid  daughter  Polly  It  is 
my  will  and  desire  that  all  the  property  left 
for  the  use  and  benefit  of  my  said  daughter 
and  children,  shall  be  equally  divided  among 
her  children  and  their  legal  representatives, 
share  and  share  alike.  It  is  my  will  and  de- 
sire that  my  son  in  law  Samuel  Collins  have 
a  support  out  of  the  property  left  iu  trust 


Sane— Same— Principal  Caae  DlrtlREulabad— Intarast 
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Ves.  Jr.  Ml:  I  Dan.  Ch.  Pl.APr.  »17:  Story's  Eq.  PL 
!  SOI;  and  dlsttnguIshlDC  Collins  v,  L^fftna.  10  L^Igb 
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M  aforesaid,  during  hU  natural  life."  Mo- 
ms UnKbes  and  James  Hug-hes  were  ap- 
pointed the  executors  of  the  will ;  wbich  was 
proved  and  recorded  in  Nelson  county  court 
in  June  1824.  Both  the  executon  qualified. 
Samuel  Collins,  the  son  in  law  of  the  tes- 
tator, between  the  years  1819  and  1824, 

7  contracted   a   debt  with  the   firm   'ol 
Lofftus  ft  Co.  of  423  dollars  and  4  cents  \ 

ioT  which  Lofftus  &  Co.  brought  an  action 
against  bitn  in  Nelson  county  court,  and  in 
May  1825  recovered  a  judgment  for  the 
amount  of  the  debt,  with  interest  and  coats. 
Being  arrested  under  a  ca,  sa.  sued  out  by 
the  plaintiffs  upon  the  judgment,  Collins,  on 
the  26th  of  August  1825.  subscribed  and 
delivered  in  a.  schedule  of  his  property  (to 
wit,  one  rifle  gun  and  one  table)  and  took  the 
oath  of  an  insolvent  debtor. 

In  1826.  Lofftus  A  Co.  filed  their  bill  in  the 
superior  court  of  chancery  holden  at  Lynch- 
burg, against  Samuel  Collins  and  Moses  and 
James  Hughes,  in  their  own  right  and  as  ex- 
ecutors of  Moses  Hughes  deceased,  impeach- 
ing a  conveyance  that  Collins  had  made  of 
certain  property  to  Moses  and  James  Hughes 
on  the  13th  of  August  1824.  as  fraudulent 
and  void ;  and  charging  also,  that  the  slaves 
liequeathed  as  aforesaid  by  Moses  Hughes  the 
testator,  in  trust  for  mrs.  Collins  and  her 
children,  were  liable  to  the  debts  of  Samuel 
Collins,  because  those  slaves  had  t>een  in  the 
quiet  and  uninterrupted  possession  of  the  said 
Samuel  Collins  for  more  than  seven  years 
before  the  testator's  death.  Neither  mrs. 
Collins  nor  her  children  were  made  parties  to 
this  suit.  In  May  1830.  a  decree  was  ren- 
dered therein,  by  which  the  conveyance  afore- 
said, and  so  much  of  the  testator's  will  as 
bequeathed  the  slaves  Sam,  Charles,  and 
Dicey  and  her  increase,  in  truat  for  mrs. 
Collins  and  her  children,  were  declared  fraud- 
ulent and  void  as  to  the  plaintiffs,  and 
accordingly  set  aside,  and  the  defendants 
ordered  to  deliver  the  property  comprised  in 
the  conveyance,  and  the  slaves  Sam,  Charles, 
and  Dicey  and  her  increase,  to  the  marshal 
of  the  court,  who  was  directed  to  advertise 
and  sell  the  same,  or  so  much  thereof  as 
should  be  BuOicient  to  defray  the  expenses  of 
sale,  and  satisfy  tbe  principal  money,  inter- 
est and  coats  due  to  the  plaintiffs.  The  mar- 
shal was  further  required  to  deposit  the 
proceeds  of  sale  in  bank  to  the  credit  of 

8  the  cause,  and  •report  bis  proceedinga 
to  the  court  in  order  to  a  final  decree. 

Whereupon,  in  July  1830,  mrs.  Collins,  by 
John  Hughes  her  next  friend,  exbibited  her 
bill  in  the  ssme  superior  court  of  chancery 
against  Lofftus  &  Co.  Samuel  Collins,  and 
Moses  and  James  Bughes,  executors  of  Moses 
Hughes  deceased,  setting  forth  the  at>ove 
mentioned  provisions  of  her  father's  will, 
insisting  on  her  rights  under  the  same,  and 
that,  aa  the  controversy  rvapectlng  the  slaves 
thereby  bequeathed  had  been  carried  on  in  a 
chancery  suit  against  her  trustees,  to  wiiich 
•he  was  not  a  party,  she  wag  consequently 
not  bound  by  the  proceedings  and  decree  in 
that  snit ;  in  which  she  further  alleged  that 
her  interest  had  not  been  properly  defended 
by  the  trustees.     She  charged,  that  Samuel 


O^llins  her  husband  never  had  any  title  what-   10 


ever  to  the  said  slaves,  nor  any  control  or 
possession  of  them  during  her  father's  life- 
time except  as  manager  for  him  of  the  plan- 
tation on  which  the  complainant,  with  her 
said  husband  and  their  children,  resided. 
Wherefore  she  prayed  an  injunction  to  re- 
strain Lofftus  &  Co.  from  proceeding  to  exe- 
cute the  decree  aforesaid,  so  far  as  the  same 
directed  a  sale  of  the  slaves  bequeathed  for 
her  benefit ;  and  general  relief. 

The  injunction,  having  been  refused  by  the 
chancellor,  was  awarded  by  a  judge  of  the 
court  of  appeals. 

The  answer  of  Lofftus  &  Co.  alleged  that 
the  slaves  in  question  had  remained  in  the 
quiet  and  undisturbed  possession  of  Samuel 
Collins  for  more  than  five  years  previous  to 
his  dealings  with  these  respondents;  and 
insisted  that  they  were  properly  subject  to 
the  debts  of  the  said  Collins. 

The  defendants  Samuel  'Collins,  Moses 
Hughes  and  James  Hughes  answered,  admit- 
ting In  substance  the  allegations  of  the 
plaintiff's  bill. 

A  general  replication  having  been  put  in 
by  the  plaintiff  to  the  answer  of  Lofftus 
&  Co.  the  depositions  of  *various  wit- 
nesses were  taken  and  filed  on  behalf 
of  those  parties  respectively,  with  a  view  to 
shew  the  duration  and  character  of  the  poa- 
session  which  Samuel  Collins  had  held  in  the 
controversy,  during  the  testator's 
lifetime.  The  effect  of  the  evidence,  accord- 
ng  to  the  view  taken  of  it  by  the  court  of 
ppeala,  is  stated  in  the  opinion  delivered  by 
the  president. 

In  October  1830,  upon  the  motion  of  the  de- 
fendants Lofftus  &  Co.  the  court  of  chancery 
ordered  that  the  injunction  be  discharKed, 
as  having  been  im providently  awarded. 
From  which  decree  this  court,  on  the  appli- 
cation  of  the   plaintiff,  allowed  her  an  ap- 

The  cause  was  argued  here,  by  Stanard 
for  the  appellant,  and  Johnson  for  the  ap- 
pellees, upon  two  questions  of  law  :  1. 
What  is  tbe  effect  of  the  first  decree  against 
the  Iruateea?  does  it  bind  the  rights  of  the 
ceatuis  que  trust  who  were  no  parties  to  the 
2.  Whether,  if  chattels  lent  remain 
than  five  years  in  the  possession  of  the 
loanee,  and  then  the  loan  be  regularly  de- 
clared according  to  the  statute  1  Rev.  Code, 
ch.  101,  g2,  p.  373,  a  creditor  of  the  loanee, 
whose  lien  did  not  attach  by  judgment  till 
fter  the  loan  was  so  declared,  can  subject 
the  property  to  tbe  satisfaction  of  his  de- 
mand 7  And  upon  the  evidence  in  thecause, 
a  third  question  was  discussed,  namely, 
Whether,  in  point  of  fact,  Samuel  Collins 
ever  had  possession  of  the  slaves  in  contro- 
versy, for  five  years  without  Interruption  7 
TITCKER,  P.  I  am  far  fromthinklngthat 
the  injunction  in  this  case  was  improvidently 
awarded  by  i'fmdge  of  this  court.  The  prop- 
erty of  the  feme  covert  settled  upon  her  by 
her  father's  will  had  been  decreed  to  be  sold 
satisfy  her  husband's  debts,  in  a  cause  to 
which  she  was  not  a  party,  her  trustees  alone 
being  the  defendants.  In  the  estimate  of  a 
of  equity,  they  were  unsnl>stantial 
shadows.     That  court   could  not    pro* 
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really  interested,  without  faaviiiK  them 
before  It.  At  law,  iadeed,  the  trustee  ia  the 
proper  party  defendant ;  but  in  equity  no 
decree  can  be  rendered  affecting  the  rightB 
of  the  cestui  que  trust,  unless  he  is  a  party ; 
for  it  is  a  fundamental  principle  of  the  court 
that  all  parties,  however  remotely  concerned 
in  interest,  must  be  Iwfore  it,  or  no  decree 
can  be  made  to  bind  them.  Mitf .  Plead.  144, 
3  Munf.  376.  And  2  Madd.  Ch.  Pract.  U2. 
This  is  particularly  the  case  aa  to  cestuis  que 
trust,  since  the  trustee  ia  a  mere  nominal 
party,  and  the  real  beneflcial  interest  is  it 
the  cestuis  que  trust.     2  Johns.  Ch.  Rep.  238 

I  Ball  &  Beatty  181,  134.  The  exceptions  t( 
the  rule  it  is  unnecessary  to  state,  aa  they 
would  have  no  application  here.  I  think  the 
injunction  was  properly  awarded,  and  that 
the  only  question  ib  the  cause  is  upon  the 

As  to  the  merits,  I  am  sattsfied  that  the 
weight  of  the  evidence  is  decidedly  ag'ainst 

the    allegation  that  any  of  the  slaves  ^ 

given  to  mrs.  Collins.  I  have  in  other  c 
declared  tliat  I  deemed  it  necessary,  in  order 
to  sustain  an  alleged  parol  gift  by  a  father 
to  his  daughter  on  her  marriage,  that  the 
evidence  of  such  gift  should  be  clear  and 
cogent;  and  in  that  opinion  I  understood 
my  brethren  to  concur.  Brown  v.  Handley, 
7  Leigh  119 ;  Mahon  v.  Johnson,  7  Leigh  317. 
In  this  case,  to  say  the  least,  the  testimony 
is  very  meagre.    I  think  it  altogether  insuffi. 

Then,  as  to  the  alleged  loan  :  It  will  be  un. 
necessary  to  say  any  thing  upon  the  legal 
question  spoken  to  in  the  cause.  It  has  been 
long  settled  in  this  court,  that  according  to 
the  true  construction  of  the  loan  act,  a  re- 
sumption of  possession  by  the  lender,  or  re- 
cording a  deed  or  will  granting  away  the 
property  to  another,  within  the  five  years, 
avoids  the  operation  of  the  act  and  puts 
an  end  to  the  loan.  Beasley  v.  Owen, 
3  Hen.  &  Munf.  449.  The  evidence  of 
a  loan  in  this  case  is  itself  equivocal. 
Hughes,  having  married  his  daughter 

II  *to   Collins,  puts  him  upon  one  of  his 
plantations  to  manage  it  for  him,  and 

sends  with  him  various  slaves,  some  to  work 
in  the  field,  and  Dicey  as  a  house  servant. 
She  was  therefore  still  aa  much  in  his  service 
an  any  of  the  rest,  and  the  evidence  clearly 
proves  that  they  were  not  loaned.  On  the 
whole  of  them,  including  Dlcej,  he  always 
paid  taxes,  and  listed  them  with  the  commis- 
sioner of  the  revenue  in  his  own  name.  What 
more  can  the  owner  of  slaves  do,  who  places 
them  in  the  hands  of  a  manager  to  do  service 
on  his  estate  7  How  can  a  creditor  complain 
of  being  deceived,  who  advances  good»  to  my 
manager,  not  for  my  use.  upon  the  credit  of 
property  held  by  him  upon  my  own  estate, 
worked  by  my  own  slaves,  which  slaves  are 
listed  in  my  name  on  the  commissioner's 
twoks,  and  the  taxes  on  them  paid  by  me  ? 
If  he  uses  ordinary  diligence,  or  if  he  does 
not  wink  hard  that  he  may  not  see,  he  must 
learn  that  he  should  not  give  the  credit.  In 
this  case,  if  he  had  gone  to  the  farm,  be  would 
have  found  it  was  Hughes's:  if  he  had  ap- 
plied to  Collins,  he  would  have  learned  that 
the  property  was    not  his  ;  and   if  (as  was 


most  natural)  he  bad  gone  to  the  commis- 
sioner's books,  which  furnish  a  record  of  the 
property  of  individuals,  he  would  have  there 
seen  that  Hughes  claimed  to  be  the  owner  of 
the  slaves,  and  paid  taxes  on  them  as  such. 
In  no  other  way  can  the  owner  of  property 
under  the  management  of  another,  t>etter 
manifest  his  own  rights,  and  negative  a  pre- 
tension on  the  part  of  creditors  to  charge  his 
estate  with  the  debts  of  that  other.  There- 
fore, even  if  there  was  no  further  proof,  I 
should  be  of  opinion  to  reverse  the  decree. 
But  it  is  proved  that  in  four  years  after  tbe 
marriage,  Hughes  himself  went  and  lived  od 
the  place  which  Collins  lived  on,  and  contin- 
ued to  live  there  till  his  death.  It  was  man- 
aged for  him  by  Collins  and  he  received  tfae 
crops,  allowing  Collins  a  part  of  them  for  his 
services.  He  lived  in  the  house  where  Dicey 
was  house  servant,  and  even  if  she  bad 
12  *not  before  that  time  been  in  his  posses- 
sion, yet  from  tbat  time  she  must  be 
construed  to  have  been  so.  The  possession 
must  be  construed  to  l>e  with  the  property, 
unless  the  contrary  be  actually  proved  ;  and 
that  has  not  been  done  here,  as  Dicey  was 
a  menial  in  a  household  where  a  father  and  his 
daughter  and  son  in  law  appear  to  have  re- 
sided together,  all  having  the  services  of  tfae 
slave  ;  the  father  having  {as  one  of  the  wit- 
nesses testifies)  "gone  to  live  with  them 
that  the  daughter  might  t>e  better  provided 
for." 

Upon  the  whole,  I  am  of  opinion  that  this 
is  one  of  the  numerous  instances  afi^orded  by 
our  courts,  of  an  attempt  to  make  one  man 
pay  another's  debts. 

I  am  of  opinion  to  reverse  the  decree,  rein- 
state the  injunction,  and  send  the  cause  t>ack 
for  further  proceedings- 

The  other  judges  concurring,  decree  re- 
versed, injunction  reinstated,  and  cause  re- 
manded for  further  proceedings. 


*Clarke    and  Othors  v.    Dunnavant. 

Jannary.  IBN.  RIcliinoDil. 

Wm-fttatntsry  RaqnUltloni  — Coart  ol  Pnbsto*— 
Thousb  tbe  attestliiE  wEtaesses  to  a  will  bave  for- 
gotten wbetber  material  reqalslUoQB  of  the  atatate 
were  otwervei]  in  tbe  execution  and  aCtestatioD.  or 
DoLcoiBpllancewUli  those  requlHlttooH  may  never- 
tbelCBB  be  properly  iDferrllile  by  tbe  conrt  of  pro- 
bate, from  tbe  clrcnmscances  of  Itie  case. 

SsBS-PnralbyAttMllniWItBaMM-CM*  at  Bar.-A 
I  more  than  eUbt  years  old.  attested  by  three 


III*— Number  of  WltnoHs  to  ProvB.— Tbe  princi- 
pal case  In  cited  In  Cbeatbam  v.  Hatcber,  SO  QraLt- 

ee.  aa 

IS— M^Ibk— AcknowledsBcBt    ol    SIpiBtan^— 

The  principal  case  la  cited  In  Sturdlvanc  v.  Birchett. 

)QratL  IDS. 
SaB*-5ubKrlblnsWltn«w«sNc«dNatSMSIfular* 

I  TMtBlar  at  TIb«  of  Ackaawled(Baat.— m  Nock  T. 

:ock.  lOQratt  llK.  tbe  court  said^  "It  was  certainly 

ever  lotended,  by  tbe  framers  of  our  new  stalote. 

i  require  tbe  sabBcrlblug  wltnesaes  to  prove  tbat 
tbey  «aw  the  Blgnature  of  the  testator  at  the  tlmeof 
cfeDowledgmeat  of  tbe  will.  That  would  t>e  ta 
make  tbe  validity  of  wills  'depend  apon  tbe  meinoFT 
and  sood  (aitb  of  a  witness,  and  not  upon  reasonable 
proof  tbat  all  the  requirements  of  the  siatnte  had 
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witnesses,  belns  offered  for 

wIlDeases  proves,  thai  belns  '< 
the  testator's  bouse  OD  a  particular  occasion,  wblcb 
be  mlDntely  describes,  tbe  will  wan  prodDced.  read 
to  ttae  testator  (wbo.  It  appeared,  could  oelther 
read  aor  write).  stEned  for  blm  'by  ttie  witness, 
aod  acknowledeed  by  blm  as  bis  will  In  tbe  wit- 
ness's presence,  who  thereupon  subscribed  as  at. 
testing  witness  In  the  presence  of  the  testator. 
The  other  witnesses  prove  merely  their  own  slgna- 
tares,  and  that  tbey  would  not  bare  subacrlbeil 
nalesstbey  bad  been  reaaested  by  tbe  testator 
and  bad  tboQKbt  that  all  tblngs  were  reKOlar ; 
bavins  forBotten  all  tbe  clrcDmstajices  of  their 
attestation,  except  tbat  tbey  were  present  at  the 
testator's  bonse  on  tbe  occasion  described  by 


I  of  then 


i.   that  If  r 


it  his  will,  be  would 
bave  done  so.  whether  the  testator  were  present 
or  not  at  the  time  he  subscribed  his  name  :  while 
the  other  admits,  that  he  does  not  know  la  what 
manner  the  law  requires  a  oill  to  be  witnessed. 
Btu>.  tbe  proof  of  due  execution  of  tbe  will  Is 
snlBclent  to  admit  it  to  the  record. 
In  the  county  court  of  Nottoway,  at  April 
term  1837,  a  writitig'  purporting  to  be  the 
last  nil]  and  testament  of  William  Dunna- 
vant theti  lately  deceased,  was  produced  by 
Pemberton  Dunnavant  one  of  the  executors 
therein  named,  and  offered  for  probate.  It 
was  in  the  following'  terms  : 

"In  the  name  of  God,  amen.  I,  William 
Dunnavant  of  Nottoway  and  state  af  Vir- 
ginia, being'  in  perfect  health  of  body  and  of 
perfect  mind  and  memory  (thanks  be  given 
to  God!)  calling  unto  mind  the  morality  of 
m;  body,  and  knowing  that  it  is  appointed 
for  all  men  once  to  die,  do  make  and 
ordain  this  my  last  will  and  testament. 
14  "First,  my  just  debts  to  be  paid  ;  and 
then  I  lend  unto  my  beloved  wife  Sarah 
tbe  following  property  during  her  life,  that 
is,  the  whole  of  my  estate  to  he  kept  together 
tiDtilthedeathof  my  wife;  then,  at  her  death, 
I  will  John  M.  Butcher  one  dollar.  Pleasant 
Clarke  one  dollar,  John  W.  Dunnavant  one 
dollar,  Mary  Crowder  one  dollar,  William  G. 
Botcher  one  dollar,  Elizabeth  Butcher  one 
dollar,  John  Butcher  junior  one  dollar,  Su- 
sanna Bntcherone  dollar,  Sarah  Butcher  one 
dollar,  Edgar  Dunnavant  one  hundred  dol- 
lars and  be  educated,  and  Pemberton  Dunita- 
vant  to  receive  the  balance  of  my  estate,  to 
wit.  my  tract  of  land.  Beck,  Daniel,  Eliza, 
Joe,  Billy,  Nancy,  Moses,  James,  and  all  their 
increase,  and  stock  of  all  kinds,  household 
and  kitchen  furniture,  plantation  utensils.  I 
appoint  ShadrackR.  Sudbury  and  Pemberton 
Dunnavant  executors  to  my  estate.    In 


In  fact  been    compiled    with.'    Jesse   v,  Parker.  (I 
Oratt-M:  Clarkt  v.  DunnatanC  10  LtioA  IS.' 

Saac— Attest^Uon  —  Praeoce 
tirlndpal  case  Is  cited  In  fooi-nott  to  Sturdivant 
Blrchett.  ID  Qratt.  07. 

Caart  •§   Prabat— Provldce  ol— A  court  of  probat 
occupies  the  place  of  a  jnry  as  to  q  uestlons  of  f: 
and  Its  province  is,  like  (bat  of  a  jury,  to  draw 
lost  Inferences  from  the  evidence.    Nock  v.  No 
lOOratt.  112.  dtlQS  Smith  v.  JoneH.flRand.  B3  ;  Boyd 
v.Gook.  I  Leigh  »:  Dudleys  v.  Dudleys,  t  Leigh 
4M :  Ctartt  v.  I>umunant,  10  ItlBh  IS.    See  tbe  prlncl' 
pal  case  cited  In  Webb  v.  Dye.  IB  vr.  Va.  K6. 


whereof  I  have  hereunto  put  my  hand 
and  seal  this  fifteenth  day  of  December  one 
thousand  eight  hundred  and  twenty  eight. 


Willi! 


a  X  Dunnavant,  [Seal.] 


gned,  sealed  and  delivered 
in  the  presence  of 
P.  O.  Lipscomb,  Allen  Robertson, 

John  Roberts."  . 

Tbe  motion  for  probate  was  opposed  by 
Pleasant  Clarke  and  Susanna  his  wife  and 
William  G.  Butcher.  The  court,  after  hear- 
testimony  in  support  and  defence  of  the 
on,  was  of  opinion  that  the  wUl  was 
proved  according  to  law  by  the  oaths  of  thp 
subscribing  witnesses,  and  ordered  that  the 
same  be  recorded.  Clarke  and  wife  and 
Butcher  appealed  to  the  circuit  court.  The 
evidence  before  that  court,  as  spread  upon  the 
record  thereof,  was  the  following  .* 

It  was  admitted  by  the  parties  that  on 
the  15th  of  December  182S,  the  testa- 
tor's wife  was  living ;  that  •Pemberton 
Dunnavant  was  his  only  surviving  son  ; 
that  John  W.  Dunoavanf,  another  son,  died 
in  the  year  1821,  leaving  only  one  child, 
named  Edgar ;  that  Susan,  a  daughter  of  the 
testator,  was  at  that  time  married  to  Pleas- 
Clarke  named  in  the  will,  and  was  still 
living ;  and  that  another  daughter  of  the  tes- 
tator, Sally  the  wife  of  John  M.  Butcher,  was 
dead  in  December  1S2S,  having  left  six  chil* 
dren,  who  are  named  in  the  will. 

P.  O.  Lipscomb  deposed  that  the  first 
signature  as  attesting  witness  to  the  will  in 
contest  is  his,  in  his  own  handwriting,  and 
that  be  recollects  to  have  heard  the  will  read 
he  testator,  and  thinks  he  would  not 
otherwise  have  subscribed  it.  The  testator 
irked,  that  he  was  not  ashamed  or  afraid 
for  any  body  to  bear  bis  will  read.  The 
contents  of  the  paper  offered  for  proof  cor- 
respond, so  far  as  relates  to  the  Butchers, 
with  the  paper  he  heard  read.  He  signed 
his  name  as  witness  at  the  time  he  heard  the 
will  read,  hut  cannot  tell,  within  two  or  three 
years,  when  that  was.  He  recollects  that  the 
place  at  which  he  subscribed  his  name  was  at 
the  west  end  of  the  house,  and  that  he  wrote 
upon  his  knee,  and  within  a  few  paces  of  the 
testator,  as  he  thinks.  The  will  was  read  to 
the  testator  in  the  presence  of  the  witness, 
and  at  the  samb  interview  ;  he  thinks  it  was 
read  by  Shadrack  R.  Sudbury.  He  is  posi- 
tive that  the  testator  acknowledged  the  will 
in  his  presence,  from  the  fact  of  his  having 
signed  it,  as  he  would  not  otherwise  have 
done  BO ;  he  would  not,  though  requested, 
have  witnessed  such  a  paper,  unless  the  per- 
son executing  the  same  were  present  and 
acknowledged  it,  and  all  things  were  regular. 
Witness  is  inclined  to  think,  but  is  not  posi- 
tive, that  he  himself  wrote  the  signature  of 
the  testator's  name,  and  the  words  "fif- 
teenth "  in  the  body  of  the  will.  He  does 
not  distinctly  recollect  any  of  the  provisions 
of  the  will  he  heard  read,  except  those  relat- 
ing to  the  Butchers,  although  there  were 
other  provisions  in  it  ;  he  did  not  read 
16  the  will  himself ;  nor  does  *be  recollect 
the  position  in  which  he  stood  when  it 
was  read,  or  whether  he  was  looking  over  it 
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to  aee  that  it  waa  corrcctlj  read,  or  was  so 
placed  aa  to  be  able  to  detect  any  miareading. 
He  la  unable  to  aay  whether  the  testator  could 
read  or  write  ;  he  did  not  aee  him  read  the 
will ;  nor  does  he  recollect  hearing-  hi 
knowledge  the  writing  to  be  his  will,  though 
he  has  no  doubt  that  be  did  so,  from  the  fact 
that  the  wltneaa  aubacribed  the  same.  r~ 
never  heard  any  paper  read,  purporting 
be  the  will  of  the  testator,  on  anj  other  < 
caalon ;  and  there  is  no  such  paper,  except 
the  will  now  in  conteat,  which  has  hU  signi 
ture  aa  a  witness.  The  reading  of  the  will 
was  after  the  testator's  declaration  that  he 
was  not  ashamed  or  afraid  for  any  one  t 
hear  hia  will  read.  It  waa  read  i.n  a  tone  c 
voice  sufficiently  loud  to  be  heard,  at  the  dii 
tance  the  testator  wa^  frotii  the  reader,  by 
any  one  whose  hearing  waa  not  seriously 
Impaired.  Witness  waa  well  acquainted  with 
John  W.  Dunnavant,  the  deceased 
the  testator.  He  does  not  recollect  whether 
his  name  was  mentioned  in  the  will  which 
he  heard  read.  Witness  was  casually  pres' 
ent  when  the  will  was  read  and  signed,  in 
consei^uence  of  hia  wagon  being  engaged  in 
reoioTing  the  property  of  Sudbury  up  the 
country,  to  Buckingham.  He  does  not  know 
why  the  will  was  executed  and  witnessed 
outside  of  the  house,  unless  it  waa  because 
they  were  there  weighing  fodder  for  the 
wagon.  He  recollects  that  other  persons 
were  present  on  the  occasion,  but  does  not 
recollect  whether  either  of  the  other  sub- 
scribing witnesses  waa  of  the  nnmber  or  not. 
He  does  not  recollect  who  produced  the  will, 
nor  who  took  possession  of  it  after  it  was 
executed.  The  testator,  at  the  time,  was 
of  sound  and  diaposing  mind  and  memory, 
and  never  was  otherwise,  so  far  aa  the  wit' 

3.    Allen  Robertson  deposed,  that  the  sig- 
nature of  his  name  to  the  will  in  conteat  is 
his   own  ;  that    he  has    no  recollection    of 
having  subscribed  the  same,  but  thinks 
1?      '  *he  should  never  have  aubacribed  it, 

less  he  had  been  requested  by  the  tes- 
tator to  do  so,  and  other  things  in  relation 
thereto  had  been  regular.  If  the  testator 
had  acknowledged  a  paper  or  will,  and  re- 
quested bim  to  witness  it,  he  would  have  done 
so,  whether  the  testator  were  present  or  not  at 
the  time  of  his  signing  as  a  witness.  Be 
lived  some  sixor  seven  miles  from  the  testator. 
and  knew  him  wefl,  but  does  not  know,  and 
never  heard,  that  he  waa  deaf.  He  recollects 
Sudbury's  removal,  and  that  he  himself  was 
present  at  the  testator's  house  when  fodder 
was  weighed  for  the  wagon  which  was  to 
carry  Sudbury's  properly.  The  teatator  was 
fully  competent  to  make  a  will  on  that  day, 
and  witneaa  never  knew  him  to  be  otherwise, 


at  a 


ytin 


4.  John  Roberts  deposed,  that  the  signa- 
ture of  his  name  to  the  will  In  contest  is  his 
own ;  and  that  he  waa  at  the  testator's  house 
on  the  day  on  which  P.  O.  Lipscomb  and 
Allen  Robertson  were  there,  and  on  which 
Sudbury  removed  from  the  county.  He  has 
no  recollection  of  having  been  called  on  by 
the  testator  or  any  other  person  to  witness 
the  will,  but  he  would  not   have  done  so 


and  had  thought  that  all  things  were  regu- 
lar. He  does  not  know  in  what  manner  the 
law  requires  a  will  to  be  witnessed.  He  does 
not  recollect  when  he  subscribed  his  name  as 
witness,  nor  who  was  then  present,  nor 
whether  the  testator  waa  present  or  not,  nor 
whether  it  was  done  in  the  house  or  out  of  it : 
nor  does  he  recollect  that  he  ever  heard  the 
will  read,  or  beard  any  of  its  contents.  The 
testator,  at  the  time,  was  capable  of  making 
a  will,  and  the  witneaa  never  knew  him  to 
be  otherwise. 

5.  Five  other  witnesses  were  sworn  and 
examined.  Three  of  them  testified  that  ihey 
knew  the  testator  well,  and  had  often  con- 
versed with  him,  and  bad  never  perceived 
that  he  was  deaf ;  though  one  of  theae  wit- 
nesses added,  that  he  was  in  the  habit 
18  of  speaking  loud.  One  of  the'remaio- 
ing  two  witnesses  stated,  that  in  the 
years  of  1S27,  1828,  and  1829,  in  order  to 
make  himself  understood  by  the  testator,  he 
was  obliged  to  speak  to  him  in  a  louder  voice 
than  usual  :  theother  stated,  that  the  testator 
was  thick  of  hearing,  but  witness  does  not 
know  that  he  was  so  in  1S28. 

It  further  appeared  that  John  W.  Dunna- 
vant resided  during  his  life  with  hia  father 
the  testator,  and  died  at  his  father's  house, 
in  1321  :  that  in  the  year  1928,  the  testator 
owned  a  slave  named  Mary  and  another 
named  Sam,  children  of  the  woman  Kliza 
mentioned  in  the  will :  and  that  the  testator, 
at  the  time  of  hia  death,  was  78  years  old. 

The  circuit  court  affirmed  the  sentence  of 
the  county  court;  and  on  the  petition  of 
Clarke  and  wife  and  Butcher,  this  court  al- 
lowed them  an  appeal  from  the  judgment  of 
affirmance. 

Macfarland  and  Rhodes,  for  the  appellants, 
said,  here  was  the  will  of  a  very  aged  man, 
who  could  .neither  read  nor  write,  and  was 
probably  deaf  ;  an  inofficious  will,  disinherit- 
ing natural  objects  of  the  testator's  bounty, 
in  favour  of  his  surviving  son  ;  a  very  obliv- 
ious will,  bequeathing  one  dollar  to  a  son 
who  died  seven  years  t>efore,  and  forgetting 
two  slaves,  though  it  purports  to  enumerate 
the  slaves  belonging  to  the  teatator.  Under 
such  circumstances,  clear  proof  of  the  execu- 
'■"  "  of  the  will  ought  to  t>e  required.  The 
was  written  by  one  Sudbury,  who  left 
the  county  on  the  day  of  writing  it,  and  has 
not  been  examined  in  the  court  of  probate  as 
does  not  appear  In  whose  cus- 
tody the  will  was  left  ;  and  there  is  no  proof 
that  it  accords  with  the  previous  intentions 
of  the  testator,  or  that  it  was  ever  sutise- 
quently  approved,  or  even  mentioned  by  liim. 
The  caae  then  rests  wholly  on  the  proof 
f  execution.  Lipscomb,  the  first  sutMcrib- 
□g  witness,  proves  his  own  handwriting, 
and  that  he  heard  the  will  read  to  the 
9  *testator  by  Sudbury,  but  he  does  not 
remember  the  time,  within  two  or  three 
yeara ;  he  thinks  he  wrote  the  testator's  name, 
yet  he  did  not  know  that  the  testator  could 
not  write,  and  he  proves  no  direction  or  re- 
quest of  the  testator  that  he  should  sign  for 
he  does  not  remember  who  were  prcs- 
that  either  of  the  other  subscribing 
there  ;  be   remembers    only 


less  he  had  been  requested  by   the  testator,    those  provisions  of  the  will   which,  .^Ce^te  to 

278  '         t."^ 
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the  Botcher  family,  the  least  important  pro- 
TisioDB  of  all,  and  forgeta  the  remarkable 
circQmBtance  that  a  leg^acy  vraa  bequeathed 
to  a  BOO  who  died  seven  years  before  the  eie- 
cntion  of  the  will.  The  two  other  witneaaes 
prove  their  own  sisfuaturea,  and  nothing' 
more  ;  neither  of  them  proves  the  attestation 
of  the  will  bj  the  otfaera  :  and  one  of  them 
states,  that  if  requested  by  the  testator  to 
attest  his  will,  he  would  have  done  ao, 
whether  the  testator  had  been  present  or  not 
when  he  subscribed  his  name  as  witness; 
while  the  other  admits  his  ig-norance  of  the 
mode  in  which  the  taw  requires  a  will  to  be 
witnessed.  The  general  mle  Is,  that  every 
fact  requisite  to  the  valid  execution  of  a  will 
under  our  statute,  must  be  proved  by  two 
witnesses.  Burwell  &  others  v.  Corbin  & 
others,  1  Rand.  131.  There  is  no  such  proof 
here.  Moreover,  the  proof  of  every  such 
fact  must  be  express  and  positive.  There  is 
no  case  establishing  that  compliance  with 
Statutory  requisites  to  due  execution  may  be 
inferred  by  the  court,  where  the  attesting 
witnesses,  when  examined,  fall  to  afford  di> 
rect  testimony  that  they  were  complied  with. 
The  cases  of  Hand  v.  James,  Com.  Rep.  531  ; 
Croft  V.  Pawlett,  2  Stra.  1109,  and  Ld.  Ran- 
cliffe  V.  Parkins,  6  Dow's  P.  0.  202,  were 
cases  of  old  wills,  where,  the  attesting  wit- 
nesses being  dead,  proof  of  their  handwrit- 
ing was  not  merely  the  beat,  but  the  only 
evidence  of  due  execution  that  the  nature  of 
the  case  admitted.  Here  the  will  was  but 
little  more  than  eight  years  old,  and  the  at- 
testing witnesses  were  all  examined.  Even 
if  inference  were  admissible  in 
X  'the  present  case,  it  onght  rather  to 
operate  against  the  will,  than  in  its 
favor :  for  those  facts  necessary  to  due  ex- 
ecution which  have  been  forgotten  by  the 
witnesses  (if  Indeed  they  existed  at  all),  were 
as  well  calculated  to  impress  themselves  on 
thememory,aaany  that  have  been  recollected 
and  proved  ;  so  that  the  just  inference  would 
seem  to  be  that  they  never  had  existence, 
and  not  that  they  existed  but  have  t>een 
forgotten. 

Johnaoa  and  Stanard,  for  the  appellee, 
aaid,  the  evidence  shewed  that  the  whole 
transaction  relating  to  the  execution  of  the 
will  took  place  at  one  and  the  same  time,  and 
in  the  presence  of  the  testator.  The  will  had 
been  previously  drawn  by  Sudbury,  who  was 
removing  ;  the  parties  were  assembled  on 
that  occasion  ;  the  will  was  then  produced, 
read  to  the  testator,  and  signed  by  him,  in 
the  presence  of  the  first  witness,  with  his 
mark  (Harrison  V.  Hart48on,8  Ves- 186;  Addy 
V.  Urix,  Id.  504,)  or  at  all  events  signed  with 
bis  name,  in  his  presence,  by  the  first  wit- 
ness, and  then  acknowledged  by  him  as  his 
will,  in  the  presence  of  that  witness;  who 
thereupon  subscribed  his  own  name  as  attest- 
ing witness,  in  the  presence  of  the  testator. 
So  far  as  reapects  the  testimony  of  that  wit- 
ness, the  proof  of  due  execution  is  plenary. 
The  second  witness  proves'  that  he  attested 
on  the  very  occaaion  mentioned  by  the  first. 
namely,  when  Sndbury  was  removing,  and 
they  were  engaged  in  weighing  fodder  for 
thewagon.    And  the  third  witness  refers  ' 


other  two,  as  that  on  which  he  attested  the 
will.  Both  the  second  and  third  witnesses 
declare  that  they  would  not  have  subscribed, 
unless  they  had  t>een  requeated  by  the  testa- 
tor to  do  ao,  and  had  thought  that  all  things 
were  regular.  The  inference  arises  Irresisti- 
bly, that  all  the  witnesses  were  present  dur- 
ing the  whole  transaction  ;  that  all  of  them 
heard  the  will  read  to  the  testator,  saw  it 
signed,  beard  him  acknowledge  it,  as  testified 
by  the  first  witness,  and  subscribed  their 

21  'names  iu  his  presence.    It  is  objected, 
however,     not     that     noncompliance 

with  the  atatute  is  positively  proved,  but 
that  the  evidence  does  not  expressly  prove 
compliance  :  and  It  is  said,  there  is  no  case 
of  a  will  admitted  to  probate,  where  the  wit- 
nesses, when  examined,  failed  to  prove  ex- 
pressly the  facts  requisite  to  due  execution. 
There  are  certainly  many  cases  in  which  di> 
rect  proof  has  been  diapenaed  with.  Some 
of  them  are  admitted  on  the  other  side — 
those,  namely,  where  the  attesting  witnesses 
have  all  died,  and  the  several  facts  constitut- 
ing due  execution  are  inferred  from  the  mere 
proof  of  their  handwriting.  So,  when  the 
witnesses  have  l>ecome  insane,  and  the  fail- 
ure of  memory  is  total,  instead  of  tieiDg  par- 
tial, as  it  is  here,  proof  of  handwriting  ia 
sufficient  to  admit  the  will  to  probate;  as  it 
is.  likewise,  when  the  witnesses  cannot  be 
had  to  give  their  teatimony  in  court.  And 
even  in  acase  where  the  subscribing  witnesses 
deny  their  attestation,  or  impeach  the 
competency  of  the  testator,  the  will  may  be 
established  by  falsifying  their  testimony. 
So,  a  will  has  been  held  good,  although  the 
subscribing  witnesses  did  not  know  and 
could  not  prove  that  there  was  any  signature 
to  it  when  they  attested  :  the  jury  waa  left 
to  infer  the  fact  of  signature,  from  the  evi- 
dence. See  the  cases  cited  in  2  Stark,  on 
Evid.  (newedi.)922;  Lowe  v.  Jolliffe,  1  W. 
Blacks.  365,  In  our  own  courts  too,  the  req- 
uisites of  the  statute  have  been  held  infer- 
rible from  evidence  not  positive  to  the  facts. 
Smith  V.  Jones.  6  Rand.  33;  Dudley  v.  Dud- 
ley, 3  L/cigh  436.  If,  then,  where  the  wit- 
nesses are  dead,  insane,  or  absent,  proof  of 
their  handwriting  is  clearly  sufficient  to  admit 
the  will  to  probate,  the  question  here  Is, 
whether,  upon  the  same  proof  by  the  wit- 
nesses themselves  on  their  examination,  the 
will  is  to  be  deemed  sufficiently  proved  for 
record  ?  Suppose  all  the  attesting  witnesses 
to  a  will  are  brought  into  court  and  exam- 
ined, but  they  declare  that  they  have  forgot- 
ten every  circumstance  of  the  execution 

22  *and  attestation  ;  they   prove  nothing 
but  their  own  handwriting  :  in  such 

case  the  court  is  clearly  bound  to  infer  either 
that  the  will  was  duly  executed,  or  that  It 
was  not ;  and  It  will  make  the  necessary  in- 
ference, one  way  or  the  other,  according  to 
the  circumatances  of  the  whole  case.  Here, 
all  the  witnesses  recollect  the  occasion,  and 
the  same  occasion,  of  attesting  the  will  ;  but 
two  of  them  have  forgotten  all  the  concom- 
itant circumstances.  It  ia  a  mere  case  of 
partial  failure  of  memory  ;  and  there  is  no 
case  in  which  the  forgetfulness  of  attesting 
the     witnesses     haa   been   helt}   a   sufficient 


and  identifies  the  occasion  spoken  of  by  the  ground    for   rejecting   th,*:    ^^t;>L^^|t5  ^' 
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Trustees  of  the  British  Museum,  19  Eng'. 
L.  Rep.  91  ;  Wright  v.  Wriifht,  20  Id.  197 ; 
Hudson's  case.  Skinner  79 ;  Dagwell  v.  Glas- 
cock, Id.  413;  Jackson  d.  Legrang-e 
grange,  19  Johns.  Rep.  386. 

PARKER.  J.  I  am  of  opinion  that  the 
will  of  William  Dunnavant  deceased  was 
well  proved,  there  being  no  evidence  of  fraud 
or  unfairness  in  the  transactic 

It  Is  a  will  attested  in  1828,  and  offered  for 
probate  in  1837.  After  such  a  lapse  of  ti 
the  forgetfuInesB  of  the  witneasea  as  to  » 
of  the  circumstances  attending  its  eiecut 
affords  no  fair  presumptioti  that  thej  did  not 
exist.  Few  persons  w it n easing  a  paper 
would,  after  eight  or  nine  years,  be  able 
recall  every  fact  that  might  be  necessary 
give  it  legal  validity ;  and  if  their  defect  of 
memory  is,  without  other  impeachment,  *' 
prejudice  the  rights  of  parties  claiming  u 
der  it,  the  mischief  would  be  greater  thi 
any  that  can  result  from  this  decision.  The 
law  regulating  devises  requires  reasonable 
proof  that  every  statutory  provision  has  been 
complied  with,  but  it  does  not  prescribe 
the  mode  of  proof,  nor  that  the  will  shall  be 
proved,  as  well  as  attested,  by  two  or  more 
credible  witnesses ;  nor  that  frail  memory 
shall  change  its  nature,  and  perform 
impossibilities.  A  will  over  thirty 
23  years  old  it  is  said  to  'prove  itself, 
although  the  testator  may  have  died 
recently,  because  of  the  unreasonableness 
of  requiring  strict  proof  of  so  old  a  trans- 
action. (Said  by  counsel,  arguendo,  in  Cal- 
thorpe  V.  Gough,  4  T.  R.  707,  709,  n,  to  have 
been  decided  by  lord  Kenyon  in  Macka;  v. 
Newbolt.  And  see  Ld,  RanclifFe  v.  Iiady 
Parkins.  6  Dow's  P.  C.  202.)  What  then  if 
it  be  29  years  old.  or  has  been  attested  so  long 
before  as  to  afford  a  fair  presumption,  de- 
rived from  our  experience,  that  many  things 
actually  existing  may  have  faded  from  the 
memory  of  the  witnesses  7  Will  a  jury,  or  a 
court  of  probate,  which  acts  upon  the  same 
principles  of  evidence  as  a  jury,  reject  the 
wilt  because  those  circumstances  are  not  all 
recollected  7  If  the  witnesses  are  dead,  we 
infer  all  the  necessary  requisites  from  proof 
of  their  handwriting,  although  the  memo- 
randum of  attestation  is  silent  as  to  mate- 
rial ones.  Hand  v.  James,  Com.  Rep.  531 ; 
Croft  V.  Pawlett,  2 Stra.  1109 ;  Brice  v.  Smith. 
Willes's  Rep.  1.  We  also  infer  the  signing 
of  the  devisor,  from  the  fact  of  his  acknowl- 
edging the  instrument  to  be  his  mill,  (Ellis 
V.  Smith,  1  Ves.  jun.  11,)  and  the  signature 
of  the  witnesses  in  his  presence,  from  the 
fact  that  they  were  all  in  one  room.  Why 
then  may  we  not  presume  the  same  thing. 
from  the  proof  of  any  other  facta  or  ciroum- 
Btances  by  which  those  to  be  inferred  are 
usually  accompanied  7  This  is  a  familiar 
rule  of  evidence,  illustrated  by  all  the  writers 
on  the  subject,  and  applicable  to  every  case 
where  the  law  has  not  positiv^y  prescribed 
the  degree  of  proof.  Why,  in  this  case, 
should  we  make  an  exception  7  Why  ex- 
clude circumstantial  evidence,  or  deduction 
of  fact  from  fact,  and  confine  ourselves  to  pos- 
itive proof,  sodifBcult  to  be  obtained, and  more 
diflicult  from  conscientious  than  from  unscru- 
pulous witnesses  7     It  is  admitted  there  is  no 


authority  for  this  innovation,  and  I  think  it 

rests  on  no  sound  principle.     The  question  is 

not  what  facts  are  to  be  proved  (for  about 

that  we  all  agree),  but  through  what 

24  *media  those  facts  may  be  impressed 
upon  the  minds  of  those  appointed  to 

try  and  determine  them. 

In  the  case  at  bar.  the  will  is  signed  by  the 
testator  (for  bis  mark  is  a  signing  within  the 
statute ;  Harrison  v.  Harrison,  8  Ves.  186 ; 
Addy  V.  Grix,  S  Ves.  504,)  and  there  are  three 
subscribing  witnesses  to  it,  whose  names  are 
in  juxtaposition;  and  from  the  absence  of 
proof  to  the  contrary,  we  may  presume  that 
the  ink  has  the  same  appearance  in  all  the 
signatures.  All  the  witnesses  prove  their 
handwriting,  and  declare  that  they  would 
not  have  attested  but  at  the  request  of  the 
devisor.  The  first  witness,  Lipscomb,  de- 
clares that  he  signed  the  testator's  name 
recognizing  the  mark.  He  proves  that  he 
witnessed  the  will  when  other  persons  not 
recollected  were  present,  and  he  specifies 
minutely  the  particular  occasion  when  that 
took  place.  He  also  remembers  that  the  will 
was  read  to  the  testator  at  his  desire ;  that 
he  sul>scribed  it  within  a  few  paces  of  htm  ; 
that  he  is  positive  it  must  have  t)een  acknowl- 
edged at  the  time,  or  he  would  not  have 
attested  it ;  and  that  the  whole  transaction 
took  place  outside  the  house  in  the  open  air, 
where  they  were  weighing  Sudbury's  fodder, 
on  the  occasion  of  his  removal  from  the 
county.  The  twoother  subscribing  witnesses 
recollect  that  they  were  at  the  testator's 
house  on  the  very  occasion  specified  by  Liips- 
comb  ;  and  none  of  the  witnesses  ever  at- 
tested any  other  will  or  paper  for  Dunnavant, 
as  far  as  we  learn.  Here  is  a  chain  of  evi- 
dence very  satisfactory  to  my  mind,  in  proof 
of  the  only  doubtful  fact,  that  the  will  was 
signed  by  the  witnesses,  or  at  least  two  of 
them,  in  the  presence  of  the  testator ;  for 
Lipscomb  signed  in  bis  presence,  and  the 
others  were  at  the  same  place,  at  the  same 
time,  attesting  after  him.  But  suppose  Lipa- 
comb  only  proves  the  due  execution  of  the 
will  as  to  himself,  and  the  other  witnesses 
establish  no  more  than  the  genuineness  of 
their  signatures,  beingobliviousof  all  other 
circumstances;  and  that  one  of  them 

25  would  not  *have  attested, "  unless  re- 
quested by   the   testator,   and   he  had 

thoughtall  things  were  regular."  (See  Rob- 
erts's evidence.)  Is  not  this  sufficient  proof 
to  authorize  a  court  of  probate  to  admit  a  will 
to  record,  when  the  rejection  of  the  motion 
will  conclude  one  party,  whilst  the  granting 
of  it  will  not  preclude  the  other  from  asking 
an  issue  of  devisavit  vel  non  7  I  clearly 
think  so.  The  foi^etfulness  of  the  witnesses 
ought  not  to  be  permitted  to  defeat  the  will ; 
and  for  this  position  the  case  of  Dagwell  v. 
Glascock,  Skinner  413,  is  a  very  strong  aa- 
thority.  But  there  is  a  case  In  19  Johns. 
Rep.  386,  where  the  reasoning  of  chief  jDs- 
tice  Spencer  in  delivering  the  opinion  of  the 
court  is  very  apposite  to  this,  and  covers 
indeed  the  whole  ground.  I  cite  it  becatwe 
I  think  the  opinion  he  expresses  is  strictly 
in  accordance  with  well  est abtisbed  principles 
of  evidence.  It  is  the  case  of  Jackson  d. 
Legrange  v.   Legrange.     The  will  in  quea- 
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tioa  waa  witnessed  by  Quackenbash,  Lan- 
sing- and  Wendell.  Lsnsing-  was  dead ; 
Wendell  was  living,  and  a  resident  of  the 
stiite  ;  but  Quackenbuah  was  the  only  wit- 
ness called  to  prove  the  will.  He  established 
the  g-enuinenesB  of  his  own  sig-nature,  and 
proved  the  handwritiag  of  Xiansing' ;  but  he 
had  forgotten  every  circumstance  of  the 
transaction,  and  did  not  even  recollect  that 
he  had  ever  seen  the  testator.  Yet  from  the 
circumstances  of  his  name  being  subscribed 
as  a  witness,  he  supposed  he  must  have  seen 
it  executed ;  and  he  knew  the  requisites  to  a 
good  execution  of  a  will,  being  at  that  time 
about  to  be  admitted  an  attorney  in  the 
courts  of  New  York,  It  was  held  that  this 
was  not  sufficient  proof  of  the  will,  because 
Wendell  was  not  produced.  The  chief  jus- 
tice said,  "Wendell  ought  to  have  been  called, 
inasmuch  as  Qnackenbush  did  not  prove 
the  facts  essentially  necessary  to  the  valid 
execution  of  the  will.  If  Wendell  had  been 
called,  he  might  have  either  proved  or  dis- 
proved these  facts.  If  bis  recollection  should 
also    have    failed    him,   still,    if   he     could 

have  proved  his  signature,  then,  on 
26        'proving-  the  signature  of  the  testator, 

I  should  be  of  the  opinion  that  the  will 
had  been  sufficiently  proved  to  entitle  it  to 
be  read.  The  law  does  not  require  impossi- 
bilities ;  and  therefore,  when  the  will  has 
been  executed  a  long  period  before  the  trial, 
it  is  not  ordinarily  to  be  expected  that  the 
witnesses  will  be  able  to  remember  all  the 
material  facts.  In  this  respect  a  will  may  be 
compared   to  a  deed  the  signature  of  which 

The  will  in  the  case  in  Johnson  was  older 
than  in  this,  but  it  was  not  thirty  years  old, 
and  the  circumstances  of  more  or  less  antiq- 
uity is  no  otherwise  material  than  as  it  may 
be  supposed  to  effect  more  or  less  the  mem- 
ory of  the  witnesses.  The  principle  is,  that 
positive,  direct  proof  of  material  facts  may 
be  dispensed  with  in  every  case,  where  "  it 
is  not  ordinarily  to  be  expected  that  the  wit- 
nesses will  be  able  to  remember"  them. 
The  period  between  the  attestation  and  the 
probate  might  be  so  recent  as  to  afford  very 
strong,  nay  irresistible  evidence  that  facts 
not  remembered  did  not  exist  \  and  then  all 
KFonnd  for  presuming  a  due  execution  would 
be  taken  away. 

A  circumstance  noticed  in  the  case  cited 
may  be  supposed  to  have  had  some  weight ; 
towit,  that  Quackenbuah  knew  the  requisites 
to  a  g-ood  execution  of  a  will.  Here, 
Hoberts  did  not  know  them ;  and  Sobert- 
son  the  other  witness  says,  if  the  testator 
had  requested  him  to  witness  the  will,  he 
would  have  done  so,  whether  he  were  present 
or  not.  It  must  be  admitted  that  such  dec- 
larations impair  our  confidence  in  the  cer- 
tainty of  the  inferences  deducible  from  the 
other  facts  and  circumstances ;  but  still 
enoitfrh  remains  to  authorize  ua  to  pronounce 
in  favour  of  the  will.  The  fact  remains, 
that  wills  are  usually  witnessed  in  the  pres- 
ence of  testators;  and  the  other  circumstances 
•hew  that  the  ordinary  concomitants  of 
attestation  and  subscription  exited  in  this 
't  being  satisfactorily  proved  that  ' 


27       was  regular.     In  'this  particular,  the 

case  contrasts  favourably  with  Jackson 

V.  Legrange,  where   the   first   witness    only 

proved   his   signature  ;  and   if  he  knew   the 


requi 


t  did  t 


follow  that  Wendell  was  equally  well  in- 
formed. Yet  the  chief  justice  held  that  if,  in 
addition  to  Quackenbush's  testimony,  Wen- 
dell should  prove  his  signature  merely,  his 
recollection  failing  him  as  to  every  other 
circumstance,  it  would  t>e  sufficient. 

For   these   reasons,  I  am   of   opinion   that 
the  order  of  the  court  below  should  be   af- 

BROOKE,  J.  I  do  not  dissent  from  the 
opinion  of  a  majority  of  the  court,  iKcause  I 
know  the  inutility,  as  regards  the  public,  of  a 
difi^erence  of  opinion  as  to  the  fact  on  any 
state  of  the  evidence  submitted  to  a  jury  or  a 
court  of  probate.  As  to  the  principle  that 
all  the  requirements  of  the  statute  must  be 
proved  in  order  to  esiabliah  a  will,  there  can 
be  no  difference  of  opinion.  As  to  the  kind 
and  degree  of  proof  that  is  necessary  to  sat- 
isfy the  statute,  I  differ  with  the  majority  of 
the  court ;  nor  do  I  think  there  is  anything 
exorbitant  in  the  requirement  of  proof  to  sat- 
isfy the  statute,  either  in  the  case  of  Burwell 
and  others  v.  Corbin  and  others,  1  Kand.  131, 
or  in  my  opinion  in  the  case  of  Dudley  v. 
Dudley,  3  Leigh  436.  In  the  first  case,  judge 
Roane  did  not  differ  with  the  rest  of  the  court 
on  the  construction  of  the  statute,  but  on  the 
degree  of  proof  of  its  requirements,  as  we 
differ  in  the  case  before  us.  None  of  the 
court  in  the  case  of  Burwell  and  others  v. 
Corbin  and  others  denied  the  rule,  that,  upon 
evidence,  inference  may  be  drawn  from  the 
proof  of  one  fact  or  several  facts  to 
prove  another  fact,  in  a  proper  case. 
In  the  case  before  us  I  do  not  object  to  that 
rule,  but  I  am  opposed  to  making  such  a  use 
of  it  as  to  repeal  the  statute.  I  do  not  think 
that  proof  of  a  will  in  all  particulars  by  one 
witness  is  enough  to  establish  by  inference 
that  another,  who  is  examined,  and 
26  recollects -"nothing  but  his  attestation 
.  of  a  recent  will,  was  a  witness  to  all 
that  is  proved  by  the  first.  To  prevent  per- 
jury, the  statute  requires  two  witnesses. 
Now,  in  the  case  before  us.  is  it  more  proba- 
ble that  Robertson  and  Roberts  forgot  the 
presence  of  the  testator  and  that  his  mark 
was  made  by  his  direction,  if  in  truth  he  was 
present  and  directed  bis  mark  to  be  made, 
than  other  facts  not  so  impressive,  which 
they  relate?  I  will  not  notice  the  English 
cases  :  there  is  no  difference  between  them 
and  our  own  cases,  except  in  the  degree  of 
proof  which  is  required  to  satisfy  the  statute. 
Inference  from  one  fact  to  prove  another  has 
been  carried  too  far  by  the  courts  of  both 
countries  :  the  statute  has  been  left  out  of 
sight,  and  the  evidence  treated  as  if  all  that 
was  necessary  was  to  prove  that  the  testator 
executed  the  will.  Putting  it  on  that  ground, 
one  credible  witness  is  as  good  as  the  two 
required  by  the  statute ;  and  if  inference 
from  his  testimony  is  to  supply  the  proof  of 
another  witness,  required  by  the  statute,  the 
will  is  proved  by  one  witness  instead  of  two. 
The  cases  which,  from  necessity,  admit  of 


respect    to   the    first    witness  every    thing   inferior  proof  to  that  which  by  the  letter  of 
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the  statute  keems  to  be  required,  have  no 
application  to  the  case  before  us  :  as  where 
all  or  some  of  the  witneasea  are  dead,  or  out 
of  the  jurisdiction  of  the  court ;  or  as  in  the 
case  in  Skinuer,  where  they  were  suborned 
to  deny  their  signatures.  In  the  first  case, 
proof  is  admitted  of  their  siicnalures ;  and  in 
the  second,  to  contradict  the  attesting-  wit- 
nesses, and  to  prove  their  attestation  of  the 
will.  But  that  is  not  our  case.  All  the  wit- 
nesses arc  alive,  and  examined  to  prove  the 
will ;  no  secondary  evidence  is  called  for. 
Oaiy  one  of  them  proves  the  presence  of  the 
testator  when  he  attested,  and  that  his  mark 
was  ulkSe  by  tht  witness.  The  other  'two 
only  prove  their  handwriting,  and  that  they 
would  not  have  attested,  they  think,  unless 
the  testator  had  requested  them,  and  all 
thinfifs  had  been  regular.  They  do  notprove 
that  he  made  his  mark  as  his  signa- 

29  ture,  *or  that  it  was  made  in  his  pres- 
ence and  by  his  direction,   nor  that  he 

was  present  when  they  subscribed  their 
names;  two  material  requisitesof  the  statute. 
These  particulars  they  could  not  recollect, 
though  they  remembered  other  matter  not  so 
impressive.  In  the  case  of  Burwell  and 
others  V.  Corbin  and  others,  if  the  evidenc« 
of  one  witness  was  enongh  to  satisfy  the  stat- 
ute, the  evidence  of  Scrimger  the  first  wit- 
ness proved  every  thing  that  was  required  ; 
but  if  two  witnesses  were  necessary,  Barrick 
the  second  witness  proved  nothing  but  the 
acknowledgment  of  the  testator  that  the 
paper  writing  was  his  will.  He  knew 
nothing  of  the  signature,  the  factum 
of  signing  required  by  the  statute : 
though  Scrimger  the  first  witness  proved 
it,  he  did  not.  For  the  grounds  of 
my  opinion  in  that  case,  I  refer  to  the 
cases  there  cited.  My  opinion  In  the  case  of 
Dudley  V.  Dudley,  3  Leigh  436,  was  founded 
on  the  same  course  of  reasoning  ;  that  is, 
that  however  full  the  testimony  of  one  wit- 
ness may  be  to  prove  a  will,  our  statute  re- 
quires two  witnesses  to  the  facts  which  are 
necessary  to  be  proved.  la  England,  three 
witnesses  are  required  :  and  in  Westbccch  v. 
Kennedy,  1  Ves.  ft  Beam.  362,  two  witnesses 
proved  the  will  in  every  particular ;  and 
though  the  third  witness  did  not  prove  the 
factum  of  signing,  he  proved  that  the  testa- 
tor sealed  the  will  in  his  presence,  which  was 
regarded  as  proof  of  the  signature.  Now  It 
does  appear  to  me  that  the  proof  of  the  two 
witnesses  in  that  case  would  not  have  suEBced. 
if  the  testator  had  not  sealed  the  will  in  the 
presence  of  the  third  witness.  In  the  case 
before  us,  one  witness  proves  what  is  required 
by  the  statute.  Suppose  his  testimony  out 
of  the  case,  and  the  testimony  of  Rotjertson 
and  Roberta  the  only  testimony;  it  could 
not  be  said  that  theirs  was  sufBcient.  Nei- 
ther of  them  proves  the  presence  of  the  tes- 
tator when  they  attested,  nor  that  his  mark, 
which  stands  for  his  name,  was  made  in  his 
presence  and  at  his  request.     All   they 

30  prove  is  their  •handwriting  as  attest- 
ing witnesses.  But  that  is  held  by  a  ma- 
jority of  the  court  to  be  sufficient,  in  addition 
to  the  testimony  of  Lipscomb  the  first  wit- 
ness ;  and  I  will  not  dissent  from  them,  for 
the  reason  before  stated. 


TUCKER,  P.  The  probate  of  this  wiU 
depends  mainly,  I  think,  upon  the  question 
how  far  the  defects  of  the  memory  of  the 
witnesses  can  be  supplied  by  mere  inference 
from  their  attestation  ;  for  although  there 
are  some  of  the  requisites  of  the  statute 
proved,  there  are  others  unquestionably  at 
which  we  can  only  arrive  by  implication. 

There  is  no  question,  I  think,  that  if  the 
subscribing  witness  to  a  deed  or  will  be  dead, 
or  absent  from  the  country,  or  otherwise  so 
situated  that  his  testimony  cannot  be  had, 
the  proof  of  his  handwriting  is  all  that  is 
necessary,  and  his  attestation  is  a  sufficient 
ground  for  presuming  that  the  instru- 
ment has  been  executed  with  all  the  solem- 
nities and  ceremonies  required  by  the  law. 
This  is  confessedly  the  case  with  deeds  and 
obligations,  as  appears  from  the  numerous 
cases  cited  in  Phillips  on  Evidence,  p.  362. 
It  is  not  less  the  case  with  wills ;  for  if  the 
witnesses  are  dead,  or  insane,  or  out  of  the 
jurisdiction,  so  as  not  to  be  amenable  to 
process,  their  handwriting  may  be  proved, 
and  it  is  then  a  question  for  the  jury,  whether, 
under  the  circumstances  of  the  case,  it  is 
probable  that  all  the  formalities  of  the  stat- 
ute were  regularly  observed.  This  was  ex- 
pressly decided  in  Hands  v.  James,  Com. 
Rep.  531  ;  Croft  v.  Pawlett,  2  Strange  1109; 
Bricev.  Smith,  Wiltes  1,  and  as  we  shall 
presently  see,  our  own  court  has  acted  upon 
similar  principles.  It  is  true  that  in  these 
cases  all  the  witnesses  must  be  dead,  or  not 
to  be  hid,  for  otherwise  the  due  execution  of 
the  will  cannot  be  established  by  proof  of 
the  handwriting  of  one  or  more.  In  a  trial 
at  law  one  of  the  subscribing  witnesses,  and 
in  a  question  of  probate  two  of  them,  may 
suffice  to  prove  a  will,  provided  tbey 
31  can  *prove  all  the  solemnities  required 
by  the  statute.  But  if  they  can  only 
prove  their  own  signatures,  the  other  wit- 
nesses, if  living,  must  be  produced,  or  if 
dead,  their  handwriting  must  be  proved;  and 
it  is  then,  as  1  have  said,  a  question  for  the 
jury  or  the  court  of  probate,  whether,  nnder 
the  circnm stances,  all  the  requisites  of  the 
statute  have  been  complied  with.  See  Jack- 
son d.  Legrsnge  v.  Legrange,  19  Johns 
Rep.  386. 

In  the  case  at  bar,  then,  if  all  the  witnesses 
were  dead,  the  proof  of  their  handwriting 
would  have  justified  the  court  of  probate  in 
inferring  that  the  will  had  haen  executed 
with  all  the  solemnities  required  by  the  stat- 
ute. But  the  witnesses  have  all  been  exam- 
ined. They  have  all  proved  their  own  attes- 
tations. They  all  swear,  too,  that  they 
would  not  have  attested  the  will,  unless  it 
had  been  acknowlede^d  by  the  teststor,  and 
they  had  supposed  all  things  regular.  This 
has  t>een  held  not  only  sufficient  proof  of  a 
deed  (1  Blnney  436,  2  Hay  338, 1  Cox  10,  cited 
Phillips  on  Evid.  358,  in  note;  2  Dall.  96.) 
but  it  has  also  tieen  considered  adequate  in 
the  case  of  a  will.  In  Jackson  v.  Legnuige, 
19  Johns.  Rep.  389,  Spencer,  chief  justice, 
said,  "If  the  subscribing  witnesses  prove 
their  signatures,  though  they  may  not  l>e 
able  to  recollect  the  delivery,  yet  if  they  de- 
clare that  they  never  subscritxid  as  witnesses 
without  a  due  execution  fit  ^ifieAbj,  >  r^^n- 
*2  ^^ 
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tor  or  obligor,  aucfa  proof  would  be  sufficient. 
Id  this  respect,  a  irill  ma;  be  compared  to  a 
deed,  the  eiecntion  of  which  is  denied.''  I 
think,  then,  from  the  evidence  in  this  case, 
we  must  take  it  a.s  anfficicntlj  proved  that 
tbe  testator  acknowledged  the  inatrument  in 
qneatioQ  as  his  last  will. 

The  question  Btill  recurs  whether,  as  the 
witnesses  have  been  actually  examined,  and 
have  failed  to  prove  a  compliance  with  all 
the  requisitions  of  the  statute,  that  compli- 
ance can  be  inferred  from  their  attestation. 

It  IS  very  clear  that  if  the  witnesses  de- 
nied their  attestation,  or  would  not 
32  Bwear  that  they  saw  the  testator  *exe- 
cnle  attd  publish  his  will,  or  alleged 
the  incapacity  of  the  testator,  their  hand- 
writing might  be  proved  and  their  testimony 
controverted.  Skin.  413;  Lowe  v.  JolUffe,  1 
W.  Black.  Rep.  365.  Bat  in  these  cases 
there  mnst  be  evidence  produced  to  contra- 
dict their  testimony.  How  is  it  where,  as  in 
this  case,  they  do  not  negative  a  compliance 
with  the  statute,  but  merely  have  forgotten 
the  circnmstancea  ?  It  seems  to  me,  that 
upon  fair  analogy,  the  question  should  be 
decided  as  it  would  be  if  the  witness  were 
dead  and  his  handwriting  proved.  And  so 
acGording;ly,  I  think,  are  the  authorities  to  be 
understood.  Thus,  in  the  case  of  Dagwell 
or  Dagnee  v.  Glascock;  Skinner 413;  Cases 
Temp.  Holt.  741,  there  were  three  subscrib- 
ing witnesses.  One  of  them  would  not  swear 
that  he  saw  the  testator  seal  and  publish  his 
will.  Now,  three  witnesses  were  absolutely 
necessary  to  the  validity  of  the  will,  so  that 
here  was  a  failure  of  proof  as  in  our  case  ; 
but  the  court,  upon  proof  of  his  handwriting, 
held  the  will  to  be  sufficiently  proved.  This 
case  seema  to  me  to  be  in  point.  So  in  the 
case  of  Jackson  v.  Legrange,  before  cited, 
chief  justice  Spencer,  speaking  of  the  ne- 
cessity of  calling  the  other  witness  to  the 
will,  observes,  "If  his  recollection  should 
also  have  failed  him,  still  if  he  could  have 
proved  his  signature,  then,  on  proving  the 
signature  of  the  testator,  I  should  be  of  opin- 
ion that  the  will  had  been  sufficiently  proved  to 
entitle  it  to  be  read."  That  lata  say,  where 
the  memory  of  the  witness  fails,  the  proof  of 
his  signature  will  justify  an  inference  that 
all  the  reqnisites  of  the  law  have  been  com- 
plied with.  Then  comes  the  following 
remark:  "The  law  does  not  require  impoa- 
sibilities,  and  therefore,  where  the  will  has 
been  executed  for  a  long  period  before  tbe 
trial,  it  is  not  ordinarily  to  be  expected  that 
the  witnesses  will  be  able  to  remember  all 
tbe  material  facts  ;"  and  in  this  regard  be 
likens  a  will  to  a  deed,  where,  if  the  memory 
of  the  witness  fail  as  to  actual  proof  of 
33  delivery,  it  may  still  be  inferred  "from 
his  attestation,  and  his  swearing 
that  he  would  not  have  subscribed  it  as  a  wit- 
ness without  a  due  execution. 

Then  comes  the  case  of  Smith  v.  Jones,  6 
Sand.  33.  In  that  case  the  witness,  mrs. 
Jones,  fell  short  of  the  full  proof  of  the  req- 
uisites of  the  statute.  She  neither  proved 
that  the  name  of  the  testator  was  written  by 
the  other  witness  at  the  testator's  request, 
nor  did  she  prove  the  attestation  to  have  been 
in  bia  presence    Yet  judge  Carr,  delivering 


the  opinion  of  the  court,  says,  if  Pendergast 
(the  other  witness)  had  proved  the  same  facts, 
"we  think  the  evidence  of  these  subscribing 
witnesses  would  have  proved  circumstances 
from  which  a  court  of  probate  ought  to  have 
concluded  that  the  will  was  signed  by  Pen- 
dergast  for  the  testator,  in  his  presence  and 
by  his  direction,  and  moreover  was  attested 
by  two  witnesses  in  his  presence."  Here, 
then,  these  important  substantive  requisi- 
tions of  the  statute  were  inferred,  although 
the  witnesses  were  present  at  the  trial 
and  examined,  and  yet  failed  to  prove 
them.  And  this  seems  truly  reasonable; 
since  it  never  could  have  been  the  design 
of  the  statute  to  vacate  a  will  which  was 
duly  executed,  whenever  the  witnesses  to 
it  have  forgotten  any  material  circum- 
stances attending  the  attestation.  They  are 
indeed  always  called  upon  to  prove  the 
will,  not  because  the  statute  requires  that 
they  shall  prove  a  compliance  with  all  the 
requisites  of  the  law,  but  because  they  would 
be  moat  likelv  to  prove  or  disprove  them,  and 
because,  upon  principles  of  common  law,  the 
attesting  witness  to  every  instrument  must 
be  produced,  if  living  and  within  the  power 
of  the  court. 

The  case  of  Bond  4  wife  v.  Sea  well,  3  Burr. 
1773,  cited  by  judge  Carr,  is  deservedly  con- 
sidered by  him  as  a  strong  case  in  support 
of  this  doctrine  of  inference.  In  that  case 
the  will  waj  on  two  sheets.  It  was  deemed 
essential  that  trath  sheets  should  have  been 
in  tbe  room  at  the  time  of  the  acknowl- 
34  edgment.  Yet  two  of  the  'witnesses 
"never  saw  the  first  sheet,  nor  was  it 
produced  to  them,  nor  was  it  upon  the  table." 
Nevertheless  lord  Mansfield  was  of  opinion 
that  the  jury  might  presume,  and  ought  to 
presume  from  the  circumstances,  that  essen- 
tial fact,  though  the  witnesses  did  not  and 
could  not  prove  it. 

Next  comes  the  case  of  Boyd  v.  Cooke,  3 
Leigh  32.  In  that  case  the  position  taken  in 
Smith  V.  Jones,  that  a  court  of  probate  occu- 
pies the  place  of  a  jury  as  to  questions  of  fact, 
and  that  its  province  is  to  draw  all  just  infer- 
ences from  the  evidence,  was  distinctly 
maintained.  Lastly,  in  the  case  of  Dudley 
V.  Dudley,  3  Leigh  436,  the  judges  reiterated 
this  doctrine,  and  moreover  declared  that  in 
the  absence  of  all  proof  to  the  contrary,  the 
acknowledgment  and  attestation  fcave  rise  to 
an  irresistible  inference  that  the  instrument 
in  that  case  had  been  previously  signed  ;  and 
they  sustained  the  will  upon  this  proof, 
although  the  testator's  name  was  not  signed 
by  himself,  and  although  only  one  of  the 
witnesses  proved  that  it  was  signed  by 
another  person  for  him,  in  his  presence  and 
by  his  direction. 

From  the  whole  of  these  cases,  then,  I  de- 
duce that  on  a  question  of  probate,  the  defect 
of  memory  of  the  witnesses  will  not  be  per- 
mitted to  defeat  the  will,  but  that  the  court 
may,  from  circumstances,  presume  that  the 
requisitions  of  the  statutehave  been  observed; 
and  that  they  ought  so  to  presume  from  the 
fact  of  attestation,  unless  the  inferences  from 
that  fact  are  rebutted  by  satisfactory  evi- 
dence. Upon  these  principles,  there  can  be 
no  difficulty  in  the  present  case.    Lipscomb's 
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teatitnony  establishes  his  own  attestation 
and  his  conviction  that  he  never  would  have 
attested  if  the  testator  had  not  acknowlede-ed 
the  will.  The  other  witnesses  prove  the 
same.  The  adcnowledjcment,  then,  is  estab- 
lished ;  and  from  this  acknonledgment  of 
the  will,  we  infer  an  acknowledenent 
and  recofrnition  of   the  sig-nature.     To   use 

the    language    of    judge    Cabell,  "It 
35       "is  not  usual  for  men  to  acknowledge 

papers,  either  as  deeds  or  wills,  and  to 
call  on  others  to  attest  them,  l>efore  they  are 
signed.  Such  a  thing  ma;  happen ;  and 
when  it  is  proved  to  have  hap5>ened,  the  ac- 
knowledgment and  attestation  will  be  disre- 
garded. But  in  the  absence  of  all  proof  to 
the  contrary,  the  acknowledgment  and 
attestation  give  rise  to  an  irresistible  in- 
ference that  the  instrument  had  been  pre- 
viously signed,"  It  is  moreover  a  recog- 
nition of  the  signature;  for  when,  taking 
the  paper  already  signed  by  his  mark  and 
with  his  name  written  by  Lipscomb,  he 
acknowledges  it  as  his  will,  he  of  (wurse 
acknowledges  the  whole,  and  not  a  part 
only;  and  still  leas  can  we  presume  that 
he  designed  to  exclude  the  signature  from 
that  acknowledgment,  without  which  it 
would  hare  been  no  will.  But  if  the  signa- 
ture is  acknowledged  as  his,  we  are  inevita- 
bly led  to  conclude  from  that  acknowledg- 
ment and  all  the  other  circumstances,  that 
Lipscomb  affixed  it  at  his  request ;  and  thus 
proof  would  be  full,  even  if  his  mark  wi 
not  made  with  his  own  hand.  But  that 
was  so  made  X  cannot  doubt,  both  be- 
cause of  its  being  most  usual  for  the  party  to 
make  his  mark,  and  because  the  paper  calls 
it  his  mark.  l>eaides  the  recognition  of  the 
signing  andsealing  bythe  last  clause  in  the 
will,  which  he  must  have  heard  when  the 
rest  of  the  will  was  read  to  him.  See  7 
Taunt.  2S1. 

The  execution  by  the  testator  being  thus 
establiahed,  we  come  next  to  the  attestation, 
and  as  there  is  no  proof  rebutting  the  infer- 
ence the  attestation  was  according  to  law, 
we  must  take  it  to  have  been  so ;  and  thus 
the  execution  of  the  will  must  foe  considered 
aa  fully  proved. 

Upon  a  very  careful  consideration,  there- 
fore, of  the  whole  case,  I  am  of  opinion  to 
affirm  the  sentence.  Nor  do  I  apprehend  any 
evil  from  this  decision.  It  may,  perhaps, 
sometimes  lead  to  the  establishment  of  wills 
not  duly  executed,  as  doubtless  may  l>e 
36  the  case  *a1so  where  the  witnesses  are 
all  dead  or  absent,  and  every  thing  is 
presumed  from  their  attestation.  But  far 
greater  mischiefs  would  arise  from  a  con- 
trary decision,  which  should  make  the 
riRhts  of  every  devisee  and  legatee  depend 
not  only  upon  the  honesty,  but  also  upon  the 
slippery  memory  of  witnesses.  Under  such 
a  decision,  no  man  could  be  sure  of  dying 
testate,  since  the  forgetfnlness  of  a  witness 
would  frustrate  all  his  precaution ;  and  a 
question  of  title  by  will,  which,  in  the  spirit 
of  the  statute  of  frauds,  the  legislature  de- 
signed to  rest  upon  written  evidence  alone, 
would  after  all  depend  upon  the  integrity  and 
the  memory  of  those  who  were  called  on  ' 
teat  the  instrument.     *"' 


be,  that  T  may  have  a  good  will  by  me  to-day, 
but  if  I  live  five  jeara  it  may  become  a  void 
instrument,  because  one  of  the  witnesses  to 
it  cannot  recall  some  ceremony  of  its  execn- 
tioo.  Such  a  consequence  I  would  not  aid  in 
bringing  about.  It  would  tend,  I  have  no 
doubt,  to  multiply  the  attempts,  already  too 
common,  to  set  aside  wills ;  since  the 
chances  of  success  must  be  very  much  in- 
creased, if  the  frailty  of  human  memory  is 
to  l>e  called  in  to  the  aid  of  the  discontented 

Sentence  affirmed. 


•Weaver  v.  Carter. 

Janaarr.  1890.  KIchmoDd. 
(Absent.  Brooks,  J.) 
Sale  of  Land— SsIb  in  arou.*— By  writtc 
-«e8  to  aell  and  B.  to  parchaae  i 


artlclcH,  A. 
ct  of  land, 
taaed  In  the  Harvey  made  by  C 
K.  and  estimated  by  tbe  said  C.  K.  at  lOISli  acres:" 
for  which  B.  Is  to  pay  OCM  dollars  15  cents.  This 
price  Is  the  exact  reanlt  of  the  speclBed  numlier  ol 
acrea  at  EG  dollars  per  acre.  Yet  HsLn.  upon  the 
evIdeDce.  that  Che  contract  was  for  the  Kale  and 
purchase  of  the  land  In  eross,  and  not  by  the  acre. 
SaoM— Ssle  by  Survey— AUowsBca  for  laacamcf,— 
After  a  sale  and  purchase  of  land  by  the  acre,  a 
aarvey  made  shewloE  Wfi  acres,  and  the  contract 
eiecnted  by  conveyance  and  payment  according 
to  the  aarvey,  a  bill  is  Bled  alle^ni;  the  quantity 
of  the  land  to  be  bnt  9T<  acres,  and  another  sur- 
vey being  made,  the  qoaatity  appears  thereby  to 
be  a  few  acres  leas  than  MS.  Hii-d.  nevertheless. 
that  eqalty  will  not  decree  compensation  to  the 
vendee:  some  allovance  belug  reasonable  for  the 
Inaccuracy  Inherent  In  Che  procesa  of  surveylDB. 
In  March  1828,  Jacob  Weaver  exhibited  his 
bill  against  William  F.  Carter  in  the  supe- 
rior court  of  chancery  holden  at  Fredericks- 
burg, setting  forth,  that  in  1822  he  contracted 
to  purchase  of  Carter  a  tract  of  land  in 
Fauquier  county,  then  estimated  to  contain 
1022)i  acres,  at  the  price  of  25  dollars  per 
acre  ;  and  the  contract  was  reduced  to  writ- 
ing on  the  20th  of  November  1822,  and  signed 
and  sealed  by  the  parties.  That  although 
the  written  contract  did  not  expressly  meo- 
tion  that  the  complainant  was  to  pay  25  dol- 
lars per  acre  according  to  survey,  sUll,  ancta 
was  the  understanding  and  agreement  l>e- 
tween  the  parties,  as  was  necessarily  inferri- 
ble, he  conceived,  from  the  contract  itself. 
That  the  consideration  agreed  to  l>e  paid  for 
the  tract,  namely,  25568  dollars  75  cents,  was 
precisely  the  amount  of  lOZZH  acres,  the  es- 
timated quantitv,  at  25  dollars  per  acre. 
That  on  the  31st  of  December  182J,  Carter 
executed    to    the    complainant    a    convey- 


•Sal*  ol  Land— "More  or  LM«"~Coatract  ol  Hassfd.— 
The  principal  case  la  cited  In  Allen  v.  Shrlver,  B1  Va, 
IBS.  for  the  proposition  that  when  the  real  contract 
is  to  sell  a  tract  of  land  for  so  many  acres  as  It  mar 
contain,  more  or  less,  fully  understood  to  be  sm  the 
parchaser  takes  cbe  tract  at  Che  riak  of  vain  or 
loss,  by  deflciency  or  excess.  Tbe  principal  case  Is 
cited  in  this  counecllon  In  Crlallp  v.  Cain.  I*  W.  Va. 
bSS.  See  FleeC  v.  Hawkins,  fl  Hunt.  188.  tTpon  this 
■abject,  see  /tmCnot*  Co  Bieaslnc  v.  Beat(y. 
The  consequence  would  sBT. 


284 


,,L.oog 


fc" 


10  LEIQH 


Wbavkk  v.  Carter. 


88-41 


■nee    of    the    tract ;     and    although 

38  •the   deed,   on    its  face,   purported   to 
convey  only  995X  Acres,  according-  to  a 

■nrvey  thereto  annexed,  yet  this  circum- 
stance was  entirely  overlooked  by  the  com- 
plainant, who  then  thought,  and,  until  after 
the  whole  price  which  he  agreed  to  give  for 
the  1022H  acres  bad  t>een  paid,  continued  to 
ttainb,  that  the  conveyance  was  in  con- 
formity with  the  written  agreement.  That 
on  discovering  the  mistake,  complainant  ap- 
plied to  Carter  to  refund  the  amount  he  had 
overpaid  ;  which  Carter  refused  to  do,  saying 
that  he  conveyed  only  995}<  acres.  The  bill 
therefore  prayed  that  Carter  might  be  com- 
pelled to  answer  on  oath  whether  the  agree- 
ment and  understanding  between  the  parties 
was  not  for  a  sale  and  purchase  by  the  acre,  at 
25  dollars,  and  whether  be  did  not  receive, 
for  995V  acres,  2556S  dollars  75  cents ;  and 
that  complainant  might  have  such  relief  in 
the  premises  as  should  seem  equitable. 

The  agreement  of  the  20th  November  1823, 
and  the  conveyance  of  theSlst  I>ecemt>erl823, 
referred  to  in  the  bill,  were  exhibited  there- 
with. By  the  agreement,  Carter  covenanted 
that  he  or  his  heirs  should,  on  or  before  the 
first  day  of  January  1324,  convey  and  assure 
to  Weaver  and  his  heirs,  "all  bis  tract  or 
parcel  of  land  lying  and  being  in  the  county 
of  Fauqaier,  on  the  waters  of  Cedar  run. 
Licking  ma  and  Owl  run,  known  by  the 
name  of  the  Lodge  Plantation,  and  bounded 
as  expressed  in  the  survey  made  by  Charles 
Kemper  in  March  1814,  and  estimated  by  the 
said  Kemper  at  1022J<  acres:"  in  considera- 
tion whereof.  Weaver  covenanted  to  pay 
Carter  12784  dollars  3?J^  cents  upon  receiv- 
ing the  conveyance,  and  12784  dollars  37>j 
cents  on  the  first  of  January  1825  ;  and  to 
secnre  the  payment  of  the  deferred  instal- 
ment by  a  deed  of  trust  on  the  whole  tract. 
By  the  conveyance.  Carter  bargained  and 
sold  to  Weaver,  for  the  expressed  considera- 
tion of  24881  dollars  25  cents,  the  parcel 
of  Und  called  the  Lodge  Plantation, 
"  bounded  as  is  expressed  and  particnlarly 
described    in     a     survey     and     plat 

39  'made  by  Charles  Kemper  junior,  and 
dated  September  6,    1823,    which 

hereto  annexed,  to  be  had,  taken  and 
cdved  as  a  part  of  this  deed,  as  fully  and 
completely  and  in  like  manner  as  if  the  said 
plat  had  been  fully  recited  in  this  indenture  ; 
which  said  tract  or  parcel  of  land,  according 
to  the  said  plat,  contains  99SJ(  acres."  The 
certificate  of  the  surveyor,  accompanying  the 
plat  referred  to  in  the  deed,  recites  that  the 
survey  was  made  "for  messrs.  Willian 
Carter  and  Jacob  Weaver." 

Carter  answered,  denying  that  there  was 
any  contract  or  understanding  between 
Weaver  and  himself,  other  than  that  which 
appears  by  the  written  agreement  exhibited 
by  the  complainant,  and  insisting  that  the 
■ale  thereby  contracted  for  was  a  sale  in 
gross,  notwithstanding  that  the  survey 
therein  referred  to  was  adopted  by  the  par- 
ties as  one  of  the  means  of  ascertaining  the 
gross  sum  which  the  one  was  willing  to  take 
and  the  other  to  give.  He  added,  that  before 
any  payment  was  made,  the  complainant  e 
pressed  his  apprehension  that  there  was 


deficiency  in  the  quantity  of  the  land,  and 
requested  the  respondent  to  have  It  resur- 
veyed  ;  to  which  respondent,  though  he  then 
considered  the  agreement  as  a  sale  in  gross, 
and  10  informed  the  complainant,  yielded 
iBsent,  stipulating  however  that  the  sur- 

.  so  to  be  made  should  be  final :  that  this 
stipulation  was  acceded  to  by  the  com- 
plainant and  a  resurvey  was  accordingly 
made  by  Charles  Kemper  junior,  upon 
which  there  turned  out  to  be  a  deficiency  : 
that  the  quantity  thus  ascertained  was  made 
the  basis  of  the  final  arrangement  l>etween 
the  parties  -,  for  that  quantity  alone  the  re- 
spondent received  payment,  and  by  that  sur- 
vey the  deeds  stipulated  for  in  the  agreement 
were  made. 

Weaver's  deed  of  trust  to  secure  the  de- 
ferred instalment  of  the  purchase  money 
(which  was  also  made  an  exhibit  in  the  cause) 
referred  to  the  plat  made  by  Charles  Kemper 
junior,  and  described  the  tract  of  land  ac- 
cording to  the  boundaries  and  quantity 
given  therein. 

40  'A  general  replication  to  the  answer 
of  Carter  was  put  in  by  the  complain- 
ant, and  the  cause  was  set  for  hearing. 

Afterwards  the  complainant  obtained  leave 
to  file,  and  accordingly  filed,  an  amended 
bill  ;  in  which,  after  iiettiug  forth  the  origi- 
nal agreement  and  understanding  of  the 
parties,  the  written  articles,  and  the  effect  of 
the  whole,  in  the  same  manner  as  in  hia  orig- 
inal bill,  he  proceeded  to  state— That  Car- 
ter executed  to  fatm  a  conveyance  of  995!i^ 
acres,  the  quantity  of  land  appearing  to  be 
contained  in  the  tract  by  a  survey  made  on 
the  6th  of  September  1823  by  Charles  Kemper 
junior,  who  was  called  on  by  the  parties  to 
make  the  survey.  That  the  complainant, 
not  doubting  the  correctness  of  that  survey, 
went  on  to  settle  by  the  same,  at  25  dollars 
per  acre,  paying  12440  dollars  62>i  cents  at 
the  time  he  received  the  conveyance,  and 
giving  his  bond  for  a  like  sum  payable  on 
the  first  of  January  1825,  which  he  hadsince 
paid  off  ;  the  whole  amount  of  24881  dollars 
25  cents  being  the  precise  sum  that  995^ 
acres  would  come  to  at  25  dollars  per  acre. 
That  some  time  after  the  last  payment  was 
made,  the  complainant  had  occasion  to  have 
the  land  surveyed,  and  employed  for  the  pur- 
pose one  Zachariah  Cox,  a  surveyor  remark- 
able for  his  skill  and  accuracy  ;  when  it  was 
ascertained  that  instead  of  995><  acres,  the 
tract  contained  but  974  acres  21  poles.  That 
complainant  thereupon  called  on  Carter  to  re- 
fund the  excess  paid  him,  but  Carterrefuaed 
to  do  so,  pretending  that  the  sale  was  in 
gross,  and  not  by  the  acre,  though  he  well 
knew  that  the  agreement  and  understanding 
was  for  a  sale  by  the  acre.  That  complainsnt 
was  induced  to  execute  the  written  contract, 
by  defendant's  suggestion  that  he  would 
only  have  to  pay  for  the  quantity  of  land 
which  should  be  ascertained  by  survey,  at 
2S  dollars  per  acre ;  and  if  the  contract  were 
susceptible  of  the  construction  contendfd 
for  by  the  defendant,  he  had  practised 

41  a  fraud  upon  the  complainant,  "having 
drawn  the  contract  himself,  and   rep- 
resented to  complainant,  who  confided  In  his 
integrity,  that  it  cpt]£o^ned^J»>,tl|eH;' j^erbal 
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Bgreemeiit  aforesaid ;  at  all  events  tbe  varia- 
tion of  the  written  from  the  verbal  contract, 
if  not  produced  by  defendant's  fraudulent 
destgn,  arose  from  his  negligence,  haste  and 
mistake,  and  ought  to  be  corrected.  That 
through  the  inadvertence  of  complainant's 
counsel  who  drew  the  original  bill,  which 
was  filed  without  beiag  submitted  to  a 
plainant  for  inspection,  no  mention  i 
therein  made  of  Cox's  aurvej  ;  and  the 
ronrous  statement  that  complainant  had 
paid  for  10Z2H  acres,  instead  of  99SX  acres 
the  real  qaantitj  paid  for,  proceeded  from 
the  same  cause.  This  bill  prayed,  that  a 
survey  of  the  laud  might  be  directed,  and 
that,  for  any  deficiency  thereby  asceriatned, 
Carter  might  be  decreed  to  refund  at  the 
rate  of  25  dollars  per  acre ;  and  general 
relief. 

The  survey  made  by  Coi,  referred  to  in 
the  amended  bill,  vas  exhibited  therewith, 

Carter  put  In  an  answer  to  the  amended 
bill,  denying  the  fraudulent  misrepresenta- 
tions imputed  to  him  ;  insisting  that  the 
sale,  upon  the  true  construction  and  legal 
eSectofthe  contract,  was  a  sale  in  gross, 
and  not  by  the  acre;  and  alleging  that  such 
was  the  express  and  well  understood  inten- 
tion  of  the  contracting  parties  at  the  time. 
He  admitted  that  the  whole  purchase  money 
had  t)ecn  paid,— To  this  answer  Weaver  re- 
plied generally. 

Several  witnesses  were  examined,  and 
their  depositions  filed. 

Z.  Cox  deposed  that  hia  survey  was  made 
to  the  best  of  his  ability,  by  that  of  Charles 
Kemper  junior,  and  the  boundaries  therein 
described  ;  and  upon  calculation  he  found 
that  the  quantity  contained  did  not  agree 
with  that  given  by  Kemper. 

Marcus  Kussel  deposed,  that  he  accom- 
,  panied  Charles  Kemper  junior,  when 
42  he  surveyed  the  tract  of  land  in  *ques- 
tiOD.  When  they  came  to  Cedar  run. 
Weaver  expressed  to  Carter  hia  unwilling- 
ness to  go  farther  than  tbe  middle  of  the  run, 
saying  he  was  to  give  25  dollars  per  acre  for 
the  land,  and  did  not  wish  to  pay  for  more 
land  than  he  got.  Carter  then  agreed  not  to 
cross  the  run,  hut  to  run  the  line  up  the  mid- 
dle of  it.  While  they  were  running  another 
line,  the  survey  seemed  likely  to  embrace 
more  than  the  expected  quantity  ;  whereupon 
Carter  observed  to  Weaver,  that  he  would 
have  done  better  to  take  the  land  by  old  mr. 
Kemper's  survey,  for  he  would  have  to  pay 
for  more  land.  Deponent  understood  from 
Carter,  that  the  land  was  sold  for  25  dollars 
per  acre. 

Paul  Day  deposed,  that  he  lived  with  mr. 
Carter  as  overseer,  and  understood  that  the 
land  was  sold  for  25  dollars  per  acre.  He 
thinks  it  is  probable  that  he  heard  this  from 
mr.  Carter  himaelf,  as  he  does  not  rememt>er 
who  else  could  have  told  him  so. 

Charles  Kemper  junior  deposed,  that  his 
survey  of  the  land  in  question  was  made  in 
the  presence  of  both  parties ;  that  he  was 
then  the  deputy  surveyor  of  the  county  ;  that 
he  made  the  survey  with  ^reat  care,  and  re- 
examined his  work  t>efore  he  presented 
his  report  to  the  parties ;    and  that,  to  the 


best  of  his  knowledge,  hta  survey  was  deemed 
final  by  them. 

At  the  hearing,  the  chancellor  dismissed 
the  bill,  with  costs ;  and  the  complainant  ap- 
pealed to  this  court. 

In  the  argument  here,  by  Stanard  and 
Harrison  for  the  appellant,  and  Johnson  for 
the  appellee,  one  of  the  questions  discussed 
was  whether  the  court  of  chancery  had  juria- 
diction  of  the  case?  Johnson  contendiag 
that  the  plaintiff  had  a  plain  remedy  at  law, 
and  as  complete  as  in  equity ;  that  supposing 
the  case  to  be,  as  the  plaintiff  alleged  it  was, 
a  sale  by  the  acre,  a  mistake  in  the  survej, 
and  a  consequent  deficiency  in  the  quantity 
of  land  sold,  then  his   remedy   was   an 

43  action  of  covenant  'upon   the  deed,  if 
the    deed    contained   a  covenant  for 

quantity  ;  or,  If  it  did  not,  an  action  on  the 
case  for  money  paid  by  mistake,  to  which,  be 
Insisted,  the  execution  of  the  deed  would 
have  presented  no  impediment — But  thia 
point  was  not  considered  by  the  court. 

Stanard  and  Harrison  said,  the  original 
contract  in  this  case  was  for  a  sale  by  the 
acre,  and  not  in  gross ;  and  this  was  evident 
both  from  the  terms  of  the  contract  itself, 
and  from  the  deed  executed  in  pursuance  of 
it.  Carter,  it  is  true,  alleges  in  his  answer, 
that  although  the  sale  was  in  gross,  yet  at 
Weaver's  instance  he  consented  to  a  survey 
of  the  land,  which  was  accordingly  made  by 
Kemper ;  and  that  both  parties  agreed  that 
this  survey  should  lie  final.  But  this  was 
aSirmative  matter  in  the  answer,  which 
must  be  proved  ;  yet'it  was  not  proved ;  there 
was  no  proof  of  any  agreement  that  Kemp- 
er's survey  should  be  definite  as  to  the  quan- 
tity of  the  land,  The  case,  then,  was  that 
of  a  sale  by  the  acre ;  a  survey  made,  accord- 
ing to  which  the  quantity  yria  995'X  acres; 
and  that  survey  erroneous.  In  making  the 
quantity  21  acres  more  than  the  tract  con- 
tained. The  survey  was  only  a  mode  of  car- 
rying the  contract  into  execution,  and  if 
there  be  a  mistake  in  that  survey,  it  cannot 
bind  the  parly  contrary  to  his  contract; 
otherwise,  in  every  case  of  contract  for  a 
sale  by  the  acre,  the  mere  execution  of  the 
contract  would  estop  the  vendee  from  alleg- 
ing deficiency  in  the  quantity.  Quesnel  v. 
Woodlief.  6  Call  218,  2  Hen.  &  Munf.  164, 
note,  and  Jolliffe  v.  Hite,  1  Call  329,  were 
cases  in  which,  after  the  execution  of  a  deed 
conveying  a  certain  numt>er  of  acres,  more 
or  less,  deficiency  of  quantity  was  alleged: 
and  in  the  latter  case,  where  the  principles  ap- 
plicable to  this  subject  were  discussed,  it  was 
decided  that  wherever  the  primary  contract 
is  for  a  sale  by  the  acre,  though  it  be  carried 
into  execution  by  a  deed  conveying  a  certain 
quantity,  moreor  less,  the  vendee  is  not  pre- 
cluded  from   claiming   for  deficiency, 

44  *nor  the  vendor  for  excess.     The  caae 
here  is  stronger :  it  is  a  case  where  the 

parties  estimate  the  price  by  a  given  meas- 
ure—1022Ji  acres,  according  to  the  existing 
survey,  at  25  dollars  per  sere— and  then 
adopt  a  new  measure  of  the  price,  by  agree- 
ing to  a  new  calculation  of  the  quantity  ; 
and  the  conveyance  executed  is  for  the  qnan- 
tlty  appearing  by  that  new  catculatioa,  the 
new  survey  of  Charles  Kemper  junior,  nn- 
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qualified  by  the  terma  more  or  leu,  while  the 
price  expressed  in  the  deed  le  the  exact 
amoant  of  that  quantity  at  25  dollars  per 
acre.  Nor  does  the  ag'reemeiit  to  have  the 
land  surveyed  make  the  case  like  that  of 
Fleet  V.  Hawbins,  6  Munf ,  188.  That  was  a 
case  of  contract  for  a  sale  by  the  acre,  and  a 
deed  executed  conveying  372  acres,  more  or 
lesi :  the  bill  claimed  compensation  for  an 
alleged  deficiency  :  but  it  appeared  by  the 
answer  and  proofs,  that  the  parties  having 
agreed  to  have  a  survey  of  the  land,  the 
vendoroffered  to  abide  by  the  old  survey,  and 
the  vendee  accepted  the  proposition  ;  so  that 
the  original  contract  for  a  sale  by  the  acre 
tras  converted  into  a  contract  of  sale  in 
groM.  Here,  there  was  no  agreement  to 
abide  by  Kemper's  snrvey ;  no  new  term  in- 
troduced into  the  contract.  The  survey  was 
made  not  in  change  of  the  contract,  but  in 
execution  of  it  :  the  contract  was  for  a  sale 
bytheacre;  Ifae  survey  was  only  to  ascer- 
tain the  quantity ;  and  there  is  a  mistake  as 
to  the  quantity.  If  Carter's  answer  were 
sustained  by  proof,  the  case  would  be  dear 
in  hia  favor;  but  his  answer  is  unsupported 
by  either  the  contract  or  the  proofs.  The 
chancellor.  Instead  of  dismiasing  the  bill, 
ought  to  have  directed  a  survey  (for  Cox's 
survey  was  ex  parte,  and  only  exhibited  as 
prima  facie  evidence  of  deficiency)  and  then 
to  have  decreed  compensation  for  the  de- 
ficiency so  ascertained. 

Johnson,  contra,  said,  that  upon  the  original 
agreement,  and  the  pleadings  and  proofs  in 
the  cause,  this  was   not   a   contract  of  sale 

by  the  acre,  but  a  contract  of  hazard. 
45       *Th«  original  agreement,  according  to 

its  jtist  constmctton.  imports  a  sale  by 
tMundaries,  the  quantity  of  land  being  eati- 
mated  at  so  many  acres  by  reference  to  an 
existing  survey,  and  the  price,  at  2S  dollars 
per  acre  npon  that  ratimate,  amounting  to  a 
gross  sum  of  25568  dollars  75  cents.  A  new 
survey  was  then  agreed  to,  and  was  accord- 
ingly made  ;  and  from  this  circumstance,  if 
lefi  unexplained,  it  might  perhaps  be  inferred 
that  according  to  the  real  intent  and  under- 
standingof  the  parties,  the  contrlct  was  for 
a  sale  by  the  acre.  But  the  circumstance  is 
not  left  unexplained ;  for  the  amended  bill 
charges  that  the  written  agreement  was 
different  from  the  verbal  understanding  of 
the  parties,  and  this  charge  is  directly  dented 
by  the  answer,  which  alleges  that  the  ex- 
press understanding  and  intent  of  the  parties 
was,  as  npon  the  written  agreement  it  ap- 
pears to  tK,  a  sale  in  gross,  and  that  after- 
wards the  vendee  proposed  and  the  vendor 
assented  to  a  new  survey,  which  was  to  be 
final  and  conclusive  ae  to  the  quantity. 
Kemper's  deposition  corroborates  the  answer 
in  this  respect,  and  there  is  no  proof  to  the 
contrary.  Whether  *  sale  was  in  gross  or 
by  the  acre,  is  always  a  question  of  Inten- 
tion.    Keytons  v.  Brawfords,  5  Leigh  39. 

But  suppose  the  contract  was  tor  a  sale  by 
the  acre,  and  that  the  survey  was  made 
merely  to  ascertain  the  quantity,  with  no 
stipulation  or  intent  that  it  should  tie  con- 
clusive in  that  respect,  whether  right  or 
wrong ;  still  the  vendee  is  not  entitled  to 
relief.    The  survey  was  made  in  the  presence 


of  both  parties,  and  carefully  made  ;  it  was 
satisfactory  to  both  of  them  ;  and  the  con- 
tract was  carried  into  execution  according 
to  it.  After  all  this,  the  vendee  files  a  bill 
alleging  deficiency  in  the  quantity — that  in- 
stead of  995X  acres,  there  are  only  974 ;  and 
the  probf  of  inacciiracy  in  Kemper's  survey 
is  the  affidavit  of  Cox.  who  surveyed  the 
land  for  the  vendee.  It  would  be  a  mockery 
of  justice  to  attempt  relief  in  such  a 
case     as     this.     Did     any    one   ever 

46  'believe  that  a  survey,  however  care- 
fully  made,  does   or   can  ascertain  the 

true  quantity  of  the  land  ?  After  the  con- 
tract is  executed,  it  is  not  enough  to  shew 
merely  error  or  inaccuracy,  for  error  and  in- 
accuracy are  incident  to  the  very  nature  of 
the  transaction  ;  but  in  every  such  case  the 
true  question  is,  whether  there  be  such  a 
mistake  as  will  justify  a  court  of  equity  in 
unsettling  what  the  parties  bad  deliberately 
settled  for  themselves.  Mere  uncertainty 
in  the  survey  will  not  be  enough  to 
set  it  aside ;  to  produce  that  result,  a 
plain  mistake  must  be  shewn,  of  some  sub- 
stantial amount.  Jolliffe  v.  Hite,  ICall  329; 
Nelson  v.  Carringtoo  &  others,  4  Munf.  332 ; 
Tucker  v.  Cocke,  2  Rand.  51 ;  Keytoos  v. 
Brawfords,  5  Leigh  39;  Koger  v.  Kane.  Id. 
606:  Bieme  V.  Erskioe,  Id.  59;  FoUey  v. 
M'Keown.  4  Leigh  627.  The  principle  of  the 
case  of  Jollilfe  v.  Hite  is,  that  upon  the  sale 
of  land  by  the  acre  according  to  survey,  and 
a  deed  executed  conveying  the  estimated 
quantity,  more  or  less,  the  party  will  be  en- 
titled to  compensation  for  such  difference 
only  as  cannot  be  accounted  for  by  the  differ- 
ence of  instmmentB,  and  the  like  causes ;  in 
other  words,  that  surveys  are  only  approxi- 
mations to  certainty,  and  a  reasonable  allow- 
ance ought  to  be  made  for  inaccuracies. 
Here  the  alleged  deficiency  is  but  21  acres  in 
a  tract  of  nearly  100t> — scarcely  more  than  2 
per  centum  of  the  whole,  irhis  is  greatly 
within  the  allowed  limits  of  nncertainty. 
There  is  no  case  where  the  court  has  ever 
interfered  on  account  of  a  deficiency  so  trivial 
as  this. 

The  case  of  Fleet  v.  Hawkins,  6  Munf.  188, 
rules  this  case,  if  the  parties  here  agreed  to 
abide  by  Kemper's  survey.  That  they  did  so 
agree,  is  proved  by  Carter's  answer,  by 
Kemper's  deposiiion,  and  by  the  fact  that 
the  contract  was  executed  according  to  that 
survey.  The  only  difference  between  Fleet 
V.  Hawkins  and  the  case  at  bar  is,  that  there 
the  agreement  was  lo  abide  by  the  existing 
survey  ;  here,  to  make  a  new  survey,  and  to 
abide  by  it  when  made. 

47  "TUCKEH,  P.     The  object  of  the  bill 
in  this  case  is  to  recover  compensation 

for  an  alleged  deficiency  in  the  quantity  of  a 
tract  of  land  sold  by  the  appellee  to  the  ap- 
pellant, and  which  the  latter  contends  he 
had  purchased  by  the  acre.  He  therefore 
calls  upon  the  appellee  to  say  "  whether  the 
agreement  and  understanding  t>etween  the 
parties  was  not  for  the  sale  and  purchase  by 
the  acre  at  25  dollars."  To  this  the  defend- 
ant answers,  that  by  the  true  construction  of 
the  agreement,  the  sale  contracted  for  was  a 
sale  in  gross  ;  that  the  survey  of  Charles 
Kemper,  referred  to  by  the  contract,  was  the 
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datum  on  which  the  estimate  of  quantity  waa 
made  ;  and  that  both  parties  agreed  fiaally 
to  abide  by  that  estimate,  as,  he  insists,  ap- 
pears clearly  by  the  agreement.  In  his  an- 
swer to  a  similar  interrogatory  in  the 
amended  bill,  he  again  insists  on  the  same 
construction  of  the  contract,  and  avers  that 
"  such  was  the  express  and  well  understood 
intention  of  l>oth  contracting  parties  at  the 
time  of  entering  into  it."  I  concur  with  the 
defendant  in  bis  construction  of  the  contract, 
and  am  clearly  of  opinion  that  though  the 
purchaser  here  contracted  to  pay  a  sum 
which  ia  the  exact  multiple  of  the  estimated 
quantity  of  land,  and  in  that  sense  may  be 
said  to  have  purchased  by  the  acre,  yet  the 
survey  of  Kemper,  and  his  estimate  of  the 
quantity,  was  referred  to  as  the  basis  of  the 
contract,  and  must  be  considered  as  settling 
between  the  parties  the  numt>er  of  acres  to 
be  paid  for.  If  this  were  at  all  doubtful 
from  the  terms  of  the  agreement,  it  ia  placed 
beyond  doubt  by  the  answer  of  the  defend- 
ant, which  herein  is  directly  responsive  to 
the  bill.  Taking-  this  then  to  be  the  true 
construction  of  the  contract,  it  was  a  con- 
tract of  risque,  and  the  appellant  was  bound 
to  abide  the  deficiency.  The  case,  in  this 
aspect,  may  be  regarded  as  ruled  by  Fleet  v. 
Hawkins,    6  Mnnf.    168,    the    principles  of 

which  appear  to  me  unquestionable. 
48  *The  appellee,   however,    agreed   to 

have  another  survey,  upon  Weaver's 
insisting  that  he  had  bought  by  the  acre  and 
suspected  a  deficiency.  Whether  this  agree- 
ment was  gratuitous  or  not,  it  was  binding, 
since  it  was  in  the  nature  of  a  compromise  of 
conflicting  pretensions. 

What  this  agreement  was,  must  be  taken 
from  the  answer  of  the  defendant.  Put  it  out 
of  the  case  entirely,  and  then  we  have  seen 
that  the  case  is  with  him.  Consider  it  as 
founding  a  new  basis,  and.  we  must  take  it  as 
he  has  stated  it,  because  the  plaintiff  himself 
has  no  where  aet  it  forth, — because  he  has 
ofiered  no  proof  in  relation  to  it,  and  because 
the  proof,  such  as  it  is,  shews  that  that  sur- 
vey was  to  be  final,  and  to  settle  the  rights 
of  the  parties  definitively.  This  is  not  only 
proved  by  Kemper  to  have  been  hia  im- 
pression, but  it  is  strongly  inferrible  from 
the  survey  having  been  made  (as  upon  its 
face  it  purports  to  be)  for  both  parties,  and 
in  the  presence  of  both,  as  Russell  proves. 
It  is  also  inferrible  from  the  execution  by 
one,  and  the  acceptance  by  the  other,  of  a 
deed  agreeable  to  that  survey,  and  by  the 
execution  of  frauds  and  a  deed  of  trust  by  the 
appellant,  and  his  acquiescence  for  four 
years  ;  all  of  which  facts  go  decisively  to 
evince  the  finality  of  the  transaction,  and 
the  understanding  of  parties  that  that  sur- 
vey should  be  binding.  Four  years  after, 
however,  the  appellant  has  a  new  survey 
made,  ex  parte,  and  not  by  the  county  sur- 
veyor, and  now  alleges  a  mistake  in  Kem- 
per's calculation.  J  do  not  think  we  should 
disturb  the  transaction  upon  such  a  pretence. 
The  calculation  of  the  quantity  of  a  tract  of 
land  ia  a  matter  that  does  not  admit  of  abso- 
lute certainty.  Though  the  science  accord- 
ing to  the  principles  of  which  it  is  made  is 
one  of  the   exact   sciences,    the   subject   on 


which  it  operates  offers  very  frequently  in- 
superable obstacles  to  exactness.  Uneven 
ground,  the  meandering  of  water  courses, 
and  the  impediments  of  timber  land  ar« 
among  these  obstacles  ;  while  the  careless- 
ness and  inattention  of  markers  and 
49  'chain  carriers  perhaps  yet  more 
contribute  to  variations  in  survevs. 
Hence  our  courts  have  wisely  said,  that  even 
in  sales  strictly  by  the  acre,  no  compensatioa 
is  to  be  made  for  deficiency,  where  the  sup- 
posed deficit  may  fairly  be  presumed  to  arise 
merely  from  the  variations  of  instruments 
or  of  mensuration.  In  one  case  it  is  said 
that  a  deficiency  of  8  acres  in  5S2  was  not  too 
great  to  be  set  down  to  the  account  of  such 
variations.  In  this  case  the  deficit  is  very 
little  more,  and  on  this  ground  ought  not  to 
l>e  regarded.  But.  in  fact,  we  are  not  left 
without  some  means  of  accounting  for  the 
difTerence  between  the  surveys  here.  In  the 
mensuration  of  the  first  line  of  the  survey, 
which  is  about  a  mile  and  three  quarters 
long,  the  surveyors  differ  two  poles  in 
length.  Now  it  cannot  be  doubted  that  one 
pole  or  SH  yards  in  a  mile  is  a  smalt  variation 
in  measurement ;  yet  these  two  poles,  in  a 
survey  averafring  288  poles  in  width,  make  a 
difference  of  at>out3>4  acres.  Then,  in  Cox's 
calculation  table,  he  sets  down  hia  9th  line  5 
poles  short  of  his  own  measurement.* 
This,  on  the  width  of  246  poles,  makes  more 
than  7}i  acres.  And  lastly  he  does  not  run 
the  line  by  which  the  conveyance  was  made, 
for  he  runs  down  the  middle  of  the  stream 
and  cuts  the  island  in  two,  although  Carter 
has  conveyed  the  whole  bed  and  the  whole 
island,  and  is  responsible  for  them  both. 
According  to  my  calculation,  this  will  ac- 
count for  three  acres  more ;  making,  in  the 
whole,  14  acres,  and  leaving  the  residue  of 
some  7  acres  to  t>e  accounted  for  from  other 
trivial  variations  of  instruments  and  meas- 


In  every  view  of  the  case,  I  am  of  opinion 
to  afBrm  the  decree. 
The  other  judges  concurring,  decree  af- 

50  'Lucketts  v.  Lucketts. 

Luckett  V.  Same. 


(Absent.  TccKIB.f  P.) 
IpMlfIc  PntDriuDCaS-FBBlir  CoapnuiUe-Cu*  >t 
Bar.— A  testator  makes  two  successive  trills,  tnth 
eviaclnir  UieiDtentlon  toslTeeacbof  biscblldren, 
nine  in  number,  laud  of  aw  acres  in  quantllr.or 
to  tbe  value  of  UOO  dollars,  estlmatluB  tbe  laud  at 
EG  dollars  per  acre,  aad  both  bIvIdk  to  two  sons. 
wbo  bad  only  about  ITT  acres  each,  legacies  of  500 
dollars,  to  make  tbeir  land  equal  totbatofbls 
ocber  chlldrea.  These  wills  be  cancels,  aud  after- 
wards makes  a  third,  similar  to  tbe  former  wtlls 
as  to  tbe  devises  of  land,  but  omitting  tbe  eaaalls- 


tHe  decided  the 


*See  moaoKrapbk  noU  on  "Sciecltlc  Performance" 

appended  to  Hannay.,.^Us9i).I.C>F^^  Wiv 
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Ids  provialOD  in  favour  of  Uie  two  sons;  ana  these 
(wo  sona  are  named  the  executors.  One  of  tbem 
oDera  tlie  last  will  for  probate,  but  It  Is  rEjected, 
bfcaose  naacteateil  by  wtmeBsea:  whereapon  tbe 
hein  execute  an  aKreemeat  amons  tbemaelTea.  to 
abide  b7  the  will  so  offered  and  rejected,  in  tbe 
dlrtslon  of  the  estate.  Afterwards  the  two  bodb 
wbo  were  named  eiecators  ref nse  to  perform  tlie 
agreement.  alleslDE  thai  tbey  entered  Into  It  wltb- 
ant  bavtoe  ever  read  the  last  will,  and  ander  Che 
iDlslakeD  belief  that  It  contained  the  eqnallzlns 
proTlslon  in  their  faronr.  Bnt  apedBc  eiecatlon 
decreed  In  equity:  there  belne  no  suOlclent  proof, 
either  that  the  omisBlon  of  the  lesaclea  made  their 

dren.  or  that  they  executed   the   a^eement  la 

lenoracce  and  ander  mistake,  as  they  alleged; 

and  It  being  apparent  that  if  they  did  eiecate  It 

under  thoae  circumstances.  It  was  their  own  gross 

neilleence  to  do  so. 

L«veD  Lnckett,  late  of  the  county  of  Lou- 
doun, deceased,  having  nine  children, 
Francis,  'WUliani,  Ludwell,  Horace,  Matilda, 
Henrj,  Alfred,  Leven  and  Robert,  and  hav- 
ing given  Francis  and  William  aboat  177 
acres  of  land  each,  made  a  wilt  dated  August 
24,  1824,  whereby  he  devised  to  his  daughter 
Matilda  200  acres  of  land,  and  other  lands 
equal  in  qnartity  or  value  to  bis  sons  LiUd- 
well,  Henry,  Horace,  Alfred  and  Leven, 
51  and  bequeathed  *to  Francis  and  Wil- 
liam 500  dollars  each,  to  make  their 
quantity  of  land  equal  to  what  he  had  devised 
to  the  rest  of  his  children ;  then  devised  land 
to  his  wife  for  life,  remainder  to  his  son 
Robert,  and  l>equeathed  sundry  specific  and 
pecuniary  legatees  to  his  wife  and  children. 
This  will  he  cancelled. 

He  made  another  will,  dated  March  13, 1825, 
whereby  he  made  a  similar  provision  in  land 
for  each  of  bis  children,  except  Francis  and 
William ;  evincing'  the  intention  to  give 
tbem  land  of  200  acres  in  quantity,  o  '  " 
value  of  5O00  dollars,  estimating  the  land  at 
25  dollars  per  acre  ;  and  in  a  codicil  to  thi 
will  he  gave  Francis  and  William  pecuniary 
legacies,  to  make  their  land  equal  to  that  of 
the  rest  of  hie  children.  There  appeared  to 
be  some  uncertainty  on  the  face  of  the  will, 
whether  the  legacies  to  Francis  and  William 
were  of  four  hundred  or  five  hundred  dollars 
each.  William  contended  that  they 
five  hundred  dollars.  This  will  the  testator 
also  cancelled. 

He  made  a  third  will,  dated  also  March  13, 
1825,  with  a  codicil  thereto,  dated  December 
19, 1825 — wherein  he  evinced  a  similar  inten' 
tioD  to  make  an  equal  division  among  his 
children,  excepting  Francis  and  Will:' 
to  whom  he  omitted  the  legacies  of  400  or  500 
dollara.  to  equalize  the  lands  he  had  given  tc 
them  with  those  he  had  given  to  his  other 
children.  This  will  was  written  by  the  tes- 
tator's son  Robert,  then  a  minor,  and  signed 
br  the  testator,  but  was  not  attested. 
Francis  and  William  Luckett  were  named 
the   executors. 

The  last  will  was  presented  for  probate 
the  county  court  of  Loudoun  on   the   14th   of 
August  1827,  by  Francis  Luckett  one   of   the 
executors  therein  named,   and    probate 
fused  becanse  there  was   no   attestation. 
On  the  next  day,  the  15th  of   August,  the 
V  R,  10  Leigh— 19  ; 


other  two  wills  were  presented  to  the  county 
court.  In  the  controversy  which  subse- 
quently arose  l>etwcen  the  heirs  of  the  dece- 
dent, two  of  the  justices  who  sat  in 
court  on  'that  day  were  examined  as 
witnesses,  to  prove  the  purpose  for 
which  these  wills  were  produced.  Accord- 
'ng  to  the  recollection  of  one  of  the  wit- 
nesses, it  was  only  for  the  purpose  of 
comparing'  them  with  the  last  will,  and  shew- 
ing that  it  conformed  with  them  in  the  main  ; 
but  according  to  the  positive  evidence  of  the 
other  witness,  one  of  the  cancelled  wills  was 
offered  for  probate,  and  rejected. 

On  the  same  15th  of  August  1827.  an  agree- 

lentwasentered  into  by  Francis  W.  Luckett, 
William  P.  Luckett,  Matilda  D.  Luckett  and 
her  husband  Thomas  H.  Luckett,  Horace 
Luckett,  Ludwell  Luckett,  Henry  F.  Luckett 

id  Alfred  Luckett,  under  their  respective 
hands  and  seals,  reciting  that  an  instrument 
purporting  to  be  the  last  will  and  testament 
of  Leven  Luckett  deceased  had  that  day  been 
presented  to  the  court  for  probate,  and 
owing  to  some  legal  informality  rejected, 
and  that  it  was  the  desire  of  the  repreeenta- 
□f  the  said  decedent,  that  his  estate 
should  be  disposed  of  according  to  the  tenour 
of  said  will ;  with  a  view  to  effect  which, 
they  the  said  parties  covenanted  and  agreed 
to.  with  and  amongst  themselves,  that  in 
the  division  of  the  said  estate  they  would 
abide  by  the  said  will,  Letitia  Luckett  the 
widow,  Leven  Lnckett,  and  Robert  Luckett 
who  was  then  a  minor,  though  they  never 
executed  this  instrument,  yet  assented  to   It, 

:id  desired  that  it  should  be  carried  into  ex- 

I.  The  first  suit  was  a  bill  exhibited  by 
Horace,  Thomas  H.  and  his  wife  Matilda, 
Henry,  Alfred,  Leven  and  Robert  Luckett, 
children  of  the  decedent,  and  Letitia  Luck- 
ett his  widow,  in  the  superior  court  of  chan- 
cery holden  at  Winchester,  against  Francis, 
William  and  Ludwell  Luckett,  for  the  pur- 
pose of  having  specific  execution  of  the 
agreement  of  August  15,   1827. 

Francis  and  William  Luckett,  in  their 
answers,  resisted  the  specific  execution,  on 
the  ground  that  they  had  executed  the  agree- 
ment without  having  ever  read  the  last 
53  *will,  and  under  a  mistaken  tKlief 
that  it  contained  the  same  provision 
giving  them  each  a  legacy  in  money  to 
equalize  their  shares  of  land,  which  was 
contained  in  the  two  farmer  cancelled  wills. 
Ludwell  Luckett  also,  by  his  answer,  ob- 
jected to  the  specific  execution  of  the  agree- 
ment, because  it  would  work  injustice  to  his 
brothers  Francis  and  William,  although  it 
was  a  matter  of  indifference  to  him,  person- 
ally, whether  the  agreement  were  specifically 

II.  The  other  suit  was  brought  in  the  same 
court,  by  William  Luckett  against  all  the 
other  parties,  alleging,  that  he  had  executed 
the  agreement  of  August  15,  1827  without 
having  read  the  last  will,  or  either  of  the 
two  former  wilts,  and  under  a  mistaken  be- 
lief that  all  the  wills  contained  the  equal- 
izing provision  in  favour  of  himself  and  his 
brother  Francis  ;  and  alleging  further,  that 
the  agreement  refers  e 
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offered  for  probate  on  the  same  day  with 
dale,  and  only  the  cancelled  irillB  were  that 
day  offered,  so  that  the  agreement  does  not, 
literally  taken,  confirm  the  last  will,  and,  in 
effect,  leavee  it  uncertain  which  was  the  will 
thereby  confirmed  ;  and  therefore  praying, 
that  the  agreement  should  be  set  aside. 

The  answers  of  Francis  and  Ludwcll  Luck- 
ett  referred  to  their  answers  in  the  first  suit. 
Robert,  Alfred,  Letitia  the  widow,  Horace, 
Henry,  and  Thomas  H.  the  husband  of  Ma- 
tilda Luckett,  by  their  answers,  earnestly  in- 
sisted on  the  ag-reement.  The  answer  of 
Horace  Cuckett  alleged  positively,  that  both 
Francis  and  William  Luckett  well  knew, 
when  they  entered  into  the  agreement, 
that  the  last  will  contained  no  provision 
for  making  their  lands  equal  to  200  acres 
each;  and  that  the  agreement  was  intended 
and  understood  to  refer  to  that  will,  and 
other. 

Many  depositions  were  taken  and    filed 
both  sides.     But   it   did   not    clearly   appear 
whether     Francis     and     William      Luckett, 
when    they  executed  the    agreement, 

54  *were  or  were  not  in  ignorance  and 
under  mistake,  as  they  alleged,  respect- 
ing the  provisions  of  the  last  will.  The  evi- 
dence developed  some  circumstances  which 
seemed  to  make  it  probable  that  they  were, 
and  others  leading  to  (he  opposite  conclu- 

The  causes  were  heard  together  in  the 
court  of  chancery ;  when  the  chancellor  de- 
creed apecific  execution  of  the  agreement, 
according  to  the  prayer  of  the  first  bill,  and 
dismissed  the  other  with  costs.  Francis 
and  William  Luckett  appealed  to  this  court ; 
both  of  them  from  the  decree  in  the  first  suit, 
and  William  Luckett  from  the  decree  dis- 
missing his  bill. 

In  the  argument  here,  by  Leigh  for  the 
appellants,  and  Johnson  for  the  appellees, 
two  questions  were  discussed:  1.  The  ques- 
tion of  fact,  whether  Francis  and  William 
Luckett,  or  either  of  them,  executed  the 
agreement  in  ignorance  and  under  mistake, 
as  they  alleged  ?  And,  2.  Supposing  they 
did,  whether  equity  will  nevertheless  decree 
specific  execution,  upon  the  ground  that  the 
agreement  was  fair  in  itself,  and  calculated 
and  designed  to  preserve  the  peace  of  the 
family?  The  counsel  for  the  appellants 
earneitly  contended,  that  all  the  cases  de- 
cided sustaining  similar  agreeroents,  were 
cases  in  which  the  parties,  acting  with  full 
knowledge  of  all  the  doubts,  whether  of  fact 
or  law,  relating  to  the  subject  of  their  agree- 
ment, and  designing  to  settle  those  doubts 
and  prevent  or  end  disputes  by  a  compro- 
mise, entered  into  the  agreement  with  that 
view  :  and  that  there  was  no  authority  what' 
ever  for  the  proposition,  that  an  agreement, 
because  entered  into  between  members  of  a 
family,  and  importing  a  compromise  of  their 
respective  rights  or  claims,  will  be  specifi- 
cally enforced  against  parties  who  executed 
it  in  ignorance  or  under  mistake,  any  more 
than  if  it  had  been  an  agreement  between 
mere  strangers. 

55  'The  following  authorities  were  cited 
and   examined;    1    Story's    Equity,   § 


Id.  §  749,  750,  751.  769  ;  Jeremy's  Equity,  p. 
3S8,  368,  9;  Fonbl.  Eq.  107,  note  (t);  Pusey  v. 
Debouvrie,  3  P.  Wma.  315  ;  Evans  v.  Lewel- 
len,  2  Bro,  C.  C.  150;  S.  C,  Cox's  Ch.  Rep. 
333  ;  Cory  v.  Cory.  1  Ves.  sen.  19  ;  StapiltoD 
V.  Stapilton,  1  Atk.  2  ;  Cann  v.  Cann,  1  P. 
Wms.  727  !  Stockley  v.  Stockley.  1  Ves.  A 
Beam.  23;  Harvey  v.Cook,  4Rus8,  34  ;3Cond. 
Eng.  Ch.  Rep.  556  ;  Frank  v.  Frank,  1  Ch. 
Cas.  84  ;  Leonard  v.  Leonard,  2  Ball  &  Beatt. 
182. 

PARKER.  J.  The  flrat  suit  is  to  enforc* 
the  specific  execution  of  an  ageement ;  the 
last,  to  set  it  aside.  The  chancellor  decreed 
specific  execution  according  to  the  prayer  of 
the  first  bill,  and  dismissed  the  other:  and 
I   am  of  opinion   that  he  did  right  in    botb 

First,  Because  it  is  not  proved  to  my  sat- 
isfaction, that  when  Francis  and  WllHam 
Luckett  executed  the  agreement  of  the  15th 
of  August  1S27,  they  were  in  fact  ignorant 
of  the  provisions  of  the  last  will  of  their 
father.  The  facts  and  circumstances  tend- 
ing to  shew  their  ignorance  or  knowledge 
are  nearly  equally  balanced,  and  the  burden 
of  proof  is  upon  them,  to  shew  clearly  a 
mistake. 

2dly,  Because,  if  they  did  believe  that 
will  to  contain  what  has  been  called  the 
equalizing  provision,  it  was  belief  indnced 
by  gross  negligence,  which  equity  ought  not 
to  relieve  against.  All  the  papers  were  be- 
fore them,  and  they  had  only  to  examine 
them  before  the  agreement  was  signed,  to 
know  what  they  were  doing.  They  were  ap- 
pointed executors  in  the  last  will,  and  the 
agreement  of  the  15th  of  August  was  drawn 
up  by  Francis,  with  the  obvious  intention, 
as  I  conceive,  of  establishing  that  paper, 
and  no  other;  and  so  all  the  parties  under- 
stood it.     By  the  slightest  diligence,  a   full 

knowledge  of  the  contents  of  this  pa- 
56        per  "might  have  been  obtained ;  and 

it  would  be  to  encourage  carelessness 
and  the  most  inexcusable  negligence,  to  re- 
lieve the  parties  against  the  consequences  of 
a  solemn  contract  entered  into  under  such 
circumstances.    1  Story's  Equity,  ch.   5,  § 

146. 

3dly,  It  is  not  clear  to  my  mind  that  the 
omission  in  the  last  will,  of  the  400  or  500 
dollars  to  Francis  and  William  Luckett,  ren- 
ders their  portions  unequal,  or  makes  the 
agreement  to  abide  by  it  inequitable.  It 
would  clearly  be  advantageous  to  them  to 
get  400  or  500  dollars  in  addition,  but  I  see  no 
proof  that  they  have  not  got  land  of  as  much 
value  as  several  others  of  the  children.  The 
testator  himself  no  doubt  thought,  at  one 
time,  that  it  would  take  400  or  500  dollars  to 
make  their  lands  equal  to  those  of  the  rest 
of  his  children,  for  he  has  said  so  in  the  can- 
celled wills ;  but  from  hia  omitting  this  clanse 
the  last  will,  we  may  infer  a  change  of 
opinion  ;  and  tliere  is  no  evidence  to  prove 
inequality,  or  to  afford  a  fair  ground  of 
presumption  that  if  Francis  and  William 
Luckett  had  carefully  read  the  last  will,  they 
would  not  have  entered  into  the  agreement. 
Much  less  is  there  any  evidence  to  shew  that 
" -ing  aside  this  agreement,  and  bHng- 


161, 120, 121, 129-132, 134 ;  Id.  p.  147,  8,  n.  4 ;  2  ing  the  real  estate  into,  tiQ{c)i|i^t,^Tr,ij^l  pro- 
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the  reveree. 

4tlily,  This  is  aa  arraagemenl  to  abide  by 
the  will  of  a.  father,  and  prevent  family  dis- 
putes. It  is,  as  far  as  I  can  see,  a  fair, 
reasonable,  praisevrorthy  compromise  of  the 
diQiculties  arisiog  out  of  a  total  or  partial 
inteslacy,  aad  ought  to  be  upheld,  whether 
the  distinction  taken  by  the  counsel  of  Fran- 
cis and  William  Lnckett  be  a  sound  one  or 
not.  1  am,  however,  strongly  inclined  to 
think  that  arrangements  made  between  the 
members  of  a  family,  to  carry  into  effect  the 
wills  of  parents,  and  to  prevent  unseemly 
dissensions  about  property  between 
57  near  relations,  ought,  on  principles  'of 
public  policy,  to  receive  greater  coun- 
teoance  from  a  court  of  equity,  than  If  the 
agreement  sought  to  be  enforced  were  be- 
tween mere  strangers.  1  Story's  Equity,  g 
132,  137. 

But  in  the  view  I  take  of  the  subject,  it  is 
unnecessary  to  discuss  this  point  by   collat- 
ing the  authorities  brought  to  the  notice  of 
the  court. 
I  am  of  opinion  to  affirm  both  the  decrees. 
The  other  judges  concurred.     Decrees  af- 


Qraysons  ' 

Pebmary.  if 


.   Richard), 
Beattv- 


—A  father  by 
deed  of  giti  conveys  land  to  a  hod.  and  shortly 
after  (he  son  volnntarlly  surrenders  tlie  deed  Co 
the  father  to  be  cancelled,  with  deslsn  to  divest 
the  title  outolhimseltand  restore  it  to  tbe  father. 
and  tile  deed  is  cancelled:  Heu>.  the  son's  LiUe  U 
Dot  divested  by  the  cancellatioD  of  the  deed,  and 
the  laud  shall  "be  cbarsed  in  eanlty  with  the  debts 

Suae— £aaM— 5«BC— Rlthts  ol  Crollton.— In  sDch 
case,  a  creditor  bavins  obtalaed  a  ludement 
acainst  the  son  subsequent  to 
Che  deed,  under  wulch  the  son  has  taken 
of  Insolvency,  is  not  only  eat 
Df  his  ladKoieat  out  of  the  land  as  sUIl  the  prop- 
erly of  the  son,  but  lie  mas  also  claim  satlsfac. 


•He  decided  the  cansea  fo  the  conrt  of  chancery. 

-^taad— BItact  of  CancsHMkm.— Where  laud  has 
been  conveyed  by  deed  of  bareain  and  sale,  tbe 
lesal  title  of  tbe  grantee  is  not  divested  by  tbe  re. 
tarn  of  the  deed  to  tlie  (crantor  to  be  cancelled. 
Jones  V.  Neale.  2  Pat.  &  H.  SSS.  3GI.  citing,  with 
approTal.  tbe  pHncipal  case. 

The  principal  case  is  cited  for  this  proposition  in 
Selbel  V.  Rapp.  »  Va.  S3,  S  S.  E.  Rep.  479:  Vaughn  v. 
Uoore,  B0  Va.  KB.  17  S.  E.  Rep.  IM:  Delaplain  v. 
Wilkinson.  17  W.Va.  271:  BMin.  loBt  (4th  Ed.)  p.  «l. 

See  monographic  nott  on  "Deeds"  appended  to 
Piolt  V.  Com..  IS  Qratt.  M4. 

SaMB-SaaM.— where  a  deed  baa  been  once  com. 
pleted  by  delivery,  so  aa  to  pass  title  to  land,  lu 
SDb«e<inenl  oral  cancellation  or  destruction,  thongrh 
by  consent  of  botb  parties,  does  not  divest  tbe 
grantee  of  title,  but  It  still  remains  in  him.  Fer 
aruson  V.  Bond.  SR  W.  Va.  SSO.  10  S.  E.  Rep.  US.  citing 
the  principal  case:  Selbel  v.  Rapp. »  Va.  IS.  8  S.  B. 
Rep.  in:  1  Mln.  Inst.  OK. 


tlon  out  of  It  of  a  simple  contract  debt  which  the 
Bonoiyesliini:  and  other  creditors  of  the  son.  who 
have  not  recovered  ludgments  aealnst  blm.  com- 
iuE  In  at  the  same  time,  shall  be  entertained  to 
claim  satisfaction  of  the  debts  dae  them  out  of 
the  same  land. 

I.  John   Richards  exhibited   a  bill   in   the 
superior     court     of  chancery    of    Winches- 
ter     against      John,      George,      and 

58  "Benjamin  Grayson,  shewing,  that  he 
recovered  a    judgment    against    John 

and  George  Grayson,  in  August  1822,  for  502 
dollars,  with  interest  and  costs,  and  they 
having  been  duly  surrendered  by  Benjamin 
Grayson,  wlio  was  their  special  bail  in  the 
action,  and  being  in  custody,  took  the  bene- 
fit of  the  statute  for  the  relief  of  insolvent 
debtors,  and  were  discharged,  surrendering, 
in  their  schedules,  only  some  debts  said  to  be 
due  to  them,  which  had  proved  wholly  una- 
vailable to  satisfy  the  judgment;  and  that 
Kicharda  had  also  a  claim  against  John 
Grayson  for  102  dollars,  due  by  promissory 
note  dated  in  May  1828.  And  the  bill  then 
alleged,  further,  that  the  defendant  Benja- 
min had,  sometime  before  the  year  1^1, 
given  to  each  of  the  defendants  John  and 
George,  who  were  his  sons,  250  acresof  land, 
and  executed  deeds  conveying  the  same  to 
them  respectively  ;  and  that  both  the  sons 
had  ever  since  and  still  remained  in  posses- 
sion of  the  lands  so  to  them  given  and  con- 
veyed ;  but  that  the  defendant  Benjamin 
had  afterwards  induced  both  of  the  sons  to 
restore  to  him  the  deeds  he  had  executed 
and  delivered  to  them  for  the  lands.  The 
object  of  the  bill  was,  to  have  satisfaction  of 
the  judgment  due  to  the  plaintiff  from  the 
defendants  John  and  George,  out  of  the 
lands  which  had  been  given  and  conveyed  to 
them  both,  and  satisfaction  of  tbe  simple 
contract  debt  due  from  John,  out  of  the  land 
which  had  been  given  and  conveyed  to  him. 
The  answer  of  Benjamin  Grayson  stated, 
that  in  April  1817,  he  conveyed  to  each  of 
his  eons  John  and  George,  200  acres  of  land  ; 
but  in  June  or  July  following,  in  conae- 
queniK  of  an  occurrence  in  his  family,  which 
made  it  necessary  that  his  lands  should  be 
divided  among  his  children  in  a  manner 
different  from  that  intended  when  those 
conveyances  were  made,  the  sons  voluntarily 
surrendered  to  him  the  deeds  he  had  given 
them,  which  had  never  been  recorded,  to  be 
cancelled,  and  they  were  actually  can- 

59  celled.     He   admitted,     that    *he     had 
allowed  the  sons,   respectively,  still   to 

reside  on  the  lands,  and  to  cultivate  the  same 
for  their  own  benefit. 

The  answers  of  John  and  George  Grayson 
were  to  the  same  effect. 

There  were  many  depositions  filed  in  the 
cause ;  but  the  evidence  did  not  vary  the 
case  from  that  stated  in  the  answers,  except 
that,  perhaps,  it  led  to  an  inference,  that  the 
surrender  of  the  deeds  by  the  sons  to  the 
father  occurred  at  a  laler  date  than  that  stated 
in  the  answers,  namely,  in  1820,  '21  or  '22, 
but  still  prior  to  the  date  of  Richards' s  judg- 

II.  Thomas  and  Otho  Beatty  also  exhibited 
a  bill  against  John  and  Benjamin  Urayeon, 
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■hewing  tbat  John  Grajaon  was  indebted  to 
them  on  a  bond  for  the  sum  of  51  dollars 
with  some  arrears  of  interest ;  aad  making- 
the  same  allegations  touching-  the  g-ift  and 
conveyance  of  land  by  the  defendant  Benja- 
min to  his  son  John,  as  were  contained  in 
the  bill  of  Hichards  ;  this  bill  likewise  prayed 
satisfaction  of  the  bond  debt  due  from  the 
defendant  John  to  the  plaintiffs,  out  of  the 
land  so  given  and  conveyed  to  him  by  the  di 
fendant  Benjamin,  The  anawers  of  the 
defendants  to  this  bill  were  exactly  to  the 
same  purpose  with  their  answers  to  Rich- 
ards'a  biU ;  and  the  proofs  in  this  cause 
were  also  the  same. 

Both  causes  coming  on  to  be  beard  together, 
the  chancellor,  being  of  opinion,  that  the 
lands  which  had  l>een  conveyed  by  Benjamin 
Grayson  to  his  sons  John  and  George,  and 
which  yet  remained  in  their  possession,  were, 
notwithstanding  the  cancellation  of  the  deeds 
of  conveyance,  liable  for  the  debt  due  from 
the  sons  to  Kichards  upon  his  judgment 
against  them  ;  and  that  the  land  which  had 
been  conveyed  to  John,  ought  to  be  charged 
with  the  debt  due  from  him  on  his  promissory 
note  to  Richards,  and  likewise  with  the 
60  debt  due  from  *him  on  his  bond  to  T.  & 
O,  Beatty :  decreed,  accordingly,  tbat 
the  money  should  be  raised  by  sale  of  the 
lands  to  be  made  by  the  marshal.  From 
which  decree,  the  defendants  appealed  to 

The  causes  were  argued  here,  by  Leigh  for 
the  appellants,  and  by  Stanardfor  Richards, 
the  appellee  in  the  first  case  ',  there  was  no 
counsel  for  T.  &  O.  Beatty,  the  appellees  in 
the  second  case. 

Leigh  contended,  let,  that  the  voluntary 
surrender  of  the  deeds  of  conveyance  by  the 
sons  John  andGeorge  to  Benjamin  tbefather, 
for  the  purpose  of  being  cancelled,  and  the  ac- 
tual cancellation  thereof,  had  the  effect  of 
divesting  th^  sons  of  all  title  on  which  the 
ciaims  of  their  creditors  could  attach. 
argued,  that  the  creditors  of  the  sons  could 
only  claim  aaliafaction  out  of  these  lands 
upon  the  strength  of  the  rights  of  their  debt- 
ors in  them  :  tbat  the  sons,  after  their  volun- 
tary surrender  of  the  deeds  to  their  father  to 
be  cancelled,  with  a  view  to  divest  them- 
selves of  the  title,  and  actual  cancellation, 
could  never  have  recovered  (he  lands  from 
their  father,  by  any  proceeding  at  law  or 
in  equity;  they  could  not  have  maintained 
ejectments  upon  proof  of  the  contents  of 
deeds  which  they  surrendered  to  be  can- 
celled ;  and  equity  would  not  have  aided 
them  to  compel  their  father  to  execute  new 
deeds  of  gift :  that  the  creditors  of  the 
sons,  claiming  under  them,  could  not  set 
up  a  title  in  them,  which  they  could  no- 
wise have  set  up  for  themselves:  and  that, 
therefore,  the  debts  due  to  the  appellees  ought 
not  to  have  been  charged  on  the  lands.  He 
said,  there  was  no  authority  to  the  point, 
that  after  a  voluntary  surrender  of  a  deed  of 
gift  of  lands  by  the  donee  to  the  donor  to  be 
cancelled,  for  the  purpose  of  divesting  the 
title  of  the  donee  and  revesting  it  in  the 
donor,  and  the  actual  cancellation  of  such 
deed,  no   fraud  or  mistake  being  imputable 


to  the  transaction,  any  title  remained  in  the 
donee  for  the  benefit  of  his  subsequent 

61  •creditors,  or  for   any   purpose   what- 
*ever.     And  to  shew  that  there   was   no 

such  authority,  he  cited  and  examined  4 
Cruise's  Dig.  tit.  32 ;  Deed.  ch.  26,  g  14,  15,  16, 
17,  p.  338 ;  Leech  v.  Leech,  2  Chan.  Rep.  100  ; 
13  Vin.  Abr.  Faits  or  Deeds.  X,  2,  3  ;  Nel- 
thorpv.  Dorrlngton,2  Lev.  113;  Woodward 
V.  Aston,  Ventr,  297;  Claveringv.  Clavering, 
2  Vern.  473 ;  (and  lady  Hudson's  case,  stated 
Id.  476 ;)  7  Bro.  P.  C.  410 ;  8.  C.  on  appeal  ; 
Bolton  v.  Bishop  of  Carlisle,  2  H.  Blacks. 
263 ;  Roe  v.  Archbishop  of  York,  6  East  86  ; 
Marshall  v.  Flsk,  6  Mass.  Rep.  24  ;  Hatch  v. 
Hatch,  9  Mass.  Rep.  24  ;  Inhabitants  of  Con- 
way v.  Inhabitants  of  Deerfield,  11  Mass.  Rep- 
327. — But  2ndly,  supposing  the  decree  right 
in  charging  the  judgment  debt  due  to  the 
appellee  Richards,  on  the  lands  which  had 
been  conveyed  to  John  and  George,  he  said 
it  was  wrong  in  charging  the  simple  contract 
debt  due  from  John  to  Richards,  and  hi* 
bond  debt  due  to  the  appellees  T.  &  O.  Beatty. 
upon  the  land  that  had  been  conveyed  to  him  ; 
for  if  the  title  remained  in  him  notwith- 
standing the  cancellation  of  his  deed,  yet 
his  creditors  could  only  acquire  a  lien  on  it 
by  getting  judgments  against  him.  Tate  v. 
Liggat,  2  Leigh  84. 

Stanard  cited,  on  the  first  point,  Gilb.  Law 
Ev.  95,  and  Magennls  v.  Mac  Cullogh,  Gilb. 
Rep.  236,  and  relied  on  that  case  and  the 
case  of  Roe  v.  Archbishop  of  York,  to  shew, 
that  the  cancellation  of  the  deeds  did  not  di- 
vest the  title  of  the  sons  John  and  George, 
and  restore  it  to  the  father  Benjamin.  He 
remarked,  that  the  reaaoning,  in  those  cases, 
upon  the  effect  of  the  english  statute  of 
frauds,  was  equally  applicable  to  the  provi- 
sion of  our  statute  of  conveyances,  1  Rev. 
Code,  ch.  99,  g  1,  p.  361,  "  that  no  estate  of 
inheritance  or  freehold,  or  for  a  term  of 
more  than  five  years,  in  lands  or  tenements, 
shall  be  conveyed  from  one  to  another,  un- 
less the  conveyance  be  declared  by  writing 
sealed  and  delivered."  Indeed,  the  statute 
alone  was  conclusive  of  the  point.  For  the 
deeds  of  the  father  to  the  sons  certainly 

62  "vested  the  title  of  the  lands  in  them, 
and  that   title  could   no  otherwise   be 

conveyed  back  to  the  donor  but  by  deed  ; 
nor  could  the  cancellation  of  the  deeds,  by 
any  violence  of  construction,  be  held  tanta- 
mount to  a  reconveyance.  Then  as  to  the 
other  objection  to  the  decree  ;  he  said,  that 
the  appellee  Richards,  having  a  right  to 
resort  to  the  court  of  chancery  for  satisfac- 
tion of  the  judgment  debt  due  to  him  from 
John  and  George,  out  of  the  lands  conveyed 
'o  them,  had  a  right  to  tack  bis  simple  cun- 
ract  claim  against  John  to  his  judgment 
igainst  htm,  especially  as  the  debtor  (except 
for  his  right  in  this  land)  was  insolvent. 
And  while  Richards  was  properly  enter- 
tained to  charge  the  debts  due  to  him  on  the 
question,  as  the  property  of  the 
debtors,  any  other  creditor  of  the  same 
debtors,  or  of  either  of  them,  was  sJso  prop- 
erly entertained  to  ask  satisfaction  of  the 
debts  due  them  out  of  the  same  subject. 
Thecaseof  Tate  V.  Liggat  was  not  in  point 

' "      sic 
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The  court  approved  and  affirmed  the  de- 

63  'Lyle  v.  Higginbotham. 

February.  IBW.  Rlctunond. 
(Absent  Cabbu.*  j.) 

Attoney  and  Cllnt-PrlvlkcMl  CMUuulcatloat- 
Can  at  Bar.— Case  In  wMch.  ander  tbe  partlcnl: 
clrcnuutiiaceB.  a  letter  wrltteo  by  a  mortEaaree  I 
blB  attome)'.  iaformiag  blm  tbat  the  mortxat 
debt  bad  been  paid,  and  mmeaUae  blm  todUmli 
asnittben  peadlntr  to  foreclose  the  mortrace,  w; 
held  to  be  proper  ertdence  in  favonr  of  a  Hnbse- 
iinent  Incnmbrancer,  in  a  controversy  with  tl)< 
cxecDtor  of  tbe  mortcavee.  who  bad  revived  tli< 
proceedtoSH  to  foreclose:  the  attorney  sabmltUne 
to  prodnce  the  tetter,  if  directed  bl'  the  con 

do  BO. 

Daniel  Higg-inbothatn  being-  a  creditor  of 
Philip  Kyan  by  three  aereral  jadgrmenta, 
obtained  in  1809,  ISll  and  1812,  respectively, 
bronght  a  auit  in  Nelson  county  court  in 
chancery,  to  have  aatisfaction  of  the  debts 
ont  of  a  tract  of  land  conveyed  by  Philip 
Ryan  to  his  son  WilHam.  by  a  deed  which 
the  plaintiff  allei^ed  to  be  voluntary,  and 
therefore  fraudulent  and  void  as  to  him. 
The  canse  beingf  removed  to  the  superior  court 
of  chancery  of  Lynchburg  by  appeal,  that 
conrt,  on  the  19th  of  October  1820,  made  a 
decree  setting  aside  the  conveyance,  and 
directing  the  marshal  to  sell  the  land  at 
pnblic  auction,  upon  anch  credit  as  might  Im 
agreed  to  by  the  parties,  and  out  of  the  pro- 
ceeds pa;  the  plaintiff  the  amount  of  his 
judgments,  with  the  coats  of  his  suit  in 
cliancery.  The  marshal  acconlinglysold  the 
land  npon  a  credit  of  tvrelve  months,  agreed  to 
by  tbe  parties ;  and  at  the  sale,  John  Marr 
became  the  purchaser,  at  the  price  of  665 
dollars,  for  which  he  executed  his  bond  pay- 
able on  the  15th  of  December  1821.  The 
amount  due  to  Ulgginbotham  at  the  time  of 
the  sale  was  597  dollars  55  cents;  which 
amount,  together  with  the  expenses  of 
64  "sale,  being  deducted  from  the  pro- 
ceeds, there  remained  a  balance  of 
only  33  doUars  77  cents. 

At  this  stage  of  the  proceedings,  James 
Lyie  administrator  of  James  Lyle  deceased, 
who  in  hislifetime  waa  thesurvivingpartner 
of  the  mercantile  firm  of  George  Klppen  & 
Company,  exhibited  his  bill  in  the  same 
superior  court  of  chancery,  against  Daniel 
Higgintratham,  Philip  Ryan  and  William 
Ryan,  the  parties  to  tbe  former  suit,  and 
John  Marr  the  purchaser  at  the  sale  made 
by  the  marshal ;  setting  forth,  that  in  the 
year  1798,  Philip  Ryan,  being  Indebted  to 
George  Kippen  &  Co.  in  the  sum  of  ;^130.  9. 
S.  esectited  a  deed  of  trust  to  secure  the  pay- 
ment thereof,  bearing  date  the  2lBt  of  Au- 


*He  had  formerly  been  coansel  for  James  Lyle 
senior,  the  testator  of  the  appellant,  and  was  after- 
wards examined  as  a  wttneis  In  tbe  controversy. 

tSee  monoffraphic  ikU  on<"Attorney  and  Client" 
appeodcd  to  Jobnaoa  v.  Olbbons.  !7  QratL  «3£. 


gust  1798,  which  deed  wqs  duly  recorded, 
whereby  he  conveyed  the  same  tract  of  land 
which  had  been  aold  under  the  decree  of  the 
conrt  for  the  satisfaction  of  Ulgginbotham 'a 
demand.  That  the  debt  secured  by  that 
deed  waa  atill  unsatiafied,  except  the  sum  of 
.^30.  paid  on  the  2lBt  of  July  1800.  That 
James  Lyle,  the  testator  of  the  plaintiff,  in 
his  lifetime,  brought  a  suit  in  the  county 
court  of  Nelson,  in  the  name  of  George  Kip- 
pen &  Co.  to  aubject  the  land  to  the  payment 
of  the  debt  due  the  firm,  which  suit  was  yet 
pending  and  undetermined.  That  the  land 
was  worth  double  the  price  for  which  it  waa 
sold  by  the  marshal.  The  bill  prayed,that  the 
final  decree  in  Higginbotham'a  autt  be  sus- 
pended until  the  plaintiff's  claim  under  the 
trust  deed  should  be  paid,  or  provision  made 
for  its  payment ;  that  Marr  the  purchaser 
at  the  marahara  sale  be  restrained  from 
paying  over  any  part  of  the  purchase  money 
to  Higginbotham  or  any  other  person,  except 
by  order  of  the  court  i  that  the  record  and  pro- 
ceedings in  the  suit  of  George  Kippen  &  Co. 
against  Philip  Ryan,  to  enforce  the  deed  of 
trust,  be  removed  into  this  court,  in  order  to 
a  final  decision  thereof ;  and  general  relief. 

The  trust  deed  of  the  21st  of  August  1798 
was  exhibited  with  the  bill.  The  rec- 
65  ord  of  the  suit  of  George  'Kippen  & 
Co.  against  Philip  Ryan  was  also  ex- 
hibited. It  appeared  that  the  snbpcena  tn 
the  cause  was  issued  in  May  18l}2 ;  after 
which,  tbe  suit  was  continued  at  rules  until 
July  1820,  when  an  order  of  dismission  for 
want  of  bill  was  entered  in  court.  In  June 
1821,  this  order  waa  aet  aaide  by  consent  of 
the  parties,  and  the  cause  reinstated.  And 
these  were  all  the  proceedings  which  had 
taken  place  in  the  auit. 

Philip  Ryan  answered,  admitting  that  the 
debt  due  to  George  Kippen  &  Co.  and  se- 
cured by  the  deed  of  trust,  was  still  unaatis- 
Aed,  except  about  100  dollars  which  he  had 

UiggintMtham,  in  his  answer,  disclaimed 
all  knowledge  of  the  debt  asserted  by  tlie 
plaintiff;  called  for  proof  thereof;  and  in- 
siated  upon  the  presumption  of  payment  aris- 
ing from  the  lapse  of  time  since  the  deed  of 
trust  was  executed,  upon  the  laches  of  Kippen 
&  Co.  and  upon  the  dismission  of  their  suit 
against  Ryan,  aa  presenting  a  bar  to  the 
relief  now  sought  by  the  plaintiff's  bill. 

Marr,  In  his  answer,  also  relied  upon  the 
preaumption  against  the  plaintiff's  claim, 
arising  from  the  lapse  of  time,  and  insisted 
upon  his  purchaae  at  the  marshal's  sale. 

As  to  William  Ryan,  the  bill  was  taken 
pro  confesso. 

By  the  evidence  in  the  canse  it  appeared, 
that  in  the  year  1770,  John  Ryan  senior,  the 
father  of  Philip  Ryan,  being  indebted  to 
George  Kippen  St  Co.  In  the  aum  of  j^2I3. 
executed  a  deed  of  trust  upon  a  tract  of  land 
of  about  400  acrea  in  Amherst  connty,  to 
re  the  payment  of  that  debt:  that  John 
Ryan  senior  died,  leaving  John  Ryan  junior 
his  eldest  aon  and  heir  at  law  ;  who,  in  the 
year  1786,  executed  a  letter  of  attorney  to 
William  Bibb  and  George  Gillespie,  empow- 
ering them  to  sell  all  the  estate  which  John 
Ryan  senior  left  in  the  county  of  Amherst, 
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and   pay   hU  debts:  that  Bibb  being  dead. 
Gillespie  the  survivinK  attorney,  on  the 

66  21st  of  "Augrust  1798,  by  deed  of  bargain 
and  sale  of  that  date,  conveyed  to  Philip 

Ryan  200  acres,  parcel  of  the  same  tract  which 
was  conveyed  by  John  Ryan  senior  in  1770 
for  the  security  of  George  Kippeo  A  Co.— 
and  that  this  200  acres  was  the  same  land 
which  Philip  Ryan,  by  hia  truat  deed  of  the 
21st  August  1798,  conveyed  for  the  purpose  of 
securing-  to  Kippen  &  Co.  the  payment  of 
/130.  9.  5,  which,  it  seems,  was  the  balance 
then  remaining'  due  of  their  original  demand 
against  John  Ryan  senior. 

The  affidavit  of  the  honourable  William  H. 
Cabell  was  taken  and  filed  in  the  cause.  He 
stated,  that  he  was  employed  (being  then  at 
the  bar)  to  draw  the  two  deeds  of  the  21st 
August  1798.  That  Gillespie's  conveyance  of 
the  land  to  Philip  Ryan  was  the  consider- 
ation, and  the  only  consideration,  for  Philip 
Ryan's  trust  deed  in  favour  of  Kippen  A  Co. 
it  being  understood  and  intended  by  all  the 
parties  that  the  payment  of  the  debt  due  to 
Kippen  &  Co.  should  be  a  discharge  of  so 
much  of  the  purchase  money  which  Philip 
Ryan  had  contracted  to  pay.  That  affiant 
was  afterwards  employed  by  Jimes  Lyle  sen- 
ior, a  partner  of  the  firm  of  Kippen  &  Co.  to 
collect  the  debt  for  which  Philip  Ryan  had 
thus  became  bound;  but  that,  entertaining 
strong  doubts  whether  Ryan  had  derived 
any  title  to  the  lard  by  the  conveyance  from 
Gillespie  alone,  after  the  death  of  Bibb, 
under  the  power  of  attorney  executed  to 
them  both  jointly,  and,  consequently, 
whether  he  was  liable  in  equity  for  the  debt 
secured  by  his  trust  deed,  this  afiiant  took 
no  steps  to  collect  the  money  from  htm,  and 
even  returned  to  him  an  assumpsit  of  third 
persons  for  the  sum  of  £S0.  which  he  had 
delivered  to  this  affiant,  and  which,  when  re- 
ceived, was  to  have  been  applied  in  part  die- 
charge  of  the  claim  of  Kippen  &  Co. — and 
advised  him  to  bring  a  friendly  suit  in  chan- 
cery, for  the  purpose  of  ascertainingwhether 
he  had  acquired  a  good  title  to  his  land  : 

67  but  thissuit  was  never  brought  "so  far  as 
affiant  knew:  and  thus  the  matter  rested 

until  he  left  the  bar  in  180S.  Ryan  never  ques- 
tioned the  justice  of  the  demand  against  his 
father's  estate,  nor  entertained  the  least 
doubt  of  his  own  obligation,  at  law  or  in 
equity,  to  pay  the  amountsecured  by  his  deed 
of  trust,  until  this  affiant  communicated  the 
doubt  to  him.  Nor  did  he  ever  pretend  that 
he  had  paid  the  debt. 

The  cause  was  heard  on  the  24th  day  of 
May  1823 ;  when  the  court,  being  of  opinion 
that  the  trust  deed  of  the  2Ut  of  August 
1798  gave  priority  to  the  demand  of  the 
plaintiff  over  that  of  the  defendant  Higgin- 
botham,  and  that  a  resale  of  the  land  would 
probably  be  beneficial  to  those  interested  in 
the  proceeds,  decreed  that  the  bond  of  Marr 
the  purchaser  at  the  former  sale  should  be 
delivered  up  to  him  to  be  cancelled,  and  that 
unless  the  defendants  should,  within  six 
months,  pay  the  plaintiff  ^113.  1.  1.  with 
interest  from  the  21st  of  January  1800  till 
payment,  and  his  costs  of  suit,  the  marshal 
should  proceed  to  sell  the  land  for  cash,  and 
out  of  the  proceeds  pay  to  the  plaintifF  his 


debt,  interest  and  coats  aforesaid;  the  sur- 
plus, if  any,  after  defraying  the  expenses  of 
sale,  to  be  paid  over  to  the  defendant  Hig- 
ginbotham.  The  marshal  was  directed  to 
report  hia  proceedings  to  the  court,  in  order 
to  a  final  decree. 

He  accordingly  reported  that  he  had  sold 
the  land,  on  the  lOth  of  January  1824.  to 
Robert  Mitchell  the  highest  bidder  for  the 
same,  at  the  price  of  901  dollars ;  of  which, 
after  deducting  the  expenses  of  sate,  there 
remained  the  sum  of  874  dollars  62>i  cents, 
to  be  applied  towards  the  satisfaction  of  the 
plaintiff's  demand.  This  report  was  con- 
firmed by  the  court,  and  the  marshal  directed 
to  convey  the  land  to  the  purchaser. 

On  the  18th  of  May  1825,  the  court,  pro- 
ceeding to  make  a  final  disposition  of  the 
two  causes  of  Lyte  adm'r  &c.  against  Hif;- 
ginbotham     and   others,  and   Higgin- 

68  botham  "against  Ryana,  decreed  that 
Philip  Ryan,  pay  to  Lyle,  the  ptaiiitifT 

in  the  firstmentioned  suit,  45  dollars  72  cents 
with  interest  from  the  10th  of  January  1834 
till  paid  (being  the  balance  due  after  credit- 
ing the  proceeds  of  the  land)  and  his  costs 
of  suit  ;  and  that  the  decree  in  the  secotid 
suit,  directing  a  sale  of  the  land  for  the  sat- 
isfaction of  Higginbotham's  demand,  be  set 
aside,  and  that  suit  dismissed,  there  being  no 
longer  any  necessity  for  maintaining  the 

In  January  1827,  Higginbotham  exhibited 
a  bill  of  review  against  Lyle  administrator 
&c.  Philip  Ryan,  William  Ryan,  and  John 
Marr,  reciting  the  proceedings  had  in  the 
two  suits,  and  alleging  thai  since  the  deter- 
mination of  those  i^uits,  and  within  a  few 
days  past,  he  had  discovered  new  and  impor- 
tant evidence,  which  he  could  not  bT  any 
diligence  have  discovered  sooner,  and  which 
he  was  advised,  if  known  and  proved  upon 
the  hearing,  would  have  changed  entirely 
the  nature  of  the  decrees,  and  was  now  suf- 
ficient to  reverse  the  same  upon  a  bill  of 
review.  He  alleged  that  he  had  discovered, 
and  he  accordingly  charged,  that  the  defend- 
ant Philip  Ryan,  the  alleged  debtor  and 
mortgagor  of  Lyle's  testator,  did,  previous 
to  the  year  1810.  by  the  hands  of  a  certain  H. 
Rose,  fully  discharge,  pay  and  satisfy  the 
mortgage  debt  in  the  proceedings  mentioned, 
and  that  Lyle's  testator  did,  by  written  docu- 
ments, explicitly  acknowledge  such  payment, 
and  at  the  same  time  direct  the  dismission 
of  a  suit  previously  instituted  against  the 
said  Ryan  to  foreclose  the  said  mortgage. 
That  these  documents,  consisting  of  letters 
written  and  statements  furnished  by,  Lyle's 
lestator  in  his  lifetime  to  a  certain  Thomas 
S.  M'Cleland  hia  counsel,  were  in  the  posses- 
sion of  M'Cleland,  and  complainant  hoped  to 
have  the  tienefit  of  them  upon  the  hearing, 
by  a  subpcena  duces  tecum  directed  to 
M'Cleland,  unless  they  should  be  voluntarily 
furnished.  The  bill  further  charged,  that 
the   decree  in  favour  of  Lyle  was  pro- 

69  cured  *by  fraud  and  collusion  between 
Lyle,  or  his  agent,  and  Philip  Ryan. 

Wherefore  this  complainant  prayed  that  the 
decrees  in  the  former  suits  might  be  re- 
viewed and  reversed,  and  correct  decrees  en- 
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tered  according  to  th«  right  and  justice  of 
the  case. 

The  document!  referred  to  va  the  bill  were 
produced  bjM'Clelaiid  in  the  progress  of 
the  cause,  under  a  subpcena  duces  tecum. 
The;  consisted  of  a  letter  from  James  Lyle 
senior  to  M'Cleland,  of  the  28th  April  ISID. 
another  letter  from  Lyle  to  M'Cleland,  of 
the  29th  June  ISIO,  and  a  list  of  chancery 
suits  brought  in  Nelson  countj  court  bj 
M'Cleland  for  Lyle  (with  M'Cleland'a  charge 
in  each  of  them  for  professional  services), 
which  appeared  to  have  been  furnished  by 
M'Cleland  to  Lyle  at  his  request,  and  after- 
wards relumed  with  Lyie's  letter  of  the  29th 
June.  Theletterof  ttae28tb  April  contained 
(inter alia)  the  following  passage :  "I  observe 
the  list  of  suits  under  your  care  ;  but  what  I 
want  most  is  the  situation  they  now  stand 
in,  the  ability  of  the  debtors,  and  the  pros- 
pect of  recovering,  and  when.  To  save  you 
trouble,  you  have  a  list  taken  from  your  let- 
ter, with  a  blank  side,  that  you  may,  op- 
posite to  each,  mention  the  situation  and  cir- 
cumstances of  each,  as  far  as  you  can 
get  information ;  and  when  you  have  an- 
nexed your  notes,  you  will  please  return  it  to 
me,  or  send  me  a  copy  of  it,  with  your  obser- 
vations." In  the  letter  of  June  29,  1810,  the 
testator  said  :  "Our  suits,  George  Kippen  4 
Co.  against  Philip  Ryan,  John  Brown,  and 
Henry  Tennison,  were  all  ordered  to  be  dis- 
missed three  years  ago  by  mr.  Ogg.  It  is 
strange  they  should  have  been  continued  on 
the  docket.  Mr.  Ogg  declares  he  positively 
ordered  the  dismission  of  those  suits  up- 
wards of  three  years  ago.  It  must  have  pro- 
ceeded from  neglect  of  the  clerk  that  they 
were  continued.  Pray,  my  dear  sir,  see  that 
they  are  dismissed,  for  I  have  for  many  years 
beefl  charged  by  the  clerk  for  continuances." 
The  list  contained  an  entry  in  the  fol- 
70  lowing  •terms:  "Fee  v.  Phil,  Ryan, 
^1.10,  Nelson  reference  docket  for  new 
defts.      (Debt  paid  by  H.  Rose.]" 

The  bill  of  review  was  takea  for  confessed 
as  to  the  defendants  Philip  Ryan,  William 
Ryan,  and  John  Marr. 

Lyle  answered,  that  he  had  carefully 
ezamtned  the  books  and  papers  of  the 
firm  of  George  Kippen  &  Co.  and 
individual  books  and  papers  of  his  tesi 
James  Lyle,  and  bad  found  no  evidence 
whatever  of  any  payment  on  account  of 
Philip  Ryan's  mortgage  debt,  except  as  re- 
garded the  sum  of  1(>0  dollars,  paid  to  his 
testator,  and  credited  as  before  mentioned 
in  this  respondent's  bill.  He  relied  upon  the 
affidavit  of  judge  Cabell,  and  the  answer  of 
Philip  Ryan  to  the  lastmentioned  bill, 
as  proving  that  so  late  as  September  1S21, 
the  tialance  of  the  debt  remained  unpaid. 
He  suggested  that  the  letters  of  bis  testator, 
and  the  admission  of  payment,  either  did 
not  relate  to  a  suit  for  the  mortgage  debt 
DOW  in  dispute,  but  to  some  other  suit  against 
Philip  Ryan  ;  or  else  that  the  memorandum 
on  the  list  of  suits  furnished  to  respondent's 
testator  by  M'Cleland  his  counsel,  which  ia 
now  relied  upon  as  evidence  of  payment,  was 
placed  opposite  to  the  name  of  Philip  Ryan 
by  the  mistake  of  J.  B.  Ogg,  who  was  then  ,  . 
the  clerk  of  the  testator,  and  so  led  the  tes-  old 
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tator  himself  into  the  error  which  appears 

on  the  face  of  his  letter  of  June  29,  1810. 
The  statement  in  that  letter  and  the  list, 
he  urged,  must  have  been  understood  at 
the  time  as  not  applying  to  the  suit  of 
George  Kippen  &  Co.  against  Ryan  for  the 
mortgage  debt,  or  the  error  committed  in 
that  respect  must  have  been  afterwards  ex- 
plained to  M'Cleland,  otherwise  he  would 
not  have  lent  himself  to  the  injustice  of  pros- 
ecuting that  suit  for  the  great  length  of  time 
he  was  engaged  in  it  before  the  final  decree 
was  obtained,  especially  as  he  had  been  so 
regardful  of  the  pretended  rights  of  Ryan 
and  the  complainant,  as  to  disregard  profes- 
sional confidence  ;  "of  which"  {it  was  added) 
"this  respondent  does  not  mean    to  be 

71  understood *as    complaining,  for  if    it 
can  t>e  shewn  that  this  debt  was  paid 

before,  thisrespondent  will  refund  the  money 
he  has  received,  with  as  much  pleasure  as 
the  complainant  will  in  that  event  receive 
it."    The  answer  concluded  with  denying  all 

The  letters  and  list  before  described  were 
produced  by  M'Cleland  on  the  23d  of  October 
1830,  in  compliance  with  a  subpcena  duces 
tecum  executed  upon  him.  He  submitted  to 
deliver  up  the  papers,  if  the  court  should  be 
of  opinion  that  he  ought  to  do  so,  upon  con- 
sidering the  statement  made  by  him  in  rela- 
tion thereto ;  which  was,  in  substance,  as 
follows — 

In  1810,  M'Cleland  received  the  two  letters 
and  the  list  of  cases  aforesaid,  from  James 
Lyle  senior,  for  whom  he  was  at  that  time 
counsel  ;  and  in  compliance  with  the  instruc- 
tions of  Lyle  in  his  letter  of  the  29th  of  June, 
he  did.  as  he  verily  believes,  direct  the  clerk 
to  dismiss  the  suits  therein  ordered  to  be  dis- 
missed. The  suit  against  Ryan,  however, 
was  not  dismissed;  probably  (as  the  clerk 
had  informed  him)  because,  being  on  the 
chancery  reference  docket,  it  could  not  be 
dismissed  without  an  order  of  the  court. 
The  letters  and  statement  of  the  cases,  being 
supposed  by  M'Cleland  to  be  of  no  further 
use,  were  thrown  by  him  into  an  old  trunk. 
Lyle  died  in  1811 ;  and  from  that  time  until 
1821,  there  was  no  agent  of  the  firm  of  George 
Kippen  &  Co.  so  far  as  M'Cleland  knew. 
During  this  period,  the  letters  and  statement 
aforesaid  passed  entirely  out  of  his  recollec- 
tion. In  1821,  a  certain  Tarlton  Saunders, 
as  the  agent  of  Lyie's  administrator,  em- 
ployed M'Cleland  to  prosecute  the  claim  of 
George  Kippen  &  Co.  against  Phillip  Ryan, 
upon  hia  mortgage  ;  and  M'Cleland,  having 
entirely  forgotten  the  contents  of  the  letters 
and  list,  did.  as  counsel  for  Lyie's  adminis- 
trator, institute  the  suit  against  Higgin- 
botham,  Ryan  and  others,  and  obtain  the 
decree  under  which  the  mortgaged  land  was 
sold     in    satisfaction     of   that   claim. 

72  Shortly  after  that  sale,  Saunders  *re- 
quested  M'Cleland  to  make  out  a  state- 
ment of  his  account  against  the  elder  Lyle 
for  professional  services  ;  to  which  be  con- 
sented, though  he  regarded  that  account  as 
long  before  settled  and  closed.  In  preparing 
this  statement,  he  had  occasion  to  refer  to  the 
contents  of  the  old  trunk ;  and^  among  other 

papers,  he  there  disGoye^eiL  tntf^to  bis 
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surprise,  the  two  letters  and  the  list  of  cases 
before  mentioaed.  He  took  the  earliest  op- 
portunily  of  shewing- these  paper*  to  Saun- 
ders, and  requested  him  to  esamiae  into  the 
matter,  and  to  do  justice  to  Ryan,  if  it  should 
be  found  that  he  had  been  injured  by  the  de- 
cree and  sale.  About  a  year  afterwards, 
M'Cleland  and  Saunders  met  at  the  house  of 
A.  Aastin,  whom  they  had  chosen  to  settle 
the  account  of  professional  services,  about 
which  they  had  disa^eed  ;  and  there  M'Clc- 
land  again  exhibited  these  papers  to  Saun- 
ders, and  assured  him,  that  if  he  or  X,y1e 
should  not,  within  a  reasonable  time  there- 
after, explain  the  matter  and  rectify  any 
mistake  that  had  taken  place  in  the  proceed- 
ings against  Ryan,  he  would  advise  Ryan  of 
the  existence  and  contents  of  the  papers  in 
question,  and  leave  him  to  avail  himself 
thereof  in  such  manner  as  he  might  choose  : 
to  which  Saunders  made  no  reply.  The  let' 
ters,  being  vouchers  for  M'Cleland,  wert 
used  as  such  at  the  settlement,  and  their  con- 
tents mi^t  thus  have  tiecome  known  to  the 
persons  present,  and  communicated  by  some 
one  of  them  to  HiggintKitham  or  his  counsel. 
No  such  communication  was  made  by  M'Cle- 
land himself,  or  with  his  knowledge  or  con- 
sent ;  though  some  time  afterwards,  on 
being  asked  by  the  counsel  for  Higgin- 
botham  whether  he  had  not  such  letters  in 
his  possession,  he  acknowledg-ed  that  he  had, 
and  at  the  request  of  the  said  counsel,  per- 
mitted him  to  take  copies  of  them. 

The  chancellor  expressing  the  opinion  that 
the  conduct  of  M'Cleland.  as  shewn  by  his 
statement,  was  entirely  free  from  objection, 
and  that  the  letters  might  properly 
73  *be  filed  in  the  suit,  they  were  filed 
accordingly.  "  And  thereupon  "  (the 
record  proceeds)  "  the  said  M'Cleland  in  open 
court  made  oath  to  his  said  statement ;  and 
he  and  the  counsel  of  the  plaintifi  agreed 
that  the  said  letters,  as  well  as  the  statement 
by  the  said  M'Cleland,  might  be  made  use  of 
upon  the  trial  of  this  cause,  in  like  manner 
as  the  deposition  of  the  said  M'Cleland  with 
the  letters  annexed  might  be,  if  duly  taken 
nnder  a  commission  for  that  purpose." 

Lyle  on  the  next  day  (October  24,  1830) 
objected  to  the  admission  of  M'Cleland's 
statement  as  evidence,  upon  the  ground  that 
if  the  matter  thereof  could  properly  l>e  evi- 
dence at  all,  the  testimony  of  M'Cleland 
should  have  been  regularly  taken  in  the  usual 
mode,  upon  notice  to  the  adverse  party ; 
whereas  here  the  examination  was  in  open 
court,  and  without  notice. 

The  cause  was  finally  heard  on  the  1st  of 
November  1830 ;  when  the  chancellor,  declar- 
ing that  upon  every  principle  of  the  court 
he  must  take  M'Cleland's  statement,  and  the 
letters  therein  referred  to,  so  far  as  they 
might  apply  in  favour  of  the  plaintiff,  as  evi- 
dence,— decreed  that  Lyle,  out  of  his  testa- 
tor's estate,  if  so  much  thereof  be  bad,  but  if 
not,  then  out  of  his  own  estate,  should  pay  to 
Higgint>otham  the  whole  amount  of  his  judg- 
ments against  Ryan,  with  his  costs  both  in 
that  court  and  in  the  county  court  of  Nelson  ; 
and  should  pay  into  one  of  the  banks  at 
I<ynchburg,  subject  to  the  future  order  of  the 
court  in  the  cause,  whatever  balance  might 


remain  of  the  amount  he  had  received  from 
the  proceeds  of  the  mortgaged  land,  includ- 
ing interest  thereon  from  the  14tb  day  of  May 
1824,  when  those  proceeds  were  paid  to  him. 
Prom  this  decree  Lyle  appealed  to  this 

Johnson,  for  the  appellant. 

Stanard,  for  the  appellee. 

74  *PARKBR,  J.  I  am  of  opinion  that 
the  chancellor  ought  not  to  have  de- 
creed that  the  appellant  should  refund  the 
sum  of  money  received  by  him  under  the 
decree  of  May  1823,  without  further  enqniry 
as  to  the  payment  of  the  debt  from  Ryan  to 
George  Kippen  and  Co.  by  directing  an  issue. 
or  otherwise. 

There  are  several  circumstances  in  the 
case,  even  independent  of  the  admissions  of 
Ryan,  which  render  it  highly  probable  that 
the  debt  might  not  have  been  paid.  If  it  was 
doubtful  how  far  bis  answer  was  evidence 
against  the  appellee  (who,  in  his  bill  of 
review,  charges  collusion  and  calls  upon  bim 
to  answer)  he  might,  upon  the  trial  of  an 
issue,  he  examined  as  a  witness  ;  and  on  the 
same  tKal  the  books  and  papers  of  the  firm 
of  George  Kippen  &  Co.  might  be  produced, 
if  required  by  the  appellee,  and  would  no 
doubt  afford  persuasive  evidence  the  oneway 
or  the  other. 

The  letters  referred  to  in  the  bill  seem  to 
me  not  to  be  sufBciently  authenticated,  for  I 
regard  M'Cleland's  statement  as  no  part  of 
the  case,  and  do  not  think  that  the  answer  of 
Lylecan  be  fairly  considered  as  an  admission 
of  their  genuineness.  I  am  moreover  doubt- 
ful how  far,  if  genuine,  they  ought  to  be 
received  in  evidence.  The  disclosure  of  these 
letters  by  the  attorney  seems  to  me  to  have 
been  without  the  consent  of  the  client,  and 
to  some  extent,  at  least,  thej  were  matters  of 
professional  confidence.  Parker  v.  Carter,  4 
Munf.  273.  If  the  order  to  dismiss  a  suit  is 
not  to  be  so  regarded,  the  statement  to  an 
attorney  that  the  debt  has  been  paid  is  a« 
much  under  the  seal  of  professional  confi- 
denceasanyotbercommunication.  Nor  does 
it  appear  that  it  was  ever  divulged  before, 
unless  we  receive  M'Cleland's  statement  of 
what  took  place  t>etween  Sanndcrs  and  him- 
self concerning  the  settlement  before  an 
arbitrator  ;  and  I  think  it  clear  that  his  evi- 
dence, taken  at  the  bar  of  the  court,  without 
notice,  and  at  laige  npon  the  hearing-, 

75  ought  not  to  have  been  'received.     2 
Mad.    Ch.   Pract.    435,   6;    Graves    v. 

Budgel,  1  Atk.  444. 

But  it  is  said,  on  the  authority  of  the  case 
of  Penwick  v.  Reade,  1  Meriv.  114,  that  an 
attorney  submitting  to  produce  title  deeds  in 
his  possession,  which,  if  admitted  b;  the 
principal  to  be  in  his  custody,  he  would  be 
comp^ed  to  produce,  may,  as  standing  in 
the  situation  of  the  principal,  be  also  com- 
pelled to  do  so.  This  may  t>e  admitted,  and 
is  perhaps  consistent  with  the  cases  of 
Wrieht  V.  Mayer,  6  Ves.  280,  and  Stratford 
V.  Hagan,  2  Ball  &  Beatt.  164.  But  there 
appears  to  me  to  be  a  striking  difference  be~ 
tween  the  production  of  such  deeds,  and  the 
communication  of  any  fact  disclosed  in  pro- 
fessional confidence.  The  client  himself 
could  not  be  compelled  to  discover  such  com- 
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mnnicatioDs,  for  if  he  could,  the  reasoii  of 
the  rule  which  is  meant  to  allow  uoreatrRined 
interconrse  between  client  and  attorney, 
would  be  Tlolated,  and  its  object  frustrated. 
I  therefore  think  that  this  decree  ought  to 
be  rerersed,  a.nd  the  case  sent  back  with  di- 
rectioas  to  order  an  issue  to  be  tried  before  a 
jnry,  to  ascertaia  the  fact  of  the  paymei 
the  debt  by  Ryan,  in  the  trial  of  which  issue 
the  circumstance  that  the  suit  was  directed 
to  be  dismissed  may.  if  not  admitted, 
proved;  leaving' to  the  judge  the  questi 
which  may  arise  on  the  admissibility  of  other 
testimony. 

TUCKER,  P.  The  first  and  most  impor- 
tant qaestion  in  this  case  is  whether  the 
letters  from  Lyle  to  M'Cleland  are  evidence 
in  the  cause.  The  first  objection  to  them 
based  upon  the  rule  that  an  attorney  at  law 
will  not  be  permitted  to  violate  professional 
confidence.  But  several  thiugs  must  concur 
to  bring-  a  case  within  the  rule.  The  matter 
must  have  been  one  of  professional  confi- 
dence :  it  must  have  been  at  the  time  a  secret, 
for  if  known  to  all  the  world  there  is 
76  no  reason  for  'farther  concealment: 
the  disclosure  must  be  in  invitum,  as 
it  respects  the  client  r  and  lastly,  if  it  might 
be  forced  from  the  client  by  the  rules  of  the 
court,  pari  ratione  it  may  be  drawn  from  thi 
attorney.  In  tbiscase,  every  one  of  these 
ingredients  is  wanting.  First,  the  direction 
by  letter  to  dismiss  the  suit  was  not  a  matter 
of  professional  confidence,  though  it  might 
have  been  made  so,  if.  before  compliance,  it 
had  been  countermanded.  For  an  order  to 
dismiss  a  suit  requires  an  act  to  be  done 
which  in  itself  implies,  and  in  its  execution 
operates,  a  disclosure  of  the  order  itself, 
since  the  attorney  could  not  properly  dismiss 
without  authority.  It  was  not,  then,  a 
matterof  professional  confidence.  Secondly, 
if  it  had  been,  it  had  long  before  been  divulged 
at  the  settlement  tMtween  M'Cleland  and 
Saunders  before  an  arbitrator.  Thirdly, 
it  ii  not  in  invitum  ;  for  the  defendant,  in 
his  answer,  expressly  disavows  any  com- 
plaint of  disregard  of  professional  confidence. 
"For,"  says  he.  "  if  it  can  be  shewn  that 
this  debt  was  paid  before,  this  respondent 
will  refund  the  money  he  has  received,  with 
as  much  pleasure  &c."  The  obvious  mean- 
ing of  which  is,  that  he  will  feel  pleasure  in 
repaying  what  justice  demands,  if  it  can  be 
■hewn  be  had  improperly  received  it,  even 
though  the  fact  should  be  ascertained  by  a 
breach  of  professional  confidence.  Lastly, 
if  the  plaintiff  would  have  had  a  rig-ht  to  de- 
mand the  production  of  these  letters  had  they 
been  in  the  possession  of  the  defendant, 
(about  which  there  can  be  no  reasonable 
doubt)  it  would  seem  perfectly  clear  that  the 
attorney  mig-ht  with  propriety  produce  them, 
and  indeed  be  compeUed  to  do  so.  The  case 
of  Wrijrht  V.  Mayer,  before  lord  Eldon  in 
1801,  6  Vea.  282,  seems  indeed  to  hold  a  dif- 
ferent doctrine.  But  the  case  is  unsatisfac- 
torily reported  ;  and  in  1816,  in  the  case  of 
Fenwick  V.  Reade,  1  Merivale  114,  the  same 
able  judg-e  decided,  that  an  attorney  submit- 
ting to  produce  title  deeds  of  his  client 
n  bie  possession  *as  the  court  should 


them,  if  the  principal  could  himself  have 
been  called  upon  to  do  so.  This  seems  tome 
good  sense  and  sound  reason.  I  am  there- 
fore of  opinion,  that  in  reading  these  letters, 
there  is  no  violation  of  that  professional  con- 
fidence which  it  was  the  object  of  the  rule  to 
respect  and   maintain. 

Another  objection  has  been  made  at  the 
bar,  to  the  sufficiency  of  the  proof  that  these 
letters  were  written  by  Lyle.  If  M'Cleland's 
affidavit  be  read,  there  can  be  no  doubt  of  it. 
It  is  objected  to,  however,  for  want  of  notice 
&c.  and  this  objection  may  be  sound,  unless 
we  take  it  that  the  defendant  (not  the  plain- 
tiff, as  the  record  has  it,  which  would  be 
wholly  unmeaning)  had  agreed  to  read  it  as 
if  regularly  taken.  This  I  doubt  whether  we 
can  do,  however  strongly  we  may  suspect 
that  there  is  a  mistake  in  the  record.  But 
M'Cleland's  testimony  seems  to  me  unneces- 
sary, as  the  defendant  does  not  contest  or 
call  for  proof  of  the  letters,  but  endeavours 
to  explain  away  the  supposed  mistake  in 
them.  In  this  state  of  the  case  I  shall  take 
them  as  proved,  and  the  rather,  as,  in  case  of 
their  rejection,  the  cause  would  necessarily 
go  back  for  further  proof. 

Taking  the  letters  as  evidence,  the  result 
must  be  the  afBrmance  of  the  decree.  The 
presumption  of  payment  from  length  of  time 
iscomplete,  and  is  sustained  by  plenary  proof. 
The  commencement  of  a  suit  to  foreclose, 
the  failure  for  nearly  20  years  to  file  a  bill, 
the  order  to  dismiss  the  suit,  the  memo- 
randum of  the  debt  having  been  paid  by  H. 
Rose,  leave  the  court  no  alternative  but  to 
presume  the  payment.  The  answer  of  Ryan, 
being  no  evidence  between  the  contending 
incumbrancers,  cannot  affect  this  conclusion. 
And  the  testimony  of  judge  Cabell,  so  far 
from  shewing  that  the  debt  was  due,  furnishes 
perhaps  a  clue  to  the  order  of  dismission. 
Strongly  impressed  with  the  injustice  of  the 
demand  against  Philip  Ryan,  who  had 
never  got  a  "good  title  for  the  land,  he 
may  have  communicated  his  views  to 
Lyle,  who  may  have  acquiesced  in  them,  and 
sought  and  obtained  payment  in  some  way 
from  the  heir  of  the  original  debtor.  So  it  is. 
we  have  Lyie's  statement  nearly  thirty  years 
ago,  that  the  debt  was  paid  ;  and  it  is  now 
too  late  to  ascertain  the  mode  and  circum- 
stances of  the  payment.  The  decree  must 
be  affirmed. 

BROOKE,  J.,  concurred  ;  and  further  held, 
that  the  statement  of  M'Cleland  was  compe- 
tent evidence. 
Decree  affirmed. 

I      *Catlattand  Wifa  v.  Marshall  and 

Others. 

February,  IKtS,  Hicbmond. 

(Atment  Tcckbb.*  P.) 

Willi— AaaoltiM    Olveo  In    Remainder— When  Tbey 

Ve»tt-A  teatator,  having  bequeathed  annnitlea  for 
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IWilU— VertinxofEitatea.— ThelawfavorstheresC- 
lDg  of  eautes,  as  soon  as  Che  words  of  the  lustra- 
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dnrtnehlsorlieraaturalllfe;  lUat upon  the  dea 
of  Sybella.  ber  annuity  be  glvea  and  coaiinued 
tbe  thltdctilld  of  B.  F.  dnrluB  blsorher  natur 
life  :  and  that  npon  tbe  dealli  of  Ann,  ber  annal 
be  gtTen  and  continued  to  Uie  foartb  cSllfl  of  B. 
aurlQK  bis  or  her  natural  lite.  At  tbe  date  of  ll 
will,  B.  P.  la  a  widower,  with  Ave  chlldreo. 
vbom  tbe  four  eldest  are  known  Co  tbe  testate 
tbe  second  and  third  belne  dodh.  and  tbe  fonrcb 
daUBhier  ;  and  all  of  these  Ave  children  s 


tbetc 


,    By  a 


acted  I 


s  lifetime.  B.  F.  bas  anotber  cblld: 
who.  belnic  tbe  foortb  child  at  tbe  decease  of  tbe 
atiiiDitaDC  Ann.  claims  tbe    aooalty.    Huj>.  tbe 
annuities  in  expectancy  vested  at  tbe  death  of 
testator,  in  those  children  of  B,  F.  wbo  were  then 
the  second,  third  and  fourth,  and  were  not  con- 
tingent nntU  tbe  deaths  of  the  prior  annal tan ta. 
Thomas  lord  Fairfax,    proprietor  of   the 
northern  neck  of  Virjfinia,  by   his   last   will 
and  testament,  dated  the   8th   of  November 
1777,  and  duly  executed  and  proved   to   pass 
aod   charge  real  estate,   bequeathed   to   bis 
nieces  Frances  Martin,  Sjrbella   Martia   and 
Ann   Susanna    Martin,   annuities   of   ^100. 
sterlioK  each,  for  and  during   their  natural 
lives',    the   payment   of   which    he    charged 
upon  the  real  estate  devised   by   the   will   to 
his  nephew  Denny    Martin.     To    his    three 
nephews,   the  said  Denny   Martin,  Thomas 
Bryan   Martin    and    Philip   Martin,    he   be- 
queathed all  the  negro  slaves  that  lie  should 
die  possessed  of,  to  be  equally  divided  among 
then,  share  and  staare  alike. 


D  Cheacbam  v. 


T.  Oower.  H  Va.  K6.  W  S.  E.  Rep. 
863;  Corbln  v.  Mills,  l«  QratL  iTi :  Stokes  t.  Van 
Wyck.  83  Va.  733,  3  S.  E.  Kep.  JW.  See  Sellers  v. 
Beed.  88  Va.  B7».  13  S.  E,  Rep.  7M,  opinion  of  Lewis, 
P.,  and  Cooiier  T.  Hepburn,  IS  Grat^  568.  But  see 
Hlnton  T.  MLIbum.  at  W.  Va.  171. 

Same-Same— Testator's  Deatfa,— It  is  well  settled 
that  all  devises  and  bequests  are  to  be  construed 
asvesUoBat  tbe  leKLator's  death,  unless  tbe  inten- 
tion to  postpone  the  vestlne  Is  clearly  Indicated  In 
tbe  will.  Chapman  v.  Chapman.  M  Va.  Htt.  18  S,  E. 
Rep.  91S  :  Sellers  v.  Reed,  88  Va.  377, 13  S.  E.  Rep. 
7M;  Jameson  v.  Jamesoo,  8«  Va,  61.  •  S,  E.  Rep. 
180:  Raney  t,  Heatb.  a  Pat.  &  H.  20S  ;  Hlnton  v.  Un- 
burn. iM  W.  Va.  171. 

Same- l.esacles— When  Veated-Whan  Cantlnfant— 


Wher 


afotn 


e  annexed  to 


d  by  tbe  will,  the  legacy  will  b< 
vested,  when  tbe  time  la  meant  to 
tbe  payment  or  possession  only,  but : 
when  annexed  Co  tbe  sift  itself.  T 
payable  Co  ibe  legatee  at  twenty-one, 
age.  Is  rested  :  bnt  a  legacy  payable 
twenty-one,  or  wRia  he  attains  twenty-one  Is  con- 
tingent unless  the  intermediate  Interest  Is  given 
to  bim.  In  which  case  the  legacy  is  vested.  Sellers 
V.  Reed,  S8Va.S77.nS.E.  Rep.  n4:  Major  v.  Major. 
3SOratt-B19, 

Sane— Veatlns  of  Mixed  Funds.— Tbe  vesting  of  a 
mixed  gift  of  realty  and  personally.  Is  controlled 
by  the  rules  relating  Co  devises  of  real  escace. 
Raney  v,  Heatb.  3  PaC.  &  H.  SOT  ;  Sellers  v.  Reed.  88 
Va.  3TT.  11  S.  E,  Rep,  TM. 


60  "By   a  codicil  dated  the  27th  of  No- 

vember 1779,  also  duly  executed  and 
proved  to  pass  and  charge  real  estate,  the 
testator  made  the  following  new  provisioas  : 
"The  negro  slaves  left  in  my  will  to  be 
equally  divided  between  my  nephews  Dennj 
Martin,  Thomas  Bryan  Martin  and  Philip 
Martin  esqs.  shall  be  divided  into  four  equal 
parts,  instead  of  three.  One  fourth  part 
thereof  I  give  and  devise  to  Bryan  Fairfax 
esq. —my  intent  and  meaning  being  that  he 
shall  have  an  equal  share  or  pan  of  my  saiti 
negroes  with  my  aforesaid  three  nephews. 
And  whereas  in  my  aforesaid  will  T  have 
bequeathed  an  annuity  of  ,£100.  sterling  to 
each  of  my  three  nieces  Frances  Martin, 
Sybella  Martin  and  Ann  Susanna  Martia 
during  tbeir  several  lives;  I  do  hereby 
devise  and  bequeath,  that  upon  the  death  of 
Frances  Martin,  her  annuity  of  /'lOO.  be 
given  and  continued  to  the  second  child  of 
the  aforesaid  Bryan  Fairfax,  during  tals  or 
her  natural  life;  and  that,  upon  the  death  of 
Sybella  Martin,  the  annuity  of  j^lOO.  ster- 
ling bequeathed  to  her  be  given  and  con- 
tinued lo  the  third  child  of  the  aforesaid 
Bryan  Fairfax,  during  his  or  her  natural 
life  ;  and  further,  that  upon  the  death  of  mj 
other  niece  Ann  Susanna  Martin,  the  annuity 
of  j^IOO.  sterling  bequeathed  to  her  be  given 
and  continued  to  the  fourth  child  of  the  said 
Bryan  Fairfax,  during  his  or  her  natural 
life," 

The  will  and  codicil  were  proved  and 
recorded  in  the  county  court  of  Frederick, 
in  August  1782. 

Atthe  date  of  the  codicil,  and  at  the  time 
of  the  testator's  death,  Bryan  Fairfax  had 
five  children  living;  namely,  Thomas  his 
eldest  son  and  heir,  William,  Ferdinando, 
Eliiabelh  and  Robert.  Hia  first  child,  a 
daughter,  had  died  before  the  date  of  the 
codicil  :  at  that  date,  therefore,  and  at  the 
death  of  the  testator,  Thomas  was  the  second 
child  in  the  order  of  birth,  and  the  first  in 
the  order  of  seniority  ;  and  in  the  same  order 
of  seniority.  William,  Ferdinando  and 
Klizabeth  v?ere  the  second,  third  and 
fourth,  respectively.  Bryan  Fairfax 
81  *loBt  his  first  wife  in  1778,  and  married 
again  at  aome  period  before  October 
1780.  By  his  second  wife  he  had  two  chil- 
dren, Hannah  and  Ann  ;  the  first  of  whom 
died  in  infancy. 

After  the  death  of  lord  Fairfax  and  of 
Denny  Martin,  the  manor  of  Leeds,  a  part 
of  the  real  estate  devised  to  the  latter,  was 
sold  and  conveyed  by  Philip  Martin  his  heir 
at  law,  to  James  M.  Marshall,  John  Marshall 
and  Rawleigh  Colston,  jointly  :  the  pur- 
chasers covenanting  to  pay  or  secure  to  tbe 
second,  third  and  fourth  children  of  Bryan 
Fairfax,  from  and  after  thedeaths  of  Frances, 
Sybella  and  Ann  Susanna  Martin,  respec- 
tively, the  annuities  given  to  the  said  chil- 
dren by  the  codicil  to  lord  Fairfax's  will. 

Ann  Susanna  Martin  died  in  1817.  At  that 
time  there  were  living  only  four  children  of 
Bryan  Fairfax ;  namely,  Thomas,  Ferdi- 
nando, Elizabeth,  and  Ann  the  surviving 
child  of  the  second  marriage. 

In  1826,  Charles  J,  Catlett  and  Ann  hi*  wife, 
who  before  her  marriage  was  Ann   Fairfax 
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(aurvivlag'  daughter  of  Bryan  Fairfax  b;  his 
second  wifej  exhibited  their  bill  in  the  supe- 
rior court  of  chancery  holden  at  Winchester, 
against  Jamea  M.  Marshall,  John  Marshall, 
and  the  heirs  at  law  aod  devisees  of  Rawleigh 
Colston,  who  was  then  dead,  setting'  forth  the 
provisions  aforesaid  of  the  will  and  codicil  of 
lord  Fairfax,  the  conveyance  of  the  manor 
of  Leeds  to  James  M.  Marshall,  John  Mar- 
shall andRawleigh  Colston,  and  the  covenant 
on  the  part  of  tbe  purchasers ;  insistini;,  that 
upon  the  true  construction  of  the  codicil,  the 
female  plaintiff  became  entitled,  on  the  death 
of  Ann  Susanna  Martin,  to  her  annuity  of 
^100.  sterliaKt  she  being  at  that  time  the 
fourth  child  of  Bryan  Fairfax  ;  and  praying 
that  the  arrears  of  the  annuity  accrued  since 
tbe  death  of  the  said  Ann  Susanna,  with 
interest  thereon,  might  be  decreed  to  the 
plaintiffs,  and  provision  made  forsecur- 
82  ing  to  them  the  payments  'thereafter 
to  become  due  annually  during  the  life 
of  the  female  plaintiff, 

The  defendants,  by  their  answers,  insisted 
that  according  to  the  just  construction  of  the 
codicil,  the  reversionary  interests  in  tbe 
annuities,  thereby  t>equeathed  to  the  second, 
third  and  fourth  children  of  Bryan  Fairfax, 
vested,  on  the  death  of  the  testator,  in  the 
persons  who  at  that  time  answered  the  de- 
scription in  the  codicil,  and  did  not  pass  to 
those  who  might  answer  that  description  at 
the  death  of  the  first  annuitants. 

By  the  evidence  filed  in  the  cause  it  ap- 
peared, that  lord  Fairfax  and  Bryan  Fairfax 
were  second  cousins  :  that  in  1765,  lord  Fair- 
fax granted  a  tract  of  land  of  12588  acres  to 
Bryan  Fairfax  for  life,  with  remainders  to 
his  sons  Thomas  and  William,  successively, 
in  tail  male  ;  Thomas  being  described  in  the 
grant  as  "  the  eldest  son,"  and  William  as 
"tbe  second  son,"  of  Bryan  Fairfax  ;  that 
about  the  year  1772,  Bryan  Fairfax  and  his 
wife,  with  several  of  their  children  (probably 
all  that  were  born  up  to  that  time,  of  whom 
Elizabeth  was  the  youngest)  were  at  Bath 
in  Berkeley  county,  where,  during  several 
weeks,  they  lodged  in  the  same  house  with 
lord  Fairfax  :  and  that  some  four  or  five  vis- 
its were  interchanged  l>etween  lord  Fairfax, 
who  resided  in  Frederick  county,  and  Bryan 
Fairfax,  mho  resided  in  Fairfax  county,  in 
the  boyhood  and  within  the  recollection  of 
Thomas  Fairfax,  who  was  born  about  the 
year  1761  ;  so  that  some  of  these  visits  prob- 
ably took  place  after  the  birth  of  Elizabeth, 
which  occurred  about  1770. 

The  cause  was  heard  in  Decemt>er  1627; 
when  the  chancellor,  being  of  opinion  that 
the  person  entitled  to  the  annuity  in  question 
after  the  death  of  Aun  Susanna  Martin,  was 
Elizabeth,  the  fourth  child  of  Bryan  Fairfax 
at  tbe  date  of  the  codicil  and  at  the  death  of 
the  testator,  and  not  the  female  plaintiff, 
who  answered  tbe  description  of  tbe  fourth 
child  at  the  death  of  Ann  Susanna  Mar- 
tin,—dismisaed  the  bill  with  costs.  From 
which  decree  the  plaintiffs  appealed  to  this 

&3  *Taylor  and   Robertson,  for  appel- 

lants. Three  questions  arise  upon  the 
second  cUnse  of  the  codicil :  1.  Are  the  an- 
noitieaof  the  nieces  to  be  continued  "     " 


'  second,  third  and  fourth  children  of  Bryan 
Fairfax  according  to  the  numerical  order 
of  their  births?,  2.  Are  they  to  be  con- 
tinued to  the  second,  third  and  fourth  chil- 
dren living  at  the  death  of  the  testator  in 
1782  7  3.  Or  was  it  intended  by  the  testator 
that  any  children  of  Bryan,  Fairfax,  who 
might  be  the  second,  third  and  fourth  chil- 
dren of  him,  living  at  the  death  of  the  prior 
annuitants,  Should  take  ?  We  contend  that 
the  last-mentioned  disposition  was  the  one 
intended  by  the  testator. 

The  following  propositions  of  law  are 
premised  r 

1.  In  the  construction  of  wills,  the  inten- 
tion of  the  testator  is  the  rule  and  guide ; 
and  that  is  to  be  collected  from  the  whole 
will.  Frogmorton  e.  d.  Bramstone  v.  ifoly- 
day  et  al.  ,3  Burr.  1622 ;  Oates  e.  d.  Markham 
V.  Cooke.  Id.  1686 ;  Butler  v.  Duncomb,  1  P. 
Wms.  457. 

2.  A  general  intent,  if  manifest  and  clear 
from  the  whole  will  taken  together,  will  coa- 
trol  a  particular  intent,  however  expressly 
declared.  Kobinsoa  v.  Robinson,  1  Burr.  3S  ; 
2  Fonbl.  Eq.  ch.  3,  §  2,  p.  SS.  note  (h)  ;  Roe 
e.  d.  Dodson  v.  Grew  et  al.,  2  Wils.  322 ;  Doe 
V,  Applin,  4  T.  R.  82 ;  Doe  v.  Smith.  7  T.  R. 
531 ;  Doe  v.  Cooper,  1  East  229  ;  Pierson  v. 
Vickers,  6  East  548 ;  Jesaon  v.  Wright.  2 
Bligb's  P.  C.  49 ;  Doe  v.  Harvey,  4  Barn.  & 
Ores.  620. 

3.  The  construction  of  a  will  may  be  made 
from  circumstances  as  they  were  at  the  time 
of  making  the  will.  All  Souls  College  v. 
Codrington,  1  P.  Wms.  597  ;  Godfrey  v. 
Davis,  6  Ves,  44 ;  Cartwright  v.  Vawdry,  5 
Ves.  532,  3,  4 ;  Shelton's  ex'ora  v.  Shelton, 
1  Wash.  56,  7. 

4.  Where  the  testator's  language  is  equivo- 
cal, the  circumstances  of  his  family,  or  of 
tbe  family  to  be  benefited,  are  admissible 
in    evidence,   to    put   a   construction   on  it. 

Randolph's      Peake    125 ;     Powell    on 
84        'Devises    518;   Kerman    v.     Johnson, 

Sty.  281,  293  ;   Moore  v.  Price,  3  Keb. 
49  :  Cooper  v.  Williams,  Prec.  in  Ch.  71. 

The  first  clause  of  the  codicil  was  intended 
to  benefit  Bryan  Fairfax  personally:  and 
that  tbe  second  was  meant  to  benefit  the 
family  of  Bryan  Fairfax  generally,  without 
regard  to  any  particular  child,  is  manifest 
upon  the  fallowing  considerations.  The  tes- 
tator has  used  no,  words  so  unequivocally 
designating  particular  children,  as  to  amount 
to  what  the  law  calls  a  descr'ptio  persons  : 
and  the  language  which  he  has  used  is  incon- 
sistent with  the  idea  of  any  such  particular 
designation  ;  for  it  appears  by  the  grant 
made  to  Bryan  Fairfax  in  1765.  and  by  the 
testimony  in  tbe  cause,  that  he  knew,  at  the 
date  of  the  codicil,  that  the  second  and  third 
children  of  Bryan  Fairfax  were  sons,  and 
the  fourth  a  daughter;  yet  to  each  of  '.he 
objectsof  his  bounty  he  continues  the  annuity 
during  his  or  her  natural  life;  and  this,  not 
by  an  independent  clause,  but  by  one  con- 
nected with  and  immediately  following  that 
in  which  he  has  provided  for  the  father — 
which  is  always  considered  a  strong  circum- 
stauce  to  shew  a  general  intent.  It  is  un- 
questionable, that  the  testator  did  n 
to  restrict  his  boun<  ~        "" "    -^-"- -■ 
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vidualB  who  were  the  oecoDd,  third  and  fourth 
children  of  Brjan  Fairfax  at  the  date  of  the 
codicil:  his  acquaintance  with  those  indi- 
TidualB,  viewed  in  cotinexioa  with  the  fact 
of  hie  using  lang-uagpe  which  importB  that 
each  object  of  his  bounty  mig-ht  be  either  a 
male  or  a  female,  renders  such  a  restrictive 
construction  impossible.  He  designed  to 
leave  indeterminate  and  unascertained,  at 
that  time,  the  persons  who  were  to  take  upon 
the  death  of  the  annuitants.  Nor  is  there 
anything  in  the  language  of  the  testator,  in 
the  circumstances  of  hia  own  family,  or  in 
those  of  the  family  of  Bryan  Fairfax,  which 
Indicates,  or  renders  probable,  an  intention 
that  the  persons  who  were  to  take  aanultles 
of  the  nieces  should  become  determinate 
at  his  owQ  death.     His    language  is 

85  "opposed  to  that  construction  ;  for  he 
devises,  that  "  upon  the  death  "  of  each 

annuitant,  her  annuitT  shall  be  continued 
to  "  the  second  "  &c.  child  of  Bryan  Fairfax  ; 
and  even  if  this  be  somewhat  equivocal,  and 
do  not  necessarily  import  that  the  aanuitj  is 
to  be  taken  by  such  child  as,  upon  the  death 
of  the  annuitant,  may  be  the  second.  Ac, 
Still,  that  meaning  occurs  more  obviously 
and  naturally  than  any  other ;  while  the  ex- 
traneous circumstances,  which  must  aecessa- 
rily  be  looked  to  in  every  case  like  this, 
combine  to  strengthen  the  probability  that 
such,  and  no  other,  was  the  real  Intent  of 
the  testator.  He  undoubtedly  Intended  a 
benefit  to  some  three  of  Bryan  Fairfax's 
children ;  but  he  knew  that  if  he  designated, 
by  the  terms  of  his  will,  the  particular  child 
who  was  to  succeed  to  each  particular  annu- 
ity, so  that,  before  the  death  of  the  prior 
annuitant,  the  successor  might  be  individ- 
ually known  and  named,  his  or  her  death  in 
the  lifetime  of  the  prior  annuitant  would 
cause  the  lapse  of  the  annuity,  although 
other  children  of  Bryan  Fairfax,  equally 
dear  to  him,  might  be  living  ;  and  It  is  there- 
fore unlikely  that  he  designed  to  ascertain, 
previous  to  the  death  of  the  annuitant,  the 
person  who  was  to  be  the  successor.  Sup- 
posing this  to  be  the  proper  construction  of 
the  clause,  and  that  the  testator  intended  to 
leave  the  objects  of  his  bounty  thus  indeter- 
minate until  the  period  when  that  bounty 
was  to  be  enjoyed,  such  an  intention  contra- 
venes no  rule  of  law.  The  authorities  estati- 
lish,  beyond  all  doubt,  that  where  property 
is  given  to  a  class  of  persons,  as  children, 
grandchildren,  brothers  Ac.  all  persons  that 
answer  the  description  at  the  time  for  dis- 
tributing the  fund,  no  matter  whether  they 
were  in  being  at  the  date  of  the  will,  or  were 
born  after  the  testator's  death,  nor  whether 
they  be  the  offspring  of  a  marriage  contracted 
l>efore  the  testator's  death,  or  afterwards, 
are  entitled  to  share  in  the  distribu- 
tion. Gilmore  v.  Severn,  1  Bro.  C.  C-  581 ; 
Hoste  V.  Pratt,  3  Ves.  730 ;  Hughes  v. 

86  Hughes,   3*Bro.  C.   C.  43+;    S.  C.   14 
Ves.  256  ;  Curtis  v.  Curtis,  6  Madd.  17  ; 

Ellison  V.  Airey,  1  Ves.  sen.  Ill ;  Belt's 
SuppI,  73;  Baldwin  V.  Carver  et  al.,  Cowp. 
309 ;  Attorney  General  v.  Crispin,  1  Bro.  C. 
C.  386  i  Congreve  v.  Congreve,  Id.  530 ; 
Devlsme  v.  Mills,  Id.  537 ;  Crone  v.  Odell,  1 
Ball  A  Bcatt.  459,  483 ;  Morse  v.  Morse,  2 


Cond.  Bag.  Ch.  Rep.  Sll ;  Leake  v.  Robin- 
son,2Merlv.  381,2;  Barrington  v. Tristram, 
6  Ves.  345.  If  Ann  Cattett,  then,  at  the 
death  of  Ann  Susanna  Martin  the  third  an- 
nuitant, was  the  fourth  child  of  Bryan 
Fairfax,  she  fell  within  the  exact  description 
of  the  testator,  at  the  first  moment  that  the 
annuity  could  vest  in  or  be  taken  by  any  per- 
son under  the  will ;  and  by  the  strongest  and 
clearest  analogy,  she  was  entitled  to  take  it. 
To  the  construction  which  we  contend  for,  it 
may  perhaps  be  objected  that  the  children  of 
Bryan  Fairfax  and  the  three  nieces  of  the 
testator  might  so  have  died,  as  to  render  the 
execution  of  the  will  difficult  or  impractica- 
ble. But  with  such  considerations  the  court 
has  nothing  to  do,  in  any  case  where  the  in- 
tention of  the  testator  Is  ascertained.  DifBia 
V.  Goldschmldt,  1  Meriv.  417  ;  S.  C.  19  Ves. 
566 ;  Hutcheson  v.  Jones,  2  Madd.  124.  In 
the  language  of  lord  Ellenborough  in  Driver 
V.  Frank,  3  Maule  4  Selw.  55,  6,  the  court  la 
not  warranted  in  making  another  will  for 
the  testator  than  that  which  he  has  actually 
made  for  himself,  because  inconvenience* 
which  he  did  not  foresee  or  provide  against 
might,  in  another  state  of  events,  have  re- 
sulted from  the  will  which  he  has  made. 

Johnson  and  Lieigh,  for  the  appellees,  con- 
tended that  those  of  Bryan  Fairfax's  children 
who  were  the  second,  third  and  fourth  In  the 
order  of  seniority  at  the  death  of  the  testator, 
became  entitled  to  the  annuities  in  snccea- 
slon  tothenieces  respectively.  In  maintain- 
ing this  construction  of  the  codicil,  they 
said,  they  had  not  to  encounter  any  one  of 
the  propositions  of  law  stated  by  the  connael 
for  the  appellants.  All  of  those  propo- 
87  slttons  *might  be  admitted,  without  af- 
fecting the  case  in  the  slightest  degfree. 
Supposing  the  testator's  general  intent  to 
have  t>een,  as  assumed  on  the  other  side,  to 
make  a  provision  for  Bryan  Fairfax  and  bis 
family,  that  intent  was  perfectly  consistent 
with  the  construction  for  which  they  con- 
tended :  while  that  construction  would  at 
the  same  time  explain  the  use  of  the  alterna- 
tive words  "  his  or  her,"  applied  to  each  of 
the  children  designated  :  since,  even  admit- 
ting that  the  testator  knew,  at  the  date  of 
the  codicil,  all  the  children  of  Bryan  Fairfax 
then  living,  he  could  not  know  whether,  at 
the  period  of  his  own  death,  the  second,  third 
and  fourth  children  would  be  the  same  in- 
dividuals who  then  answered  that  descrip- 
tion, or  not.  On  the  other  hand,  the 
construction  insisted  on  by  the  appellants 
Involved  consequences  which  it  was  impos- 
sible to  regard  as  having  been  within  the 
contemplation  and  intent  of  the  testator.  It 
might  be  presumed  that  he  did  not  Intend 
any  one  child  to  have  more  than  one  an- 
nuity :  yet,  according  to  the  construction  of 
the  appellants,  all  the  annuities  might  have 
gone  to  the  same  child  ;  for  possibly,  of  the 
three  annuitants,  Ann  Susanna  might  have 
died  first,  Sybella  next,  and  Frances  last, 
and  the  same  individual  might  have  been 
the  fourth  child  of  Bryan  Fairfax  at  the 
death  of  Ann  Susanna,  the  third  at  the  death 
of  Sybella,  and  the  second  at  the  death  of 
Frances.  Again,  one  and  the  same  individ- 
ual might  possibly  t^&v^f|^^,.^t^  fonrtli 
30  t."^ 
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child  of  Bi7a]i  Fairfax  at  the  death  of 
S7bella,  the  third  at  the  death  of  Fraaces, 
and  the  second  at  the  death  of  Ann  Su- 
sanna; in  which  case,  upon  the  same  con- 
stmction,  he  woald  have  taken  no  one  of  the 
annuities,  thoug'h  he  survived  all  the  annui- 
tants. And  the  person  taking  all  three  of 
the  aanuitie«,  in  the  case  first  supposed, 
might  be  a  child  of  Bryan  Fairfax  born 
after  the  testator's  death  :  while  the  person 
lo^g  all  of  them,  in  the  other  case,  might 
be  one  of  the  very  children  with  whom 

88  the  testator  wasacquainted in  his  'life- 
time.     The     general    rule    is,    that 

wherever  the  legatee  is  not  named,  but 
designated  by  description,  you  ascertain  at 
the  death  of  the  testator  who  answers  that 
description.  There  are  doubtless  excep- 
tions ;  tnit  whoever  relies  upon  an  exception 
must  take  the  onus  of  shewing  that  his  case 
falls  within  it.  In  this  case,  no  gronnd  of 
exception  has  been  sugf^ested.  The  cases  of 
Hansford  A  ox.  v.  Blliott  et  al.,  9  Leigh  79 ; 
Doe  d.  Long  v.  Prigg,  8  Barn.  A  Cres.  231 ; 
15  Bug.  C,  L.  Rep.  206 ;  Driver  v.  Frank,  6 
Price  7S;  2  Eng.  Excfa.  Rep.  370;  S.  C.  3 
Maule  A  Selw.  24 ;  Lady  Lincoln  v.  Pelham, 
10  Ves.  166 ;  Bowles  v.  Bowles,  Id.  177 ;  and 
Danvers  v.  Earl  of  Clarendon,  1  Vern.  35, 
are  strong-  authorities  in  support  of  that  con- 
slraction  for  which  the  appellees  here  con- 
tend. All  of  them  proceed  on  the  principle, 
that  the  law  favours  such  a  construction  as 
will  leave  bequests  contingent  as  short  a 
time  as  possible  :  and  this  is  more  especially 
the  case  where  legacies  are  charged  upon 
land,  since  then  the  ascertainment  of  the 
persons  entitled  is  important  as  well  to  the 
heir  or  devisee  whose  land  is  charged,  as  to 
the  legatees  themselves,  whose  interests, 
when  vested,  become  a  marketable  property, 
though  the  vesting  in  actual  possession  may 
be  still  uncertain  and  contingent.  The  cases 
cited  on  the  other  side,  in  which  a  fund  was 
t>equeathed  to  l>e  distributed  among  a  desig- 
nated class  of  persons,  are  not  adverse.  The 
result  of  them  all  is  simply  this  :  All  per- 
sons answering  the  description,  who  are  in 
esse  at  the  testator's  death,  take  vested  in- 
terests (unless  some  other  provision  neces- 
sarily keeps  them  contingent)  and  those  not 
then  in  esse  take  vested  interests  as  they 
•nccesslvel;  come  into  being  :  the  shares 
vest  in  possession  immediately,  if  there  Is 
no  particular  estate,  or  if  there  is  one,  then 
as  soon  as  it  Is  determined  :  and  even  if  some 
peculiar  provision  keep  the  shares  of  the 
legatees  conting-ent  till  the  happening  of  a 
particular  event,  still  these  contingent 

89  interests  are    'transmissible  to  their 
representatives,  if  the  persons  to  whom 

they  are  contingently  given   be  certain   and 
determinate. 

PARKER.  J.  Id  expressing  the  opinion 
which  I  have  formed  in  this  case  after  long 
consideration,  I  do  not  mean  to  enter  at 
large  npon  the  various  topics  discussed  with 
so  much  ability  by  the  counsel  who  argued 
it.  but  merely  to  state  the  grounds  of  mv 
judgment,  that  the  decree  ought  to  be  af- 

Lord  Fairfax,  by  his  will,  t>equeathed  to 
his  n" " »'--■•      n-^-..-    .-- 


and  Susanna  Martin,  and  to  each  and  every 
of  them  living  at  his  death,  an  annuity  of 
jflOO.  sterling  during  their  and  each  of  their 
natural  lives,  and  charged  his  land  devised 
to  his  nephew  Denny  Martin  with  the  pay- 
ment. This  will  is  dated  in  1777.  By  a 
codicil  thereto,  dated  the  27tb  of  November 
1779,  he  made  some  provision  for  Bryan 
Fairfax,  and  after  reciting  the  bequest  of 
the  annuities  aforesaid,  he  adds,  "  I  do 
hereby  devise  and  bequeath  that  upon  the 
death  of  Frances  Martin,  her  annuity  of 
jf^lOO.  be  given  and  continued  to  the  second 
child  of  the  aforesaid  Bryan  Fairfax,  during 
his  or  her  natural  life ;  and  that  upon  the 
death  of  Sybella  Martin,  the  annuity  of  ;£100. 
sterling  bequeathed  to  her  be  given  and  con- 
tinued to  the  third  child  of  the  aforesaid 
Bryan  Fairfax,  during  his  or  her  natural 
life  :  and  further,  that  upon  the  death  of  my 
other  niece  Ann  Susanna  Martin,  the  annu- 
ity of  jfi'lOO.  sterling  t>equeathed  to  her  be 
given  and  continued  to  the  fourth  child  of 
the  said  Bryan  Fairfax,  during  his  or  her 
natural  life." 

At  the  date  of  the  will  and  codicil  and  at 
the  death  of  the  testator,  Bryan  Fairfax  had 
five  children  living ;  and  at  those  periods, 
William,  Ferdinando  and  Elizabeth  answered 
the  description  of  his  second,  third  and  fourth 
children.    But  at  the  death  of  Ann  Susanna 

Martin  in  1S17,  the  wife  of  thecomplain- 
90        ant  answered  the  description  *of  Bryan 

Fairfax's  fourth  child,  in  consequence 
of  the  death  of  some  of  his  other  children  ; 
and  in  this  character  she  claims  the  annuity 
of  j^lOO.  sterling  bequeathed  to  the  said  Ann 
Susanna.  The  question  therefore  is  between 
a  child  of  Bryan  Fairfax  answering  the  de- 
scription at  the  date  of  the  codicil  and  at  the 
death  of  the  testator,  and  another  child 
answering  the  description  at  the  death  of  the 
annuitant ;  and  it  is  a  question  purely  of  in- 
tention. "The  only  rule  of  law  which  seems 
to  be  applicable  to  the  subject  is  this  ;  that 
in  general  the  courts  are  inclined  to  favour 
the  vesting  of  legacies  or  other  gifts,  as 
soon  as  the  words  of  the  instrument  will 
admit  of  it :  and  where  lands  are  charged, 
there  is  good  reason  for  this  rule,  in  order 
that  the  precise  nature  of  the  charge  may  be 
understood,  and  the  rights  of  property  ascer- 
tained. If  the  intent,  however,  be  apparent 
on  the  face  of  the  will,  neither  the  technical 
rule  respecting  the  early  vesting  of  an  estate, 
nor  possible  inconveniences  arising  from  a 
literal  adherence  to  such  intention,  are  to  be 
regarded.  We  are  not  warranted  (as  lord 
Ellenborough  expressed  himself  in  Driver  v. 
Frank,  3  Mau.  ASelw.  25,)  in  making  another 
will  for  the  testator  than  that  which  he  has 
actually  made  for  himself,  because  incon- 
veniences not  foreseen  or  provided  against 
might,  in  a  certain  state  of  events,  result 
from  the  will  which  has  been  made  :  although 
(in  the  language  of  another  eminent  judge 
on  the  same  occasion)  the  case  is  very  dif- 
ferent where  the  intention  is  not  fully  ex- 
pressed, but  is  to  be  collected  and  inferred 
as  only  probable.  In  that  case  the  proba- 
bility, from  which  the  intention  is  to  be 
inferred,  may  be  outweighed  by  the  improba- 
■        ..-..-     ,3^^ 


I  Frances  Martin,  Sybella  Martin   bility  that  the  testator  could  intend  t< 
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a  distribution  of  his  property,  attended  with 
Buch  inconveniences  as  would  follow  from 
carrying-  into  effect  his  supposed  intention, 
And  to  this  extent  only  can  we  g-ive  weight 
to  the  arfTument  founded,  in  this  casei  od 
difficulty,     confusion     and     inju! 

91  which  might  result,  if  it  should 
considered  that  the  persons  who  were 

to  take  theae  several  annuities  were  not 
determinate  until  the  deaths  of  the  first  an- 
nuitants. 

In  ascertaining  the  intention  of  lord  Fair- 
fax, we  must  remember  that  he  was  not 
standing  in  toco  parentis  to  the  children  of 
Bryan  Fairfax  ;  that  Bryan  Fairfax  was  but 
distantly  related  to  him  ;  that  the  testator 
was  probably  acquainted  with  the  foureldeat 
children  of  Bryan  Fairfax  some  time  before 
the  date  of  his  will  and  codicil,  and  with  no 
other  child,  Robert  the  youngest  being  then 
an  infant  of  tender  years  ;  that  Bryan  Fair- 
fax was,  at  the  date  of  the  codicil,  almost 
certainly  a  widower;  and  that  no  general 
intent  appears,  to  provide  for  all  the  children 
of  Bryan  Fairfax,  but  only  for  his  second, 
third  and  fourth.  If  we  ascertain  what  chil- 
dren were  in  the  contemplation  of  thetesta- 
tor,  as  sustaining  the  character  of  second, 
third  and  fourth  child,  no  difficult;  can 
arise  about  the  time  at  which  the  gift  vested  j 
for  it  cannot  admit  of  a  doubt,  that  where  a 
leg-acy  is  given  to  one  for  life,  and  after  his 
decease  to  a  determinate  child  of  another,  or 
to  younger  children  generally,  it  vesta  at  the 
death  of  the  testator,  and  is  not  post- 
poned till  the  death  of  the  tenant  for  life, 
when  the  estate  is  to  come  into  poaaession. 
Lady  Lincoln  v.  Pelham,  10  ^  es,  166, 

In  the  case  before  the  court,  the  testator 
has  not  clearly  indicated  the  period  when 
the  right  to  the  annuities  should  vest  in 
interest,  in  the  second,  third  and  fourth 
child  of  Bryan  Fairfax.  But  the  circum- 
stances under  which  he  made  his  will,  and 
the  state  of  Bryan  Fairfax  add  his  family  at 
the  time,  render  it  highly  probable  that  he 
look  only  to  the  second,  third  and  fourth 
child  at  the  date  of  the  bequest,  or  at  the 
time  of  his  own  death.  The  expressions  his 
or  her  certainly  prove  that  he  contemplated 
the  poaaibility  of  the  second,  third  or  fourth 
child  being  male  or  female,  at  the  time  of 
enjoying  the  annuity  ;  but  the  chancellor 
has  properly  remarked  that  the  oeces- 

92  sity  for  the  use  of  these  terms  'equally 
existed,  whatever  time  he  looked  to  as 

ascertaining  the  persons  to  take.  If  that 
time  waa  to  be  the  period  of  hia  own 
death.  Elizabeth  the  fourth  child  might,  by 
the  death  of  her  brothers,  become  the  secbnd 
or  third,  and  Robert  be  substituted  in  her 
place.  There  being  then  no  clear  intent 
manifested  on  the  face  of  the  will,  and  the 
circumstances  ahewing  that  lord  Fairfax 
more  probably  designed  to  benefit  the  chil- 
dren known  to  him  and  then  in  esse,  answer- 
ing the  description,  than  children  to  be  born 
at  a  future  period;  and  this  construction 
coinciding  with  the  principle  established  by 
this  court  in  the  case  of  Hansford  &  ux.  v. 
Elliott  et  al.  on  the  authority  of  Doe  d.  Long 
V,  Prigg,  8  Barn.  &  Crea.  231,  that  where  no 
special  intent  to  the  contrary  is  manifested. 


the  vesting  of  legacies  shall  be  referred  to 
the  death  of  the  testator,  and  not  to  the  time 
of  distribution  and  payment ;  and  being,  as 
I  think,  further  supported  by  the  case  of 
Driver  v.  Frank,  3  Mau.  &  Selw.  25  ;  S.  C.  6 
Price  41, —I  am  of  opinion  that  the  second, 
third  and  fourth  child  of  Bryan  Fairfax  at 
the  death  of  the  testator,  were  entitled  in 
interest  to  the  annuities  ;  an  interest  which, 
though  contingent,  and  not  transmissible  to 
repreaentatlvea,  was  valuable  and  saleable, 
and  therefore  to  be  noticed  and  protected  by 
thia  court. 

The  decree  is  to  be  affirmed. 

The  other  judges  concurred.    Decree  af- 

93  'Manns  V.  Flinn'B  Adm'r. 

Fehraarr.  1B3B,  Si  cb  mood. 
(Abseal  Bbooeb,  J.> 

Frsudnlent  DsvUec— Action  of  DcM-ExBCutor'a  Boad. 
—Under  the  ELatute  aralnsl  fraudulent  devises,  an 
action  of  debt  Ilea  on  an  executor's  t>oiid.  for  a 
creditor  clalmluK  a  debt  from  tlie  executor's  ea- 
tat£.  aria Intr  from  a  breacb  of  the  cond  Itlou  by  tlie 
executor  tn  bis  lifetime,  acaluat  the  executor's 
UevUees,  to  bave  satlstactloD  out  of  tbe  lands 
devised. 

ExMiilari  BOil  AdMlniitntor* -Onuit  of  AdnlaMra- 
tloB  Void.*— judemeut  is  recovered  acaiost  A.  In 
hlGllfetLme:  A.  dies,  and  upon  the  sappositloD  of 
his  inteHUcy.  administration  of  bis  esute  la 
granted  toB;  a  will  of  A.  belnv  afterwards  foand 
and  prored.  the  former  araut  of  admlDlatraliou  ts 
revoked,  and  admlnlstratlou  with  tbe  will  an- 
nexed eranted  to  C.;  and  snlt  Is  brouEbt  on  tbe 
judBment  after  Bve  years  had  elapsed  from  tbe 
■rant  of  admlDistratlon  to  B.  but  within  Ave  yearv 
from  the  ffraot  of  admlnlatrallcHi  to  the  rlshtful 
adm'r  C.-Held.  [be  five  years  llmitatloD  pre- 
scribed by  tlie  statute  1  Rev,  Code,  ch.  IIS.  {  IT. 
began  to  run,  not  from  tbe  void  sraitc  of  admlols- 
tratlou  CO  B.  but  from  the  qnallflcatloo  of  C.  tbe 
rlrbtful  adm'r,  and  so  tbe  statute  was  not  a  bar  to 

Sbmu— SuB«— Same— Cmstnictlon  ol  Statnta.— Qnerc. 
whetber  the  provision  of  tbe  iTth  section  of  that 
statute  applleit  Co  Judsments  asalDst  a  decedent 
In  autre  droit  or  only  to  ludsments  asalnat  blm 
In  bis  own  riirht  •  and  whether  It  Is  a  protection 
>f  the  decedent  as  well  as 


tntlon  VoM.— In  Xanni  r.  Flinn,  10  Leio/i  03.  the  court 
held  tbat  the  grant  of  admlnlslrailon  as  upon  an  Id- 


principal  case  Is  cited  In  Olbson  v.  Beckbam.   14 

tJudldal  Salea-lnqniry  Into  Rents  and  Proflts.-See 

fool-nott  to  Barr  v.  White,  SO  Qratt.  6M;  Bwart  v. 
Saunders,  tt  Oratt,  !0B ;  and  monographic  itolt  on 
"Judicial  Sales"  appended  to  Walker  v.  Page.  11 
Grace,  S3S.    See  IT  Am.   &  Eog.  Euc.  Law  (id  Ed.) 


SaiM-Sane. 


In  Ewart  v.  Sanndeta.  k  Qratt.  Mi. 
:  "It  will  be  otMcrved  tbat  the  statute 
particular  mode  by  wblcb  It  shall  be 
ar  that  the  rents  and  proHts  will  not 
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rrcts  a  ule  of  lands  to  satlafy  a  debt  In  a  case 
wbere  Itmieblbave  been  proper  to  decree  satls- 
factloQ  one  of  tbe  rents  aad  proBts:  but  tbls  was 
not  a  iioint  controverted  In  the  court  below,  or  lu 
any  way  brooslit  to  the  notice  of  the  court,  and 
ihoosli  tne  party  bad  ample  opporlucity  to  apply 

he  did  not  apply  for  soch  alteratloo :  Dpon  appeal 
to  tbiB  court.  HiLD.  the  decree  shall  not  be  re- 
versed for  Bucti  cause,  but  aOlrmed.  and  the  cause 
remanded,  wliti  dtrectlou  to  alter  the  decree,  aod 
direct  satlafactlon  oat  of  the  rents  and  proQta,  If 
snch  alteration  be  asked,  and  If  tbe  debt  can  be 
■atlsBed  oat  of  tbe  rents  and  proflta  within  a  rea- 
Bouable  time. 

In  August  1813,  John  Flina  recovered  a. 
judgment  iu  an  action  of  debt  in  the 
94  county  conrt  of  Greenbrier,  'ag'ainst 
MosesMann  executor  of  Andrew  Ham- 
ilton, for  £1000.  to  be  discharged  by  the  pay- 
ment of  ^100.  with  interest  from  the  26th 
July  1795.  and  the  costs  of  the  suit.  FHnn 
died  shortly  afterwards,  and  in  September 
1815  administration  of  his  estate  was  granted 
to  Anthony  Rader;  in  whose  name  the  judg- 
ment was  revived  by  scire  facias  in  June  181S, 
for  the  debt,  interest  and  costs,  and  the  costs 
of  the  scire  facias.  On  this  judgment  a  tiert 
facias  was  sued  out  in  August  1818,  which 
was  returned  nulla  bona.  And  this  was  the 
last  proceeding  had  at  law  in  the  case. 

Moses  Mann  died  in  1822,  and  in  the  same 
year,  the  county  court  of  Alleghany,  on 
the  supposition  that  he  had  died  intestate, 
granted  administration  of  his  estate  to  Nash 
Le  Grand  and  two  others.  But  he  in  fact 
left  a  will,  which,  being  afterwards  found, 
was  proved  iu  the  circuit  court  of  Alleghany 
in  Octot>er  1823 ;  and.  at  the  same  time,  the 
letters  of  administration  which  had  been 
previously  granted  to  Le  Grand  and  others 
were  revoked,  without  prejudice  to  any  per- 
son for  any  acts  done  prior  to  the  production 
and  probat    of  the  will,    and  the  executor 


pay  tbe  Indsment  in  Ave  years.  Whea  there  Is 
donbl  about  tbe  fact,  or  an  Inquiry  is  demanded  by 
either  of  the  parties,  tbe  court  will  seneraliy  direct 
one  of  ita  commissioners  u>  ascertain  and  report  tbe 
annual  rents  and  proDts  of  tbe  land.  But  this  Is 
not  a  necessity  in  every  case.  If  none  of  the  parties 
aak  such  an  inqniry  there  may.  la  a  proper  case,  be 
a  decree  for  the  sale  of  the  property  without  It. 
Mcanne  v.  Beime.  10  Leirb  MB;  Mann*  v.  FHnn.  id 
Id,  n."  This  laoraate  Is  quoted  In  Brenele  v.  Blch- 
ardaon.  7S  Va.411:  Hortouv,  Bond.  »Oratl.Stl.  See 
tbe  principal  case  cited  In  Newlon  v.  Wade.  WW. 
Ta.  »7.  >7  S.  E.  Rep.  24fi. 

Saae~SaBM-EnqDfa7  Presnned  to  Be  Waived.— 
Where  tbe  bill  does  not  allege  the  Insafflcleocy  of 
tberenuandprodts  to  satisfy  tbe  Ileus  within  the 
period  of  nve  years,  and  where  there  has  been  no 
enquiry,  but  the  decree  of  the  conrt  IkIow  seta 
forth  that  It  appears  that  the  lauds  withont  the  Im- 
provements when  sold  would  not  more  Chan  pay  the 
llena.  tbe  party  entitled  to  the  enquiry  may  be  pre- 
sumed to  bave  waived  it.  and  the  decree  of  sale  will 
not  be  set  aside  on  account  of  the  omission  of  sach 
enquiry:  but  It  will  b«  amended,  and  that  party  be 
allowed  to  have  the  enquiry  If  be  chooses,  and  so 
amended  tbe  decree  will  bt  aBlrmed.  BreuEle  v. 
Ricbardson.  78  Va.  WD.  4I2.  cltlug  tbe  pduclpal  case  ; 
HcClnnc  V.  Belrne.  iaL.elgh  MS  ;  Bwart  v.  Saunders. 


named  in  the  will  refusing  to  act,  adminis- 
tration with  the  will  anaesed  was  granted  to 
l^ewls  Mann. 

Rader,  the  first  administrator  of  Flinn 
havingdied.  administration  de  bonis non  of 
Flinn's  estate  was  granted  to  Joseph  Maze 
in  November   1827. 

No  proceedings  having  been  had  on  tbe 
judgment  of  Flinn's  administrator  against 
Moses  Mann  to  revive  the  same  against  his 
representatives,  and  no  action  of  devastavit 
having  ever  been  brought  thereon  ;  Maze  the 
administrator  de  bonis  non  of  Flinn,  in 
March  1828.  exhibited  his  bill  in  the  superior 
court  of  chancery  of  Greenbrier,  against 
Lewis  Mann  the  administrator  with  the  will 
annexed  of  Moses,  setting  forth  the  original 
judgment  recovered  by  Flinn  against  him  as 
executor  of  Hamilton,  the  judgment 
95  recovered  by  Rader  the  first  "adminis- 
trator of  Flinn  on  the  scire  facias,  and 
the  execution  sued  out  by  Kader  and  the  re- 
turn of  nulla  bona  thereon:  alleging,  that 
the  debt  remained  still  unsatisfied;  that 
assets  of  Hamilton's  estate  sufficient  to  sat- 
isfy the  debt  came  to  the  hands  of  Moses 
Mann  his  executor,  which  he  had  wasted  or 
misapplied;  and  that  sufficient  assets  of 
Moses  Mann's  estate  came  to  the  hands  of 
the  defendant  Lewis  Mann  his  administrator 
with  his  will  annexed:  and  praying  accounts 
of  Moses  Mann'sadministration  of  his  testa- 
tor Hamilton's  estate,  and  of  the  defendant's 
administration  of  Moses  Mann's  estate,  and 
a  decree  for  the  amount  of  the  judgment  out 
of  the  assets  of  Moses  Mann's  estate. 

The  defendant,  in  his  answer,  said,  that 
Moses  Mann  had  duly  and  fully  administered 
the  estate  of  Hamilton,  and  that  he  himself 
had  duly  and  fully  administered  the  estate 
of  Moses  Mann  ;  and  after  shewing  that 
Moses  Mann  died,  and  that  administration 
of  his  estate  was  granted  to  Le  Grand  and 
others,  in  the  year  1822,  he  relied  on  the  pro- 


a>Gratt.fDS.    See  Pricev.  Thrash. S0Qratt.6lE:  Hill 
V.  Morehead.  30  W.  Va.  *3». 

InMcCluDB  V.  Beirne.  10Leleh4aS.  It  is  said:  "Tbe 
next  error  aEslsned  Is  tbe  failure  to  ascertain 
whether  the  rents  and  profits  would  not  pay  tbe 
debt  In  a  reasonable  time.  To  thU  It  may  be  an- 
swered tbat  defendant,  not  havlOK  asked  tbe  en- 
quiry, la  preaomed  to  bave  waived  it.  Jfnniu  v. 
Flinn.  10  Ltiglt  W."  Tbe  principal  case  Is  cited  In 
this  connection  In  Moore  v.  George,  10  Leieb  WT; 
Rose  V.   Brown,   II  W.  Va.  140:  Breo^le  v.  Rkbard- 

5*De— Same— No  Application  lor  Boqnlry  Ftade— El- 
lect— Where  no  application  for  such  an  enqairy  Is 
made,  and  the  decree  appealed  from  la  Interlocn- 
tory.  the  appellate  court  will  not  reverse  tbe  decree 
for  tbe  failure  to  direct  the  enquiry;  but  will  amend 
It,  aliowlDK  tbe  defendant  to  have  the  enqairy  If  he 
chooses,  and  so  amended  will  afflrm  it,  Ewart  v. 
Sanadera,  K  Oralt.  SM.  cltloK  the  principal  case. 
The  principal  case  Is  cited  in  this  connection  In  Rose 
V.  Brown,  11  W.  Va.  IN;  Johnson  v,  Waener,  78  Va. 
5M,  and  diatlngolahed  In  Cronle  v.  Hart,  IB  Gratt.  748. 
See  the  principal  case  cited  In  Palro  v.  Bethel,  7B  Va. 
SIS. 

See  opinion  of  JtTDGi  Stanakp  In  the  principal 
case,  p.  IDS,  where  be  dlstlnsulsbes  tbe  case  of  Ten- 
nent  v.  Pattona.  9Lel«lf^,,ipf>.,,|  „  CoO^TC 
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vision  of  the  statute  of  limitatioDS  1  Rev, 
Code.  ch.  128,  §  17,  *  as  a  bar  to  the  relief 
Boatfht  in  this  suit  commenced  in  March  1 

Hereupon,  in  November  1828,  Maze  filed 
an  amended  and  sup  pie  mental  bill,  making; 
new  parties,  namely,  the  children  of  Moaes 
Mann,  to  whom  by  his  will  he  devised 
hisreal  estate,  and  who  (the  bill  alleged) 
%  were  also  his  •heirs :  and  exhibiting 
the  official  bond  of  Moses  Mann  as 
executor  of  Hamilton,  whereby  he  bound  hii 
heirs,  he  insisted,  that,  in  case  It  should  tun 
oat  that  the  personal  assets  of  his  estate  had 
been  duly  administered  and  exhausted,  then 
by  force  of  his  executorial  bond,  his  real 
estate  in  the  bands  of  his  heirs  and  devisees 
was  chargeable  with  the  debt  he  owed 
Flinn's  estate;  and  he  prayed  BBtisfa.ction 
thereof,  accordingly,  out  of  the  real  estate, 
and  an  account  of  the  same. 

These  new  parties,  in  their  answers,  con- 
troverted the  justice  of  the  claim;  and  sup- 
posing it  just,  they  controverted  the  liability 
of  the  real  estate  devised  to  them  for  such  a 
debt.  And  they  also  pleaded  the  statute  of 
limitations  as  a  bar  to  the  relief  sough 
this  suit. 

Moses  Mann  qualified  as  executor  of 
Hamilton  in  June  17%,  and  gave  bond  for 
due  administration  in  the  form  required  by 
the  statute,  binding  his  heirs. 

It  appeared,  by  exhibits  in  the  cause,  that 
Moses  Mann  had  made  three  settlements  of 
his  accounts  of  administration  of  Hamilton's 
estate,  before  commissioners  of  the  county 
court  of  Greenbrier,  which  were  returned  to 
that  court  and  recorded;  the  first  in  1300, 
the  second  in  1801,  and  the  third  in  1816; 
by  which,  if  those  settlements  had  exhib- 
ited a  due  administration,  he  would  have 
been  a  creditor  of  the  estate.  But  the 
first  of  those  accounts  shewed,  that  before 
the  settlement  thereof  was  made,  be  had 
delivered  specific  legacies  to  the  legatees 
of  Hamilton,  to  the  value  of  ^£348.  (ac- 
cording to  the  appraisement  of  the  estate) 
without    requiring    refunding  bonds    from 

It  also  appeared,  that  a  decree  in  favour 
of  the  administrator  of  one  Mitchell  against 
Moses  Mann  as  executor  of  Hamilton, 
for  406  dollars,  had  been  satisfied  and 
paid  by  him  in  October  1S21 ;  and  that 
another  decree  rendered  in  1827,  in  favour 
of  one  Meze  against  Lewis  Mann  adminis- 
trator with  the  will  annexed  of  Moses  Mann 
executor  of  Hamilton,  for  at>out    865  dot- 


;  or  admlnls- 

d  uralQBC  bla 

e  facias  be 


•The  words  of  tie  statute  are 
aball  be  broDght  avalost  any  e: 
irator  Ac  upon  a  Jndirment  c 
testator  or  intestate,  nor  shall 
IsHOed  asalnst  any  executor  or  admlnli 
revive  sacb  Jndcment  after  the  expiration  of  Ave 
years  from  tbe  analiacaclon  of  bis  executor  or  ad- 
min I  itrator;  and  ail  sucb  JndifQieiits.  after  tbs 
eiplratloa  of  five  years,  opod  whicb  no  proceedlDes 
Hball  have  been  bad.  shall  be  deemed  to  bare  been 
paid  and  discbarsed;  aavlntc  to  all  persona,  non 
compos  mentis,  femes  covert,  infaats.  Imprisoned. 
or  out  ot  tbe  commonwealth,  who  may  bave  treen 
entitled  to  cbebeneflt  olnucbludgmenl,  three  years 
after  their  several  dIsabllUles  removed," 


97  lars,  had  been  satisfied  'and  paid  by 
Lewis  Mann.     But   the   nature  of  the 

claims  on  whicb  those  decrees  were  founded, 
and  tbe  times  at  which  they  had  been  as- 
serted by  the  creditors,  whether  before  or 
after  Flinn  had  recovered  his  judgment  in 
1813,  nowise  appeared ;  nor  indeed  was  any 
thing  alleged  by  tbe  defendants  to  shew  that 
the  parties  were  justified  In  paying  the 
amount  of  those  decrees  in  preference  to  th« 
debt  due  on  Flinn's  judgment. 

The  court  having  ordered  the  accounts 
prayed  by  tbe  bills,  it  appeared  by  the  com- 

1st,  That  Lewis  Mann,  the  administrator 
with  the  will  annexed  of  Moses  Mann,  had 
duty  and  fully  administered  the  personal 
assets  of  bis  testator's  estate. 

2adly,  That,  upon  the  account  of  MiMes 
Mann's  administration  of  Hamilton's  estate, 
if  the  executor  was  chargeable  with  the  sum 
of  £3iS.  the  value  of  tbe  specific  legacies 
which  he  had  delivered  to  tbe  legatees  of 
bis  testator,  and  with  interest  thereon  from 
the  time  he  had  delivered  the  same,  he  had 
assets  in  his  bands  sufficient  to  satisfy  Fllnu's 
judgment,  even  though  the  payments  of  the 
debts  decreed  to  Mitchell's  administrator 
in  1821,  and  to  Meze  in  1323.  were  allowed  aa 
proper  credits ;  or  that  if  he  was  chargeable- 
with  only  the  j£34S.  the  principal  value  of 
the  specific  legacies,  yet  if  tie  was  not  entitled 
to  tatce  credit,  as  against  Flinn's  adminis- 
trator, for  the  payments  made  in  satisfaction 
of  tbe  decrees  in  favour  of  Mitchell's  admin- 
istrator and  of  Meie,  he  had  sufficient  assets 
in  bis  hands  to  satisfy  Flinn's  judgment. 
And  exceptions  were  filed  by  the  plaintiff 
to  the  commissioner's  report,  presenting  the 
two  questions^ Whether  the  estate  of  Mose» 
Mann  ought  to  be  charged  with  interest  on 
the  £  34S,  tbe  value  of  the  specific  legacies, 
he  had  delivered  to  the  legatees  of  his  testa- 
tor? and  whether,  as  against  Flinn's  admin- 
istrator, credit  ought  to  be  allowed  to  bia. 
estate  for  the  payments  to  MltcbeH'sadminia- 
tralor  and  to  Meze  7 

98  *3rdly.  It  appeared,  that  lands  w«r«- 
devlsed  by  Moses  Mann  to  his  children. 

made  defendants  by  tbe  amended  bill,  to  tbe 
value  of  at>ont  5500  dollars.  But  a  part  of 
these  lands  had  been  sold;  and  in  the  progress 
of  the  cause,  395  dollars  of  the  purchase- 
money  thereof  bad  been  paid  into  court  by 
tbe  purchaser,  and  300  dollars  more  remained 
yet  due  from  him. 

Upon  the  hearing,    tbe  court  held,  that 

Moses   Mann's  estate  ought   to  be  chanted 

with  the  principal  and  interest  of  the  £348. 

the   value   of  the   specific  legacies   which  he 

delivered  to  the  legatees  of  his  testator  ;  and 

that  it   was  not  entitled  to  credit,  as  against 

Flinn's     administrator,     for    tbe   payments 

made    to    Mitchell's    administrator    and    to 

Meze  ;  and,  therefore,  that  there  were,  at  the 

death  of  Moses  Mann,  assets  of  tbe  estate  of 

bis  testator  Andrew  Hamilton  in  his  bands 

more  than  sufficient  to  satisfy  the  claim  of 

administrator :    That     the     whole 

of  the  judgment  recovered  by  Flinn 

August  1813  (principal,  interest  and  costs) 

nained    unsatisfied:  That  the    statnte   of 

litations  presented  no  bar  to  the  recovery 
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thereof :  And  that  the  pefsonal  assete  of 
Moms  Mano's  estate,  appearing  to  have  been 
dnlj  administered  and  exhausted,  his  real 
estate,  in  the  hands  of  the  defeadants  his 
devisees  and  heirs  at  law,  oug-ht  to  be  sub- 
jected to  the  pajment  of  the  debt  due  the 
[daintiff.  Therefore,  the  court  decreed,  that 
unless  the  defendant  should,  within  three 
mouths,  paj  the  plaintiff  the  amount  of 
Flion's  judgement  (principal,  interest  at  the 
rate  of  five  per  centum  per  aniium  from  the 
26th  July  1795,  and  the  costs),  together  with 
the  costs  of  this  suit,  the  marshal  of  the 
court  should  sell  the  lands  devised  to  the 
defendants,  or  so  much  thereof  as  should 
suffice  to  satisfy  the  decree  and  the  expenses 
of  the  sale.  But  the  court  directed,  that  if 
the  defendants  should  give  their  consent  to 
the  payment  to  the  plaintifF  of  the  395  dollars 
which  had  been  paid  into  court,  and  of  the 
300  dollars  which  was  still  due,  on  ac- 

99  count  of  purchase  *money  of  the  lands 
by  them  sold,  those  sums  should  t>e  cred- 
ited against  the  debt  decreed  to  the  plaintiff, 
and  the  marshal  should  sell  only  so  much  of 
the  lands  yet  remaining  in  the  hands  of  the 
defendants  as  would  suflice  to  satisfy  the 
balance  of  the  debt. 

The  defendants,  by  petition  to  this  court, 
prayed  an  appeal  from  the  decree  ;  which  was 
allowed. 

The  cause  was  argued  here,  by  Johnson 
for  the  appellants  and  Leigh  for  the  appellee. 

I.  Johnson  contended,  that  the  I7th  section 
of  the  statute  of  Umjtatione  was  a  bar  to 
any  relief  sought  in  this  case,  either  against 
the  personal  representatives,  or  the  devisees, 
of  Moses  Mann.  The  foundation  of  the 
claim  was  a  judgment  recovered  by  Flinn, 
afterwards  revived  by  his  administrator, 
against  Mann  in  his  lifetime  as  executor  of 
Hamilton;  and  after  Mann's  death,  the  ad' 
minis trator  of  Flinn  taiicht  have  had  a  scire 
facias  to  revive  the  judgment  against  the  ad- 
ministrator de  bonis  non  of  Hamilton  ;  but 
if  be  sought  satisfaction  out  of  Mann's 
estate,  his  remedy  was  an  action  of  debt  on 
the  judgment  against  his  representative, 
snggesting  adevastavit  byMann  ;  an  action 
of  debt  against  Mann's  administrator  with 
his  will  annexed,  on  a  judgment  against  his 
testator.  "The  case,  then,  was  within  the 
plain  words  of  the  statute ;  and  the  only 
question  was,  from  what  time  the  statute 
began  to  mn  ?  Whether  from  the  grant  of 
the  letters  of  administration  with  the  will 
annexed  in  October  1823,  in  which  case  the 
five  years  had  not  expired  before  this  suit 
was  brought?  or,  from  the  grant  of  adminis- 
tration of  Mann's  estate,  upon  the  supposi- 
tion of  hia  intestacy,  to  Le  Grand  and  others, 
in  1822,  in  which  case  the  term  of  five  years 
was  fulfilled  7  He  contended,  that  the  limita- 
tion began  to  run  from  the  first  grant  of 
administration  in  1822.  For  he  argued,  that 
tbongb  the  administrators  were  (by  the  con- 
dition of  their  bond,  1  Rev.  Code  ch.  104, 

100  S  35,  p.  383),  bound  "to  "render  and 
deliver  up  their  letters  of  administra- 
tion" npon  the  subsequent  discovery  and 
probat  of  the  will,  yet  the  grant  of  adminis- 
tration to  them  was  not  void;  that  Flinn'a 
administrator  might  have  maintained  an  ac- 
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against  them  ;  and  when  their  authority 
revoked,  he  ought  to  have  brought  his 
action  against  the  administrator  with  the 
wilt  annexed  nithin  five  years  from  the  time 
when  he  might  have  brought  it  against  any 
representative  of  the  estate ;  within  five 
years,  namely,  from  the  first  grant  of  admin- 
istration of  Mann's  estate  to  Le  Grand  and 

Leigh  sard,  that  several  very  doubtful 
lints  might  arise  upon  the  construction  of 
the  statute  in  question  ;  as,  for  instance, 
whether  the  statute  applied  to  the  case  of  a 
judgment  against  a  decedent  as  executor  or 
administrator  of  another,  or  only  to  judg- 
ments against  him  in  his  own  right  ?  or, 
whether  the  statute  afforded  a  protection  for 
the  heir  or  devisee  of  the  decedent  as  well  as 
is  personal  representative  7  In  Mercer's 
adm'rv.  Beale  &  al.,  4  Leigh  189,  205,  an 
opinion  was  intimated  by  Tucker,  P.,  that 
wherever  the  statute  protected  the  personal 
representative  of  the  decedent,  it  would  - 
equally  avail  to  protect  his  heir  r  but  the 
other  judges  gave  no  opinion  on  that  point  : 
and  the  remarks  of  the  president  were  applied 
to  a  case  where  the  foundation  of  the  claim 
against  the  heir,  was  a  judgment  against 
the  ancestor,  on  which  the  statute  barred  the 
remedy  against  the  personal  representative ; 
not  to  a  case  like  the  present,  in  which  the 
claim  against  the  heirs  and  devisees  was  not 
founded  on  the  judgment  against  their  an- 
cestor and  testator,  hut  on  his  executorial 
bond  which  t)ound  his  heirs.  But,  he  said, 
I  such  questions  need  be  decided  in  this 
se.  Supposing  the  statute  applied  to  such 
case,  it  began  to  run  only  from  October 
23,  when  administration  with  the  will 
annexedof  Moses  Mann  was  granted  to  Lewis 
in  ;  and  this  suit  was  brought  within  five 
years  counted  from  that  date.  The 
'previous  grant  of  administration  of 
Moses  Mann's  estate  to  Le  Grand  and 
others,  upon  the  supposition  of  his  intestacy, 
was.  by  the  subsequent  discovery  and  probat 
of  the  will,  rendered  void  from  the  begin- 
ning; Abraham  v.  Cunningham,  1  Petersd. 
Abr.  250:  Turner  V.  Davis,  2  Sound,  148. 
And  if  Flinn'a  administrator  had  brought  a 
»uit  against  those  administrators,  an  end 
would  have  t>een  put  to  his  proceedings 
against  them,  by  the  revocation  of  their  au- 
thority, and  the  grant  of  administration 
with  the  will  annexed  to  Lewis  Mann;  nor 
could  any  proceedings  instituted  against 
him  have  been,  by  any  means,  connected 
with  the  former  proceedings  against  the 
administrators. 

IL  Johnson  contended,  that  the  lands  of 
Moses  Mann  in  the  hands  of  his  devisees, 
ought  not  to  have  been  charged  with  the 
debt  claimed  by  Flinn's  administrator,  under 
his  executorial  bond  ;  l>ecause  there  was  no 
debt  ascertained  to  be  due  from  him  at  the 
time  of  his  death  ;  it  was  an  uncertain  and 
unliquidated  demand.  The  statute  against 
fraudulent  devises  gave  a  remedy  against 
devisees  only  for  debts  of  the  devisor,  not 
for  damages  however  incurred.  Covenant 
would  not  lie  against  devisees  upon  a  cov- 
enant of  the  devisor  for  breaches  in  his  life- 
time, for  such  breaches  ^ga^^^xfrim,'  not 
OS  '-'' 
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under  the  ctrc  urn  stances  of  the  ca.se,  to  have 
been  charg-ed  with  interest  7  And  whether 
the  claim  of  Flinn's  administrator  was  enti- 
tled to  preference  over  the  debts  due  to 
Mitchell's  administrator  and  to  Mese,  paid 
in  1821  and  1828? 

STANAHD,  J.  The  appellee  bj  his  origi- 
nal  bill  ag-ainst  the  personal  representattTe 
of  Moses  Mann,  Boug'ht  satisfaction  of  a  jndg'- 
ment  obtained  by  bi8  Intestate  against  Moses 
Mann  as  executor  of  Andrew  Hamilton,  out 
of  the  personal  assets  of  Mann's  estate  ;  and 
by  bis  amended  bill,  he  made  the  devisees  of 
Mann  (who  were  his  children,  and,  in  part, 
his  heirs)  defendants,  and  sought  satisfac- 
tion of  his  claim  out  of  the  real  estate  devised 
to  them,  in  the  event  that  he  should  fail  to 
get  it  out  of  the  personal.  All  the  defend- 
ants relied  on  the  17th  section  of  the  statute 
of  limitations  as  a  bar  to  the  plaintiff's  claim  ; 
and  the  devisees  further  inaiated,  that  the 
debt  could  not  be  charged  on  the  lands  de- 
vised. T  am  of  opinion,  that  neither  of  these 
defences  is  sustainable. 

Five  years  did  not  elapse,  from  October 
1823,  when  administration  of  Moses  Mann's 
estate  with  his  will  annexed  was  granted  to 
Lewis  Mann,  to  the  institution  of  this  suit  In 
March  1828  ;  and  conseqnently,  if  the  admin- 
istration granted  to  Le  Grand  and  others  In 
1822,  upon  the  supposition  of  an  intestacy, 
had  not  been  granted,  there  would  have  beea 
no  pretest  for  applying  the  limitation  in 
question  in  bar  of  this  suit.  A  case  for  the 
effectual  application  of  that  provision  of  the 
statute,  can  be  made  only  by  coupliag- 
104  the  two  grants  of  administration  'to- 
gether, and  thus,  in  respect  to  this 
matter,  giving  efBcacy  to  the  first,  so  aa  to 
make  it  the  terminus  front  which  the  statute 
should  begin  to  run.  This,  I  think,  is  inad- 
miflftible.  The  grant  of  administration  aa 
upon  an  intestacy,  when  a  will  exists,  though 
that  will  be  not  ostensible,  is  void  for  every 
purpose,  except  perhaps  the  single  one  of 
protecting  a  debtor  of  the  decedent  in  the 
payment  of  a  debt  to  such  administrator 
while  the  will  remainsconcealed  or  unknown. 
1  Wms.  on  Ex'ors,  369,  &  seq.  Against  him 
the  creditor  could  have  no  effectual  remedy, 
nor  could  he,  if  he  had  initiated  proceedings 
against  him,  have  pursued  them  to  judgment 
against  the  rightful  administrator.  To  allow 
the  rightful  administrator  to  use  the  void 
grant  to  eke  out  his  defence,  would  be  to  nnite 
the  invalid  to  the  valid,  and  draw  succour  to 
a  right  the  existence  of  which  Infers  the 
nullity  of  that  from  which  succour  is  sought. 
The  statute  requires  proceedings  to  be  com- 
menced within  five  years  from  the  qualifica- 
tion of  the  executor  or  administrator:  is  it 
for  the  defendant  to  say  that  there  was  such 
a  qualification,  and  to  use  for  his  protection 
a  proceeding  which  was  in  derogation  of  his 
rights,  and  the  nullity  of  which  results  from 
those  rights  ? 
It  is,  moreover,  the  decided  inclination  of 
y  mind,  that  this  provision  of  the  statute 
;  limitations  is  not  available  in  bar  of  a 
aim  on  a  judgment  against  a  testator  or 
itestate  in  autre  droit.  But  as  it  is  unneces- 
sary to  decide  this  point  in  the  present  case, 
chargeable    with    the   principal,  he  ought,    I  forbear  to  express  any  final  opinion  upon  it, 


properly  for  a  debt,  but  only  for  damages 
and,  he  said,  the  action  on  an  executorial 
bond  for  breach  of  the  condition,  was  analo- 
gous to,  and  in  substance  the  same  with,  an 
action  for  breach  of  a  covenant.  No  remedy 
whatever  was  given  directly  to  a  creditor  on 
an  executor's  bond.  He  could  only  prosecute 
a  suit  upon  it  in  the  name  of  the  justices  of 
the  court  of  protiat,  who  were  the  obligees ; 
and  the  penalty,  the  debt,  was  recoverable 
in  their  names,  not  for  the  benefit  of  the  re- 
lator only,  but  of  all  creditors ;  the  relator 
recovered  nothing  but  the  damages  sustained 
by  himself  by  the  breach  of  the  condition. 
Other  creditors  could  only  come  in  by  scire 
facias,  which  is  a  remedy  that  the  stat- 

102  ute   against  'fraudulent   devises  does 
not  give  ;  and  surely,  the  creditor  first 

suing  cou'd  not  be  entitled  to  an  action 
against  devisees,  if  no  subsequent  creditor 
could  bave  recourse  against  them. 

I.eigh  admitted,  that  covenant  would 
lie  against  devisees  on  a  covenant  of  the 
devisor;  but,  he  said,  the  only  reason  was, 
that  at  common  law,  if  an  ancestor  devised 
lands,  a  creditor  by  specialty  had  no  remedy 
either  by  action  of  covenant  or  of  debt  against 
the  devisee,  and  the  statute  against  fraudu- 
lent devises  gave  an  action  of  debt  against 
the  devisee,  but  did  not  give  an  action  of 
covenant.  2  Wms.  Sanud.  7,  n.  4;  Wilson 
V.  Knubley,  7  East  128.  But  as  an  action  of 
debt  lay  on  a  bond  with  collateral  condition, 
as  well  as  on  a  bond  for  payment  of  money, 
the  statute  gave  the  creditor  a  remedy  on 
such  a  bond  against  the  devisee  of  the 
obligor.*  There  could  be  no  difference, 
this  respect,  between  the  remedy  on  an 
ecutorial  bond  and  on  any  other  bond  with 
collateral  condition.  The  creditor  was  enti- 
tled to  an  action  of  debt  upon  it,  though  the 
action  must  t>e  brought  in  the  name  of  the 
justices,  who  were  the  obligees  ;  and  that 
tion  was  prosecuted  for  the  benefit  of  alt  the 
creditors,  as  well  as  for  the  relator.  Hii  ~ 
tion  was,  in  effect,  the  action  of  all  credit 
though  other  creditors  were  put  to  their  c 
facias  to  entitle  themselves  to  the  benefit  of 
the  judgment  in  the  action. 

III.  Johnson  objected,  that  the  decree  was 
erroneous  in  directing  a  sale  of  the  lands, 
without  first  ascertaining  that  the  rents  and 
profits  thereof  would  not  have  been  sufficient 
to  satisfy  the  debt  within  a  reasonable  time. 
He  cited  Tennent'a  heirs  v.  Patton,  6  Leigh 
196. 

Leigh  answered,  that  the  decree  was  inter- 
locutory, and  if  it  was  erroneous  in  this 
respect,  this  court  might  provide  for  the  cor- 
rection of  the  error. 

IV.  The  other  questions   discussed  at  the 
bar,  were— Whether  the  executor  ought  to  be 
charged  with  the  value  of  the  specific  lega- 
cies,    they     having     been      delivered 

103  'about  thirty  years  before  the  bill  was 
filed,  and  there  being  no  proof  that  he 

had  notice  of  Plinn's  claim  7  Whether  the 
executor  ought  to  l>e  charged  with  this  sub- 
ject, without  bringing  the  legatees  before 
the  court,  and  holding  them,  in  the  first  in- 
stance, responsible  for  the  property  they  had 
received  7    Whether,    if    he    was    properly 
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inK'  which  has  glveu 
to  1117  mind  the  inclination  noir  avovred. 

The  chargre  of  the  debt  due  to  Flinn's 
administrator  on  the  lands  derived  by  the 
defendants  from  Moaes  Mann,  is  made  under 
hia  executorial  bond  by  which  hia  heirs  arc 
bound  :  and  the  objection  is,  that  the  defend- 
ants are  devisees,  and  aa  such  are  not 
chargeable,  under  the  statute  afCBiiiiBt  fraudu- 
lent  devises,   on    an;    obi ig-at ions    of 

105  "the  testator  otiier  than  those  which 
evidence  some  certain  debt,  and  espe- 
cially not  on  obligations  on  which  the  claim- 
ant must  sue  in  the  name  of  others  and  is  a 
party  as  relatoronly. 

As  to  the  first  branch  of  the  objection,  it 
is  to  be  remarked,  that  it  is  not  urged  against 
the  remedy  in  equity  to  which  the  appellee 
has  resorted  ;  for  that  wonld  be  an  objection 
not  to  the  right  but  to  the  mode  in  which  it 
is  sought  to  be  enforced.  If  the  right  exists, 
I  have  no  doubt  the  appellee  has  the  remedy 
)n  equity  he  has  resorted  to.  The  objection 
is,  that  his  claim  is  not  within  the  protection 
of  the  statute,  and  he  could  not  have  main- 
tained an  action  at  law  for  it  against  the  dev- 
isees. In  the  present  case,  as  the  parties 
are  heirs  as  well  as  devisees,  this  objection 
might  perhaps  lie  turned  aside  by  the  appel- 
lee, by  considering  the  defendants  as  having 
succeeded  as  heirs  to  thelands  proposed  to  be 
charged,  to  the  extent  of  the  interest  they 
would  have  taken  as  heirs  had  thete  been  an 
intestacy,  and  regarding  them  as  holding 
the  lands,  to  that  extent,  by  their  better  title 
as  heirs.  But  dismissing  that  inquiry,  and 
treating  them  '  as  devisees,  my  opinion  is, 
that  the  objection  to  the  liability  of  the  lands 
devised  to  the  appellee's  claim  is  untenable. 
The  application  of  the  strictest  principles  of 
construction  to  the  statute  against  fraudu- 
lent devises  results  in  this — that  as  the  stat- 
ute gives  the  remedy  by  action  of  debt 
against  the  devisee,  he  and  the  lands  devised 
are  liable  only  for  such  claims  as  can  be  as- 
serted and  recovered  by  an  action  of  debt. 
Wilson  V.  Knubley,  7  East  12S.  Now,  the 
claim  of  the  appellee  is  within  the  letter  of 
the  restriction  resulting  from  this  construc- 
tion. At  the  death  of  Moses  Mann,  the  right 
of  Flinn's  administrator  to  assert  his  claim 
by  action  of  debt  on  Mann's  executorial  bond, 
was  consummated.  The  debt  too  was  ascer- 
tained ;  and  though  in  such  a  suit  Mann  per- 
haps might  have  shewn  that  he  was  entitled 
to  exoneration  in  who!e  or  in  part,  the 

106  possibility  of  'such  defence  rendered 
the  extent  of  hia  liability  not  more  un- 
certain than  it  would  have  been,  if  the  claim 
to  exoneration  had  been  founded  on  disputed 
set-offs  to  a  bond  for  hia  own  debt  and  for  a 
sum  certain  ;  and  if  the  claim  was  on  a  bond 
with  a  collateral  condition,  and  the  amount 
as  well  ds  the  extent  of  the  responsibility 
was  unliquidated,  yet  it  would  be  within  the 
letter  and  strict  construction  of  the  statute, 
and  charg'cable  on  the  devisees  and   land  de- 

The  other  branch  of  the  objection,  namely, 
that  the  action  at  law,  had  one  been  brought, 
must  have  been  brought  in  the  name  of  the 
justices,  and  the  claimant  would  only  have 
been  a  relator,  is,  I  think,  equally  unavail- 


'  able.  The  only  difficulty  in  bringing  a 
claim  asserted  on  such  a  security  within  the 
letter  of  the  statute,  would  arise  when  a 
second  claimant  should,  after  a  judgment 
rendered  in  favour  of  the  first,  seek  his  rem- 
edy :  that  remedy  would  be  a  scire  facias  on 
the  judgment  rendered  in  the  suit  of  the  first 
claimant;  and  so,  it  is  supposed,  it  would 
be  liable  to  the  objection  arising  from  the 
technical  and  literal  construction  by  which 
the  operation  of  the  statute  against  fraud* 
ulent  devises  has  been  limited.  But  the  ob- 
jection would  not  be  applicable  to  the  case : 
for  the  first  action  on  the  bond  is  not  only 
for  the  benefit  of  the  relator  in  that  suit,  but 
for  all  others  to  whom  the  security  enures, 
and  thoae  that  come  in  after  the  judgment  in 
the  action  of  debt  prosecuted  for  the  behoof 
of  all,  may  with  strict  propriety  be  regarded 
not  only  as  having  had  a  right  to  an  action 
of  debt,  but  as  having  used  that  remedy. 

As  to  the  accounts,  I  think  the  amount  of 
the  appraised  value  of  the  specific  legacies, 
and  interest  thereon,  were  assets  of  Hamil- 
ton's estate  in  the  hands  of  Moses  Mann 
his  executor,  chargeable  with  the  appellee's 
claim  ;  and  that  the  payments  made  on  the 
decrees  in  favour  of  Mitchell's  administra- 
tor in  1821,  and  of  Meze  in  1628,  can- 
not be  allowed  as  credits  to  reduce 
107  'the  assets  chargeable  with  the  appel- 
lee's claim.  For  judgment  had  been 
rendered  in  favour  of  Flinn  the  appellee's 
intestate,  as  early  as  1813,  which  charged  the 
assets  then  in  the  hands  of  Moaes  Mann  or 
for  which  he  was  then  accountable.  If  this 
charge  could  be  dislodged  by  a  subsequent 
judgment  or  decree,  it  must  have  been  a  sub- 
sequent judgment  or  decree  rendered  for  a 
claim  of  higher  dignity  than  Flinn's,  and 
Mann  must  have  had  notice  of  that  claim 
before  the  rendition  of  Flinn's  judgment. 
But  such  superior  dignity  and  notice  are  not 
shewn,  and  not  even  alleged.  Nothing  ap- 
pears in  the  case  to  authorize  the  court  to  put 
the  appellee  on  the  pursuit  of  the  specific 
legatees  of  Hamilton,  for  the  protection  of 
the  executor  Mann  and  his  representatives. 
Prima  facie,  the  creditor  is  under  no  obliga- 
tion to  make  such  pursuit.  Were  it  conceded 
that  peculiar  circumstances  might  exist,  from 
which  an  equity  in  favour  of  an  executor 
might  arise  to  cast  this  duty  on  a  creditor, 
yet  that  equity  should  t>e  asserted,  and  the 
circumstances  suggested  in  the  progress  of 
the  cause,  in  order  to  enable  the  creditor  to 
have  the  ciroumstances  investigated,  with  a 
view  to  relieve  him  from  the  duty  of  pursu- 
ing the  legatees,  by  shewing  that  their  re- 
moval or  insolvency,  or  other  circumstances, 
would  render  the  pursuit  fruitless  or  in  the 
highest  degree  inconvenient.  The  pleadings 
in  this  case  assert  no  such  equity,  suggest  no 
such  circumstances.  The  length  of  time 
which  has  elapsed  during  the  prosecution  of 
the  appellee's  claim  (the  only  circumstance 
relied  on  to  put  the  appellee  on  that  pursuit, 
and  apparently  urged  for  the  first  time  in 
the  argument  before  the  appellate  court)  is 
unavailing  to  sustain  the  pretension.  The 
lapse  of  time  affords  a  presumption  that  the 
pursuit  would  have  been  fruitless,  and  had  it 
been  urged  in  the   progress  of  the  cause  in 
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tbe  court  below,  that  presumption  might  have 
been  corroborated  b;  proof. 

108  "The  imputation  of  error  in  the  de- 
cree, for  directing  the   amount  of   (be 

appellee's  claim  to  be  raised  by  a  sale  of  the 
lands,  instead  of  appi  jing  the  money  which 
bad  tieen  paid  into  court  towards  the  satis- 
faction of  it,  and  raisiag  the  residue  out  of 
the  rents  and  profits,  is  in  part  unfounded. 
The  fund  subject  to  the  order  of  the  court  ia 
applied  in  the  waj  suggested,  unless  the 
appellants  should  prevent  it  b;  withholding 
their  consent  to  such  application  ;  and  of 
this  they  have  no  right  to  complain.  With- 
out questioning  the  principles  on  which  Ten- 
nent'fl  heirs  v.  Patton  was  decided,  I  do 
think  the  decree  in  this  case  should  be  re- 
'  versed,  because  it  directs  the  debt  to  be  raised 
b;  a  sale  of  the  lands.  In  that  case,  the 
decree  was  final,  in  this  case  it  is  interlocu- 
tory :  there  infants  were  concerned,  here  the 
devisees  are  adults:  there,  no  opportunity 
existed  at  the  time  tbe  appellate  remedy  was 
sought,  to  bring  the  subject  to  the  notice  of 
the  court  below,  and  get  redress  for  an  error 
on  a  point  not  before  brought  under  its 
notice ;  here,  such  opportunity  did 
there,  the  infants  could  not  waiveorre 
any  right  or  privilege  ;  here,  tbe  adults  bad 
full  capacity  to  do  so.  According  to  (' 
principles  of  the  case  of  Tennent'a  heirs 
Patton,  the  heir  or  devisee  has  the  right 
privilege  to  have  the  debt  raised  out  of  the 
rents  and  profits,  if  it  can  be  done  in  a  rea- 
sonable time  ;  but  if  adults,  thej  may  surely 
waive  this  privilege,  and  find  it  to  theii 
advantage  to  have  the  amount  raised  by  a 
sale  of  the  land,  rather  than  subject  them- 
selves to  the  charge  of  a  receiver,  the  incon- 
venience of  renting  out  and  tenanting  the 
whole  land,  and  the  sequestration  of  all  the 
profits.  It  acema  from  the  record  in  this 
case,  that  the  whole  controversy  in  the  courl 
below  related  to  the  existence  of  the  claim, 
and  the  liability  of  the  lands  devised  to  tx 
charged  with  it :  there  was  no  controversy 
about  the  manner  of  raising  the  money  out 
of  the  lands.     If  it  does  not  appear  that 

109  the  defendants  were  'apprised  of  their 
right  to  have  it  raised  out  of  tbe  rents 

and  profits,  yet  it  is  by  no  means  certain, 
that,  if  they  had  been  apprized  of  it,  they 
would  have  preferred  that  mode  of  raising  it 
to  the  mode  adopted  by  the  decree.  Had  that 
right  been  known  and  urged,  it  might  not 
have  been  resisted.  If  the  decree  had  been 
moulded  by  the  principles  of  the  case  of  Ten- 
nent's  heirs  v.  Patton,  and  the  indubitable 
doctrine  applicable  to  the  proceeds  of  the 
sale  made  by  the  defendant  of  part  of  tbe 
land,  (which  were  subject  to  the  (M>ntrol  of 
the  court  below,)  the  decree  would  have  di- 
rected the  application  of  those  proceeds, 
unconditionally,  to  the  part  satisfaction  of 
the  debt,  and  provided  for  the  satisfaction  of 
the  t>a!ance  out  of  the  rents  and  profits  ;  and 
it  is  by  no  means  clear  that  the  defendants 
would  have  preferred  such  a  decree  to  the 
decree  which  was  pronounced. 

It  is  beneficial  to  the  administration  of 
justice,  and  wilitend  todiscouragelitigation, 
that   this   court   should   cherish  a   course  of 


practice  whereof  numerous  czamplee 


nished  by  its  decisions,  which  refrains  from 
reversing  a  decree  or  judgment  on  points  not 
foreseen  or  contested  in  tbe  court  below, 
when  the  party  might  have  had  the  benefit 
of  them  there  if  he  had  there  suggested  them, 
and  when  the  opportunity  of  making  the 
suggestion  in  the  court  below,  and  getting 
the  benefit  of  it  there,  still  remained  at  the 
time  he  sought  his  appellate  remedy  ;  espe- 
cially, when  the  point  arises  out  of  the  exer- 
cise of  a  privilege  of  such  party,  when  it  is 
doubtful,  whether  or  no  he  would  have  exer- 
cised the  privilege  if  he  had  t>eeB  fully 
apprized  of  it,  and  when  a  reversal  is  not 
necessary  to  enable  this  court  to  save  the 
full  benefit  of  that  privilege  to  him.  Such 
is  this  case  in  all  respects :  it  is  plain,  that 
there  was  no  controversy  between  the  parties 
as  to  the  manner  of  raising  the  money  ;  that 
the  decree  being  interlocutory,  tbe  appellants 
had  full  opportunity  to  apply  for  a  modifica- 
tion of  it  before  the  sale  could  take 
JIO  place  under  it,  if  *they  preferred  a 
decree  so  modified  to  the  one  which 
was  rendered ;  that  it  is  nowise  apparent 
that  they  would  have  preferred,  or  will  now 
prefer,  such  a  modification  of  the  decree ; 
and  that  if  they  have  such  a  preference,  this 
court  may  give  them  the  benefit  of  it  without 
reversing  the  decree.  The  tieneBt  of  such 
preference  may  be  saved  to  them,  by  reserv- 
ing to  the  court  below,  tbe  power  which  it 
possessed  at  the  time  the  appeal  to  this  court 
was  allowed,  of  so  modifying  the  decree,  as 
to  direct  the  unconditional  application  of 
the  money  under  the  control  of  tbe  court,  to 
the  partial  satisfaction  of  the  appellee's 
claim,  and  to  provide  for  the  payment  of  tbe 
balance  out  of  the  rents  and  profits  of  the 
lands  devised,  which  by  the  decree  as  it  now 
stands  are  subjected  to  sale,  provided  such  a 
modification  of  the  decree  shall  t>e  asked  by 
the  appellants  or  by  the  appellee  before  the 
sale  takes  place,  and  provided  tbe  rents  and 
profits  will  discharge  the  debt  in  areaaonable 

I  am  therefore  of  opinion,  that  the  decree 
should  be  aGfirmed  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  of 
chancery  to  make  such  a  modification  of  the 
decree  as  I  have  suggested,  if  it  be  asked  in 
due  time  by  either  party,  and  if  tbe  twlance 
of  the  debt  may  be  satisfied  out  of  tbe  renta 

]d  profits  within  a  reasonable  time. 

PAKKER,  J. ,  concurred. 

CABELL,  J.  I  also  concur  in  the  opinion 
of  my  brother  Stanard  upon  all  the  points 
determined  by  it.  But,  contrary  to  the 
opinion  intimated  by  him,  1  incline  to  think, 
that  the  17th  section  of  the  statute  of  limita- 
tions is  applicable  to  a  judgment  recovered 
against  a  testator  or  intestate  in  autre  droit, 
as  well  ai  to  a  judgment  against  him  in  his 
■ight.  However,  it  is  not  necessary  to 
decide  tbe  point,  and  I  derire  it  to  be  under- 
stood that  I  do  not  mean  to  give  an  opinion 

•TUCKER,   P.     The  bill  was   orig- 
inally filed  against  the  administrator  of 
Moses  Mann,  to  recover  from  his  estate  the 
amount  of  a  judgment  rendered  against  him 
his  lifetime  as  executor  of  Andrew  F 


■efur-  iltoD,    The    heirs 


afterwards    made 
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parties,  as  there  seemed  likely  to  tK  a  defi- 
cieacy  of  personal  assets  of  Moses  Mann's 
estate.  The  bill  charges  a  wasting'  of  the 
assets  of  Hamilton,  and  devastavit  bj  Moses 
Mann,  in  failing  to  pay  the  judgment  against 
his  testator  Hamilton's  estate. 

It  is  objected,  that  the  devisees  of  Mann 
were  not  chargeable  under  the  ciecntor'a 
bond,  as  there  was  no  ascertained  debt  due 
from  him  at  the  time  of  his  death.  This 
objection  cannot  prevail.  The  statute  does 
not  require,  that  the  demand  shall  be  ascer- 
tained, in  the  sense  here  intended.  It  does 
require,  indeed,  that  the  action  whereby  a 
devisee  shall  be  charged,  shall  be  an  action 
of  debt ;  and  accordingly  it  has  been  decided, 
that  a  devisee  cannot  be  charged  under  the 
statute  in  an  action  of  covenant.  But  it 
never  has  been  questioned,  that  debt  will  lie 
against  a  devisee  upon  a  bond  with  collateral 
condition ;  and  it  has  been  even  suggested 
by  a  learned  writer,  that  it  is  adviseable 
sometimes  to  take  a  bond  with  conditioc  to 
be  void  if  the  vendor  has  good  title  Ac.  in 
order  to  guard  against  the  effect  of  his  de- 
visitig  away  his  real  estate  :  the  penalty,  he 
says,  would  be  a  debt  recoverable  under  the 
statute.  Sugd.  Law  Vend.  418,  The  statute, 
indeed,  quoad  the  action  of  debt,  places  the 
heir  and  devisee  on  the  same  footing ;  and  I 
have  never  beard  it  doubted,  that  debt  would 
lie  against  an  heir  on  a  bond  with  collateral 
condition,  merely  because  the  damages  to  be 
assessed  for  its  breach  were  not  ascertained. 
The  case  before  us,  though  instituted  in 
equity,  where  alone  the  personal  and  real 
representatives  could  be  convened,  is,  in 
effect,  an  action  of  debt,  and  ought  to  be  so 
treated.  The  creditor  might  have  sued  on 
the  bond  at  law,  and  thrown  the  charge 
on  the  devisee,  without  any  inquiry 
112  "whether  there  was  any  personal  es- 
tate out  of  which  the  demand  could  be 
paid.  It  wasforthe  benefit  of  tbedevisees, 
and  agreeable  to  the  principles  of  the  court 
of  equity,  that  instead  of  this  suit  at  law,  he 
should  resort  to  the  court  of  chancery,  in 
order  to  exhaust  the  personal  assets  before 
charging  the  devisees.  That  court,  there- 
fore, should  concede  to  him  the  rights  and 
the  remedies  which  he  would  have  had,  if  he 
had  pursued  a  less  forbearing  and  equitable 
course  towards  the  devisees. 

The  next  objection  is  the  statute  of  limi- 
tations. It  can  have  no  application,  I  con- 
ceive, in  this  case.  1  am  of  opinion,  that  the 
statute  did  not  begin  to  run  from  the  appoint- 
ment of  the  administrators  Le  Grand  and 
others.  That  appointment  was  a  nullity,  as 
Moses  Mann  did  not  die  intestate;  and 
though  payments  mode  to  the  administrators 
might  have  been  good,  (Allen  adm'r  Ac.  v. 
Dundas,  3  T.  R.  125,)  yet  the  court  of  pro- 
bate could  not  divest  the  executor's  right. 
Toll.  Law  Ex'ors  120.  Nor  could  the  creditor 
have  instituted  any  efficient  proceeding  for 
the  revival  of  a  suit  or  judgment  against  the 
administrators ;  since  upon  the  revocation 
of  their  letters  of  administration,  the  suit 
must  have  abated,  and  never  could  have 
been  revived  and  continued  against  Lewis 
Mann  the  administrator  with  the  will  an- 
nexed.   The  two  admin  is  tratious  could  not 


unite,  the  first  being,  quoad  the  last,  a  mere 
nullity.  I  think,  therefore,  in  considering 
this  question,  we  must  regard  it  aa  if  there 
never  had  been  administration  granted  to  Le 
Grand  and  others  in  1822.  If  so,  the  statute 
began  to  run  from  October  1823,  and  so  offers 
no  bar,  aa  the  suit  was  brought  early  in  1828. 
I  will  add,  thati  have  a  strong  impression, 
that  the  statute  has  no  application  to  an 
action  of  debt  suggesting  a  devastavit,  nor 
to  an  action  on  the  administration  bond. 
For  the  action  suggesting  a  devastavit  is 
not  an  action  on  the   judgment.     It  is 

113  an    action  for  the  tort^the  "wasting. 
The  plea  to  it  may  be  not  guilty.     It  is 

likened  to  a  criminal  prosecution.  The  judg- 
ment is  not  the  gist,  it  is  but  inducement, 
1  Ld.  Raym.  1S03  ;  1  Chitt.  Plead.  477.  It  wiU 
not  alone  maintain  the  action.  There  must 
i>e  proof  of  a  wasting,  either  by  a  return  of 
nulla  bona  or  otherwise.  It  is  moreover  a 
demand  against  the  executor  personally, 
whereas  the  judgment  was  not  against  him, 
but  histcstator'sgoods.  For  these  reasons,  I 
strongly  incliae  to  think,  that  the  effect  of 
the  clause  in  question  is  not  to  protect  Moses 
Mann's  estate  against  an  action  for  the 
waste,  but  to  protect  the  administrator  de 
bonis  non  of  Hamilton  against  an  action  of 
debt  or  scire  facias  to  revive  the  judgment 
against  him. 

1  see  no  other  objection  to  the  decree  that 
requires  remark,  except  that  a  sale  of  the 
lands  should  not  have  been  decreed,  until  it 
appeared,  that  the  debt  could  not  have  been 
discharged  in  a  reasonable  time  out  of  the 
rents  and  profits.  This  objection  would,  I 
conceive,  have  been  fatal  to  the  decree  had  it 
been  final ;  but  as  it  is  only  interlocutory,  I 
concur  with  my  brother  Stanard  that  it  may 
be  modified,  and  that  the  decree  should  be 
aCBrmed  with  costs,  aud  the  cause  remanded, 
with  directions  to  apply  the  fund  in  the 
power  of  the  court,  unconditionally,  to  the 
satisfaction  of  the  plaintiff's  demand,  and  if 
that  prove  deficient,  to  provide  (if  It  be  aakedt 
for  the  payment  of  the  balance  out  of  the 
rents  and  profits  of  the  lands,  if  adequate 
thereto  within  a  reasonable  time,  and  if  not, 
then  to  decree  a  sale  of  so  much  of  the  land 
as  will  suffice  to  satisfy  the  balance  due. 

Decree  affirmed  with  costs,  and  cause 
remanded  to  the  circuit  court  of  Greenbrier, 
"with  directions  to  that  court,  (if  the  appel- 
lants or  appellee  should,  before  the  said 
decree  shall  be  «zecuted  by  a  sale  under  its 
provisions,  ask  it)  to  modify  the  said 

114  decree,  so  as  to  direct  "unconditionally 
the  application  of  the  funds  subject  to 

its  order,  to  the  satisfaction  of  the  appellee's 
claim,  and  to  provide  for  raising  the  residue 
of  that  claim,  if  any,  out  of  the  rents  and 
profits  of  the  land  directed  to  be  sold,  instead 
of  raising  it  by  sale,  if  such  rents  and  profits 
will  pay  the  balance  in  a  reasonable  time  ; 
and  if  not,  to  raise  it  by  sale." 


Coliins's  Adm'x  v.  Row. 

February,  1839,  Klchmond. 
(AbBent  BBOOEE,  J.) 
AHumpilt  — ProBiUa    of    Bncutor  —  EvIdsncB  *  ■ 
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mpalt  aBOlaat  an  «z«cator.  in  bl>  ladlTldaal 
iTthe  price  of  eooda  sold  and  deliv- 
ered CO  blm  for  tlie  use  of  his  leslator'B  widow  and 
lesacees.  aiioa  erldcDce  belDE  bItcd  of  sacb  sale 
aad  dellTery,  of  a  promUe  by  the  defendaDt  to 
pay  for  ihe  goods  oul  of  lila  leslator'B  estate,  and 
□f  assets  saCDclent  for  tbat  purpose,  tbe  plaintiff 
may  recover  althoasli  tbe  promise  was  not  IQ 
wrlUns- 

la  the  count?  court  of  Kiag  and  Queen, 
the  admin  Utratrix  of  Thomas  Collina 
declared  in  asBumpatt  ag-ainat  Francis  Ron, 
otherwise  called  Francis  Row  executor  of 
Georg-e  D.  Shackelford  that,  in  consideration 
that  Collina  had.  in  his  lifetime,  at  the 
request  of  the  defendant,  sold  and  delivered 
to  him  divers  goods,  wares  and  merchandise, 
for  the  use  and  benefit  of  the  widow  and 
legatees  of  his  testator,  the  defendant  prom- 
ised Collins  in  his  lifetime  to  pay  him  the 
price  of  the  goods  &c.  when  thereto  required. 
At  the  trial  upon  tbe  plea  of  non  assumpsit, 
the  plaintiff  having  given  evidence  of  the 
sale  and  delivery  of  the  goods  to  the  defend- 
ant for  tbe  use  of  widow  and  legatees,  of  a 
promise  bj  the  defendaat  to  paj  for  them 
out  of  his  testator's  estate,  aad  of 
115  assets  'anfficient  for  the  purpose  in 
the  defendant's  hands,— the  defendant 
thereupon  moved  the  court  to  instruct  the 
jury,  "that  if  they  believed,  from  the  evi- 
dence, that  the  promise  of  the  defendant  nas 
that  the  goods  should  be  paid  for  out  of  the 
estate  of  his  testator,  and  not  out  of  his  own 
estate,  he  was  not  bound  by  such  promise 
unless  the  same  was  in  writing."  The  court 
refused  to  give  the  instruction;  and  the 
defendant  excepted.  The  jury  found  a 
diet  for  tbe  plaintiff  for  121  dollars  23  c< 
damages,  with  interest  Ac.  and  the  ci 
rendered  judgment  thereon,  for  the  dam; 
and  interests  so  found,  and  the  costs  of  i 

Upon  a  supersedeas  to  that  judgment,  the 
superior  court  reversed  the  same  with  costs, 
and  remanded  the  cause  to  the  county  court, 
with  directions  '"to  give  the  instruction 
prayed  by  the  defendant  on  the  former  trial, 
if  the  plaintiff  should  give  evidence  of  goods 
&c.  delivered  to  the  family  of  George  D. 
Shackelford,  or  of  the  value  or  amount  of 
assets  of  said  Shackelford  -which  came  to  the 
hands  of  the  defendant  his  executor. 

On  the  petition  of  Collins'i 
this  court  awarded  a  supersedeas  to  the  judg- 
ment of  the  superior  court. 
Johnson,  for  the  plaintiff  ih  error. 
Claiborne,  for  the  defendant  in  error. 
PER    CURIAM.     Judgment    of    superior 
cottrt    reversed,   and   that   of  county   court 
affirmed. 


ereby  to  charee  a 


to  answer  any  debt  or  damaees  out  of  bis  owd  e. 
late,  or  wbereby  to  cbar^e  tbe  defendant  apon  an 
special  promise  to  answer  for  tbe  debt,  default  o 


miscarriage  of  another  person,  unless  tbe  promise 
apon  which  snch  action  shall  be  broQKbt.  or  some 
memorandum  or  note  thereof,  sball  be  Id  wrltlna." 


116  "Tazewell    Qovernor,    for  Maynard's 
Ex'x,  V.  M'Csndlish  and  Others. 

March,  IBBS.  RlcHmoud. 
(AbsentPABSEBand  Stanabd.  J.) 
Pteadlac  and  PncUca— Daclantlon-Dsbt  an  Bond— 
AulrnmMit  ol  Breache*.*— In  debt  la  a  circuit 
court,  upon  the  official  bond  of  tbe  marshal  of  tbe 
late  superior  court  of  chancery  tor  the  district, 
the  breach  assleued  In  the  declaration  Is,  that  the 
chancery  conn  having-.  In  a  suit  therein  pendioK 
In  whlcb  the  relator  was  defendant,  made  an  or- 
der directing  tbe  marshal  to  take  possession  of 
certain  slaves  (averred  to  be  the  property  of  tbe 

of  tbe  court  the  marshal  accordingly  took  pos- 
sesBlou  of  the  nlaves,  hired  tbem  out  aud  collected 
the  hires,  but  failed  to  pay  tbem  over  to  the  rela- 
tor, '"  to  wbom  tbey  belonged,  and  who  was  enti- 
tled to  receive  them  from  the  marahal.  as  would 
appear  by  reference  to  tbe  record  and  proceed- 
ings in  tbe  said  salt  remaining  In  tbe  oOlce  of  the 
circuit  conn  ;"  On  general  demurrer  to  tbe  dec- 
laration. Held,  the  assignment  of  tbe  breach  Is 
defective  In  substance  ;  the  title  of  the  relator  to 
demand  and  receive  the  hires  from  the  marshal 
not  being  sufficiently  set  forth. 

Debt,  in  the  circuit  superior  court  of  James 
City  and  Williamsburg,  in  the  name  of  Lit- 
tleton W.  Tazewell  governor  of  the  common- 
wealth, suing  at  the  relation  of  EIiEal>eth 
Lawrence  executrix  of  Eleanor  Maynard 
deceased,  against  William  M'Candlish  and 
five  others,  obligors  in  theofGcial  bond  given 
by  M'Candlish  as  marshal  of  the  late  superior 
court  of  chancery  for  the  district  of  Wil- 
liamsburg, 

The  declaration  set  forth  the  bond,  which 
was  in  the  penalty  of  20,000  dollars,  with 
condition  that  M'Candlish  should  pay  over  all 
moneys  which  he  might  receive  by  virtue  of 
his  office,  to  the  persons  entitled  to  receive 
the  same,  and  should  discharge  faithfully  all 
the  other  duties  appertaining  to  the  said 
ofUce,  as  long  as  he  should  continue  in 

117  the  same.     Seven  breaches  of 'the  con- 
dition were  assigned.     In  each  of  them 

it  was  set  forth,  that  on  the  19th  of  July  1S22, 
the  said  superior  court  of  chancery,  in  a  suit 
between  Richard  Blow  plaintiff  and  the  said 
Eleanor  Maynard  defendant,  then  pending 
therein,  but  since  determined,  awarded  an 
injunction  to  restrain  the  defendant  from 
selling  or  removing  certain  slaves  in  her  pos- 
session until  tbe  further  order  of  the  court, 
and  directed  the  marshal  to  take  possession 
of  the  slaves,  and  {in  case  the  defendant 
should  not,  within  ten  days,  give  to  the 
plaintiff  bond  with  security  in  double  their 
value)  to  hire  them  out  until  the  end  of  the 

The  principal  case  Is  cited  with  approval  In  State 
V.  Hall,  M  W.  Va.  MS.  21  S.  E.  Kep.  td. 

See  monographic  noti  ou  "  Debt  The  Action  of  " 
appended  to  Davis  v.  Mead,  13  Qratt  lia.  and  mono- 
graphic  aoti  ou  "  Official  Bonds  "  appended  to  Sans- 
ster  V.  Com..  IT  Qratt.  IM. 
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jrear,  and  from  year  to  year  afterwards  until 
the  fnrtber  order  of  the  court.    And  then 

1.  The  first  aasignment  allegped,  that  in 
pursoaace  of  the  said  order  the  said  marshal 
look  possesaion  of  the  slaves,  the  property  of 
the  said  Eleanor  Maynard,  but  did  not  per- 
form the  other  duties  required  of  him  by  the 
said  order,  but  so  improperly  and  unfaith- 
foUy  conducted  himself  in  the  premises,  that 
the  hires  and  profits  of  thealavea  for  the  resi- 
due of  the  year  1822.  and  for  the  years  1823 
and  1824,  amounting:  to  720  dollars,  were 
totally  lost  to  the  said  Eleanor  Maynard,  to 
whom  the  said  hires  and  profits  belongred, 
and  who  was  entitled  to  receive  them  from 
the  said  marshal,  aa  by  reference  to  the  rec- 
ord and  proceediugps  iu  the  said  suit,  remain- 
ing in  the  clerk's  oSice  of  the  said  circuit 
superior  court  of  law  and  chancery,  would 
more  fully  appear. 

2.  The  second  assiirnment  alleged,  that  in 
pursuance  of  the  said  order  the  said  marshal 
took  possession  of  the  alaves,  the  property  of 
the  said  Eleanor  Maynard,  and  hired  them 
out  until  the  end  of  the  year  1822.  and  after- 
wards for  the  years  1823  and  1824,  and  for  the 
hires,  amounting  to  720  dollars,  took  bonds, 
notes  and  securities,  which  he  converted  to 
bis  Qwn  use,  whereby  all  the  hires  were  lost 
to  the  said  Eleanor  Maynard,  to  wham  the 
said  hires,  and  the  said  bonds,  notes  and  se- 
curities taken  therefor,  belonged,  as  by 

118      reference   to  "the  record  and  proceed- 
inifd  in  the  said  chancery  suit,  remain- 
ing in  the  office  of  the  said  circuit   superior 
court,  would  more  fully  appear. 

3.  The  third  assignment  alleged,  that  in 
pursuance  of  the  said  order  the  said  marshal 
took  possession  of  the  slaves,  the  property  of 
the  said  Eleanor  Maynard,  and  hired  them 
out,  and  received  and  collected  the  hires, 
amountiag:  to  720  dollars,  which  said  hires 
belouged  to  the  said  Eleanor  Maynard,  who 
was  entitled  to  receive  them  from  the  said 
marshal,  as  would  more  fully  appear  on  ref- 
erence to  the  record  and  proceedings  in  the 
said  chancery  suit,  remaining  in  the  office  of 
the  said  circuit  superior  court ;  but  that  the 
said  marshal  did  not  pay  over  the  said  hires 
to  the  said  Eleanor  Maynard,  though  re- 
quested to  do  so,  but  converted  the  same  to 
his  own  use.  whereby  they  were  totally  lost 
to  the  said  Eleanor  Maynard  in  her  lifetime, 
and  to  her  executrix  since. 

4.  The  fourth  assignment  alleged,  that  in 
pursuance  of  the  said  order  the  said  marshal 
took  possession  of  the  slaves,  the  property  of 
the  said  Eleanor  Maynard,  and  hired  them 
out,  and  received  and  collected  the  hires, 
amounting  to  720  dollars,  which  said  hires 
belonged  to  the  said  Eleanor  Maynard,  who 
was  entitled  to  receive  the  same,  as  by  the 
record  and  proceedings  in  the  said  suit,  re- 
maining in  the  ofdce  of  the  circuit  superior 
court,  would  more  fully  appear;  that  after- 
wards the  said  superior  court  of  chancery 
made  an  order  requiring  the  said  William 
M'Candlisb,  who  had  been  removed  from  the 
office  of  marshal,  to  deposit  the  amount  of 
the  said  hires  in  bank  to  the  credit  of  the 
coart  in  the  said  cause,  and  to  render  a  report 
Of  all  his    transactions  under  the  previoui 


order  of  the  19th  July  1822,   as  would  more    aforesaid,  took 


fully  appear  on  reference  to  the  record  and 

proceedings  in  said  suit,   remaining   &c.  but 

that  the  said  M'Candlish  did  not  deposit  the 

amount   of  the  said  hires  in  bank,  nor 

119  render   a   report  of  his   'transactions, 
as   required   by   the  said  order  of  the 

court,  but  wholly  failed  and  refused  to  com- 
ply with  the  requisitions  of  the  same,  and  so 
improperly  and  unfaithfully  conducted  him- 
self in  the  premises,  that  the  said  hires  were 
wholly  lost  to  the  said  Eleanor  Maynard,  to 
whom  they  belonged,  and  who  was  entitled 
to  receive  them,  as  would  more  fully  appear 
by  reference  to  the  record  and  proceedings  in 
the  said  chancery  suit,  remaining  Ac. 

5.  The  fifth  assignment  alleged,  that  in 
pursuance  of  the  said  order  of  the  19tb  July 
1822,  the  said  M'Candlish,  marshal  as  afore- 
said, took  possession  of  the  slaves,  the 
property  of  the  said  Eleanor  Maynard,  and 
hired  them  out,  and  took  bonds,  notes  and 
other  securities  for  the  hires,  which  amounted 
to720dollats,  to  which  said  bonds  Ac.  the 
said  Eleanor  Maynard  was  entitled,  as 
would  more  fully  appear  on  reference  to  the 
record  and  proceedings  in  the  said  chancery 
suit,  remaining  &c. — that  afterwards  the 
said  superior  court  of  chancery  made  an 
order  that  the  said  M'Candlish,  who  had  been 
removed  from  the  office  of  marshal,  should 
render  a  report  of  all  his  transactions  under 
the  previous  order  of  the  19th  of  July  1822, 
and  deliver  all  bonds,  notes  or  other  securi- 
ties for  the  hire  of  any  of  the  said  slaves,  to 
the  marshal  of  the  court,  to  be  collected  by 
him,  aa  on  reference  to  the  record  and  pro- 
ceedings in  the  said  suit,  remaining  Ac. 
would  more  fully  appear ;  yet  the  said 
M'Candlish  neither  rendered  a  report  of  his 
transactions  aforesaid,  nor  delivered  the 
said  boDds  &c.  or  any  of  them  to  the  mar- 
shal, as  required  by  the  order  aforesaid,  but 
wholly  failed  and  refused  to  comply  with  the 
requisitions  thereof,  whereby  the  said  hires, 
and  the  said  t>onds  Ac.  taken  therefor,  were 
wholly  lost  to  Che  said  Eleanor  Maynard.  to 
whom  they  belonged,  and  who  was  entitled 
to  receive  the  said  bonds  Ac,  as  by  reference 
to  the  record  and  proceedings  in  the  said 
suit,    remaining    Ac.     would     more    fully 

120  •&.   The    sixth    assignment   alleged, 
that  in    pursuance   of    the  said  order 

of  the  I9th  July,  1822,  the  said  M'Cand- 
lish,  marshal  as  aforesaid,  took  possession  of 
the  slaves,  the  property  of  the  said  Eleanor 
Maynard,  and  hired  them  out,  but  took  no 
bonds,  notes  or  security  of  any  kind  for  the 
hires,  as,  in  the  faithful  discharge  of  his 
ofRce,  and  in  the  execution  of  the  said  order, 
he  ought  to  have  done,  whereby  the  said 
hires,  amounting  to  720  dollars,  were  wholly 
lost  to  the  said  Eleanor  Maynard,  to  whom 
thej  belonged,  and  who  was  entitled  to 
receive  the  same  and  the  bonds  Ac.  which 
should  have  been  taken  therefor,  as  bv  refer- 
ence to  the  record  and  proceedings  in  said 
chancery  suit,  remaining  Ac.  would  more 
fully  appear. 

7.  The  seventh  assignment  alleged,  that 
in  pursuance  of  the  said  order  of  the  19th 
July  1622,  the  said  M'Candlish,  marshal  i 
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property  of  the  said  Eleanor  Maynard,  and 
hired  them  ont,  taking  bonds,  ngtes  or  other 
securities  for  the  hires,  and  aftenrards,  -with- 
out any  order  of  the  court  authorizing  him  to 
collect  the  said  hires,  did  collect  and  receive 
the  same,  amouating  to  720  dollars,  and  gave 
discharges  and  acquittaaces  therefor,  and 
delivered  up  the  bonds  &c.  to  the  hirers  who 
had  executed  the  eame,  whereby  the  said  hires 
were  wholly  lost  to  the  said  Eleanor  May- 
□ard.  to  whom  they  belonged,  and  who  was 
entitled  to  receive  the  same  and  the  bonds  Ac. 
so  taken  therefor,  as  by  reference  to  the  rec- 
ord and  proceedings  in  the  said  suit,  remain- 
ing Ac.  would  more  fully  appear. 

The  declaration  concluded  with  averring 
nonpayment  of  the  penalty  of  the  bond,  to 
the  plaintiff,  or  to  either  of  his  predecessors 

The  defendants  demurred  generally  to  the 

whole  declaration,   and   to  each   and   every 

assignment  of   breaclies   therein   set   forth. 

Od  argument  of  the  demurrers,  the  court 

held  that  the  law  thereupon  was  for 

121  *the  defendants,   and   rendered  judg- 
ment that  the  relator  take  nothing  hy 

her  bill,  and  that  the  defendants  recover 
against  her  their  coats.  To  which  judgment 
a  supersedeas  was  allowed  by  the  court  of 
appeals. 

Harrison,  for  the  pli 

Leigh,  Johnson  and  Daniel,  for  the  def end- 

TUCKER,  P.  I  am  of  opinion  that  the 
judgment  in  this  case  should  be  affirmed,  the 
declaration  being  radically  defect! 
shews  no  right  of  action  in  the  relator.  The 
material  facts  set  forth  in  the  declaration 
shew  the  following  case  : 

In  the  suit  of  Blow  v.  Maynard,  an  in- 
junction was  awarded,  whereby,  under  cer- 
tain circumstances,  M'Candliah  the  marshal 
of  the  court  was  directed  to  take  into  his 
custody  certain  slaves,  which  were  in  the 
pOBsesaion  of  and  claimed  by  the  relator's 
testatrix,  and  to  hire  them  out  from  year  to 
year  until  the  further  order  of  the  court. 
The  marshal  took  posaession  of  the  slaves. 
The  declaration,  after  setting  out  these  mat- 
ters in  detail,  proceeds  to  set  out  the  grava- 
men of  the  case  in  seven  different  ways  r  1. 
That  the  marshal,  though  he  took  possession 
of  the  slaves,  failed  to  perform  the  other  du- 
ties required  by  the  order,  whereby  the  hires 
were  lost.  2.  That  he  took  bonds,  and  coo- 
verted  them  to  his  own  use.  3.  That  he 
collected  the  hires,  but  did  not  pay  them 
over  to  the  testatrix.  4.  That  he  collected 
the  hires,  and  refused  and  failed  to  pay  them 
into  the  bank,  though  ordered  to  do  so.  5. 
That  he  failed  to  deliver  the  bonds  to  his 
successor,  as  he  was  ordered  to  do.  6.  That 
he  failed  to  take  any  bonds.  7.  That  he  de- 
livered up  the  bonds  to  the  hirers,  and  gave 
acquittances  for  them,  so  that  they  were 
altogether  lost  to  the  relator's  testatrix. 
The  action  Is  brought  upon  the  oQicial  bond 
of  the  marshal,  and  at  the  instance  of  Eliza- 
beth Lawrence  executrixof  Eleanor  Maynard, 
to    whom    it    is   averred    the    slaves 

122  t>e1onged,  "and  who,  it  is  averred  at 
the  conclusion  of  each  assign: 


of  the  hires"  from  the  said  M'Candlish,  "a« 
by  reference  to  the  record  Ac.  would  more 
fully   appear." 

To  this  declaration  the  defendant  filed  a 
general  demurrer,  which  of  course  odIt 
brings  in  question  the  substantial  character 
of  the  declaration.  Jam  of  opinion  that  it 
is  defective  in  substance,  in  this,  that  it  no 
where  shews  any  title  in  the  relator  to  sue. 
It  alleges,  indeed,  that  her  testatrix  was  en- 
titled to  receive  the  amount  of  the  hires  from 
M'Candlish,  "as  appears  by  the  record;" 
but  that  record  forms  no  part  of  the  plead- 
ings, and  is  not  indeed  even  a  record  of  the 
same  court.  It  does  not  then  appear  from  the 
declaration,  that  she  was  entitled  to  demand 
the  hires  from  M'Candlish,  or  that  he  was 
bound  to  pay  her,  or  would  have  been  justi- 
fied in  doing  so.  He  was  a  public  officer  of 
the  court,  receiving  funds  which  he  was'  to 
retain  until  further  order.  It  was  incumbent, 
then,  to  shew  such  order  distinctly,  in  that 
breach  which  complained  of  nonpayment. 
And  as  to  those  which  complain  of  a  failare 
to  pay  the  hires  into  bank,  or  to  deliver  over 
to  the  succeeding  marshal  the  lM>nds  taken 
for  the  hires,  these  disprove  the  right  of  the 
testatrix  to  receive  them,  since  they  shew  no 
final  disposition  of  them  in  her  favonr.  If 
there  be  any  order  in  the  chancery  canae 
awarding  the  hires,  or  the  bonds  and  securi- 
ties,  to  Eleanor  Maynard,  that  order  should 
have  been  distinctly  set  out.  The  existence 
of  such  an  order,  and  the  failure  to  ohey  it, 
is  the  gist  of  the  plaintiff's  action.  The  offi- 
cial bond  indeed  is  sued  on,  but  the  breach 
is  the  gist  1  for  without  a  breach,  there  is  no 
cause  of  action.  Now,  the  breach  in  this 
case  consists  in  failure  to  obey  some  order 
to  pay  over  the  money  or  deliver  over  the 
bonds.  Of  course  the  order  is  of  the  gist  of 
the    action.       Now    where    a    record    is    of 

the  gist  of  the  action,  it  must  be 
123      shewn    with    certainty ;    "as    in     an 

action  of  debt  upon  a  judgment.  1 
Chitty's  Plead.  355.  So  too  it  is  a  general 
principle,  that  it  Is  not  enough  that 
the  party  hath  right,  but  such  right 
must  be  disclosed  in  the  record,  so  as  to  en- 
able the  judges  to  pronounce  upon  it.  Ho- 
bart's  Rep.  233.  Thus,  it  is  not  enough  for 
the  party  here  to  aver  "  a  title  to  receive,  as 
appears  by  the  record,  "  but  it  should  be 
shewn  how  she  had  title,  that  the  court  might 
see  whether  it  was  a  good  title  or  not. 
If,  for  example,  the  defendants  had  made  de- 
fault, how  could  judgment  have  been  entered 
for  the  plaintiff,  upon  the  mere  allegation 
that  she  was  entitled,  as  appeared  by  a  rec- 
ord not  in  court  7  How  could  the  court  see 
whether  the  record  did  or  did  not  give  title, 
without  a  distinct  statement  in  the  declara- 
tion of  the  order  relied  on  7  And  how,  upon 
this  general  and  indefinite  statement,  could 
there  be  an  issuable  plea  of  no  such  record  ? 
That  plea  denies  the  existence  of  a  record  set 
out.  Here,  none  Is  set  out .  And  the  plea  of 
no  such  record  would  not  be  an  answer  to  the 
allegation  that  the  relator  was  entitled. 
Moreover,  whatever  her  title  to  the  hires,  she 
bad  no  right  of  action  against  the  officer, 
unless  he  was  ordered  to  pay.     Her  title  to 
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order  or  decree  was  essenti&l,  declaring  that 
title,  and  directing-  tbe  officer  to  pay  over  the 
tnads  to  her,  or  into  bank,  subject  to  her  or- 
der. 

The  case  of  Jones  v.  Jones,  not  reported, 
is  said  to  decide  this  case,  though  I  do  not 
think  such  a  precedent  is  necessary  to  sua- 
tain  this  decision,  which  is  founded  on  gen- 
eral and  well  received  principles.  The 
jodgment  is  right  in  principle  :  but  having 
given  coBta  generally,  without  directing 
them  to  be  levied  de  bonis  testatoris,  it  must 
for  that  cause  be  reversed  with  costs. 

PER  CURIAM.  The  court  is  of  opinion 
that  the  circuit  court  erred  in  giving  judg- 
ment for  costs  to  be  paid  de  bonis  propriis : 
therefore     the    judgment    is   reversed 

124  'with  costs.     And   this  court,  proceed- 
ing to   render  such   judgment   as  the 

■aid  circuit  court  ought  lo  have  given,  is  of 
opinion  that  the  matters  of  law  arising  upon 
the  defendants'  demurrer  to  the  plaintiff's 
declaration  are  for  the  defendant ;  therefore 
it  is  further  considered  that  the  plaintiff  take 
nothing  by  hia  bill,  and  that  the  defendants 
go  Ac.  and  recover  Ac.  their  costs  in  the  cir- 
cuit court  expended. 

125  'Rochelitt  V.   Rocholle. 

Harcb.  laai.  Rlcbmoad. 
WIB-MMioraiidui  al-Pnliatc-CaM  at  Bu'—Before 
Ibe  starate  of  Uarcb  *.  1831.  went  Into  oiierallon.  a 
decedent,  belnc  attended  In  bis  last  illness  by  a 
scrlrener  wbom  be  bad  reaaested  to  write  bis 
will,  told  blm  tbat  be  did  not  wlsb  him  to  write 
tbe  win  at  tbat  time,  but  desired  blm  to  make  a 
memorandum  by  wblcb  It  sbould  thereafter  be 
l>rei>ared.  Tbe  scrivener  accordluEly.  under  tbe 
dIrectloD  of  the  decedenu  wrote  down  In  pencil, 
on  a  small  piece  of  paper,  a  memorandum  lo  tbe 
(□llowinc  terms  :  "To  mrs.  Rocbelle  In  fee.  Eme- 
llne  and  child  Charlotte.  Pbcebe.  Waablnston. 
Tine  and  Uzza,  all  my  beds  and  fnmltnre.  car- 
rlatce  and  harness.  Allloaned  dnrlQB  widowhood, 
real  and  pcrsonaL  Discretionary  with  ex'or,  for 
tood  reason,  tosell  necro.  Mary  Frances.  Uartba 
Eliza  Co  be  edncated  and  clothed.  At  the  death 
of  mrs.  Socbelle  bavins  no  child  by  me,  the  whole 
to  my  brother's  children  (horse  Bullet  to  Jno. 
Tamer)  tbe  plantation  and  bauds  to  remain  as  at 
prescuL  Harry  and  Jerry  to  be  kept  at  the  car- 
penter's trade.  My  lands  to  belons  to  John  and 
Wm.  and  elrls  to  receive  more  negroes."  This 
memorandum,  wbeti  conclnded.  was  read  to  tbe 
decedent,  who  looked  over  and  examined  tbe 
same,  sad  said  It  was  right  The  scrivener  then 
left  blm.  promislne  to  return  on  the  tbird  day. 
bnt  was  accidentally  detained  nncll  tbe  fourth  ; 
and  when  he  sot  back,  tbe  decedent  was  dead. 
On  the  fallare  of  the  scrivener  to  return  at  tbe 
appointed  time,  tbe  decedent  mentioned  to  an- 
other person  that  be  bad  slven  blm  tbe  beads  of 
bis  will,  and  expressed  great  anxiety  for  bis  ar- 
rival, sayltuc.  tbat  If  be  woald  come  and  Ox  tala 
tnulness.  he  ibonid  die  perfectly  satlsBed  ;  tbat 
his  will  was  not  all  tbe  basiness  he  wanted  with 
blm.  Tbememorandnm  belngoflered  forprobate 
as  a  will  of  personalty,  H>ld.  such  probate  sbonld 
be  refused. 


The  county  court  of  Southampton,  i 


July 


will  and  testament  of  William  L.  Rochelle 
deceased  (so  far  only  aa  to  pass  personal  es- 
tate) an  instmment  of  writing  in  pencil,  in 
the  following  terms : 

"To  mrs.  Kochelle  in  fee  Emeline  and 
child  Charlotte,  Phoebe,  Washington, 
126  Tine  and  Lizza,  all  my  beds  and  •fur- 
niture, carriage  and  harness.  All 
loaned  during  widowhood,  real  and  personal. 
Discretionary  with  ex'or,  for  good  reason,  to 
sell  negro.  Mary  Frances,  Martha  Eliza  to 
be  educated  and  clothed.  At  the  death  of 
mrs.  Rochelle  having  no  child  by  me,  tbe 
whole  to  my  brother's  children  (borse  Bullet 
to  Jno.  Turner)  the  plantation  and  hands  to 
remain  as  at  present.  Harry  and  Jerry  to  be 
kept  at  the  carpenter's  trade.  My  lands  to 
belong  to  John  and  Wm,  and  girls  to  receive 
more  negroes." 

This  instrument  was  propounded  to  the 
county  court  for  probate  by  Frances  Ro- 
chelle. The  probate  wai  opposed  by  Ann 
Rochelle,  the  widow  of  the  decedent ;  and 
from  the  sentence  of  the  county  court,  she 
appealed  to  the  circuit  superior  court  of  law 
and  chancery. 

On  the  hearing  of  the  appeal,  two  wit- 
nd   their  testimony 


spread  upon  tbe  record. 

1.  S.  Parker  testified,  that  he  was  at  the 
decedent's  house  on  Sunday  the  lat  of  March, 
at  which  time  the  decedent  was  very  ill,  and 
confined  to  his  Ijed.  During  the  evening  of 
that  day,  decedent  told  the  witness  that  be 
wished  him  to  do  some  writing  for  him.  Wit- 
ness expressed  his  perfect  willingness  to  do 
so,  but  suggested  that  it  would  t>e  t>etter  to 
defer  the  business  until  the  next  morning. 
He  remained  all  night  with  the  decedent ; 
who,  the  next  morning  again  introduced  the 
subject,  and  remarked  that  he  wished  the 
witness  to  write  his  will.  However,  he  did 
not  urge  the  witness  to  write  the  will  at  that 
time  ;  and  it  was  agreed  between  them,  that 
the  witness  should  write  it  the  next  day,  or 
the  next  time  he  visited  the  decedent.  He 
did  visit  him  again,  on  tbe  following  Wednes- 
day ;  when  decedent  again  spoke  to  the 
witness  about  writing  his  will.  Witness 
ashed  whether  he  should  have  a,  table  pre- 
pared for  the  purpose,  in  the  room  where 
decedent  was  then  lying?  Decedent  an- 
swered, that  he  did  not  wish  the  witness  to 

write  his  will  at  that  time ;  but  desired 
127      'him     to    make    a   memorandum,    by 

which  the  will  should  thereafter  be 
prepared.  Much  conversation  then  took 
place  between  them,  as  to  the  disposition 
which  decedent  intended  to  make  of  his 
property,  and  tbe  mode  in  which  he  wished 
it  to  l>e  managed.  In  the  course  of  this  con- 
versation, decedent  said  that  he  would  not. 
upon  any  consideration,  die  without  a  will ; 
that  there  were  many  considerations  induc- 
ing htm  to  make  one  :  and  he  then  stated,  as 
reasons  why  he  ought  to  make  a  will,  that  he 
did  not  wish  mr.  L<and,  his  brother  in  law, 
to  enjoy  any  part  of  bis  estate,  and  tbat  he 
had  alwaya  promised  his  sister  Fanny  to 
educate  her  two  little  girls ;  one  of  whom 
was  then  living  with  tbe  decedent,  and  going 
to  school  at  hisexpense.    In  thes: 


term  1835,  admitted  to  probate,  as  the  last  sation,  decedent  exp^r^ed  a  wish  to  appoint 
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t  executor.  He  also  stated, 
that  he  bad  had  timber  cut  to  build  a  dwell- 
ing' house,  and  wished  the  house  to  be  built  ; 
that  he  did  not  wish  the  land  attached  to  the 
plantation  on  which  he  lived  to  be  cleared,  but 
merely  that  the  braactaes  &c.  within  the 
enclosure  should  be  cleared ;  that  he  desired 
the  land  he  owned  in  Sussex,  which  was 
principallj  in  woods,  to  be  cleared  ;  and  that 
he  wished  the  witness  to  be  allowed  full  and 
adequate  compensation  for  his  trouble, — 
meaning,  as  the  witness  supposed,  compen- 
sat  ion  for  settling  the  estate.  Witness 
then  left  the  decedent,  and  went  into  another 
room,  in  which  there  were  several  persons. 
There  he  found  a  small  piece  of  paper,  which 
he  carried  into  the  room  where  the  decedent 
was  lying,  and  proceeded  immediately  to 
make  out,  in  pencil,  under  the  direction  of 
the  decedent,  the  memorandum  by  which  the 
will  was  to  be  prepared;  which  memorandum 
is  the  same  writintj'  now  in  controversy- 
After  the  witness  had  prepared  the  memoran- 
dum, he  took  a  seat  on  the  bedside,  and  read 
the  same  to  the  decedent  ;  who,  at  the  same 
time,  looked  over  and  ezaminei}  it.     Witness 

asked  him  if  it  was  right ;  to  which  he 
128      •replied  that   it  was.     At   the  time  of 

preparing  the  memorandum,  decedent 
was  in  his  perfect  eeaaes,  and  competent  to 
matte  a  will.  It  was  understood  by  decedent 
that  the  witness  had  to  go  the  next  day  to 
Sussex  county  court,  and  he  would  not 
return  to  decedent's  house  until  the  evening 
of  the  ensuing  friday.  In  consequence  of 
bad  weather,  the  witueas  was  unable  to 
return  on  friday  ;  and  on  Saturday,  when  he 
arrived  at  the  decedent's  house,  he  found 
him  dead.  At  the  time  of  writing  the  mem- 
orandum, there  was  no  ink  (as  the  witness 
understood)  in  the  room,  though  there  may 
have  been  ink  in  the  house.  The  decedent 
explained  to  the  witness,  that  by  the  name 
"mrs.  Rochelle,"  mentioned  in  the  memoran- 
dum, he  meant  his  wife ;  by  the  names 
"Maiy  Frances"  and  "Martha  Eliza," 
therein  mentioned,  he  meant  thetwodaugb- 
ters  of  his  brother  Nathaniel ;  by  the  name 
"Jno.  Turner,"  therein  mentioned,  he  meant 
John  A.  Turner;  and  by  the  names  "John" 
and  "Wm."  therein  mentioned,  he  meant  the 
two  sons  of  his  said  brother  Nathaniel. 
This  brother  was  dead  at  that  time.  The 
decedent  had  another  brother,  who  had  never 
been  married.  The  witness  stated,  that  he 
should  have  prepared  the  will  pursuant  to 
the  memorandum,  uninfluenced  by  the  con- 
versation which  had  previously  taken  place 
between  the  decedent  and  himself,  except 
that  he  should  have  concluded  the  will  with 
a  clause  appointing  an  executor,  but  leaving 
a  blank  for  the  executor's  name,  as  he  did 
not  himself  wish  to  qualify,  though  he 
believes  the  decedent  expected  and  desired 
him  to  do  so  :  that  in  writing  the  will,  he 
should  not  have  imbodied  any  direction  that 
the  woodlands  in  Southampton  should  not 
be  cleared,  or  that  a  dwelling  house  should 
be  built  by  the  executor,  out  of  timber  which 
the  decedent  had  caused  to  be  prepared  for 
the  purpose ;  because  no  such  directions 
were  contained  in  the  memorandum,  and 
the    witness    regarded    that    as    the    only 


129  proper  authority  to  "be  punned  in  pre- 
paring the   will.     He  further    stated, 

that  when  he  wrote  down  in  the  memoran- 
dum the  words  "beds  and  f unit ure,"  he  asked 
the  decedent  what  he  meant  by  them;  to 
which  the  decedent  replied,  that  he  meant  his 
beds  and  all  his  household  furniture. 

2.  G.  Rawlings  lestiiied,  that  having-  gone 
on  thursday  to  see  the  decedent,  he  found  him 
very  sick  in  bed,  but  in  his  perfect  aeoaes. 
Decedent  told  the  witness,  that  he  had  given 
mr.  Parker  the  heads  of  his  will  the  day 
before,  and  that  mr.  Parker  was  to  be  there 
with  the  will  on  the  next  day.  On  Saturday 
the  witness  again  visited  the  decedent  ;  who 
remarked  to  the  witness  un  his  arrival,  that 
"he  was  compelled  to  die."  Some  time 
afterwards,  he  expressed  great  surprise  at 
mr.  Packer's  absence,  aud  anxiety  for  hia 
return,  saying,  that  if  he  would  come  and 
fix  his  business,  he  (the  decedent)  would  die 
perfectly  satisfied ;  that  his  wilt  was  not  all 
the  business  he  wanted  with  mr.  Parker ; 
but  that  he  must  go  and  leave  it  all,  for  that 
he  should  not  live  until  night.  Thedecedent 
did  not  inform  the  witness  in  what  way  he 
intended  to  dispose  of  his  property,  nor  wh&t 
directions  he  had  given  to  mr.  Parker  for 
making  out  the  memorandum  or  heads  of  his 
will.  Decedent,  at  the  time  of  his  death, 
had  been  married  about  two  years.  He  had 
then  no  child  born  ;  but  he  left  his  wife 
pregnant,  and  about  two  mouths  afterwards 
she  was  deliveredof  a  child,  which  was  still 
living. 

The  circuit  court  affirmed  the  sentence  of 
the  county  court  ;  and  on  the  petition  of  Add 
Rochelle  the  widow  of  the  decedent,  a  judge 
of  this  court  allowed  her  an  appeal  from  the 
judgment  of  affirmance, 

Leigh   and   Johnson,   for  appellant.     The 

memorandum    admitted   to   probate   in   this 

case  is  clearly  invalid  as  a  nuncupative  will, 

for  the  statute  requires  that  every   such    will 

shall  be  proved  by  two  witnesses,  and 

130  here  "but   one  of   the    witnesses   was 
even  acquainted  with  the  provisions  of 

the  paper.  If  it  be  established  at  all,  it  must 
be  established  as  a  will  in  writing.  Now, 
whenever  a  paper  is  offered  for  probate  as  a 
will,  the  court  must  be  satisfied  that  it  con- 
tains the  final  and  fixed  determination  of  the 
decedent  as  to  the  matters  therein  specified, 
without  contemplating  any  modifications  of 
them  to  be  afterwards  made.  Allen  v.  Man- 
ning. 2  Addams  490 ;  Montefiore  v.  Monte- 
fiore.  Id.  354  ;  2  Eng.  Eccl.  Rep.  394,  340  ; 
Devereux  v.  Bullock,  1  Phill.  60 ;  1  Eng.  Eccl. 
Rep.  35 1  Jameson  v.  Cook.  1  Haggard  82  ; 
In  the  goods  of  Herne,  Id.  222 ;  3  Eng.  Eccl. 
Rep.  36,  93  ;  Reay  v.  Cowcher,  2  Hagg.  249  ; 
4  Eng.  Eccl.  Rep.  100.  That  the  memoran- 
dum here  does  not  express  the  fixed  and  final 
determination  of  the  decedent  as  to  the  dis- 
position of  his  property,  but  was  merely 
designed  as  notes  to  prompt  the  memory  of 
the  writer  in  drawing  up  the  will  according- 
to  the  decedent's  intent  declared  in  the  pre- 
vious conversation,  is  manifest  from  the 
character  of  the  paper  on  its  face  and  from 
the  testimony  in  the  cause.  1.  It  is  written 
in  pencil ;  a  circumstance  shewing,  prima 
facie,  that  the  provisionsiar^  .fp^r^^.delib- 


'■WfffgR" 


10  LEIQH 


K0CHB1.1.E  V.  KocaBi.1^. 


iai~i33 


erative,  EOt  final.  In  the  gooAt  of  Dyer,  1 
Hagg.  219;  HawkeB  v.  Hawkee,  Id.  321; 
Edwardi  v.  AsUy,  Id.  490,  3  Eng:.  Eccl. 
Kep.  92,  139,  216,-2.  The  diapoBltioiiB  are 
ancertalD,  andonly  capable  of  being- rendered 
certain  by  parol  evidence  of  the  intent  of 
decedent  as  declared  in  conversation.  Thus 
tbe  parol  evidence  alone  explains  vrhat  per- 
■ons  were  meant  by  the  designations  "  mrs. 
Rochelle  "— "  Mary  Prances,  Martha  Eliea  " 
—"John  and  Wm."  The  eiccutor  is  vested 
with  discretion  "  to  sell  neg-ro ;"  but  whether 
the  intent  was  to  give  him  the  power  of  sell- 
ing  one  only,  or  all  of  the  negroes,  is  mani- 
festly uncertain.  The  estate  is  given  to 
mrs.  Rochelle  dnriog  widowhood  ;  yet  it  is 
afterwards  provided  that  at  her  death,  hav- 
ing no  child  by  the  decedent,  the  whole  shall 
go  to  his  brother's  children  :  and  it  is 

131  •uncertain  whether  the  children  of  the 
deceased   brother  alone  are  meant   by 

that  designation,  or  children  of  both  the 
brothers.  The  girls  are  "  to  receive  more 
negroes;"  but  nothing  is  said  as  to  the 
number,  sei  or  age  of  the  negroes  that  each 
of  the  girls  ia  to  receive.  From  the  cases  of 
Green  v.  Skipwortb,  1  Phill.  S3  ;  Wood  v. 
Wood,  Id.  357,  1  Eng.  Eccl.  Rep.  32,  101  ; 
Hontefiore  v.  Montefiore  (before  cited) ; 
Maelac  v.  Ewing,  1  Hagg.  317,  3  Eng.  Eccl. 
Rep.  137,  and  Cogbill  v.  Cogbill,  et  al., 
Z  Uen.  ft  Munf.  467-525,  it  may  be  col- 
lected, that  the  court  cannot  admit  to  pro- 
bate a  paper  whose  interpretation,  though 
plain  as  to  some  of  the  legacies,  is  so 
donbtfnl  as  to  others,  that  it  is  uncertain 
what  the  testator  meant  thereby.  Nor  can 
a  paper  be  admitted  to  probate,  when, 
in  order  to  explain  its  meaning,  it  la 
necessary  to  resort  to  parol  evidence  such  as 
would  not  be  admissible  to  explain  a  will 
after  probate.  7  Bac.  Abr.  338,-3,  The 
paper  npon  its  face  appears  to  be  imperfect 
and  nnfiniabed.  and  the  evidence  incontesti- 
bly  proves  that  it  does  not  contain  the  whole 
wul  of  the  decedent.  It  contains  a  bequest 
to  mrs.  Rochelle  of  all  his  "  beds  and  furni- 
tnre;"  and  these  words  import  only  beds 
and  bed  furniture  ;  jet  it  appears  by  the  tes- 
timony, that  the  decedent  meant  to  bequeath 
to  her  hia  household  furniture.  By  the  ex- 
pression "  girls  to  receive  more  negroes," 
it  is  impossible  to  conceive  that  the  decedent 
intended  a  final  and  complete  disposition  ;  it 
indicates  nothing  more,  in  prffiaenli,  than 
his  general  purpose  to  give  a  further  bounty, 
leaving  the  amount  and  component  parts  of 
the  gift  to  be  specified  afterwards.  More- 
over, in  the  conversation  with  Parker,  the 
decedent  expressed  bis  wish  to  appoint 
him  executor ;  his  wish  that  one  planta- 
tion shon  Id  be  cleared,  and  the  other  not; 
and  his  wish  that  a  dwelling  house  should 
be  built  out  of  the  materials  he  had  prepared 
for  the  purpose ;  yet  the  notes  are  wholly 
silent  on  all  these  points.  Now,  although 
an  unfinished  paper  may  under  some 

132  circumstances  *tie  admitted  to  probate, 
yet   the  presumption  of  law  is  strong 

against  every  such  paper,  and  the  court 
must  be  satisfied,  by  the  strongest  possible 
evidence,  that  the  intention  of  the  decedent  to 


final,  that  he  never  abandoned  that  inten- 
tion, and  that  he  was  prevented  by  the  act 
of  God  from  proceeding  to  the  completion 
of  his  will.  Sir  John  Nicholl  in  Reay  v. 
Cowcher,  4  Eng.  Eccl.  Rep.  112,  and  in  Dev- 
ereux  v.  Bullock,  1  Id.  35,  in  both  of  which 
cases  unfinished  papers  were  prepounded 
for  probate,  and  rejected.  In  Johnston  v. 
Johnston,  1  Phill.  447. 1  Eng.  Eccl.  Rep.  159  ; 
it  is  said  by  the  same  judge  to  be  now  clearly 
settled,  that  in  respect  to  an  unfinished  pa- 
per, though  follow»l  by  sudden  death,  the 
interval  must  be  accounted  for,  and  it  must 
be  shewn  that  the  testator  adhered  to  the  in- 
tention, but  was  prevented  from  finishing 
it.  In  Griffin  V.  Griffin,  4  Ves.  197,  in  note; 
Sandtord  v.  Vaughan,  1  Phill.  39 ;  Bayle  v. 
Mayne,  3  Id.  504,  1  Eng.  Eccl.  Rep.  28,  462, 
and  AntrobUB  v.  Nepean,  1  Addams  399,  2 
Eng.  Ecct.  Rep.  152,  the  papers  propounded 
were  rejected  because  the  interval  was  not 
accounted  for.  It  cannot  be  said,  in  any 
proper  sense,  that  the  decedent  here  was  pre- 
vented by  the  act  of  God  from  completing 
the  dispositions  which  he  had  declared  his 
intention  to  make.  His  death  was  not  sud- 
den. He  was  conscious  of  its  approach; 
and  though  it  took  place  shortly  after  the 
time  appointed  for  Parker's  return,  the  inter- 
val was  amply  suSicient  for  making  his  will, 
and  it  does  not  appear  that  any  other  circum- 
stances existed  to  prevent  his  doing  so. 
In  Montefiore  v.  Montefiore  (Ijefore  cited) 
sir  John  Nicholl  says;  "The  rule  which  I 
take  to  operate  incase  of  every  unfinished 
paper  is  this  :  Can  the  court  infer,  that  by 
pronouncing  for  it,  it  will  carry  into  effect 
what  it  collects,  from  all  the  circumstances 
of  the  case,  to  have  been  the  decedent's 
wish  7    In  that  event,  it  will  be  its  duty  to 

pronounce  for  it ;  but  surely  not,  if  it 
133      sees    reason    to  believe   that,    *by   so 

doing,  it  will  defeat  or  counteract 
instead  of  giving  effect  to  that  wish." 
Here  the  memorandum  contains  the  de- 
clared wishes  of  the  decedent  as  to  the 
disposition  of  Iwth  his  lands  and  his  person- 
alty ;  the  two  subjects  are  mixed  up  together  : 
but  the  contemplated  disposition  of  the  really 
must  at  all  events  fail,  not  t>eiag  declared  in 
legal  form  i  and  there  is  every  reason  to 
believe  that  by  establishing  the  paper  as  a 
will  of  personals  alone,  the  intentions  of  the 
decedent  will  be  defeated  altogether,  instead 
of  being  effected  in  part.  4.  The  evidence  is 
complete  to  shew  that  the  decedent,  at  the 
time  the  notes  were  prepared,  had  no  inten- 
tion of  then  making  his  will.  He  told  Par- 
ker that  he  did  not  wish  him  to  write  his  will 
at  that  time,  but  desired  him  to  make  a  mem- 
orandum by  which  the  will  should  be  after- 
wards prepared.  And  when  Parker  failed  to 
return  at  the  appointed  time,  he  expressed 
his  uneasiness  at  the  prospect  of  dying  with- 
out a  will,  and  his  consciousness  that  he  bad 

Macfarland  and  Rhodes,  for  the  appellee. 
To  constitute  a  valid  will  of  personals,  it  ia 
only  necessary  to  prove  testamentary  capac- 
ity, and  final  volitions  expressed  in  writing, 
either  by  the  decedent  himself,  or  by  some 
person  under  his  authority  and  during 


give   the  legacies   specified  was   fixed    and    his  life.     Neither  signatui 
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necessary.  Even  if  it  shall  appear  that' the 
act  propounded  as  a  will  nas  not  desired  per 
se  as  inch,  but  was  merely  done  towards  the 
malitngof  a  wUl,  aa  notes  or  instructioDs,  yet 
if  it  contains  tbc  liiial  intentions  of  the 
decedent,  whicli  he  was  prevented  by  an  act 
of  God  from  investing  with  a  more  solemn 
form,  it  will  be  admitted  to  probate  as  his 
will ;  and  this,  even  though  the  instructions, 
after  being  reduced  to  writing,  were  never 
seen  by  the  decedent,  or  read  to  him.  Cogbill 
V.  Cogbill  et  al.,  2  Hen.  &  Munf.  467  ;  Green 
V.  Skipworth,  1  Phill.  53  ;  Wood  v.  Wood,  1 
Id.   370;  Huntington   v.    Huntington,   2   Id. 

213 ;  Sikes  v.  Snaitta.  2  Id.  351 ;  Lewis 
134      V.  Lewis,  "aid.  109  ;  Allen  v.  Manning, 

2  Addams  490  ;  Burrows  v.  Burrows,  1 
Hagg.  109.;  Manly  v.  Lakin,  Id.  130 ;  Mas- 
terman  v.  Maberly,  2  Id.  235  j  Mitchell  v. 
Mitchell,  Id.  74.  Here,  the  testimony  estab- 
lishes that  it  was  the  fixed  and  final  deter- 
mination of  the  decedent  to  make  all  the 
provisions  specified  in  the  paper.  He  desired 
Parker  to  make  a  memorandum  by  which  his 
will  should  be  prepared ;  the  memorandum 
was  made  under  his  direction,  read  over  to 
him,  examined  by  him,  and  pronounced  to  be 
right ;  be  afterwards  told  Rawlings,  that  he 
had  given  to  Parker  the  heads  of  bis  will,  and 
that  Parker  was  to  be  there  with  the  will  on 
the  following  day ;  and  when  Parker  disap- 
pointed him  by  failing  to  return  on  that  day, 
he  expressed  his  concern  at  the  disappoint- 
ment: shewing  throughout,  that  be  consid- 
ered the  memorandum  as  containing  the 
substance  of  his  will,  and  dying  without  ever 
having  intimated  the  slightest  dissatisfac- 
tion with  the  provisions  therein  made,  or  any 
purpose  of  changing  any  one  of  tbem.  It  is 
impossible  that  finality  of  intention  should 
be  more  strongly  evidenced  than  it  was  in 
this  case.  As  to  the  objection  that  the  pro' 
visions  of  the  memorandum  are  obscure  and 
uncertain, — no  such  objection  applies  to  them , 
in  point  oiF  fact :  they  import  a  disposition  of 
the  decedent's  whole  estate  among  his  rela- 
tives, in  a  manner  reasonably  certain  and 
intelligible.  But  whether  this  be  so  or  not,  is 
of  no  importance  in  a  court  of  prot>ate,  which 
has  only  to  enquire  whether  the  paper  pro- 
pounded as  a  will  purports  to  make  a  dispo- 
sition of  the  decedent's  estate,  and  contains 
what  he  intended  and  considered  as  the 
expression  of  bis  final  volitions  on  the  sub- 
ject. The  objection  of  obscurity  and 
tainty  often  lies  as  strongly  against  papers 
clearly  admissible,  and  in  fact  admitted,  to 
probate,  as  it  possibly  can  against  the  paper 
here  propounded.  It  is  further  objected,  that 
this  paper  is  fatally  defective,  becau: 

mitting  it  to  contain  final  voliti 
135      the  decedent  'as  far  as  it  goct,  it  does 

not  contain  his  whole  will  as  to  the  dis- 
position and  management  of  his  property. 
But,  first,  the  objection  is  not  sustained  by 
the  evidence :  for  it  appears  that  the  expres- 
sion "beds  and  furniture,"  in  the  memoran- 
dum, is  the  very  language  which  the  decedent 
employed  in  dictating  to  Parker  ;  and  as  ti 
the  omissions,  noticed  by  the  counsel  for  thi 
appellant,  of  several  other  matters  upon 
which  the  decedent,  in  the  conversation  with 


remarked  that  the  memorandum,  after  being 
concluded  witbout  mentioning  those  matters 
at  all,  was  examined  and  approved  by  the 
decedent,  and  therefore  the  inference  is,  either 
that  be  never  intended  to  include  in  bis  will 

y  directions  upon  those  points,  or  that  he 
abandoned  that  intention,  because  he  deemed 
truth  it  was)  of  very  little  impor- 
tance. Secondly,  admitting  that  the  paper 
does  not  contain  all  the  provisions  which  the 
decedent  intended  to  make,  it  by  no  means 
follows  that  it  must  therefore  be  rejected. 
The  rule  is,  that  if  the  will,  so  far  as  it  goes, 
mports  undisputed  bequests,  and  there  is  no 
reason  to  doubt  that  the  testator  intended 
such  bequests  at  all  events,  tbey  will  not  fail 
because  he  intended  to  make  additional  pro- 
but  died  without  executing  sach 
intention.  This  is  well  settled.  Cogbill  v. 
Cogbill  et  al.,  2  Hen  &  Muuf.  467  ;  Musto  v. 
SutcUfCe,  1  Bng.  Eccl.  Rep.  368  ;  Nathan  v. 
Morse,  Id.  46S ;  Ingram  v,  Strong,  Id.  260  ; 
Rockell  V.  Yonde,  Id.  381 ;  Wood  v.  Wood,  Id. 
Nor  is  it  any  objection  to  the  probate  of 
the  paper  here,  that  it  imports  a  disposition 
of  real  estate  as  well  as  of  personal,  and  is 
so  executed  as  to  constitute  a  valid  will 
of  lands.  It  is  every  day's  experience,  as 
indeed  it  is  an  elementary  proposition  of  law, 
that  an  instrument,  clearly  insufficient  as  a 
will  of  lands,  and  yet  purporting  to  dispose 
of  lands,  may  be  established  as  a  good  will  of 
personals.  Lastly,  it  is  objected  that  the 
decedent  did  not  intend  this  instrn- 
136  ment  *aH  his  will.  It  is  sufficient  to 
reply,  that  instructions  for  a  will  are 
never  designed  to  constitute,  per  se,  the  will 
itself:  yet  the  cases  already  cited  establish 
conclusively,  that  wherever  a.  decedent  has 
been  prevented  by  the  act  of  God  from  exe- 
cuting a  will  in  solemn  form,  for  which  be 
has  given  instructions,  those  iustructions,  if 
reduced  to  writing  before  he  died,  will  oper- 
ate as  fully  as  the  will  itself  could  haire  done. 
The  evidence  proves  nothing  more  than  the 
fact  (wholly  unimportant,  under  the  authority 
of  the  cases  referred  to)  that  this  paper  is  not 
tbc  identical  instrument  which  the  decedent 
intended  to  leave  as  his  will,  but  that  he  pur- 
posed to  execute  one  more  formally  drawn  np, 
containing  the  same  provisions,  and  perhaps 
a  few  in  addition,  of  little  importance  in 
themselves,  and  nowise  altering  or  affecting 
those  which  appear  in  the  memorandum. 
What  be  said  to  Rawlings  on  the  day  of  bis 
death  seems,  indeed,  to  evince  bis  own  belief 
that  the  memorandum  was  not  a  sufficient 
expression  of  his  will, — that  the  law  required 
a  more  format  instrument ;  but  if  be  was  mis- 
taken in  that  impression,  and  had  done  all 
that  the  law  required  to  constitute  a  valid 
will  of  personals,  his  ignorance  that  be  bad 
done  BO  is  surely  no  ground  for  rejecting  the 
paper. 

BKOOEB,  J.  I  think  it  impossible  that  the 
notes  for  a  will  in  this  case,  though  read  to 
the  sick  man,  and  pronounced  by  him  to  be 
right,  as  is  proven  by  Parker  the  scrivener, 
were  meant  by  him  to  contain  the  will,  the 
final  will  be  intended  to  make.  The  notes 
were  no  doubt  intended  as  an  outline  of  his 
will.   There  are  not  materials  enoufrb  in  th« 


Parker,  had  expressed  his  wishes,  it  may  be  for  a  final  will.    It  jra^^[)tj^Myted  to  b« 
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left  coaclnsivety  to  the  Krivener  to  mah« 
more  specific  disposition  of  the  property  than 
waa  to  be  found  in  the  notes.  For  example, 
would  it  be  intended  to  be  left  to  him,  under 
the  ezpresaion  "girls  to  receive  more  ne- 
groes," to  decide  how  many  more,  and 

137  *of  what  af  e  and  sex,  each  of  the  girls 
was   to    receive ;  or    to  expIatQ  other 

obscnre  clauses  in  the  nates  ?  T  think  not. 
Parker,  the  witness  and  scrivener,  says, 
the  testator  told  him  he  did  not  wish  him  to 
write  his  will  at  that  time,  but  desired  him 
to  make  a  memorandum  by  which  his  will 
was  thereafter  to  be  prepared.  He  then  pro- 
ceeded to  make  the  memorandum  under  the 
direction  of  the  testator  ;  then  read  it  to  the 
testator,  who  looked  over  it,  and  said  it  was 
right.  The  scrivener-then  went  away,  prom- 
ising to  return  on  friday ;  evidently  that  the 
deceased  mig'bt  again  have  it  in  his  power  to 
explain  his  meaning  in  the  very  vague  and 
anfinished  clauses  in  the  memorandum.  The 
other  witness,  Rawlinffs,  speaks  of  his  great 
anxiety  that  the  scrivener  should  return 
before  he  died.  He  said,  if  Parker  would 
come  and  fix  his  business,  he  would  die  satis- 
fied. If  he  had  supposed  that  the  notes  con- 
tained his  whole  and  final  will,  and  wanted 
nothing  but  form,  he  could  not  have  t>een  so 
aoxioas  that  the  scrivener  should  return. 
I  know  that  there  are  cases  quoted  by  coun- 
sel from  E^ccles.  Rep.  the  decisions  of  sir  John 
NicboU  and  other  judges,  that  have  gone  far- 
ther than  this  case.  But  this  court  has  not 
adopted  those  cases,  especially  the  cases  in 
which  the  notes  were  not  read  over  to  the 
deceased,  nor  the  instructions,  after  being 
reduced  to  writing,  seen  by  him.  Suppose 
the  scrivener  had  substantially  given  form 
to  the  notes  in  pencil,  and  returned  with  the 
draught  to  the  deceased  ;  it  is  not  possible  to 
believe  that  he  would  have  executed  it  as  his 
iriU,  without  change  in  several  particulars. 
In  coming  to  the  conclusion  that  the  notes 
do  not  contain  the  will  of  the  testator,  I  do 
not  put  the  case  on  the  ground  that  the  n 
are  too  obscure,  or  that  they  arc  too  un 
tain  for  a  will  (t>ecause  wills  regularly  proved 
are  often  so)  but  on  the  ground  that  the  testa- 
tor, though  he  said  they  were  right,  did  not 
intend  that  they  should,  if  expanded  into 
form,   be  the  final  disposition   of  his 

138  property.    *I  cite  none  of  the  numer- 
ous   cases     on    the    construction    of 

wills,  for  though  they  are  to  be  resorted 
to  for  rules  of  construction,  they  furnish  no 
light  to  guide  us  to  the  intention  of  a  testa- 
tor. Nor  do  I  put  the  case  on  the  ground  that 
the  real  and  personal  estates  are  so  commin- 
gled, that  as  the  notes  cannot  be  proved  as 
to  the  real  estate,  it  would  defeat  the  inten- 
tion of  the  deceased  if  they  were  admitted  to 
probate  as  to  the  personal  estate;  (liecause 
there  are  caaes  in  which  a  will  has  been  ad- 
mitted to  probate  as  to  the  personal  estate 
and  not  as  to  the  real,  by  which  the  testa- 
tor's whole  plan  of  provision  for  his  family 
has  been  defeated  ;)  but  on  the  ground  that 
the  notes  were  not  designed  by  the  deceased 
tolnclndehia  final  will  as  to  the  dlspositf 
of  his  property. 

I  think  the  judgment  must  be  reversed. 

TUCKER,  P.    This  case  has  t>een  argued 


with  very  great  ability,  and  the  court  is 
much  indebted  to  the  diligence  of  counsel 
forcollattng  all  the  cases  calculated  to  throw 
light  upon  its  difficulties.  Among  other  au- 
thorities, we  have  had  an  array  of  all  the 
ecclesiastical  decisions  ;  an  advantage  which 
was  denied  to  the  court  la  some  of  our  own 
cases,  decided  before  the  publication  of  those 
reports.  Yet  I  apprehend  they  will  be  found 
not  to  have  gone  farther  than  the  reported 
cases  in  the  courts  of  common  law.  As  long 
ago  as  the  reign  of  Henry  8,  when  the  first 
statute  of  wills  was  passed,  the  most  lati- 
nous  construction  was  given  to  the  power 
of  devise.  Thatstatute  provided  that  "every 
person  should  have  power  to  give,  dispose, 
will,  and  devise  by  will  in  writing,  or  other- 
wise by  act  executed  in  his  lifetime,  all  his 
manors,  lands"  &c.  The  courts  (upon  the 
principle,!  presume,  of  construing  llberallya 
remedial  statute)  went  to  very  great  lengths 
in  establishing  imperfect  wills.  They  seem 
to  have  considered  a  literal  compliance 
with    the    statute    sufficient,     and     if 

139  'the  substance  of  the  devise  was  proved 
satisfactorily,    and  it   was   reduced  to 

writing,  no  matter  by  whom,  provided  it  was 
in  the  testator's  lifetime,  they  held  it  good. 
Accordingly,  as  long  ago  as  the  time  of  lord 
Coke,  a  will  was  held  good  where  a  lawyer 
took  only  short  notes  with  a  design  to  reduce 
it  lata  form,  which  he  afterwards  did.  but  the 
devisor  died  before  it  was  read  to  him. 
Brown  V.  Sackville.  Dyer  72,  note;  S.  C. 
Anderson  34.  The  great  mischiefs  and 
frauds  to  which  this  loose  mode  of  disposition 
gave  rise,  led,  in  the  reign  of  Charles  2,  to 
the  statute  of  frauds  and  perjuries,  prescrib- 
ing the  formalities  and  ceremonies  In  the 
devise  of  lands,  which  still  prevail.  By  a 
subsequent  clause  of  the  same  statute  it  was 
declared  that  no  nuncupative  will  should  be 
good,  except  such  as  were  made  and  proved 
according  to  the  requisitions  of  the  statute. 
This  was  equivalent  to  declariog  that  no  will 
of  personals  should  be  valid  unless  it  was  in 
writing,  or  executed  with  the  solemnities 
required  in  the  case  of  nuncupative  wills. 
Now,  while  the  statute  of  Henry  8,  was  an 
enlarging  statute,  this  statute  of  Charles  waa 
a  restraining  statute,  and  should  have  been 
construed  upon  opposite  principles;  and  the 
rather,  as  the  mischiefs  arising  from  the 
loose  practice  under  the  former  constituted 
the  very  ground  of  enacting  it.  Yet  it  must 
be  confessed  that  the  courts  have  gone  to  the 
utmost  limits  of  the  former  decisions,  and  at 
this  day,  in  the  english  ecclesiastical  courts, 
instructions  for  a  will,  given  with  a  design 
that  they  should  be  reduced  to  form,  would 
be  held  and  taken  to  be  a  good  will,  though 
never  read  to  or  approved  by  the  testator, 
provided  it  should  appear  that  he  was  pre- 
vented from  completing  the  will  in  the  form 
which  he  designed,  by  the  act  of  God.  I  do 
not  think  our  courts  have  gone  so  far,  but  on 
the  contrary  they  seem  to  have  rejected  notes 
for  3  will,  though  dictated  by  the  dying  man, 
where  it  did  not  appear  that  they  had  been 
readover  and  approved  by  him.     Mason 

140  V.    *Duaman,  1   Munf.  456.     In  doing 
so,  they  have  certainly   adhered  to  the 

spirit    of  the    statute,    though    they   have 
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departed  from  englisfa  authority.  Fgr  the 
object  of  the  statute,  in  requiring  writing, 
was  to  prevent  the  fraud  and  perjury  which 
may  ao  ea8il3r  be  perpetrated  where  the  wills 
of  testators  are  left  to  the  slippery  memory 
of  witnesses.  But  how  is  this  effected  if  the 
writinji;  is  never  seen,  read  or  approved  7 
What  ia  such  a  will,  after  all,  but  a  nuncupa- 
tive will  reduced  to  writing  in  the  testator's 
lifetime;  a  will  depending  altogether  upon 
the  memory  and  the  veracity  of  one,  instead 
of  two  or  three  witnesses?  for  with  us,  one 
witness  has  been  held  sufficient  to  establish 
a  written  will  of  personalty.  How  are  we 
assured,  except  by  the  oath  of  one  man,  that 
be  has  not  mistaken,  even  if  he  has  not 
designedly  misrepresented,  the  decedent's 
meaning?  Writing'  was  designed,  among 
other  things,  to  give  assurance  that  the  will 
should  not  be  mistaken;  but  this  important 
object  is  frustrated,  if  it  be  deemed  unneces- 
eary  that  the  instructions  should  be  read  over 
to  the  testator.  J  think,  therefore,  our  courts 
wisely  went  back  to  the  statute,  instead  of 
following  the  ecclesiastical  courts.  Happily 
the  question,  since  our  recent  act,  has  ceased 
to  be  of  much  importance,  and  fortunately 
too,  even  in  this  case,  it  is  unnecessary  to 
take  it  up.  For  here  the  notes  or  instruc- 
tions were  written  according  to  dictation, 
and  were  afterwards  read  over,  examined, 
and  approved  by  the  testator. 

The  question  in  this  case  is  of  a  very 
different  character.  It  is  contended  by  the 
appellant  that  the  paper  propounded  is  not  a 
testamentary  paper ;  that  it  is  not  a  will ; 
that  it  does  not  imbody  the  provisions 
designed  by  the  testator  in  reference  to  his 
estate ;  that  it  was  not  looked  to  as  so 
imbodying  them,  either  by  the  decedent  or 
the  scrivener,  but  that  it  contained  hints 
only,  designed  by  the  scrivener  for  bis  own 
direction,  leaving  much  that  was  essen- 
141  tial  in  the  testator's  directions  to  *be 
filled  up  from  memory.  On  the  other 
hand  it  is  contended  that  the  paper  itself  is 
the  true  last  will  of  the  decedent,  and  as  such 
was  properly  admitted  to  probate. 

In  order  to  sustain  this  memorandum  as 
(he  decedent's  will,  it  is  not  necessary  that 
he  should  have  deaifined  the  identical  paper 
to  be  his  will.  Where  the  transaction  takes 
place  in  extremis,  the  instructions  for  a  will 
may  be  taken  to  be  the  will  itself,  however 
plainly  it  may  appear  that  the  design  was  to 
draw  out  the  notes  into  form,  and  to  execute 
such  draught  as  the  last  will  and  testament. 
For  if  the  decedent's  will  be  final,  settled, 
and  completely  declared  by  the  instructions, 
the  failure  to  complete  his  design  of  execut- 
ing a  more  formal  draught  will  in  general 
not  be  important.  But  the  paper  propounded 
must  be,  first,  his  final  determination  at  the 
time,  as  to  the  disposition  of  his  estate.  If 
his  mind  was  not  then  made  up,  the  instru- 
ment cannot  be  his  will  ;  for  we  cannot  con- 
ceive of  the  exercise  of  will,  where  a  party 
has  not  made  up  his  mind.  2dly,  it  must 
also  be  complete,  that  is  to  say,  it  must  con- 
tain the  whole  will  of  the  testator ;  subject 
however  to  this  modification,  that  if  a  partic- 
ular bequest  stands  altogether  independent, 
it  may  be  sustained,  although  other  intended 


bequests  have  not  been  reduced  to  writing 
before  the  testator  expired.  As  where  he 
directs  a  slave  to  be  given  to  A.  and  another 
to  B.  they  being  strangers  to  his  blood,  and 
the  bequest  to  A.  is  reduced  to  writing,  but 
the  testator  dies  before  that  to  B.  can  be 
ao,  the  former  will  be  good  though  the  latter 
is  void.  But  this  can  only  be  where  what 
is  not  reduced  to  waiting  is  not  complicated 
with  what  is,  for  if  it  be,  then  the  whole  is 
void.  As  if  the  bequest  be  of  a  slave  to  A. 
upon  condition,  there,  if  the  bequeat  be  writ- 
ten, but  the  testator  die  before  the  condition 
is  reduced  to  writing,  the  whole  is  void. 
Bntler  V.  Baker,  3  Co.  Sep.  31.  So  {I  con- 
ceive) if,  in  contemplation  of  a  diatri- 
142  bution  by  "will  of  bis  estate  among  bis 
children,  the  decedent  directs  so  many 
slaves  to  be  given  to  his  eldest  son,  and  so 
many  to  his  second  son,  Ac.  and  the  first 
bequest  is  reduced  to  writing,  and  he  dies 
before  the  others  are  or  can  be  written  down, 
the  whole  is  void ;  because  all  the  beqtiests 
are  so  linked  together  that  they  cannot  be 
separated  without  violence  to  the  decedent's 
intention  ;  for  if  the  bequest  to  the  eldest 
is  held  valid,  he  will  have  his  full  portion  by 
the  will,  and  will  then  be  entitled  to  a  full 
share  of  the  estate  undisposed  of,  as  distrib- 
utee. The  whole  of  the  bequests  thus  com- 
plicated constitute,  therefore,  an  integer ; 
they  must  all  be  reduced  to  writing,  or  all 
will  be  void.  And  so  too,  I  conceive,  if  land 
be  devised  to  an  only  son,  and  slaves  to  the 
vdlue  of  the  land  to  an  only  daughter,  the 
two  bequests  must  go  together.  They  must 
be  regarded  as  a  unit.  For  if  that  to  the 
daughter  is  effectual,  while  that  to  the  aoa 
fails,  the  daughter  will  not  only  have  the 
slaves  bequeathed,  but  half  the  land  also, 
against  the  express  wishes  of  the  testator. 
It  is  true  that  if  he  execute  such  a  will,  and 
the  execution  be  defective  as  to  the  realty, 
but  good  for  personal  estate,  there  is  no  rem- 
edy; but  where  the  paper  to  be  set  up  as  a 
will  has  in  fact  never  been  executed  as  such, 
and  was  not  indeed  designed  identically  to 
be  the  will :  where  it  is  proposed  to  set  it  up 
merely  with  the  purpose  of  effectuating  the 
intentions  of  the  decedent,  the  impossibility 
of  effectuating  the  whole,  and  the  certainty 
of  defeating  his  real  wishes  by  setting  up  a 
part,  is  a  conclusive  objection  to  giving 
validity  to  that  part.  3dly,  it  may  safely  be 
affirmed,  I  think,  that  if,  when  the  deceased 
gives  instructions  for  hia  will,  which  are 
written  down,  he  declares  that  it  shall  not 
be  his  will  until  it  is  reduced  to  form  and 
duly  executed  by  him,  the  instructions  them- 
selves could  not  be  propounded  as  a  will. 
The  case  would  be  analogous  to  that  of  a 
nuncupative  will,  which  is  not  good  s 
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clares that  it  shall  not  be  his  will 
unless  reduced  to  writing.  7  Bac.  Abr.  307, 
4thly,  if  this  be  so,  then  it  see^ns  to  follow 
that  if  a  decedent  give  instructions  for  a  will 
of  lands,  as  well  as  personalty,  and  direct  it 
to  be  reduced  to  form  in  order  that  he  may 
execute  it,  it  ought  to  be  presumed  that 
he  did  not  design  the  instructions  to  be 
his  will,  since  they  could  not  operate  to 
effectuate  his  whole  will :  and  5thl7,  it  would 
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seem  clear  that  where  a  decedent  givea 
iostructionain  writiog  for  a  will  of  lands  and 
peraooalty,  the  provisions  of  which  are  so 
complicated  with  each  other  that  a  part  can- 
not be  carried  into  effect  without  violeuce  to 
the  general  design,  it  must  be  presumed  he 
intends  that  the  ioatructions  themselves 
shall  not  be  bis  win.  For  it  is  reasonable  to 
suppose  he  would  prefer  that  the  whole 
should  fail,  rather  than  that  the  great  pur- 
pose of  his  will  should  be  defeated,  and  a 
gross  Inequality  established  among  those  for 
whom  he  intended  equal  benefit. 

The  application  of  these  principles  to  the 
case  at  bar  will  inevitably  lead  to  a  decision 
against  the  will.  For  the  circumstances  of 
the  case  tend  strongly  to  prove  that  the 
brief  pencil  notes  taken  by  Parker,  though 
made  out  from  the  conversation  he  bad  just 
held  with  the  testator,  and  read  over  and 
approved  by  him,  were  intended  to  be  quali- 
fied and  rendered  intelligible  by  the  aid  of 
Parker's  memory  of  that  conversation— that 
they  were  not  final  instructions  for  a  will, 
but  short  memorandums  to  draw  the  will  by. 
assisted  by  the  developments  of  intention 
just  before  communicated  to  Parker,  and 
that  if  he  had  returned  with  the  will  written 
sabttantially  in  accordance  with  the  notes. 
and  with  noother  change  than  in  the  form  of 
the  paper,  it  would  not  have  been  executed  by 
a  rational  testator. 

Again,  this  paper,  not  being  executed  aa  a 
will  of  lands,  is  not  the  final  determination 

of  the  testator's  mind  respecting  his 
144      estate.    It  is  clear  from  the  paper  *itaelf 

that  he  designed  to  pass  his  lands,  and 
it  is  therefore  clear  that  the  drawing  out  the 
will  at  length,  and  the  due  execution  of  the 
draught  directed  to  be  made,  was  not  merely 
form,  but  it  was  substance.  It  was  an  act 
which  be  designed  in  order  to  render  that 
will  complete,  which  without  it  was  incom- 
plete. The  realty  and  personalty  through- 
out are  so  blended  and  linked  together,  that 
you    cannot    tear    them    apart    without  the 

?'OBseBt  violation  of  the  testator's  intention. 
hus,  all  the  estate  real  and  personal  is 
loaned  to  mrs.  Rochelle  during  life.  Then 
it  is  provided  that  Mary  Frances  and  Martha 
Eliza  shall  be  educated  and  clothed.  This  of 
course  is  a  charge  upon  the  widow,  as  the 
whole  estate  is  given  to  her.  Now,  the 
testator  might  very  well  have  Intended  this 
charge  upon  his  wife  in  respect  of  her  enjoy- 
ing tx)tta  the  lands  and  personalty,  though  it 
may  be  a  very  unreasonable  burden,  and  one 
of  which  he  did  not  dream,  if  she  gets  the 
slaves  alone.  So  again,  it  is  clear  he  had  it 
at  beart  to  keep  the  plantation  and  hands 
t<«rether  :  yet  if  this  will  is  established,  the 
hands  go  to  the  wife  during  widowhood,  and 
the  land  to  the  heirs.  So  again,  the  whole 
estate,  in  one  event,  is  to  go  to  his  brothers' 
children  ;  the  boys  to  take  the  land,  and  the 
girls  to  have  as  many  more  slaves  in  their 
shares  as  would  be  equal  to  the  value  of  the 
land.     But   establish  this  will,  and  the  girls 

(:et  the  slaves  to  the  value  of  the  land,  and 
f  the  brothers'  children  are  the  heirs  of  the 
testator,  they  will  get  half  the  land  also.  Can 
this  be  said  to  be  the  tesUtor's  will  ?  Is  It 
not  plain  that  under  the  pretext  of  effectu-   bad  directed  Parker  to  draw,  as  necessary  t 


ating  his  will,  we  are  called  on  to  violate  his 
every  intention  ?  Is  it  not  plain  that  we  are 
invited  to  set  np  a  paper  aa  his  will,  which 
he  did  not  design  as  such,  which  was  in 
truth  incapable  of  declaring  his  will,  Uince, 
for  want  of  due  execution,  it  cannot  be 
read  as  to  Che  realty,)  and  which  he 
intended  should  be  substituted  by  an  inBtru- 
ment    so  drawn  out    and  executed   as 

145  'to  effectuate  all  his  intentions  ?    The 
very  cases  which  have  tieen  cited  shew, 

that  where  the  effectuating  what  has  been 
reduced  to  writing  would  conflict  with  the 
general  scheme  and  plan  of  disposition,  and 
be  incompatible  with  the  general  intent,  it 
cannot  be  regarded  as  the  testator's  will. 
"The  rule,"  says  sir  John  Nicholl,  "which  I 
take  to  operate  in  every  unfiniabed  paper  is 
this  :  Can  the  court  infer,  that  by  pronounc- 
ing for  it,  it  will  carry  into  effect  what  it 
collects,  from  ail  the  circumstances  of  the 
case,  to  have  been  the  deceased's  wish  7  In 
that  event  it  will  be  its  duty  to  pronounce 
for  it  ;  but  surely  not,  if  it  sees  reason  to 
believe  that  by  so  doing,  it  will  defeat  or 
counteract,  instead  of  giving  effect  to  that 
wish."  Montefiore  v.  Montefiore,  2  Bug. 
Ecct.  Kep.  343.  And  again.  In  the  goods  of 
Heme,  3  Id.  95,  he  says  :  "The  presumption 
of  law  in  every  unfinished  paper  is,  that  the 
deceased  never  did  Intend  it  to  take  effect  in 
its  unfinished  form ;  and  that  presumption 
is  always  held  to  be  strengthened,  when  the 
paper,  as  in  the  present  instance,  purports 
to  dispose  not  only  of  personal,  but  also  of 
real  property,  as  to  which  it  clearly  must  be 
insuBicient."  In  such  case  indeed  the  pre- 
sumption may  be  rebutted  by  testimony  of 
the  recognition  of  the  paper  as  his  will, 
notwithstanding  its  incapacity  to  pass  lands ; 
but  without  such  evidence,  the  presumption 
against  it  must  prevail.  For  "the  presump- 
tion of  law  is  against  every  testamentary 
paper  not  actually  executed  by  the  testator, 
and  BO  executed  as  it  is  to  be  inferred,  on  the 
face  of  the  paper,  that  the  testator  meant  to 
execute  it."  2  Eng.  Eccl.  Rep.  342.  And 
this  presumption,  we  see,  is  strengthened 
where  it  purports  to  dispose  of  real  estate. 
Now  in  tbe  present  case  the  presumption, 
instead  of  being  repelled,  is  strongly  sus- 
tained. The  whole  testimony  proves  that 
the  paper  in  question  was  never  designed  by 
testator  or    scrivener  to  be  the  will 

146  itself.    "It  i.  distinctly    declared    to 
have   t>een  a  mere    memorandum  by 

which  the  will  was  to  be  written;  and  the 
testator  said  of  it,  that  he  had  given  to 
Parker  the  heads  of  his  will  for  the  purpose 
of  writing  his  will,  and  that  Parker  was  to 
be  there  on  friday  with  his  will.  As  his 
disease  advanced  and  he  felt  his  end  approach- 
ing, bis  anxiety  for  the  arrival  of  Parker 
became  extreme  ;  he  stated  that  he  was  sur- 
prised he  had  not  come  ;  that  if  he  would 
come  and  fix  his  business,  he  would  die  per- 
fectly satisfied.  He  added,  indeed,  that  his 
will  was  not  all  the  business  he  wanted  with 
bim,  but  that  he  must  go  and  leave  it  all.  fur 
that  he  should  not  live  till  nigbt.  I  am  per- 
fectly satisfied  from  this  testimony,  that  the 
looked  to  the  execution  of  the  will  he 
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prevent  hia  dying:  intestate,  and  that  the 
memorandum  was  not  in  that  form  in  which 
he  purposed  "that  his  will  should  be,  as  an 
Operative  testamentary  paper."  See  Jame- 
son V,  Cooke,  3  En)f.  Eccl.  Rep.  38.  Tome 
indeed  it  appears  perfectly  clear  that  a 
memorandum  for  a  will  purporting  to  dispose 
of  real  and  personal  estate,  so  blended  as  to 
b'e  incapable  of  separation  without  thwarting 
the  general  intention,  never  can  be  con- 
sidered as  a  good  will,  in  the  absence  of 
executioa  or  express  recog'nition  of  it  as 
such.  For  it  is  conceded  that  the  paper 
propounded  must  contain  the  fised  and  final 
determinatiou  of  the  deceased,  and  that  the 
paper,  as  admitted,  must  effectuate  and  not 
thwart  hia  nishes.  But  that  can  never  be 
where  the  devises  of  realty  and  personalty 
are  blended  tog-ether,  and  so  dependent  on 
each  other,  that  the  effectuation  as  to  the 
personalty,  and  the  failure  of  the  will  as  to 
the  realty,  must  altogether  defeat  the  objects 
of  the  testator.  Such  is  the  case  here  ;  and 
I  am  therefore  clearly  of  opinion  to  reverse 
the  sentence,  and  to  refuse  the  probate  to 
the  memorandum,  even  as  a  wilt  of  per- 
sonalty. 
147  "The  other  judges  concnrring,  judg- 

ment reversed.  And  this  court  pro- 
ceeding Ac.  is  of  opinion  that  the  said  paper 
writing  is  not  the  true  last  will  and  testa- 
ment of  the  said  William  t,-  Rochelle  de- 
ceased. Therefore,  motion  of  defendant  to 
admit  the  same  to  record  overruled,  with 
costs  in  circuit  court. 


Litararf  Fund  v.  Dawson  and  Others. 

Marcli.  IB3S.  Ricbmouil. 
{At>aeat  Stahabd.*  J.) 


■ry.t— A  lesUtor.  by  the  lACh  clause  of  blB  will,  de- 
sires that  ttie  balance  of  his  estate  be  used  bT  bis 
eiecQWrs  for  the  purpose  of  erectinr  three  semi' 
naricBof leamlDK.  Two  olthemaredlrectedtobe 
on  particular  tracts  of  land  owned  by  tbe  testator, 
and  tbe  other  ou  a  tract  to  be  procDred  near  a 
partlcDlar  place.   Thea  the  clause  proceeds  as 


procured,  to  forever  remain  for  tbe 

at  of  tbe  said  setDloarles  of  leamli 

luartes  to  be  called  by  such  aamesas 

Diay  think  proper,  and  to  t>e  calculated  for  aboat 

10  students,   and    tbe   oecessary  bnildlnes    for 


*He  bad  been  counsel  for  some  of  tbe  parties 
Interested. 

tWUIs— CbarHsbto  BMiOMts-WbMi  VoM  lor  Vvm- 
BCM  and  UocMtiUiity  u  to  IntculBit   BoiellclBrlu.  ^ 

The  principal  case  la  cited  Id  Carpenter  v.  Miller.  3 
W.  Va.  1«;  Com.  v.  Levy,  a  Qritt  «:  Seabum  v. 
Seabnm.  IS  Gratt  «S:  Sioneaireet  v.  Doyle.  75  Va. 
Ki:  Protestant  Episcopal  E.  Soc.  v.  Oburchman.  80 
Va.  TflS,  188. 

The  priDclpal  case  and  many  other  VI  rslula  cases 
Qpon  this  subject  are  cited  and  discussed  In  Kain  v. 
Otbboney.  lOI  U.  8.  Sn,  »  L,-  &d.  aiS.  See  optDlon  of 
Woods.  J.,  In  Wilson  v.  Perry,  sa  W.  Va.  ]«.  I  S.  B. 

See  monosrapbic  nale  on  "Charities"  appended  to 
Kelly  v.  Love,  MQract.  l». 
Saae— Sbwc— Saai«-C«rp«ratl«i  to   B*  CrMtad  bj 

Statate.— The  principal  case  Is  cited 


teachers,  whlcb  1  suppose  may  be  erected  for 
about  10000  dollars  each.  Should  my  estate  fall 
short,  tbe  Improvements  lo  be  In  proportion  to  It; 
should  U  produce  more,  tbe  overplus  to  be  for  tbe 
beneHt  of  the  said  seminaries.  In  eaaal  propor. 
tlons,  to  be  used  tor  tbe  edncalton  of  sncb  youth 
as  Isootable  topayteacher'sfees."  After  a  suK' 
restlon  as  to  tbe  course  of  education  to  be  adopted 
at  tbe  schools,  tbe  clause  concludes  with  these 
words:  "At  any  of  said  seminaries,  my  relations 
to  be  admitted  as  students,  free  of  tuition  fees." 
Bau>.  tbe  devise  and  bequest  are  too  IndeBvIte 
tothebeneBclarles.  and  are,  for 

-AitemMlva  Pr*vl*liHL— Tbe  iltb 
is  as  follows  :    "Should  my  ex- 
1  effect  said  ISth  devise  for 
nemlnaries  of  leamlnB  (which  I  hope   and 
148      trust  they  will  not)  then  the  real  and  •per- 
sonal estate  devised  for  said  objects  to  l>e 
used  by  my  executors  In  couBtltutlng  a  part  of  the 
literary  fund  ofthe  sute  of  Vlreltila.and  two  tbtrds 
of  the  Interest  on  It  to  be  nsed  by  the  school  com- 
missioners for  the  county  of  Albemarle,  in  the 
same  way  tbe  school  fnud  allotted  for  tbe  said 
county  is  used.    Tbe  other  one  tblrd  of  the  Inter- 
est on  It  to  be  appropriated  and  used  by  the  school 
commissioners  for  the  county  of  Nelson.  In  tbe 
same  way.    And  from  time  to  time  as  the  lesls- 
lature  may  think  advisable,  tbe  principal  may  be 
nsed  for  like  objects,  for  tbe  benefit  of  the  said 
counties.  In  same  proportions  as  the  Interest  1> 
directed  to  be  used.    An  act  of  assembly  for  said 
objecL  supposed  can  be  obtained."   The  devise 
and  bequest  In  this  clause  belnr  adjudged  by  the 
circuit  court  to  be  void,  that  decree  reversed  by 
tbe  court  of  appeals,  and  the  bill  dismissed  as  to 
the  presldentand  directors  of  the  literary  fund: 
but  without  prejndice  to  the  rlehts  of  the  parties. 
or  to  their  assertion  of  them  hereafter.  In  the 
eventofa  failure  to  procure  the  necessary  act  of 
assembly  within  the  period  limited. 
At  a  court  held  for  Albemarle  county  on 
the  first  of  June  1835,  the  will  and  codicil  of 
Martin    Dawson   were    admitted   to    record. 
The  will  contained,  besides  other  provisiouft, 
the  following  clauses  : 

"16th,  It  is  my  will  and  desire  that  the 
balance  of  my  estate  real  and  personal  be 
used  by  my  executors  for  the  purpose  of 
erecting  three  seminaries  of  learning :  one 
on  my  tract  of  land  called  Belle  Air  ;  one  on 
my  tract  of  land  around  the  town  of  Milton, 
my  lots  ID  said  town  to  be  taken  as  a  part ; 
one  in  the  county  of  Nelson,  as  near  the 


Miller,  £5  Oratt.  leo,  for  the  proposition  that 
wherever  a  devise  or  beqnest  Is  made  to  a  corpora- 
tion, to  be  afterwards,  within  a  period  not  too 
remote,  created  by  law  for  tbe  purpose  of  cirrylnx 
Into  eflect  a  charitable  Intention  of  the  testator. 
expressed  In  his  will,  ihe  same  may  be  eood  and 
valid  as  an  executory  devise  or  bequest,  and  will 
iKcome  absolute  and  executed.  If,  and  when,  sacb  a 
corporation  shall  be  created  accordingly.  The 
principal  case  Is  cited  In  KInnalrdv-  HIller.aQratt 
122;  Stonestreet  v.  Doyle,  78  Va.  888:  Pa«e  v.  Rives. 
Fed.  Cas.  Xo.  10,080.  See  t  MIn.  Inst.  (4tb  Ed.)  144. 
See  Literary  Fund  v.  Dawson.  I  Rob.  ME.  and  itoU. 
SaHe-AiteniBtlva  PnivlilH-PBllure  of  Prtadpal 
Bequest.— The  principal  case  Is  cited  In  Dnnlop  v. 
Harrison.  M  Oratt.  X7.  3t9.  For  sequel  to  the  prin- 
cipal case,  see  Literary  Fund  f. 
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gniTeyard  in  this  meationed,  as  a  proper  site 
can  be  procured ;  said  tracts  of  land,  as  also 
the  one  to  t>e  procured,  to  forever  remain  for 
tbe  use  and  benefit  of  tbe  said  seminaries  of 
learning.  Said  seminaries  to  be  called  bj 
■nch  names  as  my  executors  may  think 
proper — and  to  be  calculated  for  about  thirty 
students,  and  the  necessary  buildings  for 
teachers,  which  I  suppoee  may  t>e  erected  for 
about  ten  thousand  dollars  each.  Should 
my  estate  fall  short,  the  improTcments  to  be 
in  proportion  to  it ;  should  it  produce  more, 
the  overplus  to  be  for  the  benefit  of  the 

149  *sald  seminaries,  in  equal  proportions, 
to  be  used  for   the  education  of   such 

yonth  as  is  not  able  to  pay  teacher's  fees ;  and 
I  should  be  greatly  gratified,  if,  in  the  course 
of  education  adopted  at  the  said  schools, 
a  certain  proportion  of  each  day  could  be  ap- 
propriated to  labour  of  some  kind  or  other, 
for  which  Object  said  plantation  is  very  well 
calculated.  This  mode  of  education  seems 
to  me  necessary  in  this  country.  At  any  of 
said  seminaries,  my  relations  to  be  admitted 
as  students,  free  of  tuition  fees. 

"17th.  Should  my  executors  fail  to  carry 
into  effect  said  16th  devise,  for  seminaries 
of  learning,  (which  I  hope  and  trust  they 
will  not,)  then  the  real  and  personal  estate  de- 
vised for  said  objects,  to  be  used  by  my  exec- 
utors in  constituting  a  part  of  the  literary 
fund  of  the  state  of  Virginia,  and  two  thirds 
of  the  interest  on  it  to  be  used  by  the  school 
commissioners  for  the  county  of  Albemarle, 
in  the  same  way  the  scliool  fund  allotted  for 
the  said  county  is  used.  The  other  one  third 
of  the  interest  on  it  to  bs  appropriated  and 
used  by  the  school  commissioners  for  the 
county  of  Nelson  in  the  same  way — and  from 
time  to  time  as  the  legislature  may  think 
advisable,  the  principal  may  be  used  for  like 
objects,  for  the  benefit  of  the  said  counties, 
in  same  proportions  as  the  interest  is  directed 
to  be  us^.  An  act  of  assembly  for  said  oti- 
ject,  supposed  can  be  obtained." 

The  2lBt  and  last  clause  of  tbe  will  was  as 
follows :  "I  do  hereby  constitute  and  appoint 
my  friends  Henry  T.  Harris,  William  C. 
Rives,  Alexander  Kives  and  William  W.  Caw- 
son  executors  to  this  my  last  will  and  testa- 
ment, who,  my  said  executors,  are  hereby  au- 
thorized to  dispose  of  all  my  estate,  lioth  real 
and  personal,  not  in  this  will  otherwise  dis- 
posed of  ;  snch  sale  not  to  take  place  in  less 
than  twelve  months  after  my  death,  except 
the  perishable  rarts.  I  would  advise  that 
my  executor  H.  T.  Harris  attend  to  the  sem- 
inary of  learning  in  the  county  of  Nelson, 
and  the  emancipation    of  my  slaves; 

150  *my  executors  W.  C.  &  A.  Rives  attend 
to  tbe  seminaries  of   learning   in    this 

county ;  and  that  my  executor  William  W. 
Dawson  attend  to  the  payment  of  legacies." 

Henry  T.  Harris,  Alexander  Rives  and 
WUliam  W.  Dawson  qualified  as  executors, 
but  the  two  first  never  acted  as  such. 

In  May  1836,  Benjamin  Dawson  and  others 
filed  a  bill,  claiming,  amongst  other  things, 
that  the  devises  and  lieqnests  contained  in 
the  16th  and  17th  clauses  of  the  will  are  void, 
and  making  the  executors  who  qualified,  and 
the  president  and  directors  of  the  literary 
fund,  along  with  other  parties,  defendants, 
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After  the  service  of  the  process  upon  the 
executors,  the  powers  of  Henry  T.  Harris 
and  Alexander  Rives  were  revoked,  and  the 
suit  as  to  them  was,  on  their  motion,  dis- 
missed. William  W.  Dawson,  the  other 
executor,  answered  the  bill,  stating  his  wil- 
lingness to  carry  into  effect,  so  far  as  may 
lie  in  his  power,  his  testator's  intentions  as 
declared  in  the  said  two  clauses,  and  express- 
ing his  reliance  on  the  equitable  powers  of 
the  court  to  protect  the  trust  from  failure 
through  the  want  of  trustees. 

The  president  and  directors  of  the  literary 
fund  answered,  saying  they  were  advised 
that  should  the  bequest  contained  in  the  16th 
clause  be,  for  any  reason,  deemed  void,  the 
17th  clause  was  ample  and  sufficient  to  vest 
in  them,  for  the  purposes  therein  mentioned, 
the  balance  of  the  real  and  personal  estate 
of  the  testator  which  should  remain  after 
satisfying  tbe  several  bequests  contained  in 
the  previous  clauses  of  the  will. 

The  cause  came  on  to  be  heard  the  14th  of 
October  1837,  when  the  circuit  court  pro-- 
nounced  an  opinion  declaring  (amongst  other 
things)  the  devises  and  bequests  contained 
in  the  16th  and  I7th  clauses  to  be  void  for  the 
vagueness  and  uncertainty  of  the  charity 
and  the  beneficiaries  thereof,  under  the  au- 
thority of  the  cases  of  Gallego's  executors  v. 
The  Attorney  General,  3  Leigh  450;  and 
Janey'a  ex'or  v.  Latane  Ac,  4  Leigh  327. 
ISl  *From  the  decree  made  by  the  circuit 
court,  the  president  and  directors  of 
the  literary  fund  obtained  an  appeal. 

The  cause  was  argued  in  this  court  by  the 
attorney  general  for  the  appellants,  and 
Johnsoo  and  Thompson  for  the  appellees. 

BROOKE,  J.    I  think  the    16th  and  17th 

actions  of  the  will  plainly  give  the  property 
destined  for  the  establishment  of  schools,  to 
the  executors,  and  not  to  the  literary  fund. 
If  the  plan  for  the  establishment  of  the  three 
schools  contemplated  in  the  16th  section  could 
not  be  carried  into  effect,  then  tbe  provision 
in  the  17th  section  authorizes  the  executors 
to  use  the  fund  in  constituting  a  part  of  the 
literary  fnod  of  the  state  of  Virginia,  to  be 
used  by  the  school  commisstoners  of  Albe- 
marle and  Nelson  in  tbe  manner  and  propor- 
tions specified,  and  from  time  to  time  as  the 
legislature  may  think  advisable.  This,  I 
think,  refers  both  to  the  principal  and  inter- 
est in  the  fund.  The  whole  argument,  then, 
to  prove  that  the  literary  fund  was  a  corpora- 
tion incapable  to  take  the  fund  has  no  ap- 
plication to  this  construction  of  the  will. 
Giving  to  it  the  construction  contended  for, 
I  think  none  of  the  cases  cited  would,  under 
the  laws  constituting  the  literary  fund,  and 
incorporating  the  public  officers  having  the 
direction  and  management  of  it,  authorize 
them  to  take  the  fund  for  the  objects  desig- 
nated by  the  will.  That  corporation  seems 
to  have  been  constituted  for  the  purpose  of 
administering  the  literary  fund  according  to 
the  several  laws  and  its  charter,  and  to  be 
responsible  for  the  administration  of  that 
fund  only,  or  such  other  funds  as  by  law  it 
might  be  authorized  to  take.  If  then  the 
executors  in  a  reasonable  time  can  procure 
such  a  law;  if  the  legislature  ahsll  (In  the- 
words  of  the  will)  think  it  advisable  to  pais 
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Buch  a  la.w  &s  will  aathorize  the  corpo- 
JS2      ration  to  take  the  •fund  bequeathed  to 

the  executors  bj  the  will,  on  the  terms 
of  the  will  ;  there  will  be  no  difficulty  in  car- 
rying into  effect  the  intentions  of  the  teata- 
tor.  It  is  on  these  grounds  that  I  concur  in 
the  opinion  delivered  bj  the  president. 

TUCKER,  P.  Upon  mature  consideration 
of  thia  will,  I  am  of  opinion  that  its  true  con- 
struction removes  every  difficulty,  and  ren- 
ders unnecessary  the  consideration  of  various 
questions  made  in  the  cause. 

First,  I  shall  remark  that  according'  to  my 
apprehension,  here  is  no  direct  devise  to  the 
literary  fund.  The  effect  of  the  will  is  to 
devise  the  estate  real  and  personal  to  the 
executors,  for  they  are  to  "  use  it  in  consti- 
tuting' apart  of  the  literary  fund,"  The  tes- 
tator does  not  himself  constitute  the  estate  a 
part  of  it,  for  he  had  in  effect  preferred 
another  disposition,  and  it  was  only  in  fail- 
ure of  that,  that  this  destination  was  given 
to  it.  Hence  he  finds  it  necessary  to  vest 
the  power  of  disposition  in  the  executors. 
They  are  to  constitute  the  estate  a  part  of 
the  literary  fund.  And  the  exercise  of  this 
power  implies  a  devise  to  them  for  the  pur- 
pose declared. 

Secondly.  I  understand  the  last  sentence  of 
the  clause,  in  these  words,  "  an  act  of  assem- 
bly for  said  object,  supposed  can  be  ob- 
tained," as  extending  to  the  whole  clause, 
and  not  merely  to  the  provision  for  the  use 
of  the  principal.  1.  Because  it  stands  in  a 
separate  and  distinct  sentence,  equally  appli- 
cable to  the  whole  as  to  part  of  the  clause, 
2,  Because  it  was  eqnally  necessary  for  the 
whole  as  for  part.  3.  Because,  as  to  the  use 
of  the  principal,  a  legislative  act  had  been 
already,  in  effect,  adverted  to,  by  the  words 
"  from  time  to  time  as  the  legislature  may 
think  advisable;"  for  their  resolution  as  to 
that  matter  could  only  be  declared  by  an  act 

of  assembly. 
133         •Thirdly,  by  whom  is  the  act  to  be 

obtained?  Clearly  by  those  to  whom 
the  trust  is  confided  of  constituting  the  estate 
a  part  of  the  literary  fund ;  that  is,  by  the 


inderstood,  the  will  is  equivalent  to 
a  devise  of  his  real  and  personal  estate  to  the 
executors,  in  trust  for  the  purpose  of  procur- 
ing' an  act  of  assembly  with  the  necessary 
provisions  for  constituting  the  funds  devised 
a  part  of  the  literary  fund,  in  strict  coaform- 
ity  with  the  terms,  provisions  and  conditions 
of  the  will.  By  such  an  act  of  assembly,  all 
the  difficulties  suggested  by  the  fertile  mind 
of  the  counsel  will  be  avoided,  and  the  benev- 
olent intentions  of  the  testator  carried  into 
complete  effect.  And  as  this  act  is  to  be 
obtained  by  the  executors,  the  contingency 
of  its  passage  is  within  a  life  or  lives  in 
being,  and  therefore  not  too  remote.  The 
case  is  thus  very  much  the  same  with  that  of 
The  Sailor's  Snu(f  Harliour,  3  Peters  100. 

I  am  of  opinion  that  the  decree  should  be 
reversed,  so  far  as  respects  the  declaration 
that  the  devise  in  the  17th  clause  of  the  will 
is  void ;  and  that  the  bill  should  be  dismissed 
with  costs  as  to  the  president  and  directors  of 
the  literary  fund,  without  prejudice  to  the 
rights  of  the  parties,  or  their  assertion  of 


them  hereafter,  in  the  event  of  the  failure  to 
procure  the  neceaasry  act  of  assembly  within 
the  period  limited. 

The  decree  of  the  court  of  appeals  was  as 
follows  : 

"The  court  is  of  opinion  that  so  much  of 
the  said  decree  of  the  circuit  court  as  declares 
that  the  devise  in  the  seventeenth  clause  of 
the  will  of  the  testator  is  void,  is  erroneous. 
Therefore  it  is  decreed  and  ordered  that  the 
said  decree,  so  far  as  the  same  is  above 
declared  to  be  erroneous,  be  reversed  and 
annulled,  and  that  the  appellee  who  is  an 
executor,  out  of  the  estate  of  his  testator  in 
his  hands  to  be  administered,  and  the  other 
appellees  in  their  own  right,  do  pay 
154  unto  the  appellants  'the  coats  expended 
in  the  prosecution  of  the  appeal  afore- 
said here.  And  the  court  proceeding'  to  pro- 
nounce sucb  decree,  in  lieu  of  that  part 
reversed  as  aforesaid,  as  the  said  circuit  court 
ought  to  have  pronounced,  it  is  further 
decreed  and  ordered  that  the  bill,  as  to  the 
appellants,  be  dismissed,  and  that  the  appel- 
lees who  were  plaintiffs  in  the  said  circuit 
court  do  pay  unto  the  appellants  their  costs 
by  them  in  the  said  circuit  court  expended. 
But  this  decree  is  to  be  without  prejudice  to 
the  rights  of  the  parties,  or  to  their  assertion 
of  them  hereafter,  in  the  event  of  the  failure 
to  procure  the  necessary  act  of  assembly 
within  the  period  limited." 


Note. 


been  paned  concenilnB  tbe  estate  of  Uartin  Daw- 
sou,  wblcli  will  be  foaud  In  clie  session  acta  of 

IMO-ll.  ch.  sa.  P.  61      

155  •War*  v.  Stephenson.' 

April.  18».  Ricbmond. 
(Absent  Pabkeb.*  J.> 

WKiMS*— AsHinpjItt— In  aaaompfilt  (or  soods  for- 
DlBbed  a  third  person,  such  person  is  a  competent 
witness  for  the  plalntifl, 

Dtmmtnr  to  EvMmks -Pacts  Bstabllabad— Hnv  Amct- 
talacd.t— DpoD  ademnrrerlirtbedefeiidaDt  to  the 
plalDtltTH  evidence,  tbe  coart.  to  ascertain  what 
facts  the  eTidence  establlBhes,  most  look  to  the 
whole  of  It 


•He  decided  the  cause  lu  the  conn  below. 

tWimess—AuampsIt— The  principal  case  Is  cited 
In  Dlahazer  V.  Maltland.  IS  Lelsh  B8S.  See  mono- 
(raphlc  note  on  "AssnmpslC"  appended  to  Keanalrd 
T.  Jones,  eoratl.  IBS. 

tDsanrrer  to  BvldancB  BftMl.— The  lansoase  of 
JimoB  StarabdId  tbe  principal  case,  as  to  Che  effect 
of  a  demurrer  to  evidence,  is  quoted  with  approval 
In  many  autweqaent  cases  both  la  Virginia  and 
West  Vireinia.  See  the  principal  case  cited  In  Tronc 
V.  VirBiala  *  Tenn.  R.  R.  Co.,  a  Qratt.  <M  :  Rich- 
mond; etc.  R  R  Co,  V,  Uoore.  TS  Va.  ttt ;  Sontbwest 
Imp.  Co,  T.  Andrew.  SeVa-ETtl.gS.E,  Rep,  lOlS:  Clark 
V.  Richmond,  etc,  R.  R  Co.,T8  Va-Tli:  Union  Steim- 
Hhip  Co.  V.  Notdnrhams,  I7  Qratt.  lao  ;  UlUer  v,  Idl 
Co,.  8  W.  Va.  US:  Heard  v.  Railway  Co..  OB  W.  Va. 

In  Hefllebower  v.  Detrlck.  r  W.  Va.  II.  theeonrt 
Bald:  "As  ihe  defendant  introduced  noevldence.  the 
effect  of  bis  demnrrer  to  evidence  is  to  allow  full 

It  to  all  tbe  competent  evidence  of  tbe  plalnUS. 

Lo  admit  ail  tbe  facts  directly  proved  by,  or  that 
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Saa*— Saaw— S*«e  —  lalenoccf.  — UpoD  Bncb  dc- 
nmrrer.  iDasccrtalDlDK  tb«  facts  esubllaliea  by 
an;  one  wltneBB.  every  CblusBtated  by  bliii,  as  well 
on  his  cross  eiamlnaUoii  as  on  bis  eiamination 
In  cbief.  mUBt  be  coastdered.  FacU  Imperfectly 
auied  in  answer  lo  one  queslion  may  be  supplied 
by  tbe  answer  to  anotber.  Aod  wbere,  from  one 
statement  considered  by  Itself,  an  Inference  may 
be  deduced,  (hat  Inference  may  be  strengtbened 
or  repelled  by  the  facts  disclosed  !n  another, 

aututs  of  Frauds— ausrantee— Collateral  Undertak- 
InK.i— Where  the  defendant's  ondertakloe  is  for  a 
consideration  to  be  received  by.  or  articles  to  be 
supplied  to  a  third  person,  if  the  transaction  be 
snch  that  tie  third  person  is  responsible  to  tbe 
person  who  sapplles  the  articles  or  from  whom 
the  consideration  proceeds,  tbe   nndertaklotr   Is 


a  Jury  mlrbt  fairly  Infer  from  It.  In  drawing  these 
laferenceaasto  what  tbe  evidence,  whether  direct 
or  clrcomstantlal  apd  presnmptiTe  tends  to  prove. 
It  is  Incnmbent  on  the  court  to  adopt  those  most 
favorable  to  tbe  demnrree  provided  tbey  be  not 
forced,  strained  or  manifestly  repngDant  to  reason. 
Haasbroogta  v.  Tbom.  >  liClsh  147:  Wblttlngton  v. 
CbrisUan.  1  Rand.  »t:  Bitlller  v.  Ins.  Ca.  8  W.  Va. 
btt:  Ware  t,  Stephmton.  10  LtieU  IM:  Tront  v.  Va.  & 
Tenn.  R.  R  Co..  tt  Qratt.  BIS." 

Tbe  principal  case  is  cited  in  Richmond,  etc.,  R- 
R.  Co,  ».  Williams.  88  Va.  IM,  B  8.  E.  Kep.  WO.  See 
/ool-nolt  to  Richmond,  etc.  R.  R.  Co.  v.  Anderson,  SI 
Gratl.  S11.  See  Qreen  v.  Judith,  6  Etand.  1 ;  Stephens 
V.  White.  >  Wash.  as. 

aaMa  Review  by  Appailate  Court— Teat -Where 
tbere  la  a  demurrer  to  evidence,  and  tbe  question  !□ 
tbe  appellate  court  Is.  whether  or  not  a  fact  ought 
to  be  taken  as  established  by  tbe  evidence  either 
directly  or  Inferentlally  In  favor  of  the  demurree. 
the  test  is,  wbetber  the  court  vrould  set  aside  tbe 
verdict,  bad  tbe  lory  on  the  evidence  found  tbe 
fact.  If  tbe  verdict  so  Bndlng  tbe  fact  wonld  not 
be  set  aside,  sncb  fact  ought  to  be  considered  as  es- 
tablished by  tbe  evidence  demurred  to. 

The  principal  case  Is  cited  for  this  proposition  In 
Fowler  v.  B.  &  a  B.  R.  Co..  18  W.  Va.  US  ;  Richmond. 
etc..  R.  Co.  V.  AndersOQ,  31  Qratt-  820:  Michael  v. 
Roanoke  Macblne  Works.  SO  Va.  4BS,  la  S.  B.  Rep, 
KU  Tront  v.  Vli^nla  ft  Tenn.  R.  R.  Co.,  WGratt. 
OB:  Ulller  T.  Ins.  Co..  8  W.  Va.  BS4;  Heard  r.  Rail- 
way CO..  M  Vr.  Va-  wa  :  Richmond,  etc.  R.  R.  Co.  v. 


Uoore 


8Va.01 


{Statota  ol  Praada-CoUstaral  Undertaking.— Whei 
tbe  conalderatloo  of  a  defendant's  nndertaklng  i 
promise  is  for  money  or  property  to  be  furnlsbed 
or  received  by  rthird  person,  if  the  transaction  tie 
sncb  tkai  tbe  third  person  remains  responsible  tc 
tbe  person  wbo  funisbes  bim  with  sucb  money 
or  property,  or  from  whom  tbe  consideration  pro- 
ceeds, SDcb  promise  or  nndertaklng  Is  collateral. 
and  ODder  tbe  statute  of  fraads  will  not  bind  the 
defendant,  nnless  It  be  In  wrltlog.  Radciifi  v. 
Poundatone,  tlW.  Va.  TIB.  cldng  tbe  principal  case: 
WagBoner  v.  Oray.  2  Hen.  A  M.  «B  :  Cutler  v.  HIn 
ton.  S  Rand.  1100:  Noyes  v.  Humphreys,  II  Qratt.  S3S 

Tbe  principal  case  Is  cited  In  this  connection,  Ic 
Elfle  v.  Oeraw. »  W.  Va.  4«8. 1 S.  E.  Rep.  lOT:  Noyes 
V.  Humpbreya.  |]  Qratt.  Mfi.  M. 

Srt  feot-notd  to  Noyesv.  Humphreys,  U  OratL  OSS. 
and  monacrrapbic  im1«  on  "Frauds.  Statute  of 
pendcd  10  Beale  v.  DIgges,  dOratt.  BBS. 


collateral,  and  nnder  the  statute  of  ftands  will  not 

bind  unless  It  be  In  writing. 

aaa  at  Bar.— Question  upon  tbe  evidence.  In  an 

action  for  goods  furnlsbed  a  tblrd  person,  whether 

or  no  sncb  third  person  was  responsible  to  tbe 

plaintiff. 

Aasumpsit  in  the  circuit  court  of  Frederick 
county,  by  Joaeph  F.  Stephenaon  against  Jo- 
siah  W.  Ware,  tipon  an  alleged  promise  by 
the  defeadant  to  pay  the  plaintiff  for  any 
goods  he  might  fnrnish  out  of  his  store  to 

ie  Jacob  Vogdea.     Plea,  the  general  issue. 
At  the  trial,  the  plaintiff,  afterprovlng  the 
absence  of  Vogdes  from  the  commonwealth, 
offered  his  deposition  in  evidence,  and  the 
defendant  objected  that  Vogdea  was  incom- 
petent on  the  ground  of  interest,   t>ut 

156  the  objection   'was  overruled,  and  the 
defendant  excepted  to  the  opinion. 

The  plaintiff  then  read  in  evidence  to  the 
jury  the  deposition  of  Vogdes,  with  an  ac- 
count thereto  annexed  of  the  plaintiff  against 
the  defendant,  commencing  the  4th  of  May 
1S33,  which  account  amounted,  on  the  30th  of 
June  1434,  to  399  dollars  60  cents,  and  on  the 
22d  of  August  1834,  to  445  dollars  96  cents. 
In  answer  to  the  first  four  questions  of  the 
plaintiff's  counsel,  Vogdes  deposed  that  he 
a  house  joiner  and  carpenter,  and  was  at 
work  at  colo.  Ware's  building  (ihe  defend- 
nt's)  from  the  date  of  the  first  article  in  the 
account  for  a  period  of  from  nine  to  twelve 
months;  that  he  had  examined  the  account 
and  found  it  correct ;  that  he  was  a  stranger 
the  neighbourhood,  and  became  ac- 
quainted with  Stephenson  about  five  weeks 
previous  to   tbe  commencement  of  the  ac- 

The  fifth  and  sixth  questions,  and  the 
aswers  thereto,  were  as  follows;  "5tb 
question.  What  tndnced  you  to  run  up  said 
account,  and  on  whose  authority  was  it  com- 
menced ?  State  all  you  recollect  of  the 
origination  of  the  account.  Answer.  I  was 
frequently  solicited  by  mr.  Stephenson  to 
divide  my  custom  with  the  merchants  of  the 
place,  and  I  told  mr.  Stephenson  I  must  con- 
sult colo.  Ware  first,  which  I  did,  and  colo. 
Ware  and  myself  went  to  mr.  Stephenson 
and  had  a  conversation  with  him  at  the  door 
of  the  store.  Colo.  Ware  stated  to  mr. 
Stephenson  that  I  was  engaged  on  a  build- 
ing for  him,  and  would  want  to  be  furnished 
with  different  articles  out  of  his  store,  and 
that  he  (Ware)  could  not  pay  bim  for  tbe 
articles  until  next  harvest  come  one  year. 
Mr.  Stephenson  assented  to  it,  and  received 
my  orders  for  goods  from  that  time  until 
within  three  months  of  the  finishing  of  colo. 
Ware's  buildine-.  6th  question.  Upon  whose 
promise  or  undertaking  to  pay  for  tbe  goods 
in  said  account,  were  they  furnished  by  mr. 
Stephenson  7     Answer.  I  was  induced 

157  to  believe  they   were  furnished   *upoa 
coto.    Ware's    agreement    to  pay    for 

them.  I  was  a  stranger,  and  did  not  think 
mr.  Stephenson  would  credit  me,  but  it  was 
to  come  out  of  the  money  which  colo.  Ware 
would  owe  me  at  tbe  finishing  of  his  bulld- 

Upon  the  cross  examination,  there  were 
tbe  following  questions  and  answers  ;  "Tth 
question.     Will   you  state  whether  the  arti- 
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cICB  cbarg'ed  in  the  account  you  have  alluded 
to  were  got  for  your  own  uac  and  benefit  ? 
Anawer.  Yea,  air ;  for  the  benefit  of  mjeelf , 
my  family  and  hands.  Question.  In  the 
conversation  you  have  spoken  of  at  the  store 
door,  was  the  understanding  of  the  parties 
that  rar.  Ware  was  to  stand  aa  security  for 
yon?  Answer,  That  was  the  way  I  under- 
stood it,  and  that  mr.  Ware  was  to  pay  for 
the  goods  out  of  such  moneya  as  might  be 
due  when  the  building  was  finished,  and  that 
mr.  Ware  was  lo  be  my  paymaster,  and  to 
reaerve  it  out  of  such  money  as  might  be  due 
me,  upon  a  aettlement  with  mr.  Ware  when 
the  building  was  done.  Question.  Did  you 
understand  that  mr.  Ware  was  to  pay  the 
account  whether  there  should  be  any  money 
due  to  you  on  aettlement  or  not  ?  Answer. 
Certainly  not.  Question.  Whilst  the  account 
you  have  mentioned  was  accruing,  did  mr. 
Stephenson  frequently  or  at  any  time  apply 
for  p.ayment  of  it,  or  to  draw  orders  on  mr. 
Ware  in  bis  favour,  for  money  on  that  ac- 
count 7  Answer.  Yes,  mr.  Stephenson  did 
frequently  apply  to  me  for  orders  on  colo. 
Ware,  and  I  think  I  gave  him  an  order.  He 
frequently  applied  to  me  lo  endeavour  to 
secure  the  payment  of  the  account  b;  draw- 
ing an  order  for  the  account  on  mr.  Ware, 
which  if  be  would  accept,  it  would  be  all 
right.  Question.  Had  mr.  Ware  any  author- 
ity to  pay  any  part  of  the  account  without 
your  direction  to  apply  the  money  which 
might  be  due  to  you  on  settlement  to  aucb 
payment  7    Answer.  No,  sir,  he  had  not,  nor 

had  be  any  right  to  accept  an  order 
158      from  me  unless  he  *chose  to  do  so.     At 

the  commencement  of  the  work,  it  waa 
understood  that  mr.  Ware  would  not  accept 
my  orders  unleaa  he  chose.  Question.  Waa 
the  account  kept  against  you  in  the  first 
instance?  Answer.  I  cannot  answer  dis- 
tinctly aa  to  that.  I  am  under  the  impression 
that  the  account  was  kept  against  me.  I 
know  the  account  in  mr.  Stephenson's  ledger 
was  headed  with  my  name.  The  orders  for 
goods  were  drawn  by  me,  and,  I  think,  the 
account  kept  against  me.  Question.  Whoae 
debt  was  it  which  grew  out  of  the  account  ? 
Answer.  As  I  got  the  gooda  for  my  own  use 
and  that  of  my  family  and  handa,  I  always 
considered  it  my  debt,  and  mr.  Ware  aa  my 
security.— Had  you  not  a  conversation  with 
mr.  Stephenson  about  the  time  of  finishing 
mr.  Ware's  building,  about  the  account,  and 
did  not  mr.  Stephenson  agree  to  indulge  you  7 
Answer.  I  had  a  conversation  with  mr.  Ste- 
phenson on  the  afternoon  of  the  finishing 
mr.  Ware's  building,  and  stated  to  him  I  had 
settled  with  colo.  Ware,  and  that  I  was  not 
able  to  pay  all  of  his  account;  that  I  was 
very  sorry  that  I  could  not  pay  him  the  whole 
account,  but  I  was  willing  to  give  him  my 
note  for  the  balance,  as  I  had  done  with  the 
other  merchants  of  the  town.  Mr.  Stephen- 
son then  replied  to  me  that  he  did  not  con- 
sider the  debt  mine,  but  the  debt  of  colo. 
Ware,  and  refused  to  take  my  note.  I  then 
told  mr.  Stephenson  that  I  would  be  in  that 
country  again  in  the  spring,  to  work,  and 
that  I  would  use  the  utmost  of  my  endeav- 

I  see  him  paid  ;  but  he  never  did  say 


state  whether  mr.  Stephenson  made  ver7 
frequent  applications  to  you,  to  endeavour  to 
get  the  debt  due  to  him  on  the  said  account 
secured  to  him  in  mr.  Ware's  hands,  or 
through  mr.  Ware?  Answer.  Mr.  Stephen- 
son frequently  applied  to  me  for  ordera  to 
mr.  Ware,  and  I  stated  to  mr.  Stephenson 
that  they  would  not  be  accepted  by  colo. 
Ware.  He  (Stephenson)  told  me  his  claim 
ought     to     be     secured     in      colo.     Ware 'a 

159  "The  witness,  upon  a  reexamination 
by  the  plaintiff's  counsel,  deposed  that 

the  contract  between  him  and  Ware  was,  that 
he  (Ware)  was  to  pay  the  witness  money, 
provided  he  had  it  at  the  time  that  the  wit- 
ness might  apply  to  him  for  it,  and  that  he 
was  willing  to  get  the  witness,  out  of  any  of 
the  stores,  any  articles  that  would  answer  for 
the  witneaa  and  his  handa.  Witneaa  waa  to 
wait  with  colo.  Ware  for  any  money  that 
might  be  due  him  after  the  building  was  fin- 
ished, unlil  it  should  be  convenient  for  colo. 
Ware  to  pay  it ;  but  Ware  was  to  uae  every 
exertion  to  pay  the  witness  off  wben  the 
building  was  finished.  The  work,  when  it 
was  finished,  amounted  to  2250  dollars.  Colo. 
Ware  paid  the  witness  that  sum  during  tbe 
progress  of  tbe  building  and  after  it  was 
done,  or  assumed  the  paymentafter  the  build- 
ing was  done. 

The  plaintiff's  counsel  proved  the  hand- 
writing of  Vogdes  to  an  order  in  these  words : 
"  Berry ville,  Sept'rSO,  1834.  Colo.  Jos.  Ware. 
Sir,  you  will  oblige  me  by  paying  mr.  Joseph 
F.  Stephenson  tbe  account  of  plank  fur- 
nished you.  Jacob  Vogdes" — and  offered 
the  said  order  as  evidence ;  but  the  court 
rejected  the  same ;  to  which  opinion  the 
plaintiff  excepted. 

Another  witness,  John  W.  Luke,  deposed 
that  he  had  lived  with  the  plaintiff,  as  clerk 
and  salesman  in  his  store,  from  the  20th  of 
August  1833,  and,  from  that  date  until  the 
close  of  the  account,  sol£  to  Vogdes  the 
greater  part  of  the  articles  mentioned  in 
tbe  account.  The  account  was  kept  in  the 
name  of  Vogdea.  Witness  was  under  the 
impreaaion  that  the  credit  was  given  to 
the  defendant  and  not  to  Vogdea,  because  he 
(Vogdes)  was  a  stranger  in  the  neighbour- 
hood, had  no  property  there,  and  there  were 
notes  or  t>onds  of  Vogdes  brought  there  b^ 
others  from  Loudoun,  and  offered  for  sale  at 
a  discount.  There  were  kept  at  tbe  same 
time,  on  tbe  books  of  the  plaintiff  at  bift 
store,  an  account  against  the  defend- 

160  ant,   and  Stribling,  *in  the  name  of 
Ware   and   Stribling,  and  an  account 

against  tbe  two  misses  Stribling,  for  all  of 
which  the  defendant  was  looked  to  by  plain- 
tiff for  payment. 

Another  witneaa.  Treadwell  Smith,  deposed 
that  Vogdea  came  as  a  stranger  to  the  neigh- 
bourhood of  plaintiff  and  defendant.  Wit- 
ness had  been  informed  by  a  friend  of  his  in 
Baltimore,  that  said  Vogdes  had  taken  the 
benefit  of  the  insolvent  oath  in  that  city,  and 
was  cautioned  not  to  trust  him.  Witness  did 
not  know  whether  plaintiff  was  aware  of 
Vogdes's  insolvency.    Witness  did  not  speak 


he  would  indulge  me.    Question.  Will  you   of  it,  nor  did  he  believe  that  Vogdes's  cir- 
324 
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>  were   generally    known   in   the 
neighbourhood. 

The  defendant  demurred  to  the  evidence 
introduced  before  the  jury.  The  jury  found 
a  verdict  for  the  plaintiff  for  399  dollars  60 
cents,  with  interest  from  the  Ist  of  August 
1834,  subject  to  the  opinion  of  the  court  on 
the  demurrer.  And  the  circuit  court  rendered 
indgment  on  the  demurrer  for  the  plaintiff. 
To  which  judgment  a  supersedeas  was  al- 

Tbe  cause  was  argued  in  this  court  by 
Leigb  for  the  plainttfT  in  error,  and  Robinson 
for  the  defendant  in  error. 

I.  Leigh  insisted  that  Vogdes  was  not  a 
competent  witness ;  Waggoner  v.  Gray's 
adm'ra,  2Hen.  &Munf.612.  It  is  an  attempt 
to  swear  himself  out  of  responsibility  for  the 
debt,  and  to  throw  it  in  the  first  instance  on 
Ware. 

Sobinsou  said,  the  remark  of  jui^e  Roane 
in  Waggoner  v.  Gray's  adm'rs  was  only  this, 
that  it  would  be  of  dangerous  consequence  to 
permit  Slaughter  to  recover  a  debt  of  bisown, 
by  his  own  testimony.  Slaughter  was  in 
debt  to  Waggoner,  and  deposed  that  Gray 
was  in  debt  to  him,  and  he  (Gray)  agreed  to 
pay  Waggoner,  and  Waggoner  agreed  to 
credit  Slaughter.  The  objection  was  that 
Slaughter  would  be  discharged  from  Wag- 
goner's claim,  if  Waggoner  recovered  from 
Gray's  administrators,  but  would  still  be  lia- 
ble to  Wairgoner,  if  Waggoner  failed  to 
161  'recover  from  Gray's  administrators. 
Slaughter  might  indeed  sue  Gray's  ad- 
ministrators, but  he  could  not  recover  against 
them  on  his  testimony.  The  objection  there- 
fore was  that  Slaughter  was  doing  indirectly 
what  he  could  not  do  directly,  viz.  recovering 
a  debt  of  bisown,  by  hisowo  testimony.  But 
here,  Vogdes  is  not  recovering  a  debt  from 
Ware,  either  directly  or  indirectly.  And  the 
recovery  by  Stephenson  will  in  no  manner 
promote  his  interest.  It  is  true  that  if 
Stephenson  fails  to  recover  from  Ware,  he 
may  sne  Vogdes;  but  on  the  other  hand,  if 
he  recovers  against  Ware,  Ware  may  sue 
Vogdes.  Fancourt  v.  Bull,  1  Bingham's  N. 
C.  681  ;  27  Eng.  Com.  Law  Sep.  542. 

II.  Upon  the  demurrer  to  evidence,  Leigh 
observed,  that  the  old  distinction  taken  by 
lord  Mansfield  between  a  promise  to  pay  for 
articlea  before  delivery,  and  a  promise  after- 
wards, was  overruled.  Mawbrey  v-  Cunning- 
bam,  cited  in  2  T.  R.  80 ;  Jones  v.  Cooper. 
Cowp.  227  ;  Matson  Ac.  v.  Wharam,  2  T.  R. 
80;  Anderson  v.  Hayman,  1  H.  Black.  120; 
Watkins  v.  Perkins,  1  Ld.  Raym.  224  ;  Keale 
V.  Tempe.  1  Bos.  &  Pul.  158.  The  doctrine 
now  is  that  if  the  person  for  whose  use  the 
goods  are  furnished  be  liable  at  all,  the 
promise  must  be  in  writing.  Cutler  v.  Hin- 
ton,  6  Rand.  509.  Now  here,  the  court  must 
come  to  the  conclusion  that  Stephenson 
might  have  maintained  an  action  against 
Vogdes.  Though  Ware  had  other  accounts, 
the  goods  were  charged  not  to  him  but  to 
Vogdes.  On  the  part  of  Ware,  there  was 
nothing  more  than  a  stipulation  that  the 
fund  in  bis  hands  should  be  applied  to  pay 
the  debt.     If    there   be    variance    between 

s  parts  of  the  evidence  and  others,  the 


the  whole  such  inferences  as  a  jury  might 
draw.  The  evidence  of  Vogdes  on  his  cross 
examination,  though  contradictory,  must  be 
taken  as  a  qualification  of  what  he  had  pre- 
viously said.  He  understood  that  Ware 
was  to  stand  as  surety.  Stephenson  so 
understood ;    for    he    made    frequent 

162  'attempts  to  get  orders  on  Ware.    He 
obtained  one  order,  which    was    not 

accepted.  If  the  liability  of  Ware  was 
direct,  why  did  Stephenson  raise  the  account 
against  Vogdes?  Why  did  he  attempt  to  get 
orders  from  Vogdes  ?  Luke  says,  he  was 
under  the  impression  that  the  credit  was 
given  to  the  defendant ;  but  it  is  nothing 
more  than  an  impression,  for  Luke  did  not 
hear  the  conversation  between  Ware  and 
Stephenson. 

Robinson  referred  to  Chase  v.  Day,  1? 
Johns.  Rep,  114 ;  Towne  v.  Grover,  9  Pick, 
306  ;  Bird  v.  Gammon,  3  Bingh.  X.  C.  366 ; 
32  Eng.  Com.  Law  Rep.  366,  369,  and  Dixon 
and  others  assignees  of  Moore  v.  Hatfield,  2 
Bingh.  439;  9  £ng.  Com.  Law  Rep.  471, 
which  last  case,  he  said,  was  very  apposite, 
West  bad  undertaken  to  do  carpenter's  work 
upon  a  house  and  find  all  materials,  but 
wanting  credit  or  funds  to  procure  timber, 
Hatfield  agreed  to  pay  Moore  ^50.  for  tim- 
ber out  of  the  money  that  he  had  to  pay 
West,  provided  West's  work  was  completed ; 
and  upon  this  agreement  Moore  supplied 
the  timber.  The  court  were  clear  that  this 
was  not  a  collateral  but  a  direct  undertak- 
ing. Here  the  circumstances  are  very  sim- 
ilar, and  conduce  to  shew  that  Ware's 
undertaking  was  direct.  Vogdes  was  a 
stranger  in  the  neighbourhood,  and  came 
there  insolvent.  He  was  at  work  on  Ware's 
building.  And  Ware  and  Vogdes  went  to 
Stephenson  and  had  a  conversation  with 
him.  Ware  stated  that  Vogdes  would  want 
articlea  out  of  Stephenson's  store,  and  he 
(Ware)  could  not  pay  for  them  until  neit 
harvest  come  one  year.  Stephenson  as- 
sented, and  delivered  goods  until  within 
three  months  of  the  finishing  of  the  build- 
ing. Vogdes  states  that  being  a  stranger, 
he  did  not  think  Stephenson  would  have 
credited  him.  He  believes  the  goods  were 
furnished  upon  Ware's  agreement  to  pay  for 
them,  but  the  payment  was  to  come  out  of 
the  money  which  Ware  would  owe  him  upon 
the  contract  between  them.  In  asutisequent 
part  of  his  deposition,  he  states  that 
the     amount    growing    out    of    that 

163  'contract  was  2250  dollars.    Luke  too 
is  under  the  impression  that  the  credit 

was  given  to  Ware.  Leaving  out  the  evi- 
dence upon  the  cross  examination,  every 
thing  goes  to  shew  that  the  credit  was  given 
to  Ware.  This  inference  is  not  rebutted  by 
the  fact  that  the  account  waa  entered  on  the 
books  in  the  name  of  Vogdes.  For  Ware 
had  various  accounts,  and  it  was  convenient 
to  keep  the  amount  on  account  of  Vogdes 
separate,  that  he  might  afterwards  get  it  on 
a  settlement  with  Vogdes. 

The  principle  is  well  settled,  that  a  de- 
murrant admits  all  the  facts  that  could  rea- 
sonably be  inferred  by  a  jury  from  the 
evidence    given    by  the    other  party,    and 


court  must  take  italtc^ether,  and  draw  from    waives  all  the  evidence  on  his  part  which 
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Contradict*  that  offered  by  the  other  party. 
Thia  principle  oug-ht  to  be  applied  to  the 
evidence  on  the  cross  examiDatioti.  That 
evidence  should  be  dUreg'arded  so  far  as  it 
contradicts  the  evidence  on  the  general  ex- 
amination. Besides,  the  evidence  upon  the 
general  and  cross  examinations  may  be  rec- 
onciled by  treating  the  words  surety  and 
paymaster  as  synonymous.  And  bo  Vogdea 
regards  them.  To  say  that  the  debt  was 
his  and  Ware  the  surety  for  it,  he  considers 
the  same  as  saying  that  Ware  was  paymas- 
ter to  Stephenson,  and  he  (Vogdea)  was  to 
pay  the  debt  on  a  settlement  with  Ware. 
Aa  to  Stephenson's  applying  for  orders,  that 
may  t>e  explained  in  two  ways.  One  reason 
was  to  get  prompt  payment ;  the  other,  to 
have  written  evidence. 

8TANARD.  J.  The  objection  to  the  ad- 
misBit>ilitT  of  the  evidence  of  Voj^dea  wae 
properly  overruled.  He  stood  entirely  in- 
different between  the  parties  litigant,  or  if  he 
had  any  interest,  that  interest  was  against 
the  party  who  offered  him  as  a  witness.  If 
Stephenson  failed  in  the  suit  against  Ware, 
Vogdes  remained  reaponaible  to  Stephenson, 
and  if  be  succeeded,  Vogdes  would  be  cer- 
tainly  responsible  for  an  equal   amount   to 

Ware,  and  might  perhaps  be  also 
164      liable   to   Ware   for  the  coats  of   "this 

suit.  This  possible  liability  for  the 
costs  of  this  suit  if  it  resulted  in  a  recovery 
against  Ware,  might  have  been  an  objection, 
if  the  witness  had  been  offered  by  Ware,  and 
Stephenson  had  objected,  but  is  wbolly  una- 
vailable in  the  mouth  of  Ware. 

The  demurrer  to  evidence  presents  a  more 
serious  if  not  a  more  difficult  queation.  The 
assumpsits  set  out  in  the  declaration  are 
direct  and  original,  not  collateral.  The  ne- 
cessity of  shewing  anch  an  assumpsit  by  the 
proof  is  twofold.  The  proof  of  a  collateral 
liability  for  goods  sold  and  delivered  to 
another  would  not  support  the  declaration, 
though  the  undertaking  were  in  writing; 
and  if  it  would,  the  undertaking  in  proof 
being  oral,  the  statute  denies  a  right  of  ac- 
tion on  it.  Does  the  evidence  prove  a  direct 
and  original,  or  a  collateral  undertaking  ? 
In  ascertaining  the  facts  proved  directly 
or  by  inference,  we  must  not  t>e  unmindful 
of  the  effect  of  a  demurrer  to  evidence.  By 
it  the  demurrant  allows  full  credit  to  the 
evidence  of  the  demnrree,  and  admits  all  the 
facts  directly  proved  by,  or  that  a  jury  might 
fairly  infer  from,  the  evidence.  And  in 
determining  the  facta  inferrible,  inference 
most  favourable  to  the  demurree  will  be 
made,  in  cases  in  which  there  is  a  grave 
doubt  which  of  two  or  more  inferencea  shall 
be  deduced.  In  such  caaea  it  would  not  be 
sufficient  that  the  mind  of  the  court  should 
Incline  to  the  inference  favourable  to  the 
demurrant,  to  justify  it  in  making  that  in' 
ference  the  ground  of  ita  judgment.  Unless 
there  be  a  decided  preponderance  of  proba- 
bility or  reason  against  the  inference  that 
might  be  made  in  favour  of  the  demurree, 
such  inference  ought  to  be  made.  The  de- 
murrer withdraws  from  the  jury,  the  proper 
triers  of  facts,  the  consideration  of  the  evi- 
dence by  which  they  are  to  be  aaccrtained ; 
and     the    party   whose    evidence    is    thus  necessary  to  pay  the  debt  tbat  Vogdes  might 


withdrawn     from      (ts     proper      forum      is 
entitled     to     have     it     most    tienignly    in- 
terpreted    by     the    substitute.      He    ought 
to  have    all    the     benefit   that  might 

165  have   resulted   from    a    decision    "of 
the  case  by  the  proper  forum.     It  the 

facts  of  the  case  depend  upon  circumstantial 
evidence,  or  inferences  from  facts  or  cir- 
cumstances in  proof,  the  verdict  of  a  jury- 
ascertaining  these  facts  would  not  be  set 
aside,  merely  because  the  court  might  have 
made  inferences  different  from  tbo&e  made 
by  the  jury.  To  justify  the  grant  of  a  ne^ 
trial,  when  it  depends  on  the  correctness  of 
the  decision  between  different  inferences  to 
be  drawn  from  the  evidence,  it  would  not 
suffice  that  in  a  doubtful  case  the  court 
would  have  made  a  different  inference.  The 
preponderance  of  argument  or  probability 
in  favour  of  this  different  inference  should 
tie  manifest.  When  the  question  is  whether 
or  no  a  fact  ought  to  be  talcen  as  establtstaeO 
by  the  evidence,  either  directly  or  inferen- 
tially.in  favour  of  the  demurree,  I  do  not  know 
a  juster  test  than  would  be  furnished  by  the 
enquiry,  would  the  court  set  aside  the  ver- 
dict, had  the  jury,  on  the  evidence,  found 
the  fact  7  If  the  verdict  so  finding  the  fact 
would  not  be  aet  aside.  It  ought  to  t>e  consid- 
ered established  by  the  evidence  demurred  to. 
In  the  case  in  judgment,  the  evidence  was 
all  parol,  and  adduced  by  the  plaintiff.  In 
ascertaining  the  facts  established  by  it,  we 
must  look  to  all  of  it,  and  especially  in  ascer- 
taining the  facts  established  by  any  one 
witness,  every  thing  stated  by  him,  as  well 
on  his  cross  examination  as  on  his  exami- 
nation in  chief,  must  be  considered.  Pacts 
imperfectly  stated  in  answer  to  one  question 
may  be  supplied  by  his  answer  to  another; 
and  when  from  one  statement  considered  by 
itself  an  inference  may  be  deduced,  that  in- 
ference may  be  strengthened  or  repelled  by 
the  facts  disclosed  in  another.  Under  the 
guidance  of  these  principles  I  proceed  to  the 
enquiry,  does  the  evidence  demurred  to  prove, 
directly  or  inferentially,  a  direct  and  original 
undertaking  on  the  part  of  Ware  to  pay  for 
the  goods  Stephenson  might  furnish  to 
Vogdes? 

166  *To  support  the  affirmative,  reliance 
IS  mainly  placed  on   the    answers  of 

Vogdes  to  the  fiftb  and  sixth  question*  on 
his  examination  in  chief.  By  neither  of 
these  answers  is  an  assumpsit  of  any  kind 
directly  proved.  Ware  stated  the  relation 
between  himself  and  Vogdes,  from  which  he 
was  to  tiecome  the  debtor  of  Vogdes,  and 
Vogdes's  want  of  supplies  from  Stephenson's 
store,  and  that  he  (Ware)  could  not  pay 
Stephenson  until  after  harvest.  An  assump- 
sit on  the  part  of  Ware  of  some  kind  is  fairly 
inferrible  from  this  statement  taken  by  it- 
self, but  what  that  assumpsit  was  is  not 
directly  stated.  Now,  that  assumpsit  might 
have  been  a  direct  and  original  undertaking 
by  which  Ware  alone  became  the  debtor  for 
the  supplies  to  Vogdes,  or  it  might  be  an 
assumpsit  to  see  Stephenson  paid,  or  it 
might  be  an  undertaking  to  retain  in  his 
hands,  of  the  money  for  which  he  might  t>e- 
the  debtor  of  Vogdes,  as  much  as  t< 
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contract  with  Stephenson,  and  apply  it  in 
discharge  of  the  debt.  If  the  facts  of  the 
case  depended  on  this  isolated  view  of  the 
evidence,  I  ahonld,  on  the  principles  before 
stated  as  applicable  to  demurrers  to  evidence, 
consider  it  the  dutj  of  the  court  to  select,  of 
these  implications,  that  moat  favourable  to 
the  demurree,  because  such  mifrht  not  un- 
reasonably be  the  implication  of  the  jury  ; 
though  the  latter  part  of  the  answer  to 
the  sixth  question  would  incline  me  to 
adopt  the  last  of  the  above  stated  im- 
plications. But  the  first  of  the  implications, 
(which  is  the  only  one  that  would  justify  a 
judgment  in  favour  of  Stephenson  on  the 
demurrer,)  is  directly  confronted  not  only  by 
facts  stated  by  the  witness,  but  by  the  strong- 
presumptions  which  flow  from  other  unques- 
tioned facts.  In  answer  to  different  ques- 
tions, he  states  that  he  understood  Ware  was 
to  stand  security  for  him  ;  that  Ware  was  to 
pay  for  the  iiroods  out  of  the  money  that 
might  be  due  witness  when  the  building 
vraa  finished  ;  and  if  on  a  settlement  no 
money  was  due  from  Ware,  be  was  not 

167  to  *paj  the  account.  These  facts  di- 
rectly reiJel  the  idea  that  the  undertak- 
ing of  Ware  was  original  and  unqualified  ; 
and  this  is  corroborated  by  fair  if  not  neces- 
sary implication  from  the  facts,  that  Ste- 
phenson applied  to  Vogdes  to  deal  with  him, 
that  Vogdes  was  charged  on  the  books  of 
Stephenson  with  the  articles  supplied  him, 
and  that  Stephenson  frequently  applied  to 
Vogdes  for  orders  on  Ware,  and  obtained 
one  for  the  amount  of  his  account  against 
Vogdes.  The  statements  in  Vogdes's  evi- 
dence, that  he  supposed  Ware  was  to  be  pay- 
master, and  of  the  witness  Luke  of  his 
impression  that  the  account  was  raised  on 
the  credit  of  Ware,  which  were  relied  on  in 
argument  by  the  appellee's  counsel  are  quite 
compatible  with  the  supposition  that  the 
undertaking  was  collateral ;  and  so  I  think 
it  must  be  regarded  by  the  court. 

Whatever  doubts  may  at  one  time  have 
existed  respecting  the  undertakings  within 
the  scope  of  the  first  section  of  the  statute  of 
frauds,  it  has  loug  since  been  definitively 
settled  that  when  the  undertaking  is  for  a 
consideration  to  be  received  by,  or  articles  to 
be  supplied  to,  a  third  person,  if  the  trans- 
action be  such  that  the  third  person  is  re- 
sponsible to  the  person  who  supplies  the 
articles,  or  from  whom  the  consideration  pro- 
ceeds, the  nndertaking  is  collateral,  and  if 
oral  is  not  binding.  Matson  &c.  v.  Wbaram, 
2  T.  R.  SO;  Cutler  v.  Hinton,  6  Rand.  509. 
The  doctrine  of  Matson  &c.  v.  Wharam  has 
never,  since  it  was  decided,  been  effectually 
questioned  in  the  courts  of  Westminster.  In 
the  case  at  bar,  I  think  It  clear  beyond  doubt, 
that  whatever  might  have  been  the  undertak- 
ing of  Ware,  Vogdes  was  responsible  to  Ste- 
phenson. No  one  would,  I  presume,  doubt 
that  if  Vogdes  were  the  defendant  in  this 
action,  Stephenson,  on  the  evidence  in  this 
case,  would  be  entitled  to  judgment. 

My  opinion  therefore  is  that  the  judgment 
is  erroneous  and  ought  to  be  reversed,  and 
judgment  entered  on  the  demurrer  to  evi- 
dence, for  the  demurrant- 

168  "CABELL,  J.,  concurred. 


BROOKE,  J.  My  first  impression  of 
this  case  on  the  argument  was,  that  the 
assumpsit  to  pay  for  the  goods  to  be  delivered 
to  Vogdes,  the  party  who  received  them,  was 
a  direct  assumpsit,  and  not  an  alternative  or 
collateral  assumpsit,  within  the  statute  of 
frauds ;  and  a  very  minute  examination  of 
the  evidence  set  out  in  the  demurrer  has  con- 
firmed that  impression.  Vogdes,  to  whom 
the  goods  were  to  be  delivered,  was  a  house- 
carpenter  and  joiner,  an  entire  stranger  in 
the  place,  and  in  debt,  as  appears  by  tbe  evi- 
dence of  Luke,  who  says  he  was  under  the 
impression  that  the  credit  for  the  said 
account  was  given  to  the  defendant  and  not 
to  Vogdes  l>ecause  he  was  a  stranger  in  the 
neighbourhood,  without  property  there,  and 
because  there  were  notes  or  bonds  of  said 
Vogdes  brought  there  by  others  from  Lou- 
doun and  offered  for  sale  at  s  discount.  This 
is  strong  evidence  that  Vogdes  was  not  the 
party  intended  to  he  ccedited  by  the  plaintiff. 
But  let  us  see  what  Vogdes  himself  says. 
He  says  that  he  was  a  stranger  in  the  place ; 
that  he  was  engaged  in  building  a  house  for 
the  defendant,  which,  it  appears,  cost  2250 
dollars  ;  that  the  plaintiff  and  others  solicited 
him  to  deal  with  them,  (no  doubt,  on  the 
credit  of  the  money  he  was  to  receive  for  the 
house  from  the  defendant  Ware) ;  that  be 
said  he  must  consult  cola.  Ware.  He  then 
states  the  conversation  that  passed  between 
the  plaintiff  and  defendant.  He  says,  colo. 
Ware  stated  to  Stephenson  the  plaintiff, 
that  the  witness  was  engaged  in  building 
for  him.  and  would  want  to  be  furnished 
with  different  articles  out  of  his  (Stephen- 
son's) store,  and  that  he  (Ware)  could  not 
pay  him  for  the  articles  until  next  harvest 
come  one  year ;  to  which  Stephenson  the 
plaintiff  assented.  This.  I  think,  was  man- 
ifestly not  an  alternative  promise  to  pay  the 
debt  of  another,  in  the  words  of  the  stat- 
ute. Vogdes  seems  to  have  been  no 
169  *party  to  it,  and  of  course  was  not  in- 
tended to  be  bound  by  it.  He  was 
standing  by,  and  was  to  receive  the  articles. 
He  was  not  consulted  as  to  the  time  of  pay- 
ment. The  promise  was  not  collateral  to 
any  undertaking  of  bis,  but,  I  think,  a  direct 
promise  by  Ware  to  pay  for  the  articles.  In 
a  suit  against  Voedes,  could  he  be  charged 
in  the  terms  of  the  promise  made  by  Ware  ? 
I  think  not.  To  the  sixth  question  put  to 
him,  upon  whose  promise  to  pay  for  the  goods 
in  said  account  were  the  articles  furnished  ? 
bis  answer  was,  "  I  was  induced  to  believe 
they  were  furnished  upon  colo.  Ware's  agree- 
ment to  pay  for  them."  But  I  lay  no  stress 
upon  this,  or  any  other  of  tbe  opinions  of 
the  witness.  I  rely  upon  the  facts  only  that 
he  states.  He  was  an  ignorant,  though, 
from  his  testimony,  a  very  honest  man.  Ue 
goes  on  :  "I  was  a  stranger,  and  did  not 
think  mr.  Stephenson  would  credit  me,  but 
it  was  to  come  out  of  the  money  that  colo. 
Ware  would  owe  me  at  the  finishing  of  the 
building."  In  answer  to  another  question, 
"  In  the  conversation  you  have  spoken  of, 
was  the  understanding  of  the  parties  that 
mr.  Ware  was  to  stand  as  security  for  you  ?" 
he  says,  "  That  was  the  way  I  understood 
it."    In  another  place  he  says,  "Mr.    Ware 


10  LEIGH 


VlKGINIA  RkPOHTS,  AjraoTATKD. 


I70-I72 


was  to  b«  my  pajmaater  and  to  receive  It  out 
of  anch  money  as  mlgrht  be  due  me  on  set- 
tlement." All  this  and  much  more  may  be 
descanted  on,  but  I  rely  on  the  terms  of  the 
promise  made  by  the  defendant  to  the  plain- 
tiff when  the  latter  assented  to  deliver  the 
articles  to  Vogdea.  There  ia  a  great  deal 
of  cross  examination,  but  no  answer  that 
contradicts  the  facts  stated  by  him  as  to  the 
terms  of  the  promise  made  by  the  defendant 
to  the  plaintiff  to  pay  for  the  articles  to  be 
delivered.  The  witness's  opinions  as  to  the 
effect  of  those  facts  are  not  facts,  nor  con- 
tradictory of  those  facts.  As  to  the  orders 
on  Ware  which  he  gave  the  plaintiff,  they 
prove  nothing  as  to  the  contract.  One  of 
them  (which  was  rejectedby  the  judge) 

170  was  drawn  on  'account  of  some  plank 
furnished  by  Vogdes  to  the  defendant. 

Other  orders  in  favour  of  the  plaintiff  on  the 
defendant  are  spoken  of  by  Vogdes ;  but 
these  orders,  if  for  m(>ney  due  by  the  defend- 
ant to  Vogdes,  and  if  accepted  and  paid 
(which  is  not  pretended)  would  not  discharge 
the  assumpsit  of  the  defendant  but  for  their 
amount,  to  which  the  plaintiff  could  not  ' 
ject,  as  every  creditor  is  willing  to  rec 
his  money  even  before  it  is  due.  Vogdes 
another  part  of  his  evidence,  says  that  the 
plaintiff  told  him  he  did  not  consider  the 
debt  to  be  his,  but  the  debt  of  Ware  the  de- 
fendant, and  refused  to  take  his  note  for  the 
amount ;  but  the  account  was  kept  in  the 
books  of  the  plaintiff  in  the  name  of  Vog- 
des. This  would  be  a  strong  circumstance 
to  prove  that  the  plaintiff  held  Vogdes  bound 
for  the  amount,  but  for  the  explanation  given 
by  Luke,  the  witness  who  kept  the  books. 
He  says,  there  were  other  accounts  kept  in 
the  books.  In  the  names  of  others  for  whom 
Ware  the  defendant  was  held  solely  bound, 
which  were  not  objected  to  by  the  defendant. 
In  all  this  evidence  there  is  nothing  to 
prove  that  Vogdes  was  expressly  or  impliedly 
bound  to  pay  for  the  articles  delivered  to  him 
by  the  plaintiff  on  the  assumpsit  of  the  de- 
fendant to  pay  for  them,  or  to  change  the 
character  of  his  assumpsit  as  stated  by  Vog- 
des. The  contract  of  Vogdea  was  with  Ware 
thedefendant  to  build  him  a' house,  and  not 
with  the  plaintiff.  It  is  a  well  settled  princi- 
ple that  where  the  party  to  whom  goods  are 
delivered  on  the  promise  of  a  third  person  to 
pay  for  them,  is  bound  to  pay  for  them,  the 
assumpsit  is  not  direct  but  collateral,  and,  if 
not  in  writing,  within  the  statute  of  frauds: 
and  the  converse  of  the  principle  is  also  set- 
tled. In  the  case  before  us,  I  think  It  very 
clear  that  Vogdes  was  not  bound  to  pay  for 
the  articles  delivered  to  him.  On  the  evi- 
dence in  the  demurrer,  I  think  that  a  jury 
ought  to  have  found  a  verdict  for  the  plain- 
tiff, and  that  no  new  trial  ought  to  have 

171  *beenawarded,if  asked  for.  If  the  terms 
of  the  contract  had  been  less   strong, 

yet  on  the  ground  of  the  utter  improbability 
that,  in  the  circumstances  of  Vogdes  as 
proved  by  the  evidence,  the  plaintiff  would 
have  given  him  any  credit,  I  think  such  a 
verdict  ought  not  to  have  been  set  aside.  I 
have  examined  many  of  the  cases,  but  shall 
only  quote  one,  to  prove  that  the  assumpsit  of 
Ware  the  defendant  was  a  direct  assumpsit, 


and  not  a  collateral  promise  within  the  stat- 
ute of  frauds.  It  is  the  case  of  Dixon  and 
other  assignees  of  Moore  v.  Hatfield,  an  ac- 
tion of  assumpsit  on  the  following  agree- 
ment: "I  Klchard  Hatfield  do  agree  to  pay 
mr.  J,  Moore  ;£50.  fortimberfte.  out  of  money 
that  I  have  to  pay  Wm.  West,  provided  West's 
work  is  completed."  At  the  trial  before  Beat, 
chief  justice,  itappearedthat  West  had  under- 
taken, for  a  certain  sum,  to  complete  the 
carpenter's  work  on  the  house  in  question, 
and  find  all  the  materials,  but  being  delayed 
for  want  of  credit  or  funds  toprocure  timber, 
it  was  supplied  by  Moore,  on  the  defendant's 
signing  the  alrave  agreement.  The  jnry 
found  a  verdict  for  ^£50.  and  Vaughan,  aer- 
jeant,  moved  for  a  rule  nisi  to  set  it  aside,  on 
the  ground  (among  other  objections)  that 
the  agreement  was  in  effect  a  guarantee  to 
pay  Moore  in  the  event  that  West  failed  to 
pay  him,  and  if  it  was  a  guarantee,  the  con- 
sideration for  the  defendant's  undertaking 
was  not  sufficiently  expressed.  But  the 
court  were  clear  that  this  was  not  a  collateral 
but  a  direct  undertaking,  and  the  rule  was 
refused.  It  is  true,  the  agreement  in  this 
case  was  in  writing;  but  I  quote  it  to  shew 
the  character  of  the  assumpsit  of  the  defend- 
ant in  the  case  before  us.  "The  circumstances 
of  the  twocases  are  very  similar.  The  person 
for  whom  the  agreement  in  the  case  cited  was 
made,  wanted  credit :  so  in  the  case  before 
us,  In  England,  the  statute  of  frauds  re- 
quires a  consideration  though  the  promise 
be  in  writing  ;  under  our  statute,  all  that  is 
required  ia  that  the  promise  should  be 
172  direct  *and  not  collateral,  not  a  guar- 
antee, and  then  no  writing  ia  necessary. 
Compare  the  wordsof  the  agreement  in  Dixon 
and  others  v.  Hatfield,  with  the  words  used 
by  Ware  the  defendant  and  addressed  to  the 
plaintiff,  as  proved  by  Vogdes,  and  I  think 
it  impossible  to  doubt  that  his  assumpsit  to 
pay  for  the  articles  to  be  delivered  by  the 
plaintiff  to  Vogdes  was  a  direct  and  not  a 
collateral  promise. 

On  the  whole,  I  think  the  judgment  of  the 
court  t>elow  was  correct  and  ought  to  be 
affirmed. 

TUCKER,  P.  I  concur  in  reversing  the 
judgment,  and  entering  judgment  for  the 
defendant  on  the  demurrer  to  evidence. 

Judgment  of  circuit  court  reversed,  and 
judgment  entered  for  the  demurrant  to 
evidence. 

Pownal  V.  Taylor. 

April.  183e.  RlchmoAil. 

ISi  Am.  Dec.  TK.] 

(AbGeut  PdRSBR*  and  Brooks.  J.) 

CosvBysnce  —  Cmuldcratlos  —  Snppsrt  ol  Qraatort — 

CsM  at  Bsr.— The  owner  of  a  tract  of  land  cooTers 

It  tobla  nepbewin  fee.  sabjecc  tocbe  maintenance 


•He  decided  tbe  ci 
ICoi 


emtt 


Tbe  principal  case  1b  cited  In  Lowman  v.  Crawford. 
W  Va.  Wi.  40  S.  E.  Rep.  IT  :  Bates  v.  Swlffer.  40  W. 
Va.  i3t.  31  S.  E.  Rep.  SK. 

See  monoirraphlc    noU  on  "Deeds"  appended  to 
Flottv.  Com.,  IJOratt.  6M. 

cbarse  upon  land.  In  a  convex- 
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>T  and  bis  slater.  The 
c  by  tbe  sraDtee  tor  aacb 
malDtenaace  aad  aupport.  and  declarea  ibat  tbe 
land  IB  to  be  bound  Iberefor.  into  wbose  band! 
aoenr  It  may  come.  Bat  tbe  deed  does 
tballtlB  Dpon  coDdltlon  tbat  sacb 
and  snpport  be  fnmlsbed.  nor  la  tbere  any  claose 
proTldlnB  for  a  reentry  by  tbearantor.  Held. 
provlslos  for  maintenance  and  anpport 
merely  a  cbarse  npon  tbe  estate,  wblcb  c 
be  enforced  In  equity,   not  a  condition 

173      'breacb  o(  wblch  iBe  Krantor  can  reentei 
of  his  former  legal  estate. 

SpwW  Verdict— When  AMmI  by  Clcrk'a  Certinn 
Cue  at  Bu-.— A  special  verdict  DndH  that  a  per 
bavluE  an  estate  in  land,  conveyed  tbe  same 
deed  of  trust  of  a  particular  date,  which  deed  It 
flndB  was  duly  recorded,  and  seu  fortb  tbe  same 
In  hxc  verba.    The  action  belos  electmenl  by 
plalntlS  claimlas  under   the  erantee.  asalnat 
defendant  claiming  nnder  the  grantor.  It  Is  mat 
rial  tbat  tbe  deed   of  trust  should  have  been 
recorded  prior  to.  tbe  other  conveyance.    tJpon 
the  deed  ol  tmst  so  found  In  bxc  verba,  tbere  It 
endorsed  a  cerllflcate  of  the  clerk  of  tbe  county 
court,  tbat  on  a  speclUed  day  (which  In  fact  la  the 
day  tbe  deed  was  made)  tbe  same  was  presented 
In  tbe  office,  acknowledsed  by  all  tbe  parlies,  ant 
admitted  to  record.   Haui.  althousb.  uimn  tbi 
Bodlns  alone,  tbere  mifcbl  have  been  doubt  aa  u 
the  time  of  tbe  recordluir.  yet  the  clerk's  certlB 
cate  npon  tbe  deed  may  pro|>erly  be  looked  to  foi 
tbe  purpose  of  removluK  tbat  doubt,  and  does 
effectnally  remove  It. 
Advaru  PoMsssloa— Conveyance  by  Tniataet— CaM 
Bar.— After  adeed  of  trast  upon  land  la  made  a: 
recorded,  tbe  land  U  couveyed  by  tbe  sranti 
and  then  by  bis  alienee  to  another,    Wbereniion 
tbe  first  Krantor  removes  from  the  land,  and  the 
last  alienee  removes  to  It.    While  tbU  last  alienee 
Is  renldlns  on  tbe  land,  the  trustee  In  the  deed  of 
trust  Koes  npon  It.  sells  It  accordluE  to  the  pro- 
vlilonH  of  the  trust,  and  conveys  It  to  tbe  pur- 
chaser.   In  ejectment  by  the  purchaser  from  tbe 
trustee  asalnst  the  purchaser  under  the  srantor. 
a  special  verdict  Bods  the  facts  before  stated,  but 


ance.  for  maintenance  for  life.  Is  valid  tbouKb  no 
amount  be  fixed.  Bates  v.  Swlser,  40  W.  Va.  42A.  21 
S.  E.  Rep.  STS.  citlnK  (he  principal  case :  Brawley  v. 
Catron,  BLelehSZl. 

tAdvancPMMMloB-PrlitclpalCuaDlitlagalsbed,.- 
In  Layne  v.  Norrts,  IS  Qratt,  MS.  tbe  court  refers 
to  and  dlstlntrulBhes  the  principal  case  :  Williams 
T.  Snidow.  4  Leieh  14  :  Purcell  v.  Wilson,  4  Oratt- 
■■.luthe  foUowlns  laDKuage  :  "These  cases."  said 
the  court,  "depeud  on  this  principle  ;  that  a  possea- 
slon  not  adversary  In  Its  commeacemeut  will  be 

uuless  and  nntll  tbe 
proof  tbat  tbe  party  In  iioesei 
adversely  (o  the  other  party 
edge.    Bnt  the  principle  does  n 

Tnuta*— THIS  ol  under  DMd  ol  Trust.— The  princi- 
pal case  Is  cited  In  Sulphur  Mines  Co.  v.  Thompson. 
N  Va-  8I&  25  S.  £.  Rep.  W3.  for  the  proposition  that 
the  trostee  In  a  deed  of  trust  takes  a  lesal.  tbousb 
a  defensible  title,  and  a  deed  from  blm  to  a  pur- 
chaser coDTeys  an  absolute  estate  In  a  court  of  law. 
whether  the  conditions  of  the  trust  deed  have  been 
compiled  with  or  not.  tbouBb  a  different  rule  pre- 
vails in  a  court  of  equity.  See  Taylor  v.  King.  9 
Unnf.  xe  :  Harris  t.  Harris,  e  Uunf.  sn. 


be  repelled,  by 
tlon  claimed  (o  bold 
ind  with  his  knowl- 
)l  apply  to  this  case." 


does  not  find  that,  at  tbe  time  of 

by  Che  trustee,   there  waa  adverse   possession. 

Hnj>,  the  conveyance  by  the  trustee  Is  valid. 
Ejectment,  in  tbe  circuit  court  of  Hamp- 
shire, in  the  nameofRicb&rdGoodtitle  leasee 
of  Thomas  Taylor  against  John  J.  Pownal. 
A  special  verdict  was  returned,  whereby  the 
jury  fonnd— 

1.  That  John  Pownal  senior  was  the  owner 
of  the  tract  of  land  in  controversy,  and  being- 
seized  thereof  in  fee,  on  the  7th  of  March 
1817  conveyed  it  by  deed  to  John  Pownal 
junior  of  Georfre,  who  resided  upon  the  land, 
as  did  the  grantor;  which  deed  was  duly 
recorded.  The  deed  was  then  found  in  haec 
verba.  The  parties  are  John  Pownal  senior 
and  John  Powna!  junior,  the  son  of  George. 
It  recites  that  it  has  been  agreed  between  the 
parties,  the  said  John  Pownal  senior 
174  being  old,  'and  be  atid  bis  sister,  who 
have  all  along  lived  together,  not  being 
now  well  and  able  to  attend  to  the  concerns 
of  a  farm,  that  the  said  John  Pownal  senior, 
as  well  to  secure  a  maintenance,  free  from 
labour  and  anxiety,  to  himself  and  his  said 
sister  Elizabeth,  as  to  bestow  bis  charity 
upon  tbe  said  John  Pownal  junior  his  nephew, 
and  to  make  bim  bis  beir,  shall  convey  all 
his  property  tmtb  real  and  personal  to  the 
said  John  Pownal  junior,  except  so  much 
thereof  as  shall  amount  to  the  sum  of  70 
pounds,  which  the  said  John  Pownal  senior 
intends  to  keep  to  be  at  hisown  disposal,  and 
the  said  John  Pownal  junior  of  George  hath 
agreed  to  maintain  and  comfortably  support 
the  said  John  Pownal  senior  and  his  said 
sister  Elizabeth  Pownal,  in  meat,  drink, 
washing,  lodging,  and  clothing  suitable  for 
persons  of  theirtime  of  life,  also  to  take  care 
and  provide  for  them  every  thing  necessary 
when  sick,  with  proper  nursing  and  attend- 
ance, medicine  &c.  and  to  furnish  them  each 
with  a  borse  suitable  for  them  to  ride  when-  - 
ever  they  wish  to  ride  out  or  abroad,  and  also 
they  are  to  have  the  use  of  the  negro  boy  now 
belonging  to  said  John  Pownal  senior,  to 
wait  upon  them  and  make  their  fire,  and  do 
for  them  other  necessary  things.  And  then 
tbedeed  witnesses  that  the  said  John  Pow- 
nal senior,  in  consideration  of  the  premises, 
and  in  further  consideration  of  love  and 
affection,  hath  granted,  bargained  and  con- 
veyed, and  by  these  presents  doth  grant, 
bargain  and  convey  unto  said  John  Pownal 
junior  the  said  tract  of  land,  and  also  all  the 
personal  estate  of  said  John  Pownal  senior 
of  every  kind,  except  to  the  amount  of  70 
pounds  Virginia  currency,  which  the  said 
John  Pownal  senior  reserves  to  be  at  bis  own 
disposal  hereafter,  by  will  or  otherwise ; 
habendum  to  John  Pownal  junior,  his  heirs 
nd  assigns  forever,  "subject  nevertheless 
o  the  said  maintenance  and  support  of  said 
John  Pownal  senior  and  Elizabeth  his  sister, 
during  their  natural  lives,  as  herein  before 
mentioned,  and  as  shall  further  be 
herein  after  mentioned."  "Then  fol- 
low these  clauses :  "And  the  said 
Pownal  junior,  on  his  part,  doth 
id  promise  to  and  with 
the    said     John    Pownal    senior,    that    he 

ill  well  and   truly  support,  maintain  and 
provide  for  the  said  John  Pownal  senior  and 


10  LEIQH 


ViKOiHiA  RspOBTa,  Annotatkd. 


176-178 


Elizabeth  his  aUter,  io  food  and  BnfficieDt 
meat,  drink,  wasliii)?  and  lodKinfr,  and  de- 
cent clothing,  so  as  to  keep  them  in  every 
respect  in  ease  and  comfort,  as  far  as  it  is 
possible,  aad  as  far  as  their  health  or  con- 
Btitntion  maj  require,  and  also  to  nurse  and 
take  care  of  them  when  sick,  with  all  proper 
tenderneBS  and  attendance,  medicine  and 
medical  aid,  if  necessary.  Their  clothing  is 
to  be  decent,  and  the  said  John  Ponnal  sen- 
ior and  Elizabeth  Pownal  are  to  have  the 
negro  t>oy  Dave  to  wait  upon  and  make  fires 
for  them,  and  otherwise  attend  them  as  they 
may  wish.  The  said  John  Pownal  junior  is 
also  to  furnish  the  said  John  Pownal  senior 
and  Klizabeth  Pownal  with  suitable  horse 
creatures  to  ride  whenever  they  may  choose. 
And  should  the  said  John  Pownal  senior 
depart  this  life  l>efore  the  said  Elizabeth 
Pownal,  the  said  Elizabeth  isto  have  full  lib- 
erty to  live  wherever  she  may  think  fit,  and 
said  John  Pownal  junior  is  still  to  support 
her  ss  aforesaid  in  all  respects.  And  should 
the  said  John  Pownal  junior  depart  this  life 
before  both  or  either  the  said  John  Pownal 
senior  or  Elizabeth  his  sister,  then  the  heirs 
and  executors  of  said  John  Pownal  junior  to 
be  bound  for  the  performance.  And  the 
said  land  and  personal  property  Is  txiund 
therefor,  into  whosesoever  hands  it  may 
come.  It  is  also  bound  now  in  the  hands  of 
the  said  John  Pownal  junior.  But  in  all 
other  respects,  and  after  the  decease  of  said 
John  Pownal  senior  and  Elizabeth  Pownal. 
the  said  John  Pownal  junior  is  to  have  and 
hold  the  said  lands  and  property  to  him,  his 
heirs  and  assigns,  free  from  the  claim  or 
claims  of  all  persons  whatsoever  forever." 

2.  That  John  Pownal  of  George,   while  so 

residing  on  the  land,  conveyed  the  same 
176     to  Asa  Everett,  as  trustee  "for  the  use 

of  the  lessor  of  the  plaintiff,  by  deed 
of  bargain  and  sale  dated  the  4th  of  October 
1S25,  which  deed  the  jury  also  find  was  duty 
recorded,  and  set  forth  the  same  in  hsec 
verba.  It  is  upon  trust  that  if  the  said  John 
Pownal  shall  fail  to  pay  and  satisfy  the 
sum  of  3S0  dollars  which'  he  is  indebted  to 
Taylor,  and  the  interest  thereon,  in  twenty 
days  after  the  date  of  the  deed,  Everett  shall 
sell  publicly,  for  ready  money,  the  lands  and 
goods  conveyed,  after  advertising  the  same 
for  ten  days  at  the  courthouse  door  in  Rom- 
ney.  Endorsed  on  the  deed  is  a  certificate 
in  these  words  ;  "Hampshire  county,  to  wit  : 
Be  it  remembered  that  on  the  4th  day  of 
October  1825,  this  indenture  was  presented 
in  the  office,  acknowledged  t>y  all  the  parties 
thereto,  and  admitted  to  record.  Teste,  John 
B.  White,  C.H.  C." 

3.  That  John  Pownal  of  George  conveyed 
the  land  to  John  Pownal  senior  bj  deed  of 
bargain  and  sale  dated  the  I6fh  of  December 
1825,  which  deed  the  jury  also  find  was  duly 
recorded,  and  set  forth  the  same  in  hsec 
verba.  After  reciting  the  conveyance  of  the 
7th  of  March  1817,  and  the  consideration 
thereof ,  it  proceeds  as  follows:  "But  from 
events  unpropitious  to  said  John  Pownal  the 
son  of  George,  and  unforeseen  misfortunes, 
the  said  John  son  of  George  now  finds  him- 
self no  longer  in  condition  to  comply  with  his 
undertaking  In  said  deed  mentioned  or  to 


support  or  accommodate  the  said  John  Pow- 
nal senior  and  his  said  sister,  who  are  old 
and  incapable  of  maintaining  and  supporting 
themselves  ;  and  it  being  reasonable  that  the 
means  of  their  support,  to  which  they  are 
justly  entitled,  should  be  given  back  again 
to  the  said  John  Pownal  senior,  and  the  said 
John  Pownal  senior  having  agreed,  should 
this  be  done  by  the  said  John  Pownal  of 
George,  that  be  will  relieve  the  said  John 
Pownal  of  George  from  all  further  liability 
and  responsibility  on  that  account"— there- 
upon the  property  Is  bargained,  sold,  recon- 
veyed,  released  and  confirmed  by  the  said 
John   Pownal  of  George  to  the  said  John 

177  *4.  That   John   Pownal   senior  con- 
veyed the  same  land  to  John  J.  Pownal 

the  defendant,  by  deed  dated  on  the  same 
16th  of  December  1825,  which  deed  the  jury 
find  vras  duly  recorded,  and  set  forth  the 
same  in  haec  verba.  It  is  substantially  like 
the  deed  of  the  Tth  of  March  1817. 

5.  That  John  J.  Pownal,  within  a  month 
after  the  conveyance  to  him,  removed  to  the 
land  and  has  resided  upon  it  ever  since  ;  and 
that  John  Pownal  son  of  George,  within  a. 
week  after  said  conveyance,  removed  from 
the  land  and  has  ever  since  been  out  of  pos- 

6.  That  John  Pownal  senior  again  con- 
veyed the  land  to  John  J.  Pownal  the  defend- 
ant, by  deed  dated  the  6th  of  June  1826, 
which  deed  the  jury  find  was  duly  recorded, 
and  set  forth  the  same  in  hgec  verba.  This 
deed,  for  the  consideration  of  125  dollars, 
conveys  the  absolute  fee,  with  a  covenant 
that  the  grantor  has  good  rieht  to  convey. 

7.  That  Everett  the  trustee,  after  having 
advertised  the  land  for  ten  days  pursuant  to 
the  requisitions  of  the  deed  to  him,  went 
upon  the  land,  and  sold  the  same  upon  the 
premises,  in  the  manner  prescribed  by  said 
deed,  at  which  sale  Thomas  Taylor,  the  les- 
sor of  the  plaintiff,  became  the  purchaser  at 
the  price  of  40  dollars;  that  at  the  time  of 
this  sale,  John  J.  Pownal  the  defendant  and 
John  Pownal  senior,  together  with  Elizat>eth 
Pownal,  who  is  named  in  the  deed  mentioned 
in  the  first  finding,  were  residing  on  the  land. 

8.  The  advertisement  is  found  In  bxa 
verba.  It  mentions  that  the  sale  will  be  on 
the  lOlh  day  of  the  present  month,  and  i» 
dated  June  21,  1826. 

9.  That  Everett  the  trustee  had  no  further 
possession  of  the  land,  than  as  set  forth 
herein,  when  he  went  to  make  the  sale ;  and 
that  after  the  sale  he  left  the  land,  and  ha* 
not  had  possession  of  it  since. 

10.  That   Everett    conveyed    the  land  to 
Thomas  Taylor,  the  lessor  of  the  plain- 

178  tiff,    by     deed    of  bargain    and  *sale 
dated  the  9th  of  March  1831,  which 

deed  the  jury  find  was  duly  recorded,  and  set 
forth  the  same  in  hxc  verba.  After  recitioK 
the  deed  of  trust  of  the  4th  of  October  1825. 
it  states  that  Everett,  at  the  request  of  Tay- 
lor, having  advertised  the  time  and  place  of 
sale  agreeably  to  the  directions  of  said  deed, 
procenled  to  sell  the  said  tract  of  land  and 
premises  to  the  highest  bidder  at  public  auc- 
tion, when  Tayloi[  ,bfca|aievtti^4{L(K^f^Mr  »t 
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the  sum  of  ;  and  thereupon  oonveyB  the 

said  land  and  premiscB  to  the  said  Taylor. 

11.  That  John  Ponnal  of  George  did  main- 
tain and  provide  for  John  Pownal  oenior  and 
Elizabeth  Pownal,  but  not  in  a  comfortable 
manner,  or  in  the  manner  stipulated  bj  the 
conveyance  of  the  7th  of  March  1817. 

12.  That  John  Pownal  senior  died  between 
four  and  five  years  before  the  date  of  the  ver- 
dict, (which  was  found  the  9th  of  October 
1832,}  and  that  Klizabcth  Ponnal  died  three 
years  before  the  said  verdict,  and  that  they 
resided  upon  the  land  with  the  defendant 
John  J.  Pownal  until  their  deaths  and  i 
maintained  by  him. 

If,  upon  the  facts  found,  the  law  should  be 
for  the  plaintiff,  the  jury  Rnd  for  the  plain- 
tiff the  land  described  in  the  deeds,  and  one 
cent  damag'es.  If  the  law  should  be  for  the 
defendant,  then  they  find  for  the  defendant. 

The  circuit  court,  being-  of  opinion  that  the 
law  was  for  the  plaintiff,  gave  judgment 
accordingly  ;  and  to  that  judgment  a  super- 
sedeas was  allowed. 

The  cause  was  argued  in  this  court  by 
Johnson  for  the  plaintiff  in  error,  and  Leigh 
for  thedefendant  in  error,  upon  the  following 
points  made  by  the  former: 

1.  That  the  grant  of  1817,  if  it  operated  to 
convey  the  legal  title  to  the  grantee  at  all, 
conveyed  that  legal  title  upon  the  ezpresa 
condition  of  support,  maintenance  and  care, 
the  failure  to  render  which  was  at  common 
law  a  t>reach  of  the  condition,  for  which  the 

grantor  might  reenter  upon  the  estate. 
179  The  breach  found  by  "the  jury,  there- 
fore, justified  the  entry  of  John  Pow- 
nal senior,  and  the  reconveyance  by  John 
Pownal  junior  was  equivalent  to  such  entry, 
and  operated  to  confirm  the  estate  in  fee  in 
John  Pownal  senior,  so  as  to  revest  him  of 
his  original  right  and  avoid  the  mesne  in- 
cumbrance. 

2.  That  the  conveyance  to  Ererett  is  void 
astoJohn  Pownal  senior,  and  the  plaintiff  in 
error  as  claiming  under  him,  because  it  is  in 
violation  and  fraud  of  the  provisions  of  the 
original  grant,  and  because  it  is  not  found 
by  the  jury  to  have  been  recorded  before  the 
reconveyance  to  John  Pownal  senior,  and 
neither  he  nor  the  plaintiff  in  error  is  proved 
to  have  had  notice  of  it. 

3.  That  at  the  date  of  the  conveyance  to 
the  lessor  of  the  plaintiff,  the  plaintiff  in 
error  was  in  the  actual  adversary  possession 
of  the  land,  and  the  trustee  out  of  possession, 
so  that  nothing  wonld  pass  by  that  deed- 
In  the  argument  of  these  points,  the  fol- 
lowing authorities  were  referred  to  :  On  the 
first.  Bach.  Abr.  title  Conditions,  letters  A 
and  B.  On  the  second,  Taylor  v.  King,  6 
Mnnf.  358,  and  Harris  v.  Harris,  6  Munf.  367. 
On  the  third,  Baird  v.  Tabb,  3  Call  475  ; 
Birthright  lessee  of  Hall  v.  Hall,  3  Munf.  536 ; 
Rowletts  V.  Daniel,  4  Munf.  473,  and  New- 
man V.  Chapman,  2  Rand.  93. 

STANARD,  J.  The  deed  from  John  Dow- 
Qal  senior  to  his  nephew  John  conveyed  the 
land  therein  mentioned  to  the  grantee,  and 
the  provision  of  that  deed  by  which  it  Is  de- 
clared that  the  property  thereby  conveyed 
should  be  subject  nevertheless  to  the  main- 
tenance of  the  grantor  and  his  sister  Eliza- 


beth, did  not  operate  as  a  condition  under 
which  the  grantor  could,  oa  the  failure  of 
the  grantee  to  furnish  the  maintenance 
which  he  had  sttpnlated  to  furnish  to  the 
grantor  and  his  sister,  lawfully  reenter  on 
the  land  and  reinvest  in  himself  the  legal 
title  therein.  This  and  other  provisions  of 
the  deed  import  no  more  than  that  the  prop- 
erty should  be  and  remain  charged  as  a  se- 
curity for  the  due  performance  of  the 
180  "grantee's  covenant  to  furnish  main- 
tenance. Such  is  the  only  rational 
interpretation  of  the  provision  that  the  prop- 
erty should  be  subject  to  the  maintenance 
and  support,  and  bound  therefor,  into  whom- 
soever hands  it  might  come.  Such  language 
imports  a  lien  on  propeily  in  the  hands  of 
the  grantee  and  his  assigns,  not  a  condition 
by  which  the  title  to  that  property  is  to  be 
extinguished,  and  with  it  the  lien  thereon. 

The  special  verdict  finds  that  the  deed  of 
trust  of  the  4th  of  October  1825,  from  John 
Pownal  junior  to  Everett,  was  duly  re- 
corded, but  does  not  specify  the  time  of 
recording  ;  and  it  is  objected  that  as  the  stat- 
ute does  not  prescribe  any  time  for  the 
recording  of  such  instruments,  but  deprives 
them  of  efficacy  against  creditors  and  subse- 
quent purchasers  without  notice  until  re- 
corded, no  sufficient  title  is  shewn  under  that 
deed  to  overreach  the  rights  derived  under 
the  snbsequent  deeds  of  John  Pownal  junior 
and  John  Pownal  senior.  The  jury  having 
found  that  the  deed  was  duly  recorded,  in  a 
case  in  which  the  antagonist  title  depends 
on  a  subsequent  conveyance  from  the  same 
grantor,  the  argument  is  very  strong  to  sup- 
port the  proposition  that  the  necessary  in- 
tendment from  such  a  finding,  or  rather  that 
the  only  interpretation  of  such  a  finding,  is 
that  the  recording  took  place  before  the  sub- 
sequent deed  was  executed  ;  that  the  record- 
ing found  by  the  jury  of  this  deed  must  tie 
considered  as  found  in  relation  to  the  hostile 
claim  asserted  under  the  snbsequent  deed, 
and  that  the  only  sense  in  which  it  could  be 
duly  recorded  in  respect  to  the  subsequent 
conveyance  is,  that  it  has  all  the  efficacy 
in  respect  to  the  subsequent  conveyance 
that  could  be  derived  from  recording 
it.  I  however  give  no  final  opinion  on 
this  point.  The  most  that  could  t>e  made 
out  of  the  objection  would  be  to  render  the 
verdict   in   this    respect   ambiguous,   and    a 

:nire  de   novo   necessary.     But  this  result 

ight  not  to  take  place  here.  The  jury  find 
the  deed  in  hfec  verba,  and  it  appears 

1  that  the  deed  so  *found,  and  in  evi- 
dence before  the  jury,  has  on  it  the 
clerk's  official  certificate  of  the  fact  and 
;  of  recording.  I  see  no  valid  objection 
reference  by  the  court  below,  or  by  this 
't,  to  that  certificate,  to  ascertain  the 
date  of  the  recording  of  the  deed,  for  the 
purpose  of  removing  the  ambiguity,  if  any, 
which  the  finding  that  the  deed  was  duty 
recorded  leaves  in  respect  to  the  date  of  the 
recording. 

It  is  objected  that  the  conveyance  made 
by  Everett  to  the  purchaser  at  the  sale  under 
the  deed  of  trust  is  nugatory,  because  the 
land  at  the  date  of  the  conveyance  was  in 
the  possession  of  the  grantee  of  Jjhn  Pownal 
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senior,  and  such  possession,  it  is  contended, 
waa  adverse,  and  disabled  the  party  out  of 
possession  from  conveying:.  The  effect  of 
this  objection,  if  available,  is  not  to  protect 
any  right  shewn  to  be  in  the  objector,  but  to 
disable  the  party  having-  the  title  from  con- 
veying it.  It  should  therefore  distinctly 
appear  to  be  warranted  bj  the  findinj^  of  the 
jury.  It  is  a  sufficient  answer  to  this  objec- 
tion to  say  that  the  verdict  does  not  find  that 
the  possession  of  the  plaintiff  in  error  was 
an  adverse  possession.  His  posseasion  slm- 
plj  is  found,  and  it  is  not  fit  that  he  should 
be  allowed  to  say  that  the  act  which  may  be 
rightful,  and  is  not  found  to  be  otherwise  by 
the  verdict  of  the  jury,  is  tortious,  for  the 
purpose  of  frustrating  the  otherwise  effectual 
conveyance  of  the  party  having  title.  The 
most  that  can  be  said  is,  that  on  the  facts 
found,  the  jury  might  have  found  the  pos- 
aession  to  be  adverse.  This  however  has  not 
been  done,  and  it  is  at  least  problematical 
whether  it  ought  to  have  been  done.  The 
posseaaion  of  John  Pownal  junior  after  the 
deed  of  trust  was  not  tortious,  nor  could  he 
have  alleged  it  to  t>e  so,  to  disqualify  the 
trustee  from  conveying.  He  was  tenant  at 
sufferance,  and  his  possession  wasconsistept 
with  the  right  conveyed  by  the  deed  of  trust. 
The  pOBsesBion  of  those  coming  in  under  him 
with  notice  of  the  deed  of  trust,  was 
183  impressed  with  the  *same  attributes, 
and  had  the  jury  been  asked  to  find 
expressly  that  their  possession  was  adverse, 
it  would  have  been  indispensable  to  shew 
that  that  poseession  was  obtained  without 
notice  of  the  deed  of  trust.  Newman  v. 
Chapman,  2  Rand.  93.  Even  this  fact  of 
want  of  notice  is  not  found,  if  it  could  prop- 
erly have  been  found  in  the  face  of  the  fact 
that  the  deed  of  trust  had  tieen  duly  recorded 
some  weeks  before  the  subsequent  convey- 
ances were  executed.  The  entry  of  Bverett  to 
make  the  sale  does  not  appear  by  the  verdict 
to  have  been  opposed,  nor  his  title  to  make  it 
controverted,  by  the  occupants  of  the  land, 
and  their  possession  thereof  is  not  found  to 
be  adverse,  or  in  hostility  to  the  right  so 
asserted  and  exercised  by  him.  There  is  no 
doubt  of  the  correctness  of  the  proposition 
that  though  the  occupant  trace  his  title  to 
the  grantor  under  whom  the  plaintiff  in 
ejectment  claims,  he  may  shew  that  his  pos- 
session is  adverse,  so  as  to  enable  him  to  take 
the  benefit  of  the  statute  of  limitations,  and, 
under  particular  circumstances,  to  disable 
the  party  evicted  from  conveying.  But  no 
such  case  is  found  bj  this  verdict,  and  I  am 
therefore  of  opinion  that  the  objection  to  the 
efficacy  of  the  conveyance  from  Everett  is 
not  well  founded. 

On  the  whole,  I  am  of  opinion  to  affirm  the 
judgment  of  the  circuit  court,  with  costs. 

CABELL,  J.,  concurred  in  the  opinion  that 
the  judgment  should  be  affirmed. 

TUCKER,  P.  The  omission  in  the  special 
verdict  to  find  expressly  on  what  day  the 
deed  of  trust  was  recorded,  being  obviated 
by  the  certificate  of  the  clerk  endorsed  on  the 
deed,  which  shews  that  it  was  recorded  on 
the  day  of  its  date,  all  other  difficulties  in 
e  easily  got 


position  that  the  provision  for  support 
183  and  maintenance  constituted  *a  condi- 
tion, for  the  breach  of  which  the 
grantor  might  reenter.  It  was  a  charge,  not 
a  condition.  It  was  a  declaration  of  a  bene- 
ficial interest  or  a  trust,  which  might  be 
enforced  in  equity,  but  which  was  perfectly 
consistent  with  the  existence  of  the  fee  in 
the  grantee.  The  distinction  is  well  under- 
stood between  a  declaration  of  use  and  a  con- 
dition. A  feoffment,  ea  intentione,  does  not 
make  acondition,  unless  an  express  reentry 
be  limited.  It  creates  a  trust  or  confidence, 
which  may  be  enforced  in  equity.  1  Bac. 
Abr.  631.  If  it  were  a  condition,  the  reentry 
for  breach  of  it  would  defeat  the  estate,  and 
with  it  the  charge  or  beneficial  interest. 
Thus,  in  the  case  before  us,  the  land  is  made 
subject  to  the  support  of  the  grantor  and  his 
sister.  She,  accordingly,  instantly  acquired 
a  l>eneficial  interest,  which  she  might  have 
enforced  by  bill  in  equity.  But  if  the  pro- 
vision is  a  condition,  then,  for  the  breach, 
the  grantor  might  reenter,  defeat  the  estate, 
reinvest  himself  with  his  original  title,  and 
annihilate  the  vested  interest  which  had 
been  by  his  own  solemn  act  conferred  upon 
Elizabeth  his  sister.  This  cannot  be,  unless 
the  grantor  had  expressly  reserved  the  riebt 
to  reenter,  upon  failure  of  the  grantee  to  ful- 
fil the  purposes  of  the  grant. 

The  second  position  of  the  counsel  is  not 
more  tenable.  The  deed  of  trust  was  no 
violation  of  the  provisions  of  the  grant.  It 
was  in  subordination  to  them,  and  the  cred- 
itor, and  all  persona  claiming  under  his  deed 
of  trust,  took  subject  to  the  charge  or  incum- 
brance created  for  the  support  of  the  grantor 
and  his  sister.  And  even  were  it  otherwise, 
the  legal  title  passed  by  the  deed,  and  the 
remedy  was  only  in  equity.  Taylor  v.  Sing, 
6  Munf.  358  ;  Harris  v.  Harris,  6  Munf.  367. 

The  next  objection  is  that  the  deed  of  Asa. 
Everett  the  trustee  wasinoperative,  by  reason 
of  the  adverse  possession  of  the  defendant. 
The  fallacy  of  this  position  is  obvious.  Joho 
Pownal  senior  had  conveyed  to  his 
134  *nephew,  subject  to  a  charge  declared 
uponthefaceof  thedeed.  Thenephew, 
thus  invested  witH  the  fee,  incumbers  it  with 
a  deed  of  trust,  which  is  of  course  subordinate 
to  tiie  prior  charge.  He  then  reconveys  to 
John  Pownal  senior,  who,  having  construc- 
tive notice  of  the  trust,  takes  subject  to  it. 
He  then  conveys  the  estate,  thus  subject  to 
the.trust,  to  John  J.  Pownal  the  defendant, 
who  in  like  manner  takes  subject  to  the  trust. 
The  trustee  entered  and  sold  without  objec- 
tion, and  when  he  so  entered,  the  possession 
must  be  adjudged  to  have  t>een  in  him.  Hob. 
322 ;  Litt.  ^  701.  The  possession  of  thedefend- 
ant  could  not  be  adverse.  He  was  but  the 
purchaser  of  the  equity  of  redemption.  He 
had  purchased  with  notice  of  the  trust,  and 
therefore  subject  to  it.  The  possession  of 
his  grantor  was  the  possession  of  the  trustee, 
as  they  stood  in  the  relation  of  mortgag-or 
and  mortgagee.  He  must  therefore  be  taken 
to  hold  the  possession,  as  his  grantor  held  it, 
for  the  mortgagee.  Having  but  an  equity, 
he  will  not  be  taken  to  hold  adversely  with- 
some  tortious  act,  and  none  such  appears. 


Thus,  there  is  nothing,  I  think,  in  the  Hispossession  was  (»>naistent  with  the  credit- 
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or'i  tiU«.  I  am  aware  of  no  case  in  which  it 
has  been  held  that  the  rig'ht  of  a  creditor  bj- 
deed  of  trust  to  enforce  his  lien  by  sale,  has 
been  defeated  by  a  conveyance  to  a  purchaser 
of  the  equity  of  redemption,  vrith  full  notice 
of  the  previous  trust.  On  this  ground,  I 
am  of  opinion  that  the  deed  of  the  trustee 
was  operative  and  valid  ;  and  I  prefer  to  rest 
the  case  on  this  principle,  without  resorting' 
to  others  upon  which  it  might  be  sustained. 
It  may  be  remarked,  however,  that  as  the 
jury  have  not  expressly  found  an  adverse 
possession,  thecourt  cannot  inferit.  Taylor 
V.  Horde,  1  Burr.  113  ;  Hall  v.  Hall,  3  Munf. 
536.  To  presume  it.  would  be  to  presume, 
without  evidence,  that  the  defendant  bad 
committed  a  wrong  ;  and  this  too  for  the  pur- 
pose of  defeating  the  legitimate  exercise,  by 
the  lawful  owner,  of  that  most  esseti- 
185  tial  right  of  'property,  the  power  of 
alienation.  The  utmost  strictness  in 
the  finding  should  always  be  required  of 
him  who  desires  to  defeat  his  adversary's 
just  rights,  merely  by  proof  of  his  own  tort. 
SeeWheaton'sSelw.  N.  P.  5S3. 

I  am  of  opinion  to  afBrm  the  judgment. 

Judgment  afBrmed.    - 


186  "Rom's  Adm'x  v.  Burgess. 

April,  ISn.  Rlcbmond. 
DeUdM-UodtBtlDD    of    Action 
Pau«Hloa   ol   Mart(a|«d  Propertj'.— Cerulu  per- 


letbesc 


»of  a 


his  eiecacorial  bond,  a  deed  is  made  by  tilm  mort- 
raslDS  slaves  to  tbem.  niNm  coadltlon  tbatlfbe 
■ball  faltbfnlly  pertorm  In  all  tblosB  his  office  of 
executor,  tbea  tbe  deed  sball  be  void  :  l>at  tbe 
deed  coQtalnn  Qo  clause  ptovldluc  thai  possession 
sball  remain  witb  him  antll  default  In  the  per- 
formance. Tbe  moriraBor.  after  the  dace  of  the 
moruaxe.  is  la  pOBSewlou  of  tbe  slaves  for  more 
tban  five  years.  Wberenpon  a  creditor  of  hia 
procures  tbe  slaves  to  be  taken  nnder  execution 
and  sold.  And  then,  la  less  tbaa  Sve  years  after 
they  arc  so  taken,  an  action  of  detinue  Is  bronsht 
by  tbe  mort«Mreeea«alnsta  purchaser  altbe  Bale 
nnder  tbe  execution.  Hblj).  1.  tbe  action  Is  com- 
menced Id  due  time  :  and  S.  tbe  fact  of  possession 
remaining:  wltb  tbe  morUrasor  Ave  years  wltbout 
demand  made  and  parsued  by  process  of  law  on 
the  part  of  the  morwaceeB.  does  not  make  a  case 
In  wblcb.  under  tbe  slatbte  of  trands.  the  property 
Is  taken  to  be  with  tbe  possession,  and  liable  to 
tbe  creditors  of  tbe  person  In  poaaesBlon. 

Appellata  Conrt— PolBI  Pint  RsImJ  Id,— ad  opinion 
belnselTeu  by  tbe  circuit  coart  that  tbe  action  Is 
barred  by  the  act  of  llmitatloas,  tbe  opinion  Is 
excepted  to.  and  the  bill  of  exceptions  settlue 
(oTtb  tbe  evidence  contains  (amons  other  tbincs) 
a  deed  which,  It  Is  alleeed  In  tbe  conn  of  appeals, 
■faews  Che  action  to  have  been  brourbt  by  Im. 
proper  parties  BaiJ>.  tbls  poluU  not  bavins 
been  made  In  tbe  court  below,  cannot  be  passed 
Qpon  by  tbe  appellate  conri- 

SdraFadss— Revival  ot^alt— Csse  at  Bv.— pendlns 
an  action  of  detinue  at  tbe  snlt  of  four  plaintiffs, 
one  of  tbem  dies,  and  a  scire  facias  Is  awarded  to 
revive  tbe  action  In  tbe  name  of  bis  executor  : 
Biu>.  the  scire  facias  was  Improvldeatly  awarded. 
Action  of  detinne,  commenced  in  the  circuit 

court  of  Rappahannock  on' the  15th  of  April 


1834,  by  Mary  S.  H.  Rose  administratrix  of 
Robert  Rose,  James  S.  Pickett  administrator 
of  Daniel  Withers,  8amuel  Porter  and  Mar- 
tin Porter,  against  Frances  Burgess. 
The  declaration  contained  two  counts  in  the 

common  form,  one  alleging  that  the 
187      plaintiffs  were  possessed  *of  the  slaves 

demanded,  as  of  their  own  proper 
slaves,  and  delivered  them  to  the  defendant, 
to  be  again  delivered  to  the  plaintiffs  when 
required;  the  other  alleging  that  the  plain- 
tiffs, being  possessed  of  Ihe  slaves  at  of  their 
own  proper  goods  and  chattels,  casually  lost 
the  same,  and  they  came  to  the  possession 
of  the  defendant  by  finding.  Plea,  the 
general  issue. 

Pending  the  action.  Martin  Porter  one  of 
the  plaintiffs  died,  and  on  the  motion  of  the 
surviving  ptaiDtifTs  and  of  Lewis  Porter  the 
executor  of  the  said  Martin  Porter,  a  writ  of 
scire  facias  was  awarded  them  to  revive  the 
suit  in  their  names.  At  a  subsequent  term, 
the  scire  facias  being  returned  duly  executed, 
and  the  defendant  tailing  to  shew  any  sufR- 
cient  cause  to  the  contrary,  it  was  ordered 
that  the  action  stand  and  be  revived  in  the 
names  of  the  surviving  plaintiffs  and  of 
L>ewts  Porter  executor  of  the  deceased  plain- 
tiff Martin  Porter,  and  be  in  their  names 
proceeded  in  to  a  final  judgment. 

At  the  trial,  the  plaintiffs  gave  in  evidence 
a  deed  made  the  23d  of  October  1821  by  Jesse 
Withers,  conveying  to  Mary  S.  H.  Rose 
administratrixof  Robert  Rose.  Daniel  With- 
ers, Samuel  Porter  and  Martin  Porter,  sev- 
eral tracts  of  land  and  sundry  slaves,  "  upon 
condition  nevertheless,  for  that  whereas  the 
said  James  Withers  the  testator  of  the  said 
Daniel  Withers,  Robert  Rose  the  intestate 
of  the  said  Mary  S.  H.  Rose,  Samuel  Porter 
and  Martin  Porter,  with  others,  are  liable  as 
the  securities  of  the  said  Jesse  Withers  as 
one  of  the  executors  of  Samuel  Porter 
deceased  ;  now  if  the  said  Jesse  Withers  shall 
well  and  truly  account  for  all  the  estate  real 
and  personal,  and  all  sums  of  money  and 
assets,  which  have  or  may  hereafter  come  to 
his  bands  as  executor  of  the  said  Samuel  Por- 
ter deceased,  and  shall  pay  to  the  devisees, 
legatees,  distributees  and  creditors  of  the 
satd  Samuet  Porter  deceased  all  such  sums  of 

money  or  estate  as  they  or  any  of  them 
168      are  entitled  to 'demand  or  receive,  and 

shall  well  and  truly  indemnify  and 
save  harmless  the  said  Mary  S.  H.  Rose 
administratrix  of  Robert  Rose,  and  the  heirs 
and  distributees  of  said  Robert  Rose,  and  the 
said  Daniel  Withers  executor  of  James  With- 
ers, and  the  heirs,  devisees,  legatees  and 
distributees  of  said  James  Withers,  and  the 
said  Samuel  Porter  and  Martin  Porter,  their 
heirs,  executors,  administrators  and  assigns, 
of  and  from  all  sums  of  money,  costs  and 
damages  which  they  or  any  or  either  of  them 
may  pay  or  t>e  liable  for  on  account  of  the 
aecurityship  aforesaid,  and  if  the  said  Jesse 
Withers  shall  in  all  things  faithfully  and 
truly  perform  his  oflice  of  executor  of  Samuel 
Porter  deceased,  then  these  presents  shall  be 
void  and  of  no  effect,"  On  the  back  of  the 
deed  were  certificates  shewing  that  it  was 
duly  recorded  on  the  2Sth  of  October  1821. 
It  appeared  in  evf^c^iG^  tb^.tb^  plajiitlffa 
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are  such  of  the  mortgagees  meationed  in  the 
deed  as  are  aon  alive,  aad  the  legal  repre- 
sentatives of  auch  as  are  dead,  and  that  they 
claim  the  slaves  mentioned  in  the  declaration 
by  virtue  of  the  said  deed,  for  the  purposes 
therein  expressed. 

Tbe  claim  of  the  defendant  was  as  follows  : 
On  the  30th  of  November  1829,  a  writ  of  fieri 
facias  was  sued  out  of  the  superior  court  of 
chancery  at  Fredericksburg,  against  the 
goods  and  chattels  of  Jesse  Withers,  for 
money  which  Frances  Burgess  had  recovered 
against  the  said  Jesse  Withers  executor  of 
Samuel  Porter  deceased.  This  execution  was 
levied  by  the  marshal  upon  a  part  of  the 
slaves  mentioned  in  the  deed,  and  the  sale 
thereof  being  forbidden,  the  plaintiff  gave 
an  indemnifying  bond  :  whereupon  the  sale 
was  made  in  January  1830,  and  the  defend- 
ant! through  her  agent,  purchased  some  of 
the  slaves  and  obtained  possession  of  the 
same.  The  slaves  mentioned  in  the  declara- 
tion are  the  slaves  of  which  the  defendant  so 
obtained  possession,  or  the  increase  of  the 
females  thereof. 

189  'The  circuit  court  instructed  the  jury 
that  if  they  should  find,  from  the  evi- 
dence in  the  cause,  that  the  said  Jesse  With- 
ers after  executing  the  deed  of  the  23d  of 
October  1821,  continued  to  hold  possession  of 
the  said  slaves,  from  the  date  of  the  said  deed 
until  they  were  seized  and  sold  by  the  mar- 
shal, by  no  other  title  except  such  as  may  be 
inferred  from  the  terms  of  the  said  deed,  tbe 
statute  of  limitations  is  a  bar  to  the  recovery 
sought  to  be  had  in  this  action,  and  there- ' 
fore  they  should  find  a  verdict  for  the  de- 
fendant, although  this  suit  was  instituted' 
within  five  years  afterthe  said  sale.  To  this 
opinion  the  plaintiffs  excepted,  and  their 
bill  of  exceptions  set  forth  the  evidence  as : 
above  stated.  A  verdict  t>eing  found  for ; 
the  defendant,  judgment  was  rendered  upon 
the  same  ;  and  thereupon  a  supersedeas  was 
awarded. 

The  cause  was  argued  in  this  court  by  Wil- 
liam Green  and  Robert  B.  Scott  for  the 
plaintiffs  in  error,  and  Leigh  and  Patlon  for 
the  defendant  in  error. 

The  counsel  for  the  plaintiffs  said,  that  if 
the  proposition  laid  down  by  the  judge  of  the 
circuit  court  be  true,  it  must  be  either  be- 
cause the  lapse  of  five  years  would  enable  the 
mortgagor  himself  to  defeat  the  mortgagee's 
action  of  detinue,  under  the  statute  1  Rev. 
Code,  ch.  128,  g  4,  p.  488  ;  or  because  his  cred- 
itors would  thereby  obtain  a  right  to  satis- 
faction out  of  the  property,  under  the  statute 
Id.  ch.  101,  §2,  p.  372. 

I.  The  provision  of  the  statute  of  limita- 
tions in  relation  to  detinue  is  analogous  to 
the  provision  relating  to  a  right  of  entry,  or, 
in  other  words,  to  the  action  of  ejectment. 
This  analogy  is  so  strong,  that  as  the  de- 
fendant in  ejectment  need  not  plead  the 
statute.  Blansh.  on  Lim.  170,  171  ;  Clay  v. 
Ransome,  1  Munf.  4S4,  and  as  his  possession 
gives  him  a  title  on  which,  as  plaintiff,  he 
might  recover,  Stokes  v.  Berry,  2  Salk.  421 ; 
Doe  V.  Cooke,  T  Bingh.  346,  so  in  det- 

190  inue  the  defendant   need  *not  plead 
the  statute,   GUm  v.  Bass's  ex'ors,  4 

Munf.  301,  and  his  possession  gives  him   a 


title  on  which,  as  plaintiff,  he  might  rt 
Newby's  adm'rs  v,  Blakey,  3  Hen.  &  Munf. 
57.  Now  in  England  it  is  settled,  and  seems 
never  to  have  been  seriously  doubted,  that  aa 
between  a  mortgagor  of  real  estate  in  posaea- 
sion  and  his  mortgagee,  the  statute  of  limi- 
tations does  not  run,  not  even  in  regard  to  a 
term  for  years  or  chattel  interest ;  Hatcher 
V.  Fineaux,  1  Ld.  Raym.  740 ;  Hall  v.  Doe.  S 
Barn.  A  Aid.  687;  1  Dow.  A  Ry.  340,— because, 
under  such  circumstances,  the  mortgagor  is 
sometimes  tenant  for  years,  and  sometimes 
most  strongly  tenant  at  will,  to  the  mortga- 
gee. Smartle  v.  Williams,  1  Salk.  245 ; 
Keech  v.  Hall,  1  Dougl.  22 ;  Patridge  v.  Bere, 
SBam.  &  Aid.  604,  and  a  note  at  tbe  end. 
Indeed  the  same  point  has  been  already  de- 
cided, on  tbe  same  reasoning,  by  the  court  of 
¥)pealB  in  Newman  v.  Chapman,  2  Rand.  93. 
he  reasoning  is  equally  applicable  to  mort- 
gages of  personalty.  The  mortgagor  of 
personalty,  in  possession  of  the  subject, 
holds  by  the  mortgagee's  consent,  and  not 
adversely  to  him,  and  may  be  considered  in 
the  light  of  a  loanee,  between  whom  and  the 
lender  the  act  of  limitations  never  ran*. 
Boyd  V.  Stainback,  5  Munf.  305.  The  argu- 
ment from  analogy  is  aided  by  the  decision 
of  the  court  of  appeals  in  Ross  r.  Norvell,  1 
Wash.  14,  where  the  principles  of  the  law  of 
mortgages  in  relation  to  realty  were  applied 
to  the  redemption  of  mortgaged  slaves  held 
by    the    mortgagee     after    five    years     bad 

II.  There  is  in  the  english  law  notbin|f 
similar  to  the  proviso  contained  in  1  Rev. 
Code,  ch.  101,  g  2,  p.  372.  This  enactment 
was  Intended  to  apply  to  the  case  of  persons 
who  set  up  a  claim  to  property  apparently 
belonging  to  the  person  in  possession,  under 
pretence  of  having  lent  that  which  before 
belonged  to  them  to  the  person  so  in  posses- 
sion, or  of  having    given   it   with    certain 

reservations,  and  not  to  deeds  of  tm«t 
191      or  mortgages  *of   personalty,   where 

tbe  party  in  possession  is  the  person 
to  whom  the  property  originally  belonged, 
and  to  whom  it  still  belongs  in  equity, 
subject  to  the  lien  created  by  the  mortgage 
or  deed  of  trust.  But  if  these  are  to  be 
considered  cases  within  the  act,  on  the 
ground  that  the  party  holding  the  legal  title 
suffers  the  party  who  has  the  equitable  title 
to  remain  in  possession,  then  what  the  act 
requires  is  sufficiently  evidenced  by  the 
recording  of  the  mortgage,  which  shews 
that  the  possession  of  the  mortgagor  is 
by  virtue  of  the  equitable  title  remaining  in 
him.  Unless  this  construction  be  adopted, 
mortgages  and  deeds  of  trust  upon  a!aves 
to  secure  the  payment  of  money  will  be 
inadequate  securities  after  five  years  from 
the  time  of  their  being  recorded ;  contrary 
to  the  universal  understanding  of  the  coun- 
try. And  this  idea  receives  confirmation 
from  the  act  requiring  all  deeds  of  trast 
and  mortgages  whatsoever  to  be  recorded. 
It  may  be  said  that  the  loan  act  does  not  ap- 
ply to  deeds  of  trust  and  mortgages  for  the 
payment  of  money,  but  only  to  a  deed  con- 
taining such  provisions  as  the  mortgage  ia 
this  case.  But  it  seems  to  defy  the  ntroo«t 
ingenuity  to  take  a  mortgase-or  dee^|oiF  truat 
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for  the  parmeat  of  the  most  clearly  liqui- 
dated Bnm,  on  demand,  out  of  the  statute,  if 
it  be  held  to  apply  to  any  iportgage  or  deed 
of  trust  at  all,  though  its  object  be  to  save 
the  mortgagee  from  the  moat  complicated 
liability,  which  will  require  the  longest  time 
to  settle.  The  question  is  not  as  to  the  sim- 
plicity of  the  transaction,  but  whether  the 
transaction  is  a  loan  withiD  the  act ;  and 
there  must  necessarily  be  the  same  determi- 
nation in  both  cases,  as  it  is  a  loan  in  both 
or  in  neither.  But,  in  truth,  the  debt  secured 
by  the  mortgage  or  deed  of  trust  may  be  pay- 
able by  instalments,  some  of  which  may  not 
be  due  in  20  years ;  and  yet,  in  the  absence 
of  fraud,  such  a  deed  would  be  good. 
For  the  defendant  in  error  it  was  said,  that 
this  mortgage   contains   no  provision 

192  for  the  mortgagor's  remaining  "in  pos- 
session.    The   right  of  possession   of 

the  mortg-agees,  as  well  as  their  legal  title, 
was  as  complete  immediately  as  at  any  time 
afterwards,  and  they  might  have  brought 
their  action  of  detinue  against  the  mort- 
gagor the  day  after  the  execution  of  the 
moitgage,  as  well  as  13  years  afterwards. 
Fanlkner's  adm'x  v.  Brockenbrough,  4  Rand. 
245.  The  right  of  action  having  existed  so 
soon  as  the  mortgage  was  made,  the  time 
began  then  to  run,  and  possession  from  that 
time  for  five  years  operated  to  give  a  legal 
title.  Newbj's  adm*rs  v.  Blakey.  3  Hen.  & 
Munf.S7;  Elam  v.Bass'sex'ors.AMunf.  301. 
These  cases  establish  that  a  possession  of 
five  years  during  which  the  owner  had  right 
of  action,  without  any  other  evidence  that 
the  pOBsesaion  is  adverse,  will  operate  to  give 
title,  unless  the  other  party  shall  prove  that 
there  was  some  agreement  aa  to  the  posses- 
sion, consistent  with  his  title,  which  deprived 
him  of  (he  right  to  sue.  In  short,  the  pos- 
session of  personal  property  is  always  pre- 
sumed to  be  under  claim  of  title,  and 
adversary  to  all  the  world.  This  principle 
is  affirmed  by  lord  Bldon  in  Lady  Amodel  v. 
Phippa,  10  Ves.  444.  The  supposed  analogy 
between  tbe  limitation  of  the  action  of 
detinue  and  of  a  right  of  entry  does  not 
exist.  The  nature  of  the  subjects  is  essen- 
tially different.  Personal  chattels  pass  by 
delivery ;  real  estate  by  deed  only,  and  in 
this  country  the  deed  must  be  recorded. 
Pcwses^on  is  prima  facie  evidence  of  title  to 
personal  estate  j  not  so  as  to  real.  A  very 
large  portion  of  the  personal  property  in  the 
country,  including  slaves,  is  held  by  its 
owners  with  no  other  evidence  of  ownership 
than  the  possession  of  it.  From  the  nature' 
of  the  subject,  then,  tbe  tenant  or  occupier 
of  real  estate  mortgaged  by  himself  may 
well  be  presumed  to  hold  by  permission  of 
the  mortgagee,  because  it  would  be  a  violent 
presumption  to  suppose  that  he  ousted  his 
mortgagee  ;  whereas,  in  the  case  of  personal 
chattels,  there  is  nothing  in  the  policy  of  the 
law  to  require  such  an  inference.     But 

193  *even  in  respect  to  mortgages   of  real 
estate,  the  authorities  do  not  sustain 

Ihe  proposition  in  the  broad  terms  in  which 
it  is  contended  for  on  the  other  side.  Gen- 
erally the  cases  have  been  between  the 
mortgagee    and  lessees  of  the  mortgagor, 


of  time.  There  is,  however,  one  case  cited 
(Hatcher  v.  Fineaux,  1  Ld.  Raym.  740.)  in 
which  it  seems  to  be  admitted  by  lord  Holt 
that  a  possession  of  20  years,  unattended  by 
any  act  recognizing  the  mortgagee's  con- 
tinued title,  would,  under  the  statute  of  limi- 
tations, bar  the  mortgagee. 

II.  If  the  mortgagor  be  a  tenant  at  will 
or  at  sufferance,  it  is  in  effect  the  case  of  a 
loan,  and  then  the  question  arises  under  the 
clause  in  the  statute  of  frauds  concerning 

The  general  policy  of  this  statute  undoubt- 
edly is  to  prevent  any  person  in  possession 
by  permission  of  the  real  owner  from  hold- 
ing out  false  colours  to  the  world,  so  as  to 
deceive  creditors  ;  and  no  matter  what  is  the 
form  of  tbe  arrangement  by  which  the  legal 
owner  reserves  to  himself  the  right  to  re- 
sume possession,  and  to  the  possessor  the 
privilege  of  holding  subject  to  that  right, 
unless  the  agreement  be  plainly  spread  upon 
the  record  so  as  to  give  notice  to  every  body, 
the  continued  possession  of  live  years  is, 
by  the  statute,  conclusive  proof  of  fraud  as  to 
creditors.  In  this  case,  the  mortgage  might 
have  contained  such  a  declaration  of  loan, 
or  permission  of  possession;  but  there  is 
nothing  of  the  sort.  It  does  not  contain 
the  provision,  so  common  in  deeds  of  trust 
and  mortgages,  that  tbe  grantor  may  remain 
in  possession  until  default  of  payment  or 
nonperformance  of  condition.  And  nothing 
less  than  such  a  clause  will  answer  either 
the  terms  or  the  policy  of  the  statute.  The 
cases  of  Gay  v.  Mosely,  2  Munf.  S43,  and 
Garth's  ex'ors  v.  Barksdale,  5  Munf.  101, 
shew  how  strongly  and  strictly  this  statute 

has  been  enforced. 
194  "III.  The  counsel  for  the  defendant 
in  error  called  the  attention  of  the 
court  to  what  they  said  was  a  clear  misjoin- 
der of  parties.  The  plaintiffs  introduced  a 
deed  conveying  a  joint  legal  interest  to 
Mary  8.  H.  Rose  administratrix  of  Robert 
Rose,  Daniel  Withers,  Samuel  Porter  and 
Martin  Porter.  Of  these  grantees,  Withers 
died  before  the  action  was  brought,  and  the 
action  is  not  by  the  surviving  grantees  alone, 
but  by  the  survivors  and  the  representative 
of  the  decedent.  Moreover,  upon  the  death 
of  the  plaintiff  Martin  Porter  pending  the 
action,  instead  of  its  being  abated  as  to  him 
and  proceeded  in  at  the  suit  of  the  surviv- 
ing plaintiffs,  there  was  a  revival  in  the 
name  of  Martin  Porter's  executor. 

STANARD,  J.  I  concur  in  the  opinion 
that  will  be  delivered  by  the  president. 
Upon  the  questions  presented  by  the  excep- 
tion to  the  instruction  given  by  the  court 
below,  his  reasoning,  I  think,  fully  sustains 
his  conclusions,  and  any  thing  from  me 
would  be  superfluous. 

I  will,  however,  notice  an  objection,  not 
taken  in  the  court  below,  but  urged  in  this, 
to  the  supposed  misjoinder  of  the  parties 
plaintiffs.  It  is  presented  thus.  The  ex- 
ception taken  to  the  opinion  of  the  court 
touching  the  effect  of  the  statute  of  limita- 
tions on  the  title  to  the  property  in  question, 
shews  that  the  plaintiffs  offered  in  evidence 
a  deed   of   mortgage,   by   which   the   slaves 


without  any  question  arising  upon   the  lapse    sued  for  were  conveyed 
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tiffs  and  Daniel  WitherB  the  intestate  of  the 
other  plaintifi  James  S.  Pickett ;  and  the 
defendant  in  error  here  insists  that  ; 
hence  manifest  the  plaintiff  Pickett  does 
not  claim  suo  jnre  and  cannot  join  with  tfai 
other  plaintiffs,  and  that  the  court  t>elow 
should  have  entered  jud)fnient  of  noa 
This  olijectioa  is  not  tenable,  lat,  The  deed 
of    mortgag-e   is   l>efore   this  court   for    thi 

purpose  only  of  presenting'  thequeatioi 
195      on  which  the  court  below  *was  called 

on  to  instruct  the  jury,  and  the  mat- 
ter in  evidence  from  which  that  question 
arose.  It  cannot  be  looked  to  for  the  pur- 
pose of  bringing  in  judgment  other  ques- 
tions which  might  have  been  raised  on  it 
but  were  not,  especially  one  incompatible 
with  the  instruction  sought  for  by  the  party 
in  whose  behalf  the  objection  is  now  made 
in  this  court ;  Newsum  t.  Newsum,  1  Leigh 
86;  Barrett  v.  Wills,  4  Leigh  114.  2ndly, 
If  there  was  a  misjoinder  of  parties,  it  5(a8 
not  the  duty  of  the  court  ex  officio  to  notice 
it.  The  nonsuit  could  not  be  entered  but  al 
the  instance  of  the  defendant,  and  he  can- 
not object  here  that  that  was  not  done  in  the 
court  below,  which  was  not  asked  for  bj  him. 
and  which  could  not  have  been  done  but  at 
his  instance.  3rdly,  Though  this  court 
should  take  cognizance  of  the  objection,  and 
could  properly  look  to  the  deed  of  mortgai^e 
as  the  foundation  of  it,  it  ought  not  to  sus- 
tain it.  It  does  not  appear  when  Daniel 
Withers  died.  If  he  died  while  the  slaves 
were  in  the  possession  of  Jesse  Withers  and 
consequently  in  that  of  the  mortg'agees,  his 
representative  became  a  tenant  in  common 
of  the  slaves  with  the  surviving  mortgagees, 
I   tenant   in  possession,  as  the  pos- 


nof  o 


ejoini 


I  is  the  possession  of  all.  Tenants  in 
mon  may  join  in  personal  actions,  and 
must  join  in  a  suit  to  recover  an  indivisible 
personal  chattel.  I^itt.  §321 ;  Co.Litt.  lV6b, 
197a,  198a.  So  in  replevin,  tenanU  in  com- 
mon must  join.  Buller's  N.  P.  S3  ;  Co.  Litt. 
145.  An  executor  possessed  of  a  personal 
chattel,  and  losing  possession  thereof, 
may  ane  to  recover  it  without  stating  his 
representative  character.  He  may  sue  to 
recover  it  suo  jure ;  and  if  he  describes  him- 
self as  executor,  it  may  be  treated  as  de- 
scriptio  persons.  There  seems  no  stronger 
objection  to  the  union  of  such  an  executor 

their  possession  of  a  personal  chattel,  than 
there  would  be  if  he  had  become  a  ten- 
196  ant  in  common  *by  any  other  title.  If, 
because  one  tenant  in  common  of  an 
indivisible  chattel  is  an  executor,  he  is  dis- 
abled from  joining  in  the  action,  then,  as 
the  other  cannot  sue  alone  for  the  entire 
thing,  both  would  be  deprived  of  remedy  to 
recover  the  specific  property. 

TUCKER,  P.  Upon  the  first  question 
made  in  this  case,  there  can  be  no  reasonable 
doubt.  It  is  contended  that  the  demand  of 
the  plaintiff  is  barred  by  the  statute  of  limi- 
tations; and  as  the  suit  was  commenced 
within  five  years  after  the  seizure  and  sale 
of  the  slaves,  the  position  can  only  be  main- 
tained on  the  hypothesis  that  the  possession 


of  Withers  the  mortgagor  was  adverse  to  the  demand  o 


mortgagees.  But  this  hypothesis  is  contrary 
to  every  notion  of  a  mortgage,  and  of  the 
relations  of  mortgagor  and  mortgagee. 
Whether  the  mortgage  be  of  real  or  of  per- 
sonal property,  the  retaining  possession  by 
the  mortgagor  is  never  looked  upon  as  ad- 
versary to  the  mortgagee.  If  the  subject  be 
real,  he  Is  looked  upon  as  a  tenant  at  suffer- 
ance, whose  possession  is  never  held  adver- 
sary to  his  landlord  :  if  it  is  personal,  he 
retains  the  possession  from  the  implied 
character  of  the  transaction.  It  is,  in  its 
nature,  but  a  charge — a  lien  or  incumbrance 
upon  the  property,  for  the  Mcurity  of  the 
payment  of  money,  or  the  performance  of 
conditions  (as  in  this  case)  at  a  future  day. 
Until  that  time,  it  is  implied,  and  sometimes 
it  is  so  expressed,  that  possession  shall  re- 
main with  the  mortgagor.  Were  it  other- 
wise, it  would  be  the  case  of  a  pledge,  not  of 
a  mortgage.  Were  it  otherwise,  the  trans- 
action might  be  void  far  failure  to  deliver 
possession,  under  the  doctrine  of  Edwards  v. 
Harben,2T.  R.  587.  But  whatever  doubts 
might  exist  in  England  as  to  this  matter 
(see  Ryall  v.  Rolle,  1  Atk.  165,)  they  no 
longer  exist  here.  In  Claybom  t.  Hill,  1 
Wash.  177,  this  court  held  that  a  mortgage 
of  personalty,  if  duly  recorded,  was  valid 
although  the  mortgagor  retained  pos- 
197  session  "of  the  property.  Thisdecisian 
isagain  recognized  in  Glasscock  v.  Bat- 
ton. 6  Rand.  73.  And  in  thecaseofU.  States 
V.  Hooe,  3  Cranch  73,  68,  chief  justice  Mar- 
shall, delivering  the  opinion  of  the  conrt,  as- 
'  the  same  principles.  After  referring  to 
ase  of  Hamilton  v.  Russel,  1  Cranch  310, 
absolute  bills  of  sale,  he  says  :  "But  the 
difference  is  a  marked  one  between  a  convey- 
ance which  purports  to  be  absolute,  and  one 
which,  from  its  terms,  is  to  leave  the  posses- 
sion in  the  vendor.  If  in  the  latter  case  the 
retaining  of  possession  was  evidence  of  fraud, 
no  mortgage  coold  be  valid.  The  posaes- 
sion  universally  remains  with  the  grantor, 
until  the  creditor  becomes  entitled  to  his 
money,  and  either  chooses  or  is  compelled  to 
exert  his  right."  In  Hamilton  v.  Russel,  1 
Cranch  310,  316,  he  also  says,  "The  record- 
ing acts  do  not  comprehend  absolute  bills  of 
sale  among  those  where  the  title  may  be 
separated  from  the  possession,  and  yet  the 
conveyance  be  valid  if  recorded  ;"  Implying 
thereby,  that  a  recorded  mortgage  of  person- 
alty would  be  valid  though  the  mortgagor 
retained  possession.  All  this  can  only  be 
upon  the  supposition  that  the  retaining  of 
possession  is  consistent  with  the  true  charsc- 
ter  of  the  deed,  and  with  the  universal 
id  erst  an  ding  that  the  mortgagor  is  to 
hold  the  posiession  by  the  permission  of 
the  creditor,  until  he  makes  default.  The 
holding  possession  at  the  will  of  the 
creditor  is  then  not  adversary  but  permts- 
lo  protection  under  the  statute 
of  limitations  can  ever  be  acquired  frota 
such  holding,  until,  by  lapse  of  time,  pay- 
ment is  presumed  ;  and  when  that  Is  done, 
the  possession  is  taken  to  be  adversary  from 
the  supposed  dateof  payment,  or  a  release  is 
presumed  to  have  been  executed  by  the 
mortgagee,  by  reason  of  the  discharge  of  the 


the  fulfilment  of  the  stipulations. 
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But  thoufch,  by  the  character  of  the  trana- 

action.  the  mortgagror  is  permitted  to  retain 

possession  at  the  will  of  the  mortgagee,  he 

does  not  stand    upon   the  footing    of 

198  *a  loanee  under  the  statute  of  frauds. 
He  holds  not   bj  loan,    but,    by  the 

character  of  the  stipulation  l>etneen  the  par- 
ties, hia  original  possession  remains  undis- 
turbed. No  creditor  or  purchaser  is  deceived 
or  defrauded.  It  is  the  duty  of  the  party 
who  wonld  trust  the  mortgagor  on  the  credit 
of  the  property  thus  left  in  hia  possession, 
to  look  to  the  record  ;  and  there  he  would  see, 
not  indeed  a  recorded  loan,  but  a  recorded 
mortgage  of  the  property  itself.  I  am  of 
opinion,  therefore,  that  the  second  point 
made  id  the  cause  is  unsustained,  and  that 
the  defendant  is  not  more  protected  by  the 
statute  of  frauds  than  by  the  statute  of  limi- 

Lastly,  it  is  objected  that  in  this  case  theie 
is  a  misjoinder  of  persons  ctaimint;  in  their 
representative  character,  with  others  claim- 
ing  suo  jure.  Whether  the  fact  he  so  or  not 
is  matter  of  doubt,  as  the  words  indicating 
the  representative  character  have  been  possi- 
bly used  merely  as  dcscriptio  persons.  If 
we  could  refer  to  the  mortgage  upon  this 
poiut  (which  I  doubt!  we  should  find  indeed 
that  the  executor  of  one  of  the  mortgagees 
is  plaintiff.  But  still,  as  the  point  was  not 
made  in  the  court  below,  and  as  the  objection 
may  be  more  properly  made  upon  the  subse- 
quent trial,  if  the  exhibition  of  the  title  shall 
sustain  it,  I  do  not  think  we  can  notice  it 
here.  It  would  conflict  with  the  principle 
settlrd  in  Newsum  v.  Newsum,  1  Leigh  86, 
and  Barrett  v.  Wills.   4  Leigh   114. 

There  is  however,  I  think,  one  error  in  the 
proceedings,  which  this  court  should  correct. 
It  is  the  revival  of  the  proceedings  in  the 
name  of  Lewis  Porter.  The  law  on  this 
subject  I  take  to  be,  that  if  the  parties  weie 
joint  tenants,  the  remedy  survived,  though 
under  our  statute  the  right  did  not  (see  Gon 
on  Partn.  172.  173,  174) ;  and  so  the  cause 
ought  to  proceed  in  the  name  of  the  aurviv- 
ors.  And  as  to  tenants  in  common,  they 
may  and  must  join  in  an  action  for  the 
recovery  of  an  indivisible  subject,  3 
Bac.    Abr.  705,    but    if  one    dies,    the 

199  •remedy8urvives;Co.Litt.  189a.     And 
this  from  necessity  ;  for  the  executor  of 

the  decedent  cannot  join  with  the  survivors, 
Mnce  the  plaintiffs  would  then  claim  by 
several  rights  and  titles,  and  if  they  failed, 
the  judgment  against  them  would  be  several. 
Moreover,  the  subject  of  the  action  being 
one  and  indivisible,  the  wrong  is  of  course  a 
joint  wrong,  and  the  remedy  is  therefore 
joint  and  consequently  survives.  The  scire 
facias  then  was  improvidently  awarded,  and 
should  be  set  aside,  together  with  the  pro- 
ceedings thereupon. 

Judgment  reversed  with  costs,  verdict  set 
aside,  and  cause  remanded  for  a  new  trial, 
"on  which  the  instruction  given  on  the 
former  trial  is  not  to  t>e  repeated."  And 
order  awarding  scire  facias,  and  all  the  pro- 
ceedings thereon,  set  aside,  and  scire  facias 
quashed. 

V  R,  10  Leigh— 22 
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UaurtsiD— Parol  Evl- 
jorfolk  havlUE.  by  bis 
win,  giveo  all  bis  neBroea  "to  tbe  agent  of  ibe  new 
coionlzatlon  society  Id  Africa."  to  do  as  be  pleases 
wllb  thiiD.  parol  evidence  is  admitted  to  DU  uj, 
the  description  of  ilie  person  lacended  by  Ibe  tes- 
tator ;  and  it  appearine  by  the  evidence,  ibat  tbe 
society  meant  1b  tbe  amerlcan  colonlzatlcn  society 
for  settllDB  free  persons  of  coloor  In  Africa,  tbat 
J.  M.  1»  Ibe  agent,  reslainB  In  Norfolk,  of  tbat 

cree  made,  declarlas  blm  entitled  ti 
and  tbe  iDcrease  of  tbe  females  sin 

Noah  Maund  of  the  county  of  Norfolk 
made  his  will  in  1829.  by  which,  after  giving 
to  William  Maund,  the  son  of  Marcein  and 
Agnes   Maund,  all   hia  land  and   houses,  he 

made  the  following  bequest  : 
200  '"Ilem,  I  give  all  my  negroes  to  the 

agent  of  the  new  colonization  society 
in  Africa,  to  do  as  he  pleases  with  them. 
Primus.  Harry,  Eady.  Sara.  Elcey,  Kider, 
Charles,  Wilcher  and  Ben.  These  he  can 
take  charge  of  after  my  death." 

The  testator  then  gave  unto  hia  trusty 
friend  Thomas  Hodges  500  dollars  to  execute 
his  will,  and  gave  all  the  rest  of  his  prop- 
erly, after  hia  just  debls  were  paid,  to  be 
equally  divided  between  Mary  Jarvis  and 
Mary  Jolliff;  the  latter  being  his  cousin. 
He  appointed  Hodges  executor  of  his  will ; 
hoping,  he  says,  "it  will  be  received  and 
recorded  as  1  rote  it  with  my  own  hand. 
Though  it  may  not  be  in  right  form,  it  is  my 
hole  will  and  desire." 

The  will  was  admitted  to  record,  and 
Hodges  qualified  as  executor,  but  died  soon 
afterwards,  and  then  administration  de 
bonis  non  with  the  will  annexed  was 
granted  to  James  Wilkins. 

A  bill  was  exhibited  in  the  circuit  court 
of  Norfolk  county,   against   Wilkins  as  ad- 


•WlU-Uncertslaty  as  to  Name  or  I>eKrlptlon  of  Leg. 
■tn-CarparMlM(.— Tbe  principal  case  <h  cited  In 
Wilson  V.  Perry.  2B  W.  Va.  1*7.  1  S.  E.  Kep.  323.  for 
the  proposition  that  where  tbe  name  or  description 
of  tbe  legatee  Is  erroneous,  and  there  Is  no  reason- 
able doabt  as  to  tbe  person  intended  to  be  named 
or  described,  the  mistake  will  not  defeat  the  be- 
quest ;  and  Ibis  rule  applies  as  well  to 


It     AmHlult]'  — Eilriulc     EvMencc.— 

n  ambiguity  has  been  established  by 
r»  the  win.  eitrlnslc  evidence  may  be 
move  the  amblealty  and  to  show  the 
of  the  testator.  Tbe  prloclpal  case  is 
proposition  In  Hawkins  v.  Garland,  78 
Rep.  183.  See  Roy  v.  Rowzle.  Saoratt. 
Wilson  V.  Perry,  sa  W.  Va.  IM,  I  S.  E. 
{er  v.  Seneer.  81  Va  fl87. 
e  Is  a  latent  amblKalcy  In  a  written 
may  be  eiplalued  by  parol  testimony  ; 
or  where  the  terms  used  In  the  instrument  have 
not  a  dednlte  legal  slgniacatlon.  tbe  custom  of  tbe 
trade,  or  tbe  acta  of  the  parties,  may  be  resorted  to. 
for  the  construction  of  them.  Bowyer  v.  Martin,  e 
Rand.  lijg. 
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by  John  M'Phail,  charging:, 
that  the  society  meant  by  the  description 
of  the  new  colonization  society  in  Africa,  lb 
the  american  colonization  society  for 
settling  free  persona  of  colour  in  Africa  ; 
that  al  the  time  the  will  was  made,  and  for 
some  years  previously,  and  at  the  time  of 
filing  the  bill,  the  complainant  was  the 
agent  of  the  society  contemplated  by  the 
testator,  and  the  only  agent  in  that  part  of 
the  country;  that  the  complainant's  res- 
idence is  In  the  borough  and  county  of  Nor- 
folk, where  he  has  lived  for  many  years  ; 
that  he  was  personally  acquainted  with  thi 
testator,  and  had  conversed  with  him,  ii 
the  borough  of  Norfolk,  not  long  before  bis 
death,  on  the  subject  of  the  colonization 
society  ;  that  the  testator  meant  him  by 
the  description  "agent  of  the  new  coloni- 
zation society  in  Africa;"  that  since 
slaves  came  to  the  possession  of  Wilkini 

administrator,  he  has  hired  them 
201      and  received  large  sums  on  *accouat  of 

the  hires;  that  neither  the  slaves  m 
their  hires  are  wanted  for  the  payment  of 
debis,  but  nevertheless  the  administrator 
has  refused  to  deliver  up  the  slaves  and  pay 
over  the  hires.  The  complainant,  disclaim- 
ing any  intention  of  seeking  to  recover  the 
slaves  for  the  purpose  of  holding  them  in 
bondage,  insisted  on  having  them  surren- 
dered to  him,  that  he  might,  as  soon  as  prac- 
ticable, send  them  to  Liberia,  whither  he 
believed  they  were  intended  by  the  testator 
to  be  sent.  Besides  a  decree  for  the  si 
and  their  increase,  he  asked  an  accoui 
the  h  ires,  and  a  decree  for  what  might  appear 
due  on   taking  it. 

Wilkins,  by  his  answer,  denied  the  exist- 
ence of  any  such  society  as  that  mentioned 
in  the  will,  and  required  proof  that  there  is 
agent  thereof,  capable  in  law  of  taking 


.     „  ,.,..._..__   „  anothei 

the  slaves.  the     agent      of     that      other     society. 

Richard  Kain  deposed,  that  he  was  ac-  referred,  for  the  general  doctrines  on  this 
quainted  with  the  testator  for  upwards  of  subject,  to  1  Koper  on  Legacies  131,  3.  140, 
forty  years;  that  he  was  much  with  him  42,  146,  7,  and  Powell  on  Devises  476,  7.  477, 
until  about  four  weeks  before  his  death,  and  8,  490,  497,  and  to  Thomas  v.  Thomas.  6  T. 
saw  him  several  times  during  those  four  R-  671,  to  shew  that  evidence  of  the  tea- 
weeks  ;  that  within  seven  or  eight  weeks  tator's  declarations  is  inadmissible.  As  to 
before  the  testator's  death,  and  also  within  the  testimony  of  Broughton  that  M'Phail 
r  four  weeks,  be  had  conversations  advertised  as  agent,  that,  he  said,  was  only 
vilh  the  testator  respecting  the  manner  in  evidence  of  Sd'Phail's  own  acts.  If 
hich  he  intended  to  dispose  of  his  slaves;  M'Phail  was  the  agent  described  and  in- 
that  the  testator  slated  to  him  that  he  wished  tended,  the  fact  might  have  been  proved  by 
them  to  be  freed  and  sent  away  to  the  new   other  and  better  evidence. 

colonization  society,  by  John  M'Phail  tak-  Robinson,  for  appellee.  This  court  has 
ing  charge  of  them,  as  he  was  acting  in  the  decided  that  a  bequest  of  slaves  to  a 
line  of  that  business;  that  the  testator  far-  particular  person  by  name,  in  trust  to  send 
ther  stated  that  he  had  so  directed  in  his  them  to  Africa,  to  the  colony  at  Liberia,  is 
will,  and  desired  the  deponent,  if  he  was  the  a  valid  tiequeat.  Elder  v.  Elder's  ex'or,  4 
attend  to  it,  as  he  knew  his  Leigh  2S2.  Here,  however,  the  object  only 
s  would  try  to  upset  the  will,  if  possible,  appears  in  the  description  of  the  person  to 
i  witness  mentioned  farther,  that  it  was  whom  the  bequest  is  made.  The  bequest  of 
known  generally  in  the  neighbourhood  that  the  slaves  is  to  the  legatee,  to  do  as  he 
'  '  L  M'Phail  of  Norfolk  was  the  agent  of  pleases  with  them.  And  the  only  question 
erican  colonization  society,  and  the  is  whether  parol  evidence  may  be  received 
■  told  him  that  he  had  talked  to  to  ascertain  what  particular  individual  fills 
1  upon  the  subject.  the   description.     The   position     that    parol 

202  "Thomas  G'.  Broughton,  editor  of  the  I  evidence  is  not  to  be  let  in   except   in   cases 

Norfolk  Herald,  deposed  that  M'Phail  where  there  ia  a  latent  ambiguity,  though 
advertised  in  the  Herald,  from  November  often  laid  down,  is  unsound:  such  evidence 
1827  to  September  1833,  as  agent  of  the  I  is  admitted  in  other  cases,  in  which  there  is 
colonization  society;  that  the  an  ambiguity  which 
}3S 


object  of  the  society  was  to  remove  free 
people  of  colour  to  Africa;  that  in  1829,  th« 
society  was  a  new  undertaking  in  that  section 
of  the  country,  and  might  with  propriety 
have  been  described  by  a  resident  of  that 
section  of  the  country  as  a  new  coloni- 
zation society  in  Africa ;  that  in  the 
deponent's  printing  establishment,  since 
1827,  M'Phail  has  been  considered  the 
agent,  residing  in  Norfolk,  of  the  society, 
and  he  has  been  generally  so  reputed  in 
this  section  of  the  state ;  that  no  other  per- 
son has  been  recognized  as  agent,  to  his 
knowledge  or  belief;  and  he  considers  the 
expression  "  the  agent  of  the  new  coloni- 
zation society  in  A'rica,"  used  in  the 
testator's   will,    as    descriptive  of  M'Phail. 

The  circuit  court  declared  its  opinion  to 
be,  that  according  to  the  true  construction 
of  the  will,  and  the  testimony  in  the  cause, 
the  complainant  was  entitled  to  the  slaves 
before  mentioned,  and  the  increase  of  the  fe- 
males since  the  testator's  death  ;  and  decreed 
that  an  account  be  taken  of  their  hires  since 
they  came  to  the  possession  of  the  de- 
fendant, and,  if  either  party  should  desire 
it,  an  account  also  of  the  transactions  of 
the  defendant  as  administrator  of  Maund. 

From  this  decree  an  appeal  was  allowed. 

Harrison,  for  appellant.  Parol  evidence 
cannot  be  admitted  to  explain  the  testator's 
meaning,  to  such  an  extent  as  is  proposed 
here.  Its  admission  would  transcend  the 
principle  laid  down  by  chancellor  Kent  in 
Mann  v.  Mann's  cx'ors,  1  Johns.  Ch.  Rep. 
234.  For  here  it  is  not  attempted  to  prove 
that  M'Phail  is  agent  of  the  new  coloni- 
zation society  in  Africa  :  but  the  object  of 
evidence  ia  to  shew  that  the  society  itself  i* 
erroneously  described  ;  that  a  society 

'tended    'which    is    known    by 

and    that    M'Phail    is 
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removed,  and  whicb  maj,  by  these  meHiis, 
be  clearly  and  aatisfactorily  explained, 
"when"  (aajB  air  Thomaa  Plumer)  "the 
person,  or  tbe  thing,  U  designated  on  the 
face  of  tbe  inatrument  by  terms  imperfect 
and  equivocal,  admitting  either  of  no 
meaning  at  all  by  themselves,  or  of  a 
variety  of  different  meaningfs,  referring; 
tacitly  or  expresaiy,  for  the  ascertain  meat 
and  completion  of  the  meaning,  to  extrinsic 
circumstances,  it  baa  never  been  considered 
an  objection  to  the  reception  of  Ihe  evidence 
of  those  circumstances,  that  the  ambiguity 
was  patent,  manifestedon  the  faceof  thein- 
strumeat."  Colpoys  v.  Colpoys,  Jacob 
204  451  ;  4  Cond.  Eng.  Cb.  'Rep.  216. 
Evidence  will  be  received  to  fill  up  tbe 
description  of  the  legatee  and  shew  vrbo 
was  the  person  intended.  3  Starkieon  Evid. 
title  Parol  Evidence,  p.  1021,  and  title  Will, 
p.  169S.  Starkie  lays  it  down  as  a  general 
rule  that  difficulties  arising  in  the  applica- 
tion of  the  terms  of  a  will,  from  imperfec- 
tion in  the  terms  of  description  either  of  the 
party  to  whom  the  estate  is  given  or  of  the 
estate,  may  t>e  removed  by  the  aid  of  ex- 
trinsic evidence,  even  although  no  part  of 
the  description  be  perfectly  correct ;  p. 
1021.  One  of  the  strongest  cases  cited  by 
him  to  this  effect  is  Beaumont  v.  Fell,  2  P. 
Wras.  141,  were  there  was  a  mistake  in  l*otta 
the  christian  and  simame.    In  Price  v.  Page, 

4  Ves.  680,  the  legacy  was  to  " —  Price, 

the  son  of  — —  Price."     The  claimant  was 
the  son  of  a  niece  of  the  testator,  and  the 
name  of  his  father  and  of   bis  grandfather 
was  Price.     The  question  was  as  to  the  valid- 
ity of  tbe  bequest,  and.  if  valid,  whether  tbe 
claimant  or  his  father  was  intended.     By  the 
evidence   it  appeared  that  the  testator  con- 
tributed to  tbe  maintenance  of  the  claimant, 
placed  him  with  an  attorney,  and  said  that 
be  would  provide  for  him,  and  that  he  had 
left  him   something  by  his  will.     Upon  this 
evidence  tbe  claimant  wasdeclcired  entitled 
to  the  legacy.    So  here,  there  is  evidence  that 
Maund  said  he  wished  the  slaves  sei.t  away 
by   the   new   colonization    society,  by   John 
M'Phail  taking  charge  of  tbem  ;  that  he  had 
so  directed  in  his  will ;  that  be  had  talked  to 
M'Phail  upon  the  subject :  and  there  is,  be- 
sides, evidence  that  M'Phail  was  known  gen- 
erally in  the  neighbourhood  as  the  ageot  of 
the  american  colonization  society.     The  fol- 
lowinir  additional  cases  were  cited  and  com- 
mented upon:     Smith  v.  Coney,  6  Ves.  42; 
Careless  v.  Careless,  1   Meriv.  383;  19  Ves. 
601  ;  Still  V.  Hosle  Ac.  6  Madd.  Ch.  Rep.  i-ZZ ; 
Eade  V.  Bade  Ac.  S  Madd.  Ch.   Rep.   118; 
Beachcrof  t  &e.  v.  Beachcrof  t  Ac. ,  1  Madd.  Ch. 
Sep.  430;  Lord  Woodhouselee  v.  Dalrymple, 
2  Meriv.  419.     Upon  these  authocitiee 
20S      'lit  was  argued)  the  case  is  plain  upon 
the  will,  in  connexion  nith  the  evidence 
of  Richard  Kain.     But  even  if  that  evidence 
were  out  of  tbe  case,  and  if  this  were 
instead  of  a  legacy,  the  description  would  be 
suSiciently  accurate.    There  is  the  americai 
colonization  society   for  colonizing   personi 
in   Africa,   and  M'Phail  is  the  agent  of   it 
There  does  not  appear  to  be  any  other  colon! 
zatioa   society   of  any   similar   description 
It  won'.d  be  too  much  to  infer  that  the  testa 


leant  the  agent  of  a  society  which  does 

:xiat.     It  must  rather  be  intended  that 

leant  the  agent  of  the  american  coloni- 

n  society,  though   there  be  some  little 

inaccuracy     in    the    description.     Attorney 

General  v.   Mayor  of  Rye,  7  Taunt,   546;  2 

Eng.  Com.  Law  Rep.   213  ;  1  Powell  on   De- 

.  338 ;  Caine  v.  Roche,  7  Bingb.   226 ;   20 

Eng.  Com.  Law  Rep.  HI  ;  Cook  v.  Oanvers, 

7East299.     It  thus   appears  that  even     in  a 

devise,  where  a  person  is  clearly  made  out 

to  be  the  individual  meant,   and  there   is   no 

other  to  whom  it  may  be  applied,  that  person 

ill  take. 

Harrison,  in  reply.    The  ground  taken  on 
bebalf  of  the  appellee  Is  in  striking  contrast 
with  the  evidence  in  the  cause.     It   is  con- 
tended that  under  the  will  the  appellee  is  to 
take  the  slaves  as  his  absolute  property,  and 
to  support  his  claim,  he  adduces  evidence 
whicb  shews  that  the  testator  never  intended 
he  should  take  as  owner.    After  the  appeU 
as  himself  adduced  this  evidence,  a  court 
of  equity  should  not   permit   him   to  recover 
:  slaves  for  his  own  use.     The  evidence 
shews  an   intent  to   emancipate,   and   in   a 
proper  case   it  may  be   determined   whether 
>  the   emancipation   has  been  made  in  a 
way  which  is  valid  under  the  statute. 

PER  CURIAM.     The  decree  is  to  be  af- 

■Hopew«ll   and  Othors  v.   The  Cum- 
berland Bank  of  Alleghanv. 

April,  IS39.  RicHmoDd. 
{Absent  TCCKBE."  P.) 
5abni(atlaii-RI|hta  ol  lodanerst—Cuc  at  Bar,— Sev- 
eral persons  beine  iKiDnd  as  sureties  for  M.  ia 
bonds,  and  others  belot:  ludorHera  of  noteii  for 
hiB  accomtnodailon  at  dlHerent  banks,  wbicb 
□Dtes  bad  come  to  maturity  and  been  protested 
for  Donpaymeut,  M,  by  deed  of  irnst.  moctcasea 
property  to  tw  sold  and  applied  to  the  IcdemnlHca- 
tloD  of  each  aod  all  of  the  sureties  and  Ipdorsers. 
without  preference  of  any  over  the  otlierB,  Id  case 
they  stiQDld  Huaialn  Iosk  by  reason  of  tbelr  surety- 
Hbtpa  and  Indoraementa  :  tbe  eudonten  of  a  note 
held  by  one  of  tbe  banks,  are  dlscbarirea  from 
liability  by  tbe  lacbes  as  the  bank  or  otherwise. 


;ubrocitlai>-RlshU    ol    lnd<w««r>   ol     Nc^UaM* 
Note— Ellect    Where  Indorscrs    Are  Not  Damnlllail.— 

Tbe  principal  case  Is  cited  In  Haoser  t.  Kins.  7« 
Va.  TM  :  Barton  v.  Brent,  K  Va.  38B.  13  S,  E.  Rep.  3S. 
It  wan  said  In  Hauser  V,  Klne.  7AVa.  m  chat  tbe 
whole  opinion  of  JudgB  Pakker  In  tbe  principal 
case  proceeds  on  tbe  Implied  concesBlon.  that  If  tbe 
liability  of  tbe  endorsers  had  been  Bxed  and  they 
had  not  been  dlscbarsed.  tbe  Indemnity  provided 
by  tbe  deed  would  bare  enured  to  tbe  benefit  of 

Sane-LlsMllt)'  ol  Sarcly  Cantlncent  Dpon  Coadl- 
tlODS  Not  CoBBon  to  Co-surety.— In  Hampton  v. 
Pblpps.  lOe  U.S.  £80.  £  Sup.  Ct  Rep.  6SG.  the  court 
said  :  "There  may  be.  Indeed,  cases  in  which  it 
wontd  not  be  lueuultable  for  the  debtor  bimself  to 
make  siwciUc  pledges  of  his  own  property,  limited 
to  the  personal  Indemnity  of  a  slnrle  surely,  with. 
out  beueDt  of  participation  or  sabroiratlon  :  as. 
when  tbe  liability  of  the 
upon  coDdltioDS  ni 
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BO  that  tbe  lodorBers  of  tbls  aole  are  never  dam- 
aiaed^  while  other  aaretles  and  iDdoners  are 
damDlUed-:  upon  a  bill  In  enDlty  flled  by  tbia  bank 
for  pattlclpatlon  in  tbe  trust  fond  with  tbe 
ties  and  iDdorserB  who  had  anstalaed  damase. 
HCLD.  the  bank  could  only  claim  to  be  sabroEated 
to  tbe  rlKhts  of  the  ladorsers  of  tbe  note  wbi 
beld  -.  and  tbese  harlasBiiHtalDed  do  damaee.  and 
so  havlne  no  claim  lu  participate  In  the 
fund  themselves,  therefore  the  back  haa  no  claim 
to  participate  In  It. 

Bj  a  deed  of  trust  executed  by  James  Machi 
on  the  3rd  July   1820,   and   duly   recorded   i 
the  county   court   of   Hardy—recitinfr,   that 
John  Mullin  was  surety   for   Machir   in 
forthcoming   bonds,   upon   both   which  < 
cutioDB   had   been   awarded  ;  that  ValenI 
Simmons  was   surety   for  Machir  in  another 
forthcomiug'  l>ond,  upon    which   also  execu- 
tion   had  t>een  awarded  ;  that  Philip  Ccirth- 
rae    was    surety   for   Machir    in   an    appeal 
t>ond  upon   an    appeal   tu    the   court   of 
peals,  taken  by  Machir   from  a  decree  of 
court  of  chancery  of  Winchester  atrainst 

in  favor  of  the  executors  of  Peter 
207  ■Hiff^ins;  that  John  Hopewell  and 
James  Dailey  were  indoraers  for  Ma- 
chir at  The  Farmers  Bank  of  Virginia  at 
Winchester  for  a  considerable  sum,  and  Ed' 
ward  M'Carly,  William  ArmatronB  and  Pat- 
rick M'Carty  had  become  indorsers  of  a  note 
for  Machir  at  The  Cumberland  Bank  of  Al- 
leghany in  Maryland,  for  the  sum  of  6000 
dollars,  upon  which  suit  had  been  brought 
again  Bt  Machir  in  the  circuit  court  of  Hardy - 
and  reciting  further,  that  it  was  the  purpose 
of  the  deed  to  secure  the  above  named  sun  " 
and  indorsers  for  Machir  "from  all  or 
loss  or  damage  which  they  or  either  of  them 
might  sustain"  by  reason  of  their  said  sure- 
tyships  and  indorsements— therefore,  Machii 
conveyed  to  certain  trustees  therein  named, 
fifteen  slaves  and  sundry  other  chattels; 
upon  trust,  that  in  case  Mullin  should  be 
compelled  to  pay  any  money  on  the  two  forth- 
coming bonds  in  which  he  was  bound  ai 
surety  for  Machir,  or  executions  sued  out  or 
those  bonds  should  be  levied  on  Mullin'f 
property  ;  or  in  case  Simmons  should  be  com 
pelledto  pay  any  money  on  the  forthcoming 
bond  in  which  he  was  bound  as  surety  for 
Machir.  or  execution  sued  out  on  that  bond 
should  be  levied  on  Simmons's  property  ;  and 
in  case  Carlhrae  should  be  compelled  to  pay 
any  money  by  reason  of  his  suretvship  for 
Machir  io  the  appeal  bond,  or  suit  should  be 
brought  -on  that  bond  against  Machir  and 
Carthrae,  and  Machir  should  fail  to  satisfy 


Jinn*  of  <: 


-er   become  absolute.    Hopurtll    r. 

lod.  \0  Itigh  EM." 

'— RlKbta  ol  Santy.— The  creditor 
may  be  subroeated  to  tbe  aurety's  Indemnity.  To 
this  point  tbe  principal  case  is  cited  In  Moore  v. 
JobDBon.  S4  W.  Va.e7B.  12S.  E.  Rep.  OS);  WaablnKton, 
O.  ft  W.  R,  K.  Co.  T.  Cazeoove.  83  Va.  1**.  B  S.  E. 
Rep.  <33. 


The 


al  case  Is  followed  li 
Joisseaa,  12  Lelcti  SST.  See 
Subroeation"  appended  to  Ja 
t.&H.  II 


Bank  of  Virginia 

iney  V.  atfphen. 
Bills.  Note) 


appended  to  Arcber  v.  Ward,  VOratt, 


thedecreeof  the  court  of  appeals;  and  in  case 
Machir  should  fail  to  pay  the  note  on  which 
Hopewell  and  Datley  were  bis  indorsers  at 
The  Farmers  Bank  at  Winchester,  when  the 
same  should  be  due  and  demanded  of  bira,  bo 
that,  in  consequence  of  such  default  of 
Machir,  resort  should  tie  had  by  the  holder  of 
the  note,  for  payment  of  the  same,  or  any 
part  thereof,  to  the  indorsers  or  either  of 
them;  "and  in  case  the  said  E.  M'Carty, 
Armstrong  and  P.  M'Carty,  indorsers  aa 
aforesaid  fof  the  said  Machir  on  a  note    in 

the   said  Cumberland   Bank   of    Alle- 
206      ghany,    "which   Machir  failed  to   pay 

when  demanded,  should  be  called  upon 
for  the  same,  or  the  amount  thereof  should 
be  demanded  from  them  as  Indorsers  as  afore- 
said, in  consequence  of  the  said  Machir's 
failure  of  payment  thereof;"  then,  in  each 
and  every  such  case,  as  it  should  occur,  the 
trustees,  or  either  of  them,  shou'd,  at  the  re- 
quest of  the  sureties  and  indorsers  tiefore 
named,  respectively,  proceed  to  sell  the  truat 
subject,  or  so  much  as  should  be  suf!icieDt  to 
pay  and  satisfy  so  much  money  as  should  be 
demanded  as  aforesaid  of  them,  or  either  of 
them,  and  pay  the  same  to 
indorsers  respectively;  provided, 
one  of  the  persons  for  whose  benefit  the  deed 
was  made  should  have  priority  or  preference 
over  another,  but  the  same  shonld  be  i:arried 
into  effect  as  the  liability  of  the  several 
parties  should  occur  in  tbe  manner  before 
stated." 

Tbe  note  of  Machir,  upon  which  Hopewell 
and  Dailey  were  hisindorsers  at  The  Fanners 
Bank  at  Winchester,  was  a  note  for  2970  dol- 
lars bearing  interest  from  the  12th  December 
1820,  upon  which  several  judgments  were 
recovered,  against  Machir,  the  maker,  in 
October  1822.  and  against  Hopewell  and 
Dailey,  the  indorsers.  in  May  1823.  Some 
part  of  the  debt  was  made  on  executions  sued 
out  on  the  judgment  against  Machir  and 
levied  on  his  property  ;  but  far  the  greater 
part  of  it  remained  to  be  paid  by  the   indors- 

The  note  of  Machir,  on  which  E-  M'Carty, 
irmstrong  and  P.  M'Carty  were  his  indors- 
ers at  The  Cumberland  Bank  of  Alleghany. 
was  a  note  dated  the  26th  August  1818.  for 
6000  dollars  payable  sixty  days  after  date, 
which  came  to  maturity  on  the  28th  October, 
d  was  regularly  protested  for  nonpayment ; 
t  it  did  not  appear  that  any  notice  of  the 
ihonour  of  tbe  note  was  given  to  the  in- 
dorsers. The  bank  brought  an  action  on  tbe 
,  in  1819,  against  Machir,  the  maker,  and. 
after  a  long  contest,  recovered  judg- 
ment against  'him  in  May  1325,  which 
proved  unavailing,  for  Machir  was 
then  insolvent.  The  bank  also  brought  an 
action  against  each  of  the  three  indorsers. 
but  suffered  nonsuits  in  those  actions  in  May 
1823.  What  was  the  obstacle  to  the  recovery 
against  the  indorsers,  was  not  stated,  and 
"'d  not  distinctly  appear. 

In  the  meantime,  the  decree  of  the  court  of 
chancery  in  favour  of  Higgina's  executors 
gainst  Machir  having  lieen  aflirmed  by  the 
court  of  appeals,  Carthrae,  the  surety  of 
Machir  in  the  appeal  bond,  became  liable  for 
balance  of  the  debt  due  by  the  decree,  after 
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appljinfr  tlie  proceeds  of  sale  of  a  parcel  of 
land,  irhich  was  subjected  to  tbe  debt, 
towards  the  satisfaction  of  it ;  and  tbe  cred- 
itors under  the  decree  comineDced  proceed- 
ings against  Machir  and  CarthraCi  to  recover 
the  balance  due  them. 

Whereupon,  Carthrae,  in  1S22,  exhibited  a 
bill  in  the  superior  court  of  chancery  of  Win- 
chealer,  against  Machir,  the  trustees  named 
ia  the  deed  of  trust  of  July  1S20,  Hopewell 
and  Dailey,  Machir's  indorsers  at  The  Farm- 
ers Bank,  £.  M'Carty,  Armstrong  and  P. 
M'Carty,  Machir's  indorsers  at  The  Cumber- 
land Bank,  and  the  other  cesluis  que  trust 
named  in  the  deed  ;  representing-,  that  all  of 
them  had  been  already  fully  indemnified 
from  all  loss  by  reason  of  their  suretyships 
and  indorsements  for  Machir  (some  out  of  the 
trust  subject,  and  some  out  of  other  property 
of  Machir  applied  to  the  purpose),  except 
the  plaintiff  Carthrae,  and  E.  M'Carty.  Arm- 
strong and  P.  M'Carty,  the  indoraers  at  The 
Cumberland  Bank,  but  that  the  debt  due  to 
that  bank  was  not  recoverable  from  the 
indorsers;  and  praying,  that  the  remaining 
trust  subject  should  be  sold,  and  the  proceeds 
applied  to  the  indemnification  of  the  plaintiff 
from  his  liability  as  surety  of  Machir  in  the 
appeal  t>ond.  Hopewell  and  Dailey,  in  their 
answers  to  this  bill,  stated,  that  the  debt 
due   to  The  Farmeri  Bank,  for  which  they 

were  bound  as  Machir's  indorsers,  had 
210      'not  been  paid,  nor  had  they  been  in- 

demnified  against  loss  on  that  account 
otherwise  than  by  the  deed  of  trust,  and  that 
the  bank  had  brought  suit  against  them  for 
the  debt,  which  was  yet  pending.  £. 
M'Carty,  Armstrong  and  P.  M'Carty  an- 
swered, that  suits  had  been  brought  by  The 
Cu>nberland  Bank  against  them  as  indorsers 
of  Machir  on  the  note  for  6000  dollars ;  that 
they  wereadvised,  the  t>ank  could  not  recover 
against  them  in  any  of  the  courts  of  this 
state,  because  that  bank  was  a  corporation 
created  by  another  state,  and  in  consequence 
of  the  great  indulgence  extended  by  the  bank 
to  Machir  after  the  note  became  Cue  ;  but  if 
they  should  be  held  liable  for  the  debt,  they 
claimed  the  benefit  of  the  indemnity  provided 
for  them  by  the  deed  of  trust.  As  to  all  the 
oth^r  cestuis  que  trust  in  the  deed,  made 
defendants  to  Carthrae's  bill,  it  appeared  by 
their  answers  and  by  an  account  taken  by 
order  of  the  court  in  the  progress  of  the 
cause,  that  they  had  sustained  no  loss  by 
reason  of  their  suretyships  for  Machir,  nor 
probably  would  sustain  any.  And,  in  May 
1823,  pending  this  suit  of  Carthrae,  The 
Fanners  Bank  recovered  judgment  in  their 
suits  against  Hopewell  and  Dailey  ;  and  The 
Cumberland  Bank  suffered  nonsuits  in  t' 
actions  against  E.  M'Carty,  Armstrong 
P.  M'Carty,  so  that  they  no  longer  claimed 
for  themselves  any  indemnificati 
the  deed  of  trust. 

The  court  ordered  a  sale  of  the  trust  sub- 
ject by  the  marshal,  which  was  made  accord' 
■ugly.  And  the  marshal  having-  paid  intc 
court  the  sum  of  3266  dollars  collected  of  the 
proceeds  of  the  sale,  the  court  directed  a 
commissioner  to  state  an  account  of  the 
claims  of  the  cestnis  que  trust  under  the  deed 


among  them.  The  commissioner  reported, 
that  tbe  debt  due  to  Hopewell  and  Dailey 
for  their  liability  as  indorsers  for  Machir  at 
The  Farmers  Bank,  was  3408  dollars  67  cents, 
and  the  debt  due  to  Carthrae  on  account 
of  his  suretyship  for  Machir  in  the 
ill  'appeal  bond,  was  874  dollars;  and 
that  there  were  no  other  parties  to  be 
ndemnifled;  that,  therefore,  the  proportion 
of  the  fund  of  3266  dollars  to  be  paid  to 
Carthrae,  was  666  dollars  51  cents,  and  Ihe 
proportion  thereof  to  be  paid  to  Hopewell  and 
Dailey,  2S99  dollars  49  cents. 

Upon  the  hearing,  in  1825,  the  court,  as  it 
appeared  that  the  plaintiff  Carthrae,  and  the 
defendants  Hopewell  and  Dailey,  were  the 
only  parties  named  and  provided  for  in 
the  deed  of  trust,  who  had  as  yet  suffered  any 
loss  or  damage  so  as  to  entitle  them  to  de- 
mand indemnificationout  of  the  trust  subject, 
decreed,  therefore,  that  666  dollars  51  cents 
le  rateable  proportion  of  the  fund  reported 
be  due  to  Carthrae)  should  be  paid  to  Jacob 
Williamson,  the  assignee  of  Carthrae,  and 
2599  dollars  49  cents  (the  rateable  proportion 
thereof  due  to  Hopewell  and  Dailey)  should 
be  paid  to  them,  upon  Hopewell  and  Dailey 
entering  into  t>ond  to  their  co-cestuis  que 
trust  in  the  deed,  in  the  penalty  of  5000  dol- 
lars, with  condition  to  pay  them  a  rateable 
proportion  of  the  trust  fund,  in  case  they 
should  afterwards  be  compelled  to  pay  any 
thing  as  sureties  for  Machir,  as  provided  by 
that  deed. 

After  the  decree  in  the  above  mentioned 
lit  of  Carthrae  against  his  co-cestuis  que 
trust  had  been  pronounced,  the  present  suit 
was  commenced  ;  which  was  a  bill  exhibited 
by  The  Cuml>erland  Bank,  in  the  superior 
court  of  chancery  of  Winchester,  against 
Carthrae  and  his  assignee  Williamson,  Hope- 
well and  the  administrator  of  Dailey  (the  in- 
dorsers for  Machir  at  The  Farmers  Bank), 
E.  M'Carty,  Armstong  and  P.  M'Carty  (his 
idorsers  at  The  Cumberland  Bank),  and  all 
the  other  cestuis  que  trust  named  and  pro- 
vided for  in  the  deed  of  trust ;  setting  forth 
the  provisions  of  that  deed  ;  the  proceedings 
in  Carthrae's  suit,  the  sale  of  the  trust  sub- 
ject by  the  marshal  under  the  order  of 
(12  the  court,  and  the  decree  of 'the  court 
dividing  the  proceeds  of  the  sale,  ratea- 
bly,  between  Carthrae  and  the  indorsers 
Hopewell  and  Dailey ;  tbe  note  of  Machir  for 
6000  dollars,  indorsed  by  E.  M'Carty,  Arm- 
strong, and  P.  M'Carty,  in  succession,  to 
The  Cumberland  Bank,  the  failure  of  Machir 
to  pay  the  same  at  maturity,  the  regular  pro- 
test thereof  for  nonpaymemt,  the  suit  which 
had  been  brought  thereon  against  Machir, 
the  maker,  the  recovery  of  judgment  against 
him,  and  his  utter  insolvency ;  not  alleging, 
however,  that  notice  of  the  dishonour  of  the 
note  had  been  given  to  the  indorsers,  or  that 
the  l>aiik  had  so  dealt  with  it  as  to  hold  the 
indorsers  liable  for  the  debt ;  normentioning 
the  suits  which  had  tieen  brought  against  the 
indorsers.  and  the  nonsuits  which  had  l>een 
suffered  therein  ;  but  claiming,  upon  the 
strength  of  the  deed  of  trust,  that  The  Cum- 
berland Bank  had  a  right  to  participate  in 
subject,  for  satisf actio 


of  tmst,  and  to  apportion  tbe  fund  rateably   the  debt  due  upon  the  note  it  held ;  and  pray' 
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ing  a  decree  for  a  rateable  proportion  of  the 
trust  fuDd. 

Hopewell  and  tbe  administrator  of  Dailey, 
in  their  aoawers,  said,  that  E.  M'Cart;,  Arm- 
stroa^  and  P.  M'Carty  had  been  discharged 
from  all  liability  as  indorsers  for  Machir  of 
the  note  held  bj  The  Cumberland  Bank  ;  and 
tbe  deed  of  trust  bavinj^  only  provided  for  the 
indemniHication  of  those  indorsers  from 
loss  by  reason  of  their  indorsement  of  the 
note,  and  the  indorsers  having  sustained  no 
loss,  and  being'  exempt  from  liability  to  any, 
they  denied  that  the  bank  had  aoy  right  to 
participate  in  the  trust  fund. 

It  is  unnecceasary  to  state  the  answers  of 
the  other  defendants. 

The  judgments  of  nonsuit  in  the  three 
actions  of  The  Cumberland  Bank  against  E- 
M'Carty,  Armstrong  and  P.  M'Carty,  were 
exhibited  with  the  answers. 

Chancellor  Browne,   declaring    that    The 

Cumberland  Bank  was  entitled  to  participate 

in  the  proceeds  of  the  trust   subject   mort- 

(Caged  by   the  deed   of   trust  of  July 

213     •1820,  which  by  tbe  decree  in  Carthrae's 

suit  had  been  divided  between  hi 
aasig-nee  Williamson,  and  Hopewell  and  Da: 
ley,  ordered,  that  a  commissioner  should 
apportion  the  ■  whole  proceeds  of  the  trust 
subject  pro  rata  among  The  Cumberland 
Bank,  Williamson,  and  Hopewell  and  Dai- 
ley.  And  a  further  sum  of  315  dollars  belong- 
ing to  the  trust  fund  having  been  paid  into 
court  since  the  decree  in  Carthrae's  suit,  the 
court  ordered  that  sum  to  be  paid  to  The 
Cumberland  Bank,  in  part  of  the  sum  to 
which,  upon  the  principle  of  the  decree,  it 
was  entitled. 

The  apportionment  was  accordingly  made 
and  reported  by  the  commissioner;  shewing 
that,  under  the  decree  in  Carthrae's  suit, 
Williamson,  the  assignee  of  Carthrae,  had 
received  420  dollars  more  than  Carthrae's  pro 
rata  share  of  the  fund,  and  Hopewell  and 
Dailey  1625  dollars  more  than  their  pro  rata 
sh&re ;  which  sums  were  to  be  paid  to  The 
Cumberland  Bank  lo  make  up  the  rateable 
proportion  to  which  it  was  entilled. 

Upon  the  final  hearing  before  chancellor 
Tucker,  he  pronounced  the  following  opinion 
and  decree — "The  court  concurs  in  the  opint 
ion  of  chancellor  Browne,  that  The  Cumber- 
land Bank  has  title  to  participate  In  the  fund 
in  question.  The  court  is  of  opinion,  that  a 
deed  of  trust  to  indemnify  a  surety  is,  in 
equity,  looked  upon  as  a  security  for  the 
debt,  and  not  as  a  mere  personal  favour  to 
the  surety  ;  and  hence  Machir'sdeed  of  trust 
of  July  1S20,  for  the  purpose  (among  other 
things)  of  securing  the  M'Cartys  and  Arm- 
strong against  their  indorsements,  enured  at 
once  to  the  benefit  of  The  (  umberland  Bank, 
and  the  interest  thus  acquired  existed,  even 
though  the  indorsers  became  discharged  for 
want  of  notice  of  protect,  or  otherwise,  if 
such  was  the  fact."  Therefore,  the  court, 
approving  the  commissioner's  apportionment 
of  the  fund,  decreed  that  Hopewell  and 
Dailey's  administrator  should  pay  The  Cum- 
berland Bank  1625  dollars  with  interest 
&c.  and  that  Williamson,  the  'assignee 
of  Cart  hrae,  should  pay  the  bank  420 


might  take  out  any  proper  executions  for  the 

From  this  decree,  Hopewell  and  Dailey's 
administrator  appealed  to  this  court. 

Johnson  and  Leigh,  for  the  appellants, 
referred  to  Machir's  deed  of  trust  of  July  1820, 
and  shewed  that,  both  in  its  terms  and  mani- 
fest intent,  it  merely  provided  an  indemnifi- 
cation for  the  indorsers  of  the  note  for  his 
accommodation  at  The  Cumberland  Bank,  in 
case  (only  in  case)  they  should  sustain  loss 
by  reason  of  their  indorsement.  They  had 
sustained  no  such  loss,  but,  on  the  contrary, 
had  been  discharged  (it  was  immaterial  how) 
from  all  liability.  The  bank,  therefore, 
could  have  no  claim  to  participate  in  the 
trust  subject,  unless  the  principle  declared  in 
the  chancellor's  decree  was  correct ;  namely, 
that  the  deed  of  trust  was  not  merely  an 
indemnification  for  the  indorsers,  to  the 
benefit  of  wbich  the  bank,  if  it  had  so  dealt 
with  the  note  as  to  hold  them  iMund,  would 
have  been  entitled  to  be  subrogated,  but  it 
enured  to  the  bank,  directly  and  immediately, 
as  a  security  for  the  debt  due  on  Machir's 
note;  so  that,  though  the  Indorsers  were 
discharged  from  liability  by  the  lachesof  the 
bank  or  otherwise,  and  so  never  became 
t>aund  to  the  bank  for  the  debt,  nor  ever 
sustained  any  loss  whatever  by  reason  of 
their  indorsement,  the  bank  was  yet  entitled, 
in  equity,  to  the  benefit  of  tbe  deed  of  trust. 

They  said,  the  right  or  a  creditor  to  claim 
the  benefit  of  counter  or  collateral  security 
obtained  by  a  surety  from  the  principal 
debtor,  was  founded  in  plain  equity,  and  was 
not  to  be  controverted  ;  yet  the  authority  to 
the  precise  point  was  very  scant.  They  had 
found  none  but  the  obiter  dictum  of  sir  W. 
Grant  in  Wright  v.  Mortey,  H  Ves.  23.  and 
the  short  note  of  the  case  of  Maure  v.  Harri- 
son, 1  £q.  Ca.  Abr.  93,  pi.  S,  and  the  re- 
215  searches  "of  judge  Carr,  who  stated  the 
proposition,  arguendo,  in  M'Mahon  v. 
Fawcett,  5  Rand.  529,  and  of  judge  Story, 
who  also  stated  it  in  his  treatlt'e  on  Equity, 
%  502,  p.  461.  had,  in  truth,  discovered  no 
other,  as  would  be  seen  on  an  examination  of 
their  references.  They  apprehended,  that 
the  principle  qq  which  this  equity  of  a 
creditor  in  such  a  case  was  founded,  .was 
quite  obvious  ;  but  they  were  not  aware,  that 
it  had  been  any  where  judicially  explained. 

t,et  the  doctrine  as  stated  in  Maure  v. 
Harrison,  be  taken  according  to  the  letter, 
without  regard  to  the  principle  on  which  it 
was  founded — "A  bond  creditor  shall,  in  this 
court,  have  the  benefit  of  all  counter  bonds 
or  collateral  security  given  by  the  principal 
(o  the  surety ;  as  if  A.  owes  B.  money,  and 
he  and  C.  are  bound  for  it,  and  A.  gives  C.  a 
mortgage  or  bond  to  indemnify  him,  B.  shall 
have  the  benefit  of  it  to  recover  his  debt." 
The  proposition,  as  they  understood  it.  was, 
that  where  there  was  a  surety  for  a  principal 
debtor,  bound  for  or  with  him,  absolately 
bound  and  continuing  so  bound,  if  the  surety 
should  obtain  counter  or  collateral  security 
indemnification  from  the  principal 
debtor,  equity,  in  such  case,  would  give  the 
creditor  the  benefit  of  such  counter  or  col- 
lateral security.     But  put  the  case,  that  o 


dollars  with  interest  Ac.  and  that  the  bank   not  actually  bound  for  or  with  a  debtor  a 
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surety  for  the  debt,  but  oaXj  apprehending- 
that  he  mtghtbecome  to  bound,  should  obtain 
a  mort)fag'C  from  the  debtor  to  indemnif  j 
bim  from  the  a.pprehen(led  danger,  but,  In 
the  event,  should  never  become  bound  aa 
surety  for  the  debt ;  could  equity,  in  such 
case,  g-ive  the  creditor  the  benefit  of  such  a 
connler  security,  which,  as  to  the  party  who 
obtained  it,  vas  certainly  a  mere  nullity  ? 
This,  they  maid,  was,  in  effect,  the  present 
case.  For  the  indorsera  of  the  note  for 
Machir's  accommodation  at  The  Cumberland 
Bank,  did  not  contract  the  obliKalion  of 
■nreties  for  the  debt  to  the  bank  :  their  under- 
taking was  collateral,  conditional,  ez- 

216  eoutory — that  if  "the  bank  should   use 
due  diligence  to  get   payment  of  the 

note  from  the  maker  at  its  maturity,  and 
failing  with  such  diligence  to  get  payment 
from  him,  ahould  give  the  indorsers  due 
notice  of  dishonour;  then  they  would  pay  the 
debt ;  then  they  nould  stand  absolutely 
bound  as  sureties  for  it  to  the  bank;  else, 
they  should  not  t>e  bound  for  it  at  all.  Such 
being  the  contract  of  the  Indorsers  with  the 
t«nk,  they  obtained  a  mortgage  from  the 
maker,  to  avail  them  for  their  inderonifica- 
tlon,  in  case  the  bank  had  so  dealt  with  the 
note  as  to  hold  them  evenlualiy  liable  for  its 
contents.  It  was,  on  their  part,  a  mere  meas- 
ure of  precaution.  The  bank  had  neglected  to 
takethe  proper  measures  to  hold  them  bound  ; 
they  never  became  sureties  ftir  the  debt  ;  they 
were  discharged  from  the  liability  against 
which  they  were  indemnified,  and  never 
incurred  any  loss.  The  mortgage,  therefore, 
so  far  as  the  indorsers  were  concerned,  and 
to  the  utmost  extent  of  the  purpose  for  which 
it  was  designed,  was  no  longer  a  subsisting 
security.  Kquity  could  not  give  it  a  force 
and  effect  beyond  its  purpose,  for  the  benefit 
of  the  creditor  by  whose  own  neglect  its 
purpose  had  been  annulled,  when  the  parties 
for  whose  benefit  it  was  designed  could  claim 
nothing  underit  for  themselves.  If,  indeed, 
there  had  lieen  a  special  agreement  between 
the  bank,  Uachir  (he  maker,  and  the  indors- 
ers, that  Machir  should  give  the  bank  a 
security  for  the  debt  in  the  form  of  an  indem- 
nification to  the  indorsers,  that  might  have 
given  the  bank  a  distinct  ground  of  equity  to 
stand  on  ;  though  it  would  still  have  been 
very  doubtful,  whether  sucb  a  ground  was 
tenable,  as  against  the  other  cestuia  que  trust 
provided  for  by  the  deed  of  trust,  if  they 
were  no  parties  to  such  special  agreement. 
But  there  was  nothing  of  the  kind  in  the  case. 
However,  they  said,  the  court  must  ascer- 
tain the  reason,  the  principle,  on  which  this 
equity  of  a  creditor  to  claim  the  benefit  of 
counter  securities  given  by  the  principal 
debtor  to    the  surety  was   founded,   in 

217  order  to  •ascertain  whether  The  Cum- 
berland  Bank   had  just  claim   to   the 

relief  which  the  decree  gave  it.  They  in- 
sisted, that  it  was,  and  could  be,  no  other 
than  the  equitable  principle  of  subrogation. 
The  decree  declared  a  distinct  principle  of 
equity:  that  securities  given  by  a  principal 
debtor  to  his  sureties  for  their  indemnifica- 
tion, ennred,  directly  and  immediately,  to  the 
benefit  of  the  creditor  as  a  security  for  the 
debt ;  and  therefore,  Machir's  deed  of  trust    the  bank's  release  of  the  indorsers  from  per- 
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ennred  at  once  to  the  benefit  of  the  bank,  and 
the  interest  it  thus  acquired  existed,  even 
though  the  indorsers  were  discharged  from 
liability  by  the  laches  of  the  bank. 

They  said,  this  principle  declared  in  the 
decree  was  peculiar,  and,  they  thought, 
wholly  new.  They  could  find  no  colour  of 
authority  for  it,  or,  at  most,  only  colour  of 
authority.  It  might  be  thought,  perhaps, 
that  the  reasoning  of  judge  Carr  in  M'Mahon 
V.  Fawcett,  5  Rand.  529.  533,  gave  counte- 
nance to  it  :  but  an  enamination  of  the 
judge's  opinion  in  that  case  would  shew,  that 
he  did  not  intend  to  affirm  any  such  princi- 
ple ;  that  he  had  no  thought  of  hny  principle 
distinct  from  the  equitable  principle  of  sub- 
rogation, which  it  was  his  purpose  to  explain, 
and  to  shew  its  application  to  the  case  t>efore 
him.  If  any  vague  expressions  escaped  him, 
that  seemed  to  indicate  the  principle  declared 
by  the  chancellor  in  this  case,  such  expres- 
sions, on  a  point  which  it  was  nowise  neces- 
sary he  ahould  decide,  ought  not  to  be  made 
the  foundation  of  a  new  and  distinct  principle 
of  equity.  Certainly,  no  such  principle  was 
'  Ldlcated  in  the  few  authorities  that  had  been 

ted  for  the  equitable  claim  of  a  creditor  to 
the  benefit  of  counter  securities  given  by  the 
principal  debtor  to  the  surety.  The  note  of 
the  case  of  Maure  v,  Harrison  merely  affirmed 
thisequLtyof  the  creditor,  without  indicating 
the  reason  on  which  it  was  founded.  But  sir 
W.  Grant,  in  Wright  v.  Morley,  plainly  con- 
sidered it  as  belonging  to  the  doctrine  of 
subrogation  ;  he  said,  "I  conceive, 
218  *that  as  the  creditor  is  entitled  to  the 
benefit  of  all  the  securities  the  princi- 
pal debtor  has  given  to  his  surety,  the 
surety  has  full  as  good  an  equity  to  the 
benefit  of  all  securities  the  principal  gives  to 
the  creditor  ;"  thus  placing  the  equity  of  the 
surety,  in  tiie  one  case,  and  that  of  the  cred- 
itor, in  the  other,  on  the  same  ground :  and 
then  he  proceeded  to  shew,  that  the  equity  of 
the  surety  was  founded  on  the  principle  of 
subrogation  ;  that  "  the  surely  had  precisely 
the  same  right  that  the  creditor  had,  and  was 
to  stand  in  his  place  ;"  that  he  "  had  no 
direct  contract  or  engagement " — "  but  only 
n  claim  through  the  medium  of  the  creditor, 
and  was  entitled  only  to  stand  in  his  place." 

They  asked  the  court  to  look  to  the  conse- 
quences of  the  principle  declared  by  the 
chancellor.  For  instance,  if  the  indorsers, 
in  consideration  of  value  paid  them  by  their 
co-cestuis  que  trust,  and  of  another  security 
given  them  by  Machir  for  their  indemnifica- 
tion, had  actually  released  their  rights  under 
the  deed,  and  then  the  bank  had  by  its  own 
laches  discharged  the  indorsers  from  liability 
to  it,  the  bank,  upon  the  principle  of  this 
decree,  would  still  have  had  a  right  to  the 
benefit  not  only  of  the  second  security,  but  of 
this  mortgage  also,  though  the  bank  had 
contracted  for  no  security  but  the  engage- 
ment of  the  indorsers,  and  though  the  bank 
had  released  the  indorsers  from  their  liabil- 
ity, and  the  indorsers  had  released  this 
mortgage.  For,  if  this  deed  enured,  directly 
and  immediately,  aa  a  security  to  the  bank, 
the  indorsers'  release  of  it  could  not  have 
divested  the  rights  of  the  bank  under  it  ;  and 
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sonal  liability  nould  have  left  their  rights 
under  the  deed  unimpaired.  And  if  the  bank 
having  discharged  the  indorsers  from  their 
liability,  had  neglected  to  sue  Machir  upon 
the  note  till  the  statute  of  limitations  had 
barred  their  action  ;  still,  supposing  the 
bank  entitled  to  claim  under  the  mortgage 
directly  as  a  mortgagee,  it  might,  at  any 
time  within  twenty  years,  come  into  a  court 
of  equity  to  foreclose. 

219  *Then,  considering  The  Cumberland 
Bank  as  claiming  participation  in  the 

trust  subject  mortgaged  by  the  deed  of  trust 
for  the  benefit  of  Machir's  sureties  and  io- 
dorsers  therein  mentioned,  on  the  equitable 
principle  of  subrogation,  they  said,  it  was 
clear  that  the  bank  could  not  be  entitled  to 
such  relief.  A  creditor  holding  the  obliga- 
tion of  principal  debtor  and  surety,  and 
having  existing  right  and  remedy  against 
both,  was  entitled,  in  equity,  to  be  subro- 
gated to  the  benefit  of  all  counter  securities 
given  by  the  principal  to  the  surety,  of 
which  the  surety  could  avail  himself  for  his 
indemnification  ;  to  be  subrogated,  namely, 
to  the  rights  and  remedies  of  the  surety,  who 
was  answerable  to  the  creditor,  against  the 
principal,  who  was  answerable  not  only  to 
him  but  to  the  surety  also  in  case  he  should 
be  charged.  In  such  a  case,  subrogati 
only  avoided  circuity  of  action.  But  subro- 
gation could  only  have  place,  when  the  cred- 
itor had  right  or  remedy  against  the  surety, 
for  which  he  could  be  subrogated  to  him, 
and  the  surety  had  right  or  remedy  against 
the  principal,  to  which  the  creditor  could  be 
subrogated.  The  Cumberland  Bank  had  no 
right  or  remedy  against  the  indorsers;  and 
the  indorsers,  consequently,  had  no  right  to 
participate  in  the  trust  fund.  Having  suf- 
fered no  loss,  and  being  relieved  from  all 
danger  of  loss,  they  could  claim  no  indem- 
nification. There  were  no  rights  or  remedies 
belonging  to  either  party  on  which  subroga- 
tion could  operate.  It  was  true  that  subro- 
gation was  not  the  result  of  express  contract 
between  the  parlies,  but  of  equity  acting 
upon  their  relative  rights  ;  yet  the  rights  on 
which  equity  so  acted,  must  be  rights  result- 
Few  as  the  authorities  were  upon  the  pre- 
cise question  of  subrogation  presented  in 
this  case,  the  adjudications  on  the  principle 
of  subrogation,  in  analogous  cases,  were 
very  numerous.  And,  they  said,  it  would 
be  found,  that  no  one  could  be  subro- 

220  gated  to  another  *who  had  himself  no 
right  or   remedy,  and  against    whom 

the  party  seeking  subrogation  had  not  and 
never  had  any  right  or  remedies :  right  or 
remedy  actually  subsisting  :  or  right  or  rem- 
edy, which,  though  extinguished  at  law, 
was  yet  subsisting  by  intendment  of  equity  ; 
as  if  one  bound  for  a  debt  with  or  for  another 
who  oueht  to  pay  it,  should  pay  the  debt. 
equity  regarded  the  rights  and  remedies  of 
the  creditor  against  the  principal  debtor  as 
still  subsisting  for  the  benefit  of  the  surety  ; 
for  there,  the  creditor  once  had  right  and 
remedy  against  the  principal  debtor,  and 
though  these  were  extinguished  at  law 
by  the  surety's  payment  of  the  debt,  yet,  in 
the   view  of  equity,   he  extinguished    them 


ly  for  himself,  and  for  his  benefit  they 
should  be  regarded  as  still  subsisting.  By 
the  civil  law,  the  surety,  in  such  cases,  had 
a  right  to  demand  of  the  creditor  an  actual 
cession  of  all  his  actions  against  the  princi' 
pal  ;  and  the  equi'able  doctrine  of  subroga- 
tion is  founded  on  the  same  principal,  though 
moulded  in  a  different  form.  They  cited 
and  examined  West  v.  Belches.  S  Munf .  187  ; 
Hathcher'sadm'rv.  Hatcher's  ex 'or,  1  Rand. 
53;  Tompkins  v.  Mitchell,  2  Rand.  428; 
M'Mahon  v,  Fawcett,  Id.  514 ;  Enders  v. 
Brune,  4  Rand.  436;  Wright  v.  Morley,  11 
Ves.  12,  22 ;  Parsons  v.  Briddick,  2  Vera. 
606 ;  Bppes  v.  Randolph,  2  Call  238 ;  Tinsley 
v.  Anderson,  3  Call  329;  Kinney's  ex'or  v. 
Harvey,  2  Leigh  70 ;  Ex  parte  Rushworth.  10 
Vea.  414 ;  Robinson  v.  Wilson.  2  Madd.  C. 
R.  434;  Lidderdale  v.  Robinson.  12  Wheat. 
594 ;  Cheeseboroug-h  v.  Millard,  1  Johns.  Ch. 
Rep.  409. 

The  cause  was  argued  by  Stanard  for  the 
appellees,  with  great  earnestness  and  with 
his  usual  ability;  but  the  reporter,  baviDg- 
opened  the  case  for  the  appellant,  was  com- 
pelled to  be  absent  during  tnr.  S.'s  arga- 
ment,  and  no  note  of  it  was  preserved,  that 
would  enable  him  to  do  justice  to  it,  or  even 
to  state  the  ground*  on  which  he  endeav- 
oured   to   maintain   the   correctness   of    the 

221  "PARKER,  J.    This  case,  although 

very  elaborately  argued  and  with  threat 
ability,  seems  to  me  to  lie  within  a  narrow 
compass. 

There  can  be  no  question  of  the  right  of  a 
creditor  to  be  substituted  to  any  counter 
bonds  or  other  securities  given  by  the  prin- 
cipal debtor  to  those  bound  with  him  as  his 
sureties.  The  only  case  I  have  met  with  di- 
rectly deciding  that  principle  is  that  of  Maure 
v.  Harrison.  The  same  principle,  however, 
is  asserted  in  several  other  cases,  as  one  pei^ 
fectly  well  established,  and  is  referred  to  by 
the  elementary  writers  as  not  at  all  question- 
able. The  case  of  Wright  v.  Morley  was  one 
of  a  surety  seeking  to  avail  himself  of  a 
specific  fund  assigned  by  the  principal  debtor 
for  the  payment  of  an  annuity,  and  sir  W. 
Grant  said  "  that  as  the  creditor  is  entitled 
to  the  benefits  of  all  the  securities  the  prin- 
cipal debtor  has  given  to  his  sureties,  the 
surety  has  full  as  good  an  equity  to  the  bene- 
fit of  all  the  securities  the  principal  gives  to 
the  creditor ;"  thus  reasoning  from  the  first 
proposition,  as  a  postulate  requiring  no  sup- 
port from  authority.  Nor  has  the  doctrine 
been  denied  in  the  argument  of  the  case  at 
bar :  it  is  conceded,  that  if  a  surety  is  bound 
for  the  debt,  and  is  indemnified  by  the  prin- 
cipal debtor,  the  creditor  may  pursue  the 
indemnity,  in  exoneration  of  the  liability  of 
the  surety.  And  this  arises  not  from  any 
nation  of  mutual  contract  between  the  par- 
ties, that  in  providing  for  the  surely,  the  cred- 
itor shall  be  equally  provided  for,  but  from  a 
principle  of  natural  equity  independent  of 
contract ;  namely,  that  to  prevent  the  surely 
from  being  first  harassed  for  the  debt  or  lia- 
bility, and  then  turning  him  round  to  seek 
redress  from  the  collateral  security  given  by 
the  principal,  a  court  of  equity  will  author- 
ize, and  even  encourage,  the  creditor  to  claim 
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throngb   the  medium  of  the  surety,  all    the 

rights  he  baa  thus  acquired,  to  l>e  exercised 

for  hia  b«aefit,  and  in  discbarge  of  his   ob- 

ligatioDB.     The  claim  of  the   creditor. 

222  therefore,  is  as  much   founded  *on  the 
well  knowD  doctrine  of  subBtitution,  as 

the  claim  of  the  surety  to  stand  iu  the  place 
of  the  creditor  who  has  received  collateral 
security  from  the  debtor;  a.i]d,  in  my  opinion. 
It  has  no  other  foundation.  For  when  (he 
principal  det>tor  conveys  property  to  his 
surety,  not  specifically  liound  to  the  creditor, 
be  has  no  intention  of  giving  any  lien  to  the 
creditor,  or  to  pledge  the  property  to  hitn  for 
the  debt ;  and  as  he  has  a  right  to  dispose  of 
his  property  as  he  pleases,  provided  be 
mils  no  fraud,  the  court  will  not  constri 
instrument  giving  the  lien  beyond  the  in 
although  it  will,  to  effect  the  esonerati 
innocent  sureties,  permit  their  aubstit 
to  the  creditor's  rights,  or  his  substituti 
theirs.  By  the  civil  law,  this  principle  of 
natural  justice  was  carried  into  effect  by  a 
actual  cession  of  the  aUion  or  debt ;  and  thi 
serves  to  mark  the  extent  and  nature  of  this 
doctrine,  which  we  have  evidently  derived 
from  that  source.  I  cannot,  therefore,  agree 
that  the  deed  of  July  1820.  to  secure  ■ 
M'CartTB  and  Armstron);'  against  their 
doraements,  enured  at  once  to  The  Cumber- 
land Bank,  as  if  it  had  been  specially  uamed 
as  one  of  the  cestute  que  trust  in  the  convey- 
ance ;  and  that  the  interest  thus  acquired  ex- 
isted even  if  the  indorsers  became  discharged 
for  want  of  notice  of  protest  or  otherwise. 
The  obligationof  Machirto  thebank  was  not 
increased,  or  intended  to  tie  increased,  by 
this  transaction  considered  in  itself  ;  nor  can 
it  be  construed  into  any  new  promise  or  ac- 
knowledgment of  indebtedness  on  the  part 
of  the  tndorsers,  superadded  to  the  liability 
they  had  already  incurred  by  their  indorse- 
ment. The  whole  object  of  Machir  was  to 
secure  his  indorsers  against  their  contingent 
liability,  by  giving  them  a  specidc  lien  on 
property,  whilst  they  remained  at  full  liberty 
to  contest  the  right  of  the  creditor  to  hold 
them  responsible  upon  their  indorsements. 
Considering  the  transaction  in  the  light  of 
a  contract,   it   had  this  effect  and   no 

223  more  ;  and  if  the  bank  hasany  •claim, 
it  must  t>e  derived  through  the  sureties. 

on  the  principle  of  substitution. 

What  then  was  the  claim  which  the  sureties 
had  under  the  deed  of  July  1820  ?  They  had 
entered  into  a  conditional  engagement  for 
Machir,  which  miKht  bind  them  absolutely, 
in  certain  contingencies.  If  the  paper  they 
indorsed  was  common  law  paper,  their  under- 
taking was  to  pay  after  due  diligence  used  bv 
the  creditor  to  obtain  payment  from  the 
obligor,  and  a  return  of  nulla  bona,  unless 
sufficient  excuae  waa  ahewn  for  not  purauing 
the  debtor :  if  the  paper  ia  treated  as  mer- 
cantile paper,  (as  I  think  it  ought  to  be)  their 
enfragement  was,  that  it  should  be  duly 
bonourM ;  and  if  not,  that  they,  the  indors- 
ers, would  on  the  default  of  the  drawer  or 
maker,  and  due  notice  given  to  them  of  such 
default,  pay  the  amount.  This  was  the 
extent  and  limit  of  their  implied  contract  ; 
and  when  the  deed  of  July  1820  was  made,  it 
is  not  shewn   that   such 


come  an  absolute  and  unconditional  one. 
That  deed  merely  recites  the  fact  that  the 
M'Cartya  and  Armatrong  had  tiecome  in- 
dorsers for  Machir  on  a  note  for  6000  dollars 
in  The  Cumberland  Bank,  upon  which  suit 
had  been  brought  againat  Machir,  and  that 
he  was  willing  to  secure  them  against  all 
loss  or  damage  in  consequence  of  thus 
becoming  his  iudorsers.  It  contains  no  tuti- 
mation,  in  any  part  of  it,  that  the  indorsers 
were  fixed  for  the  debt,  or  that  the  bank  had 
taken  the  proper  steps  to  make  then  liable. 
If  the  deed,  however,  had  been  made  for 
their  indemnification  only,  and  there  had 
been  no  other  ccstuis  que  trust,  it  ia  very 
possible,  that  opposition  to  the  claim  of  the 
creditor  might  be  ineffectual ;  for  the  M'Car- 
tys  and  Armstrong  would  have  no  interest 
to  make  it,  and  the  principal  debtor  could 
scarcely  object,  in  a  court  of  equity,  to  the 
application  of  any  portion  of  his  property  iu 
discharge  of  a  just  debt.  On  that  point,  it  is 
not  necessary  to  g'ive  an  opinion  ;  for  here, 
the  deed  was  made  for  the  indemnification  of 

other  sureties  of  Machir,  who  have  been 
224      made  responsible  *for  more   than   the 

whole  trust  subject  has  been  sold  for; 
and  they,  I  think,  have  a  right  to  raise  the 
question  of  the  title  of  other  sureties  to  par- 
ticipate in  the  fund.  The  deed  was  unques- 
tionably made  for  the  benefit  of  all  the 
sureties,  and  no  one  of  them  was  to  have 
priority  over  the  other.  It  was  made  to 
protect  them  against  loss  or  damage  incurred 
or  threatened,  arising  out  of  liability  ;  and  it 
wasthe  evident  intention  of  thegrantor,  that 
all  should  be  completely  secured  ;  and.  as 
a  consequence,  that  if  some  were  discharged 
from  their  obligations  or  were  never  bound, 
the  benefit  designed  should  enure  to  the  rest, 
to  the  full  extent  of  their  engagements  for 
him.  This  would  be  quite  plain  if  the 
creditor  had  not  interposed  between  them  ; 
and  if  he  claims  by  substitution,  and  bis 
right  is  subordinate  to  that  of  the  sureties 
and  derived  through  them  (as  I  think  it  is) 
he  can  stand  in  no  better  situation  than  if  a 
surety  were  applying  to  the  court  for  protec- 
tion against  loss  or  danger.  In  such  case, 
the  other  sureties,  being  directly  interested 
in  throwing  the  burden  off  the  fund,  for  their 
own  complete  exoneration,  would  have  a 
right  to  require  the  applicant  to  make  out  a 
case  of  liability  for  the  principal  debtor, 
bringing  him  within  the  terms  and  intention 
of  the  deed  of  trust.  The  bill  in  this  case 
does  not  charge,  that  the  M'Cartys  and 
Armstrong  were  ever  liable  for  the  debt.  It 
does  not  even  charge,  that  a  demand  had 
ever  been  made  upon  them  for  it.  It  makes, 
indeed,  the  proceedings  in  Carthrae's  suit  a 
part  of  the  record  in  this  case  ;  and  in  their 
answers  to  Carthrae's  bill,  the  M'Cartys  and 
Armstrong  do  state  that  a  suit  had  been 
brought  against  them  ;  but  they  also  allege, 
that  they  are  advised  the  bank  cannot  recover 
against  them  in  any  of  the  courts  of  this  state, 
because  it  is  a  corporation  created  in  another 
state,  and  in  consequence  of  the  great  indul- 
gence extended  to  Machir  by  the  bank ;  yet 
they  are  unwilling  to  relinquish  any  right 
under  the  deed  of  trust  until  they  are 
finally  exonerated.  Carthrae  also  alleges  that 
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*the  M'CartjB  and  Annstrotig' 
leased  ;  and  ■hortly  after  their  ai 
e  nied,  the  bank  suffered  non-suits  in  the 
8  it  bad  brouj^ht  afrainst  them.  Sup- 
pnae,  then,  the  M'Cartys  and  Annstronff 
were  plaintiffs  asking:  for  participation 
in  this  fund,  and  etating  alt  the  facts  which 
appear  in  the  bill  filed  by  the  bank,  and  in 
their  own  answers  to  Carthrae's  bill,  together 
with  the  additional  fact  that  In  May  1823, 
threeyearsbefote  theconimeocemeot  of  their 
suit,  the  bank  had  abandoned  its  claim 
against  them  ',  and  the  other  sureties  had  re- 
sisted that  prayer  of  their  bill :  would  the 
court  have  been  justified  in  taking  away 
from  such  other  sureties,  a  portion  of  the 
fund  already  iasuOicient  to  indemnify  them 
for  actual  losses  sustained,  and  in  decreeing 
its  payment  to  the  M'Cartys  and  Armstrong, 
or  impounding  it  for  their  benefit  ?  I  think 
not ;  and,  therefore.  I  think  the  decree  is 
erroneous  in  directing  the  payment  to  a 
plaintiff  standing  in  their  place.  It  is  the 
more  objectionable,  because,  in  my  opinion, 
the  proceeding  in  the  cause,  aa  well  as  the 
absence  of  any  proof,  or  even  of  any  allega- 
tion, that  the  steps  necesaary  to  charge  the 
indorsers  had  been  taken  by  the  bank,  author- 
ize us  to  conclude,  that  they  never  were 
liable  for  this  debt. 

It  is  not  necessary  to  notice,  particularly, 
the  numerous  cases  cited,  illustrative  of  the 
doctrine  of  subrogation,  since  all  of  them 
are  cases  of  rights  and  remedies  actually  ex- 
isting ;  and  the  expressions  sometimes  used 
by  the  judges  to  explain  the  right  of  acred- 
itoror  surety  to  resort  to  a  lien,  as  that  "it  is 
the  property  of  the  principal  debtor  pledged 
for  the  debt  "  (though  not  to  the  creditor  or 
■uretr),  must  be  taken  in  reference  to  the 
subject  matter  under  discussion,  and  to  the 
facts  appearing  in  the  case.  Thus  consid- 
ered, there  is  nothing  in  the  case  of  M'Ma- 
hon  V.  Fawcelt,  or  in  any  other  referred  to, 
which  is  inconsistent  with  this  opinion-  No 
more  is  meant,  than  that  if  the  prop- 
226  erty  is  pledged  to  •either  the  creditor 
or  the  surety,  though  not  to  the  person 
seeking  to  charge  it,  it  maybe  reached  by 
substitution  in  a  court  of  equity,  without  r< 
gard  to  the  intention  of  the  contracting  pai 
ties.  But  still  the  party  who  seeks  to  b 
subrogated,  must  shew  that  the  person,  t 
whom  the  property  is  pledged  or  any  other 
counter  security  is  given,  has  or  would  have 
had  a  right,  in  the  contemplation  of  a  court 
of  equity,  toctaim  thebenefitof  the  indemni- 
fication, by  being  one  liable  for  the  debt  oi 
obligation,  or  entitled  to  charge  the  fond 
pledged  ;  and  that  the  plaintiff  has  a  subsist 
ing  equity  to  enforce  the  li 


rity, 
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CABELL.  J.  Concurring  in  the  general 
views  expressed  by  judge  Parker,  I  deem  it 
necessary  lo  say  a  word  only.  The  Cumber- 
land Bank  is  no  party  to  the  deed,  the  benefit 
of  which  it  now  seeks.  The  property 
conveyed  to   the   bank,   nor   for  its  t)enefit. 
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the  indorsers  from  all  or  any  loss  o 
which  they  or  either  of  them  may  s 
consequence  of  their  indorsement-  There  i» 
no  provision  for  effecting  this  indemnifica- 
tion by  any  payment  directly  to  the  bank. 
rhich  might  render  a  resort  to  the  indorsers 
nnecessary  ;  for  the  deed  does  not  purport 
0  give  the  bank  a  right,  under  any  circnm- 
tances  whatever,  to  call  for  a  sale  of  the 
property,  or  an  application  of  the  proceeds. 
The  deed  prescribes  a  different  node  for 
effecting  its  object,  the  indemnification  of  the 
'ndorsers.  The  indorsers  are  to  be  "called 
upon,"  or  the  amount  of  the  note  "demanded 
from  them,  as  indorsers,  in  consequence  of 
the  failure  of  Machir"  to  pay  the  same. 
They  are  to  request  the  sale  of  the  property, 
id  the  proceeds  of  the  sale  are  directed  to 
be  paid,  directly,  to  them.  If  the 
7  "bank,  then,  is  to  be  let  in  toiny  ttene- 
fit  from  this  deed,  it  cannot  be  on  the 
ground  of  any  contract  between  the  grantor 
and  the  bank,  or  on  the  ground  of  any  direc- 
or  intention,  express  or  implied,  on  the 
part  of  the  grantor,  in  its  favour ;  it  can  only 
be  on  the  well  known  principle  of  subroga- 
tion J  the  right  of  a  creditor  to  stand  in  the 
place  of  the  surety.  But  this  right  must  be 
unavailing  to  the  bank,  in  this  case,  if,  in 
fact,  the  indorsers  themselves  have  not  now, 
and  never  had,  any  right  to  call  for  the  ap' 
plication  of  these  funds.  It  is  true  that  the 
indorsers  incurred  a  contingent  liability,  by 
the  mere  act  of  indorsement  ;  a  liability 
depending  on  the  condition  that  the  note 
should  be  dulT  proceeded  with,  that  Machir 
should  fail  to  pay  it  at  maturity,  that  the 
note  should  be  protested,  and  that  due  notice 
thereof  should  be  given  to  the  indorsers. 
But  if  this  condition  was  not  complied  with, 
the  indorsers  were  as  much  discharged  from 
liability,  asif  they  never  had  indorsed.  How 
stands  the  fact  in  this  case  7  The  bill  filed 
by  the  bank  does  not  allege  that  any  notice 
was  given  to  the  indorsers  ;  and  there  is  no 
proof  of  the  fact.  The  other  defendants  in 
the  cause  were  deeply  interested  in  the  ques- 
tion, and  had  a  right  to  demand  proof  of 
notice  to  the  indorsers  (so  as  to  fix  their  lia- 
bility) before  theindorsers,  or  those  claiming 
under  them,  should  be  allowed  to  participate 
in  the  fund.  Notice  not  being  proved,  we 
must  regard  it  as  not  having  been  given. 
The  indorsers,  therefore,  never  were  liable 
for  the  payment  of  this  note;  and.  conse- 
quently, never  bad  a  right  to  call  for  the 
application  of  funds  to  its  payment.  And  if 
they  never  had  such  right,  I  cannot  perceive 
how  the  bank,  claiming  only  through  them, 
can  have  such  right. 

I  am  of  opinion  that  the  decree  be  reversed 
and  the  bill  dismissed. 
BROOKE.  J  ,  concurred. 
Decree  reversed,  and  bill  dismissed. 


The  declared  object  of  the  deed  is   to  secure   tlve.-iu  a 


228    *Moore's  Adm  V  v.  George'a  Adm'r. 
April.  IfW.  ItlcbmoDd. 

Partlss— ObHclloa  lor  First  Tine  In  Coort  at  Appeal**— 
Cus  at  Bar.— Elgbt  j-ears  after  tbe  deatb  ol  an 
•Panlu-5nit  acaliut  Eitsle -P»r»ofi«I  RaprMits- 
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iDieatate  wbo  bad  no  child  hia  widow  files  a  bill  in 
eqDl  ty  to  recover  ber  moiety  of  hlB  personal  estate, 
vlthnnt  maklDO'  any  otber  distributee  a  party. 
The  statement  In  Ihe  bill  la.  tbat  to  tbe  other 
moiety  the  decedent's  brother  O.  became  entitled. 
be  belne  bis  only  relation  by  cansanenlnlly 
United  Stales,  (for  the  decedent  was  a  native  of 
Ireland.)  and  the  complainant  has  nnderatood 
that  the  administrator  fully  satlsDed  and  paid  off 
the  said  O.  hte  share  of  the  estate,  after  whicb 
said  Q.  left  this  country,  and  either  died,  ot 
llrlnB.  It  Is  not  known  In  what  part  of  the  world 
be  resides.  The  sureties  of  the  administrator. 
tbeir  answer  to  the  bill,  do 
statement,  nor  Is  It  objected  that  the  i 
parties  are  not  made,  nntll  after  a  decree 
of  the  widow  aralnst  the  administrator 
Uea.  when  the  decree  Is  appealed  from, 
objection  made  for  Ihe  Qrat  time  In  the 
appeals.  Held,  the  statement  In  the  bll 
Ine  the  next  of  kin  must  be  taken  as  tmi 
objection  Is  therefore  nntenahle, 
Dacre*— Delay  (or  Statins  AccoHDt— Caw  M  Bar.— The 
bill  of  a  distributee,  besides  making  the  adminis- 
trator and  bis  sureties  defendants,  states,  that  the 
complainant  has  understood  that  the  adminlstra' 
tor.  who  has  eooe  out  of  the  commonwealth,  ajp. 
pointed  B.  bU  asent  to  traoHact  his  business  In 
thin  state,  and  that  be  put  property  or  moneys 
into  B.'s  hands  to  satisfy  his  debu.  but  she  Is  not 
sure  that  the  fact  Is  so.  and  therefore  does  not 
think  it  Jnst  to  arer  It  positively.  Sbe  makes  him 
a  defendant,  and  calls  on  him  to  state  whether  he 
has.  or  expects  to  bave.  any  such  fnnda,  and.  If 
any.  what.  B.  dylne.  and  the  cause  being  r< 
asalnst  his  executrix,  she  answers  that  her 
tor.  so  far  from  being  Indebted  to  tbe  admli 
lor.  or  hayine  In  his  bands  any  estate  wherewith 
to  satisfy  any  part  of  the  debt  due  to  the  com 
plalnanc  was  himself  a  creditor  of  tbe  admlnlt 
u^tor  to  a  very  considerable  amount,  and  tha 
lerably  Indebted  t 


ber  a 


;  that  she 


a.  In  which  the  wife  of  tbeadminlstrator 
has  an  interest  at  tbe  termination  of  a  life  estate; 
bnteven  this  property,  if  It  could  be  sold  now. 
would  be  Insnmcient  to  pay  the  debt  due  to  ber  as 
execntrix.    An  account  bavlng  been  taken  ascer- 


limply.  no  defendant  is  necessary  or  proper  except 
tbe  personal  rep  rest  nlaUve.  Jones  v.  Reld.  11  W. 
Va.  3W.  citing  Ihe  principal  case. 

riwi  Tiilr  for  Diitribntlofl— Cues  DlJtiDK"l*lMd.— 
All  tbe  residuary  legatees  or  distributees,  together 
with  tbe  executors  or  admluisCrators  of  sncb  as 
bave  died  since  Ihe  testator  or  Intestate,  onght  to 
be  parties  to  a  suit  for  division  of  a  retirtvum.  Rich- 
ardson r.  Hnnt,  !  Munf,  MB:  Hooper  v.  Royster.  I 
Mnnf.  119:  Purcell  v.  Maddox.  3  Mnnf.  78;  Sheppard 
V.  Surke.  S  Unnf.  £».  But  these  cases  were  distin- 
guished from  tbe  principal  case  in  a  learned  opin- 
ion by  JuLiGi  5TAK&KD.  and  one  of  tbe  trronnds 
taken  by  blm  was  that  in  the  aliove  cases  the  suits 
were  by  residuary  legatees,  and  In  each  case  tbe 
Mil  or  will  nnder  which  theclalm  was  made,  showed 
that  there  were  otber  legatees,  and  who  they  were. 
and  no  eicnse  was  offered  for  falllne'  to  make  tbem 
parties.  Whereas,  tbe  principal  case  Is  that  of  a 
distrlbatee  entitled  to  a  fixed  portion  of  Che  estate 
wlthoni  regard  to  the  nnmber  of  the  other  dislrlb- 
uteea.  and  those  other  distribnlees  not  known,  or 
at  least  not  ascertained  by  the  court  to  be  known, 
to  the  pUlntiS. 


taJnIng  tbe  amount  due  to  the  plalntllf  from  the 
administrator.  Bku>.  there  oDght   to  be  a 

229  decree  for  tbe  same  against  tbe  'administra- 
tor and  bis  sureties,  without  delaying  tbe 

plaintiff  for  an  account  to  be  stated  between  B. 

and  the  administrator. 

On  the  30th  of  Jannary  1819,  Mary  T. 
George,  widow  of  Marcus  George  of  Peters- 
burg, exhibited  ber  bill  in  the  superior  court 
of  chancerj  holden  at  Richmond,  settinic 
forth,  that  her  husband  died  in  the  winter  of 
1310,  intestate  and  without  issae,  leaving  no 
real  estate.'bnt  con  sidcrablcperonal  property 
in  poftBCssion,  and  debts  to  a  consider- 
able amount  due  to  him,  besides  money  ac- 
tually on  haad  ;  that  Alexander  Brown,  then 
a  merchant  realding  in  the  same  town  of 
Petersburg,  undertook  the  administration  of 
the  estate,  and  gave  Wilfiam  Moore  and  John 
Allison  as  sureties;  that  the  decedent  owed 
very  little:  and  that  after  the  payment  of  all 
his  debts,  his  estate,  in  the  complainant's 
estimation,  was  worth  considerably  more 
than  ten  thousand  dollars.  As  the  decedent 
had  no  issue,  one  half  of  his  personal  estate 
belonged  to  the  complainant.    To  the  other 

half,  she  states  that  bis  brother George 

was  entitled,  "  he  being  his  only  relation  by 
consanguinity  in  the  United  States  (for  Mar- 
cus George  was  a  native  of  Ireland).  "  She 
further  states,  that  she  has  understood  tbat 
the  administrator  fully  satisfied  and  paid  off 

tbe  said George  his  share  of  the  estate, 

after  which  the  said George  left  thia 

country  and  departed  this  life,  "  or,  if  he  be 
living,  it  is  not  known  in  what  part  of  the 
world  he  resides  ;  but  whether  he  received 
his  half  of  the  estate  or  not,  the  complainant 
knows  not,  nor  does  she  conceive  it  to  be 
material  to  her  interest."  She  charges  that 
considerably  more  than  half  her  claim,  with 
interest,  remains  still  due  to  her  from  the 
said  Alexander  Brown,  who  has  removed  to 
and  resides  in  Alabama.  She  has  understood 
that  Brown  appointed  William  Bowdeo  of 
Petersburg  his  agent  to  transact  his  business 
in  this  state,  and  that  be  put  property  or 
moneys  into  Bowden'a  hands  to  satisfy 

230  debts  ;  but  she  is   not   sure   *that   the 
fact  is  so,  and  therefore  does  not  think 

it  just  to  awer  it  positively.  She  makes 
Bowdeo  a  defendant,  however,  and  calls  on 
him  to  state  whether  he  has.  or  expects  to 
have,  any  such  funds.'and,  if  any,  what? 
Brown  (he  administrator,  and  Allison  and 
Moore  his  sureties,  are  made  defendants  also. 

Allison  and  Moore  answer,  admitting  their 
suretyship  for  Brown,  but  saying  that  they 
know  nothing  of  bis  administration,  and 
insisting  that  the  complainant  shall  establish 
her  claim  by  legal  testimony. 

Against  lirowo.  the  plaintiff  proceeded  in 
the  mode  prescribed  by  law  in  the  case  of 
absent  defendants.  As  to  Bowdeo,  the  bill 
taken  for  confessed;  and  upon  hiit 
death,  the  cause  was  revived  against  Eliza- 
beth  Bowden  his  executrix. 

In  this  state  of  the  case,  an  order  being 
made  for  the  settlement  of  Brown's  adminis- 
tration account,  the  commissioner,  in  May 
1623,  made  a  report  slating  a  balance  due  the 
plaintiff  of  5377  dollars  23  cenf s^  ^rf ;i),ifi)t,erest 
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on  4272  dollars  21  ceala,  part  thereof,  from 
the  15th  of  Jul  J  1S20.  He  also  made  another 
statement,  in  which,  alloninif  credits  men- 
tioned in  an  account  marked  B.  supposed  to 
be  iu  Brown's  handwritioij,  the  lialance  was 
reduced.  Thouffh  he  did  not  consider  this 
latter  statement  aa  supported  by  suSicient 
evideace,  yet  he  thought  it  extremely  prob- 
able it  would  ultimately  prove  to  be  more 
correct  than  the  other. 

In  January  1824,  mra.  Bowden,  the  execu- 
trix of  William  Bowden,  filed  her  answer, 
sayings  that  her  testator,  so  far  from  being- 
indebted  to  Brown,  or  having  in  his  hands 
any  estate  wherewith  to  satisfy  any  part  of 
the  debt  due  to  the  complainant,  was  himself 
a  creditor  of  Brown  to  a  very  considerable 
amount -,  that  Brown  is  still  considerably 
indebted  to  her  as  executrix  ;  and  that  the 
few  means  which  have  been  placed  in  her 
hands  for  the  purpose  of  discbarg-ing  that  debt 
are  greatly  insufficient  for  such  pur- 
231  pose.  She  adds,  that  she  has  a  *lien 
upon  certain  slaves,  in  which  mrs, 
Goodc  of  Powhatan  has  a  life  estate,  and  in 
which  the  wife  of  Brown  had  an  interest  at 
the  determination  of  that  life  estate ;  but 
even  this  property,  if  it  could  now  be  sold, 
would  t>e  wholly  insufficient  to  pay  the  debt 
due  to  her. 

On  the  13th  of  March  1824,  the  cause  com- 
ing on  to  be  further  heard,  the  court  ordered 
that  the  defendant  Elizabeth  Bowden,  exec- 
utrix of  William  Bowden,  render  before  a 
commissioner  an  account  of  all  the  property 
conveyed  by  Alexander  Brown  to  Willi; 
Bowden  in  his  lifetime,  as  well  as  an  accoi 
of  the  property  conveyed  by  Brown  for  the 
benefit  of  Bowden's  estate  since  his  death, 
and  of  the  moneys  which  came  to  the  hands 
of  Bowden  in  bis  lifetime,  as  the  agent  and 
attorney  in  fact  of  Brown,  and  to  her  bands 
since  the  death  of  Bowden. 

Soon  after  this  order  was  made,  a  copy  of 
it  was  placed  in  the  hands  of  a  commissioner, 
and  a  notice  was  served  on  mrs.  Bowden. 
requiring  her  to  exhibit,  on  the  24th  of  June 
1824,  the  accounts  directed  by  the  order. 
The  commissioner  reported,  that  no  accounts 
were  produced ;  that  subsequent  to  that  time, 
in  the  years  1824  and  1825,  he  made  many 
applications  to  her  agents  for  the  accounts, 
but  lie  had  not  been  able  to  obtain  them. 
He  stated  this  fact,  however,  that  an  account 
current  between  Alexander  Brown  and 
William  Bowden  &  Co.  had  tieen  rendered, 
shewing  a  balance  against  Brown  of  some- 
what over  23000  dollars  on  the  tirst  of  Sep- 
tember 1621.  This  account,  he  added, 
"affords  but  little  if  any  part  of  the  informa- 
tion required  by  the  court.  It  may,  however, 
serve  to  indicate  the  small  probability  exist- 
ing, that  any  thing;  will  ever  be  obtained 
from  that  source  for  the  benefit  of  the  ptaii 
tiff." 


neither  the  plaintlfF  nor  the  defendant  mrs. 
Bowden  wants  the  account  called  lor,  yet  as 
the  defendants  Allison  and  Moore  tnsiat 
upon  it,  it  should,  on  their  account,  (and,  if  it 
OS  out  against  them,  at  their  costs,)  be 
dered.  Whereupon  the  court  made  the 
rule  for  the  attachment  absolute,  but  directed 
that  if  mrs.  Bowden  should  appear  before 
commissioner  at  his  oEBce,  with  her 
unts  and  vouchers,  so  as  to  enable  the 
nissioners  to  execute  the  order  of 
account,  the  attachment  was  thereupon  to 
stand  discharged. 

In  May   1826,   the   commissioner  reported 
that  mrs.  Bowden  had  come  forward  by  her 
ag-enls,  aud  enabled  him  to  make  the  follow- 
ing statements,  as  the  only  response  to  the 
order  that   it   was   in    her  power   to   make. 
First,  That  she  knows  of  no  property  con- 
veyed to  Bowden  in  hia  lifetime  by  Brown  : 
that  Brown's   real   property   in   Petersburg 
conveyed  in  trust  to  secure  a  debt  due 
by  him  to  the  office  of  the  bank  of  Virginia 
in  that   town,   and   when   the  property  was 
sold    uudcr     the     deed    of    trust,     Bowden 
became  the  purchaser  of  the  principal  part 
thereof,  and  the  amount  of  sales  was  duly 
unted  for  at  the  bank.     Secondly,  That 
only   property  conveyed   by   Brown  for 
benefit  of  Bowden's  estate,  since  his 
death,  consists  of  a  half  interest  in  the  fol- 
lowing slaves  with  their   increase,  held  for 
life  by  mrs.  Goode  of  Powhatan,  the  mother 
of  mrs.  Brown  and  of  mrs.  Bowden,  to  wit, 
Toby,  Ac.  (naming  them)  in   all   thirty-two, 
I  appears  by  the  deed  ol   trust  which   was 
:hibited     to    the    commissioner.     Thirdly, 
The  account  of  moneys   which  came  to  the 
hands  of  Bowden    in   his    lifetime,   as   the 
ag-ent   and  attorney   in   fact  of    Brown,    is 
returned  as  follows,  viz ; 
*1818,  April.       Cash  for  two 
negro  men,  Tom  and  Billy,      17S0'  00 
11.  Ditto   received  from    L.    E. 

Stainback,  1118  00 

1819,  Jan'y   7.  Ditto   received   from 

Thorp  and  Rat>ertson,  721  78 

March  12.  Ditto   received   from 

Daniel  Sheffey.  1030  00 

13.  Ditto  received  from  William 

Gee,  175  00 

Sept'r  1.  Ditto  received  from  L. 

E.  Stainback,  654  06 

85448  84 

No  other  moneys  have  come  into  the  hands 
of  this  defendant  since  the  death  of  mr.  Bow- 
den, belonging  to  Brown.  It  is  further  rep- 
resented that  against  the  property  conveyed 
and  the  money  received,  the  estate  of  Bowden 
has  a  claim  on  Brown,  amounting  to  upwards 
of  33000  dollars. 

To  this  report  the  defendants  Allison  and 
Moore  excepted,  upon  the  ground  that  as  the 
report  was  made  and  the  account  was  taken 
for  their  benefit,  it  was  incumbent  on  the 
commissioner  to  give  them,  or  one  of  them, 
notice  of  the  time  he  commenced  taking  the 


Upon  this  report  being  made,  there  was  a 

■ule  against  mrs.  Bowden  for  an  attachment. 

The  entry  is  "on  motion  of  the  plain- 

!32      tiff   by   counsel."     Subsequently,   •on 

the  8th  of  March  1626,  the   plaintiff'! 

-ounsel   moved   to  discharge   the   rule.     On 

'   n   the  chancellor   delivered   an    _ 

which  he  declares,  that  while  the  plaintiff  by  her  counsel  admitting  the 
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correclneu  of  the  account  marked  B.  referred 
to  in  the  report  of  May  1623,  and  consequently 
of  the  statement  in  the  said  report  founded 
on  that  account, — the  court,  approving-  that 
statement,  a.nd  oTcrruling'  the  exceptions  to 
the  last  report,  decreed  that  the  absent  de- 
fendant Brown,  and  the  defendants  Allison 
and' Moore  his  sureties,  pay  to  the  plaintiff 

the  sum  of  2663  dollars  S  cents,  with 
234       interest  on  2494  dollars  90 'cents,  part 

thereof,  from  the  I5th  of  July  1820  till 
paid,  and  the  coat  of  this  suit ;  reserving'  lll>- 
erty  to  the  other  distrittutees  of  the  intestate 
Marcus  George,  to  resort  to  this  court  to  re- 
cover their  share  of  the  distributable  surplus 
of  the  said  intestate's  estate.  And  the  plain- 
tiff was  not  to  have  the  benefit  of  the  decree 
until  she  gave  a  proper  refunding  bond. 

From  this  decree,  the  defendants  Moore  and 
Allison  appealed. 

On  the  26th  of  January  1836,  this  court,  after 
hearing  the  argumeutsof  counsel,  and  exam- 
ining the  transcript  of  the  record,  vras  of 
opinion  that  there  was  no  error  in  the  decree, 
and  therefore  decreed  that  the  same  be  af- 
firmed, and  that  the  appellants  pay  unto  the 
appellee  her  cost-  And  it  nas  ordered  that 
the  cause  tie  remanded  to  the  circuit  superior 
court  of  Henrico  county,  with  leave  to  the 
appellants,  at  their  costs,  to  pursue  the  gar- 
nishee by  further  proceedings  in  the  cause. 
During'  the  same  term,  to  wit,  on  the  20th 
of  February  1836,  it  was  shewn  to  the  court 
that  the  appellant  Moore  was  dead  when  the 
decree  of  the  26th  of  January  was  made ;  and 
it  was  therefore  ordered  that  the  same  be  set 

The  cause  being  afterwards  revived  in  the 
name  of  the  administrator  of  Moore  against 
the  administrator  of  mra.  George,  was  rear- 
gued February  1839.  by  Johnson  and  Macfar- 
land  for  the  appellants,  and  by  Rhodes  and 
Spooner  for  the  appellee. 

I.  The  counsel  for  the  appellants  insisted, 
that  the  proper  parties  were  wanting;  that 
the  other  distributee  should  have  t>een  be- 
fore the  court ;  and  that,  for  this  omission, 
the  decree  must  be  reversed  with  costs, 
nnder  the  decisions  of  this  court.  Hooper 
V.  Rojster,  1  Munf.  119;  Richardson's 
ex'or  V.  Hunt,  2  Munf.  148 :  Sheppard's 
ex'or  V.  Starke  and  wife,  3  Munf.  29  ; 
Purcell  V.  Maddox,  3  Munf.  79 ;  Myrick  v. 
Adams.  4  Munf.  366.  These  cases 
235  *established  that  in  a  suit  for  distribu- 
tion, all  the  drstributees  are  necessary 
parties.  The  bill  suggeiits  that  the  brother 
of  the  intestate  has  left  this  country  and 
died,  or,  if  he  be  living,  it  is  not  known  in 
what  part  of  the  world  he  resides.  But  there 
is  no  proof  of  any  of  these  facts. 
in  England,  if  any  facts  of  this  kind  be  staled 
in  the  bill  as  a  reason  for  not  bringing  a  party 
before  the  court,  linless  admitted  by  the  de- 
fendants, it  must  be  proved  at  the  hearing. 
Milf.  Plead.  134.  When  the  fact  is  thus 
proved,  a  suSicient  excuse  is  furnished,  be- 
cause the  plaintiff  shews  that  he  hns  done 
all  that  it  is  practicable  to  do.  But  in  Vir- 
ginia, snch  a  fact,  even  if  proved,  can 
furnish  no  excuse.  For  here  the  statute 
authorizes  an  order  of  publication.     1  Rev. 


publication  will  answer  against  the  brother 
if  alive,  or  againat  his  representatives  if  he 
be  dead.  Dunlop  &  Co.  v.  Keith  and  others, 
1  Leigh  430. 

The  counsel  for  the  appellee  would  not 
controvert  the  general  rule  that  one  distrib- 
utee, sning  for  an  account  and  distribution, 
should  make  his  codistributees  parties.  But 
they  said  it  was  a  rule  of  convenience,  which 
would  be  perverted  from  its  true  object,  if  it 
were  to  lead  to  the  reversal  of  such  a  decree 
as  has  been  made  in  this  case — a  decree  from 
which  the  absent  distributee  can  never  sus- 
tain injury,  being  upon  an  account  stated  on 
the  shewing  of  the  administrator  himself,  to 
which  there  is  no  exception,  and  only  for  the 
moiety  to  which  the  plaintiff  is  unquestiona- 
bly entitled,  no  matter  how  many  distribu- 
tees there  may  be.  Here,  however,  the 
plaintiff  could  not  make  the  other  distributee 
a  party,  not  knowing  whether  he  was  alive, 
or,  if  alive,  where  he  was.  This  allegation 
in  the  bill  is  not  denied  in  the  answers. 
And  (he  sureties  have  never,  in  the  court 
below,  required  other  parties  to  be  made,  or 
indicated  who  should  tie  parties.     Calvert  on 

Parties  67,  114.  The  statute  of  Vir- 
236      ginia  does  not  affect  *the  case.     It  was 

made  for  the  benetii  of  plaintiffs. 
They  are  not  compelled  to  act  under  it,  es- 
pecially when  the  absent  parties  are  not 
known,  and  the  defendant  makes  no  ob- 
jection for  want  of  parties,  and  never  com- 
municates who  are  the  proper  parties  against 
whom  the  plaintiff  can  proceed  by  publica- 
tion. But  if  the  distributee  were  alive  and 
his  residence  known,  why  make  him  a  party, 
either  in  England  or  Virginia,  if  he  has  been 
paid  his  share?  It  is  enough,  in  any  case,  to 
make  those  distributees  parties,  who  are 
entitled  to  participate  in  the  fund  which  is 
lo  be  divided.  Branch's  adm'x  Sl  others  v. 
Booker's  adm'r,  3   Munf.  43. 

II.  The  counsel  for  the  appellants  said, 
that  the  exception  to  the  last  report  ought  to 
have  been  sustained.  As  the  sureties  were 
the  parties  most  materially  interested  in  the 
enquiry,  they  were  entitled  to  notice. 

It  was  answered,  that  they  required  the 
account,  and  were  bound  to  attend  to  it. 
They  were  therefore  not   entitled   to   notice. 

III.  Thecounsel  for  the  appellants  said, 
the  principle  was  well  established,  that 
equity  would  decree  in  the  first  instance 
against  a  defendant  who  would  be  responsi- 
ble to  the  other  defendants.  Gamett  &c.  v. 
Macon  &c.,6Cal]349;  Chambertayne  &c.  v. 
Temple,  2  Kand.  384.  Here,  money  to  the 
amount  of  5448  dollars  84  cents  being  ad- 
mitted to  have  been  received  by  Bowden  as 
agent  and  attorney,  and  no  set-olf  against  it 
being  shewn,  a  decree  should  have  been  ren- 
dered against  the  executrix  for  the  amount 
due  the  plaintiff.  Bowden,  having  received 
this  money  in  a  fiduciary  character,  was 
bound  to  exhibit  an  account  of  it,  and  his  ex- 
ecutrix could  not  discharge  herself  by  allei;- 
ingaet-offs  or  disbursements,  without  proving 
them.  Robertson  v.  Archer,  5  Rand.  119. 
The  slaves  conveyed  ought  to  have  been  ac- 
counted for  on  the  same  principle.  It  is  not 
competent  to  the  creditor,  without  the  assent 


Code.ch.   123,  gl, 5,  pp.  474,  476.     And  this    of    the    sureties,    to   cease     bia    pursuit    of 
349 
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237.  a  fund  in  the  handa  of  "an  agent  of  the 
principal,  and  increase  thereby  the 
burthen  upon  the  Bttreties,  Loop  v.  Sum- 
mers, 3  Raod.  511.  On  g-enera!  principles,  a 
plaintiff  in  equity  is  bound  to  proceed 
against  any  property  of  the  principal  debtor 
in  this  country.  But  whether  bound  or  not, 
having  proceeded  against  such  property,  he 
cannot  abandon  the  pursuit. 

It  was  answered,  that  here  the  bill  does  not 
charge  Bowden.  It  merely  calls  for  an 
answer,  and  by  that  professes  a  willingness 
to  abide.  The  answer  of  Bowden's executrix 
does  not  admit  or  deny  that  Bowden  waa 
agent  of  Brown.  It  simply  states  that  Bow- 
den's  estate,  so  far  from  being  indebted  to 
Brown,  is  Uigely  a  creditor,  and  that  the 
means  in  the  hands  of  the  executrix  to  pay 
the  debt  due  Bowden's  estate  are  insufficient. 
So  the  answer  does  not  charge  Bowden's 
estate,  but  discharges  it.  And  against  the 
answer,  there  is  no  proof.  On  the  contrary, 
an  account  is  rendered,  shewing  a  debt  due 
Bowden  from  Brown  of  23000  dollars.  After 
this,  the  plaintiff  ought  not  to  have  l>een 
compelled,  against  her  wilt,  to  pursue  these 
accounts  for  the  benefit  of  the  sureties.  A 
creditor  is  not  bound,  for  the  exoneration  of 
sureties,  to  pursue  estate  of  the  principal 
debtor,  beyond  a  fund  of  the  principal  sub- 
ject to  the  disposition  of  the  court.  Here, 
there  was  no  such  fund.  And  the  sureties 
had  as  good  a  right  to  require  of  the  plaintiff 
to  pursue  any  and  every  person  whom  they 
might  suggest  to  be  Brown's  debtors,  as  they  ' 
bad  to  require  her  to  continue  any  further 
the  pursuit  of  Bowden's  executrix.  But  the 
chancellor  tieing  of  a  different  opinion,  the 
commissioner  acted,  and  made  a  report  which 
exonerates  Bowden's  estate.  It  is  said,  that 
according  to  the  report,  moneys  came  to  the 
hands  of  Bowden  as  agent  and  attorney  in 
fact  of  Brown.  But  what  this  agency  was, 
does  not  appear ;  neither  does  the  report,  as 
to  this  matter,  appear  to  be  based  on  the 
admission  of  mrs.  Bowden.  Admitting. 
238  however,  that  he  was  agent,  ,*and 
received  money  in  that  character,  does 
it  appear  that  he  was  a  debtor  7  So  far  from 
it.  it  is  proved  by  Brown's  deed  of  trust  to 
the  executrix,  that  Brown  was  largely  in- 
debtrdto  Bowden  at  his  death.  As  1o  the 
slaves  conveyed  by  the  deed  of  trust,  to  hold 
that  the  plaintiff  must  have  them  subjected 
to  her  claims  t>efare  she  can  have  a  decree 
against  the  sureties,  would  be  to  compel  her 
to  wait  till  thedeath  of  the  tenant  for  life. 
Morever,  Brown  had  no  right  to  pledge  his 
wife's  reversionary  estate  in  chattels,  so  as 
lo  bar  her  right  of  survivorship.  Uonner  v. 
Martin,  4  Russ.  65;  3  Cond.  Eng.  Ch.  Hep. 
298. 

STANARD,  J.  This  suit  was  commenced 
in  the  court  below  twenty  years  ago,  to  re- 
cover a  widow's  share  of  the  distributable 
surplus  of  her  husband's  estate,  who  died 
ei^ht  years  before  the  suit  was  brought. 
The  decree  that  has  been  rendered,  and 
which  is  now  in  question,  is  for  a  sum  that 
is  inconlesiably  due,  and  is  against  parties 
incontestably  responsible.  Notwithstanding 
this,  it  is  exposed  to  objections  which  have 
been    urged   with   unusual   earnestness   and 


ability  by  the  counsel  of  the   appellants,  aad 
-which  claim  the  gravest  consideration. 

The  first  is,  that  proper  parties  were  not 
made — that  the  other  distributee  or  distrib- 
utees of  the  intestate  were  proper  parties, 
and  no  sufficient  excuse  is  assigned  for 
failing  to  make  him  or  them  parties,  by- 
name  or  description. 

The  bill  treats  the  brother  of  the  intestate 
ae  the  only  kindred  of  the  intestate  entitled 
to  distribution  ;  and  in  respect  to  him  it  sug- 
gests that  he  has  been   paid  his  full   moiety 
of  the  estate,  has  left  the  United  States,  and 
is  residence  is  unknown.    This  suggestion 
not  controverted  by  the  answer. 
By  the  welt  established  practice  of  courts 
of  equity,  all  known  parties  interested 
19      in  a  common  unliquidated  *fund  must 
be   made    parties  in    a    suit     demand- 
ig  an    account  and    share  of    that  fund. 
The  object  of  this  rule  is  to  prevent  multi- 
plicity of  suits,  and  save  the  parties  account- 
able for  the  fund  from  the  harassments  of 
-epea ted  settlements  and  litigation  reapect- 
ng  it.     This  rule  of  practice  is  intended  for 
the  protection  of  the  accounting  party,  aod 
iforced  at  bis  instance  only.     Hence,  ac- 
cording to  the  course  of  the  court  of  equity 
England,  the  objection  must   be  made  by 
demurrer,  either  ore  tenus  or  in  writing,  or 
by  plea  or  answer.     When  the  objection  has 
'  been  made  and  brought  under   notice   of 
court  before  decree,  it  cannot  be  effec- 
tually urged  as  cause  of  reversing  the  decree 
'  a  an  appellate  tribunal.     To  allow   it  to   be 
o  urged  by  a  party  who  has  failed  to  urge  it 
a  the   preliminary  stages  of  the  litigation, 
fter  all  the  expense  and  trouble  of  that  liti- 
ation  shall  have  t>een  incurred,  would  frua- 
rate   the   very   object   sought   by  the   rule. 
That  object  cannot  l>e   attained,  unless  the 
party  for  whose  protection  the   rule  was  es- 
tablished were   required   to  ask   its   applica- 
tion to  prevent  future,  rather  than  frustrate 
passed  litigation,  and  by  its  frustration  ren- 
der future  necessary.     But  this  court  has   in 
several  cases  departed  from  the  english  prac- 
tice, and  treated   the  objection   for   want  of 
parties  as  available  to   warrant  the  reversal 
of  the  decree,  though   not   made  in  the   pre- 
'Iminary   stages   of  the   litigation.     To   the 
ulhority  of  these  cases  I  am  bound  to  yield  ; 
nd  if   the  case  in  judgment  be  not   dietin- 
guishable  from  them,  it  must   add  one   more 
to  the  numerous  and  regretted   examples   of 
protracted  and   expensive  litigation   for  an 
undoubted  right,  rendered  fruitless  by  uo- 
skilfulness  or  mistake  in  the  mode  of  assert- 
ing it. 

In  the  cases  referred  to,  it  has  been  decided 
that  all  residuary  legatees  should  be   parties 
in   a  suit   by   one   or  more    to  recover  tbeir 
shares  of  the  residuum  ;  and  though   the  ob- 
jection that  all  are  D«t  made  parties  be 
240      *not  taken  in  the  court  below,  it    may 
be  taken,  and  will  justify  the   reversal 
of  the  decree,    in  the   appellate   court.     The 
effect  of  these  decisions  is  to  save  thedefend- 
the  benefit  of  the  objection  for  the  want 
of  parties  by  reason    of  the   omission  of   one 
more    residuary  legatees,   after   decree. 
igh  not   made   by    demurrer,  plea   or  an- 
r.     In    each   of    these   cases,   had   there 
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been  a  demurrer  for  that  cause,  it  would 
have  tteeti  sustained.  It  so  appeared  to  the 
appellate  court ;  and  Bubmission  to  the  au- 
thority of  the  decisions  made  in  them  does 
not  nec«ssaril;  result  in  reversal  for  such  an 
Objection,  unless  it  appears  that  had  the  de- 
fendant taken  it  in  the  preliminary  stages 
of  the  litigation,  it  must  have  been  sus- 
tained. Does  it  so  appear  in  the  case  in 
judgment?  The  bill  substantially  allef^es, 
that  the  brother  of  the  intestatq  was  his  next 
of  kin,  and  entitled  as  such  to  a  moiety  of 
the  distributable  surplus,  which  had  been 
paid  to  him,  and  that  he  had  departed  from 
the  state,  and  his  residence  was  unknown. 
Would  a  demurrer  to  the  bill  for  failing'  to 
make  this  attsent  t)rothcr  a  party  have  been 
sustained  7  It  would  not,  unless  it  be  nec- 
essary to  make  parties  those  who  were  claim- 
ants on  a  common  fund,  but  whose  shares 
have  t>eeD  paid  by  the  accountable  defend- 
ant. Such  necessity  doesnot,  inmy  opinion, 
exist.  Such  necessity  does  not  result  from 
the  spirit  and  object  of  the  rule  of  practice. 
I  cannot  doubt  that  the  admitted  allegation 
that  one  of  the  residuary  legatees  has  been 
satisfied,  obviates  the  necessity  of  making 
him  a  party,  in  a  litigation  to  recover  the 
shares  of  the  others.  If  this  be  ao,  then  had 
the  defendant  in  this  case  demurred,  he 
would  have  admitted  the  fact  that  justified 
the  omission  to  make  the  distributee  a  party  ; 
and  failing  to  demur,  had  he  objected  by 
plea  cr  answer  the  failure  to  make  the 
brother  a  party,  the  plea  or  answer  must 
have  denied  the  fact  on  which  the  plaintiff 
had  justified  the  failure :  and  no  such  denial 

has  been  made. 
211  ■"Fucthermore,     the      cases      before 

mentioned,     in    which,   in    eEFect,   the 
benefit  of   the  demurrer  has  been  allowed  in 
the  appellate  court  though  not  taken  in   thi 
inferior  court,  were   suits   by   residuary  leg 
atees ;  and  in  each  case  the  bills  or  wills  un- 
der which  the  claim  was  made,  shewed  that 
there   were  other    legatees,     and  who   they 
were,  and  DO  excuse  was  offered   for  failing, 
to  make  them  parties.     This  case  is  that  of  a 
distributee   entitled   to    a   fixed    pot^ion   o1 
the  estate  without    regard  to  the   number  of 
the  other  distributees,  and  those  other  <1 
tributees     not     known,     or     at     least     i 
ascertained  by  the  court  to  be  known,  to  t 
plaintiff.     While  the  rule    of  practice  in 
rialily  charges  on   the  plaintiff  claiming 
residuary   legatee,  the   duty   of   making   all 
residuary  legatees  parties,   if  the  objectii 
for  the  omission  be  taken  in  due  time,  that 
is  not  the   case   with  respect  to  a  distributee 
plaintiff,  anless  it  afiirmatively  appear  that 
next  of  kin,  other    than    the     plaintiff,    " 
known  to  the  plaintiff  ;  and  unless  it  so 
pear,  the  suit  proceeds,  and  (if  asked   for 
its  progress)  an  enquiry  will  be  directed  to 
be  made  by  the  master. 

It  is  objected   further,   that  there  may  be 
dislibutees  other    than    the    brother: 
though   not    known,    distributees,    by 
■jeneral  description    of    distributees,   c 
to  have  been  made  parties  by  the  bill. 
objection  is  not  well  founded.    1st,  Because 
the  bill  has  treated  the  brother  as  the  only 
distributee ;  and  that  not  being  controverted, 
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there  was  no  occasion  for  the  plaintiff  to. 
seek  out  or  make  other  parties.  2ndlv,  If 
had  been  admissible  to  act  on  the  sup- 
position that  there  were  other  but  unknown 
distribntees.  the  proper  course  would  have 
been,  not  that  suggested  by  the  objection, 
but  by  a  direction  to  the  master  to  enquire 
and  state  to  the  court  who  were  the  next  of 
kin  ;  and  this  enquiry  the  defendants  might 
have  had,  if  the  case  had  left  room  for  it, 
nd  they  had  thought  proper  to  ask  it. 
Cooper's  Eq.  PI.  39-40;  Mitf.  PI.  by 
42  Jeremy.  167,  et  seq.  My  "conclusion 
is,  that  the  decree  was  not  premature 
a  favour  of  the  plaintiff,  by  reason  of  want 
of  proper  parties. 

The  more  serious  question  is,  was  it  pre- 
alure  as  to  the  appellants,  because  rendered 
before  due  ptirsnit  of  the  effects  of  the 
principal,  the  absent  defendant?  The 
appellants,  being  sureties,  have  a  ju6t  claim 
to  have  the  demand  satisfied,  if  it  could  f>e 
of  the  effects  of  the  principal,  if  they 
were  accessible.  Thisis  an  equity  springing 
from  the  relations  of  thecodefendanis,  and 
operating  between  them,  not  against  the 
plaintiff.  It  is  subordinate  to,  and  should  not 
be  peimitted  to  control  or  impair  the  rights 
of  the  plaintiff,  to  whom  both  principal  and 
equally  bound.  It  justly  claims 
the  fostering  care  of  a  court  of  equity,  and 
should  be  enforced  as  far  as  it  can  be  with- 
out mat^ially  impairing  or  delaying  the 
rights  to  which  it  is  subordinate.  To  permit 
"  to  impair  or  delay  those  rights,  would  be 
do  certain  injustice  to  the  party  holding 
the  paramount  claim,  in  the  pursuit,  perhaps 
of  the  means  of  doing  justice  to 
the  subordinate  one.  If  the  pursuit  prove 
abortive,  then  uncompensated  wrong  will 
been  done  by  the  postponement  of  the 
ind  ascertained  demand  of  the  plaintiff : 
and  if  otherwise,  the  injury  of  this  delay 
will  have  been  inflicted  on  the  plaintiff,  and 
all  the  benefit  of  the  pursuit  enure  toothers  ; 
and  the  chance  of  obtaining  the  means 
of  doing  justice  between  the  defendants 
will  have  been  purchased  at  the  expense  of 
certain  injustice  to  the  plaintiff.  This 
would  not,  in  my  estimation,  be  reconcile- 
able  with  the  precepts  of  sound  reason,  the 
principles  of  equity,  or  doctrines  inculcated 
directly  or  inferentially  by  the  decisions  of 
this  court.  When  relief  is  sought  against 
parties  holding  the  relation  of  principal  and 
surety,  this  court  will  so  far  defer  to  the 
equity  arising  from  such  relation,  as  to 
protect  it  from  the  caprice  of  the  plaintiff, 
and  give  it  effect  if  it  can  tie  done 
243  "without  essentially  derogating  fiom 
the  right  of  the  plaintiff.  In  the  case 
of  Chamberlayne  and  others  v.  Temple,  2 
Kand.  3S4,  all  the  parties  were,  in  the  opinion 
of  the  court,  liable  to  the  plaintiff,  but 
between  themselves  equity  required  a 
rateable  contribution  ;  and  as  the  ma- 
terials were  all  in  the  record,  to  make  an 
apportionment  of  the  burthen  according 
to  the  requirements  of  this  equity,  without 
materially  delaying  the  plaintiff,  the  court 
directed  such  apportionment :  but  it  is 
expressly  adjudged  that  it  was  not  justifi- 
able to  subject  the  plaintiff  to  material  delay 
351  O 
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or  detriment,  to  give  efFect  to  this  equity 
between  the  defeiida.Dt ;  and  the  plain  infer- 
ence from  (tie  case  is,  that  the  delay  incident 
to  the  adjustmeiit  of  the  unliquidated  ac- 
couata,  to  furnish  the  means  of  apportion- 
ment, would  not  be  justifiable.  In  the  case 
of  Dabney's  adm'r  et  al.  r.  Smith's  leg-ateea, 
5  Leigh  13,  the  personal  representative  of 
the  aheriff,  the  administrator  of  hia  deputy 
who  conducted  the  administration,  and  the 
solvent  sureties  of  the  sheriff  were  defend- 
ants; and  a  decree  having  been  rendered 
against  the  personal  representatives  of  the 
sheriff  and  deputy,  de  bonis  teslatoris,  and 
the  execution  on  that  decree  being  returned 
nulla  bona,  a  decree  was,  on  motion,  ren- 
dered against  the  sureties  of  the  sheriff ;  the 
court  disregarding  the  objection  of  those  sure- 
ties, that  in  equity,  for  their  exoneration,  the 
demand  ought  to  be  charged  on  the  sureties 
of  those  representatives  by  an  accountto  es- 
tablish a  devastavit,  and  on  the  real  estate  of 
the  principal  and  the  surety  of  the  deputy 
sheriff,  and  the  plaintiffs  should  be  put  in 
pursuit  of  satisfaction  from  these  sources, 
before  the  sureties  should  lie  subjected  to 
the  decree.  The  doctrine  of  Chamberlayne 
V,  Temple  is  there  recognized,  and  it  is 
adjudged  that  in  the  pursuit  of  satisfaction 
from  the  principal  or  those  resiiunaible  for 
his  estate,  no  measure  subjecting  the 
plaintiff  to  material  injury  or  delay  should  be 
required  as  preliminary  to  the  decree  against 
the  sureties.  In  that  case  the  decree 
244  was  in  the  first  'instance  rendered 
against  the  representative  of  the  prin- 
cipal ;  and  that  course  of  practice  is  pre- 
scribed by  the  consideration,  that  if  a  joint 
decree  were  rendered  against  principal  and 
sureties,  the  plaintiff  or  officer  might 
capriciously  or  carelessly  levy  the  amount 
from  the  effects  of  the  sureties,  and  frustrate 
their  equity  to  have  the  satisfaction  sought 
from  the  principal,  if  attainable  without 
material  delay;  and  by  the  further  consid- 
eration, that  until  a  return  of  nulla  bona 
on  the  execution  upon  that  decree,  it  did  not 
appear  of  record  that  a  devastavit  had  been 
committed  which  rendered  the  sureties 
chargeable.  In  that  case,  when  an  account 
became  necessary  for  the  further  pursuit  of 
satisfaction  from  the  effects  of  the  principal, 
or  from  responsibilitiesfor  thoseeffects,  the 
plaintiff  was  liberated  from  that  further 
pursuit,  and  the  surety  was  told  that  "he 
must  content  himself  with  his  right  of 
subrogation,  and  take  upon  himself  that 
pursuit,  as  the  consequence  of  his  having 
become  sponsor  for  the  principal." 

Under  the  guidance  of  these  doctrines,  I 
proceed  to  the  enquiry.  Was  the  decree  in 
the  case  in  judgment  prematurely  rendered 
against  the  sureties  ? 

It  is  not  questioned  that  the  plai: 
resorted  properly  to  a  court  of  equity  for 
relief,  making  the  absent  administr 
and  his  resident  snreties  parlies.  With 
these,  William  Bowden  is  also  made  a  party, 
on  the  suggestion  that  effects  of  the  absent 
administrator  have  been  put  in  his  hands  tc 
pay  debts  ;  and  though  the  plaintiff  declines 
to  charge  positively  that  such  effects  have 
been  placed  in   Bowden's  hands.  Bowden   is 


called  on  to  say  whether  the  fact  be  so  or 
not.  The  answer  of  mrs.  Bowden  the 
executrix  states  that  her  testator,  so  far 
from  being  indebted  to  Brown,  or  having  in 
his  hands  any  estate  to  satisfy  the  plaintiff's 
claim,  was  a  creditor  of  Brown  to  a  consider- 
able amount ;  that  Brown  is  still  considerably 
indebted  to  her  as  executrix, and  had  given  her 
security  on  a  reversionary  interest  in  cer- 

245  tain  *slaves   which   he  claimed  in  right 
of  his  wife,  and  which  if  sold  would  be 

inadequate  to  pay  the  debt.  In  March  1826, 
the  case  standing  on  the  bill  and  answer  in 
respect  to  this  defendant,  without  any  other 
evidence  in  regard  to  the  effects  of  Brown  in 
the  hands  of  Bowden,  and  an  account  hav- 
ing  been  taken  ascertaining  the  nncontesled 
balance  that  was  ultimately  decreed  to  the 
plaintiff  as  her  share  of  her  husband's  estate, 
there  was,  in  my  opinion,  no  just  impedi- 
ment to  a  decree  at  that  time  for  that  balance, 
and  injustice  was  done  the  plaintiff  by  the 
failure  to  render  the  decree  at  that  time. 
Alt  the  delay  since  has  done  wrong  to  the 
appellee;  and  I  think  that  nothing  in  the 
record  justifies  a  further  delay,  and  that 
the  decree  ought  to  be  affirmed. 

PARKER.  J.,  concurred  in  this  opinioa. 
and  CABELL.  J.,  in  that  of  the  president. 

BROOKE,  J.  I  think  there  is  no  doubt 
on  the  fiist  point  in  this  case,  the  want  of 
parties.  The  general  doctrine  is,  that  if  a 
person  who  ought  to  be  a  party  departs  from 
the  jurisdiction  of  the  court,  the  plaintiff  can- 
not be  required  to  make  him  a  party.  Mitf, 
PI.  book  2,  ch.  3.  If  a  sufficient  reason  for 
not  bringing  a  party  tiefore  the  court  is 
sugKested  by  the  bill,  as  if  a  party  is 
resident  out  of  the  jurisdiction  of  the 
court,  and  that  fact  is  charged,  a  demurrer 
will  not  hold.  Nor  does  the  act  direct- 
ing the  method  of  proceeding  In  courts 
of  equity  against  absent  debtors  affect  that 
doctrine.  That  act  was  in  ease  of  creditors 
whose  debtors  were  absentees,  to  enable 
them  to  obtain  their  debts  from  resident 
debtors  of  the  absentees.  It  does  not  apply 
to  prevent  a  creditor  or  legatee  from  proceed- 
ing against  the  resident  sureties  of  the  ab- 
sent debtor  or  personal  representative.  The 
facta  alleged  io  the  bill,  that  George  the 
brother  of  the  appellee's  husband  had  been 
paid  the  amount  due  him,  that  he  had  left 
the   country,   and   that,    if  alive,    his 

246  "residence   was   not  known,    (none  of 
which  circumstances  are  denied  by  the 

defendantH.)  place  the  case  on  different 
ground  from  the  case  of  Richardson's  ex'or 
V.  Hunt,  2  Munf.  148.  The  objection  to  the 
want  of  paitie^,  I  think,  has  nothing  in  it. 
The  second  point  is,  that  the  plaintiff  hav- 
ing made  William  Bowden  a  party,  pa  being 
indebted  Io  the  absentee  Brown  the  adminis- 
trator, she  ought  to  have  pursued  her  claim 
against  him  or  his  representatives,  until  the 
assets  in  their  hands,  if  any.  were  ex- 
hausted, before  the  defendants  the  sureties 
should  be  made  responsible.  I  think  it  must 
be  admitted  that  the  plaintiff  was  under 
no  obligation  to  make  Bowden  a  party; 
but  having  made  him  a  party  in  ease  of 
the  sureties,  I  do  not  think  she  was  bound 
to  proceed   against   his   executrix,   when   it 
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w«8  fouad  that  if  there  were  any  debt  due 
bj  Bowden,  the  amoant  could  not  be 
certained  but  "by  a  prolix  proceeding: 
get  at  the  reveraiouary  interest  of  Brown's 
wife  in  some  slaves.  On  the  contrary, 
I  think  that  upon  the  coming  In  of  thi 
answer  of  Bowden's  executrix,  the  plain 
tiff  should  have  had  a  decree  for  the 
amount  of  her  claim  against  the  absent  ad- 
ministrator and  hia  sureties,  leaving  it  to 
them  to  seek  indemnity  from  Bowden's  es- 
tate, if  they  really  thought  he  was  indebted 
to  Brown,  the  administrator  and  absentee. 
On  these  grounds,  I  am  (as  I  was  on  the 
former  argument  of  the  case)  for  affirming 
the  decree. 

TUCKER,  P.  This  case  has  again  been 
fully  argued,  and  although  I  am  etill  of  opin- 
ion that  the  decree  should  be  reversed,  yet 
upon  the  question  of  parties  my  views  have 
tieen  somewhat  changed.  Concurring  heart- 
ily in  the  principle  of  former  decisions  as 
to  the  right  of  an  executor  or  hia  surety, 
wben  sued  by  a  residuary  legatee  or  distril>- 
ntee,  to  require  that  all  such  legatees  or 
distributees  should  be  parties,  I  am  of  opin- 
ion that  it  is  a  right  which  is  conceded 
247  for  his  own  benefit,  and  'which  he 
may  therefore  waive.  I  am  moreover 
of  opinion,  upon  the  principle  stated  a  few 
days  past  in  Manns  v.  Flinn's  adm'r*  that 
as  that  right  was  not  insisted  on  or  asserted, 
it  must  be  taken  to  be  waived,  or  at  least  it 
cannot  for  the  first  time  be  asserted  here. 
I  am  therefore  of  opinion  that  there  was  no 
error  in  not  making George  a  party  de- 
fendant, the  defendants  not  having  made 
the  objection  in  the  court  below,  and  the 
extent  of  the  complainant's  rights  being 
capable  of  ascertainment  without  him. 

On  the  other  point  my  opinion  is  unshaken, 
and  is  indeed  confirmed  and  strengthened 
by  the  forcible  views  presented  in  the  ar- 
gument by  the  counsel  of  the  appellants. 
Even  if  it  be  conceded  that,  upon  the  princi- 
ples of  Dabney's  adm'rand  olhersv.  Smith's 
legatees,  5  Leigh  13,  (which  I  fully  approve) 
there  was,  in  the  commencement  of  the  suit, 
no  obligation  on  the  complainant  to  pursue 
the  funds  in  the  hands  of  Bowden,  yet  after 
having  instituted  that  proceeding,  and  by  it 
attached  those  funds  in  the  hands  of  the 
home  defendant,  she  was  bound  in  good 
faith  to  retain  any  Hen  she  acquired.  But 
for  this  course  of  proceeding,  the  defendants 
would,  it  may  be  presumed,  have  taken  that 
pursuit  upon  themselves.  The  complainant 
having  done  so,  they  were  lulled  into  secu- 
rity. For  seven  or  eight  years  the  case  was 
depending,  and  mrs.  Bowden's  answer  hav- 
ing t>een  entirely  unsatisfactory,  an  order, 
and  then  an  attachment,  was  moved  for 
against  her,  to  compel  her  to  answer  inter- 
FOf^tories.  Thus  far  the  sureties  were  led  to 
believe  that  redress  was  in  the  first  instance 
sought  from  her ;  when  all  at  once  the  plain- 
tiff abandons  the  pursuit,  and  moves  to  dis- 
cbarge the  attachment,  which  the  defeadants 
thereupon  instantly  pray  may  be  enforced. 
It  is  enforced.  Mrs.  Bowden  confesses 
that  5000   dollars    came  to  the  hands  of  her 
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husband  as  the  agent  of  the  administrator, 
but  she  says,  through  her  agent,  that 

248  the  "administrator  was  indebted  to  her 
husband  to  a  much  larger  amount.    Of 

this  she  furnishes  no  evidence  ;  and  herein, 
the  case  is  like  that  of  Beckwith  v.  Butler, 
1  Wash.  224.  In  this  state  of  things  a  decree 
is  rendered  against  the  sureties,  and  being 
in  its  character  final,  (for  the  plaintiff  has 
attained  the  object  of  her  suit,)  it  operates  a 
dismissal  as  to  mrs.  Bowden,  if  it  does  not 
discharge  her  from  all  future  claim.  The 
effect  therefore  is  to  remove  the  lien,  if  there 
was  any,  of  the  attachment,  and  to  let  loose 
the  funds  which  the  suit  in  effect  had  im- 
pounded. A  stronger  case  cannot,  I  think, 
be  presented.  The  plaintiff,  by  her  course 
of  proceeding,  has  lulled  the  defendants  into 
security  ;  she  has  failed  to  pursue  with  dili- 
gence a  fund  that  might  i»ave  been  avail- 
able, and  has  in  effect  released  it  by  taking 
a  final  decree  against  the  sureties  and  waiv- 
ing any  decree  against  the  garnishee. 

It  is  said,  indeed,  that  the  creditor  should 
not  be  compelled  to  go  on  with  a  pursuit  that 
might  delay  him  :  and  as  a  general  principle 
this  is  undoubtedly  true.  Dabney's  adm'r 
and  others  V.  Smith's  legatees,  5  Leigb  13, 
The  prosecution  of  this  suit  manifests  no 
unusual  haste  or  diligence.  In  eight  years 
the  plaintiff  might  by  reasonable  diligence 
have  brought  about  a  full  investigation  of 
the  accounts  between  Brown  and  Bowden, 
and  have  ascertained  the  truth  of  the  allega- 
tion of  mrs.  Bowden,  (which,  by  the  way, 
had  not  the  sanction  of  her  oath.l  of  the  ex- 
istence of  a  debt  to  her  husband  from  Brown 
of  33000  dollars.  That  debt  she  v^aa  bound 
to  prove.  It  would  lead  to  most  mischievous 
consequences  to  decide  that  a  garnishee,  who 
has  funds  in  his  hands  by  his  own  ackaovrl- 
edgment,  should  sweep  them  off  by  a  round 
assertion  that  be  has  demands  more  than 
adequate  to  the  amount  of  them,  without  a 
shadow  of  proof  of  the  existence  of  those 
demands.  Here,  indeed,  the  allegation  has 
not  even  the  support  of  the  party's  own  oath  ; 
for  the   anomalous  case  is   presented 

249  'of  a  defendant  purging  herself  from  a 
contempt,  not  only  without  oath,  but 

through  an  agent  merely.  The  proceeding 
was  altogether  irregular,  as  was  also  the 
failure  to  give  notice  to  the  sureties  of  the 
proceeding  of  the  commissioner.  This  was 
peculiarly  necessary  in  this  case.  For  al- 
though it  is  true  that  at  this  stage  the 
attachment  was  prosecuted  at  the  Instance 
of  the  sureties,  yet  as  it  was  impossible  for 
them  to  know  when  mrs.  Bowden  would 
attend  to  discharge  the  attachment  by  sub- 
mitting to  be  examined,  it  was  incuml>ent 
on  the  commissioner  to  give  them  notice, 
that  they  might  attend  for  the  purpose  of 
putting  the  proper  interrogatories. 

I  am,  upon  the  whole,  of  opinion  to  reverse 
the  decree,  and  send  the  cause  back  for  fur- 
ther proceedings  against  the  funds,  of  what- 
ever kind,  in  the  hands  of  the  garnishee, 
which  are  chargeable  with  the  plaintiff's  de- 

Tbe  decree  entered  in  the  court  of  appeals 
was  as  follows  : 

"The  court   is   of   opinion    that  it   would 
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have  been  improper  to  postpone  a  decree  in 
favour  of  the  appellee  against  the  appellants, 
until  a  Hnal  settlement  of  the  accounts  be- 
tween the  estate  of  Bowden  and  the  absent 
defendant,  and  the  enforcement  of  any  claim 
that  on  such  account  might  be  shewn  1 
due  from  the  estate  of  Bowden  to  the  absent 
defendant,  or  until  the  equity  of  redemption 
in  the  slaves  conveyed  by  the  absentdefend' 
ant  as  a  security  for  any  balance  he  might 
owe  Bowden'B  estate  had  been  pursued, 
as  far  as  it  could  be  made  available,  charged 
with  the  appellee's  claim  ;  and  that  the  de- 
cree in  favor  of  the  appellee  against  the  ap- 
pellants was  not  prematurely  rendered.  The 
court  is  further  of  opinion  that  as  the  decree 
appealed  from  made  no  final  disposition  of 
the     matter  in    controversy     in    respect  to 

the  executrix    and  estate   of  William 
2S0      •Bowden.  that  decree  did  not  preclude 

the  plaintifF,  should  the  decree  agai  ' 
the  appellants  prove  unavailing,  from  farther 
proce^ings  against  the  executrix  and  estate 
of  William  Bowden,  nor  the  appellants,  i  " 
they  satisfied  or  discharged  the  claim  of  the 
plaintiff,  from  enforcing  their  right  of  sut>- 
rogation,  by  causing,  on  their  application  ' 
the  court  by  petition  or  cross  bill,  such  far- 
ther proceedings  to  be  had,  either  in  I 
name  of  the  appellee  or  their  own.  and 
either  mode  at  their  costs,  so  as  to  obtain 
this  suit  such  relief  as  could  have  been  ob- 
tained by  the  appellee,  against  the  executrix 
and  estate  of  Bowden,  or  from  the  said  equity 
of  redemption,  had  no  decree  been  rendered 
against  the  appellants;  and  that  this  right 
to  cause  such  farther  proceediaes  to  be  had 
should  still  be  preserved  to  the  appellee  and 
appellant;  and  that  if  such  farther  proceed' 
inga  be  not  had  within  a  reasonable  time  after 
this  case  shall  return  to  the  superior  e< 
the  suit,  as  to  the  representative  and  estate 
of  William  Bowden,  ought,  at  the  instance 
of  such  representative,  to  be  dismissed  for 
want  of  prosecution,"  Therefore,  decree 
affirmed  with  costs,  and  cause  remanded  for 
farther  proceedings  to  be  had  therein  accord- 
ing (o  the  principlesof  the  foregoing  opinion 
and  decree.  

251  •Moss  V.Green. 

April.  IBS*.  Richmond. 
W  Am.  Dec.  Ttl.l 
Condltloasl  Sak-Wbea  NttMortgrngt^-Cta  at  Bar 

—A.  lielDB  In  want  of  money.  B.  hXa  friend  applle: 
to  C  to  lead  It,  wblch  the  latter  refuses,  but  say: 
be  will  advance  the  money  uiwq  condUinu  that  A 


a  parti 


a  fair* 


A  coDversation  ensues  as  to  the  value  of  cht 
andMDOIa  died  on  as  a  fair  price.  Whereupon 
C.  airees  thai  If  A.  wlli  convey  tbe  slave  to  him, 
be  will  advance  the  monev  that  IB  wanted,  and  If 
It  la  returned  at  cbrialmaa  with  Interest,  he  will 
release  tbe  slave,  and  If  It  Is  not  returned  by  that 
time,  be  will  make  It  MOO,  and  keep  tbe  slave. 
belag  Informed  of  this  proposltloa.  declares  1 


i.— Tbe  priDclpal  case  U 
Barp  V.  Bootbe.  S*  Gratt-  3T5.  See  seoerall 
graphic  noli  on  "Hortsages"  appended  to 
V.  Stuart,  flQratt.  1»7. 


self  wjlllag  to  comply  wltb  It,  and  observes  that 
the  slave  Is  tbe  one  he  preferred  to  sell,  and  that 
he  thinks  1000  a  fair  price.  Afterwards  A.  and  C 
Eo  tosether  to  a  scrtveoer.  and  request  blm  to 
write  a  conditional  bill  of  sale  for  the  slave,  wblcb 
he  writes  accordinEly.  and  Itis  thereupon  ezecn ted 
by  A.  It  eipresaes  on  Its  face  tbit  A.  In  consider- 
ation of  tsn  81)  cents,  which  is  paid  to  him.  baa 
bargained  and  sold  the  slave  to  C  with  the  follow- 
loe  conditions,  to  wit:  If  A.  shall  pay  to  C  tbe 
sum  of  t3»3  a»  ceau  on  or  before  tbe  !Sth  of 
December  tollowlns.  with  lawful  Interest  from 
the  dace,  then  tbe  conveyance  li  to  be  void:  but  If 
A,  shall  fail  to  return  tbe  said  sum  and  InteresL 
on  ortwfore  UieZSth  of  December,  he  obllKea  him- 
self, upon  C.'B  pay IDK  him  tbesumortaMll  cents, 
(whlcb  makes  np  tbe  MOO)  to  deliver  to  C.  the 
slave,  and  make  bim  a  complete  title.  A.  falllDE 
to  make  paymenton  or  before  the  Z6th  of  Decem- 
ber. C.  gets  possession  of  the  slave,  aud  Insists 
that  tbe  transaction  is  a  condltlooal  sale,  whlcb 
he  cao  make  at>solate  by  payiuff  tbe  tBM  II  cents: 
whereas  A.  contends  It  is  a  mortease,  which  be 
may  redeem  by  paylajr  tbe  tSBa  8B  cents  witli 
Interest.  Hiu).  tbe  transaction  is  a  conditional 
sale,  and  not  a  mortKase:  dlsseatlentibasTccxaK. 
P.  and  BBOOEi,  J. 
SuBe-equltyJnrlHllctlaii-MiilIlpllcllr  •!  Salt»-Oa- 
crae  for  PayiHDl  by  V«dea.-A.  failing  in  bis  bill 
to  redeem,  tbe  Question  arises  whether  a  court  of 
equity  baa  JnrisdlcUon  to  make  any  decree  as  to 
Lbelsaeii  cents,  which  C.  in  his  answer  declared 
blBwllhneuess  to  pay.  Hiuj.  nuder  the  circnm- 
Btaocea.  equity  may  put  a  stop  to  further  UUsatlon. 
and  decree  the  payment  of  that  sum  with  interest, 
but  without  costs. 

The  principal  question  in  this  cause, 
namely,  whether  the  transaction  be- 
252  tween  the  parties  was  a  mortgage  or  *a 
conditional  sale,  depended  chiefly  upon 
the  following  writing,  executed  by  Green 
and  delivered  to  Moss,  which  the  latter  pro- 
duced and  filed  with  his  answer: 

"Know  all  men  by  these  presents  that  I 
John  Green,  for  and  in  consideration  of  tbe 
sum  of  three  hundred  and  ninety-three  dol- 
lars and  eighty-nine  cents  to  me  in  hand 
paid,  as  hereafter  mentioned,  by  James 
Moss,  have  bargained  and  sold  unto  the  said 
James  Moss  three  negroes,  to  wit.  Creasy 
and  her  two  children,  and  her  future  increase ; 

have  and  to  hold  the  said  negro  woman 
Creasy  and  her  two  children,  to  wit,    Eliza 

id  Lucy,  and  her  increase,  to  him  the  said 
James  Moss,   his  heirs  and  assigns  forever, 

ith  the  following  conditions,  to  wit ;  if  the 
said  John  Green,  his  heirs  or  assigns,  shall 
well  and  truly  pay  to  the  said  James  Mosa, 
rs  or  assigns,  the  said  sum  of  three 
hundred  and  ninety-three  dollars  and  eighty ■ 
'ne  cents,  paid  the  said  Green  as  above,  on 

before  the  twenty-fifth  day  of  December 

xt,  with  lawful  interest  from  the  date 
hereof,  then  the  above  conveyance  to  be  void 
>nd  of  no  effect ;  but  if  the  said  John  Green 
shall  fail  or  neglect  to  return  the  said  sum 
of  three  hundred  and  ninety-three  dollars  and 
eighty-nine  cents  and  the  interest,  on  or 
before  the  said  twenty-fifthday  of  December, 
the  said  John  Green  obliges  himself,  his 
heirs  or  assigns,  npon  the  said  James  Moss 
paying  him  the  at^^*  P'  (wa^nndred  and  six 
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dolSara  and  eleven  cents  to  make  the  Bum  of 
sik  hundred  dollars,  the  constderation  value 
of  the  said  negroea,  to  deliver  to  the  said 
James  Moss,  his  heirs  or  assigns,  the  said 
negro  woman  Creasj  and  her  two  children, 
to  nit,  Gliza  and  Lucy,  and  her  increase,  and 
make  him  a  complete  title  to  the  said  negroes. 
In  witness  whereof  the  said  John  Green  hath 
hereunto  set  his  band  and  seal  this  second 
day  of  November  1819. 

John  Green  [Seal.]" 
Witness, 
Howell  Myrick. 
253  *On  the    13th   of   June   1S21,  Green 

filed  a  bill  in  the  superior  court  of 
chancery  holden  at  Richmond,  wherein  hia 
case  was  stated  rather  imperfectly. 

A  supplemental  bill,  filed  in  January  1822, 
staled  the  case  as  follows  :  That  in  Septem- 
ber 1819,  the  complainant,  having  occasion 
for  money  to  aid  him  to  pay  off  an  execution 
issued  against  him  by  Lynch  and  Carter  on  a 
judgment  rendered  in  Sussex  superior  court, 
and  to  redeem  a  negro  girl  of  his  named 
Rhoda,  taken  under  the  execution,  applied 
(through  mr.  William  Parham)  to  James  Moss 
for  the  loan  of  money  for  that  purpose.  That 
Moss  agreed  to  lend  the  money  on  the  follow- 
ing terms,  viz.  that  for  the  loan  of  the  money, 
the  complainant  should  give  him  a  con- 
ditional bill  of  sale  for  a  negro  woman  named 
Creasy,  and  her  two  children  named  Bliza 
and  Lacy,  redeemable  by  the  payment  of  the 
money,  with  interest,  at  Christmas  following. 
That  Rhoda  was  sold  by  the  sheriff  about  ten 
days  after  Sussex  court,  in  October  1819,  and 
was  cried  out  to  Moss  as  the  highest  bidder, 
at  about  the  price  of  230  dollars,  or  perhaps 
3  or  4  dollars  more.  That  Moas  agreed  pes- 
ttively,  l>efore  and  at  the  sale,  that  the  com- 
plainant should  have  the  right  of  redemption 
on  the  terms  aforesaid.  That  no  money  wa* 
then  paid,  but  it  was  agreed  to  be  paid  by 
Moss  at  the  next  Sussex  court,  and  the  sheriff 
gave  &foBS  a  bill  of  sale  for  Rhoda,  until  the 
conditional  bill  of  sale  for  Creasy  &c.  should 
be  drawn.  That  the  said  execution  being  for 
a  considerable  sum,  and  the  complainant  not 
having  a  sufficient  sum  to  pay  it  off,  he  bor- 
rowed of  Moss  the  farther  sum  of  23  dollars 
56  cents  Virginia  money,  and  about  140  dol- 
lars 39  cents  North  Carolina  bank  notes  at  7 
dollars  discount,  and  at  the  same  time  exe- 
CDted  to  Moss  a  conditional  bill  of  sale  for  th« 
said  negro  woman  Creasy  and  her  two  chil- 
dren, expressing  on  the  face  of  it,  as  thf 
complainant  believes,  that  he  should  have  the 
right  of  redeeming  them  on  the  twenty - 
254  fifth  day  of  December  *next.  That  the 
complainant  was  to  retain  possession 
of  the  slaves.  That  it  was  stipulated  by 
Moss,  that  if  the  complainant  did  not  pay  the 
said  borrowed  money,  with  interest,  on  the 
2Sth  of  December  ensuing,  then,  if  Moss 
should  pay  the  complainant  the  sum  of  206 
dollars  and  11  cents,  the  complainant  should 
deliver  up  to  him  the  said  negro 
Creasy  and  her  said  two  children, 
the  25th  of  Deceml>er,  the  complainant  had 
the  mobey  with  interest  ready  to  pay,  bnt 
was  very  much  indisposed,  and  did  not  carry 
and  offer  it  to  Mobs,  nor  did  Moss  offer  hii 
then  or  since,  the  said 


ents,  or  any  part  of  it  (if  that  could  have 
iledhim).  That  on  the  said  Z5th  of  De- 
cember, however,  the  said  woman  with  her 
'O  children  ran  away  from  the  complainant 
Moss,  and  he  has  detained  them  ever  since. 
That  on  the  27th  of  December,  that  is,  two 
days  after  the  time  for  redemption.  Moss 
came  to  the  complainant,  near  hia  dwelling- 
house,  and  complainant  stated  to  him  hia  in- 
disposition on  the2Sth,  but  that  he  had  then, 
and  still,  the  Imrrawed  money  ready  to  pay 
to  him.  as  he  wished  to  redeem  the  woman 
and  her  two  children.  That  Moss  then  told 
complainant,  explicitly,  that  he  would 
permit  him  to  redeem  them  ;  that  they 
had  been,  since  the  25th  of  December,  at  his 
house,  and  he  would  keep  them  ;  that  he  bad 
got  the  advantage  of  complainant,  and  would 
keep  it.  But  Moss  made  no  tender  or  offer 
pay  him  the  said  sum  of  20A  dollars  and  11 

Moss  is  made  defendant  to  t}oth  the  orig- 
inal and  the  supplemental  bill:  and  the 
prayer  is,  that  complainant  be  permitted  to 
redeem  Creasy  and  her  two  children,  on  pay- 
ing up  the  sum  borrowed,  with  interest ;  that 
Moss  may  be  compelled  to  pay  a  reasonable 
for  Creasy  from  the  25th  of  December 
1819.  till  he  shall  deliver  her  up  to  the  com- 
plainant ;  that  he  be  also  decreed  to  deliver 
up  the  bill  of  sale  for  Rhoda  ;  and  for  gen- 
eral relief. 

■Moss  answered,  saying,  that  the 
allegations  in  the  bill  as  to  Green's 
borrowing  money  from  him  are  untrue :  that 
Green  applied  to  him  for  a  loan  of  money, 
through  one  of  his  neightKiurs,  but  he  de- 
clined the  application  ;  that  afterwards  a  ne- 
gro belonging  to  Green,  to  wit.  Rhoda,  being 
exposed  to  public  sale,  defendant  purchased 
her  at  the  sale,  being  the  highest  bidder, 
and  took  a  bill  of  sale  for  her  from  the  sheriff 
who  sold  her,  which  bill  of  sale  defendant 
possession:  that  Green,  through  a 
certain  William  Parham,  solicited  defendant 
for  a  sum  of  money  on  loan,  which  the  defend- 
ant refused,  and  told  Parham,  if  Green  would 
sell  defendant  a  negro  woman  he  had  in  pos- 
session, to  wit.  Creasy,  and  her  two  children, 
he  would  give  up  to  Green  all  title  he  had 
to  Rhoda,  and  pay  Green  the  balance  in  cash, 
or  on  such  terms  as  might  be  agreed  on  : 
and  Ihat  Green  acceded  to  the  offer,  and  exe- 
cuted to  defendant  a  bill  of  sate  for  the 
said  negro  woman  and  children  ;  which  bill 
of  aaie  defendant  files  with  hia  answer,  and 
prays  to  be  made  a  part  thereof.*  As  to  any 
conversations  of  defendant  with  Green  re- 
specting a  loan  of  money  to  him,  or  any  prom- 
ise to  permit  him  to  redeem  the  said  negroes, 
hesayshenever  negotiated  with  Green  in  any 
way,  except  in  the  way  alleged  in  this  an- 
swer. Herelieson  the  sealed  instrument  filed 
by  him.  as  disclosing  the  whole  transaction 
respecting  the  said  sale  of  negroes.  He  paid 
to  Green  the  sum  of  393  dollars  89  cents,  as 
IB  expressed  in  the  said  bill  of  aaie,  in  part 
for  the  said  negroea,  and  Green  never  did 
offer  to  pay  defendant  the  said  sum,  either 
before  the   25th  of  December   next  ensuing 
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the  execution   of  the  uid  bill  of  aali 
ttaa.t  day,  or  aince  that  daj,  but  defendant 
did  tender  to  Green  the  aum  of  206  dolli 
11   ceotB,  the   balance  he  was  to  pay,  ni< 
tug    in    all    the  sum  of  600  dollars,   which 
was  adjudged    by  all    who   saw  the 

256  *neeroes  to  be  their  full  value,  and  was 
in  reality  their  adequate  value. 

now  ready,  and  ever  has  been  ready 
the  execution  of  the  bill  of  sale,  to  comply 
on  his  part  with  the  condition.     He  did  cc 
aider  and   now  considers  the  instrument 
his  possession,  conveying  the   said  slaves 
him,  as  a  conditional  sale,  to  be  defeasanced 
by  complying  with  its  terms.     Green  failed 
on  his  part.     And  defendant  came  peaceably 
into  the  possession  of  the  slaves,  and  insists 
that  he  ought  not  to  be  disturbed  in  that  pos- 
session.    All  the  allegations  in  the  original 
and    supplemental    bills,    contrary    to  this 

William  Parham  deposed,  that  in  October 
1819,  Green  came  to  him,  and  informed  him 
that  he  had  some  property  in  the  hands  of 
the  sheriff,  which  was  to  be  sold  in  a  few 
days,  and  he  was  very  anxious  to  release  i 
and  that  he  had  a  part  of  the  money  an 
wished  to  borrow  the  balance;  and  enquired 
of  deponent  If  he  knew  of  any  person  who 
had  the  money,  that  would  lend  it  for  a  short 
time ;  and  farther  said  he  would  pledge  a 
negro  for  the  payment  by  Christmas  follow- 
ing. Deponent  informed  Green,  he  bad 
beard  tbat  Moss  had  some  money  by  hi  — 
and  Green  requested  him,  if  he  should 
Moss,  to  endeavour  to  get  the  money  for  h 
and  he  would  give  a  bill  of  sale  for  a  negro 
woman,  to  secure  the  payment,  with  inter- 
est, by  the  Christmas  following,  and  if  the 
money  was  not  paid  by  that  time,  he  should 
have  the  negro.  Deponent  saw  Moss  the 
next  day,  and  mentioned  the  subject  to  him. 
He  at  first  refused  to  have  any  thing  to  do 
with  Green  in  any  way  whatever  ;  but  after 
some  conversation  with  deponent  on  the  sub- 
ject he  agreed  to  advance  the  money,  upon 
condition  that  Green  would  let  him  have,  at 
a  fair  value,  a  negro  woman  named  Creasy 
and  her  two  children  (which  woman  a  negro 
man  of  his  had  for  a  wife}.  Moss  then  de- 
scribed the  negroes  to  deponent,  and  asked 
him  what  he  thought  they  were  worth  ; 

257  and  deponent  'answered,     that    from 
the   description  given,  he  thought  six 

hutidred  dollars  would  be  a  fair  price  for 
them.  Moss  then  agreed  tbat  if  Green  would 
convey  to  him  the  said  nesro  woman  Creasy 
and  her  two  children,  with  her  future  in- 
crease (she  being  pregnant  at  the  time),  be 
would  advance  the  money  wanted,  and  if  the 
sum  advanced  was  relumed  by  the  Christmas 
following,  with  interest,  he  would  release  the 
said  negroes,  and  if  the  money  was  not  re- 
turned by  that  time,  he  would  make  the 
sum  so  advanced  600  dollars,  and  keep  the 
negroes.  A  day  or  two  afterwards.  Green 
applied  to  deponent  to  know  if  he  had  made 
an  arrangement  for.  him  to  get  the  money. 
Deponent  informed  him  of  the  proposition 
of  Moss,  and  he  said  he  was  willing 
to  comply  with  it,  and  observed  that  the 
negro  woman    was   the  one  he  preferred 


price 


sell,  and  that  he  thought  600  dollars  a  fair  259      Gi 


:  for  her  and  her  children.  Deponent 
advised  him  to  go  to  Mobs,  and  reqnest 
bim  to  meet  at  deponent's  house  the  next 
morning,  take  a  conveyance  for  the  negroes, 
and  pay  the  money.  Green  came  to  depo- 
nent's house  the  next  morning,  and  waited 
some  time,  and  Moss  did  not  come ;  and 
at  Green's  request,  deponent  wrote  a  letter 
by  him  to  Moss  on  the  sabject.in  the  following 
words :  "Sir,  I  have  seen  mr.  Green,  and  he 
is  willing  to  convey  to  you  his  negro  woman 
Creasy  and  her  two  children,  for  the  loan  of 
the  money  that  he  now  wants,  and  if  he  fails 
to  return  it  to  you  with  interest  by  Christ- 
mas, be  will  then  deliver  you  the  negroes 
upon  your  tnaking  the  sum  loaned  him  600 
dollars.  If  yon  will  let  him  have  the  money, 
he  has  pledged  his  word  to  me  that  he  will 
execute  the  conveyance  at  any  time.  IBtb 
October  1819." 

Howell  Myrick  deposed,  that  by  virtue  of 
an  execution,  be,  as  deputy  sheriff,  sold  a 
negro  girl  taken  from  John  Green,  named 
Rhoda,  and  Moss  became  the  purchaser  : 
tbat  some  time  afterwards.  Green  had  to  pay 
him  as  sberitf  a  farther  sum  of  money, 
258  and  Green  and  *MoBs  came  together  to 
deponent,  with  a  request  that  he  would 
write  a  conditional  bill  of  sale  for  a  negro 
woman  Creasy  and  two  children,  which  he 
did  :  that  Ifoss  admitted  that  the  negro  girl 
Khoda,  purchased  at  the' sal«,  was  in^udedin 
the  consideration  money  in  the  conditional 
bill  of  sale  which  deponent  wrote,  and  so 
Green  bad  purchased  of  Moss  the  said  girl 
Rhoda.  The  balance  of  the  consideration 
money  in  the  conditional  bill  of  sale,  after 
deducting  the  price  of  Rhoda,  was  paid  to 
deponent. 

David  Flowers  deposed,  that  on  the  27tb 
of  December  1819,  Moss  and  Green  met  in 
the  road,  when  Moaa  said  to  Green,  "I  have 
come  for  a  settlement."  and  Green  answered 
that  he  did  not  expect  him  so  soon,  for  he 
had  promised  him  twenty  days  notice  ;  when 
Moss  replied  that  he  did  not,  but  that  be  bad 
given  him  ten  days  notice."  Green's 
swer  was,"  I  am  ready  to  settle  with  you 
K.  if  you  will  pay  me  for  your  t>oard  with 
;."  Moss  replied  that  he  had  done  enough 
for  him ;  when  Green  rejoined,  "I  don't 
know  what  it  was."  Moaa  answered,  "In 
getting  work  for  yon  to  do ;  but  yon  done 
then  as  you  do  now,  done  nothing,  and  it's 
iseless  to  talk  any  more  about  it.  The 
negroes  are  at  my  bouse,  and  there  I  mean 
to  keep  them."  Green  enquired  how  they 
there,  for  he  knew  nothing  about  their 
going.  Moss  replied,  "Well,  they  are  there, 
and  I  have  come  to  pay  tbe  money  for  them." 
Green  said.  "I  don't  wish  you  to  pay  me  any 
money,  for  I  would  rather  pay  yon  than  that 
you  should  have  the  negroes.  Suppose  they 
were  to  die  7"  Moss  answered,  "I  have  the 
advantage  of  you,  and  I  mean  to  keep  it. 
'  have  the  money  in  my  pocket,  and  if  you 
'ill  go  with  roe  to  mrs.  Green's,  I  will  pay 
you  every  cent.  I  have  your  bond,  but  I  will 
not  offer  yon  that.  I  have  got  the  Virginia 
money  and  specie." 
There  were  two  other  depositions,  one  as 
'~   the  fact  of  Moss's  ^boarding  with 
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other  meatioDin;  a  •ettlement  between  them 
subsequent  to  the  boarding;. 

On  the  9th  of  February  1826,  the  chancellor 
-decreed  that  if  the  plaintiff  should,  within 
six  montba,  pay  to  the  defendant  the  sum  of 
393dollars89  cents,  with  interest  thereon  from 
the  second  of  November  1819,  the  defendant 
should  deliver  to  the  plaintiff  the  slaves 
Creasy  and  Eliza  and  Lucy,  and  their  in- 
crease, and  should  also  deliver  to  the  plaintiff, 
to  be  cancelled,  the  bill  of  sale  of  the  second 
of  November  1619.  And  the  court  further 
ordered  that  the  defendant  render  an  account 
of  the  hires  of  the  said  slaves  during  hispos- 
'-no*  them,  before  one  of  its 


Commissioner  Ritchie  was  of  opinion  that 
Mobs  was  entitled  to  compensation  for  keep- 
ing- the  negroes  from  the  year  1820  to  the  9th 
of  August  1S26,  the  time  of  the  plaintiff's 
default  to  satisfy  the  claim  ;  after  which  pe- 
riod, the  elder  children  t^ecoming;  valuable, 
he  thought  the  plaintiff  should  receive  hire. 
The  result  according  to  his  report  was,  that 
instead  of  any  hires  being  due  to  the  plain- 
tiff, there  was  a  balance  due  from  him,  for 
support  of  the  negroes,  of  95  dollars  9  cents, 
with  interest  on  75  dollars,  part  thereof,  from 
the  first  of  January  1830.  To  this  report 
Green  excepted. 

In  the  mean  time.  Moss  having  refused  to 
receive  the  money  which  the  decree  required 
Green  to  pay  him,  Green,  on  the  24th  of  Au- 
gust 1829,  deposited  in  the  office  of  the  bank 
of  Virginia  at  Petersburg  asuOicient  amount 
in  specie,  with  his  check  on  the  office  for  the 
same,  to  be  paid  to  any  person  legally  author- 
ized to  receive  it,  after  a  final  decree  in  the 

Od  the  24th  of  March  1830,  the  cause  came 
on  to  t>e  heard  on  the  report  of  the  commis- 
sioner. On  consideration  whereof,  the  court, 
disapproving  so  much  of  the  report  as  relates 
to  hires,  and  being  of  opinion  that  a  reason- 
able hire  should  be  allowed  for  the  woman 
Creasy,  and  that  20  dollars  per  annum 
260  would  be  this  reasonable  *hire,  amount- 
ing, for  the  time  of  the  defendant's 
possession,  to  208  dollars  33  cents,  and 
that  this  hire  should  be  deducted  from  the 
debt  with  the  interest  thereon  to  the  date 
of  the  deposit,  which  would  leave  a  balance 
due  to  the  defendant  of  417  dollars  42  cents, 
decreed,  that  after  deducting  the  plaintiff's 
costs  from  the  last  mentioned  sum,  the  de- 
fendant, on  receiving  a  check  for  the  balance 
out  of  the  money  deposited  in  the  branch  of 
the  bank  of  Virginia  at  Petersburg,  should 
deliver  to  the  plaintiff  the  negro  woman 
Creasy  and  her  children,  and  also  the  bill  of 
sale,  to  t>e  cancelled. 

From  this  decree  Moss  appealed. 

Shands,  for  the  appellant,  observed,  that 
the  nature  of  the  contract  was  fully  disclosed 
by  the  sealed  instrument.  Green,  in  order 
to  redeem  the  slaves,  was  bound  to  pay  a 
certain  sum  on  a  certain  day,  and  in  case  of 
default  on  his  part,  the  right  accrued  to  Moss, 
by  advancing  a  sum  of  money,  to  be  put  in 
possession  of  the  slaves  and  have  his  title 
perfected.  The  evidence  of  the  witness  who 
drew  the  contract  shews  most  clearly  that  an 
absolute  sale  was  intended  and  an  adequate 


'  price  fixed.  A  sale  being  intended,  a.  court 
of  equity  ought  not,  under  the  circumstances, 
to  permit  Green  to  redeem.  The  agreement 
in  this  case  is  substantially  like  that  in  Chap- 
man's adm'x  V.  Turner,  1  Call  SSO. 

Leigh,  for  the  appellee,  said,  that  thequet- 
tion  whether  a  transaction  was  a  conditional 
sale  or  a  mortgage,  was  always  one  of  no 
little  nicety.  It  is  to  be  determined  upon  a 
view  of  all  the  circumstances  of  the  transac- 
tion, without  being  confined  to  the  written 
evidence  of  it.  The  cases  which  have  been 
decided  on  the  subject'  are  Thompson  v. 
Davenport,  1  Wash.  125  ;  Chapman's  adm'x 
V.  Turner,  1  Call 280  ;  Robertsonv. Campbell 
&  Wheeler,  2  Call  421 ;  King  v.  Newman,  2 
Munf.  40 ;  Rot>ertB's  adm'r  v.  Cocke  ex'or 
Stc.,  1  Rand.  121  ;  Leavell  v.  Robinson, 
2     Leigh     161.     In     this     case     the 

261  "appellee  relies  on  the  facts,  1.  that  the 
money   advanced   by   Moss  was  to   be 

returned  by  Green  with  interest ;  2.  that  the 
property  was  in  the  mean  time  to  remain 
with  the  bargainor  ;  and  3.  that  the  delivery 
of  the  slaves  at  Christmas  by  Green  to  Moss 
was  made  dependant  on  a  double  condition, 
viz,  that  Green  should  not  then  refund  the 
393  dollars  89  cents  with  interest,  and  that 
Moss  should  then  pay  him  the  206  dollars  11 
cents.  Now,  if  Green  did  not  pay  the  for- 
mer sum,  neither  did  Moss  pay  him  the  lat- 
ter. To  make  the  conditional  sale  complete, 
the  two  conditions  were  to  be  contemporarily 
complied  with,  namely,  at  Christmas.  If 
Green  sold  on  condition  of  hia  not  paying 
393  dollars  89  cents  at  Christmas,  Moss  pur- 
chased on  condition  that  he  should  pay  206 
dollars  11  cents  at  the  same  time.  Moss  did 
not  pay  the  money.  What  passed  on  the  27th 
of  December  was  not  even  a  tender  of  it. 
This  last  circumstance  distinguishes  this 
case  from  all  the  others  that  have  been  be- 
fore this  court,  and  seems  to  indicate  the 
necessity  of  holding  that  Green  should  be 
allowed  to  redeem.  For  the  doctrines  in 
England,  see  WiSlett  v.  Winnell,  1  Vern.  488, 
and   2   Cruise's  Dig.  93,  4. 

STANARD,  J.  A  careful  examination  of 
the  record  has  resulted  in  the  conviction  that 
the  transaction  between  these  parties,  which 
the  appellee  insists  was,  and  the  court  below 
has  adjudged  to  be.  a  loan  secured  by  mort- 
gage, was  a  conditional  sale  and  purchase. 
This  to  me  is  made  manifest  by  the  terms  of 
the  bill  of  sale,  coupled  with  the  evidence  of 
Parham  and  Myrick.  The  real  contract,  as 
understood  by  both  parties  and  the  witnesses, 
was  a  sale  of  the  slaves  at  a  price  fairly 
fixed  to  the  satisfaction  of  both  parties ;  the 
one  intending  to  buy,  and  the  other  being 
willing  to  sell ;  the  purchaser  advancing  a 
part  of  the  purchase  money ;  the  seller  re- 
serving the  right  to  abrogate  the  con- 

262  tract  "of  sale  by  returning  the  money 
so  advanced,  with  interest,  at  or  be- 
fore a  particular  time;  and  if  not  soabro- 
gated,  the  contract  to  be  completely  executed, 
by  the  purchaser  paying  the  residue  of  the 
purchase  money,  and  the  seller  surrendering 
the  possession  of  the  slaves.  To  give  the 
relief  sought  by  the  appellee,  would  be  to 
give  the  active  assistance  of  a  court  of  equity 
to  a  party  seeking  to  absolve  himself  from  a 
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fair  contract.    This  oug-ht  not  to  be  done. 

My  opinion  therefore  ia,  that  the  decree  of 
the  court  of  chancery  is  erroneous  and  ought 
to  be  reversed  :  and  as  the  appellant  avows 
his  willini^nesB  to  pay  the  balance  of  the 
purchase  money  ;  and  as,  from  delay  by 
reason  of  the  pursuit  of  a  supposed  right  of 
redemption,  and  the  sanction  of  that  claim 
by  the  court  betow,  and  the  possession  by 
the  appellant  of  the  slaves,  there  may  be 
some  difficulty  in  the  recovery  of  it  by  a  suit 
at  law,  which  in  strictness  was  the  proper 
remedy, — therefore,  to  prevent  the  occasion 
of  future  litigation  between  the  parties.  I 
think  it  fit  that  a  decree  should  be  rendered 
in  favour  of  the  appellee  for  the  balance  of 
the  purchase  money  and  interest,  but  with- 
out costs. 

PARKER,  J.  The  bill  was  filed  in  this 
case  to  redeem  certain  slaves  alleged  to  have 
been  conveyed  to  the  defendant  as  asecuritj 
for  the  repayment  of  a  loan  of  393  dollars  89 
cents.  The  answer,  which  is  responsive  to 
the  bill,  denies  that  the  deed  for  the  slaves 
was  intended  merely  as  a  security  for  money 
loaned.  It  avers  that  the  respondent  refused 
to  advance  his  money  on  the  terms  proposed 
by  Green  of  pledging  a  slave  for  the  repay- 
ment ;  but  that  the  proposition  made  and 
accepted  was,  that  if  Green  would  sell  him  a 
negro  woman  named  Creasy  (whose  husband 
he  owned)  with  her  two  children,  for  a  price 
ascertained,  he  would  advance  the  sum  then 
required  by  Green,  in  part  payment,  and 
Green  should  be  at  liberty  to  return  it 
263  on  or  before  the  "asth  of  the  ensuing 
December,  and  avoid  the  contract; 
but  if  not,  that  he  would  pay  the  balance, 
and  take  the  slaves  in  possession. 

The  depositions  of  Parham  and  Myrick  go 
far  to  verify  this  statement.  Green  bad 
applied  to  Parham  to  get  from  Moss  the 
money  be  wanted,  and  said  he  would  give  a 
bill  of  sale  for  a  negro  woman,  to  secure  the 
repayment  with  interest  at  the  following 
Christmas,  and  that  if  the  money  was  not 
paid  at  that  time,  Moss  should  have  the 
negro.  When  Parham  made  this  proposition 
known  to  Moss,  he  at  first  refused  to  have 
anything  to  do  with  Green,  but  after  some 
conversation  said,  if  Green  would  let  him 
have  Creasy  and  her  two  children,  he  would 
advance  the  money  he  wanted,  upon  condi- 
tion that  he  would  let  him  have  them  at  a 
fair  value.  That  value  was  then  agreed  on 
between  Parham  the  agent  of  Green,  and 
Moss,  at  six  hundred  dollars,  and  it  was 
arranged  that  Moss  should,  if  Green  approved 
it,  advance  the  sum  then  required  by  Green, 
and  take  a  conveyance  of  the  slaves,  with  a 
stipnlation  that  if  the  sum  so  advanced  was 
returned  by  Christmas  with  interest.  Moss 
would  release  the  staves,  but  if  the  money 
was  not  then  returned,  he  would  make  up 
the  sum  of  600  dollars  and  keep  them.  Par- 
ham informed  Green  of  this  proposition  and 
valuation,  who  said  he  was  willing  to  comply 
with  it ;  that  Creasy  was  the  negro  woman 
he  preferred  to  sell,  and  that  he  thought  600 
dollars  a  fair  price  for  her  and  her  children. 
After  this,  Parham  took  no  further  part  in 
the  transaction,  except,  as  he  says,  to  write 
a  letter  to  Moss,  (which  it  does  not  appear 


that  he  received,)  informing  him  of  Green'ft 
acceptance  of  his  terms. 

The  bill  of  sale  was  written  and  attested 
by  Howell  Myrick.  He  proves,  that  be  was 
requested  by  Moss  and  Green  to  write  a 
conditional  bill  of  sale  for  Creasy  and  her 
two  children ;  that  Moss  had  previously 
bought,  at  a  sheriff's  sale  made  by  My- 
rick, a  negro  woman  belongiag 
26i  *to  Green,  named  Rhoda;  and  it  was 
agreed,  on  the  occasion  referred  to, 
that  the  price  paid  for  Rhoda  was  to  be  a. 
part  of  the  consideration  money  for  Creasy 
and  her  children,  and  that  the  balance  of 
the  consideration  money  in  the  conditional 
bill  of  sale  mentioned  should  be  paid,  as  it 
was  in  fact  paid,  to  Myrick.  The  bill  of 
sale  expresses  the  consideration  to  be  392 
dollars  89  cents,  and  is  in  the  common  form 
of  such  instruments,  but  reserving  liberty 
to  Green  to  repay  the  said  sum  of  393  dollars 
69  cents,  with  interest,  on  the  2Sth  of  the  en- 
suing I)ecember,  in  which  event  the  sale  was 
to  be  void.  If,  however.  Green  neglected  or 
refused  to  do  so,  then  he  bound  himself, 
upon  Moss's  paying  him  the  additional  sum 
of  206  dollars  11  cents  (to  make  up  the  price 
agreed  on  of  600  dollars)  to  deliver  Creasy 
and  her  children  to  Moss,  and  to  make  him 
a  complete  title  therefor.  No  time  ia  fixed 
for  this  additional  payment,  but  it  must 
necessarily  have  been  after  the  2Sth  of  De- 
cember, because,  until  that  day  expired,  it 
could  not  be  known  whether  Green  would 
pay  the  393  dollars  89  cents  or  not. 

Green  failed  to  pay  or  tender  the  money 
at  the  time  stipulated,  but  on  the  Z7th  of 
December,  merely  said  to  Moss  he  was 
ready  to  settle  with  him.  if  he  would  pay 
him  for  his  board ,'-  which  it  seema  had  been 
due,  if  due  at  all,  some  eight  or  nine  years 
before.  Moss  got  possession  of  the  slaves, 
and  on  the  same  27th  of  December,  offered 
to  pay  the  additional  206  dollars  11  cents ; 
which  Green  refused,  and  in  1821  brought 
this  suit. 

Upon  this  state  of  facts,  the  question  pro- 
pounded to  the  court  is  whether  this  trans- 
action between  Green  and  Moss  was  a  mere 
mortgage,  or  a  conditional  sale  ?  If  it  was 
in  its  inception  a  mortgage,  T  agree  that  the 
court  will  not  permit  it  to  be  converted  into 
an  absolute  purchase,  for  the  default  in  the 
payment  of  the  mortgage  money  at  the  ap- 
pointed time.  The  rule  ia,  once  a  mort- 
265  *gage  always  a  mortgage,  to  which 
the  right  of  redemption  is  inseparably 
incident,  and  cannot  be  restrained  by  any 
clause  or  agreement  whatever  made  at  the 
time  of  the  loan.  Willett  v.  Winnell,  1 
Vem.  488,  (which,  by  the  very  terms  of  the 
statement,  was  admitted  to  be  a  borrowing- 
of  money  and  a  mortgage  to  secure  it).  Bnt 
if  the  intention  of  the  parties  ia  to  do  some- 
thing more  than  provide  a  security  for  money 
loaned  or  advanced,  and  to  make  a  condi- 
tional sale  if  a  further  sum  is  advanced  or 
the  first  sum  is  not  repaid,  there  is  certainly 
no  rule  of  law  which  authorizes  a  court  to 
control  that  intention.  Thus  in  the  case  of 
Newcomb  v,  Bonham,  1  Vera.  8, 214,  232, 
where  A.  made  an  absolute  conveyance  for 
a  sum  of  money  paid,  anA  *"      --------     - 
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of  equal  date  the  lands  were  made  redeema- 
ble at  aay  time  during  the  life  of  tbe  (grantor, 
the  final  decision  of  the  court  of  chancery, 
affirmed  in  the  house  of  lords,  was  that  th« 
estate  was  absolute  in  the  grantee  after  the 
death  of  the  grantor ;  there  being  proof  that 
snch  was  the  intent  of  the  parties,  and  their 
naderstaading  at  the  time.  So  in  the  case 
of  Chapman's  adm'i  v.  Turner,  1  Call  280, 
an  instrument  in  the  following  words  was 
held  to  be  a  conditional  sale,  irredeemable 
after  the  day  fixed  for  the  payment  of  the 
money  loaned  :  "  I  this  day  received  of  mr. 
Jno.  Tamer  thesum  of  £M.  and  put  a  negro 
woman  named  Hannah  in  his  hands  as 
security,  and  if  the  said  £30.  is  not  paid  at 
□r  before  next  July  Hanover  court,  the  said 
Torner  is  to  have  the  said  negro  for  the  said 
jf30."  (Signed)  "Richard  nhapmao."  The 
words  "  and  put  a  negro  Ac.  in  his  hands  as 
security  "  were  considered  to  have  effect  by 
construing  the  sale  as  defeasible  till  July 
Hanover  court,  (during  which  time  the  negro 
would  be  only  a  security,)  and  afterwards 
absolute  ;  whereas  the  other  words  of  the 
agreement,  "  and  if  the  said  ^30.  is  not  paid 
at  Ac.  Turner  is  to  have  the  said  negro 
for   the   said  £30."    would    have   no   effect, 

(judge  Koanc  said,)  without  decreeing 
266      *the   sale    absolute    after   default    in 

nonpayment.  It  was  also  said  in  that 
case,  that  no  loan  was  contemplated  between 
the  parties,  as  Turner  had  refused  to  lend, 
wishing  to  invest  his  money  in  property. 
That  case  is  stronger  against  the  construc- 
tion placed  on  it  by  the  court  than  the  one 
at  bar,  because  the  ^£30.  was  not  proved  to 
have  been  the  value  of  the  negro,  agreed  on 
between  Turner  and  Chapman,  or  to  have 
been  a  fair  value ;  although,  as  judf^e  Roane 
said,  it  did  not  fall  short  of  the  general  esti- 
mate of  the  witnesses  "  in  any  excessive 
degree."  Here,  it  is  proved  that  the  600 
doUars  was  the  full  value  of  the  slaves,  and 
that  Green  was  willing  to  sell  them  at  that 
price,  subject  to  his  right  to  return  the 
.  portion  of  the  money  paid,  within  a  stipu- 
lated time.  In  the  other  circumstances,  the 
cases  are  alike.  The  sale  was  defeasible 
nntil  Christmas,  and  until  that  period  the 
slaves  would  be  considered  as  a  security ; 
but  if.  after  that,  it  is  not  deemed  to  be  abso- 
lute, we  shall  have  to  reject  the  subsequent 
words  of  the  agreement,  and  plainly  violate 
the  intention  of  the  parties.  In  this  case, 
too.  Moss  refused  to  lend  money  and  take  a 
bare  security.  His  object  was  to  buy  the 
wife  of  a  slave  he  owned,  but  to  give  time 
to  Green  to  return  the  money  advanced. 
That  object  was  well  known  to  Green,  who 
consented  to  sell  on  the  terms  proposed. 
Thus  the  cases  are  similar  in  every  circum- 
stance relied  on  by  the  judges  in  Chapman's 
adm'z  V.  Turner,  to  sustain  their  opinions 
that  the  transaction  in  that  case  was  a  con- 
ditional sale ;  and  there  are,  in  the  case  at 
bar,  facts -proved  which  tend  to  strengthen 
■uch  a  coucluBion.  Besides  the  fact,  already 
alluded  to,  of  the  value  of  the  slaves  t>eing 
arranged  and  settled  with  an  express  refer- 
ence to  a  sale,  the  parties  applied  to  Myrick 
to  write  a  conditional  bill  of  sale,  eo  nomine ; 
and  it  must  be  intended  that  they  understood 


the  difference  between  such  an  instrument 
and  a  mere  security  for  money  lent. 

267  "Aaother   case  in    this    court,    con- 
firmatory of   this  view    of    the  case 

before  us,  is  that  of  Roberts's  adm'r  v. 
Cockeex'or  Ac,  1  Rand.  121.  It  was  a  loan 
of  money,— a  pledge  for  its  repayment  by  a 
given  day,  with  interest.^and  a  stipulation 
that  if  not  repaid  at  the  day,  Roberts  should 
have  the  negro.  It  appearing  that  the  ^£100. 
mentioned  in  the  bill  of  sale  was  probably 
the  agreed  price  of  the  negro,  as  evidenced 
by  the  subsequent  acts  of  the  parties,  no 
redemption  was  permitted.  To  the  same 
effect  is  the  case  of  Leavell  v.  Robinson,  2 
Leigh  161. 

In  the  case  of  Robertson  v.  Campbell  ft 
Wheeler,  2  Call  421,  judge  Pendleton  observed 
that  it  was  often  a  nice  and  difficult  question 
to  draw  the  line  between  mortgages  and 
conditional  sales.  "The  great  desideratum,'' 
says  he,  "  which  this  court  has  made  the 
ground  of  their  decision,  is  whether  the  pur- 
pose of  the  parties  was  to  treat  of  a  purchase, 
the  value  of  the  commodity  contemplated, 
and  the  price  fixed  ;  or  whether  the  object 
was  a  loan  of  money,  and  a  security  or 
pledge  for  the  repayment  intended," 

Tried  by  these  criteria,  or  by  the  authori- 
ties I  have  cited,  I  think  the  transaction 
between  Moss  and  Green  amounted  to  a  con- 
ditional sale.  The  object  of  the  security 
was  not  merely  to  compel  repayment,  but  a 
sale  and  purchase  was  evidently  intended, 
subject  to  the  right  of  the  vendor  to  defeat 

That  the  agreement  was   executory   does 
not  render  it  the  less  binding  ;  nor  does  the 
fact  that  the  possession  was   for   a   time   re- 
tained by  Green,  (which,  by  the  way.  was  the 
reason  why  interest  was  to  be   allowed  if 
the  money  advanced  was  returned,!  change 
the    nature    of    the    transaction  ;  for   when 
Moss    asked  or  obtained  possession    of    the 
slaves,  he  was  bound  to  pay  the  additional 
m  ;  while  Green  was  not  bound  to  return 
ly  part  of  the  393  dollars  84  cents  if  he  did 
not  choose  to  do  so,  and  although  the 

268  slaves  had    died    subsequent    to    *the 
2Sth  December,    he    would    still    have 

been  entitled  to  the  additional  sum,  and  the 
loss  would  have  fallen  on  Moss. 

I  am  therefore  of  opinion  to  reverse  the 
decree,  and  enter  one  for  the  balance  only  of 
the  purchase  money,  with  interest. 

CABEL,!,,  J.,  concurred. 

BROOKE,  J.  Afterwhathasalready  been 
said  of  the  details  of  this  case.  I  shall  say 
very  little.  It  has  t)een  often  said,  that  it  is 
frequently  very  difficult  to  distinguish  a  con- 
ditional sale  from  a  mortgage  ;  and  I  add, 
that  cooditiooal  sales  ought  not  to  be  counte- 
nanced by  a  court  of  equity,  as  I  think  they 
are  too  frequently  the  vehicle  of  extortion. 
In  the  case  before  us,  when  the  treaty  for 
the  loan  of  money  was  begun  through  Par- 
ham,  the  property  of  Green  the  borrower 
was  under  execution,  and  he  might  in  some 
sense  be  said  to  be  the  slave  of  the  lender. 
It  is  true,  that  before  the  loan  was  consum- 
mated, his  property  had  been  sold  and  Moss 
had  become  the  purchaser  ;  but  it  does  not 
appear  that  he  was  then  l^s^  embarrassed, 

■oo^lc 


1   les3  . 

l:>yC.C 


10  LEIQH 


Virginia  Rbports,  Ammotatbd. 


19-271 


and  MosB  nas  itell  apprized  of  his  embar- 
rasament,  and  appears  to  have  had  a  great 
desire  to  possess  the  slaves  in  question,  so 
much  so  that  when  he  gat  possession  of 
them  Bg-ainst  the  consent  of  Green,  he  de- 
termined to  keep  them,  instead  of  reaorting 
to  the  proper  tribunal  for  a  decision  on  hii 
contract.  The  first  part  of  that  contrac 
was  certainlj  nothing  more  than  amortgraKe 
but  to  bar  any  right  of  redemption,  thi 
latter  part  of  it,  which  by  itself  mig-ht  be 
construed  a  conditional  sale,  was  afterwards 
inserted — no  doubt  with  the  consent  of 
Green;  but  that  is  of  no  consequence  in  a 
court  of  equity,  which  will  not  permit  that 
which  is  a  mortfirag'e  to  be  made  irredeem' 
able,  even  with  the  consent  of  parties  ;  Iti 
maxim  being  once  a  mortgage  always  a 

269  mortgage.    "I  shall  not  again  cite  all 
the  cases  that  have  been  cited  by  the  bar 

and  bench.  The  first  case  in  this  court  it 
Chapman's  adm'x  v.  Turner,  1  Call  280  ;  and 
I  shall  compare  it  with  the  case  before  us. 
In  that  case,  the  slave  was  delivered  to 
Turner  the  lender  of  the  moaey,  at  the  same 
time  that  the  money  was  received,  and  the 
money  was  to  be  repaid  without  interest ; 
circumstances  characteristic  of  a  sale,  and 
not  of  a  mortgage,  In  the  case  before 
the  slaves  were  retained  by  Green  as 
property,  and  the  money  was  to  be  repaid 
with  interest ;  t>oth  of  which  are  circum- 
stances characteristic  of  a  mortgage.  I 
think  these  cases  are  totally  unlike.  The 
first  was  decided  by  this  court  to  be  a  case 
of  conditional  sale  ;  and  able  judges  have 
been  heard  to  say,  that  even  that  case  ought 
to  have  been  differently  decided  ;  anch  is  the 
unwillingness  of  courts  of  equity  to  sustain 
forfeitures  or  to  limit  the  right  of  redemp' 
tion,  when  it  sees  that  the  first  object  of  the 
victim  was  to  borrow  money,  and  not  to  i 
property.  If  the  latter  was  the  object 
this  case,  what  good  reason  can  be  given  for 
Green's  retaimag  the  property,  and  agree- 
ing to  pay  interest  on  the  money  7  If  the 
intention  was  to  sell  on  condition,  (a  com" 
tion  not  likely  to  be  performed,  if  we  arc 
judge  by  the  state  of  Green's  affairs.)  why 
was  the  stave  not  delivered,  as  is  usual  in 
the  sale  of  a  slave  ?  why  was  interest  to  be 
paid  on  the  money  borrowed  ?  On  these 
grounds,  I  think  the  decree  of  the  superior 
court  was  correct  in  deciding  that  the  contract 
was  a  mortgage,  and  not  a  conditional  sale. 

TUCKER.  P.  I  should  be  much  concerned 
at  a  difference  with  part  of  my  brethren  on 
this  occasion,  if  it  were  not  that  the  tine  of 
discrimination  between  mortgages  and  con- 
ditional sales  is  confessedly  indistinct,  and 
that  each  case  must  in  a  great  measure 
depend  upon  its  own    particular  cir- 

270  cumstances.     In   this   case  I  *am  very 
clearly  of  opinion  that  the  transaction 

between   the   parties   was  a  mortgage,   and 
not  a  conditional  sale. 

In  considering  this  question,  I  am  of  opin- 
ion that  it  is  unnecessary  to  recur  to  the 
parol  testimony  for  an  explanation  of  the 
intention.  Not  that  I  deny  the  admisEibility 
of  parol  testimony  to  shew  that,  by  the  act 
of  the  scrivener,  that  which  was  intended  as 
a  mortgage  has  been  turned  into  a  condi- 


tional sale,  or  that  which  was  designed  as  a 
real  though  defeasible  sale  has  been  con- 
verted into  a  mortgage,  against  the  true 
meaning  of  the  contracting  parties.  Bat 
where  there  is  no  pretence  that  the  agree- 
ment is  not  truly  drawn,  and  where,  on  the 
contrary,  the  party  insists  on  the  agreement 
as  drawn,  and  protests  against  any  change 
of  it  by  parol  evidence,  I  do  not  admit  that 
the  party  so  insisting  can  be  permitted 
to  resort  to  such  evidence,  for  the  purpose  of 
proving  that  the  transaction  was  not  what 
upon  its  face  it  purports  to  t>e.  Such  is  the 
case  here.  The  defendant  in  his  answer 
says,  that  "herelieson  the  sealed  instrument 
as  disclosing  the  whole  transaction  respect- 
ing the  said  sale  of  the  negroes,  and  is  still 
willing  to  be  bound  by  it  on  his  part."  Al- 
though, therefore,  in  many  cases  parol  evi- 
dence has  been  freely  admitted  to  prove  an 
absolute  sale  in  form  to  be  a  mortgage  in 
fact,  and  in  some  has  been  admitted  for  the 
much  more  questionable  purpose  of  explain- 
ing away  a  mortgage  into  a  conditional 
sale  (Chapman's  adm'x  v.  Turner,  1  Call 
280,)  yet  such  evidence  cannot  be  admissi- 
ble here.  The  supposed  purchaser  does  not 
pretend  that  the  true  character  of  the  instm- 
ment  had  been  perverted  bv  the  fraud,  mis- 
take or  ignorance  '  of  the  scrivener,  but 
relies  upon  it  as  "disclosing  the  whole 
transaction,  "  and  strongly  indicates  bis  pro- 
test against  an  attempt  to  affect  its  char- 
acter by  an  appeal  to  loose  conversations. 

How  then  is  the  case  upon  the  face  of  the 
written  document  7     It  announces  that  Green, 

for  the  consideration  of  393  dollars  39 
271      cents  to  him  in  hand  paid  by  "Moss, 

bargained  and  Kold  tbe  slaves  to  Moss, 
to  hold  to  him  and  his  heirs  forever,  upon 
the  condition  that  if  Green  repaid  the  money 
with  interest  at  Christmas,  the  conveyance 
should  be  void.  If  the  deed  had  stopped 
there,  it  is  not  perceived  that  there  could  be 
any  doubt  that  it  was  a  mortgage;  a  con- 
struction confirmed  by  the  fact  that  the 
slaves  were  retained  in  the  posseasion  of  the 
mortgagor,  and  that  the  money  was  to  be 
repaid  with  interest. 

The  deed,  however,  proceeds  with  a  further 
provision,  that  if  Green  fails  to  pay  the  393 
dollars  89  cents  at  Christmas,  he  obliges  him- 
self, upon  Moss's  paying  him  the  further  sum 
of  206  dollars  11  cents,  (to  make  the  sum  of 
600  dollars,  the  consideration  value  of  the 
said  negroes,)  to  deliver  the  negroes  to  Moss, 
and  make  him  a  complete  title  for  them. 
Does  this  clause  convert  what  was  before 
a  mortgage  into  a  conditional  sale  ?  I  think 
not.  It  is  well  settled  that  no  restraints  will 
be  permitted  on  the  equity  of  redemption. 
e,  if  permitted,  they  would  be  perpetually 
extorted  from  the  necessities  of  the  borrower. 
And  hence  a  court  of  equity  allows  validity  to 
no  agreement,  made  at  the  time  of  the  mort- 
gage, that  in  case  the  money  be  not  repaid, 
and  a  further  sum  be  advanced,  the  convey- 
ance shall  be  absolute.  Thus  in  tbe  case  of 
Willett  v.  Winnell,  1  Vern.  488,  A.  mortgaged 
lands  for  securing  the  payment  of  ^^200.  to 
B.  with  the  usual  provisions  to  be  void  upon 
payment  at  the  day  ;  and  it  was  agreed  that 
if  the  /200.  was  not  duly  paid,  then  B.  was  to 
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pay  A.  a  further  sum  of  £1%.  in  full  (or  the 
purchase  of  the  premiaea.  The  traosactioii 
nas  held  to  be  a  mortgage,  and  the  hei 
A.  was  permitted  to  redeem  upon  repayment 
of  the  two  autns  of  /200.  and  ^78.  the  last  of 
which  had  been  paid  by  the  creditor  to 
admiaistrator  of  A.  This  case  seems  tc 
to  be  full  to  the  point,  and  it  has  neve 
any  subsequent  case  been  questioned,  but 
on  the  contrarj  ia  referred  to  by   the 

272  best   •elementary  writers  and   abridg- 
ments,  as   eatabliahing   the   principle 

that  no  agreement  made  at  the  date  of  the 
mortgage,  for  the  purchase  of  the  property 
on  failure  of  payment,  shall  be  held  to  operate 
an  extinguishment  of  the  equity  of  redemp- 
tion. 5  Bac.  Abr;  6  ;  1  Eq.  Ca.  Abr.  313,  pi. 
14. 

It  is  objected  indeed  that  here  there  in  nc 
covenant  for  repayment  of  the  money,  and 
lord  Hardwicke  and  other  judges,  it  is  )  " 
have  always  considered  the  want  of  it  ; 
circumstance  of  some  weight.  But  all  admit 
that  it  is  not  conclusive.  This  is  very  strili- 
iogly  evinced  in  Lawley  v.  Hooper.  3  Ath. 
Z78,  280,  where  lord  Hardwicke  himaelf  says : 
"  It  is  objected  that  this  is  not  to  be  consid- 
ered as  a  mortgage,  because  there  ia  no  cove- 
nant in  the  deed  to  repay  the  money:  bnt 
that  objection  is  not  well  founded,  for  it  ia  not 
□ecessary."  See  also  Conway's  ex'ora  v. 
Alexander,  7  Cranch  218 ;  Metlor  v.  Lees,  2 
Atk.  494;  Goodman  v.  Grierson,  2  Ball  & 
Beatty  278,  It  seems  indeed  wonderful  that 
a  covenant  should  be  considered  so  impor- 
tant ;  for  without  it  the  mortgagee  has  full 
remedy  for  his  debt,  even  if  the  mortgaged 
subject  were  to  be  destroyed.  For,  aa  wae 
justly  said  in  King  V.  King,  3  P.  n^ms.  358, 
every  mortgage,  although  there  be  no  cove- 
nant nor  bond  to  pay  the  money,  implies  a 
loan,  and  every  loan  a  debt ;  as  in  the  case 
of  the  mortgage  of  a  ship  at  sea— though  she 
was  taken,  and  thua  loat  to  the  partiea,  " 
executor  of  the  mortgagor  was  decreed  to  pay 
the  debt  aecured  by  the  mortgage.  So  aa  to 
welsh  mortgages,  which  never  contain  a  cove- 
nant for  repayment.  Howel  v.  Price,  1  P. 
Wms,  291.  So  in  Ross  v.  Norvell,  1  Wash. 
14,  there  was  no  covenant  for  repayment.  So 
in  Robertson  v.  Campt>el1  &  Wheeler,  2  Call 
421,  there  was  no  such  covenant.  So  in  King 
v.  Newman,2Monf.  40.  And  so  indeed  must 
it  be,  of  necessity,  in  every  case  of  an  ab- 
solute sale  in  form,  though,  as  we  well  know, 
many  of  them  have,  upon  evidence  of  the 
tmst,  been  converted  into  mortgages. 

273  'In  opposition  to  this  very  equivocal 
fact   of    the    want  of  a  covenant   for 

Repayment,  we  have  in  this  case  some  of  the 
strongest  indications  of  a  mortgage.  The 
first  of  these  ia.  that  the  debt  and  intereat 
upon  it  are  bolta  to  be  repaid  \  and  as  a 
stipniation  for  repayment  without  interest 
has  been  considered  as  evidence  that  money 
advanced  ia  purchase  money,  and  not  a  loan, 
(1  Call  280.)  so  the  converse  seems  equally 
tme,  that  the  insisting  upon  intereat  is  evi- 
dence of  a  loan,  and  not  a  purchase.  Sec- 
ondly, the  slaves  were  left  in  the  possession 
of  Green  the  original  owner ;  which,  as 
judge  Pendleton  remarks  in  Ross  v.  Norvell, 
is  contrary  to  the  ordinary  efFect  of  a  sale. 


On  the  other  hand,  it  is  with  equal  truth 
said  by  the  chief  justice,  that  such  retention 
of  poBsession  is  of  the  very  nature  of  a 
mortgage.  This  fact,  therefore,  furnishes 
the  most  unequivocal  negation  of  the  trans- 
action having  been  a  sale.  Considering  as  a 
sale,  indeed,  it  would  have  been  void,  {for 
want  of  delivery  of  posseaaion,)  as  to  cred- 
itors and  purchasers.  It  would  be  held,  as 
to  them,  fraudulent  per  se ;  but  if  it  be  a 
mortgage,  it  is  valid  and  unaaaailable.     Now, 

makes  it  fraudulent,  and  another  makes  it 
legal,  the  court  should  aurely  incline  towards 
the  tatter. 

It  may  t)e  remarked,  however,  that  in  no 
view  of  this  transaction  is  it  a  sale.  At 
most  it  ia  but  a  contract  to  tell  upon  certain 
events  and  on  certain  terms,  at  a  future 
day  ;  both  partiea  having,  I  think,  the  locus 
psnitentis.  It  is  to  my  mind  very  clear  . 
tliat  Moss  at  least  was  not  bound  to  take  the 
slaves.  The  obligation  is  on  the  part  of 
Green  alone.  He  signs  the  inatrument ; 
Moss  does  not.  The  words  are  his.  not 
Moss's.  They  oblige  him,  if  he  does  not 
repay  the  anm  advanced,  to  convey  the 
slaves  to  Moss  upon  hla  paying  bim  206 
dollars  11  cents  more.  This  would  not  have 
amounted  to  an  obligation  on  the  part  of 
Moss  to  take  the  slaves,  even  though  be  had 

been    party    to    the    deed,    and    had 
274     "sealed   and    executed   it.      For    the 

worda  would  leave  an  option  with  him 
to  pay  the  additional  snm  or  not,  at  his 
pleasure.  2  Bac.  Abr.  Gov't  A,  p.  64 ; 
Drummond's  adm'rs  v.  Richarda,  2  Munf. 
337  ;  Suffield  v.  Baakervill,  2  Mod.  36.  And 
certain  it  is  that  if  the  negroes  had  died,  he 
would  not  have  completed  the  purchase  un- 
less he  was  obliged.  It  would  be  more  rea- 
sonable to  consider  this  a  mortgage,  in 
which  the  parties  would  stand  on  equal 
terms,  than  to  hold  it  a  conditional  sale,  in 
which  Green  would  be  absolutely  bound  if 
he  could  not  raiae  the  money,  and  Moas 
would  be  bound  or  not,  at  his  pleasure  ;  for 
the  rule  is  that  both  parties  should  be  bound, 
or  neither.  If  the  Instrument  were  not 
under  seal,  this  would  be  undoubted  Cooke 
V.  Oxiey,  3  Term  Rep.  653.  Whether  it  is 
equally  tme  in  the  case  of  a  sealed  in stru- 
t.  may  perhaps  be  questionable ;  but  if 
yet  there  is  a  gross  inequality  in  the 
contract,  considered  as  a  sale,  which  should 
lead  UB  to  reject  that  interpretation  of  it : 
for  if  the  slaves  had  died.  Moss  would  have 
insisted  on  the  return  of  the  money  as  a 
loan  ;  as  they  lived,  he  insists  upon  the 
<n  as  a  purchaser.  Green,  though 
looked  upon  as  a  vendor,  is  compelled  to 
take  the  hazards  of  a  mortgagor,  without 
hia  righta.  He  is  the  insurer  of  the  lives  of 
the  slaves,  though  they  are  the  property  of 
Moss  if  he  does  not  pay  the  money  in  the 
short  period  of  six  or  eight  weeks.  In  auch 
of  the  contract  I  cannot  con- 


is  said,  indeed,  that  Moas  absolutely  re- 
fused to  lend  his  money,  and  would  agree  to 
thing  but  a  purchase.    It    is    very  clear 
that  Green's  object,  at  least,  was  to  borrow. 
He  did  not  wish  t<  '   -  ■■• 
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appears  from  the  provision  for  redemption. 
And  as  to  Moss's  refusing  a  loan,  it  is  but  a 
common  contrivance  for  extortion  and  the 
extinction  of  the  equity  of  redemption.  But 
in  these  cases,  as  in  cases  of  usury,  these 
covers  for  fraudulent  designs  are  little 

275  reapested  "bycourta  of  equity.     In  L,aw- 
ler  V.  Hooper,  3Atk.   ^8,  the  case  was 

thus.  Lawley,  an  indiscreet  youngman,  hav- 
'mg  an  annuity  for  life  of  ,£200.  per  annum, 
and  having'  no  means  of  delivering'  him- 
self from  jail  except  by  disposing  of  the 
whole  or  some  part  of  it,  sold  to  one 
Davenant,  by  indenture,  £15C.  per  annum 
for  /lOSO.  In  the  deed  there  was  a  proviso, 
that  if  Lawley  at  any  time  should  desire 
to  purchase  back  the  part  of  the  annuity 
assigned,  and  nould  give  Davenant  six 
months  notice,  and  at  the  expiration  of  the 
notice  repay  the  j£i't05D.  then  Davenant 
wonld  reassign.  This  was  decided  to  be  a 
mortgage  ;  lord  HardwicVe  saying,  "I  think 
there  is  strong'  foundation  to  consider  this  a 
loan  of  money,  and  I  really  believe  in  my 
conscience  that  ninety-nine  in  a  hundred  of 
these  bargains  are  nothing  but  loans,  turned 
into  this  shape  to  avoid  the  statutes  of 
usury" — or,  I  will  add,  to  extinguish  a 
power  of  redemption.  8o  in  this  case, 
though  Moss  disavowed  a  willingness  to  lend, 
what  was  the  transaction  in  effect  but  a  loan, 
if  Green  had  repaid  the  money,  with  inter- 
eat  (for  which  the  deed  provided)? or  if,  the 
slaves  having  died,  Moss  had  refused  to  pay 
the  206  dollars  11  cents,  and  sued  for  the 
money  which  he  had  advanced  ? 

With  these  views,  and  without  adverting 
to  the  parol  evidence,  (as  the  appellant  has 
avowed  that  the  deed  discloses  the  real 
character  of  the  transaction,  and  does  not 
seek  to  impeachit  on  the  ground  of  fraud, 
ignorance  or  mistake.)  I  am  very  cleariy  of 
opinion  that  the  decree  is  right  upon  the 
merits,  and  that  the  appellee  was  entitled  to 
redeem.  I  have,  however,  examined  the 
evidence  very  carefully,  and  am  satiatied  that 
it  ought  to  make  no  difference  in  the  result. 
The  distinctions  t>etween  conditional  sales 
and  mortgages  are  so  nice,  that  I  am  but 
little  inclined  to  look  to  the  opinions  or  to 
the  loose  language  of  witnesses  to  decide  the 
question.     In  the  case  before  cited,  lord 

276  Hardwicke   observes,     "The    "proviso 
uses  the  word  repurchase;  but  there  is 

very  little  difference  in  reality  t>etween  the 
meaningof  the  words  repurchase  and  redemp- 
tion. One  of  the  witnesses  uses  the  word 
redemption;  anS  I  take  the  word  purchase, 
used  in  all  the  other  depositions,  to  be  only 
a  cant  word,  meaning  a  sale  or  a  mortgage  ; 
and  the  indorsement  shews  they  were  used 
promiscuously."  Where  to  common  under- 
standings the  shades  of  difference  between 
terms  are  so  slight,  it  is  hazarding  too 
much  to  trust  to  the  testimony  of  individuals 
not  versed  in  such  nice  discriminations, 
instead  of  resting  upon  the  written  and  un- 
questioned evidence  of  the   contract  of  the 

There  are  some  other  questions  of  detail, 
and  perhaps  some  irregularities  and  errors 
which  the  court  has  carried 


as  the  direction  to  be  given  to  the  case  by 
the  opinions  of  my  brethren  wilt  render  it 
unnecessary. 

Decree  reversed  with  costs.  And  this 
lurt  proceeding  &c.  it  is  further  decreed 
and  ordered  that  the  appellant  do  pay  unto 
the  appellee  the  sum  of  206  dollars  11  cents, 
with  interest  at  the  rate  of  six  per  centum 
per  annum  from  the  25th  of  December  1819 
till  payment.        

277  ''Crawford  v,  Moses. 

May.  IBN.  Ricbmond. 
<AtHeDt  Brooke.  J.) 

ISMMr*— CaM     Ap- 

prov*d.-The  principle  declSed  In  Maria  Ac.  v. 
Sturbaai[b,«Raud.  238.  tbat  where  the  mother  is  a 
aUve  until  she  altalDB  a,  particular  ace,  ber  cliil- 
drea,  born  in  the  mean  time,  are  born  slaves,  and 
le  niother'8  right  to , 
aralu   recognlECd  and  acted 


marrtaee  of  my  wife,  all 
my  nesroes  sball  bave   their   riglit  to  freedom 

and  If  any  shonld  l>e  born  hereafter,  it  la  my  wlU 
that  they  shall  have  a  rlgSt  to  freedom  when 
Vhey  shall  arrive  to  the  aforesaid  term  of  years." 
The  testator,  at  biB  death,  has  a  slave  named 
Wlnaey.  who  afterwards,  while  the  widow  Is  alive 
and  numarrled,  baa  a  daushter  named  Jane. 
After  tbe  death  of  the  widow,  and  before  Jane 


I.  ebe  li 


e  of   II, 


Uoses.    Moses,   ui>on  arriving  a 

brlngrsa  salt  for  his  freedom.    h«ld.  he  Is  a  slave. 

James  Johnson  of  I^uisa  made  his  will, 
bearing  date  the  21st  of  the  2d  month  17S5, 
whereby,  after  certain  bequests,  he  devised 
and  bequeathed  as  follows ; 

"Item,  1  lend  to  my  beloved  wife  Lucy 
Johnson,  during  her  widowhood  or  life,  the 
land  whereon  I  now  live,  with  all  my  ne- 
groes, stock  and  every  other  part  of  my  es- 
tate not  already  given,  during  the  above 
mentioned   time."     Then   came  a  devise   of 


•Slaves- Emanclpatlon-RlEbl  ol  lune.— See  foot- 
notei  to  Osborne  r,  Taylor.  IS  Qratt  117  :  Ellis  v. 
Jenny,  2  Rob.  5»7. 

Tbe  principal  case  Is  cited  la  Wood  r.  Humpbreys. 
IS  Qratt  K34.  348,  S52  ;  Taylor  v.  Culllns.   II  Oratt. 

sm. 

if  FrtcdoB  In  FnlBro — Ctiitiuc 


lion  ot  Ststate,- 


wbelber  tbe  sta 


'Wood  V,  Humphreys,  12  Gratt. 
"Some  judges  bave  doubted 
.  1  Kev.  Code  of  I8I».  ch.  111.  $  Gl. 
p,  iSS.  giving  ovners  of  slaves  a  right  to  emanci- 
pate them,  authorized  theglftof  freedom  in/ddiro. 
But  these  Judges  bave  admitted  that  tbe  statute 
has  been  long  and  anlformly  construed  to  give 
sacb  authority,  and  that  the  constrncllon  could 
only  be  changed  by  legislative  power.  TncKKii,  P., 
In  Urateford  r.  Moiti.  IQ  LeioA  ZN,  Brookk.  J..  In  An- 
derson V.Anderson,  II  Leigh  824."  Tbe  principal 
rase  Is  cited  In  Wood  v.  Humphreys.  IS  OratL  Ml. 
But  see  principal  case  cited  In  oplnloa  of  DabiBI..  J.. 
In  Wood  V.  Humphreys,  12  Qratt.  W!. 

SsHe— Saiii-Delliittlon  ol  ManumlulaB.— Tbe  prin- 
cipal case  Is  cited  In  Williamson  v.  Coaltcr.  14  Qratt. 
principles,  which  I  shall  not  examine,    sss. 


362 


zed.yGOOglC 


lO  LEIGH 


Ckawtord  v.  Moses. 


2T8-280 


tbe  reversion  in  the  land,  and  after  that 
devise,  the  following  clause : 

"Item,  It  is  my  will  and  desire  that  after 
the  death  or  marriage  of  taj  wife,  all  my 
negroes  shall  have  their  right  to  freedom 
when  they  arrive  to  lawful  age  or  twenty- 
one  years  old ;  and  if  any  should  be  born 
hereafter,  it  is  my  will  that  they  shall  have 
a  right  to  freedom  when  they  shall  arrive  to 
the  aforesaid  term  of  years." 

In  a  suit  in  the  circuit  court  of  Powhatan 
against  James  Crawford,  by  Moses  a 

278  man  of  colour  to  recover  his  freedom,  *a 
special  verdict  was  returned,  whereby 

the  jury  found,  that  after  the  death  of 
James  Johnson,  to  wit,  on  the  8th  of  Decem- 
ber 1788.  the  said  will  was  duly  proved  and 
recorded  ;  that  among  tbe  slaves  tKlonging 
to  the  testator  at  the  time  of  his  will  and  at 
bis  death,  was  a  woman  named  Winney,  who 
anrvived  the  testator,  and  after  his  death, 
and  during  the  life  and  widowhood  of  his 
wife,  had  issue  a  daughter  named  Jane  Rob- 
inson, who  afterwards,  and  before  she  the 
said  Jane  attained  the  age  of  twenty-one 
years,  had  issue  the  plaintiff;  that  the 
widow  of  -the  testator  was  dead,  and  the 
plaintiff  bad  attained  tbe  age  of  twenty-one 
years,  before  the  institution  of  this  suit ; 
that  Jane  Kobinson  the  mother  of  the  plain- 
tiff, after  the  birth  of  the  plaintiff,  to  wit, 
on  the  nth  of  July  1816,  was  registered  in 
the  county  court  of  Powhatan,  and  obtained 
her  free  papers,  being  then  twenty-one  years 
old,  and  has  ever  since  been  and  still  is  free 
within    this    commonwealth ;  and     that   the 

Jlalntiff  is  detained  in  slavery  by  the  de- 
endant,  and  has  been  so  detained  from  his 
birth. 

The  circuit  court,  being  of  opinion  that  the 
law  was  for  the  plaintiff,  entered  judgment 
that  he  recover  his  freedom. 

Whereupon  Crawford  presented  a  petition 
to  this  court  for  a  supersedeas,  stating,  that 
be  was  advised  that  this  judgment  was  not 
.  to  be  sustained  by  any  authority,  unless  it 
could  rest  upon  the  opinions  of  two  judges 
(Carrington  and  Pendleton)  in  the  case  of 
Pleasants  v.  Pleasants,  2  Call  319.  What- 
ever respect  might  be  due  to  the  authority 
of  those  opinions,  this  case,  he  insisted,  was 
not  brought  within  their  protection  ;  for  they 
have  not  carried  the  right  of  freedom  far- 
ther than  to  maintain  it  against  the  family 
of  the  testator,  or  volunteers  claiming  un- 
der them,  to  the  exclusion  of  creditors  and 
purchasers;  and  the  jury  have  not,  in  this 
case,  found  that  the  petitioner  was  a  mem- 
ber of  the  family,  or  a  volunteer  claiming 
under  them. 

279  *But    the  .  opinions    of    those    two 
judges,    the    petitioner  was    advised, 

were  not  authority.  He  insisted  that  the 
doctrine  maintained  by  them  had  never  since 
t>een  sanctioned  by  any  judicial  opinion  ; 
that  it  violated  some  of  the  best  settled  rules 
of  law;  and  that,  if  followed,  it  wonld  intro- 
duce an  anomaly  in  the  laws  of  civilized 
society — a  state  of  hereditary  slavery  for 
years.  If  such  be  the  law,  he  was  advised 
that  it  ought  to  be  pronounced  by  at  least  a 
majority  of  the  court  of  appeals. 

Bj   tbe   decision  in   Maria   and   others  v. 


Surbangh,  2  Rand.  228,  recognised  in  Futton 
V.  Sbaw,  4  Rand.  597,  and  again  in  Isaac  v. 
West's  ex'or,  6  Rand.  652,  it  was  obvious,  he 
said,  that  Jane  Robinson,  the  mother  of 
Moses,  was  born  a  slave,  and  continued  to  be 
a  slave  till  the  age  of  twenty-one ;  that 
Moses,  her  son,  was  als()  born  a  slave;  and 
that,  if  he  was  entitled  to  his  freedom  at  the 
age  of  21  years,  he  derived  that  title  from  the 
will  of  a  testator  who  died  as  early,  at  least, 
as  the  year  1788,' giving  law  to  the  third  gen- 
eration after  his  deceased :  and  it  was 
equally  obvious  that  if  this  will  could  give 
freedom  to  Moses,  in  the  third  generation, 
it  might  equally  give  freedom  to  those  born 
in  any  generation,  however  remote. 

He  urged,  that  before  such  a  doctrine  as 
this  should  be  established  as  the  law  of  the 
land,  it  ought  to  receive  the  gravest  consid- 
eration. 

The  supersedeas  was  allowed. 

The  case  was  elaborately  argued  in  this 
court,  by  Johnson,  for  the  plaintiff  in  error, 
and  Rhodes  and  Scott,  for  the  defendant  in 
error.  But  no  note  of  the  argument  has 
t>eea  preserved. 

TUCKER,  P.  This  is  a  case  of  prospec- 
tive emancipation  by  will,  and  presents 
some  of  the  difficulties  which  have  resulted 
from  construing  the  statute  to  author- 
280  lie  *the  gift  of  freedom  In  future. 
Such,  I  am  persuaded,  never  was  its 
design,  and  such  an  effect  is  at  variance 
with  every  principle.  For,  in  the  nature  of 
the  act,  emancipation  is  immediate,  not 
prospective.  If  the  act  be  not  executed,  but 
executory,  it  is  but  a  contract  for  freedom 
between  the  master  and  slave,  which  is  void, 
If,  on  the  other  hand,  the  act  be  considered 
as  executed,  it  must  take  effect  immediately, 
and  intermediate  servitude  is  incompatible 
with  it.  The  act  of  assembly  seems  dis- 
tinctly to  recognize  the  principle;  for  in 
giving  the  power  to  emancipate  by  deed  or 
will,  it  declares  that  the  slave  "shall  there- 
upon "  (that  Is,  upon  the  probat  of  a  deed  or 
will  of  emancipation)  "  be  entirely  and  fully 
discharged  from  the  performance  of  any 
contract  entered  into  during  servitude,  and 
enjoy  as  full  freedom  as  if  he  had  been 
particularly  named  and  freed  by  this  act." 
1  Rev.  Code,  ch.  111.  §  53,  p.  433.  It  is  not 
easy  to  perceive  how,  under  this  clause, 
emancipations  in  future  could  have  been 
countenanced ;  yet  they  have  been  so  long 
recognized,  that  it  Is  only  left  for  us  to  fol- 
low the  steps  of  those  who  have  gone  before 
us,  until  a  change  is  effected  by  legislative 
power ;  and  the  subject  is  only  mentioned 
here,  as  affording  a  motive  for  limiting  our- 
selves at  least  to  the  strictest  rule  which 
former  decisions  wilt  permit. 

According  to  my  construction  of  the  will 
in  the  case  l>efore  us,  all  the  testator's  slaves 
in  existence  at  his  death,  and  all  the  issue 
of  his  female  slaves,  born  during  the  life  of 
the  widow,  were  emancipated  by  the  opera- 
tion of  the  clause  declaring  that  all  the  tes- 
tator's slaves  should  have  their  freedom 
after  the  death  or  msiriage  of  his  wife. 
For  the  afterborn  slaves,  if  Irarn  in  the 
widow's  lifetime,  were,  according  to  the  de- 
cisions of  this  court,  as  ^uQhithe  testator's 
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property,  and   as   much   subject   to  hU  dis- 

pOBition,  aa  those  ia  existence  at  his   death. 

According-lj  thev  passed,    as   fast   as   thej 

came  into  bciog,  to  the  widow  during- 

281  her  life,  under  "the  l>eque8t  to  her  of 
all    hie  slaves.    It  cannot  be  deaied 

that  she  had  a  life  estate  in  the  poathumous 
children,  who,  but  for  this  clause  in  the  will, 
would  bave  fallen  into  the  residuum  for  di- 
vision among  the  distributees.  If  the  pos- 
thumous children  are  embraced  by  the  words 
"  all  my  negroes"  in  the  bequest  to  his  wife, 
thej  are  equally  embraced  by  the  same  words 
in  the  clause  of  emancipation,  and  hence  all 
born  during-  the  widow's  life  and  after  the 
death  of  the  testator,  were  free  after  the 
death  of  the  widow  and  their  arrival  at  age. 
If  Moses  was  in  this  predicament,  he  was 
therefore  free. 

It  seems  to  have  been  supposed  that  the 
particular  provision  for  those  born  "  here- 
after," excluded  them  from  the  operation  of 
the  general  clause  above  mentioned.  If  so. 
the  case  would  not  be  materially  varied.  Tbe 
children  bora  during  the  wife's  life  were,  as 
has  been  already  said,  subject  to  the  testa- 
tor's disposition,  and  were  given  to  the  wife 
during  her  life  or  widowhood.  Their  free- 
dom, then,  was  subordinate  to  this  gift; 
for  we  cannot  suppose  for  a  moment  that  he 
intended  freedom,  before  her  death,  to  the 
posthumous,  more  than  to  those  in  existence 
at  the  date  of  the  will.  The  will,  as  to  them, 
must  therefore  be  read  thus;  "  And  if  any 
should  l>e  born  hereafter,  they  shall  have  a 
right  to  freedom,  after  the  death  or  marriage 
of  ray  wife,  upon  their  attaining  the  age  of 
21  years."  Now  this  language  can  only 
apply  to  those  born  during  the  widow's  life  ; 
it  is  inappropriate  to  those  born  after  her 
death  or  marriage  ;  for  as  their  right  to  free- 
dom is  postponed  until  the  death  or  marriage, 
their  pre-ezistence  during  her  life  is  Inevita- 
bly implied.  If  this  be  so,  we  must  still  fur' 
ther  mould  the  expression,  so  as  to  read  it 
thus  :  "  And  if  any  should  be  born  hereafter 
duriug  the  life  and  widowhood  of  my  wife, 
they  shall  have  aright  &c."  Thus  construed, 
it  is  clear  that  Moses  is  free  if  he  was  t>orn 
during   the  life   or    widowhood  of  the 

282  wife ;  'and  if  not  born  until  after  her 
death,   he  is  a  slave,  as  he  is  in  that 

event  within  neither  clause  of  the  will. 
There  must  then  be  a  venire  de  novo  to  ascer- 
tain this  fact,  unless  the  parties  will  agree  it 
in  this  court. 

After  this  opinion  was  prepared,  an  order 
was  made,  by  the  consent  in  writing  of  the 
parties  by  their  counsel,  that  the  record  be 
amended  so  aa  to  supply  tbe  defect  in  the 
special  verdict,  by  admitting  the  fact  that 
Moses  was  born  after  the  death  of  mrs.  Lucy 
Johnson,  the  widow  of  James  Johnson. 

STANARD.  J.  The  special  verdict,  on 
which  the  questions  involved  in  this  case 
arise,  was  defective  in  not  ascertaining 
whether  or  no  the  birtb  of  Moses  (the  plain- 
tiff in  the  court  below)  was  before  or  af  tej 
the  death  or  marriage  of  mra.  Johnson 
the  relict  of  the  testator.  That  defect 
has  been  cured  by  the  admission 
half  of  the  pauper,  that  he  was  born  after 


the  just  construction  of  the  wilt,  none 
claim  title  to  freedom,  as  derived  imme- 
diately from  the  dispositions  therein,  bnt 
those  born  before  the  death  of  mrs.  Johnson, 
the  right  of  Moses  is  that  only  which  he 
could  derive  from  his  mother ;  she  being  one 
of  those  who  the  will  directs  shall  have  their 
freedom  at  the  age  of  21,  and  he  being  bom 
before  she  attained  that  age. 

My  opinion  is  that  a  just  construction  of 
the  will  gives  it  the  same  meaning  that 
would  be  distinctly  expressed  had  the  clause 
been  framed  thus^"  After  the  death  or  mar- 
riage of  my  wife,  all  my  negroes  then  living, 
as  well  those  that  shall  be  tiorn  hereafter  as 
those  now  in  being,  shall  have  a  right  to 
their  freedom  ;  those  aged  21  years  and  up- 
wards, immediately;  and  those  under  that 
age.  when  they  attain  it."     The  slaves  living 

the  death  or  marriage  of  the  widow  were 
within  the  immediate  scope  of  the  will, 

I  and  entitled  to  claim  'their  freedom 
under  it.  The  testator  obviously  ap- 
prehended that  the  first  memt>er  of  the 
clause  of  the  will  giving  freedom  to  all 
his  slaves  after  the  death  or  marriage 
of  his  wife,  might  be  interpreted  aa  ap- 
plicable and  restricted  to  tbe  slaves  he  pos- 
sessed at  tbe  date  of  his  will,  or  at  his  death. 
This  apprehension  caused  him  to  add  the 
second  member  ;  and  its  function  being  to 
supply  the  supposed  defect  of  the  first,  it 
should  have  a  corresponding  interpretation. 
According  to  the  decision  of  this  court  in  the 
case  of  Brvkiae  v.  Henry  &  uz.,  9  Leigh  188, 
the  first  member  of  the  clause  would  have 
comprehended  af  terborn  slaves  ;  and  for  that 
purpose  the  second  was  auperlluous.  But 
this  in  no  wise  weakens  the  suggestion  that 
this  testator  apprehended  it  was  not  suffi- 
ciently explicit,  and  added  the  second  mem- 
ber to  remove  all  doubt  as  to  his  purpose  to 
comprehend  all  that  might  be  living,  either 
at  his  death,  or  the  death  or  marriage  of  his 
widow.  The  result  is,  that  on  the  just  con- 
struction of  the  will,  those  slaves  that  were 
living  at  the  death  or  marriage  of  the  wife 
derived  their  title  to  freedom  directly  from 
the  will,  and  those  bom  afterwards  must 
derive  their  title  from  their  mothers.  This 
is  the  construction  contended  for  by  the 
conasel  of  the  pauper;  and  as  Moses  was 
bom  after  the  death  of  the  widow,  and  be- 
fore his  mother  attained  the  age  of  21,  the 
counsel  has  attempted  to  distinguish  this 
from  the  case  of  Maria  &c.  v.  Surbangh,  by 
treating  the  postponement  of  the  emancipa- 
tion of  the  mother  to  the  age  of  21,  as  a  re- 
tention of  service  in  the  nature  of  an 
apprenticeship — as  temporary  service  which 
would  not  affect  the  oBspriog  born  during 
that  time.  The  distinction  cannot,  in  my 
opinion,  be  sustained.  Though  my  judg- 
ment has  never  been  convinced  of  the  coi^ 
rectnesB  of  the  decision  in  the  case  of  Maria 
&c.  V.  Surbaagh,  I  feel  judicially  tiound  by 
its  authority  ;  and  under  that  obligation  I 
must  decide  that  Moses,  being  bom  be- 
fore his  mother's  right  to  freedom 
2S4  *was  consummated  by  the  attainment 
of  the  age  of  21,  is  a  slave. 

I  fortiear  to  express  an  opinion,  ( 


the    death    of    mrs.     Johnson.     If,     then,    enter  into  the  investigation  of  thejjwstion 


T?6'*^'!" 


10  LEIQH 


B&KBi 


'.  MOKKIS'S  Adm'r. 


286-286 


to  much  aud  so  ablj  discussed  by  the  coun- 
sel of  the  appellant,  as  to  the  validity  of  the 
will,  had  ita  coQstroction  been  anch  aa  to 
provide  for  the  emancipation  of  slaves  at  a 
period  more  remote  than  the  law  allows  for 
an  execntorjT  devise  or  bequeat  of  property. 
The  inclination  of  my  mind  is  against  the 
application  of  that  rule  respecting  the  limi- 
tation of  property,  to  caaea  in  which  prop- 
erty ia  not  fettered,  but  renounced ;  In  which 
¥'operty  is  not  i^rraated,  but  eztinf^uistaed, 
be  oase  of  Maria  He.  v.  Surbaugh  rests 
mainly  on  the  proposition,  that  by  emanci- 
pation, property  is  not  granted,  and  the 
rigbt  of  one  to  proapective  emancipation  is 
not  a  rlg-ht  to  property,  or  analogoua  to,  or 
having-  the  incidents  of  such  a  right.  But  I 
have  formed  no  definitive  opinion  on  the 
qaestion.  and  therefore  give  none. 

Judgment  reversed.  And  this  court,  pro- 
ceeding &c.  is  of  opinion  that  the  matters  of 
law  arialng  upon  the  special  verdict  found 
by  the  jury  are  for  the  said  James  Crawford, 
the  plaintiff  in  tbis  court :  therefore  it  is 
considered  that  the  said  Moses,  the  defend- 
ant here,  take  nothing  by  hia  bill,  Ac. 


Baker  v.  Morris's  Adm'r. 

May.  ins.  BIcIimoQd. 

(Absent  Bhooks  as d  Pahibb,*  J.} 

DUcavcry— T*  Rabat  PnuuBptlon    dI  Psysiist— An- 

>wer.t— In  a  sutt  Id  cgulty  u>  ealorce  pavmeut  of 

I  bond  debt  twenty-elsbt  yean  after  ttie  ri^bt  to 

dcnaud  U  accrued,  tbere  being  no  remedy 

285  *Dader  tbe  clrcnnutaaces  of  tbe  case  but  In 
equity,  tbe  t>lll,  to  rebut  tbe  preaampUon  of 
(aUsfactlou  arialn*  from  lai»e  of  time,  calls  on 
tbe  defendant  to  answer,  whether  the  debt  has 
been  paid  or  not:  Hsu>,  tbe  defendant  was  prop- 
perly  compelled  to  anawer  to  that  point. 

Itmv  ilwinlr  riiis  of  Statnte  of  Umltatloa*— 
Now  PrasilM.— Where  asaumpalt  Is  bronsht  at 
law.  and  tbe  statnte  of  limitations  pleaded,  tbe 
plaintiff  may  Hie  a  bill  ofdlacovery  In  equity,  call- 
IDK  on  the  defendanl:  to  answer  whether  be  has 
not  made  a  new  promise  within  the  term  of  limi- 
tation, in  order  to  ose  Ibis  matter,  on  the  trial 
of  the  action  at  taw,  la  avoidance  of  the  bar  of 
the  statnte,  and  tbe  defendant  shall  answer  tbe 
alleKatlon  of  the  new  promise  on  oatb. 

LKhut— Bmtd  CrcdKor-CM*  at  Bw.-TeBUtor  be- 
qneaths  his  daoBhter  "all  debts  dne  blm  at  bis 
dealb  from  bis  several  sons,  by  trands.  noiesor 
other  wrltinas."  amons  wblcb  is  a  bond  from  bis 
sou  J.  B.  whom  be  appoints  one  of 
thlstKind  is  delivered  In  ISOTby  tbei 
lesatee,  then  sole  :  In  IMS.  abe  marries  S.  who  dies 
in  isie :  and  lu  IBiO  she  marries  M.  and  dies  In  IBSS : 
tbe  aoD  and  executor  J.  B.  early  and  constantly 
denies  bia  liablUty  to  pay  the  debt,  and  this  la 
known  to  tbe  leratee.  and  to  bocb  her  basbanda 
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D  Rebut  Presanptloa  at  PsyoMnl— 
Asjwer— The  principal  case  Is  cited  In  Kyle  v.  Kyle. 
1  Oratt.  at.  See  mauoarapbic  note  on  "Bills  of 
DlacoTery"  appended  to  Lyons  v.  Miller,  8  Gratt 

"Lacbea"  ap- 


durlns  her  coverture  ;  bntno  snltlaever  bronsbt 
or  demand  made  on  the  bond  till  IBtt.  when  asnit 
Ineqaitylsbronsbtby  U.  as  admtalslrator  of  bla 
deceased  wife,  asalast  the  obllKor.  to  compel  pay- 
ment of  tbe  bond  ;  In  which  [be  obUirorla  unable 
to  abew  any  exemption  from  bla  liability  to  pay 
cbe  debt :  Held,  upon  the  circumstances  of  the 
case,  accountlne  for  the  lonv  delay  to  prosecute 
the  claim,  tbe  plaintiff  is  entitled  to  relief  nou 
wlthatandlns  the  delay. 
Same— Sane— EictBs  for  Delay— Covertnre.— in  aucb 
case,  the  fact  of  the  leitatee  bavins  1>een  nnder 
tbe  dlaablllty  of  coverture  dnrlne  so  great  a  por- 

Cbaneary  Prsetles-lntereat  beyond  Psoslty  •!  Bond.f 

—Full  Interest  Is  Blven  on  the  bond.  Ihotuch  It  ex- 
ceed the  penalty. 
Debt  on   B«id— Intsreat  beyond    PssaMy    of  Bond— 
Oamsses.l- Itseems.  cbat  inaoacUonof  debt  ona 
bond  at  law.   tbe  aurplns  Interest  beyond   tbe 
penalty  may  be  given  In  tbe  form  of  damasea. 
In  September  1802,  Henry  Baker,  late  of 
Winchester,  sold   and  conveyed  to   hia   son 
John  Baker  part  of  lot  No.  5,  in  that  town, 
for  /'400.  the  consideration  expressed  in  the 
deed  ;  of  which   the  son   paid  jflOO.  and  for 
the  balance    executed     three    bonds  to    his 
father,  each  in  the  penalty  of  666  dollars  66 
cents,   with  contlltion   to  pay  333  dollars  33 
cents;  they   were    all    payable  on    demand. 
Upon  each  of  these  bonds,  there  was 
286      found   indorsed  a  "credit  for   interest 
paid  till  the  17th  March  1807,  which 
was  tbe  day  of  the  father's  death  ;  but  these 
indorsements  were  made  after  the  father's 
death. 

The  father,  by  his  will,  devised  to  his  son 
Henry  part  of  the  same  lot,  measuring- 
thirty-eiKht  feet  frout  and  extending  back 
to  an  alley,  and  to  hia  son  laaac  anotl-.er 
part  of  the  same  lot  measuring  the  width  of 
the  testator's  then  dwellinghouae  in  front, 
leaving  a  space  between  the  parts  devised  to 
Henry  and  Isaac,  which  he  desired  should  be 
reserved  aa  a  way  common  to  them  both  ; 
and  then  he  devised  the  residue  of  the  same 
lot,  being  thirty-two  feet  front,  to  hia  son 
John,  mentioning  that  it  was  the  same  he 
had  before  sold  and  conveyed  to  him.  He 
then  divided  another  lot,  called  the  Brick- 
house  lot,  between  his  sons  Abraham,  John. 
Joseph,  and  Jacob ;  giving  to  Abraham 
fifty-six  feet  front,  charged  with  ^£200.  to  be 
paid  to  the  testator's  dauthter  Betsey  ;  to 
John  forty  feet  front,  to  Joaeph  fifty  feet 
front,  and  the  residue  to  Jacob.  And  then, 
after  devising  and  bequeathing  to  his 
daughter  Betsey  other  lots  in  Winchester, 
some  bank  stock,  and  the  ^^200-  charged  on 
Abraham's  sliare  of  the  Brickhonse  lot,  he 


{CbaBcary  Practice— Intarest  beyaod  Psoslty  of 
Bond.- The  principal  case  Is  cited  Id  Tazewell  i. 
Saunders,  IS  Qratt.  387.  The  cases  upon  tbls  sub. 
Ject  are  collected  In  mono«raphlciio(»oD  "Interest" 
appended  to  Pred  v.  Dixon,  W  Gratt-  HI. 

IDebt  on  Bond-interaat  beyond  Pntslty  •■  Bend— 
DsoMfas,— Tbe  principal  ease  la  cited  In  Perry  v. 
Horn,  a*  W.  va  sss. 

Tennant  v-  Oray.  B  Munf.  4M.  Is  an  express  au- 
thority Id  favorof  the  rlshtat  law  to  recover  Inter- 
est beyond  tbe  penalty  In  tbe  abape  of  damavea. 
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added — "  I  IlkewiBC  bequeath  to  my  aaid 
dauRhter  Betsey  all  the  debts  due  at  my 
death  from  my  several  sons,  aa  evidenced  by 
bonds,  notes  or  otber  writings,  sig-ned  by 
them."  He  appointed  his  sons  Henry  and 
John  his  executors,  who  proved  the  will,  and 
qualified  as  executors. 

The  three  trands  of  John  Baker  to  his 
father  and  testator,  were  found  among'  the 
testator's  papers  at  his  death  ;  and  they 
were  inventoried  as  part  of  his  estate,  in  the 
inventory  signed  by  both  executors,  and  re- 
turned to  coart,  in  the  following  words,  vii. 
"  Three  bonds  executed  by  John  Baker  for 
i^lOO.  each  to  the  testator  Henry  Baker,  and 
bequeathed  by  him  to  Elizabeth  Baker, 
which  bonds  are  delivered  up  to  her." 

In  1808.  about  a  year  after  her  father's 

death,    Elizabeth    Baker   married     Joseph 

Stover,    into      whose     hands     these 

287  "bonds  of  John  Baker    fell,    but    he 
never  made  any  attempt  to    enforce 

pay  meet  thereof.  Stover  died  in  1820,  and 
his  executor  delivered  the  bonds  to  his 
widow,  or  to  her  second  husband,  as  her 
property.  She  remained  a  widow  about  a 
twelvemonth,  and  then  married  William 
Morris.  She  lived  his  wife  till  1833,  and 
then  died.  During  all  this  time,  no  demand 
of  the  debt  due  by  the  bonds  was  ever  made. 
But  Morris  having  taken  administration  of 
his  deceased  wife's  estate,  and  being  unable 
to  maintain  an  action  at  law  on  the  bonds 
by  reason  of  tl^c  obligor  being  one  of  the 
executors  of  the  obligee,  exhibited  a  bill  in 
chancery,  in  the  circuit  superior  court  of 
Frederick,  against  John  Baker,  the  obligor, 
to  enforce  payment  of  the   debt  due  on  the 

The  bill  was  exhibited  in  1835.  After 
setting  forth  the  facts  above  stated,  and  al- 
leging that  the  debt  due  upon  the  bonds  had 
never  been  paid,  and  that  the  defendant, 
during  the  year  of  his  sister's  widowhood, 
had  requested  her  to  get  them  from  the  exec- 
utor of  her  first  husband  St  over,  saying  that 
he  might  be  pressed  for  the  money,  and 
could  pay  it  more  conveniently  to  her, — the 
bill  stated  various  reasons  to  account  for  the 
long  delay  to  demand  payment  of  the  debt, 
and  to  repel  the  presumption  of  payment 
arising  from  lapse  of  time ;  namely,  that 
mrs.  Morris,  tiefore  her  first  marriage,  was 
unwilling  to  enforce  payment  of  the  debt 
from  her  brother  by  harsh  measures ;  that 
after  her  marriage  with  Stover,  he  forbore  to 
demand  the  debt,  because  he  was  wealthy 
and  did  not  want  the  money,  and  because 
the  defendant  Baker,  soon  after  his  father's 
death,  brought  a  suit  in  chancery  against 
his  coexecntor  and  all  his  colegatees.  Stover 
and  wife  among  the  rest,  to  recover  a  large 
sum  of  money  which  he  claimed  as  due  to 
him  from  his  father's  estate,  for  services 
rendered  by  him  to  his  father  in  his  lifetime, 
which  suit  was  pending  till  November  1818, 
when  the  bill  was  dismissed,  shortly  liefore 
Stover's  death  ;  that   Stover   left    his 

288  widow  BO  welt  "provided   for,   that  she 
did    not   want   the  money  during   her 

widowhood  ;  and  that  the  plaintiff,  after  he 
married  her,  was  unwilling  to  go  to  law  with 


s  brother  in  law,  especially  aa  it    would  devised  t 


have  been  very  unpleasant  to  his  wife, 
whose  mind  was  somewhat  affected,  even  be- 
fore she  became  insane,  and  for  the  last  five 
years  before  her  death,  she  was  actually  of 
unsound  mind.  And  the  bill  called  upon  the 
defendant  to  answer  and  say,  whether  or  no 
he  had  paid  the  debt  ?  and  if  he  had,  when, 
how  and  to   whom  ? 

The  defendant,  in  his  answer,  repelled 
the  circumstances  alleged  in  the  bill,  to  ac- 
count for  the  delay  in  making  and  prose- 
cuting the  demand  of  the  debt  due  on  the 
t>ondSi.and  to  rebut  the  presumption  of  sat- 
isfaction arising  from  the  lapse  of  time  ;  he 
insisted,  that  near  thirty  years  having 
elapsed  since  the  t>onds  came  into  the  handa 
of  bis  sister,  then  a  feme  sole,  and  no  de- 
mand having  ever  been  made  upon  them, 
they  ought  to  be  presumed  in  law  to  bt  paid  ; 
and  he  lelied  on  this  legal  presumption  as  a 
full  and  sufficient  defence  to  the  plaintiff's 
claim  ;  but  he  made  no  answer  to  the  inter- 
rogatory, whether  he  had  in  fact  paid  the 
debt  or    not. 

Exception  being  taken  by  the  plaintiff  to 
the  sufficiency  of  the  answer  in  that  particu- 
lar, the  court  sustained  the  exception,  and 
ordered  the  defendant  to  put  In  a  full  an- 
swer  to  the    bill. 

Whereupon,  he  filed  an  amended  answer, 
in  which  he  admitted,  that  he  bad  never 
paid  the  money  for  which  the  bonds  were 
given  by  him  to  his  father.  But  he  said, 
that  he  had  been  in  possession  of  the  prop- 
erty for  the  purchase  money  of  which  they 
were  given,  paying  his  father  rent  for 
the  same,  some  two  or  three  years  before 
his  purchase,  and  his  father,  having  oc- 
casion for  money,  proposed  to  convey  the 
property  to  him,  upon  the  following  terms 
—that,  fixing  the  price  of  it  at  .^400.  he 
should  pay  his  father  jflOO.  tn  cash, 
289  *and  should  pay  him  interest  on  the  t>al- 
ance  of  ^300.  during  his  life  ;  a  pro- 
posal which  the  defendant,  and  all  the  family 
who  were  privy  to  the  transaction,  under- 
stood as  nothing  more  than  an  anticipation 
of  what  his  father  intended  at  his  death, 
namely,  to  give  him,  as  well  as  his  two  other 
sons,  the  parts  of  the  lot  No.  5,  of  which  they 
were  respectively  in  possession,  he  paying 
interest  on  ^300.  instead  of  rent  which  his 
brothers  paid  for  the  parts  of  the  lot  held  by 
them;  and  when  the  arrangement  was  car- 
ried into  execution  by  the  conveyance  of 
the  property  to  him,  his  lionds  for  the  ^£300. 
were  taken  and  given,  only  to  secure  pay- 
ment of  the  interest  thereof  to  his  father 
during  his  lifetime;  he  declaring,  in  the 
presence  of  the  subscribing  witnesses  to  the 
bonds  and  the  conveyance,  and  of  his  son 
Joseph  who  drew  the  instruments,  that  he 
was  only  to  draw  interest  upon  the  bonda 
during  his  life,  and  at  his  death  they  were 
to  be  returned  to  the  defendant;  which  facts 
could  have  l>een  proved  by  those  persons 
while  they  were  living,  but  they  were  all 
dead  long  before  this  suit  was  brought. 
That,  accordingly,  his  father,  by  his  will, 
devised  to  his  sons  Henry  and  Isaac  the  parts 
of  the  tot  No.  5,  of  which  they  had  been  in  pos- 
paying  him  rent  during  his  life;  and 
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Teyed  to  him ;  s  devise  of  property  already 
coDveyed,  for  vrhicfa  the  testator  could  have 
had  no  indncemeat,  but  to  fulfil  the  contract 
on  hia  part,  on  which  the  purchase  had  been 
made  by  the  defendant.  That  when  the 
father's  will  came  to  be  examined,  all  the 
family,  includia?  the  daughter  (the  plain- 
tiff's intestate),  being  well  acquainted  with 
the  father's  intention  in  the  transaction  upon 
which  the  bonds  were  executed,  understood 
the  devise  to  the  defendant  of  the  same  prop- 
erty for  the  price  of  which  the  bonds  were 
g-iven,  and  which  had  been  before  conveyed 
to  him,  as  intended  by  the  testator  tooperate 
as  a  surrender  of   the    bonds;   and  the 

290  acquiescence  *of  the  daughter  and   of 
both  her  husbands  in  this  construction 

of  the  will,  appeared  by  the  fact,  that  neither 
she  nor  they,  during-  twenty-six  years  from 
the  testator's  death  in  1807  till  her  death  in 
1833,  ever  demanded  the  debt  or  the  interest 
upon  it ;  in  which,  the  defendant  had  no 
doubt,  both  the  husbands  were  controlled  by 
their  wife's  knowledge  that  the  bonds 
not  in  truth  her  property.  That  the  bonds 
were  not  specially  mentioned  and  bequeathed 
by  the  testator's  will  to  his  daughter  :  she 
claimed  them  under  the  general  bequest  of 
"debts  due  to  the  testator  from  his  sons,  by 
bonds,  notes,  or  other  writinj^s,  signed  by 
them  ;"  and  besides  these  bonds,  there  were 
bonds  of  the  testator's  sons  Isaacand  Joseph; 
on  which  the  bequest  could  operate,  which 
bonds  were  delivered  to  the  daughter  an< 
were  collected  by  her.  That  the  defendant' 
l*onda  were  not  delivered  by  the  executors  t 
to  her :  she  had  access  to  the  testator's  ps 
pers,  and  took  possession  of  the  bonds  i 
question,  without  their  knowledge  at  th 
time  ;  but  she  afterwards,  at  different  timei 
admitted  to  some  of  her  brothers,  that 
these  bonds  were  not  hers,  and  said  they 
should  be  restored  to  the  defendant ;  and 
thougH  three  of  the  brothers  were  dead,  he 
expected  to  prove  by  one  who  yet 
vived,  that  she  made  a  declaration  to  that 
effect  during  her  widowhood.  And  advert- 
ing to  the  inventory  of  the  testator's  estate 
returned  to  court,  and  signed  by  both 
executors,  wherein  these  bonds  ari 
tioned,  as  bequeathed  and  delivered 
her.— the  defendant  said,  that  the  inventory 
was  prepared  by  his  coeiecutor  Henry  Baker 
under  advice  of  counsel,  by  whom  that  part 
of  the  inventory  was  written;  and,  without 
pretending  to  remember  the  incident, 
no  doubt,  that  his  brother  having  shewn 
him  the  inventory  as  a  paper  prepared  i 
cording  to  advice  of  counsel,  and  told  hi 
bis  signature  was  necessary,  he  signed  it 
without  any   examination    of   it  ;    for 

291  from  the  death  of  his  "father,  he  had 
uniformly  contended,   that   the   bonds 

ought,  rightfully,  to  be  given  up  to  him. 
And  upon  the  whole  he  insisted,  that  under 
the  circQn>stances,~after  such  long  delay, 
acquiescence  and  abandonment,  —  equity 
ought  not  to  enforce  the  claim. 

The  parol  evidence  on  the  part  of  the 
plaintiff  consisted  in  the  depositions — 

1  Of  G.  Happ ;  who  deposed,  that  the 
three  bonds  of  John  Baker  were  put  ia( "  '  ' 


first  husband  of  mrs.  Morris)  about  a  year 
before  his  death,  but  the  witness  made  no 
effort  to  collect  them  ;    Stover    would    not 

brought  on  them,  "  for  fear  of  pro- 
ducing a  split  in  the  family  ;"  his  wife  said, 
she  was  anxious  to  have  the  money  col- 
lected, and  was  displeased  that  she  had  not  got 
equal  share  of  her  father's  estate.  The 
nessalsosaid.that  she  Wds  for  many  years 
affected,  periodically,  by  pain  in  the  bead, 
which   for  a  time  disordered  her  mind  ;  the 

grew  more  and  more  severe  as  she 

grew   older  ;  and  about  two  years  after  her 

marriage  to  her  second  husband  Morris,  she 

became  insane,   so  that  it  was  necessary  to 

.nfine  her. 

2.  D.  Stickley  ;  who  deposed,  that  he  had 
had  frequent  conversations  with  mrs.  Mor- 

the  subject  of  the  bonds  of  Isaac 
Baker  and  John  Baker  (which  he  understood 
had  been  bequeathed  to  her  by  her  father's 
will),  during  the  life  of  her  first  husband 
Stover,  during  her  widowhood,  and  after  her 
marriage  with  Morris;  in  which  she  said, 
that  some  of  her  friends  wished  her  to  for- 
give the  bonds,  but  she  had  refused  to  do 
so;  she  intended  to  make  her  brothers  pay 
the  amount  due  on  them  ;  perhaps  the  money 
might  be  of  use  to  her  on  a  rainy  day  ;  her 
first  husband  had  told  her,  she  might  do  as 
she  pleased  with  the  bonds. 

3.  Kachel  Stickley ;  who  deposed,  that  she 
lived  with  mrs.  Morris,  for  many  years 
during  her  first  husband's  life,  during   her 

widowhood,  at  the  time  she  manned 
292      'Morris,  and  for  some   months  after. 

The  witness  heard  ber  say  frequently, 
that  she  had  held  the  bonds  in  question  from 
the  time  of  her  father's  death  ;  that  he  had 
bequeathed  them  to  her;  that  her  brother 
ought  to  pay  her  the  bonds,  but  that  he  said 
he  would  not  pay  her,  because  he  did  not 
consider  them  just;  that  she  did  not  stand 
in  need  of  the  money,  but  she  thought  her 
brother  ought  to  pay  it,  as  it  was  given  her  by 
her  father.  The  witness  also  heard  her 
say,  both  before  and  after  her  marriage  with 
Morris,  that  she  would  as  lief  it  should  fall 
into  the  hands  of  the  Baker  family  as  into 
the  bands  of  strangers,  as  stae  had  no  chtl- 

4.  J.  Speagler,  the  administrator  of  Stover 
the  first  husband  of  mrs.  Morris ;  who  de- 
posed, that  Stover  died  in  November  1819  ; 
that  he  found  the  bonds  in  question  among 
Stover's  papers ;  he  was  advised  by  counsel 
that  they  survived  to  his  widow  ;  and,  as 
well  as  he  could  remember,  he  delivered 
them  to  Morris  shortly  after  he  married  her. 

The  evidence  for  the  defendant  consisted 

1.  Of  G.  Reed;  who  deposed,  that  in  a 
casual  conversation  between  him  and  Henry 
Baker  the  elder,  in  1806,  John  Baker  hap- 
pening to  pass  through  the  room  where  they 
were  sitting,  Menry  Baker  told  the  witness, 
that  that  son  had  done  taim  more  service 
than  any  other  child  he  had,  and  that  he 
held  his  paper  or  bonds  for  a  sum  of  money, 
but  never  intended  to  make  him  pay  the 
money,  as  be  had  relieved  him  out  of  his 
difficulties;  that  a  few  days  after  this  con- 
hands  for  collection  by  Joseph  Stover  (the   versation,  the  witness  told  John  Baker  what 
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his  father  had  said,  aad  John  requested  him 
to  make  a  memorandum  of  It,  which  the 
witneu  did  at  the  time.  He  firodnced  the 
memorandam,  which  waa  in  these  words; 
"180G,  Feb.  26.  Memorandum  made  at  the 
request  of  mr.  John  Baker.  Id  conversation 
with  hia  father  (as  we  often  had  on  elections 
and  other  matters)  sittinif  in  his  house, 

293  mr.  John  •Baker  passed  through  the 
room  where  we  were  sitting',  and  mr. 

Baker  remarked,  that  that  boy  had  done  him 
more  service  than  any  ot^er  child  he  had, 
and  that  he  held  his  paper  for  a  sum  of 
money,  bnt  that  he  never  intended  to  make 
him  pay  the  money,  as  he  had  relieved  him 
out  of  his  difficulties."  llie  witness  said, 
be  had  forgotten  that  he  had  the  memoran- 
dum till  very  recently,  when,  being- reminded 
of  it  by  John  Baker,  he  had  looked  for  and 
found  it. 

2.  William  Baker,  a  nephew  of  mrs.  Mor- 
ris and  of  John  Baker ;  who  deposed,  that  in 
1SD9,  he  went  to  his  aunt  to  get  her  to  lend 
or  give  him  some  money  to  go  into  business  ; 
she  gave  him  a  trivial  sum  ;  at  the  same 
time,  taking  some  papers  oat  of  a  drawer, 
she  said  they  were  notes  of  his  uncle  John, 
which  she  would  not  give  him,  saying  that 
they  belonged  to  him  and  that  she  intended 
to  give  them  to  him. 

3.  Henry  Baker  the  younger,  son  and  one 
of  the  executors  of  Henry  the  elder;  who 
deposed,  that  on  the  day  when  the  convey- 
ance made  by  his  father  to  John  Baker,  and 
the  bonds  of  John  Baker  to  his  father,  were 
executed,  while  the  parties  were  engaged  in 
the  business,  the  witness  went  into  the  room 
on  some  business  with  Lewis  Hoff  or  Isaac 
Baker  (who  were  subscribing  witnesses  both 
to  the  deed  and  the  bonds):  he  found  his 
brother  Joseph  Baker  (who  drew  the  deed 
and  one  of  the  bonds)  also  present :  and  on 
the  same  day.  In  conversation  with  Joseph 
Baker,  Joseph  said,  that  the  bonds  were  only 
sham  bonds,  that  it  was  only  intended  that 
he  (John  Baker}  should  pay  the  interest  of 
the  bond*  as  rent,  that  his  father  might  as 
well  give  them  up  now  as  at  a  fnture  day, 
which  he  would  do  without  doubt.  i:,ewis 
Hoff  and  Isaac  Baker,  the  subscribing  wit- 
nesses to  the  deed  and  the  bonds,  and  Joseph 
Baker,  were  all  dead  t>efore  this  suit  was 
brought :  Isaac  Baker  died  in  1S30,  Hoff   in 

1832,   and  Joseph  Baker  In  1S33.     The 

294  •witness    further    deposed,    that    his 
sister,  mrs.  Morris,  after  the  death  of 

her  first  husband  Stover,  and  during  her 
widowhood,  made  a  visit  to  Winchester ; 
and  during  her  stay  there,  she  told  him,  that 
she  had  three  bonds  of  John  Baker  in  her 
possession,  which  she  wished  to  deliver  up 
to  him,  if  he  would  go  up  and  get  them, 
meaning  if  he  would  go  up  home  with  her. 
That  the  part  of  the  lot  No.  5,  conveyed  by 
his  father  to  John  Baker,  for  the  balance  of 
the  purchase  money  of  which  the  bonds  were 
given,  had  been  held  by  his  father  at 
2800.  but  he  sold  it  to  John  for  ^400. 
That  the  credits  on  the  bonds  for  interest  to 
the  I7th  March  1807,  were  indorsed  by  Isaac 
Baker,  after  his  father's  death  :  there  was 
an  account  ttetween  his  father  and  John 
Baker  kept  by  bis  father,  upon  the  settle- 


ment of  which  account,  John  was  credited 
upon  his  bonds  for  the  interest ;  the  wit- 
ness was  told  by  his  father  that  that  was 
the    way  he  received   the  interest  on    the 

4.  J,  HieronimuB ;  who  deposed,  that  in  a 
conversation  between  him  and  Henry  Baker 
the  elder,  some  three  years  before  his  death, 
Henry  Baker  declared  his  intention  to  for- 
give a  large  balance  due  him  f)x)m  hia  son 
Jacob  Baker  ;  and  added,  that  as  there  had 
been  some  jealousy  between  hia  sons  Jacob 
and  John,  he  intended  to  treat  John  in  the 
same  manner,  by  giving  him  up.  at  some 
futnre  day.  claims  he  had  on  him  for  the 
purchase  of  the  house  and  lot  which  be  bad 
sold  him. 

5.  Eliza  Price;  who  deposed,  that  during 
mrs.  Morris's  widowhood,  on  her  first  visit 
to  Winchester  after  her  first  husband  Sto- 
ver's death,  the  witness  heard  her  speak  of 
the  bonds  in  question  ;  and  she  repeatedly 
said,  that  the  bonds  she  had  in  her  poases- 
sioo,  mentioned  in  her  father's  will,  were 
John  Baker's,  and  she  wished  her  brother 
John  to  have  them,  as  they  were  not  hera; 
that  it  was  her  wish  he  should  receive  them 

at  that  time,  but  there  was  a  little  dif- 
29S      ference  Iwtween  her  and  a  member  •of 

her  brother  John's  family,  which  was 
the  only  reason  that  she  had  not  gone  there 
and  given  the  I>onds  up,  as  the  member  of 
John's  family  alluded  to  might  think  she 
wished  to  cringe  to  them.  Some  three  or 
four  years  after  her  marriage  with  Morris, 
she  mentioned  the  subject  again,  and  seemed 
to  regret  that  she  had  not  given  the  bonds 
to  her  brother  John  at  the  time  first  men- 
tioned ;  she  said,  they  had  been  now  taken 
out  of  her  possession,  but  if  ever  she  could 
lay  her  hands  on  them  again,  he  should  have 
them.  At  the  time  of  this  last  conversation, 
her  mind  was  sound. 

6.  John  Hoff;  who  deposed,  that  the  de- 
fendant John  Baker,  talking  of  the  t>onds  in 
question  shortly  after  his  father's  death,  and 
frequently  afterwards,  always  said  he  would 
never  pay  them. 

It  appeared,  that  the  defendant  John 
Baker  brought  a  suit  in  chancery  against 
his  coexecutor  Henry  Baker  and  his  colega- 
tees,  to  recover  a  debt  which  he  claimed  of 
his  father's  estate  for  services  rendered  hia 
father  in  his  lifetime ;  which  suit  was 
brought  in  1808.  and  the  bill  was  dismissed 
in  November  1818,  And  the  plaintiff  exhib- 
ited the  answers  of  Joseph.  Jacob  and  Henry- 
Baker,  and  of  Stover  and  wife,  in  that  suit  ; 
shewing  that  all  those  defendants  mentioned 
the  t>onds  in  question  in  their  answers,  and 
represented  them  as  evidences  of  debt  ac- 
tually due  from  their  brother  John  to  their 
father,  and  that  Stover  and  wife  then  held 
and  claimed  the  bonds  as  their  property. 
He  exhibited  also  a  deposition ,  taken  in  that 
cause,  of  the  same  deponent  G.  Reed  above 
mentioned,  for  the  purpose  of  discrediting- 
his  evidence  in  this  cause. 

The  circuit  superior  court,  upon  the  hear- 
ing, decreed,  that  the  defendant  should  pay 
the  plaintiff  999  dollars  99  cents  (the  amount 
of  debt  due  upon  the  three  bonds)  with  inter- 
est from   the  17th  March  1807  till  paid,  and 
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costs.    From  which  decree,  tbia  court,  on  the 
petition     of    the    defendant,    allowed     him 

296  "Ijeigh,  for  the  appellant,  contended. 
1.  That  the  defendant  was  well  enti- 
tled to  rely  on  the  preatimptlon  of  satisfac- 
tiot)  of  the  debt  arising:  from  the  length  of 
time  dating  which  no  demand  of  it  had  been 
made,  without  answering  the  interrogatory 
in  the  bill  whether  the  debt  had  been  paid  or 
not,  and  he  ought  not  to  have  been  required 
to  help  the  plaintiff's  case  by  making  a  dis- 
covery on  that  point.  The  bill  sought  to 
recover  a  debt  due  on  old  bonds,  demanded 
now  for  the  first  time  ;  and  the  only  ground 
of  equitable  jurisdiction  was,  that  the  obligor 
l>eing  one  of  the  executors  of  the  obligee, 
actions  conld  not  be  brought  on  the  txinds  at 
law.  Equity,  doubtless,  might  for  that  rea- 
son entertain  the  bill ;  yet  the  claim  was  in 
its  nature  purely  legal,  and  ought  to  be  prose- 
cuted in  equity  in  exact  analogy  to  an  action 
at  law  :  the  case  should  be  viewed  in  equity  in 
the  same  light  as  if  actions  had  been  brought 
on  the  bonds  at  law,  and  this  were  a  bill 
brought  in  equity  for  a  discovery  of  matter 
to  rebut  the  legal  presumption  of  satisfaction. 
If  the  practice  adopted  by  the  court  of  chan- 
cery in  this  case  should  be  approved,  every 
action  on  a  stale  bond  hereafter  brought, 
would  be  accompanied  by  a  bill  in  equity  for 
K  discoveiy  to  rebut  the  presumption  of  satis- 
faction, or  by  interrogatories  addressed  to 
the  defendant's  conscience  under  the  provi- 
sion of  the  circuit  superior  court  law,  Supp. 
to  Rev.  Code,  ch.  109,  %  6S,  p.  161.  Nay  more, 
the  statute  of  limitation^,  which  was  in- 
tended to  put  an  end  to  litigation,  would,  in 
effect,  give  rise  to  yet  more  troublesome  liti- 
g'atioo  in  equity,  for  the  discovery  of  matters 
ivhich  might  avoid  the  statute.  He  said,  the 
{general  inconvenience  to  which  the  practice 
ivould  lead,  should  make  the  court  cautious 
Kgainst  the  toleration  of  it  in  order  to  give 
rdief  in  the  particular  case.  And  be  con- 
tended for  this  proposition— that  where 
laches  appeared  on  the  face  of  the  plaintiff's 
bill,   the  defendant  should  not  be  held  to 

answer  to  nwtters  which  might  entitle 

297  the  plaintiff  to  *retlef  notwithstanding 
the  laches,  when  without  such  discov- 
ery relief  would  be  denied.  He  cited  Phillips 
V.  Prevost.  4  Johns.  Ch.  Rep.  205  ;  Lansing 
v.  Starr,  2  Johns.  Ch.  Kep.  150 ;  Jermy  v. 
Beat,  1  Sim.  373  ;  MacGregor  v.  East  India 
Co.,  2  Sim.  452  ;  2  Cond.  Eag.  Ch.  Rep.  187, 
496. 

2.  He  insisted,  that  this  was  a  stale 
demand,  which  equity  should  not 
to  enforce.  The  bonds  came  to  the  hands 
of  mrs.  Morris,  then  a  feme  sole,  in  1807 : 
there  was  nothing  to  prevent  her  from 
bringing  suit  on  the  claim  immediately ; 
bnt,  whether  from  doubts  in  her  own  mind 
as  to  the  real  justice  of  it,  or  from  whatever 
cause,  she  did  not  prosecute  it.  Her  first 
husband  never  prosecuted  it ;  she  did  not 
prosecute  it  during  her  widowhood,  when 
she  was  again  sui  juris;  and  her  second 
husband  never  asserted  it  during  her  life. 
There  was  at  all  times  a  person  having  full 
capacity  to  assert,  and  an  interest  to  assert, 
the  claim.  It  was  never  even  demanded. 
V  R,  10  Leigh— 24 


ust  be  admitted,  that  the  precise  ground 
of  defence  stated  id  the  defendant's  answer 
was  not  made  out  by  the  evidence  ;  namely, 
that  the  bonds  were  given  by  him  and 
taken  by  his  father,  only  to  secure  payment 
of  the  interest  during  the  father's  life, 
with  an  understanding  that  they  were  to  be 
given  up  at  his  death.  But  enough  appears 
to  shew,  that  it  might  probably  have  been 
proved,  if  this  suit  had  been  brought  while 
the  two  subscribing  witnesses  to  the  trans- 
action, and  while  Joseph  Baker  who  drew 
the  instruments,  were  living,  and  while  mrs. 
Morris  was  living,  from  whom  a  discovery 
might  have  been  bad  by  a  cross  bill ;  and  if 
such  a  state  of  the  case  had  been  proved,  it 
would  have  been  hard  to  resist  the  equity 
of  the  defendant  to  be  relieved  from  the 
bands.  The  delay  to  assert  the  claim 
deprived  the  defendant  of  his  defence, 
even  if  it  were  founded  in  truth,  Ijecause 
the  death  of  the  persons  moat  likely  to  be 
conusant  of  the  truth,  deprived  him  of 
the  evidence.  And  during  *ihe  whole 
time,  the  parties  entitled  to  assert  the 
n,  knew  that  the  defendant  denied 
the  justice  of  it,  while  they  never  gave 
him  any  reason  to  lielieve  that  they  in- 
stated on  it.  The  first  husband  Stover 
would  not  have  suits  brought  on  the  bondf, 
for  fear  of  producing  "a  split  in  the  family  ;" 
his  wife  told  mrs.  Stickley,  that  her  brother 
ought  to  pay  her  the  bonds,  but  "that  he 
said  he  would  not  pay  her.  because  he  did 
not  conaider  them  just;"  and  Morria  after 
hia  marriage  with  her,  aa  be  says  in  his 
bill,  was  unwilling  to  go  to  law  with  his 
brother  in  law,  especially  aa  it  would  have 
been  very  unpleasant  to  his  wife.  All  the 
parties,  then,  knew,  from  the  first,  that  the 
claim  would  t>e  contested;  and,  with  this 
knowledge,  abstained  from  bringing  suit, 
and  never  made  even  a  demand  of  the  debt, 
for  twenty-eight  years.  In  other  words, 
they  acquiesced,  during  that  whole  time, 
in  the  defendant's  claim  to  exemption 
from  the  obligation  of  theae  bonds.  But  not 
only  was  there  a  wilful  delay  to  assert  the 
claim,  and  an  acquiescence  in  the  defendant's 
pretensions  that  it  was  not  just,  but  mrs. 
Morris  was  conscious,  that  those  pretensions 
were  not  unfounded.  For,  though  she 
Bometimea  aaserted  her  right  to  the  money, 
and  complained  that  it  waa  withheld  from 
her,  yet  at  other  timea,  and  especially 
during  her  widowhood,  when  she  was 
aui  juris,  she  declared,  that  the  bonds 
belonged  to  her  brother,  and  that  she 
would  surrender  them  to  him  ;  she  told 
her  nephew  William  Baher.  aa  early  as 
1809,  that  the  bonds  belonged  to  her 
brother  John,  and  that  she  intended  to 
give  them  to  him:  and  during  her  widow- 
hood, she  told  mrs.  Price  that  the  bonds 
were  not  hers  and  she  wished  her  brother 
John  to  have  them,  and  her  brother  Henry 
that  she  had  the  three  bonds  of  her  brother 
John  in  her  poasesaion.  which  she  wiahed 
to  deliver  up  to  him,  if  he  would  go  home 
with  her  and  get  (hem.  Here,  then,  he  said. 
waa  a  atale  demand  founded  on  a  right  that 
accrued  twenty-eight  years  before  i 
299      •was  asserted; 
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sively  entitled,  bad,  during:  all  that 
time,  slept  upon  their  rig' tita  ;  knowing'  that 
the  claim  vraaconteBted,  they  had  acquiesced, 
during  all  that  time,  in  the  defendant's  re- 
fusal to  paj  the  debt,  and  in  his  denial  of  its 
justice  ;  and  the  party  whose  title  the  plain- 
tifi  was  now  assertinf;,  had  abandoned  it 
some  sixteen  years  before  the  plaintiff's  suit 
was  broui;ht.  Though  the  defendant  ad- 
mitted that  the  debt  claimed  on  the  bonds 
had  not  been  paid,  ao  that  the  lapse  of  time 
could  not  raise  a  presumption  of  payment, 
it  mi^ht  yet  afforid  a  presumption  aifainst 
justice  of  the  debt.  Christophers  v.  Sparke, 
2  Jac.  &  Walk.  222.  At  any  rate,  he  said, 
this  was  a  case  in  which  a  court  of  equity 
should  not  be  active  to  give  relief.  Smith  v. 
Clay,  3  Bro.  C.  C.  639,  in  note  ;  Deloraine  i 
Browne,  Id.  633.  646  ;  Jones  v.  Turberville. 
Vea.  jun.ll;  Hercy  v.  Dinwoody,  Id.  87, 
Parks  V.  Rucker,  S  Leigh  144  ;  Carrv.  Chap- 
man, Id.  164  ;  Hayes  v.    Goode,  7   Leigh  452. 

3.  He  submitted,  that  if  it  was  right  under 
the  circumstances  of  the  case  to  give  any 
relief  stall,  the  court  should  have  decreed 
only  the  principal  of  the  debt,  and  should,  on 
account  of  the  laches,  have  refused  to  allow 
any  interest ;  on  the  principle  on  which  the 
account  of  profits  was  denied  in  Acherley  v. 
Koe,  5  Ves.  565.  Or,  on  the  principle  of 
Pickering  v.  Ld.  Stamfofd,  2  Ves.  jun.  272, 
581,  interest  should  have  been  allowed  only 
from  (he  filing  of  the  bill. 

But  4.  he  insisted,  that  if  interest  ought 
have  been  allowed,  yet  the  decree  was  en 
neous  in  giving  interest  beyond  the  penalty 
of  the  bonds :  that  in  the  naked  case  of  a 
claim  on  a  bond  in  a  penalty  conditioned  for 
the  payment  of  money,  intcreat  could  not  be 
recovered  beyond  the  penalty,  either  at  law, 
Ld.  Lonsdale  v.  Church.  2  T.  R.  388,  over- 
ruled in  Wilde  V.  Clarkson.  6  T.  R.  303;  1 
Wma.  Saund.  58,  n.  I  :  Downman  v.  Down' 
man's  ex'ors,  1  Wash.  26  ;  Ragsdale  ex'or  v. 
Balte  ei'or,  2  Wash.  201;  Atwell's  adm'rv, 
Towles,  1  Munf.  17S,  or  in  equity, 
300  Bromley  *v.  Goodere,  1  Atk.  75 ;  Tew 
V.  Earl  Winterton,  3  Bro.  C.  C,  489; 
Knight  V.  Maclean,  Id.  496.  The  cases  in 
which  interest  had  been  allowed  upon  judg- 
ments on  bonds,  beyond  the  penalties  of  the 
bonds  on  which  they  were  recovered,  stood 
on  a  different  reason  ;  M'Clure  v.  Dunkin,  1 
East  437  :  Roane's  adm'r  v.  Drummond,  6 
Rand.  182 ;  Clark's  adm'r  v.  Day,  2  Leigh 
172:  Godfrey  v.  Watson,  3  Atk.  81.  There 
was  an  instance  of  a  bond  in  the  penalty  of 
j£120.  with  condition  to  pay  /■120.  where 
interest  was  allowed  beyond  the  nominal 
penalty,  which  was  in  truth  not  a  penalty  ; 
Francis  r.  Wilson,  Ry.  &  Mood.  105 ;  21  %ag. 
C.  L.  R.  391.  tn  the  cases  where  interest 
beyond  the  penalty  of  a  bond  had  been 
allowed  in  oquity,  it  would  be  found,  that 
the  creditor's  claim  was  not  founded  on  the 
bond  alone,  but  on  some  other  contract  be- 
sides, as  a  mortgage  or  special  agreement, 
Clark  v.  Ld.  Abingdon.  17  Ves.  106 ;  Jend- 
wine  r.  Agate,  3  Sim.  129 ;  5  Condens.  Eng. 
Ch.  Rep.  45,  or  that  the  debtor,  by  injunc- 
tion or  other  proceeding,  had  delayed  the 
creditor's  recovery  of  the  debt,  and  there 
was  no  faalt  on  his  part.  Grant  v.  Grant,  3 


Rnss.  598  ;  3  Sim.  340 ;  3  Condens.  Eng.  Ch. 
Rep.  533  ;  S  Id.  340.  The  case  of  Tennant'a 
ei'or  v.  Gray,  5  Munf.  494,  stood  alone  : 
there,  while  the  court  held  that  the  plaintiff 
could  not  recover  interest  beyond  the  penalty, 
as  part  of  the  debt  due  on  the  bond,  it  seemed 
to  sanction  the  recovery  of  the  surplus  in- 
terest in  the  form  of  damages.    - 

Patton,  for  the  appellee,  maintained,  on 
the  1st  point,  that  the  defendant  was  bound 
to  answer  the  interrogatory  in  the  bill, 
whether  he  had  paid  the  debt  or  not.  He 
said,  a  plaintiff  in  chancery  had  a  right  to 
obtain  from  the  defendant's  own  acknowl- 
edgment, evidence  of  facts  material  to  hU 
case :  and  whether  the  bill  were  a  bill  for 
discovery  merely,  or  a  bill  for  discovery 
and  relief,  the  plaintiff  was  equally  en- 
titled to  the  discovery  be  asked.  This  was 
the  general  rule :  there  were  ex- 
301  ceptions  *to  it,  but  the  present  case 
was  not  within  the  reason  of  any 
of  them.  Here,  the  bill  was  for  dis- 
covery and  relief :  the  defendant  was 
bound  to  answer  all  the  allegations  of 
the  bill  shewing  the  plaintiff's  right 
to  relief ;  as  much  bound  to  answer  the 
allegation  that  he  had  not  paid  the  debt,  aa 
any  other.  Lapse  of  timewasonly  presnmp- 
tive  evidence  of  payment ;  and  If  in  a  suit  to 
recover  a  bond  debt,  either  at  law  or  in  eq- 
uity, the  defendant  would  rely  on  that  pre- 
sumptive evidence  of  payment,  he  mnst 
plead  payment ;  else,  there  could  be  no  issue 
between  the  parties  to  which  the  evidence 
could  apply.  The  defendant's  difficulty  ia 
this  case  was,  that  if  he  alleged  payment, 
either  by  plea  or  In  his  answer,  he  would 
have  been  bonnd  to  swear  to  it ;  which  be 
could  not  do  without  forswearing  himself  ; 
and  therefore,  he  wished  to  rely  on  the  lapse 
of  time  as  evidence  of  payment,  without 
pleading  payment.  But  a  party  admitting 
the  original  obligation  to  pay  (as  the  defend- 
ant did  in  his  first  answer),  could  never  rely 
on  lapse  of  time  as  presumptive  evidence  of 
payment.  Livingston  v.  Livingston,  4 
Johns.  C.  R.  287.  He  said,  the  defence 
founded  on  lapse  of  time  as  proof  of  pay- 
ment, ought  not  to  be  confounded  with  the 
bar  of  the  statute  of  limitations  ;  where  the 
statute  applied,  it  was  immaterial  whether  in 
fact  the  debt  had  been  paid  or  not :  in  tbe 
other  case,  the  time  being  merely  presump- 
tive evidence  of  the  fact  of  payment,  the 
presumption  might  be  rebutted  by  a  variety 
of  circumstances,  much  more  by  an  admis- 
of  the  debtor  that  the  debt  was  still  dne. 
Oswald  V.  Leigh,  1  T.  R.  271;  Stark.  Ev. 
part  4,  p.  1090  ;  Christophers  v.  Sparke,  2 
Jac.  &  Walk.  223-234.  But  even  in  the  came 
of  a  bill  filed  for  discovery  to  support  a  suit 
or  defence  at  law,  it  was  settled,  that  a  party 
should  be  compelled  to  answer  and  admit 
facts  which  might  defeat  his  claim  or  repel 
his  defence  at  law  ;  and  In  the  strong  case 
of  the  defence  of  the  statute  of  limitations, 
the  defendant  might  be  compelled, 
*in  equity,  to  admit  a  new  promise 
which  would  avoid  the  bar  of  the  stat- 
The  principle  was  stated  in  Kane  v. 
Bloodgood,  7  Johns.  C.  R.  134 ;  Anon.  3  Atk. 
70  ;  Jones  v.  Pengree,  6  Vea.  580 :  Balllie  t. 
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Sibbald,  15  Ves.  135 ;  Cork  v.  Wilcock,  S 
Uadd.  Rep.  328 ;  Goodrich  y.  Pendleton,  3 
JobDB.  C.  R.  384.  In  the  case' of  Lansing  \. 
Starr,  cited  for  the  appellant,  it  was  im- 
possible that  chancellor  Kent,  who  decided 
K4iie  V.  Bloodgood  and  Goodrich  v.  Pendle- 
ton could  have  intended  to  gx>  the  lengtb  the 
appellant's  counsel  supposed  :  and.  indeed, 
in  that  case,  the  new  promises  and  payments 
alleged  by  the  bill  to  have  been  made  within 
sis  years,  were  expressly  denied  by  plea  and 
answer ;  and  the  only  point  of  discovery 
called  for  by  the  bill  to  which  no  answer 
was  given,  was  the  origin  and  consideration 
of  the  note  on  which  the  action  at  Ian  naa 
founded,  which  could  constitute  no  support 
for  the  plaintiff's  action,  or  answer  to  the 
statnte  of  limitations.  If,  then,  a  party 
mig-ht  be  compelled  to  discover  a  fact,  which 
tronld  avoid  the  bar  of  the  statute  of  litnita- 
tioQS,  otherwise  a  complete  defence  at  law, 
much  more  should  he  be  compelled  to  dis- 
cover that  he  had  not  paid  a  debt  which  he 
sought  to  defeat  by  (he  mere  presumption  of 
payment  arising  from  lapse  of  time.  And 
upon  the  general  principles  of  equity  plead- 
ings, he  said  it  waa  plain,  that  the  defendant 
was  bound  to  answer  all  the  allegations  of 
the  bill,  and  among  the  rest,  the  allegation 
that  the  debt  had  not  been  paid.  In  Cook- 
son  V.  EliasoQ,  2  Bro.  C.  C.  253,  lord  Thur- 
low  laid  down  the  rule,  that  a  party 
submitting  to  answer,  must  answer  fully. 
The  rule  had  been  modified  by  subsequent 
cases,  BO  as  to  admit  of  some  exceptions, 
while  it  was  stilt  recognized  as  the  general 
rule  ;  and  in  the  more  recent  cases,  it  seemed 
to  be  the  opinion  of  the  court  of  chancery  of 
England,  that  it  ought  never  to  have  been 
relaxed.  Newman  v.  Godfrey,  2  Bro.  C. 
.C.  332;  Shepherd     v.    Roberts.    3  Bro.    C. 

C.  239;  Jacobs  v.  Goodman,  M.  487,  in 
303      *note ;    Jerrard   v.    Saunders,    2  Ves. 

jun.  454  ;  Marquis  Donnegal  v.  Stew- 
art, 3  Ves.  446 ;  Fenton  v.  Hughes,  7  Vea. 
287  ;  Taylor  v.  Milner,  11  Ves.  41 ;  Dolder 
V.  Ld.  Huntingfield.  Id.  2&? ;  Faulder  v 
Stewart,  Id.  296 ;  Shaw  v.  Ching,  Id.  303 
Rowe  V.  Teed,  15  Ves.  372.  In  the  case  o 
The  Methodist  Church  v.  Jaques,  1  Jcbna 
C.  R.  74,  chancellor  Kent,  after  reviewing 
the  cases,  staled,  as  the  result  of  them  all, 
that  the  rnle  of  lord  Thurlow  in  Cookson  v. 
Eliason  was  still  the  recognised  rule  in  Eng- 
land, subject  to  particular  exceptions  (  as, 
for  instance,  where  the  bill  prayed  an  ac- 
count of  partnership,  and  the  defendant  de- 
nied the  partnership  ;  or  where  the  defendant 
was  a  fair  purchaser  without  nolice  for 
a  valuable  consideration  ;  or  where  the  de- 
fendant denied  some  allegation  of  the  bill, 
which  not  being  true,  the  plaintiff  was  left 
without  any  title  to  relief,  even  though  the 
matters  of  discovery  were  fully  answered. 
And  to  this  last  class  of  exceptions  belonged 
the  case  of  Phillips  v.  Prevost,  cited  by  the 
appellant's  counsel. 

As  to  the  2nd  objection  to  the  decree,  that 
the  laches  of  the  plaintiff,  and  of  all  the  par- 
ties who  had  had  a  right  successively  to 
assert  the  demand,  their  acquiescence  in  the 
defendant's  refusal  to  pay  the  money,  and  the 


during  her  widowhood,  ought  to  close  the 
door  of  equity  against  the  relief  now  sought  ; 
he  said,  that,  considering  this  as  a  suit  in 
equity  to  enforce  a  legal  demand,  the  obliga- 
tion of  which  still  continued,  though  the 
legal  remedy  could  not  be  resorted  to  by  rea- 
of  the  relation  of  the  parties,  the  case 
to  be  determined  upon  the  principles  of 
a  court  of  law  ;  and,  surely,  not  one  of  these 
points  of  defence  would  have  been  avail- 
able at  law,  when  it  was  once  proved  that 
the  debt  had  never  been  paid.  "The  general 
principles  stated  in  Smith  v.  Clay,  Hercy  v. 
Dinwoody  and  Carr  v.  Chapman,  were  in- 
controvertible ;  but  it  was  admitted,  in 
those  cases,  and  in  all  cases  of  the  same 
class,  that  every  case  of  the  kind 
"must  depend  upon  its  own  peculiar 
circumstances ;  and  without  desiring 
to  mitigate  the  strong  language  of  lord 
Camden  in  Smith  v.  Clay,  except  as  he  had 
himself  explained  it,  and  applying  the  rea- 
soning of  that  case  to  the  case  before  the 
court,  considered  as  a  suit  to  enforce  a  legal 
right  on  a  legal  obligation,  he  was  willing 
that  every  presumption,  in  favour  of  every 
fact  which  would  have  been  a  valid  defence 
law,  should  be  regarded  as  true,  If  it  was 
t  rebutted  by  facts  and  circumstaaces 
proved  iti  the  cause.  There  was  no  arbi- 
trary discretion  in  a  court  of  equity  to  refuse 
relief  on  themere  ground  of  delay  :  a  delay  of 
twenty  or  of  a  hundred  years  would  not  close 
the  door  of  a  court  of  equity  against  the 
claim,  if  the  delay  had  been  occasioned  by 
the  defendant's  own  act,  or  if  it  could  be 
accounted  for  by  the  plaintiff's  disability,  or 
if  It  had  in  no  degree  impaired  any  defence 
which  the  defendant  originally  bad.  In  Bur- 
well's  ex'ors  v.  Anderson,  3  Leigh  348; 
Pickering  V.  Ld.  Stamford,  2  Ves.  jun.  272, 
581;  A rden's  ex'ors  v.  Arden's  ex'ors.  1 
Johns.  C.  R.  312,  and  many  other  cases, 
relief  had  been  given  even  against  decedents' 
estates,  and  for  the  settlement  of  executors' 
accounts,  after  aa  great  and  greater  lapse  of 
time  than  had  occurred  in  this  case.  He 
then  entered  into  an  examination  of  the 
evidence,  for  the  purpose  of  shewing,  that 
the  defendant  had  no  ground  for  his  preten- 
sions that  these  tionds  were  given  by  him, 
and  taken  by  his  father,  only  to  secure  pay- 
ment of  the  interest  on  the  money  during 
the  father's  life,  and  that  the  father,  by  his 
will,  intended  to  tiequeath  the  bonds  to  him, 
and  not  to  his  daughter  ;  that  he  never  set 
up  such  pretensions  till  he  filed  his  amended 
answer;  that  the  parties  had  never  acqui- 
esced in  those  pretensions,  and,  for  aught 
that  appeared,  never  heard  of  them  ;  that 
mrs.  Morris  never  abandoned  her  claim  to  the 
money  ;  and  that  the  defendant  had  not  been 
deprived,  by  the  delay  in  asserting  the  claim, 
of  any  testimony  which  could  have  been 
305  *of  any  avail  to  his  defence.  He  re- 
marked, that  the  defendant  in  his  first 
answer  relied  on  grounds  of  defence  inconsist- 
ent with  those  detailed  in  his  amended  an- 
swer ;  which  alone  abould  sufSce  to  condemn 
his  new  pretensions.  And  as  to  the  delay  of 
the  parties  to  assert  the  claim,  that  was  ac- 
counted for,  by  the  fact  that  the  defendant 
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executor  and  hia  colegatees  to  recover  a  debt 
claimed  by  him  of  his  father's  estate  for  serv- 
ices rendered  to  his  father  in  his  lifetime, 
and  if  be  had  succeeded  in  tiiat  suit,  the 
debt  due  on  these  bonds  might  have  been 
extiaguiahed  ;  and  this  suit  was  dependinir 
till  1818.  Add  to  which,  mra.  Morris  was  un- 
der the  disability  of  coverture,  from  1S08  till 
1819 ;  and  again  from  1820  till  her  death  in 
1S33;  and  during  this  disability,  her  rights 
could  not  )>e  affected  by  ilelay,  nor  was  ahe 
capable  of  destroying  them  by  any  acts  of 
acquiescence  or  abandonment,  even  if  such 
acts  had  been  proved.  Bailey  v.  JacliBOn,  16 
Johns.  R.  210 :  Dunlap  &  Co.  v.  Ball,  2  Cranch 
180;  Waller  v.  Armistead's  adm'rs,  2  Leigh 

11  ;  Hatch  v.  Hatch,  9  Ves.  292 ;  Christophers 
V.  Sparke,  2  Jac.  4  Walk.  223. 

3.  If  the  court  was  right  in  decreeing  the 
principal,  it  was  right  In  decreeing  interest 
too.  In  Jones  ei'or  v.  Williams,  2  Call  103, 
106,  Pendleton,  P.,  aaid,  "it  was  natural 
justice  that  he  who  has  the  use  of  another's 
money  should  pay  interest."  In  Jones  v. 
Turberville,  2  Ves.  jun.  14,  lord  commissioner 
Ashhurat  said,  that  one  of  the  objections  to 
entertaining  stale  demands,  was,  that  "if  a 
man  was  liable  after  such  a  length  of  time, 
he  was  liable  for  interest  also."  In  Bur- 
well's  ex'ors  v.  Anderson,  3  Leigh  348,  thia 
court,  while  it  had  some  difficulty  in  enter- 
taining thebill  at  all,  and  refnsed  to  Inter- 
fere with  the  general  frame  of  the  executor's 
account,  t>ecause  of  the  staleness  of  the  de- 
mand, yet  charged  the  executor  with  interest 
which  had  been  omitted  in  the  audited  ac- 
count.   And  in  Arden's  ex'ors  v.  Ar- 

306  den's  ex'ors,  before  "cited,  chancellor 
Kent  decreeing  a  legacy  after  a  great 
lapse  of  time,  because  of  the  disability  of  the 
legatee,  decreed  interest  also,  and  recognized 
the  riglit  to   interest  wherever  the  principal 

4.  He  admitted, thataccotdingtothecourae 
of  decisions  in  England,  in  equity  as  well  as 
at  law,  interest  could  not,  in  general,  be  car- 
ried beyond  the  penalty  of  the  bond  ;  but 
the  courts,  in  modern  cases,  had  been  astute 
to  lay  hold  of  any  circumstance  which  would 
enable  them  to  do  full  justice,  without  re- 
gard to  the  technical  rule  that  limited  the 
recovery  to  the  penalty-  In  1  Wms.  Saund. 
58,  n.  1,  Serjeant  Williams,  speaking  of  this 
rule,  said— "If  by  any  contrivance  of  the 
debtor,  he  does  in  fact  withhold  payment, 
upon  what  principle  of  law  or  honesty  are  a 
jury  not  to  give  the  obligee  interest  by  way 
of  damages  for  the  detention  of  the  debt,  in 
this  case  as  well  as  in  the  case  of  bills  of  ex- 
change or  promissory  notes,  or  the  like,  where 
interest  has  always  been  given  when  pay- 
ment has  been  refused  7  In  all  actions  of 
debt,  the  judgment  is  to  recover  the  debt  and 
nominal  damages  for  the  detention  of  the 
debt ;  but  if  the  circumstances  of  the  case  t>e 
such  as  to  prove  to  the  satisfaction  of  the 
jury  that  the  plaintiff  has  sustained  a  real 
damage  by  the  detention  of  the  debt,  there 
seems  to  be  no  reason  or  authority  against 
the  jury  eiving  such  damage  in  addition  to 
the  penalty  of  the  bond."  In  Teonant's 
ex'or  V.  Gray.  5  Munf,  494,  this  court  laa  the 
appellant's  counsel  admitted)  sanctioned   the 
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giving  of  the  surplus  interest  beyond  the  pen- 
alty, in  the  form  of  damages.  That  case,  he 
believed,  had  been  followed  In  practice  ever 
since.  And  he  said,  the  supreme  court  of 
New  York  bad  held,  in  general  terms,  that 
interest  beyond  the  penalty  was  recoverable, 
in  Smedes  v.  Hooghtaling.  3  Gaines's  Sep. 
48. 

The  case  has  been  argued,  as  if  the  legal 

obligation   of  the   bonds  in  question  was  in 

full  force,  and  the  object  of  the  suit  was  to 

enforce     tbat    obligation.       But    the 

307  'obligee  appointed  the  obligor  his  ex- 
ecutor,  and  thereby  extinguished  the 

legal  remedy  on  the  bonds,  though,  by  the 
statute  1  Rev.  Code,  ch.  104,  g  57,  p.  389. 
the  debt  was  not  extinguished.  It  was  a 
debtof  the  defendant  to  his  testator's  estate  ; 
it  was  assets  in  his  hand,  which  he  ought  to 
have  applied  according  to  the  directions  of 
the  will ;  and  the  will  bequeathed  the  debt 
specifically  to  the  testator's  daughter.  The 
delivery  of  the  bonds  to  her,  was  an  assent 
to  the  legacy  ;  and  the  executor  who  himself 
owed  the  debt,  could  not  allege  want  of  assets 
to  pay  it,  unless  the  money  was  wanted  to 
pay  debts  of  his  testator,  which  is  not  pre- 
tended. As  soon  as  the  defendant  qualified 
as  executor  of  his  father,  he  became  bound, 
not  only  as  obligor  in  the  bonds,  but  in  his 
executorial  character,  to  pay  money  he  owed 
his  fatber's  estate  to  his' sister.  This  suit, 
therefore,  was  not  merely  a  suit  in  equity 
upon  the  bonds,  but  it  was  a  bill  in  equity 
for  a  specific  legacy,  against  the  executor 
who  was  chargeable  for  it.  This  view  of  the 
case,  he  said,  while  it  nowise  weakened  the 
argument  for  the  appellee  on  the  other  points, 
removed  all  difficulty  in  regard  to  the  ques- 
tion whether  interest  should  be  given  beyond 
the  penalty  of  the  bonds.  • 

TUCKER,  P.  The  first  objection  made  to 
the  proceedings  in  this  case,  is,  that  the  de- 
fendant was  erroneously  compelled  to  an- 
swer whether  he  had  paid  off  the  bonds  or 
not.  I  am  of  opinion  that  this  objection  can- 
not be  sustained.  There  seems  to  have  been 
at  one  time  a  doubt,  whether  a  mere  bill  of 
distMvery  would  lie,  for  the  purpose  of  com- 
pelling the  defendant  in  an  action  at  law, 
who  bad  pleaded  the  statute  of  limitations. 
to  answer  whether  he  had  not  made  B  new 
promise  within  five  years,  in  order  to  avoid 
the  bar.  In  my  early  practice,  judge  Carr 
dismissed  a  bill  which  I  filed  for  that  pur- 
pose. It  seems,  however,  that  the  practice 
has  been  recognized,  and  sustained  by 

308  various    •cases.     Cork    v.    Wilcoch,   S 
Madd.    R.    328;  Baillie    v.   Sibbald,  15 

Ves.  185  ;  Hindman  v.  Taylor,  2  Bro,  C.  C. 
7.  And  it  is  in  perfect  conformity  with  the 
general  principle,  that  where  the  party  can- 
not establish  his  case  at  law  by  other  means 
than  an  appeal  to  the  conscience  of  the  de- 
fendant, he  is  entitled  to  make  that  appeal. 
Mitf.  Plead.  130,  148;  Madd.  Ch.  Prac.  161. 
167.  Although,  therefore,  the  defendant 
pleads  at  law  the  bar  of  the  statute,  yet  if 
the  plaintiff  avoids  the  l>ar  by  replying  « 
new  promise  within  five  years,  he  may  by 
bill  of  discovery  compel  the  defendant  to 
answer  whether  he  has  made  such  a  prom- 
ise or  not.    The  case  of  MacGregor  v.  The 
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East  India  Company.  2  Sim.  452,  so  far  from 
impognLnK  this  doctrine.  Bcema  to  me  to  con- 
finn  it :  for  it  admits,  by  strong'  implicatioa, 
that  if  the  bill  had  allei^ed  a  new  promise, 
and  that  the  defendants  had  documents  in 
their  possession,  which  would  prove  it, 
the  defendants  must  have  answered.  But 
if  the  discovery  is  compelled  in  aid  of  a  trial 
at  law  in  such  case,  much  more  should  it  lie 
enforced,  where  the  bill  is  filed  for  relief,  and 
the  plaintiff,  apprehending  the  bar  of  the 
statute,  charges  a  particular  special  promise 
to  avoid  its  operation.  The  defendant  must 
in  snch  case  deny  the  promise  charged,  not 
only  by  averment  in  the  plea,  but  by  answer 
also  in  support  of  the  plea.  Mitf.  Plead.  212, 
213  ;  3  Atk.  70  ;  2  Atk.  51 ;  Bailey  v.  Adams,  6 
Ves.  586,  5% ;  Beames's  Pleas  in  Eq.  169 ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  Rep.  90, 134. 
If  this,  then,  was  a  bill  upon  an  open  account 
instead  of  a  bond,  and  the  plaintiff  had 
charged  a  new  promise  to  avoid  the  bar  of 
the  statute,  the  defendant  must  have  aa- 
awered  to  it.  It  is  not  perceived,  that  in  the 
weaker  case  of  presumption,  which  is  but 
matter  of  evidence,  and,  offers  no  peremptory 
bar,  he  should  be  absolved  from  answering 
whether,  in  truth  and  in  fact,  he  had  paid 
the  debt,  in  order  to  avoid  the  effect  of  lapse 
of  time  in  barring  the  plaintiff's  demand. 
The  presumption  may  be  repelled  by 
309  *any  thing  which  goes  to  shew  non- 
payment. By  what  can  it  be  more 
effectually  repelled,  than  by  the  defendant's 
own  confession  ?  Of  what  can  he  complain, 
^hen  the  fact  of  his  having  made  payment 
ia  to  be  determined  by  his  own  oath  ?  What- 
ever the  length  of  time,  there  ia  no  bar,  if  he 
acknowledges  that  the  debt  has  never  been 
discharged.  Such  an  acknowledgment  to  a 
third  person,  wonld  be  good  evidence,  and 
would  repel  the  presumption :  then,  why 
shall  he  not  be  compelled  to  answer  to  the 
fact  upon  the  requisition  of  the  plaintiff  7 
Under  which  of  the  exceptions  to  the  duty  to 
answer  can  he  bring  himself?  It  subjects 
him  neither  to  a  penalty  nor  forfeiture,  but 
merely  to  the  payment  of  a  just  debt.  It 
compels  him  not  to  disclose  his  own  turpitude 
nor  does  it  eipose  him  to  the  danger  of  a 
criminal  prosecution.  It  disburthens  his 
conscience  by  compelling  him  to  do  justice. 
It  absolves  him  from  the  demand  if  he  swears 
that  it  has  Jieen  paid,  and  only  charges  him 
Dpon  his  own  confeuion  that  it  is  unpaid.  I 
am  therefore  clearly  of  opinion,  that  the 
answer  was  properly  enforced. 

On  the  merits  of  the  case,  an  examination 
of  the  record  has  left  no  doubts  on  my  mind. 
The  presumption  of  payment  from  length  of 
time,  on  which  the  defendant  first  rested  his 
case,  has  been  repelled  by  the  extorted  co  a - 
fessioa  in  the  answer.  The  defence,  that  by 
the  original  transaction  it  was  designed  to 
bind  him  only  to  pay  the  interest  during  his 
father's  life,  is  not  only  in  conflict  with  the 
principle  which  forbids  the  contradiction  of 
writlen  contracts  by  extrinsic  evidence,  un- 
less there  has  been  fraud,  accident  or  surprige, 
but  it  ia  at  variance  with  the  facts  and  with 
the  defendant's  own  conduct.  Before  it  be 
admitted,  he  should  explain  why  his  deed 
recites  a  purchase  for  the  full  sum  of  £MXi' 


— why  bonds  are  taken,  instead  of  a  simple 

writlen  engagement  to  pay  his  father  sixty 

dollars  per  annum  during  hia  life  ? — 

310  why  three  bonds  were  taken  instead  *of 
one  7^why,  in  the  eagerness  of  the  de- 
fendant to  clutch  at  any  testimony  in  support 
of  his  pretensions  (evinced  by  requesting 
Reed  to  reduce  to  writing  bis  gossip  with  the 

i)  he  did  not  at  that  time,  or  before, 
from  his  father  himself,  the  evidence 
ights,  if  rights  he  had  ?  and,  lastly, 
why  he  never  thought  of  this  defence  until 
impelled  to  own  that  the  debt 
paid  7  Moreover,  having  but  an 
equity,  why  has  it  remained  so  long  unas- 
serted 7  The  presumption  from  length  of 
'ime,  bears  with  at  least  as  much  force 
gainst  hia  pretensions,  as  against  the  clear 
documentary  evidences  of  debt  on  the  part  of 
the  plaintiff.  I  am  of  opinion,  therefore, 
that,  in  this  case,  we  ought  not  to  presume 
that  the  defendant  ever  had  a  good  equitable 
defence  against  these  bonds  ;  a  conclusion 
fortified  by  his  having  signed  an  inventory, 
'hich  they  were  inserted  as  part  of  the 
te  to  which  his  aister  was  entitled,  and 
by  the  other  evidences  in  the  cause,  going  to 
shew  very  clearly,  that  his  father  was  not 
bound  to  give  them  up,  but  that  at  moat  he 
had  made  him  some  promise  to  do  so  at  his 
death,  which  promise,  being  altogether  vol- 
untary and  unexecuted,  cannot  t>e  insisted 
enforced. 

to  the  supposed  abandonment  of  her 
fights  by  mrs.  Morris,  I  niust  content  myself 
'ith  saying,  that  the  facta  do  not  sustain  it, 
or  can  it  t«  inferred  from  the  delay.  Stick- 
ley's  testimony  proves  beyond  question,  that' 
she  still  held  the  bonds  after  her  marriage 
with  Morris,  which  must,  of  course,  have 
been  within  twenty  years  beforesuitbroneht. 
She  said,  "  some  of  her  friends  wished  her  to 
forgive  them,  but  that  she  refused  to  do  so, 
and  intended  making  her  brother  pay  the 
bonds,  as  the  money  might  be  of  use  to  her 
on  a  rainy  day."  Mrs.  Stickley's  testimony 
is  to  the  same  efFect.  Independently,  there- 
fore, of  the  principle  that  legal  rights  are 
□ever  lost  by  abandonment,  though  equitable 
rights  may  be,  here  is  neither  proof  of  aban- 
donment, nor  sufficient  length  of  time  from 
which  to  infer  it. 

311  ''These  pretensions  on  the  part  of 
the  defendant  are  the  more  extraor- 
dinary, considering  the  position  be  occupied 
in  relatioa  to  the  debta  and  the  legatee. 
Constituted  by  his  father  one  of  his  execu- 
tors, the  instant  he  qualified,  the  amount  of 
those  bonds  was  assets  in  his  hands,  sub- 
ject to  debts  in  default  of  other  personal 
estate,  but  otherwise  payable  to  his  sister 
the  legatee.  It  was  hia  duty  to  pay  over 
the  money  to  her,  as  soon  as  the  estate  was 
wound  up,  and  it  was  ascertained  that  the 
legacy  bequeathed  to  her  would  not  be  im- 
paired by  any  demands  against  the  estate. 
Indeed,  as  he  gave  up  the  bonds,  or  as  they 
were  given  up  to  her  without  opposition  on  bis 
part,  we  must  take  the  assent  of  the  execu- 
tors to  have  been  given  to  her  legacy,  and  it 
was  the  duty  of  this  executor,  who  owed  the 
debt  which  had  thus  become  assets  in  bis 
hands,  to  pay  it  to  his  sister.    It  is  with  an 
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ill  grace,  that  he  complainB  of  her  forbear- 
ing' to  press  her  cUima  for  her  small  patri- 
mony. Placed  in  affluent  clrcum stances, 
and  in  no  need  of  the  money,  she  did  forbear, 
leaving'  to  the  defendant  to  make  the  pay- 
ment when  it  suited  his  pleasure  or  his  con- 
venience. These  considerations,  tog'ether 
'With  her  coverture  for  twenty  odd  years, 
and  her  unsettled  state  of  mind,  abundantly 
account  for  that  delay  to  sue  the  defendant, 
on  which  he  now  rests  his  defence  against 
the  payment  of  his  sister's  portion  of  her 
father's  estate. 

Upon  neighing  the  whole  matter.  I  am 
well  content  to  affirm  the  decree  in  all  things ; 
t>eing  satisfied  to  follow  the  decision  of  Ten- 
nant's  ez'or  v.  Gray,  and  well  convinced, 
that  if  interest  ought,  in  any  case,  to  be 
given  beyond  the  penalty,  it  was  most  proper 

CABELL,  J-,  concurred. 

STANARD,  J      I   think   the  court  below 

was  right  in  enforcing  an  answer  from   the 

defendant,  to  the  interrogatory  of   the   bill 

respecting  the    nonpayment    of     the 

312      "debt  in  question  ;  a  proceeding,  which 

has  been  treated,  in  the  argument, 
the  compelling  of  a  discovery  in  respect 
that  matter.  But  it  was  no  more  a  d 
covery  coerced,  than  the  requiring  of 
answer  to  any  other  allegation  of  the  bill 
would  have  been.  The  bill  was  no  more  a 
bill  of  discovery  than  any  other  bill  in  equity. 
It  was  brought  for  a  claim  that  was  recovera- 
ble only  in  equity.  To  all  the  allegations 
of  such  a  bill  material  to  the  plaintiff's  case, 
the  defendant  ought,  and  may  be  compelled, 
to  answer.  Every  bill  in  equity  is,  in  that 
sense,  a  bill  of  discovery.  To  every  material 
allegation,  the  defendant  must  answer  ou 
oath,  unless  he  be  protected  from  (he  obliga- 
tion to  do  so,  by  the  consideration,  that  his 
answer  would  violate  professional  confidence, 
or  that  it  would  subject  him  to  a  penalty  &c. 
The  answer  of  the  defendant  in  equity 
makes  up  the  issue  t>etween  the  parties : 
and  according  to  the  course  of  the  court  of 
equity,  the  issue  is,  in  all  cases,  made  on  the 
oath  of  the  defendant ;  it  is  not  so  at  law, 
except  in  particular  cases,  under  statutory 
provisions.  "  Every  plaintiff  (in  equity)  is 
entitled  to  have  a  discovery  from  the  defend- 
ant, as  to  two  heads;  to  enable  him  to 
obtain  a  decree,  and  to  ascertain  facts  mate- 
rial to  the  merits  of  his  case,  that  either  he 
cannot  prove,  or  in  aid  of  proof;"  Finch 
V.  Finch,  2  Ves.  sen.  592.  Lord  Eldon,  in 
Cooth  V.  Jackson,  6  Ves.  37,  8,  states  the  rule 
thus  :  "  If  the  party  has  a  right  to  relief  in 
this  court,  he  has  a  right  to  an  answer  from 
the  defendant  to  every  allegation  of  his  bill, 
the  admission  of  the  truth  of  which,  or  the 
proof  of  the  truth  of  which,  is  necessary  to 
entitle  him  to  that  relief."  If  a  suit  qt  law 
had  been  brought  on  the  bonds  of  the  defend- 
ant, he  could  oo  otherwise  have  relied 
on  the  presumption  of  payment  from  the 
lapse  of  time,  but  by  putting  the  fact 
of  payment  in  issue  by  plea,  and  then 
naing  the  lapse  of  time  as  evidence  to 
sustain  the  plea  ;  and  so  in  equity,  unless 
the      pleadings     had      made      that      is 


*thiB 


evidence  could  not  have  been  re- 
sorted to  as  proof.  The  argument  on 
the  point  turned  mainly  on  the  power  of  the 
court  to  enforce  discovery  on  a  bill,  techni- 
cally called  a  bill  of  discovery,  by  which  the 
aid  of  the  court  is  asked  to  discover  matter  to 
be  used  as  evidence  before  another  forum,  or 
where  the  necessity  of  seeking  a  discovery  ia 
the  ground  of  the  plaintiff's  claim  to  ask  re- 
lief from  the  court  of  equity,  and  sustain  its 
jurisdiction  in  cases  in  which  it  would  other- 
wise want  jurisdiction.  But  the  case  be- 
fore us  belongs  to  neither  of  those  classes  ; 
and,  therefore,  though  thecourt  might  refuse 
to  compel  the  discovery,  If  its  aid  were  asked 
as  merely  ancillary  to  a  court  of  law,  for  the 
purpose  of  avoiding  the  bar  of  the  statute  of 
limitations  or  of  repelling  the  presumption 
of  payment  from  lapse  of  time,  it  would  not 
follow  that  the  court  would,  iu  a  regular  suit 
for  relief  which  could  be  had  in  equity  only, 
dispense  with  an  answer  to  any  of  the  mate- 
rial allegations  of  the  bill.  Even  where  the 
discovery  is  sought,  only  for  the  purpose  of 
repelling  the  defence  of  the  statute  of  limi- 
tations at  law,  the  discovery  will  t>e  enforced. 
It  is  so  distinctly  decided  in  the  case  of  Cork 
v.  Wilcock,  cited  at  the  bar :  and  the  case  of 
MacGregor  v.  The  East  India  Company  is  to 
the  same  effect ;  for  it  was  there  decided, 
that  the  plea  to  such  a  bill  must  distinctly 
deny,  that  any  assumpsit  was  made  within 
the  term  of  limitation  ;  and  according  to  the 
practice  of  the  court  of  chancery,  stwh  a  plea 
must  be  sustained  by  the  oath  of  the  party  ; 
Wyat'sReg.  32S. 

As  to  the  effect  of  the  lapse  of  time  on  the 
title  of  the  appellee  to  relief  in  this  court,  I 
have  the  misfortune  to  differ  from  my  breth- 
ren. The  statute  of  Virginia  prevented  the 
extinguishment  of  the  debt  (if  one  was  due) 
from  John  Baker  to  bis  father,  in  conse- 
quence of  his  appointment  and  qualification 
as  executor  of  his  father  ;  but  after  bts  ap- 
pointment and  qualification,  the  legatee  of 
that  debt  had  no  remedy  but  in  equity 
314  only.  "The  delivery  of  the  bonds  by 
the  executor  to  the  legatee,  was  an  as- 
sent to  the  legacy,  and  vested  in  her  a  right 
to  the  debt,  if  one  was  due  from  the  defend- 
ant to  the  testator,  and  was  equivalent  to  the 
delivery  of  a  specific  chattel  to  the  legatee 
thereof  ;  and  it  withdrew  these  bonds  from 
the  assets  of  the  testator's  estate,  in  like 
manner  as  they  would  have  been  withdrawn 
from  them  if  the  obligor  had  not  been  the 
executor.  After  this  assent  to  the  legacy, 
and  delivery  of  the  bonds  to  the  legatee,  the 
executors,  and  John  Baker  as  one  of  them, 
ceased  to  be  responsible  to  the  legatee  as  exec- 
utors :  the  relation  of  creditor  and  debtor,  to 
the  extent  that  John  Baker  was  indebted, 
was  established  tietween  the  legatee  and  him, 
with  this  peculiarity,  that  the  creditor  had 
remedy  in  equity  only  for  her  claim.  Such 
being  the  relation  of  the  parties  in  18Q7,  the 
suit  to  charge  the  defendant  with  this  debt 
was  not  brought  till  1835,  and  was  then 
brought  by  the  surviving  husband  of  the 
creditor  as  her  administrator,  she  having 
lived  in  the  vicinityof  the  party  now  charged 
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does  not  appear  that  the  defendant  ever  ac' 
knowledged  tbe  debt,  or  that  it  was  evei 
demanded  of  him.  It  appears  that  he  con- 
tested his  liability  for  it  at  an  early  pe- 
riod ;  and  that  his  sister  and  her  ^rst  hns- 
band  durinfT  ^^'^  Bi^t  coverture,  she  during 
her  widow bood,  and  she  and  her  second  hus- 
band, were  all  fnlly  aware  that  it  was  so 
contested  ;  that  of  the  facts  on  which  he 
relied  to  resist  the  payment  of  the  bonds,  he 
bad  one  witness,  at  least,  who  was  no  long'er 
livinc  when  this  suit  was  brought ;  that  his 
sister  and  her  husbands,  apprised  of  his  de- 
nial of  the  justice  of  the  claim,  fort>ore  to 
bring  suit  for  twenty-eigfht  years ;  and  that 
she,  at  some  times,  asserted  her  rigrht  to  tlie 
bonds,  and  the  defendant's  oblif^ation  to  pay 
them,  and,  on  other  occasions,  expressed  her 
acquiescence  in  his  objections  to  the  pay- 
ment of  tbe  bonds,  and  herwilling-ness 
315  to  forego  any  claim  on  *tbetn  ;  but 
none  of  these  assertions  of  rig-ht,  or 
declarations  of  acqaiescence,  were  made 
in  any  communication  t>etween  the  parties. 
While  the  conflict  between  the  purposes 
and  views  of  the  alleged  creditor  at  differ- 
ent times,  leaves  the  matter  In  some  doubt 
as  to  what  she  might  finally  have  done, 
the  fact  of  actual  forbearance  Is  incontesta- 
ble ;  nor  is  there  any  evidence  even  of  a 
demand.  The  parties  were  in  antagonist 
positions  for  more  than  twenty  years  before 
this  suit  was  brought,  while  one  denied  his 
obligation  to  pay,  and  the  other  forbore  to 
assert  her  right  to  receive.  There  has  been 
{if  1  may  use  the  expression)  an  adversary 
possession  of  the  money  in  controversy  for 
more  than  twenty  years  ;  and  there  has  t>een 
a  forbearance  to  bring  suit  for  a  right, 
recoverable  in  equity  only,  for  that  length  of 
time,  with  full  knowledge  to  the  parties 
entitled  and  able  to  sue,  that  the  right  was 
denied  :  and  the  only  question  Is,  whether  a 
court  of  equity  will,  after  such  delay,  enter- 
tain the  suit  ?  Idy  impression  is,  that  in 
such  a  case,  according  to  the  principles  of 
numerous  decisions,  the  activity  of  a  court 
of  equity  ought  not  to  be  called  forth.  The 
inference  which  length  of  time 
might  warrant,  that  the  party  Intended  to 
relinquish  the  claim,  is  in  some  degree 
strengthened  by  the  evidence  of  avowals  of 
that  purpose  at  different  tidies  ;  and  time  has 
deprived  the  defendant  of  the  protection  of 
such  a  purpose  to  relinquish  the  claim,  by 
the  death  of  the  party  to  whom  it  is  presum 
tiveiy  or  by  direct  proof  Imputed.  But 
rest  mainly  on  the  proposition,  that,  after 
the  lapse  of  more  than  twenty  years,  during 
which  llabilltr  for  the  claim  (for  which  there 
was  no  remedy  but  in  equity)  was,  to  t 
knowledge  of  the  claimant,  denied,  a 
dnring  which  there  was  no  impediment  ti 
suit  by  the  party  entitled  to  sue  for  a 
recover  the  claim  if  it  was  just,  and  yet 
suit  was  brought,  the  lapse  of  time,  relied 

as  a  defence,  is  effectual  to  repel  the 
316  claim,  *and  to  protect  the  defendant 
from  the  active  agency  of  a  court  of 
equity  to  subject  him  to  it.  Among  many 
cases  that  might  be  cited,  1  refer  to  Marquis 
Cholmondeley  v.  I^.  Clinton,  2  Jac.  &  Walk, 
1,  134-192;  '  Boveden    v.  Ld.   Annesley,    2 


Decree  affirmed. 
17  'Taylor  v.  Cooper. 

July,  IMS.  Lewlaburr. 
(Absent  Bbookk,  J.) 
JudicUl  Saks- Conn riDatlan* -Chwv  ■«  Valoe  et 
Property.— Wbcre  a  sale  la  made  under  a  decree.  If, 
before  It  Is  coaflrmed.  the  value  of  the  property 
be  materially  increased  or  diminished,  tbe  pur- 
chaser, nnder  the  ensllBh  practice,  bas  neltber  the 
beneat  In  the  one  case,  nor  the  burtben  lu  the 
other;  perTnoKBB.P. 

aoM-SsBe— R«tr««ctloa.t— Atter  tbe  sale  Is  con- 
firmed,  the  conflrmatlon  relates  back  to  tbe  sale, 
aod  the  purchaser  Is  eucltled  to  every  thtns  he 
would  have  beeu  entitled  to,  had  the  coDfirmaiioa 
aud  conveyance  been  contemporaneous  -wltb  tbe 

snwi  Tsmn  "liiim  Tsiri  ■!  Bar.— On  the  SOtb  of 
October  1884.  a  decree  was  made  tor  tbe  sale  of  a 
tract  of  land,  on  a  credit  of  six.  twelve  and  elsbt- 
een  months.   Before  tbe  decree,  there  bad  been  a 

rent  the  land,  and  pursuant  to   that 
lease  was  made  for  a  y 
nth  of  December  1884  and  endlDK  t) 


•Jndiclal  5sle*--C«ntlmutlaii— DiMrBUaa  olCwirt— 

Whether  a  sale  will  be  confirmed  Is  a  nuestlou  not 
arbitrary,  but  of  sound  leeal  discretion  In  view 
all  the   circnmstauces  to  be   eierclsed    In   tbe 

Interests  of  falrueiis,   prudence,  and  with   a  Inst 

reffard    to  ihe    rlahts   of  all  concerned.    For  this 

proposition  tbe  principal  case  Is  cited  lu  Brock  v. 

Elce.  ar  GratL  618;  Carr  v.  Carr,  88  Va.  TBB,  14  3.  E. 

Rep.  see:    Todd  v.  Galleao  Mills    MfB.  Co.,    84  Va. 

WO,  i  S.  E.  Rep.  BTfl:  Berlin  v.  Melhom.  Tt  Va.  ti2; 

Terry  v.  Coles,  to  Va.  TOI. 
See.  In  accord.  Rondabusb  v.  Miller.  33Qratt.  4M: 

Daniel  v.  Leitch.  ISQratt.  1B5:  Hansncker  v.  Walker. 

16  Va.  nS:  Coles  v.  Coles,  88  Va.  ta,  S  S.  E.  Rep.  tm-. 

Moore  v.  Tripletl.  96  Va,  MS.  32  S,  E.  Rep.  K>:  Kable 

V.  Mttcbell,  a  W.  Va.  iK:  MarllDK  v.  Robrecht.  18  W. 
Va.  440;  HiUeary  v.  Thompson,  II  W.  Va.  118;  Hart- 
ley V.  Holfe.  IS  W.  Va.  401, 

t5ssM-Ssaie-R*tr««ctlon,— Wbea  a  judicial  sale  is 
confirmed  by  tbe  court  such  conBrmatlon  relates  to 
and  vests  the  title  in  the  purchaser  from  the  date 
bf  sale,  thns  entltilue  him  to  the  Intermediate 
renu  and  profits.  In  support  of  this  proposition  the 
principal  case  Is  cited  In  Donabue  v.  Fackler.  SI  W, 
Va.  1»;  Lathrop  v.  Nelson,  Fed,  Gas,  No,  8.111,  14 
Fed,  Cas.  p.  1181:  Chllds  v.  Hnrd,  3S  W.  Va.  636: 
Stout  V.  PhlllppI  Mfg..  etc.,  Co.,  41  W.  Va.  BBO,  tS 
S.  E.  Rep.  STR:  Hyman  v.  Smith,  la  W.  Va.  708; 
Kable  V.  Mitchell,  •  W.  Va.  514;  Cale  v.  Shaw,  88  W. 
Va.  306,   10  S.  E.  Rep.  OW.    See  Bvaos  v.  Sparsln,  B 

Same— Same— Chanjce  In  Value  of  Property  belare 
Conllrmatlon.— The  hlehest  bidder  at  a  Judicial  sale 
is  uot  considered  as  the  purchaser,  until  tbe  report 
of  sale  Is  coDfirmed.  DntU  ttien,  accordInK  to  the 
EDglish  practice,  he  has  no  right  to 
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which  may  happen  to  the  estate.  Nor  Is  he  entitled 
to  tbe  benefit  of  any  material  appreciation  of  tbe 
estate  by  the  accidental  falilDS  In  of  lives  or  by 
ether  means.    Daniel  iV.iLeltchvJIdVatt/^t],  cltlnB 
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of  December  ISMi.  Dnrlae  tbls  yc 
lOtb  of  January  1836,  sale  was 
decree.    Thai  sale  belns  conflrmi 
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chaser  muit  be  considered  complete  01 
the  date  of  the  Bale,  and  entitled  to  the  1 
became  dae  aftertrards. 

rent  has  been  paid  to  the  repreaeDtative  of  the 
former  owner,  the  jmrchaser  may  recover  It  from 
him  by  an  action  of  asaumpalt  for  money  had  and 

Aasumpsit  in  thecircuit  court  of  MontKom- 
cry  county,  bj  Jacob  Cooper  against  John 
M'C.  Taylor  administrator  of  the  estate  of 
Peter  Dyerle  deceased.  The  plaintiff  de- 
clared for  mone;  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff.  Tbi 
defendant  pleaded  the  general  issue. 

At  the  tria],  the  jury  returned  a  special 
verdict,  which  found  the  followinf!'  facts:  1, 
A  decree  made  the  30th  of  October  1834,  for 
the  sale,  on  a  credit  of  six,  twelve  and  eig'ht- 
een  months,  of  a  tract  of  land  whereon 
Peter  Dyerle  resided  at  the  time  of  hi 
318  death.  *2.  That  on  the  10th  of  January 
1835,  sale  was  made  under  the  decree, 
and  Cooper,  the  plaintiff,  purchased  the  land 
for  3270  dollars,  and  gave  bonds  with  sure- 
ties for  the  purchase  money,  the  whole  of 
which  purchase  money  has  since  been  paid, 

3.  That  at  the  time  of  the  sale,  the  land  was 
in  the  possession  of  one  John  G.  Burgess,  to 
whom  it  had  been  rented  by  the  defendant 
Taylor  (to  whom,  as  sheriff  of  Montg'omery, 
the  estate  of  Dyerle  had  been  committed)  for 
a  year  commencing  the  2Sth  of  Decemtier 
1834  and  ending  the  25th  of  December  1835. 

4,  That  although  the  lease  commenced  after 
the  decree  for  the  sale,  yet  the  contract  was 

the  principal  case;  Heywood  v.  Covington.  4  Leiirh 

The  principal  caaeand  HyroaoT.  Smitli.  ISW.  Va. 
TM.  are  cited  in  Stout  t.  Pbillppl  MfE„  etc.,  C 
W.  Va.  tBO,  !3  S,  E.  Rep.  A7G,  for  the  prOpoaltlon 
If.  after  sale,  aod  before  confirmation,  the  proi 
Isdestroyed  orlojured.  the  purchaser  will  ni 
compelled  to  comply  with  his  purchase,  !f  wlthoot 
fault,  as  confirmation  relates  bacic  u>  the  moment 
of  purchase,  and  ihe  purchaser  Is  entitled  to  Uln 
Its  then  condition. 

SsHa-Wben  AbMhrta-CwinrmatiiHi.— The  princl. 
pal  case  Is  cited  la  Chlids  v.  Hurd.  tS  W.  Va.  E39.  for 
the  proposition  that  a  sale  made  by  a  commissioner 
under  a  decree  Id  a  court  of  equity  Is  not  an  abso- 
lute sale,  and  does  not  become  such,  until  It  Is 
confirmed  by  the  court,  and  until  this  has  been 
done,  the  purchaser  has  no  fixed  interest  In  the 
subject  of  the  sale.  The  principal  case  Is  further 
cited  In  support  of  this  propoaUloo  In  Cocke  v, 
Ullpin.  I  Rob.  »:  Kable  t.  Mitchell. »  W.  Va.  BIB. 
See/eot-nale  loCkKke  v.  Ollpln,  1  Rob.  SB;  HudBlas 
V.  Marcbant.S8Gratt.  m. 

The  three  principles  stated  by  TncKKa.  P.,  la  the 

Va-MJ:  Hy man  V.  Smith.  18W.  Va.707. 

For  a  full  dlscuHslon  on  the  subject  of  "Jadlclal 
Sales."  see  monosrapblc  note  on  that  sublect  ap- 
pended to  Walker  v.  Pase.  II  Qratt.  83S. 

tAMumptIt  —  See  monosrapbic  luit^oa  "Assumi>- 
slt"  appended  to  Keonalrd  v.  Jones.  B  Oralt.  18S. 


made  with  Bat^ess  before  the  decree.  S. 
That  the  rent  of  Burgess  was  210  dollars,  and 
it  has  been  paid  by  him  to  Taylor  as  admin- 
istrator of  Dyerle,  although  Cooper  claimed 
it  and  gave  notice  to  Burgess  not  to  pay  it. 
6.  That  the  sale  was  confirmed  by  a  subse- 
quent decree,  and  an  order  made  directing  a 
conveyance  to  Cooper,  which  was  executed 
accordingly,  and  Cooper  toolt  posseaaion  of 
the  land  at  the  end  of  the  year  for  which 
Burgess  rented. 

The  circuit  court  being  of  opinion,  upon 
the  facts  found,  that  the  law  was  for  the 
plaintiff,  and  the  jury  having,  in  that  event, 
assessed  the  damages  at  210  dollars  with 
interest  from  the  25th  of  Decemt>er  1S35, 
judgment  was  entered  accordingly. 

To  this  judgment  a  supersedeas  was 
allowed. 

The  attorney  general  and  Preston,  (or 
plaintiff  in  error. 

Edward  Johnson,  for  defendant  in  error. 

TUCKER,  P.  I  have  had  not  the  slightest 
doubt  of  the  right  of  Cooper  the  purchaser  to 
the  rent  in  question.  The  principles  of  the 
court,  according  to  the  english  practice,  I 
take  to  be  clearly  these : 

1.  Where  there  is  a  sale  by  the  master,  and 

the  property  appreciates  by  the  acci- 
319     dental  falling  in  of  lives  "or  by  other 

means,  (he  court  will  only  confirm  the 
sale  upon  the  terms  of  the  purchaser's  mak- 
ing compensation.  Davy  V.  Barber,  2  Atk. 
490;  Blount  v.  Blount,  3  Atk.  638.  And  in 
doing  this,  it  but  acta  within  the  scope  of  ita 
rights  and  powers  ;  for  the  aale  is  not  con- 
clusive until  confirmed,  and  justice  to  the 
owner  of  the  estate  demands  that  where  there 
has  been  a  material  appreciation  before  con- 
firmation, a  resale  should  be  directed  unlea« 
the  purchaser  will  make  compensation. 

2.  Where,  after  the  sale  and  tiefore  con- 
firmation, (as  in  the  cases  of  Ez  parte  Minor, 
11  Ves.  559,  and  Heywood  v,  Covington's 
heirs,  4  Leigh  373,)  the  property  is  destroyed 
or  materially  injured  by  fiood  or  fire,  the  loss 
must  fall  on  the  vendor ;  for  as,  in  the  case 
of  appreciation,  the  vendee  will  'be  charged 
with  compensation,  so,  in  the  case  of  depre- 
ciation by  destruction  of  part  of  the  estate, 
he  has  a  fair  claim  to  a  deduction.  Until 
the  sale  is  confirmed,  be  is  considered  in  Eng- 
land as  havinc  no'fixed  interest  in  the  sub- 
ject of  purchase.  11  Ves,  559.  Before  it  is 
confirmed,  he  is  always  liable  there  to  have 
the  biddings  opened,  and  therefore  non  con- 
stat that  he  is  a  purchaser.  Anonymous,  2 
Ves.  jun.  336,  In  case  of  loss  he  is  therefore 
allowed  a  deduction.  The  practice  with  us 
has  gradually  departed  from  that  of  the  eng- 
lish courts  in  some  respects  which  it  is  not 
necessary  here  to  set  forth. 

3.  But.  thirdly,  where  the  sale  is  confirmed, 
that  is,  where  both  contracting  parties  (the 
purchaser  and  the  court)  concur  in  ratifying' 
the  inchoate  purchase,  tlie  confirmation  re- 
lates back  to  the  sale,  and  the  purchaser  is 
entitled  to  every  thing  he  would  have  been 
entitled  to  if  the  confirmation    and   convey- 

of  the  title  had  been  contemporaneous 
with  the  sale.  Anson  v.  Towgood,  1  Jac  & 
Walk.  617.  In  this  manner  I  think  the  sev- 
eral authorities  are  easily  reconciled ;  and  if 
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thia  be  »o  in  Ensland.  1  think  it  may  be  aafely 
aflfirmed  to  be  yet  more  unquestionable  under 

our  practice. 
320  *Takinf;  these  principles  as  fixed, 
the  present  case  will  be  found  to  come 
within  the  last.  In  this  case  Cooper  puf' 
chased  under  a  decree  giving  a  credit  of  six, 
twelve  and  eig'hteen  months.  His  bonds 
are  given  payable  in  six,  twelve  and  eighteen 
months  from  the  day  of  sale.  If  he  does 
not  receive  this  rent,  he  will  have  no  enjoy- 
ment of  the  estate  until  nearly  twelve 
tnontha  after  the  sale,  so  that  he  will  have 
to  pay  his  first  bond  several  months  in 
advance  of  hie'  perception  of  the  profits,  and 
his  twelve  mouths  bond  will  be  a  cash  pay- 
ment. This  is  neither  just  nor  equal.  The 
report  having  been  confirmed,  he  must  be 
considered  complete  owner  from  the  date  of 
the  sate,  and  of  course  entitled  to  the  rent 
becoming  due  after  it. 

I  have  had  much  doubt,  however,  whether 
the  remedy  of  Cooper  was  in  the  court  of 
chancery,  or  at  law.  But  upon  much  reflec- 
tion, I  think  the  action  at  law  is  maintain- 
able. Before  confirmation  of  the  report, 
indeed,  and  while  the  cause  is  yet  pending  in 
the  court  of  chancery,  I  am  of  opinion  that 
to  that  tribunal  alone  can  the  purchaiser 
resort  for  the  adjustment  of  his  rights  and 
the  enforcement  of  his  claim.  Such  was  the 
case  of  Crews  v.  Pendleton  Ac,  1  Leigh  297, 
and  Heywood  v.  Covington's  heirs,  4  Lieigh 
373.  But  where  the  chancery  cause  is  ended, 
or  where  at  least,  by  the  confirmation  of  the 
report  and  the  ezecution  of  the  deed  to  him, 
the  transactions  with  the  purchaser  in  that 
court  are  closed  and  at  an  end.  I  apprehend 
it  ia  competent  to  him  to  assert  in  this  equi- 
table action  his  title  to  the  rent  paid  over 
wrongfully  to  the  defendant.  I  am  therefore 
of  opinion  to  affirfn  the  judgment. 

The  other  judges  concurriug,  judgment 
aflirmed. 
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'Terrell  v.  Imboden  and  Others. 
July.  IBa».  Lewtsburr. 
(Absent  BBOOKl.  J.) 


obUree  In  a  bond  secured  by  a  deed  of  trust, 
makes  a  deed  iransferriDK  tbe  bond  and  deed  of 
trn>[for  tbebeneBt  of  his  creditors.  Afterwards. 
at  tbe  reouest  ot  tbe  obllKor,  tbe  obligee  alsna  a 
receipt  staUnB.  tbat  od  the  day  of  the  date 
thereof,  be  received  tbe  amoonc  of  tbe  bond. 
The  bond  was  la  fact  ejcecuted  without  coualdera- 
Uon.  and  the  receipt  was  In  fact  given  without  any 
pajrmeiit.  The  credltorB  for  whose  beneBl  the 
bond  was  assigned  bad  no  notice  of  Its  belnir  wlth- 
ODt  consideration  ancll  after  the  aaslgnnienc  :  but 
the  obligor  knew  of  tbe  aaiilgnmeQt  when  he  took 


fraDdDlenlcoaveyauce.  though 
Is  goDib  between  tbe  parties,  and.  therefore,  the 
fraudulent  grantor  cannot  he  permitted  to  allege 
his  fraud  to  avoid  bis  deed.  Starke  v.  LitUepage,  4 
Band.  M§:  James  v.  Bird.  B  Lelgb  BtO.  31  Am.  Dec. 
on :  Tfrrell  e.  Imbodtn.  10  Liia>i  SSI ;  Owen  T.  Sbarp. 
It  Leigh  m.  For  this  procosltiou  the  principal  case 
Is  cited  approrlnglr  In  Owen  v.  Sbarp.  13  Iielffh 
430:    Harris   v.  HarrlH.  n  Oratt  Tea.  TM.  7M.  770; 


the  receipt  In  a  snlt  between  the  obUeor  and 
those  clalmlOKunder  the  assignment  an  Injnnc- 
tlon  awarded  (o  restrain  the  sale  of  tbe  property 
conveyed  tosecure  clie  bond,  was  dissolved  ;  and 
tbe  court  of  appeals  afllrmed  tbe  order  of  dlsaolu- 

On  the  8th  of  November  1836,  Robert 
Terrell  made  a  deed  of  trust  to  Jefferson 
Kinney,  to  secure  tbe  payment  of  650  doIIaTS 
stated  to  be  due  from  Terrell  to  Henry 
Imboden  by  single  bill  dated  the  first  of 
January  1835.  The  deed  conveyed  real  and 
personal  property,  and  authorized  a  sale  if 
Terrell  should  not  pay  off  the  single  bill  on 
or  before  the  8th  of  November  1837. 

Before  that  time  arrived,  to  wit,  on  the 
20th  of  October  1837,  Terrell  filed  a  bill  in 
the  circuit  court  of  Augusta,  setting  forth, 
that  the  debt  evidenced  by  the  deed  was 
unjust  in  its  origin,  and  the  complainant 
never  in  fact  received  one  cent  in  considera- 
tion therefor ;  that  he  was  induced  to  execute 
the  bond  and  deed  of  trust  by  delusive  prom- 
ises held  out  to  him  by  Imboden,  in  whom  he 
had  great  confidence,  and  who  was  a  near 
connexion,  Ihe  complainant  having  married 
his  niece  ;  that  these  promises  had  never 
been  performed  ;  nevertheless  the  debt  had 
been  fully  adjusted  and  discharged, 
322  "as  would  appear  by  Imboden's  re- 
ceipt exhibited  with  the  bill.  The 
bill  then  stated  that  Thomas  J.  Michie, 
as  trustee,  and  Joseph  Points  junior, 
Francis  T.  Stribling,  Walter  H.  Tapp. 
George   Imboden    and    Lewis    Harman,    as 


Thorn bnrg  v.  Bowen.  >7  W.  Va  Ml.  K  S.  E.  Rep.  Sat; 
Horn  V,  Star  Ponadry  Co..  2S  W.  Va.  SW ;  and  dls- 
tluBUlsbed  la  Kyger  v.  Depue.  S  W.  Va  SW. 

Tbe  principal  case  Is  also  cited  la  Montgomery  v. 
Roae,  i  Pat  ft  H.  9. 

Case  Coatra  Dlupprovad.— The  case  of  Austin  v. 
Winston.  I  E,  &  U.  SS.  seems  to  lay  down  a  contrary 
doctrine.  It  holds  that  where  a  transacUon  be- 
tween a  debtor  and  his  creditor.  Is  Intended  by 
tbem  both  to  defraud  tbe  other  creditors  of  tbe 
debtor,  but  tbe  latter,  under  all  tbe  clrcamstances  of 
tbe  case.  Is  not  so  culpable  as  the  former.  It  wonld 
seem,  that  tbe  court  of  equity  ought  not  altogetber 
to  refase  relief  to  the  debtor,  bat  to  apportion  the 
relief  granted  to  the  degree  of  criminality  In  both 
parties,  so  as  on  the  one  band  to  avoid  tbe  enconr- 

eitortlon  and  oppression.  But  this  decision  was 
rendered  by  a  divided  court  and  the  coDClnsloa 
reached  by  the  majority  of  the  eoatt  was  one, 
which  evldeatly  did  not  meet  wltb  the  cordial  ap- 
probation of  even  the  majority,  for  Jcdob  C&b- 
BiRGTOH.  one  of  tbe  majority,  concludes  bis  opinion 
tbns  :  "So  far  as  respects  myself.  It  Is  not  to  be  con- 
sidered that  any  principle  is  here  Bxed  so  as  to 
operate  aa  a  precedent  In  other  cases.  This  decree 
Is  adopted  to  St  the  present  case  only:  and  It  Is 
hoped  that  so  gross  a  fraud  may  not  again  t>e 
brought  before  thlacourt"  And  Jcnai  (Jrben,  In 
Horn  V.  Star  Foundry  Co.,  as  W.  Va.  6M,  In  reference 
to  this  case,  says  :  "in  aubaequeat  Virginia  cases 
tbiB  case  was  accordinaly  not  regarded  as  settling 
tbe  law,  and  when  si>okea  of  afterwards  It  was 
either  impliedly  disapproved  or  apologized  for.  be- 
cause of  tbe  particular  clrcumataacea  aurroandlng 
this  particular  case.  I  do  oot  cjegard  It  as  antborlty 
to  be  followed.-  i  :■.,  «^iOOv  IC 
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cestuia  que  trust,  claiming'  under  some 
assi^ntneDt  or  conveyance  in  trust  from 
Inibodeti,  sought  to  subject  the  complainant 
to  the  payment  of  the  claim  evideaced  by 
the  deed,  and  the  complainant  was  appre- 
hensive that  the  trustee  vrould  sell  the  prop- 
erty conveyed,  ao  eooa  aa  it  could  be  done 
under  the  provisions  of  the  deed.  The  bill 
farther  stated,  that  at  the  time  of  the  adjust- 
ment and  discharge  of  the  debt,  the  com- 
plainant had  no  noticeor  Information  of  any 
claim  on  the  part  of  Michie  and  the  other 
persons  above  named,  if  any  then  exlated, 
but  believed  that  it  was  still  within  the 
power  and  control  of  Imbodea,  Imboden, 
KiUney,  Michie,  and  the  cestuis  que  trust 
of  Michie,  before  named  were  made  defend- 
ants. And  the  bill  prayed  that  Imboden 
mif^ht  be  required  to  state  whether  the  said 
obligation  and  trust  deed  were  not  executed 
without  any  consideration  whatever,  and 
whether  the  debt  thereby  evidenced  had  not 
been  fully  adjusted  and  discharged ;  that 
the  defendants  might  be  injoined  from  all 
proceedin}:s  under  said  trust  deed  ;  and  for 
general  relief. 

The  receipt  filed  with  the  bill  was  in  these 
words:  "Staunton.  17th  March  1837.  I  this 
day  received  the  amtjunt  of  bond  executed 
to  me  for  $650,  due  27th  November  1837.  and 
secured  by  trust  on  land,  Terrell's  property  ; 
and  I  further  certify  that  the  said  Terrell  is 
not  due  me  any  other  thing  at  this  time. 
Henrj  Imboden." 

The  answer  of  Imboden  stated,  that  on 
the  day  of  the  date  of  the  deed,  Terrell  came 
to  his  house,  and  represented  to  him  that  he 
was  about  to  t>e  pressed  for  a  debt  that 
he  owed  (as  surety,  respondent  thought), 
and  proposed,  by  way  of  relieving  him- 
self from  the  payment  of  said  debt,  to 
(five  respondent  a  t>ond  and  deed  of 
323  'trust  to  the  amount  of  his  (Terrell's) 
property.  In  accordance  with  this 
design,  and  without  any  delusive  promises 
held  out  to  him  by  the  respotident.  but  solely 
with  the  view  of  defeating-  his  other  cred- 
itors, Terrell  executed  to  respondent  a  bond, 
dated  back  to  the  11th  of  January  1836.  for 
650  dollars  payable  on  demand,  and  executed 
to  Jefferson  Kinney  the  deed  of  trust  toaecnre 
the  payment  of  the  bond.  Neither  the 
scrivener  who  drew  the  deed,  nor  the  trustee, 
had  any  Dotice,  either  then  or  afterwards. 
what  was  itsreal  consideration.  The  answer 
then  stated,  that  in  February  1837,  the  re- 
spondent executed  to  Thomaa  J-  Michie  the 
deed  of  trust  a  copy  whereof  was  exhibited 
with  the  answer,  and  in  accordance  with  the 
provisions  of  that  deed,  placed  the  bond  for 
650  dollars,  with  some  others,  in  the  hands 
of  Michie,  to  be  by  him  collected  and  appro- 
priated to  the  objects  of  the  trust.  During 
all  this  time,  and  foraome  time  after,  neither 
Michie  nor  any  of  those  for  whose  benefit  the 
deed  of  trust  to  him  was  executed,  had  any 
notice  of  the  character  of  the  claim  against 
Terrell,  ao  far  as  respondent  knows  or 
believes.  On  the  17th  of  March  1837,  Terrell 
called  on  respondent,  and  stated  that  George 
Imboden,  one  of  the  cestuis  que  trust,  had 
shortly  before  informed  him  that  his   bond 


represented  that  the  debt  was  not  just,  and 
he  wished  respondent  to  give  him  a  receipt 
against  it,  to  prevent  ita  recovery  by  said 
trustee.  Respondent  then  gave  the  receipt 
exhibited  with  the  bill.  He  did  not,  at  the 
date  of  the  receipt  or  at  any  other  time, 
receive  any  money  or  other  thing-  on  account 
of  the  t>ond.  The  receipt  was  given  to  pre- 
vent Michie  aa  trustee,  and  the  ceetuis  que 
trust,  from  collecting  the  money  from  Terrell, 
and  with  a  full  knowledge  on  the  part  of 
Terrell  that  respondent,  at  the  time  of  giving 
it,  had  assigned  away  the  debt  for  the  bene- 
fit of  his  sureties,  and  had  no  right  to  collect 

324  *The  deed  from  Imbodea  to  Michie 
bore  date  the day  of  February  1837, 

and  was  recorded  the  fourth  of  that  month. 
It  was  made  to  secure  Joseph  Points  junior, 
Francis  T.  Stribling,  Waller  H.  Tapp, 
George  Imlioden  and  I^ewis  Harman,  as  the 
sureties  of  Henry  Imboden,  and  besides  con- 
veying real  and  personal  property,  trans- 
ferred all  the  bonds,  notes  and  book  accounts, 
id  debts  due  to  said  H.  Imboden  in  any 
anner  whatsoever,  together  with  the  t>eae- 
fit  of  all  deeds  of  trust  and  other  securitiea 
by  which  any  of  said  debts  are  intended  to 
be  secured. 

Pending  the  cause,  Kinney,  the  trustee  in 
the  deed  from  Terrell,  advertised  the  prop- 
erty thereby  conveyed,  for  sale  on  the  3d  of 
March  1838 ;  and  on  Terrell's  petition,  the 
judge  of  the  circuit  court  awarded  an  injunc- 
"on  to  restrain  the  sale. 
Soon  after  the  injunction  was  awarded,  tbe 
ireiies  of  Imboden  filed  their  anawer; 
herein,  after  mentioning  the  deed  from 
Terrell  to  Kinney,  the  deed  from  Imboden 
to  Michie,  and  Imboden's  surrendering  to 
Michie  the  t>ond  of  Terrell  for  650  dollars, 
they  stated  that  during  all  this  time  they  had 
no  notice  whatever  that  the  said  obligation 
was  without  consideration,  but  on  the  con- 
trary believed  that  it  was  based  on  a  good  and 
sufficient  consideration.  They  claim  to  be 
innocent  transferreea  for  a  valuable  consider- 
ation without  notice.  Long  since  that  trans- 
fer, they  have  heard  of  Terrell's  alleging^ 
that  theobliiiation  and  deed  were  executed 
by  him  to  defraud  bia  creditors.  But  they 
insist  that  if  this  were  so,  it  would  not  tie 
available  against  Imboden  himself,  macli 
less  against  his  innocent  tranaferrees.  They 
do  not  admit  that  the  debt  has  been  adjustMl 
Of  discharged  by  Terrell,  either  in  whole  or 
in  part.  They  charge  that  Terrell  did  not 
apply  to  Imboden  for  aaid  receipt  till  after 
he  was  informed  of  the  transfer  to  Michie, 
and  that  the  Hole  object  he  had  in  obtaining 
it  was  to  aid  him  in  a  defence  against 
Imhoden's  assignees. 

325  'Kinney  answered,  saying,    that  he 
knows  notbingof  the  conaideration  of 

the  bond  to  Imboden  and  the  deed  of  trust  to 
himself,  nor  of  the  subsequent  discharge  or 
release  thereof.  He  had  always  considered 
the  deed  fair  and  bona  fide,  and  would  not 
have  executed  it  with  any  other  impression. 
Several  months  l>efare  the  trust  could,  by  its 
terms,  be  executed,  Imboden  came  to  respond- 
and  urged  him  to  advertise  and  aell  for 


I   Michie's    hands    for    collection;  he   the  debt.     Respon^t^t,  i,nte^4>KK  to  comply 
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irltb  tbe   reqaeat,   turned  to   the  deed,   and 
found  he  could  not  then  act. 

The  defendantB  took  the  deposition  of 
BrmsmuB  Stiibling,  the  gcrivener  who  drew 
the  deed.  The  deponent  happened,  on  the 
day  of  its  date,  to  be  in  Imboden'a  etore,  and 
waa  invited  bj  him  into  his  conn  tin  gf  room 
and  asked  to  draw  such  a  deed.  Deponent  as- 
sented, and  Terrell,  coming  in  shortly  after- 
wards, furnished  the  list  of  property  included 
in  the  deed.  Deponent  then,  b;  direction  of 
the  parties,  filled  up  tbe  deed  as  it  now  stands. 
He  was  himself  requested  to  act  as  trustee, 
but  declined  so  to  do,  informing  the  parties 
that  be  was  often  from  home  and  the;  had 
better  substitute  some  other  name.  The 
name  of  Jefferson  Kinney  was  then  inserted. 
Something  was  said  about  the  time  which 
waa  to  run  before  the  trust  was  to  be  acted 
on.  Terrell  wished  a  longer  time  than 
twelve  months,  but  it  was  agreed  that  that 
should  tM  the  time  ;  Imtwden  observing  that 
Terrell  need  not  be  afraid  to  trust  to  him  for 
indulgence,  if  it  should  l>e  neceasary,— or 
words  to  that  amount.  Deponent  did  not  see 
or  hear  an;  thing  from  the  parties,  or  either 
of  thetn,  calculated  to  raise  a  suspicion  in  his 
mind  that  the  transaction  was  not  fair  and 
bona  fide  between  them.  He  never  heard 
there  was  any  debt  due  from  Terrell  to 
Imboden  until  the  time  be  drew  the  deed, 
nor  did  he  ever  hear  its  integrity  impeached 
nntil  some  time  during  the  past  fall  or  this 
winter.     The  date    of    this    deposition   was 

the  I7th  of  February  1838. 
326  "Two  days  after  this  deposition  was 

taken,  the  plaintiff  took  that  of  Catha- 
rine Imboden,  the  mother  of  Henry  Imboden, 
and  grandmother  of  Terrell's  wife.  She 
deposed,  that  her  son  Henry  came  into  her 
presence,  in  the  fall  or  winter  of  1836,  and 
told  her  that  Robert  Terrell  bad  given  him  a 
deed  of  trust  upon  every  thing  he  had.  for 
600  dollars.  She  asked  him  if  Terrell  owed 
him  7  and  he  replied,  "Oh  no — I  took  the 
deed  of  trust  for  the  benefit  of  Terrell's  wife 
and  children.  He  is  going  to  run  off,  in 
consequence  of  having  had  a  fight  with  Nat. 
Grove,  and  being  bound  for  security  money 
for  Peck,"  The  witness,  being  asked  if  she 
knew  whether  Terrell  was  indebted  to  her 
son,  answered,  that  be  never  told  her  that 
Robert  Terrell  was  in  debt  to  him,  but  he 
said  that  his  brother  Dick  was. 

Thedefendants  then  took  the  deposition 
of  Joseph  R.  Beatly.  He  deposed,  that  about 
the  year  183S,  he  heard  Henry  Imboden  say 
that  he  waa  astonished  at  Robert  Terrell's 
not  having  complied  with  a  promise  he  had 
made  to  pay  him  money  about  that  time. 
Deponent  asked  Imboden  if  Terrell  owed 
him  much  7  Imboden  anawered  "Yes,"  and 
named  the  amount ;  which  being  large,  de- 
ponent asked  Imboden  if  Terrell  waa  able  to 
pay  a  debt  of  that  amoant?  Imboden  said 
"Yes,  I  think  he  is."  Deponent  thought 
he  bad  heard  Imboden  say  that  the  debt  waa 
in  part  for  cash  loaned.  He  heard  him  com- 
plain more  than  once  of  Terrell's  failure  to 
pa;  him  money. 

On  the  2lBt  of  June  1839,  the  court,  on  the 
motion  of  tbe  defendants,  ordered  that  the 
injunction  be  dissolved. 


From  this  order,  an  appeal  was  allowed. 

Baldwin,  for  the  appellant.  The  plain- 
tiff has  come  into  court  upon  equitable 
grounds,  to  wit,  the  want  of  consideration  for 
the  debt,  and  itshaving  l>een  discharged.  He 
does  not  seek  relief  on  the  ground  that 

327  'the  contract  was  in  fraud  of  his  cred- 
itors. That  is  a  defence  made  by  Im- 
boden and  those  claiming  under  him.  They 
seek  to  shew  that  the  consideration  of  the 
bond  was  unlawful.  Stich  a  ground  is  inad- 
missible. One  is  not  to  be  heard  to  allege 
bis  own  turpitude,  when  he  is  more  deepi; 
dyed  in  gnilt  than  his  adversary— when  that 
adversary  is  not  in  pari  delicto.  Besides. 
the  answers  are  not  evidence  of  the  truth  of 
the  allegation,  and  the  proof  does  not  sustain 
it.  There  ia  no  proof  that  Terrell,  at  the 
time  of  the  transaction,  was  indebted  to  third 
persons.  But  whether  the  transaction  was 
fraudulent  or  not  in  regard  to  third  persons, 
the  debt  was  discharged  by  Imboden's  ac- 
quittance, not  only  as  against  him  but  as 
against  his  assignees.  Tbe  assignees  can 
stand  upon  no  better  footing  than  the  obligee, 
unless  they  prove  that  at  the  time  of  the  dis- 
charge, the  obligor  had  notice  of  the  assign- 
ment. But  of  this  there  ia  no  evidence. 
Imboden  and  his  assigneea  seek  to  set  aside 
the  acquittance,  and  to  enforce  what  they 
allege  waa  a  fraudulent  plan  concocted  by 
Imboden.  The  coort  should  not  aid  these 
efforts.  It  should  stay  the  trust  deed,  on  the 
concession  of  want  of  consideration,  and 
the  evidence  of  satisfaction,  and  not  hear  the 
defence  set  up.  or  at  least  require  full  proof. 
Imboden  is  donbly  stained  with  guilt.  His 
declarations,  whether  in  or  out  of  court,  are 
no  evidence.  Jones's  adra'r  v.  Comer's  ex 'or, 
5  IvCigh  350;  Austin's  adm'z  v.  Winston's 
ex's,  1  Hen.  &  Munf .  33. 

Michie,  for  the  appellees.  The  allegations 
of  the  bill  are  vague  and  unsatisfactory. 
What  were  the  promises  made  by  Imboden 
and  not  performed,  ia  not  dtated.  What  in- 
justice there  was  in  the  bond  and  trust,  we 
are  not  told.  And  while  the  plaintiff  alleges 
that  he  received  no  consideration,  he  does 
not  say  whether  any,  or,  if  any,  what  con- 
sideration waa  stipulated.  Nor  ia  it  alleged 
that  the  debt  was  paid.  The  atatement  is 
merely  that  the  debt  was  adjusted  and 

328  discharged.     "The  adjustment  and  dis- 
charge may  have  been  just  such  as  is 

stated  in  tbe  answers.  And  such  an  adjust- 
ment and  discharge  could  not  avail  against 
innocent  assignees.  For,  though  bound  by 
all  payments  and  setoffs  after  the  assign- 
ment and  before  notice,  they  would  hardly 
be  bound  by  a  contract  between  the  obligor 
and  obligee  that  the  debt  should  be  cancelled 
or  surrendered.  The  complainant  not  hav- 
ing alleged  such  fraud  In  the  consideration, 
or  such  failure  of  consideration,  as  would 
vitiate  the  debt,  and  not  having  alleged  pay- 
ment, the  injunction  was  improvidently 
awarded.  But  whether  it  was  rightly 
awarded  or  not,  most  clearly  the  order  dis- 
solving it  Is  correct.  The  depoaition  of 
Catharine  Imboden,  taken  by  the  plaintiff, 
explains  the  nature  of  the  delusive  promises 
mentioned  in  the  bill,  and  shews  that  tbe 
bond  and  deed  of  trust  were  voluntarily  given 
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b;  Terrell  (without  fraud  on  the  part  of  Im- 
bodeo)  to  delay  and  defraud  his  crediton. 
Suppose  this  so,  will  t)ie  court  aet  aside  the 
contract  even  as  between  Terrell  and  Im- 
boden  7  A  man  has  a  right  to  make  a  vol- 
untarj  convejance  of  his  property,  where 
there  is  no  fraud  on  either  side,  and  deprive 
himself  of  the  power  to  recover  it  back  from 
the  voluntary  donee.  Shall  a  fraudnlent 
latent  on  the  part  of  the  donor  place  him  in 
a  better  situation  than  be  would  have  occu- 
pied had  his  intent  been  grood  7  If  the  courts 
of  the  conntry  sanction  this  principle,  then 
all  a  fraudulent  debtor  has  to  do,  is  to  cover 
up  his  property  while  the  stonn  ra^es  j  and 
when  his  creditors  are  dead,  or  their  debts 
out  of  date,  he  may  come  out  with  his  pockets 
fnll.  But  this  is  a  case  of  assignees  for  val- 
uable consideration  without  notice,  who 
stand  upon  a  higher  footing  than  the  origi- 
tial  KTantee  or  obligee.  It  has  been  so  ad- 
judged in  relation  to  the  aastgaee  of  a 
fraudulent  grantee,  under  the  proviso  ia 
the  statute  of  frauds. 

329  TUCKER.  P.   In  whatever  light  we 
view  this   case,  I  am  satisfied  that  the 

decreeof  thecourt  of  chancery  is  right.  If  we 
consider  it  in  the  way  in  which  the  facts  pre- 
sent it,  there  can  l>e  no  doubt  that  the 
original  transaction  was  fraudulent  as  to  the 
creditors  of  Terrell,  who  gave  the  bond  and 
executed  the  deed  of  truat  to  a  near  con- 
nexion for  the  purpose  of  protecting  bis 
property  from  their  demands.  The  legal 
consequence  is,  that  though  the  transaction 
was  void  as  to  Terrell's  creditors,  it  was 
binding  between  the  parties.  8ee  the  statute 
of  frauds,  1  Rev.  Code,  ch.  101,  g  2,  p.  372, 
and  the  case  of  Starke's  ex'ors  v.  Littlepage, 
4  Rand.  368.  And  thus  it  follows  that  the 
transfer  to  Imboden's  creditors  gives  them 
complete  title  as  against  Terrell  himself, 
though  that  title  would  be  defeasible  by  his 
creditors.  If  he  has  any  at  this  time.  Had 
Imboden's  creditors  pursued  him  to  ir 
vency,  instead  of  taking  the  assignment  of 
this  tiond  and  the  deed  of  trust,  Imboden 
would  have  been  bound  to  surrender  the 
bond  as  part  of  his  available  estate,  and 
Terrell  could  not  have  ga^tisaid  the  payment. 
Such  is  the  case  presented,  divested  of  all 
technicality.  Let  us  look  at  it,  however, 
according  to  strict  legal  rules.  The  plaintiff 
files  his  bill,  setting  forth  that  the  debt  was 
unjust  in  its  origin,  as  he  never  received  a 
cent  of  consideration,  and  was  induced  to 
execute  the  t>ond  and  deed  by  delusive  prom- 
ises never  performed.  What  they  were  he 
does  not  state,  but  contents  himself  with 
these  vague  generalities.  If,  as  I  think  ii 
apparent  from  the  whole  case,  this  form  of 
the  bill  was  adopted  as  a  veil  to  the  real 
transaction,  and  because  the  plaintiff  knew 
that  a  disclosure  of  the  truth  would  be  fatal 
to  him,  then  the  case  is  very  much  like  that 
of  James  v.  Bird's  adm'r,  S  Leigh  510,  in 
which  the  plaintiff  equally  evaded  a  dis' 
closure  of  the  fraudulent  transaction,  bul 
the  court  nevertheless,  upon  the  proofs  of  ite 
character,   dismissed   his  bill.     In  this 

330  case,  indeed,  *the   plaintiff  had  a  diffi- 
cult game  to  play.    If  he  attempted  tc 


shew  by  the  proofs,  or  by  Imboden's  an- 
swer, that  there  was  no  consideration,  out 
would  come  the  fraud.  -If  he  failed  to  shew 
he  want  of  consideration,  then  the  bond 
ad  deed  of  trust  were  unassailed,  and  there 
ras  no  equity  for  him  to  rest  upon.  Driven 
0  this  strait,  he  calls  on  Imboden  to  answer, 
who  discloses  the  original  fraudulent  object 
of  the  transaction,  and  then  proceeds  ud- 
ipuloualy  to  set  forth  his  own  multiplied 
iniquities  in  relation  to  his  debts.  He  trans- 
fers it  for  the  payment  of  his  own  debts,  in 
violation  of  the  trust  reposed  in  him,  aod 
endeavours  to  defeat  this  transfer  by 
signing  a  receipt  acknowledging  payment, 
when  no  sach  payment  liad  been  made.  His 
fraud  is  gross  and  palpable  ;  bo  gross,  that 
■f  others  were  not  interested,  I  should  not 
only  deny  him  the  right  to  make  such  a  de- 
fence, but  should  feel  anxious  to  relieve  his 
less  guilty  confederate,  if  the  rules  of  the 
court  would  permit  it. 

But  others  are  parties  in  interest,  and 
parties  to  the  cause.  The  creditors  have 
answered,  declaring  their  belief,  when  they 
took  the  assignment,  that  the  bond  was  on 
good  consideration  and  the  debt  a  just  debt ; 
but  that  in  any  aspect  they  were  entitled  to 
Now  if  Imboden's  answer  and  his  decla- 
ons  proved  by  his  mother  sre  put  ont  of 
the  case,  it  is  the  naked  case  of  a  bond  and 
deed  of  trust  assailed  on  the  ground  of  want 
of  consideration,  where  the  equity  of  the  bill 
is  denied,  and  there  is  no  proof  whatever  in 
support  of  it.  On  the  other  hand,  if 
Imboden's  answer  and  declarations  are  evi- 
dence, then  they  prove  the  fraud  beyond 
question,  and  the  case  is  precisely  that  of 
James  v.  Bird's  adm'r,  in  which,  though  the 
bill  did  not  distinctly  disclose  the  fraud,  it 
was  dismisseduponproof  of  it.  But  in  truth 
the  answer  of  Imlioden  is  evidence  against 
the  plaintiff  who  haa  called  for  it,  whether  it 
was  evidence  against  the  creditors  or 
not.  Field  v,  Holland,  6  Cranch 
331  *9.  And  even  though  he  could  not 
avail  himself  of  such  a  defence,  yet  his 
assignees  have  a  right  to  use  his  anawer  and 
his  declarations  against  the  plaintiff,  as  the 
plaintiff  himself  has  brought  them  into  the 

As  to  the  receipt,  it  is  of  no  acconnt.  It 
was  given  after  the  assignment,  and  with 
full  notice  of  it.  This  is  indeed  denied 
by  the  bill,  but  proved  by  the  answer,  without 
the  evidence  of  which,  there  is  no  proof  of 
the  receipt  whatever.  Reject  the  proof, 
and  the  receipt  is  out  of  the  case  ;  admit  it, 
and  it  is  fraudulent.  It  is  then  no  evidence 
against  the  creditors,  Starkie  on  Evid.  part 
4.  p.  32;  Pocock  v.  Billing,  2  Bing.  269;  9 
Eng.  C.  L.  Rep.  409:  Frear  v.  Evertson,  20 
Johns.  Rep.  142  ;  Dade's  adm'r  v.  Madison, 
5  Leigh  401,  and  the  cases  there  cited. 

In  every  view  of  the  case,  I  am  of  opinion 
that  the  decree  should  be  afGrmed. 

CABELL,  J.,  concurred  in  the  opiaioa 
of  the  president,  and  STANARD  and 
PARKER,  J.,  concurred  in  the  decision  that 
the  decree  should  be  affirmed. 

Decree  afHrmed. 

Digitized  .yGOOgIC 
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332  'Humas  v.  Shugart. 

Jaly.  ISSB.  LeWlBbarE. 

(AbBent  Bbooei.  J.) 

Mllb-AppliEMlaD-liitwteniics  witb  SubJlfUoc  Prtv- 

lint*-*— After  3.  county  court  liaB  irauted  leave  to 

one  applicant  to  build  a  mill,  If  application  be 

made  by  anotber  to  build  a  mill  lower  dowu  upon 

tbe  same  stream,  and  ibe  party  wbo  first  obtained 

leave  shew  that  tbe  dam  for  tbe  second  mill  woald 

be  several  feet  bUber  tbao  tbe  fall  between  tbe 

two  mlllaeats.  and  would.  It  built,  destroy  tbe 

prlTilere  prerlonsly  vranled  to  blm.  tbe  conrt.  In 

tbe  eierdae  of  a  aonnd  discretion,  ousbt  to  refuse 

tbe  second  application. 

5«aM— Sum— Sum.— Tbouffh  tbe  leave  first  given 

to  build  a  mill  be  sraoied  while  a  prior  appllca- 

tioa  to  build  lower  down  upon  the  same  stream  Is 

peDdlnr.  yet  If  the  order  srantlns  this  privjlese 

remain  la  fall  force.  unreverBed  and  not  appealed 

from,  andltbesbewatbat  tbeprivlleaesoE'ranted 

wonld  be  destroyed  by  allowing  the  otber,   tbat 

otber  onsbt  not  to  be  (ranted. 

Zachariah  Shugart,  the  owner  of  land  on 

one  side  of  the  middle  fork  of  Holstoti  river 

in  tbe  countj  of  Smjth,  desiring'  to  erect  a 

dam   across  the  stream  for  the  purpose  of 

working  a  saw  and  firlst  mill    and  otber 

machinery,   gave   notice   to   William   Byara 

guardian  of  John  Irons  janior.  the  owner  of 

the  land  against  which  the  dam  would  have 

to   be   abutted,   that  he   would  ^pply   to  the 

court  of  Smytti  county  for  a  writ  of  ad  quod 

damnum.     Application  being  made  pursuant 

to  the  notice,  the  court,  on  the  19th  of  July 

1S32,  awarded  the  writ,  to  be  executed  on  the 

30th  of  that  month.     The    jury    impanelled 

nnder  this  writ  laid  off  an  acre  of  land  for 

the   pnrpoae  of   the   abutment,    which   they 

appraised  to  7  dollars  50  cents.     They  were 

farther  of  opinion,  that  if  a  dam  of  nine  feet 

high  were  built,  it  would  overflow  a  part  of 

the  landB  of  John  Irons   junior,  an  infant, 

and  William  Humes,  and  they  assessed  the 

damage  to  46  cents.     Upon  the  return 

333  of  the  writ  and  inquisition,  *an  order 
was  made  directing  Byars,  as  guard- 
ian of  John  Irons  junior,  and  William 
Humes  to  be  summoned.  On  the  24th  of 
November  1832,  Shugart,  Byara  and  Humea 
being  fully  heard,  the  petition  of  Shugart 
was  dismissed :  whereupon  be  appealed  to 
the  circuit  court. 

The  circuit  court  reversed  the  order  of  the 
county  court  dismissing  the  petition,  and, 
proceeding  to  give  such  judgment  as  the 
connty  court  ouKht  to  have  given,  or- 
dered that  the  inquisition  and  all  tbe  pro- 
ceedings thereon  be  set  aside  and  annulled  ; 
thata  guardian  ad  litem  be  appointed  for  the 
infant  John  Irons  junior,  and  that,  after  mak- 
ing such  appointment,  a  new  writ  of  ad  quod 
damnum  should  be  awarded. 

A  copy  of  the  decision  of  thecircult  court 
being  produced  to  the  county  court  on  the 
24th  of  October  1833,  it  was  accordingly 
ordered  that  William  Byars  be  appointed 
guardian  ad  litem  of  the  said  John  Irons 
jnnior.  And  thereupon  a  writ  of  ad  quod 
damnum  was  awarded,  to  be  executed  on  the 


18tb  of  November  1833.  The  inqnisition  was 
taket)  on  the  18th  and  19th  of  that  month. 
The  jnry  laid  off  an  acre  of  land  for  the  abut- 
ment, and  appraised  that  acre,  "and  what  is 
overflowed  of  John  Irons  junior,"  to  13 
dollars  B  cents.  They  were  of  opinion  that  if 
a  dam  of  8  feet  9  inches  high  were  built,  it 
would  overflow  a  part  of  the  land  of  said 
John  Irons  junior  and  William  Humes,  and 
they  assessed  the  damage  to  Humes  to  8  dol' 
lara.  Upon  the  t^turn  of  this  inquisition. 
Byars,  as  guardian  ad  litem  of  John  Irons 
junior,  and  William  Humes  were  ordered  to 
be  summoned.  On  the  22d  of  March  1834, 
divers  witnesses  being  sworn  and  examined, 
the  petitioner.  Byars  and  Humes  fully  beard, 
and  all  thecircumstances  weighed,  the  county 
court  ordered  that  Shugart  have  leave  to 
build  the  mill  and  dam,  and  that  he  tiecome 
seized  Infeesimpleof  the  acre  of  land  located, 
upon  his  paying,  to  the  respective  per- 

334  sons  entitled  thereto,  'the  valuation  of 
the  said  acre,  and  the  damages   which 

the  jury  assessed  for  overflowing  the  lands 
of  the  said  John  Irons  junior  and  William 
Humes.  Whereupon  Byars,  as  guardian  ad 
litem,   and   Humes  appealed   to  the   circuit 

In  the  circuit  court,  the  appellants  gave  in 
evidence  a  transcript  of  the  record  of  an  order 
of  the  county  court,  made  the  25th  of  October 
1833,  granting  leave  to  John  and  William 
Homes  to  build  a  dam.  Their  application 
had  only  been  made  the  24tn  of  that  month. 
But  they  were  stated  to  be  the  owners  of  the 
land  on  both  sides,  as  well  as  the  bed  of  the 
stream.  And  the  writ  awarded  on  the  24th 
was  directed  to  be  executed  on  the  2Sth. 
The  inquisition  was  taken  accordingly.  The 
jury  found  that  the  land  on  both  sides  of 
the  river  belonged  to  the  said  John  and 
William  Humes,  and  were  of  opinion  that 
if  a  dam  ten  feet  high  were  built.  It  would 
not  overflow  the  lands  of  any  other  person. 

The  river  was  surveyed  by  Charles  F.  Tay- 
lor, who  made  a  map  which  was  exhibited  In 
court,  and  the  correctness  of  it  being  de- 
posed to  by  him,  it  was  part  of  the  record. 
The  point  designated  on  the  map  as  No.  1. 
was  admitted  to  be  the  place  to  which  the 
proceedings  of  the  county  court  on  Shugart's 
petition  applied.  The  point  to  which  the 
order  in  favour  of  Humes  applied  was  No.  2. 
K'rom  No.  1  to  No.  2.  the  distance  was  only  68 
poles,  and  the  fall  3  feet  9  inches.  Humea 
had,  however,  an  equally  good  or  better  seat 
at  No.  6.  which  would  be  unaflected  bv  Shu- 
gart's dam;  the  fall  from  No.  1  to  No  6. 
being  13  feet  1  inch. 

The  evidence  of  the  witnesses  examined  in 
the  circuit  court  was  spread  upon  the  record. 
One  of  them,  William  H.  Holt,  a  builder  of 
mills,  well  acquainted  with  the  various  mill- 
seats  on  the  river  belonging  to  the  parties, 
deposed  that  Shugart's  dam  of  8?^  feet  would 
wholly  destroy  the  millseat  at  No.  2,  worth, 
in  his  opinion.  1000  dollars.     Thomas 

335  Ochiltree,  another  millwright,  •depostd 
that  six  or  eight  months  previously,  he 

had  offered  Humea,  for  the  seat  at  No,  2, 100 
dollars  per  foot  for  an  eight  feet  dam  at  tliat 
place,  with  sufficient  land  adjacent  for  a  mill- 
hduse,  and  timber  sufiicieat  to  construct  a 
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mill  ;  which  offer  waa  refused.  Holt,  being' 
reexamined,  deposed  that  ttie  two  seats  at  No. 
2,  and  No.  6,  would  each  be  unaffected  by  a 
dam  at  the  other— that  valuable  mills  or 
other  machinery  might  be  erected  at  I>oth, 
and  operate  without  injury  to  each  other. 

It  is  not  deemed  material  to  state  the  evi- 
dence of  the  other  witnesses.  The  statement 
concluded  as  follows  : 

"All  errors  existing'  in  the  record  subse- 
quent to  the  judgment  of  the  circuit  superior 
court  of  law  and  chancery  of  Smyth  county, 
reveraing  the  judg'ment  of  the  county  court 
of  Smyth,  and  sending  the  cause  back  to  that 
court  for  further  proceeding's,  are  waived  in 
open  court  by  the  appellant  and  his  counsel. 

"It  was  stated  by'the  witnesses  Holt  and 
Ochiltree,  that  if  the  appellee  Shu^art  should 
be  confined  to  a  dam  of  a  height  that  would 
only  throw  back  the  water  as  far  as  his  land 
extended  up  the  river,  hia  seat,  in  that  event, 
would  in  their  opinion  be  worth  nothing. 

"It  is  agreed  by  the  parties  that  Taylor's 
map  referred  to  by  the  witnesses,  with  the 
indorsements  thereon,  is  evidence  in    this 

The  circuit  court  was  of  opinion  that  there 
was  no  error  in  the  judgment  of  the  county 
court,  and  affirmed  the  same. 

On  the  petition  of  Humes,  a  supersedeas 
was  allowed. 

M'Comas  and  Shefiey  for  plaintiff  In  error. 

Johnson  for  defendant  in  error. 

PARKER,  J.  The  appellant  Humes  hav- 
ing first  obtained  leave  to  build  a  mill  at  the 
point  No.  2,  in  the  map  annexed  to  the 
record,  (the  parties  admitting  that 
336  'to  be  the  place  to  which  the  proceed- 
ings of  the  county  court  on  the  appel- 
lant's petition  apply)  and  it  being  manifest, 
upon  the  proof,  that  a  mill  erected  at  No.  1, 
with  a  dam  8  feet  9  inches  high,  would  de- 
stroy the  privilege  to  build  at  No.  2.  I  think 
that  ttae  court  ought,  after  granting  leave  to 
Humes,  to  have  refused  leave  to  Shugart.  in 
the  exercise  of  a  sound  discretion.  The  first 
order  in  favour  of  Shugart  had  been  reversed 
and  annulled  by  the  superior  court,  and  the 
case  remanded  to  thecounty  court  for  further 
proceedings.  It  was  therefore  as  if  it  never 
existed,  except  that  it  might  have  been  a 
reason  with  thecounty  court  for  delaying  a 
decision  upon  Humes's  application,  until  a 
final  decision  upon  Shugart's.  But  the  court 
made  the  order  giving  leave  to  Humes  on 
the  2Sth  of  October  1833,  and  that  order  was 
in  full  force,  unreversed  and  not  appealed 
from,  when  the  order  in  favour  of  Shugart 
waa  made  on  the  22d  of  May  1334,  from  which 
the  appeal  waa  taken  to  the  superior  court, 
where  the  order  was  aSirmed.  In  my  opin- 
ion, the  court  ought  to  have  reversed  that 
order,  not  only  on  account  of  its  interference 
with  the  privilege  previously  granted  to 
Humes,  the  owner  of  the  land  on  both  sides 
the  stream,  but  because  the  destruction  of  a 
valuable  millsite  owned  by  Humes  at  No.  2, 
proved  to  be  worth  from  800  to  1000  dollars, 
ought  to  have  t>een  taken  into  the  estimate 
of  the  jury  in  amarding  damages  to  Humes, 
notwithstanding  he  waa  the  proprietor  of  an- 
other seat  for  water  machinery  higher  up  the 


stream  at  No.  6,  as  good  or  better  than  the 
one  at  No.  2. 

The  only  difficulty  in  the  case  is,  that  tbe 
appellant  is  stated  to  have  waived  "all  errors 
existing  in  the  record,  subsequent  to  the 
judgment  of  the  circuit  court  reversing  the 
first  judgment  of  the  county  court  and  send- 
ing the  cause  back  for  further  proceed- 
ings." The  object  could  not  have  been  to 
waive  the  error  of  the  superior  court  in 
aOirming  against  the  evidence  which 
337  *lt  was  then  bearing.  The  waiver  was 
probably  made  before  the  witnesses 
were  examined,  and  was  intended  to  apply  to 
the  proceedings  as  they  appeared  on  the  rec- 
ord of  the  county  court.  After  this  entrr, 
some  evidence  appears  to  have  been  taken, 
and  some  admissions  were  made  for  the 
purpose  of  bringing  the  case  fully  and  fairly 
before  this  court ;  and  it  would  be  absurd  to 
suppose  that  the  appellant  or  his  counsel  in- 
tended to  waive  all  errors  in  a  proceeding  he 
was  about  to  appeal  from.  Thisentry,  there- 
fore, ought  not  to  stand  in  the  way  of  decid- 
ing the  cause  upon  its  merits  ;  and  upon  those 
merits,  I  am  of  opinion  that  the  order  of  the 
county  court  in  favour  of  Shugart  ought  to 
have  been  reversed,  and  his  petition  dis- 
missed with  costs,  and  consequently  that  the 
judgment  of  the  superior  court  affirming  that 
order  ought  to  be  reversed. 

But  this  judgment  is  not  intended  to  pre- 
vent any  new  proceeding  on  the  part  of  Shu- 
gart, to  erect  a  dam  which  will  only  throw 
back  the  water  in  such  manner  as  to  leave 
the  privilege  granted  to  Humes  unimpaired 
and  unaffected. 

STANARD  and  CABELL,  J.,  concurred. 

TUCKER,  P.  J  concur  entirely  in  that 
part  of  the  .opinion  of  my  brother  Parker 
which  respects  tbe  merits  of  the  controversy. 
I  have  some  doubts  jet  remaining  as  to  the 
effect  of  the  waiver  of  error,  since  it  would 
seem  to  waive  all  errors  in  the  county  court, 
and  of  course  the  error  of  that  court  in  giv- 
ing leave  to  Shugart  to  build  his  mill.  I  have 
no  doubt  it  was  an  inadvertence,  and  there- 
fore the  more  readily  surrender  the  objection. 

Judgments  of  lioth  courts  reversed,  and 
petition  of  appellee  dismissed. 


138  'Lincoln  v.  Chrismsn. 

July.  18W.  IiewIsbarE. 
(Absent  Bbooks.  J.) 

llniilcr*-Pnwl  ol  Malke-WanU  Pamnly  SpDka 
Bamd  by  Linltalloa.— Id  sd  acUou  for  slauder.  In 
Ktilcb  the  pleas  were  Dot  galHy  and  not  BallLT 
wUblQoaeyear.  tbe  plaintiff,  after  proTlnc  that  tbe 
words  Id  tbe  declaration  mentioned  were 'spoken 
by  tbe  defendaut  wItbiD  ayear  prior  to  tbe  lusU- 
tatlon  of  tbe  huU,  offered  cvldtDce  to  prove  tbe 
speaklDK  by  the  defendant  of  tbe  same  and  like 
words  more  than  a  year  before  tbe  HOit  was  io- 
atltuted,  and.  on  some  occasions,  aeveral  yean 
prior  tbereco  ;  Hild.  tbe  evidence  so  oflrred  was 


•5ludar-Mltlcstloa  of  D—gw-E  vld«iic«  -O— t>M 
CMractM  ol  Plalntltf.— Tbe  principal  ca»  Is  cited  In 
Adams  V.  Lawson,  IT  Qratt.  MO,  Ml. 

See  DiDaosrapbic  note  on  "Libel  aod  Slander" 
appended  to  Bourland  v.  Etdsoi^ 


rxsmjie 
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■gea.— In  an  action  for  slander  In  lmpatiD7p«r]ary 
(o  tbe  plalntlfi.  after  tbe  plalnUS  bad  proved  that 
the  defendant  had  spoken  the  words  mentioned  In 
the  dec  la  ratio  □.  be  asked  a  wHness  Introduced  by 
blm  for  the  pDrpoM:.  what  waa  his  the  plalntltl's 
Benera!  character,  when  on  oatb  and  when  not  on 
oath,  as  a  man  of  tratb  ?  and  tbe  witness  an- 
swered tbe  qnestion  favourably  to  tbe  plaintiff. 
Tbe  defendant's  counsel  then.  In  cross-exam  loinr 
tbe  witness.  a«ked  him  what  was  tbe  plalntltTs 
seoeral  moral  character  ?  and  tbe  plaintiff  ob- 
jected to  tbe  qaestlon.  Huj>.  tbe  question  ongbt 
to  l>e  answered,  becaase  it  was  asked  on  a  cross- 
examlDatloa,  and  also  becanse  tbe  answer  misbt 
famlab  evidence  In  mltlsation  of  damases. 
Case  for  slander,  brought  by  John  Chris- 
man  against  Abraham  Lincoln  in  the  circuit 
court  of  Rockingham.  Tbe  nords  alleg'ed  to 
have  been  spoken  imported  that  the  plaititiff 
had  perjured  himself.  Issues  were  joined 
on  the  following- pleas,  towit :  1.  Not  guilty; 
2.  Not  guilty  within  oue  year ;  3.  That  the 
matter  to  which  the  plaintiff  deposed 

At  the  trial,  the  plaintiff,  after  proving 
that  tbe  words  in  the  declaration  mentioned 
were  spoken  by  the  defendant  within  twelve 
months  prior  to  the  institution  of  this  suit, 
introduced  a  witness  to  prove  the  speaking 
by  tbe  defendant  of  the  same  and  like 
339       words    more    than     "twelve     moi  " 

before  the  institntion  of  this  suit,  : 
on  some  occasions,  several  years  prior 
thereto.  This  evidence,  though  offered 
merely  for  the  purpose  of  shewing  the 
defendant's  malice  towards  the  plaintiff, 
was  objected  to  by  the  defendant's  counsel ; 
but  the  court  overruled  the  objection,  and 
permitted  the  evidence  to  no  to  the  jury. 

Afterwards  the  plaimiff's  counsel  it 
duced  a  witness  to  prove  the  general  char- 
acter of  the  plaintiff.  He  asked  the  witness 
what  was  the  plaintiff's  general  character, 
when  on  oath  and  when  not  on  oath,  as  a 
man  of  truth  7  and  the  witness  answered  the 
question  favourably  to  the  plaintiff.  Tbi 
defendant's  connsel  then,  in  crosseiamining 
the  witness,  asked  bim  what  was  the  plain- 
tifTs  general  moral  character  7  To  this  ques- 
tion the  plaintiff's  counsel  objected,  and  tbe 
court  sustaining  the  objection,  tbe  witness 
did  not  answer  the  question. 

To  these  two  opinions  of  the  court,    the 
defendant's  counsel  excepted. 

The   verdict   returned    by     the    jury   war 
recorded,  in  the  first  instance,  in  the  follow- 
ing   terms ;    "that    the    said    defendant   \i 
guilty  in  manner  and  form  as  tbe  plaintiff  in 
his  declaration  against  him  hath  complained, 
and  tbey  do  assess  the  plaintiff's  damage,  by 
occasion  thereof,  to  700  dollars  besides  the 
■costs."    On  a  subsequent  day  of  the  t 
the  court,  perceiving  that   there  was  a 
take  in  the  entry,  corrected  the   same, 
recorded   the  verdict  as  follows:  "that  the 
defendant  is  guilty  in  manner  and  form 
the  plaintiff  in  his  declaration  against  h 
hath  complained,  and  that  the  vrorda  in  I 
declaration  alleged  to  have  been  spoken  by 


tbe  defendant  of  the  plaintiff,  were  spoken 
by  the  defendant  within  one  year  before  the 
commencement  of  this  suit,  and  that  the 
said  words,  so  alleged  to  have  been  spoken 
bj  the  defendant  of  the  plaintiff,  were  not 
true,  but  false  and  slanderous  words, 
as  spoken  of  him  'the  plaintiff  by  him 
the  said  defendant,  as  the  plaintiff  by 
replying  hath  alleged,  and  they  do  assess  the 
plaintiff's  damage,  by  occasion  thereof,  to 
700  dollars  besides  the  costs."  Judgment 
was  thereupon  entered  for  the  plaintiff,  for 
tbe  damages  so  assessed,  and  his  costs. 

To  this  judgment  a  supersedeas  was  al- 
lomed,  upon  a  petition  assigning  the  follow- 
ng  errors: 

1.  That  the  opinion  first  mentioned  was 
wrong.  The  effect  of  it  was  to  deprive  the 
defendant  of  the  benefit   of  his  plea  of   the 

statute  of  limitations.     Besides,  the  evidence 
>bjected  to  was  of  words  actionable  in  them- 
selves, and  such  words  cannot  t>e   proved   in 
order  to  aggravate  the  damages  by  showing 
malice;  they  constituting  a  distinct   injury, 
for  which  the  plaintiff  had  his  remedy  by 
tion.     The  circumstance  that  he  chose  to 
live  that  remedy  until  it   was   barred  by 
e  statute,  furnishes  no  reason  for  reviving 
indirectly  in  a  collateral  action,  especially 
as  the  words  already  proved  were  in  no  wise 
equivocal    or    ambiguous.     In    uo    point  of 
view   can  words   spoken   previously    to   the 
grievance  complained  of  and  proved,  be  per- 
mitted to  aid  the  plaintiff  or  prejudice  the 
defendant. 

2.  That  the  other  opinion  given  at  tbe 
trial  was  wrong.  In  the  relation  to  the  ve- 
racity of  a  plaintiff,  no  distinct  opinion  may 
have  been  formed  by  the  public,  and  a 
defendant  may  fail  in  proving  a  plaintiff's 
character  )>ad  in  that  particular,  while  be 
may,  by  the  most  satisfactory  evidence, 
prove  that  the  plaintiff's  general  character 
is  infamous.  Such  a  plaintiff  cannot  be 
entitled  to  the  same  measure  of  damages  as 
one  whose  character  is  unblemished.  A  no- 
torious rogue,  perhaps  just  from  the  peni- 
tentiary, ought  not  to  recover  as  heavy  dam- 
ages for  defamatory  words  in  relation  to 
hie  veracity,  as  a  man  free  from  all  excep- 
tion. Besides,  in  this  case,  the  subject  of 
the  plaintiff's  general  character  was  in- 
troduced by  the  plaintiff  himself,  and  he 
had     no    right     to      exclude     part     of      it, 

though  he    was    at  liberty  to  enquire 
341      *into   the   grounds   upon    which    the 
public  belief  was  founded. 

3.  It  appears  that  the  verdict,  as  found 
by  the  jury,  responded  only  to  the  issue 
upon  the  plea  of  not  guilty,  and  tbe  court 
has  undertaken,  on  a  subsequent  day,  to 
correct  the  verdict  and  make  it  respond  to 
other  issues.  In  so  doing,  tbe  court  has 
exceeded  its  authority. 

Upon  these  points,  the  cause  was  argued 
In  this  court  by  Baldwin  for  tbe  plaintiff  in 
error,    and     Michie   for    the   defendant    in 

The  counsel  for  the  defendant  in  error 
insisted,  1.  That  the  court  below  properly 
decided  to  admit  evidence  of  tbe  speaking 
of  the  same  words  in  the  declaration  men- 
tioned,   and    like    words,  more  than  twelve 
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months  before  the  bringing  of  the  auit.  In 
order  to  shew  malice.  Starkie  on  Slander 
398,  9,  and  note  on  p.  591 ;  2  Starkie  on 
Bvld.  870.  On  principle,  be  aaid,  there 
conld  be  so  objection  to  such  evidence.  The 
court  would  instruct  the  jury  not  to  give 
dADtagcB  for  the  ttorde  so  proven  out  of  the 
declaration,  but  to  receive  them  merely  Jn 
proof  of  the  quo  animo.  Exclude  such  evi- 
dence, and  it  would,  in  most  cases,  be  out 
of  the  plaintiff's  power  to  shew  the  extent 
of  the  defendant's  malice. 

2.  He  insisted  that  the  court  did  right  in 
excluding'  all  evidence  offered  by  the  de- 
fendant to  prove  the  plaintiff's  general 
moral  character,  except  as  touching  the 
charge  stated  in  the  declaration.  A  con- 
trary practice,  he  said,  wonld  be  at^.ended 
with  much  mischief.  "General  moral  char- 
acter" is  a  very  vague  and  indefinite  phrase, 
differently  understood  by  every  witness, 
according  to  his  own  peculiar  moral  prin- 
ciples. An  abolitionist,  for  instance,  would 
say  that  a  man's  general  moral  char- 
acter was  bad,  if  he  held  slaves;  a 
religionist,  if  he  lacked  chastity;  his 
neighbours  generally,  if  he  were  quarrel- 
some or  litigious.    The  case  of  M'Nutt 

342  V.  Young,  *S  Leigh  542,  does  not 
justify  the  reception,  in  mitigation 
of  damages,  of  evidence  of  moral  character, 
except  on  the  subject  of  the  particular  slan- 
der charged.  The  inconvenience  suggested 
in  the  petition  can  never  result  from  thus 
restricting  the  defendant,  since  a  notorious 
rogue,  or  one  just  from  the  penitentiary, 
could  hardly  sustain  a  good  general  char- 
acter for  truth. 

3.  He  referred  to  1  Rob.  Prac.  355,  6,  to 
shew  the  manner  in  which  verdicts  are 
usually  found,  and  afterwards  extended  by 
the  clerk ;  and  he  said,  that  was  to  be  pre- 
sumed to  have  been  the  manner  here,  par- 
ticularly as  there  was  no  exception  to  the 
subsequent  entry  made  by  the  court.  It 
was  not  to  be  supposed  that  the  court  had 
made  an  entry  unauthorised  bj  the  actual 
verdict. 

PASKRR,  J.  I  refer  to  the  president's 
opinion,  for  the  reasons  which  induce  : 
to  think  that  the  court  below  committed 
error  in  receiving  evidence  of  slanderous 
words  of  the  same  and  like  character, 
spoken  by  the  defendant  of  the  plaintiff 
before  the  institution  of  the  suit,  for  the 
purpose  of  proving  malice ;  and  none  in 
modifying  the  entry  which  had  been  pre 
viously  made  of  the  verdict  and  judgment. 
The  refusal  of  the  court  to  permit  the  wit- 
ness to  prove  the  general  character  of  the 
plaintiff,  stands,  as  I  think,  on  a  different 
footing.  It  may  be,  that  in  actions 
slanders  charging  professional  negligence 
or  incompetence,  or  for  words  imputing  n~ 
moral  delinqnency,  and  in  other  simila 
cases,  the  evidence  of  the  plaintiff's  ger 
eral  bad  character  might  be  properly  « 
jectcd,  as  irrelevent  to  the  issue,  and  a 
having  no  bearing  upon  the  question  of  th 
amount  of  damages.  About  this,  T  wish  t 
be  understood  as  expressing  no  opinior 
The  defamatory  words  for  which  this  action 
is    brought,    import    a    direct    attack   upon 


moral    character;  and    in  such  case,  surely 
the   man    of   unblemished   repntation 

343  *is  entitled   to  greater  damages  than 
one  whose  character  is  already  so  bad 

as  to  receive  little  or  no  detriment  from 
the  imputed  slander.  This  question  waa 
much  considered  in  the  case  of  M'Nutt  v. 
Young,  8  Leigh  542.  The  point  there  de- 
cided was,  that  evidence  of  the  general 
character  of  the  plaintiff  in  relation  to  the 
charge  stated  in  tbe  declaration,  ought  to 
have  been  admitted  in  mitigation  of  the 
damages.  That  was  the  precise  point  pre- 
sented by  the  bill  of  exceptions,  and  the 
court  of  course  confined  itself  to  that ;  but 
the  reasoning  of  the  judges  for  coming  to 
that  conclusion,  fully  justifies  tbe  reception 
of  evidence  of  the  plaintiff's  bad  character 
at  large.  Indeed  it  has  been  seriously 
doubted,  by  those  who  agreed  that  general 
character  may  form  the  subject  of  exami- 
nation, whether  to  confine  the  enquiry  to 
the  particular  character  of  the  party  in  the 
capacity  in  which  he  has  been  libelled, 
would  not  be  infringing  the  rule  that  the 
truth  of  the  words  cannot  be  given  in  evi- 
dence under  the  general  issue.  See  justice 
Thompson's  opinion  in  the  case  of  Foot  v. 
Tracy,  1  Johns.  Kep.  46.  In  the  opinion  of 
such  persons,  the  enquiry  ought  to  be  con- 
fined to  general  character;  but  as  Ibis 
court,  by  a  decision  of  all  the  judges,  has 
settled  that  qneslion,  we  cannot.  I  think, 
hesitate  in  our  judgment  upon  the  case  at 
bar. 

It  cannot  be  denied  that  in  an  action  for 
an  injury  to  reputation,  the  character  of  the 
prosecutor  is  of  some  importance  in  esti- 
mating damages.  The  defendant  cannot 
plead  the  blemished  character  of  the  plain- 
tiff, and  for  that  very  reason  he  ought  to 
be  allowed  to  give  it  In  evidence  in  miti- 
gation of  damages;  for  it  is  a  settled  rule, 
as  was  shewn  In  the  case  of  M'Nutt  v. 
Young,  that  where  a  party  cannot  take  ad- 
vantage of  special  matter  bearing  upon  tbe 
measure  of  damages,  by  pleading,  he  may 
give  it  in  evidence  under  the  general  issue. 
Otherwise  there  is  no  mode  by  which  he  can 
avail  himself  of  a  fact  which.  It  must 

344  be  conceded,  ought   to   have  'a  ma- 
terial influence  upon   the  quantum  of 

damages.  That  some  inconveniences  may 
result  from  this  practice,  and  even  danger 
occur  of  occasional  injustice,  may  readily 
be  admitted;  but  upon  the  whole,  it  is  re- 
quired by  the  general  principle  which 
admits  in  evidence  matters  relevent  to  tbe 
cause,  and  is  necessary  in  a  great  majority 
of  cases  to  guide  the  discretion  of  the 
jury,  who,  without  such  evidence,  will  take 
general  character  into  their  estimate, 
grounded  upon  their  own  knowledge,  or 
upon  vague  and  delusive  rumours. 

There  is  no  great  hardship  In  holding 
that  a  plaintiff  suing  for  hts  character 
should  come  prepared  to  defend  it  from 
general  attacks.  If  a  witness  impugns  it. 
he  has  a  right  to  call  on  him  to  specify  the 
grounds  of  his  opinion;  and  if,  on  that 
cross-examination,  it  should  appear  that  the 
opinion  was  founded  on  his   anti-abolltloo- 


r  his 
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0  thia  subject  were 
on  in  the  case  of 
t  is  unnecessary  to 
That  case,  in  my 
decides     this,    and 


perate  nse  of  spirits,  or  his  fondness  for 
c&rds,  or  his  addiction  to  anj  other  vice 
which  a  jury  might  consider  venial,  they 
would  know  how  to  est' 

All  the  authorities  i 
cited  and  commeated 
M'Nutt  V.  Young,  and 
examine  them  farther, 
opinion,  substantially 
convicts  the  court  below  of  error  in  reject- 
■ae  the  testimony  of  general  character 
o^red  by  the  defendant.  A  fortiori,  I 
think  the  court  erred  in  refusing  it  upon 
the  crossexami  nation.  The  plaintiff  him- 
self had  introduced  the  witness  to  prove 
his  own  g-eneral  character,  and  had  asked 
him  what  was  his  the  plaintifi's  character, 
when  on  oath  and  when  not  on  oatb,  as  a 
man  of  truth?  The  witness  answered 
favorably  to  him,  and  then  the  defendant 
desired  to  crossexamine  him  on  the  subject 
of  g'eneral  character.  This  croBsezamina- 
tion  ought,  in  my  opinion,  to  have  been 
allowed,  for  the  purpose  (if  for  no  other) 
of  enabling  the  jury  to  estimate  what  credit 
was  due  to  the  witness's  opinion  of 
345  good  character  *in  one  particular,  by 
comparing  it  with  bis  character  in 
general.  Had  the  nitness  answered  that 
his  general  character  was  infamous,  surely 
the  jury  wonld  not  have  attached  much 
weight  to  the  favourable  report  he  made 
of  his  character  as  a  man  of  truth.  But  it 
is  unnecessary  to  enlarge  on  this  ground. 

STANARD  and  CABELL,  J.,  concurred 
in  the  opinion  that  the  judgment  should  be 
reversed  for  the  error  commented  on  by 
Parker,  J. 

TUCKER,  P.  Upon  the  question  pre- 
sented first  in  the  bill  of  exceptions,  I  was 
inclined  to  differ  with  the  court  below,  be- 
lieving that  the  effect  of  the  decision  was  to 
give  the  plaintiff  damages  indirectly  for  a 
slander  which  was  barred  by  the  statute  of 
limitations.  I  am  persuaded  upon  reflec- 
tion, that  my  first  impression    was  incor- 

Bowever  questionable   the  practice  may 
seem,    to  permit  the   introduction   of  evi- 
dence of   words  spoken  at  a  different  time, 
in  order  to  prove  malice  in  speaking  those 
charged  in  the  declaration,  it  seems  now  too 
firmly  established   to   be   shaken.     Though 
there  is  some   contrariety   of  opinion   as  to 
the   admissibility   of     distinct     slanderous 
matter    subsequent  to  that   charged  in    t 
declaration,  yet  I  think  the  weight   of   a 
tbority,  as   well    as   the    universal  practi 
of   the  courts,  recognizes   the   right  of  the 
plaintiff,  after  proving  the   words   laid, 
go  on  to  prove  the  speaking  of  the  sami 
the  like  words  at  any  time  antecedent, 
have  met  with  no  case  in  which   that  right 
is  denied.     The  admissibility  of    the  proof 
of  the    repetition    of   the  same   slander   at 
various  times,  seems  to  be  conceded  in  all 
the  cases,  as  the  stress  of  the   argument 
them  has  always  tamed  upon  the  fact  that 
the  words  were  subsequently  spoken.     Rus- 
tell    V.     Macqnister,    1     Camp.    49,    note 
Uacleod  T.    Wakley,  3  Carr.  &  Payne  311 
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Bodwell  V.  Swan  et  ux.,  3  Pick,  376, 
which  subsequent  slanders  were 
admitted  for  the  purpose  of  shewing  malice. 
The  caseof  Mead  V.  Uaubigny,  Peake's  Gas. 
125,  decided  by  lord  Kenyon,  is  contra  :  but 
lord  Kenyon  himself  decided  differently  in 
Lee  V.  Huson,  Peake's  Gas.  166.  In  Fin- 
nerty  v.  Tipper,  2  Camp.  72,  chief  justice 
Mansfield  seemed  inclined  to  modify  the  rule, 
though  it  would  appear  that  he  approved 
the  decisions.  But  his  opinion  also  refers 
bsequent  words,  and  therefore  does  not 
touch  the  question  of  the  antecedent  speak- 
ing of  the  same  words.  I  take  it,  then, 
that  such  proof  is  clearly  admissible. 

But  it  is  said,  that  where  the  speaking  of 
the  words  attempted  to  be  given  in  evidence 
B  more  than  a  year  anterior  to  the  trial, 
action  for  them  is  barred  bj'the  statute, 
and  that  as  the  proof  of  them  would,  tend 
to  inflame  the  minds  of  the  jury  and  to  in- 
crease the  damages,  the  plaintiff  will  in- 
direcly  recover  damages  for  a  wrong,  for 
which  the  action  is  gone  forever.  This 
argument  is  very  plausible,  but  I  think  it 
unsound.  The  evidence  is  introduced  solely 
to  prove  the  deep-seated  malice  with  which 
the  last  words  were  spoken,  and  is  per- 
itted  to  go  to  the  jury  with  that  qualifi- 
cation ;  Rustell  v.  Macquister,  1  Camp.  49, 
note.  With  that  qualification,  there  can  be 
objection  to  admitting  proof  of  the  ante- 
cedent speaking  of  the  same  words,  al- 
though the  action  for  them  is  barred.  For 
I  apprehend,  even  if 'the  plaintiff  had  sued 
for  them  and  recovered  damages  for  them, 
the  proof  of  that  fact  would  be  good  evi- 
dence in  an  action  for  repetition  of  the 
slander.  Is  it  not  obviously  a  gross 
aggravation  of  a  subsequent  slander — is  it 
not  strong  evidence  of  the  most  deeprooted 
malignity,  that  even  the  conviction  and  the 
punishment  of  the  slanderer  has  worked  no 
reformation  in  his  conduct,  and  has  been 
unavailing  to  arrest  the  foul  current  of  his 
abuse?  Is  it  not  a  reason  for  increasing 
the  penalty  of  this  new  transgression, 
'repeated  after  he  has  had  an  oppor- 
tunity of  justifying  his  accusations, 
and  has  shrunk  from  or  has  failed  in  the  at- 
tempt? I  cannot  doubt  it.  Yet  who  ever 
thought  of  rejecting  the  proof  of  the  fact, 
because  the  plaintiff  had  already  recovered 
damages  for  the  first  slander,  and  cannot 
refer  to  it  to  increase  the  damages  for  the 
second?  So  in  this  case,  though  no  action 
has  been  brought  for  the  first  slander,  is 
it  not  an  aggravation  of  the  last,  that  it  is 
repeated?  When  the  plaintiff,  in  a  spirit 
of  forbearance,  has  waived  his  right  of 
action  for  the  first  slander,  either  perhaps 
because  it  was  uttered  in  a  moment  of  heat, 
or  that  he  felt  an  innate  consciousness  that 
he  would  live  down  the  calumny  by  the 
correctness  of  his  life,  is  it  no  aggravation 
of  a  repetition  of  the  slander,  that  the  de- 
fendant, regardless  of  his  forbearance,  will 
not  let  him  live  in  peace?  Admit  that  no 
damages  whatever  are  allowed  for  the  first 
slander,  is  not  here  ample  ground  for  in- 
creasing the  damages  for  the  second?  I 
think  there  is,  and  am  therefore  of  opinion 
■'"■■■        •  '^•itted. 
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On  the  second  question,  I  was  inclined 
to  think  that  tiie  enquiry  as  to  general 
character  should  be  confined  to  the  partic- 
ular matter  which  is  the  subject  of  the 
chari^e.  But  mj  brethren  think  differently, 
and  I  willingly  defer  to  their  opinion. 

As  to  the  third  point,  there  being  no  ex- 
ception, I  must  presume  every  thing  right, 
I  have  no  doubt,  enough  matter  appeared 
to  the  judge  of  the  court  below  to  authorise 
his  newmodelling  the  entry,  and  I  must 
take  it  for  granted  that  it  did  so  appear, 
as  the  contrary  is  not  shewn  by  an  excep- 

There  being,  however,  in  the  opinion  of 
a  majority  of  the  court,  error  in  the  refusal 
to  permit  an  enquiry  as  to  the  plaintiff's 
general  character,  the  judgment  must  for 
that  cause  be  reversed. 

Judgment  reversed. 

348  •Hoppett  V.  Straw. 

July.  IBM.  I^ewlabura!. 
(Absent  BBOOBS.  J.) 

AMUBpalt<-Coiaitla  Tort— DaBBmr— Cua at  I 
A  declaration,  baTlngtwocounta  wbicbareclearlr 
in  aHsampalL  baa  a  tblrd  to  tbe  followlus  el 
tbattbe  defendaut  employed  tbe  plaintiff  as  bis 
aseal  to  receive  from  D.  O.  loi  ponndi  of  bar  Iron 
at  4  cents  per  pound,  and  tlie  plaintiff  accord- 
Insly  received  from  D.  Q.  for  tbe  defendant,  tbe 
said  quantity  of  bar  Iron,  aud  delivered  tbe  same 
to  tbe  detendanl.  but  tbe  defendant  afterwards 
denied  tbat  be  bad  authorized  tbe  plalnUlI  1 
celve  tbe  same,  and  also  denied  tbat  the  plaintiff 
bad  delivered  to  blm  tbe  said  bar  Iron,  aud  al- 
tosether  refosed  to  pay  tbe  said  D.  O.  tor  tbe 
same  ;  wbereupOD  D.  O.  brousbt  suit  axalnst  tbe 
ered  aralost  him  tSS.  04  ceuta 
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which  damaces.  Interest  and  costs  the  plalotlD 
paid  ;  by  reason  whereof  tbe  defendaut  became 
liable  to  Day  tbe  plaiuclff  the  same,  and  la  coasld- 
eratloa  thereof  uodertoot  aod  promised  to  pay 
tbe  said  plaintiff  the  same,  but  has  failed  bo  to  do. 
Upon  a  demurrer  to  tbis  court.  Hsld.  It  is  in  aa- 
sampalt.  aa  well  ia  the  othen.  aod  suOlcleat  mat- 
ter IB  contained  In  It  to  maintain  tbe  action. 

Aaiumpait  in  the  county  court  of  Wythe, 
by  David  Straw  against  Henry  Hoppess. 
The  declaration  contained  three  counts. 
The  first  count  was  as  follows:  '-that  on 
the day  of 1830,  at  the  county  afore- 
said, the  defendant  employed  the  said 
plaintiff  aa  hia  agent  to  receive  from  a  cer- 
tain David  Graham  901  pounds  of  bar  iron 
at  the  price  of  4  cents  per  pound,  and  after- 
wards, to  wit,  on  the—— day  of in  the 

year  1U30,  at  the  county  aforesaid,  the  said 
plaintiff,  in  pursuance  of  the  said  author- 
ity, and  at  the  special  instance  and  request 
of  the  said  defendant,  did  receive  from  the 
said  D»vid  Graham,  for  the  said  defendant, 
the  said  quantity  of  901  pounds  of  iron, 
which  said  quantity  of  bar  iron  of  901 
pounds   the    said  plaintiff  did,  on  the 

349      * day   of— ^ — 1830,    at   the  connty 
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aforesaid,  deliver  to  the  said  defend- 
ant. The  plaintiff  avers  tbat  the  said  de- 
fendant, intending  to  defraud  and  deceive 
him  the  plaintiff,  altogether  denied  that  he 
had  authorized  tlie  said  plaintiff  to  receive 
the  said  iron  from  tbe  said  David  Graham, 
and  also  denied  that  the  plaintiff  delivered 
to  him  the  said  bar  iron,  and  altogether  re- 
fused to  pay  the  eaid  David  Graham  for  the 
said  bar  iron.     Afterwards,    to  wit,  on  the 

day    of ,    the    said   David  Graham 

commenced  his  suit  against  the  plaintiff  in 
the  connty  court  of  Wythe  for  the  value  of 
the  said  quantity  of  bar  iron,  and  after- 
wards, to  wit,  on  the  12th  day  of  March 
1834,  in  the  county  aforesaid,  at  a  court  con- 
tinued and  held  for  the  county  of  Wythe 
aforesaid,  the  said  David  Graham  recovered 
against  the  plaintiff  36  dollars  and  4  cent* 
damages,  the  price  of  the  bar  iron  afore- 
said, with  interest  on  the  said  damages 
from  the  ninth  day  of  March  1830  until 
paid,  and  56  dollars  36  cents  the  costs  of  the 
said  suit,  which  damages,  interest  and  costs 
the  plaintiff  avers  he  has  paid.  By  reason 
of  the  premises,  the  plaintiff  avers  that  the 
defendant  became  justly  indebted,  liable 
and  bound  to  pay  him  the  aforesaid  dam- 
ages, interest  and  costs,  and  being  so 
indebted,  in  consideration  thereof,  after- 
wards, to  wit,    on   the day  of 13i4, 

at  the  county  aforesaid,  tbe  said  defendant 
undertook  and  faithfully  promised  to  pay 
the  said  plaintiff  the  amount  of  the  afore- 
said  damages,  interest  and  costs,  when  he 
should  thereunto  be  requested.  Neverthe- 
less the  plaintiff  in  fact  says  that  the  aaid 
defendant,  although  often  requested  so  to 
do.  the  said  amount  of  damages,  interest 
and  costs,  or  any  part  thereof,  hath  not  yet 
paid  to  the  said  plaintiff,  but  the  same  to 
pay  bath  hitherto  refused   and  still  doth  re- 

The  second  count  was  for  bar  iron  sold 
and    delivered;  and    the    third,    for   money 

had  and  received. 
350  *To  the  first  count  the  defendant 
filed  a  demurrer,  wherein  the  follow- 
ing causes  of  demurrer  were  assigned:  1st. 
That  the  count  is  in  case  for  consequential 
damages,  and  not  upon  a  direct  undertak- 
ing. 2dly.  That  the  count  is  double,  hav- 
ng  an  averment  that  the  injury  resulted 
from  a  fraudulent  and  false  refusal  to 
acknowledge  an  agency,  and  also  an  aver- 
ment that  a  recovery  was  had  against  the 
plaintiff  not  as  agent,  but  as  purchaser 
from  Graham. 

The  demurrer  being  argued  and  over- 
ruled, the  defendant  pleaded  non  assumpsit. 
The  jury  who  tried  the  issue  found  a  verdict 
for  the  plaintiff,  and  assessed  his  damages 
to  161  dollars  32  cents,  for  which  judgment 
was  rendered. 

Upon  a  supersedeas  from  the  circuit 
court,  that  court  affirmed  the  judgment. 

Whereupon  a  judge  of  this  court  awarded 
I  supersedeas  to  the  judgment  of  the  circuit 

The   attorney   general   and   Preston      for 
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the  first  count  is,  that  the  matter  set  forth 
in  it  as  the  source  of  the  indebtedness 
therein  alleged  of  the  defendant  to  the 
plaintiff,  ia  a  tort,  for  which  the  action  of 
assumpsit  is  not  the  proper  remedy.  This 
objection  is,  I  think,  not  well  founded. 
That  count  substantially  states  a  contract 
between  the  plaintiff  and  defendant,  that 
the  plaintiff  shoald  receive  for  and  deliver 
to  the  defendant  a  quantity  of  iron  of  given 
value;  the  performance  of  the  contract  by 
the  plaintiff;  the  resulting  duty  of  the  de- 
fendant to  account  and  pay  for  it  to  the 
party  from  whom  the  plaintiff  had  received 
it,  so  as  to  protect  the  plaintiff  from  re- 
sponsibility to  that  party;  the  failure  of  the 
defendant    to  perform    that  duty,  and  tbe 

consequent  claim  on,  and  suit  and 
351       judgment  against  the  "plaintiff,    and 

tbe  payment  of  tbe  amount  thereof. 
For  whatever  the  plaintiff  was  entitled  to 
recover  in  such  a  case,  the  action  of  as- 
sumpsit was  a  proper  remedy.  The  doubts 
I  have  had  respecting  the  sufficiency  of  tbe 
count  are,  1st.  Whether  indebitatus  assump- 
sit would  lie  in  such  a  case;  2d.  Whether, 
though,  in  respect  to  the  amount  that  the 
plaintiff  had  been  compelled  to  pay  for  tbe 
iron,  it  be  the  proper  remedy,  it  be  so  for 
the  costs  that  were  recovered  of  the  plain- 
tiff in  the  suit  .^gainst  bim  for  the  iron; 
and  3d.  If  not  the  proper  remedy  for  the 
costs,  whether  the  union  of  the  claim  for 
the  coats  with  that  for  the  amount  recovered 
and  paid  as  tbe  value  of  the  iron,  in  the  same 
count,  was  not  a  fatal  defect  of  that  count. 
That  the  plaintiff  might,  in  respect  to  the 
amount  recovered  of  and  paid  by  him  aa  the 
value  of  the  iron,  support  tbe  action  of  as- 
sumpsit, and  declare  on  an  indebitatus 
assumpsit,  and  even  use  the  general  count 
for  money  paid  to  the  use  of  the  defendant, 
is  a  proposition  free  from  any  reasonable 
doubt.  Where  one  man  has  paid,  under 
legal  compulsion,  money  which  ought  to 
have  been  paid  by  another,  or  where,  under 
such  compulsion,  the  property  of  one  has 
been  .taken  to  discharge  the  debt  of  another, 
a  remedy  is  affarded  by  this  action  in  its 
most  general  form.  Ezall  v.  Partridge,  S 
T.  R.  308.  This  being  so,  it  is  not  neces- 
sary to  the  decision  of  the  question  before 
the  court  on  the  demurrer  to  the  tirst  count, 
that  the  other  doubts  I  have  indicated 
should  be  minutely  investigated  and  solved. 
After  much  reflection,  and  against  my  first 
impressions,  I  am  satisfied  that  if  the  de- 
fendant be  responsible  to  the  plaintiff  for  the 
costs,  or  rather,  that  to  the  extent  that 
the  defendant  is  responsible  for  the  coats, 
the  plaintiff  may  recover  them  in  the  like 
action  wherein  he  can  recover  the  amount 
for  which  he  has  been  made  chargeable  for 
the  value  of  tbe  iron,  by  the  suit  in  which 
those   costs   were   recovered    of   him.      His   35* 

action,  resulting  from  that  suit 
SS2      *and  judgment,  mu  t   be  integral;  at 

least  he  cannot  be  compelled  to  take 
several  remedies,  to  recover  separate  por- 
tions of  the  entire  redress  to  which  he  is 
entitled.     It   has   already  been  shewn    that 

indebitatus  assumpsit  lies  for  a  part  of  the      

recovery    against   him;  and   if  not  for  tbe  foot-n 


residue,  it  is  because  he  is  not  entitled  to 
charge  the  defendant  with  that  residue,  and 
no  action  lies  tor  it.  If  tt  was  not  recover- 
able in  any  action,  (and  on  this  I  give  no  ' 
opinion,)  the  question  resulting  on  the 
demurrer,  which  pro  hac  vice  must  be  taken 
as  a  g-eneral  one,  ia  whether,  when  the 
plaintiff  claims  by  his  count  several  sums 
as  constituting  the  indebtedness  of  the  de- 
fendant, some  valid  and  some  not  so,  the 
count  is  bad  on  general  demurrer?  I  think 
not.  A  general  demurrer  to  a  declaration 
containing  one  good  and  one  bad  count, 
would  not  be  sustained. 

The  modern  form  of  declaring  in  general 
indebitatus  assumpsit,  is  to  state  in  the 
same  count  several  sources  of  Indebtedness 
for  several  sums,  and  charge  one  assumpsit 
for  the  whole.  Thus,  one  and  the  same 
count  states  that  the  defendant  was  in- 
debted to  the  plaintiff  in  one  sum  for 
money  had  and  received,  in  another  sum 
for  goods  sold,  in  another  sum  for  money 
paid  &c.  and  being  so  indebted,  in  consid- 
eration thereof  undertook  and  promised  to 
paj  the  several  sums  before  stated.  Sup- 
pose such  a  count  bad  stated  that  the 
defendant  was  indebted,  In  one  of  tbe 
sums,  for  so  much  money  that  he  had  prom- 
ised to  give  the  plaintiff:  I  cannot  doubt 
that  a  general  demurrer  to  the  count  would 
be  overruled.  The  law  distributes  the  as- 
sumpsit to  BO  much  of  the  cause  or  causes 
stated  in  the  count  as  can  sustain  it,  and 
measures  its  obligation  by  the  dimensions 
of  those  causes;  and  if  one  cause  be  stated 
not  sufBcient  to  sustain  the  assumpsit  in 
respect  to  it,  the  defendant  is  to  seek  pro- 
tection from  that  invalid  claim,  not  by  a 
general  demurrer  to  the  whole  count,  but  by 
special  demurrer,  or  by  objection  urged 
353  on  the  trial.  This  being  *ao,  it  is 
unnecessary  to  the  decision  upon  the 
demurrer,  that  tbe  question  as  to  the  de- 
fendant's liability  for  the  costs  claimed  by 
the  plaintiff  should  be  conaidered.  And  as 
it  does  not  appear  to  the  court  from  the 
record,  that  the  costs  were  allowed,  and 
included  in  the  verdict  of  the  jury,  this 
court,  though  it  were  clearly  of  opinion 
that  the  costs  were  not  recoverable,  could 
not,  on  that  opinion  merely,  found  a  judg- 
ment that  the  verdict  was  wrong,  and  the 
judgment  of  the  court  below  upon  It  erro- 
neous. My  opinion  therefore  is  that  the 
judgment  must  be  affirmed. 

PARKER  and  CABELL.  J.,  concurred. 

TUCKER,  P.  I  defer  to  the  opinion  of 
my  brethren  in  this  case,  though  I  am  com- 
pelled to  acknowledge  that  I  cannot  even  now 
divest  myself  of  very  strong  donbts  of  the 
validity  of  the  first  count  in  the  declaration. 

Judgment  affirmed. 


'Findlay  &  Mitchell  v.  Hickman. 
July,  1888.  Lewlsburs. 
(Absent  Stahahd*  and  Bbookb.  J.) 
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tbe  residue,  payable  some  months  afterwa 
The  BTantor  makes  to  the  purchaser  a  1^111  of 


I  slave 


defends  tl 


obligation  e 


■  title 


iL  the  claims  of  all 


J}  tbe  I 


tbe  ■ 

out  that  the  neicro  so  purchased  Is  a  free  m 
and  Judsment  beloe  obtained  at  law  against 
purchaser  upon  hU  obligation,  an  Injunction  is 
awarded  him.    Held,  the  purchaser  can  have  ni 
relief  against  the  cestula  que  trust;  and   the  in 
jnnctlon  is  therefore  dissolved,  and  tbe  bill  dla 

Bj   a   deed    made  the  20th  of  Novembei 

1834,  William  Jones  conveyed  to  Cbartee  C. 
Gibson  a  negro  man  by  the  name  of  Allen, 
in  trust  for  the  purpose  of  securing  the 
payment,  on  or  before  the  first  of   January 

1835,  of  342  dollars  54  cents  to  Jacob  Clarke, 
and  172  dollars  34  cents  to  Wallis  &  GibBon. 
Clarke,  on  the  11th  of  December  1834,  trans- 
ferred his  interest  in  this  deed  to  Findtay 
&  Mitchell.  On  the  same  11th  of  December 
1834,  Jonea  made  another  deed,  conveyitig 
to  Adam  Hickman  the  same  negro  Aller 
and  some  articles  of  personal  property',  ir 
trust  for  the  purpose  of  securing  the  pay^ 
ment,  on  or  before  the  11th  of  June  1B3S,  of 
600  dollars,  with  interest  from  tbe  date, 

Findlay  A  Mitchell. 
355         "On  the  7th  of  March  183S,  sale  w 

made  of  the  negro  man  Allen  to  Peter 
Hickman  for  900  dollars.  Hickman,  at  the 
time  of  the  sale,  paid  to  Wallis  &  Gibson 
their  debt  of  172  dollars  34  cents,  and  ex- 
ecuted to  Findlay  A  Mitchell  his  obligation 
for  724  dollars  47  cents,  payable  on  the  first 
of  September  1835,  with  interest  from  the 
date.  Janes  at  the  same  time  executed  a 
bill  of  sale,  purporting^  that  for  and  in  con- 
sideration of  the  sum  of  900  dollars,  he  had 
bargained  and  sold  unto  Hickman  the  negro 
boy  Allen,  who  was  a  slave,  and  that  he 
warranted  and  defended  the  title  to  him 
against  the  claims  of  all  persons  whatso- 
ever; which  bill  of  sale  was  witnessed  by 
Alexander  Findlay. 

It  afterwards  appeared  that  Allen  was  en- 
titled to  his  freedom. 

Findlay  &  Mitchell  having  recovered  a 
judgment  against  Hickman  upon  his  obli- 
gation, Hickman  obtained  an  Injunction  to 
the  judgment. 

In  Hickman's  suit  (which  was  In  the 
circuit  court  of  Washington)  the  bill,  after 
stating  the  purchase  of  Allen  from  Jones 
at  the  price  of  900  dollars,  and  mentioning 
the  creditors  provided  for  in  the  deeds  of 
trust,  proceeds  to  set  forth  the  case  more 
particularly,    as    follows:  "In    making  the 


consult  the  said  creditors  of  said  Jones,  and 
to  remove  the  liens  created  by  said  deeds 
of  trust  upon  said  negro.  Or  in  other  words, 
it  is  snbstantially  true  that  your  orator 
made  the  purchase  of  said  negro  from  said 
creditors  and  said  Jones  jointly.  It  is  true 
that  the  bill  of  sale  of  said  boy  to  your 
orator  was  executed  by  said  Jones  only,  and 
was  witnessed  by  said  Findlay,  which  will 
appear  by  said  bill  of  sale.  It  will  also 
appear  by  said  bill  of  sale,  that  said  negro 
was  sold  for  a  slave,  and  his  title  war- 
ranted. At  the  time  of  the  purchase,  it 
was  agreed  amongst  said  creditors,  Jones, 
and  your  orator,  that  if  your  orator  would 
pay  the  said  debt  due  to  Wallis  A  Gibson, 
and  execute  his  note  to  Findlay  & 
356  Mitchell  for  'the  balance  of  the  price 
of  the  said  negro,  they  the  said  cred- 
itors would  release  and  surrender  to  your 
orator  the  liens  created  by  said  deeds  of 
trust  upon  said  negro.  Your  orator,  in 
order  to  obtain  a  good  and  complete  title  to 
the  said  negro,  did  pay  to  Wallis  &  Gibson 
their  said  debt,  and  eiecute  his  note  to 
said  Findlay  A  Mitchell  for  the  balance  of 
the  price  of  said  negro."  The  complainant 
avers  that  the  only  consideration  that  in- 
duced him  to  execute  said  note  to  Findlay 
&  Mitchell  was  to  obtain  a  complete  and 
perfect  title  to  the  said  negro  boy  as  a 
slave;  that  he  has  received  no  advantage, 
directly  or  indirectly,  by  the  said  Findlay 
&  Mitchell  and  Wallis  &  Gibson's  surren- 
dering and  releasing  their  said  liens;  and 
that  the  said  Findlay  A  Mitchell  have  suf- 
fered no  inconvenience  or  injury,  nor  have 
their  debts  been  made  less  secure,  by  the 
said  release  and  surrender.  And  be  insists 
that  both  the  payment  made  to  Wallis  & 
Gibson,  and  the  note  executed  to  Findlay 
A  Mitchell,  are  without  any  consideration 
whatever.  He  contends  further,  that  every 
man  who  sells  or  disposes  of  a  right  or 
claim  to  personal  property  will  be  con- 
lidered  as  warranting  the  title  which 
le  so  sells.  Findlay  A  Mitchell  having 
represented  that  they  had  a  lien  upon  the 
negro  as  a  slave,  and  a  right  thereby  to  sell 
him  as  such,  and  having  agreed  to  sur- 
render, relinquish  and  transfer  to  the  com- 
plainant the  said  lien,  they  are  bound,  he 
■nsists,  to  make  the  same  good,  and  to 
ihew  thitt  they  bad  such  a  lien  on  the  negro 
LB  a  slave,  as  they  represented. 

The  only  defendants  to  the  bill  were 
Findlay  &  Mitchell  and  Jones. 
The  answer  of  Findlay  &  Mitchell,  after 
entioning  that,  Clarke  having  a  prior  in- 
cumbrance on  the  property,  they  paid  his 
debt  in  crder  to  extinguish  his  title,  and 
making  some  other  statements  not  very 
material,  proceeds  as  follows:  "These  re- 
spondents give  a  most  express  and  explicit 
denial  to  the  statement  of  the  bill,  that  the 
sale  of  the  negro  was  a  joint  one  by 
Jones  and  *his  creditors  to  the  com- 
plainant. On  the  contrary,  the  pur- 
chase was  made  by  the  said  Hickman 
directly  from  Jones,  These  respondents 
were  no  parties  to  the  sale,  were  not  con- 
sulted   as    to    the   price  at  which  the  negro 


purchase  of  said  negro,  it  was  necessary  to  was  sold,  and  gave  no  express  warranty  of 
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the  title  of  the  property.  And  the;  are  ad- 
vised and  contend  that  there  is  nothing 
in  the  character  of  the  contract,  or  the  cir- 
cumstances attendintr  it,  which  can  iinplj 
a  warranty  by  them."  The  answer  states 
further,  that  '  'whilst  the  complainant  was 
treating  with  Jones  fot  the  purchase  of  the 
negro,  he  came  to  the  respondent  Findlay, 
and  stated  that  he  was  about  to  buy  the 
negro,  and  asked  how  long  he  could  have 
to  pay  Jones's  debt,  saying  at  the  same 
time  that  he  could  and  would,  if  required, 
pay  the  money  down,  but  asking  a  credit 
until  his  return  from  a  trip  to  Mississippi, 
which  he  proposed  making  in  a  short  time. 
This  respondent  agreed,  according  to  his 
request,  to  postpone  the  payment  until  the 
first  of  September  ensuing.  In  the  evening 
of  the  same  day,  the  said  Jones  made  his 
bill  of  sale  to  the  complainant,  who  at  the 
same  time  executed  his  note  to  these  re- 
spondents for  the  residue  of  the  purchase 
money  after  deCucting  the  sum  due  Wallis 
&  Gibson.  Farther. than  this,  these  re- 
spondents had  no  agency  whatever  in  the 
transaction.  The  sale  was  made  by  Jones 
alone,  these  respondents  being  only  con- 
sulted to  ascertain  how  long  they  would 
wait  for  their  money.  They  assumed  no 
control  over  the  property,  incurred  no  re- 
sponsibility for  the  goodness  of  the  title, 
or  its  soundness,  and  expressly  assert  that 
no  such  responsibility  on  their  part  was  in 
the  contemplation  of  any  of  the  parties. 
Upon  receiving  Hickman's  note,  these  re- 
spondents at  once  gave  Jones  a  credit  on 
his  notes  for  the  amount  of  Hickman's 
bond.  The  consideration  of  that  bond,  as 
between  Hickman  and  these  respondents, 
was  not  a  sale  by  them  of  the  negro  to 
him,  but  a  release  of  their  debt  against 
358  Jones  to  that  extent.  That  •re- 
lease was  absolute  and  unqualified. 
It  was  a  change  of  the  debtor.  If  Hickman 
had  become  insolvent  afterwards,  instead 
of  Jones,  the  debt  of  these  respondents 
would  have  been  lost.  These  respondents 
agreed  to  run  the  hazard  of  Hickman's 
solvency — Hickman,  by  taking  Jones's 
warranty,  to  run  the  hazard  of  Jones's 
solvency;  and  upon  what  principle,  either 
of  law  or  equity,  a  responsibility  which 
they  never  directly  or  indirectly  assumed, 
is  to  be  fastened  upon  them  for  the  benefit 
of  one  who,  by  his  own  contract,  consented 
to  incur  that  risk,  these  respondents  are  at 

The  argument  was  continued  in  the  an- 
swer as  follows:  "If  the  complainant's 
view  be  the  true  one.  then  these  respondents 
are  the  insurers  of  the  solvency  both  of 
Jones  and  Hickman,  and  lose  their  debt  in 
the  event  of  the  failure  of  either— a  sort  of 
liability  which  they  never  for  a  moment 
conceived  to  rest  upon  them,  and  which 
certainly  was  not  contemplated  by  the  par- 
ties at  the  time.  That  Jones  was  intended 
to  be  entirely  discharged,  to  the  extent  of 
Hickman's  responsibility,  is  evident  from 
the  manner  in  which  Hickman's  note  was 
taken.  If  Jones  had  been  intended  to  be 
held    farther    liable,  the    note    would  have 


by  him  to  these  respondents— a  mode  of 
transacting  business  familiar  to  these  re- 
spondents, and  always  adopted  by  them 
where  a  perfect  release  of  one  party  is  not 
intended.  This  view  is  confirmed  by  the 
fact,  that  the  complainant  has  admitted  to 
the  respondent  Findlay  that  if  he  (Hick- 
man) had  failed,  the  debt  would  have  been 
lost  to  these  respondents,  as  Jones  had  been 
entirely  released  from  that  a«iount  accord- 
ing to  the  contract.  Jones  taking  the  same 
view,  considering  himself  released  as  to 
these  respondents,  and  that  his  warranty  of 
the  title  to  the  negro  made  him  responsible 
to  Hickman,  at  once  went  to  Hickman  to 
secure  him  from  loss,  transferring  to 

359  hira    his    recourse  on  Joseph  *Vance, 
of    whom    he    purchased    the     negro 

aforesaid  for  450  dollars." 

Jones,  by  his  answer,  referred  to  that  of 
Findlay  &  Mitchell,  and  adopted  it  as  a 
part  of  his  own.  This  respondent  says, 
"that  the  contract  for  the  sale  of  said 
negro  was  exclusively  between  himself  and 
complainant,  and  that  he  considered  his 
codefendanta  Findlay  &  Mitchell  as  having 
nothing  to  do  with  it,  farther  than  to  re- 
ceive the  money  which  complainant  and 
your  respondent  agreed  should  be  paid  to 
them.  And  farther,  when  respondeat  went 
to  the  house  of  complainant  in  order  to 
secure  him  as  far  as  possible  against  toss, 
complainant  told  this  respondent  that  he 
supposed  he  would  have  tiie  money  to  pay, 
and  said  he  wished  Findlay  &  Mitchell  to 
hold  on  the  property  on  which  they  had  a 
lien,  in  order  to  secure  him.  And  your 
respondent  on  that  occasion  transferred  to 
complainant  his  claim  on  Joseph  Vance,  of 
whom  respondent  had  purchased  the  negro 
aforesaid.  Respondent  believes  that  all 
parties  understood  the  contract  to  be  a  sale 
from  this  respondent  alone  to  complainant, 
and  complainant  required  this  respondent 
to  give  him  a  bill    of  sale,    which   he  did." 

The  depositions  taken  in  the  cause  proved 
most  clearly  that  Allen  was  a  free  man. 
John  Apperson  emancipated  his  mother  on 
the  19th  of  February  1806,  and  Allen  was 
born  afterwards.  Polly,  the  daughter  of 
John  Apperson,  married  Joseph  Vance  in 
1813,  and  Allen  seems  to  have  been  In  the 
family  until  after  that  marriage.  He  was 
then  bound  to  Joseph  Vance  by  the  over- 
seers of  the  poor  for  Washington  county. 

Vance  proved,  that  two  or  three  j-ears  be- 
fore the  sale  of  Allen  to  Hickman,  he 
Vance  sold  Allen  to  Jones  as  a  slave,  at  the 
price  of  450  dollars.  "After  it  was  ascer- 
tained that  the  boy  Allen  was  free,  deponent 
executed  his  note,  at  the  instance  of  John 
H.  Fulton,  to  the  complainant  Peter  Hick- 
man   for    the    sum    of     450    dollars. 

360  "At  the  time   deponent    executed    his 
note,  the  complainant  Peter  Hickman 

was  not  present,  and  had  not  any  concern 
with  it,  known  to  deponent.  Deponent  was 
sited  upon  his  note,  and  has  paid  500  dollars 
of  it,  leaving  a  balance  of  40  or  45  dollars 
which  he  has  not  yet  paid." 

This  payment  was  also  proved  by  Charles 
C.  Gibson,  the  deputy   sheriff  who  had  the 


been  made  payable  to  Jones,  and  assigned   execution    against    Vance.     It   issued  on  a 
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judgment  on  a  forthcoming  bond,  taken 
under  a  fi.  fa.  for  450  dollars  with  interest 
from  the  9th  of  October  183S.  Gibson  Ac- 
posed  that  he  received  500  dollars,  and  paid 
over  490  dollars  95  cents  to  the  plaint'*"- 
attorney,  leaving  a  balance  due  on  the 
ecutton  of  about  50  dollars.  The  sui 
490  dollars  95  cents,  he  said,  was,  at  the 
time  of  payment,  supposed  to  be  the  prio' 
cipal  and  idterest  up  to  the  21st  of  April 
1837. 

The  other  depositions  were  taken  to  prove 
the  insolvency  of  Jones  at  the  time  of  the 
contract  and  subsequently  thereto — a  fact 
alleged  in  the  bill,  and  relied  upon  bj  thi 
complainant. 

The  cause  came  on  to  be   heard  the  2Sth 
of  October  1S37,  and   the  circuit   court  de- 
creed that  the  injunction   be  made  perpet- 
ual ;  that  the  contract  for  the  sale   of    the 
negro  be  rescinded ;  that   the  complaini 
out   of   the    money   recovered   by    him 
Vance,  retain  the  amount   paid  to  Wall! 
Gibson  for  the  eTtinguiahment  of  the  trust 
on  the  said  negro,    and   interest  thereon  1 
the  21st  of  April  1837,  and   also   retain    hi 
costs  expended  in  this  suit,    and    pay    the 
residue    of    the    said  money    to    Findlaj  & 
Mitchell;  and  that  Findlaj   &   Mitchell  ap- 
ply the  same,  or  so  much    thereof  as  might 
be  necessary,  to  the   extinguishment  of  the 
trust  transferred    to   them  by  Jacob  Clarhi 
and  apply  the  remainder  to  themselves. 

On  the  petition  of  FindUy  &  Mitchell, 
an  appeal  was  allowed  them    from    this  de' 


361  •TUCKER,  P.  I  am  of  opinion 
that  the  injunction  in  this  case  should 
have  been  dissolved  and  the  bill  dismissed. 
The  transaction  is  simply  this.  Jones,  a 
debtor,  possessing  a  slave  incumbered  to 
more  than  his  value,  and  no  doubt  desirous, 
by  private  sale,  to  get  as  much  as  possible 
for  him  in  order  to  extinguish  so  mnch  of 
his  debt,  sells  him  to  Hickman  for  900  dol- 
lars, and  gives  him  a  bill  of  sale  with  war- 
ranty of  title.  Hickman,  however,  pays 
him  not  a  cent,  because  the  purchase  money 
was  to  go  of  course  to  pay  off  the  incum- 
brances: and  inasmuch  as  Hickman  could 
not  take  off  the  slave  without  discharging 
them,  it  was  necessary  to  make  an  arrange- 
ment with  the  creditors,  which  was  done 
cotemporaneously.  Indeed,  from  the  fact 
that  Hickman  required  an  extension  of  the 
credit  from  June  till  September,  it  seems 
probable  that  this  credit  was  agreed  upon 
beforehand,  as  one  of  the  terms  on  which 
he  was  to  make  the  purchase  and  become 
paymaster  to  the  creditors.  He  accordingly 
pays  off  Wallis  &  Gibson,  and  gives  hts 
bond  to  Flndlay  &  Mitchell  payable  in  Sep- 
tember. It  turned  out,  however,  that  the 
negro  was  free ;  and  Hickman  now  contends 
that  he  should  not  pay  off  his  bond,  because 
the  lien  of  Findlay  &  Mitchell  was  worth 
nothing.  His  counsel  argues  that  the  trans- 
action was  a  purchase  from  them  of  their 
incumbrance,  and  that  upon  that  purchase 
there  was  an  implied  warranty  of  its  good- 


The  allegations  of  the  plaintiff's  bill,  the 
responsive  statements  in  the  answer,  and 
the  facts  appearing  in  the  cause,  all  con- 
tradict this  position  of  the  counsel.  The 
plaintiff  himself  says,  "At  the  time  of  the 
purchase,  it  was  agreed  amongst  the  said 
creditors,  Jones,  and  your  orator,  that  if 
your  orator  would  pay  the  debt  to  Wallis  A 
Gibson,  and  execute  his  note  to  Findlay  St 
Mitchell  for  the  balance  of  the  price  of  the 
negro,  they  the  said  creditors  would 
362  release  and  surrender  their  liens  *upon 
the  negro."  Here  then  it  appears 
that  there  was  no  sale  of  their  lien,  from 
which  a  warranty  is  supposed  to  have  been 
implied,  but  a  mere  release,  from  which 
no  warranty  ever  can  be  implied.  If.  on 
the  one  hand,  a  sale  implies  a  right  to  sell, 
a  release,  on  the  other,  implies  nothing 
more  than  a  surrender  or  quitclaim  of  tKat 
right  which  the  party  has  or  may  have. 
And  though  a  consideration  be  given  for 
the  release,  and  it  eventually  turn  out  that 
the  right  is  good  for  -nothing,  yet  it  there 
be  no  fraud,  there  can  be  no  reclamation. 

The  account  of  the  transaction  given  in 
the  answer  corresponds  with  that  extracted 
from  the  hill.  The  respondents,  after  stat- 
ing that  they  paid  Clarke'n  debt  in  order  to 
extinguish  his  prior  incumbrance,  deny 
most  explicitly  a  statement  made  in  the 
bill,  that  the  sale  was  a  joint  one  by  Jones 
and  his  creditors.  They  aver  that  the  con- 
sideration of  the  bond  was  not  a  sale  by 
them,  but  the  release  of  their  debt  against 
Jones  to  that  extent;  that  that  release  was 
absolute  and  unqualified;  that  it  was  a 
change  of  the  debtor,  for,  upon  receiving 
Hickman's  bond,  they  gave  Jones  a  credit 
on  bl<i  note  for  the  amount  of  that  bond. 
All  this  is  responsive  to  the  matter  of  the 
bill,  and,  it  seems  to  me,  is  conclusive  of 
the  question.  Hickman,  purchasing  from 
Jones,  becomes  paymaster  to  the  appellanta 
and  Wallis  &  Gibson,  paying  the  latter  in 
cash,  giving  hia  bond  to  the  former  for 
their  debt,  and  thereby  discharging  the 
negro  from  the  lien,  and  Jones  from  his  re- 
sponsibility;  who,  having  parted  absolutely 
with  hia  property,  had  a  right  to  a  dis- 
charge,   and    was    in    fact   discharged,  pro 

All  the  circumstances  in  the  case  concur 
n  sustaining  this  view  of  it.  Jones,  and 
ones  alone,  makes  the  bill  of  sale,  and  he 
:ives  an  express  warranty.  If  the  trans- 
.ction  was  joint,  then  this  express  war- 
anty  by  one  of  the  three  vendors  is  a 
legative  of  an  implied  warranty  by  the 
others.  Again,  Hickman,  instead  of 
363  "giving  his  bond  to  Jones,  gives  it  to 
Findlay  &  Mitchell.  Why?  Because 
Jones  having  paid  the  debt  by  selling  his 
property,  it  was  unreasonable  he  should  be 
longer  bound,  which  he  would  have  been, 
haU  the  bond  been  given  to  and  assigned 
by  him.  On  the  other  hand,  Findlay  & 
Mitchell,  in  releasing  their  lien  on  the 
slave,  preferred,  I  presume,  the  direct  re- 
sponsibility of  Hickman,  which  bound  him 
absolutely,  to  the  indirect  course  of  taking 
his  bond  by  assignment  from  Jones,  and 
thus    leaving    them    exposed    to    possible 
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regarded  i 
credited,  or  wen 
Jones    for    the    : 


equities  between  Hickman  and  Jones.  ThtL 
bond  constituted  a  new  contract,  like  the 
draft  in  Corbin's  adm'r  v.  Soulhjfate,  " 
Hen.  A  Munf.  319.  It  was  a  new  contract 
between  Pindlaj  A  Mitchell  and  Hick 
man,  bj  which  Hickman  paid  his  own  debt 
to.  Jones,  and  Jones's  debt  to  them.  II 
was  a  contract,  too,  on  valuable  considera- 
tion,  since,  in  consideration  of  it,  they  re- 
leased a  lien  on  property  which  was  at  that 
<  liable,  and  also  actually 
it  least   bound    to   credit, 

.    - nount.     And   this  was  all 

fair.  It  was  perfectly  reasonable  that  tHey 
should  be  irresponsible  for  the  title.  For 
if  a  sale  had  been  made  under  the  deed  of 
trust,  and  Hickman  had  purchased  at  that 
sale,  they  would  not  have  been  liable, 
thoag-h  the  mortgaged  subject  proved  not  tc 
be  chargeable,  or  turned  out  to  be  the  prop- 
erty of  a  stranger.  Petermans  v.  Laws,  6 
Leigb  523. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  error  in  the  decree,  and  that  it 
should  be  reversed  with  costs,  the  injunc 
tion  dissolved,  and  the    bill  dinmissed  with 

PARKER  andCABELIi,  J.,  concurring, 
decree  reversed  with  costs,  injunction  dis- 
solved, and  bill  dismissed  with  costs. 


Gibbons  V.  Jackson. 

July.  less.  LewlBbarE-- 

( Absent  BBooHB,  J.) 
ilKOoenli  asd  l>arcfaue*— Principal  and 
ol  AulEiMC.— A  vendor  binds 


)£  the 


jrchaae  mon 


raoaement  la  made  by 
Willi  ctie  vendee-B  devli 
bave  tlie    lot    ilnrlnB  !i 

deed,    with 


made  tbe  a 
s  fro 


tbe  lot  to  anotber  person, 
I  a  bond  to  make  blm  a 
•  the  life  estate  of 
le  aicent  who  bad 
1  tb^t  devisee,  pro- 
nl  to  himself  of  the 
title  bond  orlelnaltv  executed  to  her  devlNor. 
HeobtalDa  the  asslfcnment  without  asreeing  to 
give  her  any  cons  I  Aeration  but  that  already  pro- 
vided for  her.  to  wit,  the  life  estate,  and  he 
obtains  It  with  full  knowlecltre  of  the  sale  to  the 
second  vendee,  and  of  bla  haviag  paid  the  pur- 
chase money.  Tbe  itame  asent  deals  also  with  the 
second  vendee.  He  does  not  commnnicate  to  tbe 
second  vendee  the  fact  of  the  arraneemenc  made 
,  on  behalf  of  tbe  vehdor.  with  Ibe  Srst 


cTlse 


the  b 
.'alld.  and  as  taklne 
convey  tbe  lot  to  the 
:ond  vendee,  In  Isno. 
bis  richts,  makes  to 


Orst  vendee  z 

from  tbe  vendor  all  rlgbt  Ii 
second  vendee  ;  and  the  ae 
ranee  or  misapprehension  a 
the  agent  an  assienmenl.  for  a  pecuniary 
eracion.  of  tbe  title  bond  executed  to  him  by  the 
vendor.  Hsu>.  I.  the  arraogement  made  by  tbe 
•See  monog-rapbic  tiate  on  "AaalgDroents"  ap- 
pended to  Ragsdale  v.  Hagy.  9  Qratt.  4W.  and 
monocraptaic  noU  on  "AgeDcles"  appended  to  Sllll- 
man  v.  Fredericksburg,  etc.,  R.  B.  Co..  STQratt.  ll». 


asent.  on  behalf  of  bis  principal,  with  tbe  devisee 
of  tbe  flrst  vendee,  cannot  be  defeated  by  that 
agent  for  hia  own  benefit,  and  tbe  assignment  to 
him  by  the  devisee  Elves  blm  no  right  whatever  ; 
and  3,  the  Ignorauce  or  mlaapprebenHlon  under 
which  the  assignment  was  made  by  tbe  second 
vendee,  having  been  produced  in  some  measure 
by  the  declarationa  and  conduct  of  tbe  assignee 
nnder  that  as- 


lable. 


On  the  16th  of  January  1811,  William 
Robinson  junior  executed  a  writing  nnder 
his  hand  and  seal,  whereby  he  acknowledged 
that  he  was  bound  to  Arge  Allen  to  convey 
to  him  in  fee  simple  the  out  lot  num- 
bered two,  *in  Parkershurg,  upon  his 
payment  of  the  purchase  money  speci- 
in  his  ttro  notes  of  equal  date  there- 
with, for  94  dollars  37  cents  each,  one 
payable  the  1st  of  September  1811,  tbe  other 
the  1st  of  September  1812. 

Arge  or  Argy  Allen  was  a  coloured  man, 
and  lived  upon  the  lot  mentioned  in  this 
obligation,  when  he  made  his  will,  on  the 
5th  of  November  1829.  By  his  will,  he  de- 
sed  the  lot  to  his  wife  Jenny.  The  will 
as  proved  and  admitted  to  record  in  Wood 
county  court,  at  July  term  1830. 

Robinson  living  at  PittHburg,  and  desir- 
ing to  make  some  arrangement  with  the 
widow  of  Argy  Allen,  made  the  negotia- 
tion through  John  J.  Jackson.  On  the  4th 
of  August  1831,  Jackson  wrote  to  Robinson 
in  these  terms:  "Argy  Allen's  widow  has 
acceded  to  the  proposition  you  made,  to 
give  her  a  lease  for  life,  and  she  to  recon- 
vey  to  you  the  lot.  The  papers  will  shortly 
be  prepared."  On  the  27th  of  October  1831, 
Jackson  wrote  to  Robinson  as  follows: 
"Agreeably  to  your  directions,  I  have  made 
rrangement  with  the  widow  and  dev- 
of  Argy  Allen  as  to  the  lot  he  pur- 
chased, and  she  has  executed  a  deed  to 
release  and  reconvey  the  lot  to  you,  on  your 
uting  to  her  a  lease  for  life  for  the  tot. 
1  is  in  exact  accordance    with    your  in- 

Robinson  seems  to  have  been  under  the 
mpression  that  the  lease  for  life  was  ex- 
ecuted ;  for  on  the  last  letter  there  was  this 
ndorsement,  in  his  handwriting:  "The 
lease  for  life  to  the  widow  of  Argy  Allen 
cecuted  in  due  form,  some  time  subsequent 
>  the  date  of  the  within.  Wm.  Robin- 
>n  jr." 

On  the  2d  of  August  IS32.  Robinson  ex- 
ecuted a  writing  under  his  hand  and  seal, 
witnessing  that  be  had  sold  the  lot  to 
Jefferson  Gibbons,  and  had  received  100 
dollars  as  consideration  in  full  for  the  same, 
and  that  he  bound  himself  to  Gibbons  to 
make  and  execute  a  deed  for  said  lot,  with 
the  reservation  of  the  life  estate  granted 
by  Robinson  and  wife  to  tbe  widow  of 
Argy  Allen. 

'Accordingly,  a  deed  was  executed 
by  Robinson  and  wife  to  Gibbons, 
conveying  the  lot,  and  warranting  the  same 
against  all  claims,  "with  the  reservation 
of  a  certain  part  of  said  lot  to  the  use  of 
the  widow  of  Argy  Allen,  meaning  that 
part  she  has  enclosed  and  In  cultivation,  on 
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the  lower  side  of  Pond  run,  for  the  period 
of  her  life  or  itay  on  aaid  lot,  and  no 
longer,  being  the  life  estate  granted  to  her 
by  said  Robinson  and  wife."  This  deed 
bore  date  the  2d  of  Angust  1332.  It  nas 
acknowledged  before  justices  the  24th  of 
that  month,  and  admitted  to  record  the  8th 
of  April  1833. 

Between  the  date  of  the  conveyance  to 
Gibbons  and  of  the  record  thereof,  Jackson 
attempted  to  acquire  a  right  to  the  lot. 
He  obtained  possesstoii  of  the  title  bond 
from  Robinson  to  Arge  Allen,  with  an  in- 
dorsement thereon  under  the  hand  and  seal 
of  Jenny  Allen,  stating  that,  for  value  re- 
ceived, she  assigned  and  aet  over  to  John 
J.  Jackson  the  within  covenant,  in  as 
ample  and  full  a  manner  as  the  same 
available  to  her.  This  assignment  bore 
date  the  first  of  September  1832.  It  was 
signed  by  Jenny  Allen  with  a  mark,  and 
was  attested  by  B.  Willard. 

Jackson  also  induced  Gibbons  to  deliver 
up  Robinson's  title  bond  to  him,  and  pro- 
cured Gibbons  to  sign  and  seal  a  writing 
indorsed  thereon,  expressing  that  in  con- 
sideration of  the  sum  of  108  dollars  50  cents 
to  him  in  hand  paid  by  Jackson,  he  as- 
signed, transferred  and  set  over  the  within 
covenant  andagreemeot,  and  moreover  that 
he  released,  assigned  and  set  over  all  right, 
interest  and  claim  he  might  have  to  the 
lot,  to  Jackson.  The  date  of  this  asaign- 
nent  was  the  26th  of  February  1S33. 

Nevertheless  Gibbons  brought  an  action 
of  ejectment  for  the  lot.  The  declaration 
and  notice  were  served  before  September 
term  1833  of  Wood  circuit  court.  Jane 
Allen  and  John  J.  Jackson  were  the  de- 
fendants. At  April  term  1835,  the 
367  jury  found  a  verdict  for  the  "plaintiff, 
subject  to  the  reservation  contained 
in  the  deed  of  Robinson  and  wife  to  Gib- 
bons, in  favour  of  Jane  Allen.  Judgment 
was  rendered  accordingly,  and  X  writ  of 
poaaession  awarded. 

Thereupon,  Jackson  filed  his  bill  on  the 
chancery  side  of  the  court,  setting  forth 
the  sale  to  and  possession  of  Argy  Allen  ; 
stating  that  the  two  notes  mentioned  in 
his  title  bond  were  left  in  the  hands  of 
Thomas  Neale  deceased,  who  for  several 
years  acted  as  the  agent  of  Robinson  ;  and 
charging  that  Neale  received  of  Argy 
Allen,  in  part  of  the  said  notes,  to  the 
amount  of  150  dollars  or  upwards.  The  bill 
states  that  the  notea  have  been  lost  and  the 
complainant  does  not  know  whether  the 
amount  paid  was  credited  or  not.  After 
mentioning  th?  devise  to  Jenny  Allen,  and 
ber  assignment  to  the  complainant,  for 
which  he  saya  he  secured  to  her  a  valuable 
consideration,  he  states  that  under  the  said 
aaaignment  he  entered  into  possession,  in- 
tending to  pay  off  to  Robinson  the  balance 
due  on  the  notes,  and  procure  a  deed,  should 
be  be  mistaken  in  a  point  of  law,  on  which, 
until  the  term  of  court  just  ended,  he  had 
not  supposed  there  conld  be  any  doubt,  viz. 
that  Allen  and  his  devisee  having  the  un- 
interrupted possession  of  the  lot  for  20 
years,  there  was  brought  to  such  a  posses- 
sion   the   legal  title.    The  title  bond  from 


Robinson  to  Gibbons  is  afterwards  men- 
tioned, and  it  is  charRfed  that  both  Gibboas 
and  Robinson  well  knew,  when  the  same 
was  executed,  that  Jane  Allen  was  living 
on  (be  said  lot.  The  bill  then  proceeds  as 
follows:  "Your  orator  further  charges  that 
after  the  said  Gibbons  returned  from  Pitla- 
hnrg,  your  orator  suffered  him  to  cut  and 
remove  some  very  large  trees  that  stood  on 
the  said  lot,  as  he  had  others  which  were 
obstructing  the  view  between  your  orator's 
house  and  the  river.  But  the  said  Gibbons 
being  about  to  sell  a  part  of  the  said  lot  to 
Tarlton  Brown,  and  the  said  Brown  being 
about  to  erect  a  bouse  on  said  lot,  your  orator 
interfered    and    forbade    the  building 

368  *of  the  said  house,    and  called  on  tlie 
said  Gibbons,  gave  him  a  copy  of  the 

title  bond  and  assignment,  explained  to  him 
the  title  of  your  orator,  and  also  added  that 
jour  orator  did  not  attach  much  importance 
to  the  lot,  except  that  pari  of  it  which  was 
immediately  in  front  of  your  orator's  house, 
and  to  that  he  attached  no  other  importance 
except  to  prevent  any  person  building  to 
intercept  the  view  of  the  river  in  front  of 
your  orator's  house,  and  that  if  he  would 
bind  himself  that  no  building  should  be  put 
up  on  that  part  of  it  in  front  of  yonr 
orator's  house,  your  orator  would  give  him 
the  benefit  of  the  contract  he  had  made 
with  Jane  Allen  ;  and  told  the  said  Gibbons 
to  take  copies  of  your  orator's  papers,  sub- 
mit them  to  counsel,  and  give  him  an  an- 
swer the  next  evening;  giving  him  24  hours 
to  decide.  Your  orator  charges  that  the 
matter  rested  so  until  the  26lh  of  February 
1833,  when  the  said  Gibbons  came  to  the 
office  of  your  orator,  and  after  a  great  deal 
of  desultory  conversation,  informed  yonr 
orator  that  he  did  not  care  any  thing  like 
as  much  for  the  lot  as  he  had  done ;  that 
he  had  contemplated  to  build  on  it,  but  had 
altered  his  mind ;  that  he  was  looking 
for  mr.  Dodge,  to  whom  he  owed  a  consid- 
erable sum  of  money ;  and  he  proposed  to 
your  orator,  that  if  your  orator  would  give 
him  his  money  that  he  had  paid,  and  in- 
terest, and  his  expenses  to  Pittsburg,  he 
would  relinquish  his  claim  to  your  orator. 
After  some  reflection  and  conversation, 
your  orator  informed  him  that  for  the  sake 
of  peace,  and  toprevent  hard  thoughts,  he 
would  do  it.  The  assignment  was  then 
written,  and  presented  to  Gibbons  for  sig- 
nature. He  insisted  on  some  alteration  :  it 
was  made.  The  paper  was  then  given  to 
Gibbons  for  aignature.  Your  orator  went 
to  the  house  for  the  money.  When  he  re- 
turned. Gibbons  had  signed  it,  and  he  paid 
Gibbons  the  amount  he  had  paid  Robinson, 
the  interest,  and  his  expenses  to  Pittsburg. 
He  heard  no  more  on  the  subject  until 
April,  when,  the  value  of  property,  in 

369  *the  estimation   of  some,  having  on- 
dergone  a  considerable  improvement. 

Gibbons  applied  to  your  orator  to  rescind 
the  contract.  Your  orator  declined.  He 
then  instituted  an  action  of  ejectment," 
Gibbons  and  Robinson  are  made  defendants- 
The  prayer  is,  that  the  complainant  may 
have  a  decree  for  the  legal  title,  on  the 
bond  to  Allen,  or  on    the  assignment  from 
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Gibbons ;  that  Gibbons  be  injoined  from 
enforcing  hU  judgment ;  that  he  be  decreed 
£o  convey  whatever  title  he  ha.a,  to  the  com- 
plainant ;  and  for  (general  relief. 

The  iojnnction  was  awarded. 

Gibbons  anitwered,  denying  that  Ncale 
was  the  agent  of  Robinson  in  the  matter  of 
the  lot,  or  in  any  other  matter  connected 
with  this  tranaaction.  Argy  Allen  nevei 
pretended  that  he  had  paid,  either  to  Kob' 
insOD  or  his  agent,  any  money  on  account 
of  the  lot.  Uia  complaint  was  that  he  had 
deposited  with  Neale  some  part  of  the 
money,  to  be  by  him  paid  over  to  Robinson 
or  his  agent,  and  that  this  had  not  been 
done,  and  he  would  lose  the  money, 
that  time  Jacob  Beeson  was  the  agem 
Robinson.  After  Beeson's  death,  the  ( 
plaiaant  became  either  a  general  or  special 
agent  of  Robinson  respecting  these  town 
lota,  or  at  least  gave  out  that  he  was.  The 
agency  of  the  comply 
the  contract  between  Robinson  and  Argy 
Allen  is  then  detailed,  and  it  is  cl 
that  the  assignment  by  Jenny  Allen 
complainant  was  antedated,  and  that  for 
it  no  other  consideration  was  given  to  Jenny 
Allen  than  what  Robinson  had  before  pro- 
vided for  her.  What  transpired  after  the 
respondent  went  to  Pittsburg  for  the  pur- 
pose of  buying  the  propertj-,  is  stated  by 
him  as  follows:  "After  purchasins:  it,  he 
returned  to  Parkersburg,  and  not  getting 
bis  deed  as  soon  as  promised,  he  became 
uneasy  and  somewhat  alarmed  about  it. 
The  complainant,  who  owned  the  property 
on  tbe  opposite  side  of  the  street,  finding 
out  that  this  respondent  was  about  putting 
up  a  bnilding  upon  the  lot,  came  t< 
370  him  *and  claimed  tbe  lot  as  his  own, 
affirming  in  Strang  and  solemn  lan- 
guage that  Robinson  had  no  power  to  sell 
tbe  same,  that  Argy  Allen  had  bought  the 
property,  and  that  he  had  bought  Argy 
Allen's  right  to  it,  which  was  a  good  and 
indefeasible  right,  and  would  hold  the 
property  in  spite  of  Robinson  ;  and  further 
intimated,  in  pretty  strong  terms,  that  the 
bond  given  by  Robinson  to  respondent  was 
valueless,  not  being  binding,  and  expressed 
great  doubts  whether  Robinson  would  ever 
refund  to  respondent  the  purchase  money 
for  the  lot  which  he  had  receiveil,  and  at 
the  same  time  proposed  to  this  respondent 
as  a  matter  of  favour,  that  he  would  en- 
deavour to  get  back  the  money  from  Rob- 
inson for  him.  This  respondent,  being  a 
man  wholly  unacquainted  with  law,  and 
confidently  relying  upon  the  legal  knowl- 
edge and  opinion  of  the  complainant  (who 
is  a  lawyer  of  very  high  professional  stand- 
ing in  Parkersburg,  Virginia,  the  scene  of 
these  transactions,  and  a  practitioner  there] 
and  also  relying  upon  his  representation  of 
facts  as  to  Robinson's  want  of  means  or 
inclination  to  refund  the  money  paid  him, 
and  being  also  not  a  little  influenced  by  a 
remark  of  complainant's,  that  he  would 
not  take  the  same  trouble  for  any  body  else, 
nor  would  he  do  it  for  him,  but  for  the  re- 
spect he  felt  for  the  family,  inasmuch  as 
respondent's   wife   was   a    member    of    the 
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belonged — or  words  to  that  effect,— (and  in 
truth  the  complainant  was  at  that  time  a 
regular  member  in  full  communion  with 
a  certain  class  of  christians) — this  re- 
spondent, thus  confidently  relying  upon  the 
opinion  thus  expressed  by  him  in  relation 
to  the  bond  of  Robinson,  in  a  legal  point 
of  view,  and  upon  his  morality  and  integ- 
rity as  a  man  and  a  christian,  in  his  com- 
munication of  facts,  consented  to  receive 
back  his  money  and  yield  the  lot,  and  ac- 
cordingly surrendered  up  the  title  bond  of 
Robinson  to  him;  upon  which  the  com- 
plainant sat  down    to  write  the  matter   on 

the  back  of  it,  which  this  respondent 
371      "not  understanding,  declined  to  sign  j 

but  on  the  complainant's  representing 
to  this  respondent,  that  it  was  necessary 
for  him  to  have  something  to  shew  Robin- 
son that  he  had  paid  the  money  back  to 
respondent,  in  order  that  be  might  get  the 
money  out  of  Robinson,  whose  agent  he 
represented  himself  to  be,  your  respondent 
signed  the  paper,^not  for  the  purpose  to 
which  it  is  now  ought  to  be  applied,  viz.  a 
transfer  of  his  right  to  the  lot,  but  simply 
for  the  purpose  of  furnishing  complainant 
with  the  evidence,  that  he  had,  for  and  on 
account  of  Robinson,  refunded  back  the 
money  that  he  (Robinson)  had  received  for 
the  lot  from  respondent.  Some  months 
after  this  occurrence,  the  deed  for  tbe  lot 
from  Robinson  and  wife  to  this  respondent 
was  brought  down  the  river  from  Pittsburg, 
where  it  had  been,  some  months  before, 
duly  executed,  acknowledged  and  deposited 
for  thisrespondent''  The  respondent  then 
mentions  circumstances  which  led  him  to 
take-  an  unfavourable  view  of  the  com- 
plainant's conduct,  and  determined  him  to 
probe  the  matter.  '  'Accordingly"  (the 
answer  proceeds)  "he  called  upon  com- 
plainant, and  mentioned  to  him  tbe 
conversation  bad  between  them,  the  repre- 
I  he  had  made  to  him,  the  fact  of 
ily  suppressing  the  knowledge  he 
had  of  the  Argy  Allen  contract  being 
abandoned,  but  also  of  his  representing  it 
as  a  good,  subsisting  equitable  title,  inde- 
feasible in  equity, — the  fact  of  his  not  hav- 
ing drawn  on  Robinson  for  his  money,  and 
the  fact  of  the  arrival  of  bis  deed  from 
id  lot,  contrary  to  his  ex- 
pectations and  complainant's  representa- 
when,    to    his    surprise,  for  the  first 

he  learned  that  the  writing  that  he 
had  been  prevailed  on  to  sign  was  now  said 
evidence  that  complainant  had 
advanced  money  to  respondent  for  Robin- 
'     '  actual   assignment    of    all    re- 

spondent's right,  title,  interest  and  claim 
of,  in  and  to  the  lot  aforesaid."  The  re- 
ipoodent  states  that    he   then   tendered  to 

complainant  the  money  he  had 
172      "received    of    him,     and    demanded  a 

surrender  of  the  papers;  but  here- 
fused  to  receive  the  former,  or  yield  the 
latter;  and  thereupon  the  respondent 
brought  his  action  of  ejectment. 

Robert  S.  Smith  deposed,  that  in  1825  or 
thereabouts,  deponent  went  with  Samuel 
H,  FitKhugh  (who  was  appointed  a  receiver 


e  between  Robin' 
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son  and  Doddridge)  to  the  reaident^  of 
Argy  Allen;  when  FitEhugb  told  Allen,  be 
had,  aa  receiver,  a  claim  against  him  for 
the  purchase  money  for  the  lot.  Allen  re- 
plied, that  he  had  paid  Thomas  Neale  for 
the  lot,  but  Neale  had  broken  up,  and  he 
(Allen)  had  nothing  to  shevr  for  the  pay- 
ment. Fitzhugh  then  told  Allen,  if  he  did 
not  pay  for  the  lot,  he  (Fitzhugh)  nonld 
be  obliged  to  bring  a  suit  against  him  to 
recover  the  purchase  money.  Allen  re- 
plied, he  was  not  able  to  pay  the  money; 
and  after  some  further  conversation,  it  was 
agreed  by  Fitzhugb  and  Allen,  that  Allen 
should  give  np  the  lot.  It  was  either  so 
agreed,  or  else  Fitzhugh  proposed  to  Allen 
to  give  up  the  lot,  to  prevent  a  suit;  but 
whether  it  was  the  one  or  the  other  that 
made  the  proposition,  deponent  does  not  dis- 
tinctly recollect.  At  a  subseqnent  period, 
in  a  conversation  between  Kobinson  and 
Allen,  deponent  being  present,  Robinson 
told  Allen,  that  if  he  would  give  up  the  lot, 
he  might  retain  possession  of  it  as  long  as 
he  lived;  and  deponent  says  that  Allen  did 
live  on  the  lot  till  the  day  of  his  death. 

Benjamin  Willard,  a  witness  for  the  com- 
plainant, who  drew  the  will  of  Argy  Allen, 
deposed  to  Allen's  conversations  about  the 
payments  made  by  him;  his  saying  that 
his  widow,  without  the  interposition  of 
friends,  might  in  her  old  age  be  deprived 
of  a  home;  and  his  requesting  the  witness 
to  use  his  best  endeavours  to  effect  the  best 
practicable  arrangement  with  Kobinson  for 
the  benefit  of  his  widow.  Willard  deposed 
that  he,  on  behalf  of  Jenny  Allen,  had  sev- 
eral interviews  with  Jackson  as  the  agent 
of  Kobinson,  and  after  the  lapse  of 
373  *more  than  a  year  from  Allen's  death, 
Jackson  informed  deponent  that  he 
had  made  the  desired  arrangement.  Depo- 
nent was  directed  by  Jackson  to  prepare 
a  lease  for  the  lot  to  Jenny  during  her  life, 
to  be  executed  by  Robinson,  upon  the  exe- 
cution and  return  of  which,  Jenny  was  to 
execute  a  release  to  Robinson  of  all  her 
right  and  title  to  the  lot,  to  take  effect 
from  her  death.  The  tease  was  prepared 
accordingly. 

It  bore  date  the  first  of  October  1831,  and, 
after  mentioning  the  purchase  by  Argy 
Allen,  the  two  obligations  executed  by  him, 
and  the  devise  to  his  widow,  states  that  he 
"departed  this  life  on  the  28th  day  of  June 
1830,  leaving  said  obligations  unsatisfied 
and  unpaid,  thereby  constituting  a  good 
and  valid  lien  on  said  lot  in  favour  of  said 
Robinson."  The  grant  to  Jenny  Allen  is 
of  lot  No.  2,  during  her  life,  yielding  to 
Robinson,  yearly  during  the  term,  the 
yearly  rent  of  25  cents. 

Willard  deposed  thst  the  lease  so  prepared 
was  submitted  to  the  inspection  of  Jackson 
some  time  in  October  1831,  and  by  hia  di- 
rection deposited  with  A.  H.  Creel,  to  be 
carried  to  Pittsburg;  but  deponent  was  re- 
peatedly informed  thdt  the  lease  was  not 
returned,  and  for  that  reason  the  release 
was  not  executed  by  Jenny. 

Waterman  Palmer  deposed  that  the  lease 
was  enclosed  by  Creel  to  him,  along  with 
other   papers;  that   he  shewed  the  same  to 


Robinson,  and  Robinson  declined  ti 
the  lease,  but  told  deponent  he  would  write 
to  Parkcrsburg  on  the  subject.  Deponent 
kept  the  papers  for  some  time,  and  in  the 
fall  of  1834  returned  them   to  John  J.  Jack- 

The  chief  object  of  Creel's  letter  to  Pal- 
mer was  to  obtain  a  deed  from  Robinson  to 
him  Creel  for  another  lot  (No.  7).  About 
Creel's  right  to  this  lot,  Robinson  seems  to 
have  wanted  information  ;  and  this  proba- 
bly was  what  caused  the  delay  in  executing: 
the  papers. 

The  complainant  acknowledged  that  the 
assignment   of    the    title   bond    from 

374  Jenny  to  him  was  made  after  he  "heard 
that  Gibbons   had   purchased  the  lot. 

This    acknowledgment    was    written  at  the 
foot  of  Willard's  deposition. 

Willard  deposed  that  he  procured  the  aw- 
signraent  at  the  request  of  Jackson.  There 
was  no  money  paid,  but  Jackson  executed 
a  covenant,  by  which  he  guarantied  to 
Jenny,  during  her  life,  that  part  of  the  lot 
on  this  side  of  Pond  run.  Deponent  cannot 
say  positively  whether  he  guarantied  all  on 
this  side,  or  that  part  only  which  is  en- 
It  was  admitted  at  the  foot  of  Willard's 
deposition,  that  no  part  of  the  lot  has  been 
fenced,  except  that  part  which  is  reserved 
lo  Jenny  by  the  verdict  of  the  jury  in  the 
action  of  ejectment. 

The  deposition  of  John  A.  Hutcheson, 
taken  by  the  complainant,  detailed  a  con- 
versation at  Pittsburg  between  the  deponent 
and  mrs.  Robinson,  which  the  deponent,  on 
his  return,  repeated  to  Gibbons.  The  ob- 
ject  of  the  complainant  in  taking  this  depo- 
sition was,  to  infer  from  the  conversation, 
that  there  was  reason  at  the  time  to  doubt 
whether  Gibbons  would  get  a  deed,  and  that 
this,  together  with  the  length  of  the  time 
which  had  elapsed  since  the  deed  was  to 
have  been  sent,  was  the  cause  of  his  mak- 
ing the  arrangement  with  the  complainant. 
Tarlton  Brown  proved  Jackson's  offer  to 
relinquish  his  right,  if  Gibbons  would  bind 
himself  not  to  put  up  a  building  above  the 
upper  end  of  Jenny's  lot,  in  front  of  his 
house;  and  that  Gibbons  took  a  copy  of  the 
title  bond  from  Robinson  to  Argy  Allen,  to 
see  if  it  was  a  good  one. 

L.uther  Bdgerton  detailed  a  conversation, 
in  his  store,  between  Jackson  and  Gibbons. 
Gibbons  asked  Jackson,  whether  Robinson 
would  send  him  Gibbons  the  deed  for  the 
property  he  had  bought  of  Kobinson;  say- 
ing, he  had  seat  Robinson  the  money, 
and  had  his  bond  to  make  a  deed.  Jack- 
son replied,  that  Robinson  had  not  the 
right  to  make  a  deed,  and  that  beGib- 

375  bons  would  lose  his  money,  •unless 
he  got  it  back  from  Robinson.  Jack- 
son further  said,  that  if  Gibbons  would 
transfer  the  bond  to  him,  he  would  pay  him 
Gibbons  the  money  he  had  paid  to  Robin- 
son, and  run  the  risk  of  getting  it  back 
from  Robinson.  During  this  conversation, 
deponent  believes  Jackson  said  in  sub- 
stance, that  Robinson  had  no  right  to 
make  a  deed,  as  he  had  parted  with  all  his 
right  to  old  Argy,   and  that   consequently 
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Robinson's  bond  to  Gibbons  vraa  good  for 
nothing. 

John  Cross  deposed  that  he  brought  to 
Gibbons  the  deed  from  Robinson,  in  the 
beginning  of  April  1833;  and  when  Robin- 
son gave  the  deed  to  deponent,  he  stated 
that  it  had  been  ready  some  time,  bnt  he 
bad  no  previous  opportunity   to  send  it. 

Edgerton,  in  his  deposition,  after  detail- 
ing the  conversation  already  mentioned, 
testified  that  subsequently  thereto,  and  be- 
fore May  1833,  another  conversation  be- 
tween the  same  parties  took  place.  Gibbons 
being  in  the  store  of  deponent,  Jackson 
came  in,  when  Gibbons  told  Jackson  he  had 
received  his  deed  from  Robinson,  and  wished 
to  get  the  bond  back  from  him  Jackson. 
Gibbons  further  said,  he  was  ready  to  pay 
back  to  him  Jackson  the  money  he  had  re- 
ceived from  him  for  the  bond.  Jackson 
said,  he  considered  it  a  bargain,  and  should 
not  give  it  up.  Gibbons  said  that  Jackson 
had  deceived  htm  ;  and  Jackson  replied  that 
he  had  not. 

The  circuit  court,  on  the  4th  of  April 
1837,  pronounced  its  decree :  whereby  it 
was  adjudged,  that  the  judgment  be  per- 
petually injoined;  that  Gibbons  execute  tc 
Jackson  a  deed  for  the  lot,  with  a  reserva- 
tion to  Jane  Allen  widow  and  devisee  of 
Argy  Allen  deceased,  for  her  life,  of  the 
house  occupied  by  her,  and  that  portion  of 
the  lot  which  she  had  enclosed  at  the  date 
of  the  deed  from  Robinson  and  wife  to 
Gibbons,  and  with  a  covenant  warranting 
against  Gibbons  and  bis  heirs,  and  all  per- 
sons claiming  by,  through  or  under  him; 
and  that  each  party  pay  his  own  costs,  both 


376 


1  that 


*On  the  petition  of  Gibbons,  an  ap- 
peal was  ailomed  from  the  decree. 

Alexander  H.  H.  Stuart  for  the  appellant. 

William  A.  Harrison  for  the  appellee. 

STANARD,  J.  The  appellee  sought  by 
bia  bill,  and  obtained  from  the  court  below, 
an  injunction  to  a  judgment  in  an  action 
of  ejectment  prosecuted  against  him  by  the 
appellant,  and  a  decree  for  a  conveyance 
from  the  appellant  of  the  lot  of  land  in 
controversy.  His  claim  to  the  relief  he 
sought  was  twofold:  first,  as  assignee  of  a 
title  bond  of  Robinson  to  Argy  Alien,  under 
an  assignment  of  that  bond  to  him  by  Jenn'y 
Allen  the  devisee  of  Argy,  secondly,  as  as- 
signee of  an  obligation  of  Robinson  to  the 
appellant  for  the  conveyance  of  the  lot  in 
question,  under  an  assignment  of  that 
obligation  by  the  appellant.  The  suit, 
having  regard  to  either  ground  of  claim, 
is  essentially  one  for  the  specific  perform- 
ance of  a  contract,  and  the  principles  which 
guide  the  discretion  of  courts  of  equity  in 
giving  or  withholding  relief  in  such  cases, 
should  govern  in  ascertaining  the  relief 
that  ought  to  be  administered  in  this.  One 
of  those  principles,  and  a  fundamental  one, 
is,  "that  the  contract  must  be  certain, 
fair,  and  just  tn  all  its  parts;  and  if  any 
of  these  ingredients  be  wanting  in  the  case, 
the  court  will  not  decree  a  specific  perform- 
ance." Buxton  V.  Lister,  3  AtV.  385; 
Ellard  v.  Ld.  Llandaff.  1  Ball  A  Beatty  2«. 
Under  the  influence  of  this  rule,   the  aid  of 


the  court  to  enforce  the  perfor 
tracts  has  been  refused  where  material  facts 
have  been  concealed,  or  where  the  defend- 
ant resisting  the  execution  of  the  contract 
entered  into  it  under  a  mistake  or  material 
misapprehension  of  his  rights,  or  of  facta 
affecting  those  rights,  especially  if  the 
plaintiff  had  had  any  agency  in  causing 
that  mistake  or  misapprehension.  Stanley 
V.  Robinson,  I  Russell  &.  Mylne  527 ;  4  Cond. 
Eng.  Ch.  Rep.  544. 

377  •The  appellee  had  no  title  to  relief 
under    the    assignment    he    procured 

from  the  devisee  of  Argy  Allen,  of  the  title 
bond  given  by  Robinson  to  Argy  Allen. 
This  is  perfectly  clear,  and  is  conceded  by 
his  counsel.  But  still  it  is  proper  to  take  a 
brief  view  of  that  claim,  because  of  the 
light  it  reflects  on  the  situation  of  the  par- 
ties to  the  other  assignment,  and  the  con- 
sequent influence  it  may  have  on  the  title 
to  relief  under  that  assignment. 

In  support  of  the  claim  under  the  assign- 
ment of  Jenny  Allen,  the  appellee,  by  his 
bill,  suggests  that  about  150  dollars  of  the 
purchase  money  had  been  paid,  and  that  he 
bad  given  a  valuable  consideration  for  the 
assignment.  There  is,  however,  no  proof, 
or  attempt  at  proof,  of  the  payment  of  one 
dollar  of  the  purchase  money.  The  evi- 
dence in  the  record  distinctly  shews  that  the 
appellee  was  agent  of  Robinson,  and  in  pur- 
suance of  instructions  from  Robinson,  had, 
in  the  fall  of  the  year  1831,  made  an  agree- 
ment with  Jenny  Allen  for  the  surrender  of 
the  title  bond,  in  consideration  of  a  life  es- 
tate to  her  in  the  lot.  Though  the  evidence 
does  not  distinctly  ascertain  that  this  con- 
tract was  carried  into  execution,  yet  it  does 
not  shew  that  there  had  been  any  rescission 
of  it.  In  August  1832,  Robinson,  in  his  con- 
tract with  the  appellant,  recognijea  a  con- 
tract with  Jenny  Allen,  and  treats  it  as  one 
executed  by  him:  and  when  the  appellee 
obtained  the  assignment  from  Jenny  Allen, 
he  confessedly  had  full  notice  of  the  con- 
tract of  Robinson  with  the  appellant,  and 
Jenny  Allen  agreed  to  receive,  for  the  sur- 
render or  assignment  of  the  title  bond,  the 
same  consideration  that  Robinson  had  rec- 
ognized as  due  and  as  having  been  secured 
to  her.  The  stipulation  of  the  appellee  that 
she  should  have  the  consideration  which 
had  been  provided  for  her  in  the  contract 
of  Robinson  and  the  appellant,  is  all  the 
consideration  of  the  assignment  to  the  ap- 
pellee, and  therefore,  in  effect,  none  passed 
from  him.     The  entire   consideration 

378  "was   already    provided   for  her,  and 
came  from   Robinson.     The   appellee. 

too,  was  the  agent  of  Robinson,  who  had 
been  charged  with  the  duty  of  bargaining 
for  the  surrender  of  Jenny  Allen's  interest. 
This  being  so,  the  assignment  by  her  of 
the  title  bond  enured  to  the  benefit  of  Rob- 
inson. If  Robinson  had  not  sold  to  the  ap- 
pellant, I  think  it  clear  that  he  could  have 
successfully  resisted  the  claim  of  the  ap- 
pellee under  the  assignment  of  Jenny  Allen. 
A  fortiori,  that  resistance  could  be  made 
by  a  purchaser  from  Robinson. 

The  claim  of  the  appellee    under    the   as- 
gnment  from  the  appellant  is  resisted  by 
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him,  and  he  iuBista  he  ang-ht  to  be  absolved 
from  his  contract,  on  the  ground  (among 
others)  that  that  assignment  was  procured 
from  him  under  a  misapprehension  as  to 
the  right  alleged  bj  the  appellee  to  exist 
under  the  title  bond  to  Arg;  Allen,  and 
the  validity  of  that  claim— a  misapprehen- 
sion produced,  as  the  appellant  alleges,  by 
the  concealment  or  misrepresentation  of 
the  appellee.  The  evident^  .ascertains,  be- 
yond any  reasonable  doubt,  that  the  appel- 
lee opposed  to  the  claim  of  the  appellant 
under  hie  contract,  the  ostensible  claim  un- 
der the  title  bond  of  Allen,  (of  the  assign- 
ment of  which  claim  to  the  appellee,  the 
appellant  seems  then  to  have  had  no 
notice;)  that  he  insisted  on  the  validity  of 
that  claim,  and  endeavoured  to  impress  on 
the  mind  of  the  appellant  the  conviction 
that  it  was  valid,  that  Robinson  could  not 
make  him  a  title,  and  that  he  was  in  danger 
of  losing  his  money.  The  evidence  as 
clearly  ascertains  that  the  appellant  would 
not  have  transferred  or  given  up  to  the  ap- 
pellee his  contract  with  Robinson,  but  for 
the  apprehension  escited  respecting  the 
validity  of  the  claim  under  the  title  bond 
to  Allen  ;  in  producing  which  the  appellee  at 
least  participated.  The  summary  notice  of 
the  claim  under  the  assignment  of  that  title 
bond  to  the  appellee  has  already  shewn  that 
that  assignment,  instead   of    reviving   and 

aiding  a  hostile  claim  against  Robin- 
379      son  or  *his  vendee,  had,  in    point  of 

law  and  equity,  extinguished  it,  ex- 
cept to  the  extent  that  it  was  recognized 
and  admitted  by  the  contract  between  the 
appellant  and  RoMnson ;  and  no  one  can 
doubt  that  had  this  been  known  to  the  ap- 
pellant when  he  made  the  assignment  to 
the  appellee,  that  contract  would  not   have 

Without  adverting  to  other  objections 
urged  by  the  appellant  to  the  relief  sought 
by  the  appellee,  and  canvassing  the  law  or 
evidence  on  which  they  rest,  what  has  been 
said  presents  a  case  in  which  a  decree  for 
specific  performance  ought  not  to  be  ren- 
dered against  the  appellant.  He  ought, 
however,  to  return  the  money  he  has  re- 
ceived from  the  appellee,  because  his  jus- 
tified resistance  to  the  execution  of  his 
contract  leaves  the  appellee  without  the 
consideration  for  which  it  was  paid.  It 
occurred  to  me  at  one  time,  that  the  court 
might  and  ought  to  make  provision,  in  this 
case,  to  secure  therepayment  of  that  money 
to  the  appellee.  But  further  reflection  has 
satisfied  me  that  it  is  neither  necessary  nor 
proper:  not  necessary,  because  the  appellee 
has  a  plain  and  adequate  remedy  at  law  to 
recover  it:  not  proper,  because  he  had  not 
come  into  equity  for  that  redress;  and  that 
being  the  only  claim  which,  in  the  view 
that  has  been  taken  of  the  case,  the  appel- 
lee has  on  the  appellant,  if  he  had  asserted 
that  claim  only,  there  would  have  been  no 
occasion  to  resort  to  a  court  of  equity  for 
redress,  dot  was  that  the  proper  forum  in 
which  to  seek  it. 

I  am  of  opinion  that  the  decree  of  the 
court  below  is  erroneous,  and  ought  to  be 
reversed,  and  instead  thereof  a  decree  ren- 


dered   dismissing    the    appellee's   bill,  and 

that  the  appellant  recover  his   costs  in  this 

court  and  the  court  below. 

CABELL,  J.     The  appellee's  bill,  in  one 

of    its   aspects,  is  a  bill    for   specific 

380  execution.  In  all  such  cases,  *the 
application  Is  addressed  to  the  discre- 
tion of  the  court;  and  it  is  a  settled  prin- 
ciple, that  the  plaintiff,  to  entitle  himself 
to  relief,  must  come  in  with  clean  hands  and 
be  free  from  all  imputation.  He  must  not 
have  been  guilty  of  any  material  misrepre- 
sentation or  suppression  of  the  trnth  in  re- 
lation to  the  transaction. 

Robinson  sold  the  lot  in  controversy  to 
Argy  Allen  in  the  year  1811,  and  gave  him 
a  bond  to  make  a  title.  Argy  Allen  made 
his  will  devising  the  lot  to  his  widow  Jenny 
Allen,  and  died  in  1830,  having  never  re- 
ceived a  deed,  or  paid  any  part  of  the  pur- 
chase money.  After  Allen's  death,  Robinson 
employed  Jackson  as  his  agent  to  make 
an  arrangement  with  the  widow  and  dev- 
isee of  Allen,  by  which  the  sale  was  to  be 
cancelled,  and  she  was  to  release  her  inter- 
est in  the  lot  to  Robinson,  on  his  executing 
to  her  a  lease  of  the  lot  for  life,  reserving 
only  a  nominal  rent.  This  arrangement 
was  actually  entered  into  and  agreed  upon, 
between  Jenny  Allen  on  the  one  part,  and 
Jackson,  as  the  agent  of  Robinson,  on  the 
other.  It  seems,  however,  not  to  have  been 
carried  into  formal  execution;  the  failure 
to  do  which  is  not  accounted  for  in  the  evi- 
dence. But  there  Is  no  reason  to  believe 
that  it  was  ever  revoked,  annulled  or  ob- 
jected to  by  either  party,  except  possibly 
that  the  life  estate  of  Jenny  Allen  may 
have  been  subsequently  restricted  to  a  part 
only  of  the  lot.  It  is  clear  that  she  never 
afterwards  claimed  any  title  to  the  in- 
heritance, and  that  Robinson,  considering 
himself  as  owner,  sold  the  lot  to  Gibbons, 
received  the  purchase  money,  and  gave  a 
bond  to  execute  a  deed,  "with  the  reserva- 
tion of  the  life  estate  granted  by  the  said 
Robinson  and  wife  to  the  widow  of  Argy 
Allen."  After  this,  Jackson,  with  full 
knowledge  of  Gibbons's  purchase  and  of  his 
having  paid  the  purchase  money,  procured 
from  Jenny  Allen  an  assignment  to  himself 
of  the  title  bond  which  Robinson  had  orig- 
inally executed  to  Argy  Allen.  For  this 
assignment  he  gave  no  other  consider- 

381  ation  than  his  own  covenant  *that  he 
would  secure  to  her,  during  her    life, 

the  enjoyment  of  a  part  of  the  lot. 

It  is  well  established  that  an  agent  can- 
not make  himself  an  adverse  party  to  his 
principal.  What  then  was  the  effect  of  this 
assignment  to  Jackson?  Shall  he  be  per- 
mitted to  avail  himself  of  it,  so  as  to  de- 
feat, for  his  own  benefit,  an  arrangement 
which  he,  as  agent,  had  previously  made 
for  another?  Certainly  not.  The  law  re- 
gards the  assignment  as  enuring  to  the 
benefit  of  his  principal,  Robinson,  and 
those  claiming  under  him,  and  gives  it  the 
same  effect  as  if  it  had  beeti  made  directly 
to  him  or  them.  Jackson's  claim  under  this 
bond  is  therefore  worthless. 

His  claim  under  the  assignment  of  the 
bond    to   Gibbons  is  equally  nasuatainable 
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in  A  court  of  equity.  It  is  mAnifeet  thAt 
this  Assignment  was  made  bj  Gibbons  in 
ignorance  or  misapprehension  of  his  rig-hts ; 
'  that  this  igfnorAUce  or  misapprehension 
was  produced,  in  some  measure  at  least,  bj 
the  declarations  and  conduct  of  Jackson 
dnring  the  negotiation ;  and  that  he  would 
not  have  made  the  aseignment,  had  he  not 
been  thus  misled.  He  represented  the  prior 
bond  to  Argj  Allen  as  being  still  valid, 
and  as  taking  from  Robinson  all  right  to 
convey  the  land  to  GibtKins,  when  he  well 
knew  that  it  could  not  subserve  that  pur- 
pose; and  he  failed  to  communicate  the 
material  fact  of  the  arraDgement,  made  by 
his  own  agency,  by  which  that  bond  was 
to  be  cancelled. 

I  Am  of  opinion  to  reverse  the  decree,  to 
dissolve  the  injunction,  and  lo  dismiss  the 
bill;  but  without  prejudice  to  any  suit 
which  Jackson  may  be  advised  to  brinR  for 
the  recovery  of  the  money  which  he  paid  tt 
Gibbon  B. 

PARKER,  J.,  and  TUCKER,  P.,  concur 
ring,  decree  reversed,  injunction  dissolved, 
and  bill  dismissed  with  costs. 


Jnlr.  IBW.  LewlstiarE. 

(Absent  BBOOKK.  J.) 
)d  Surety— Suretlu  In  Baand*  Bond— Subro- 
taUoo— iDdemnlty  of  OricloBl  Sureties,*— Tile  prin- 
cipal In  a  bond,  to  Indemnify  his  sureties  therein, 
asalens  a  claim  lo  a  trustee.  In  trust  that  he  shall 
.collect  the  amonnt  and  apply  the  proceeds  to  tbe 
dlscbarte  of  tbe  tKmd.  Before  tbla  claim  Is  col' 
lecud,  SQlt  is  bronsbt  apoD  the  bond,  and  tbe 
sureties  contribute  ratably  to  Its  payment.  One 
of  tbe  anrelies  obtains  a  decree  ualnac  the  princi- 
pal for  what  be  pays,  and  npou  cbls  decree  sues 
DDtaca.  Ra-  wbicb  belue  eiecated  on  tbe  princi- 
pal, be  enters  Into  a  tiounds  Ixind  wltb  sbretles, 
and  afterwards  breaks  tbe  condition,  wbereby  the 
sureties  In  that  bond  become  liable.  Tbe  < 
aulsned  to  tbe  trustee  bela;  afterwards  collected 
by  him.  the  court  of  chancery  allowH  tbe  snre 
lo  tbe  bounds  bood  to  participate  tn  this  ti 
fund.  In  the  event  of  tbelr  haTlng  made  parmi 
Hkld  by  the  conrt  of  appeals,  that  this  Is  errobe- 
ons;  that  the  surety  who  obtained  the  security  of 
the  bounds  tiond,  wan  bonnd  to  proceed  the 


.—See  foot-nolt  to  Preston  t. 
Preston,  i  Oratt.  88;  Garland  v.  Lynch,  l  Rob.  MS. 

The  principal  case  Is  cited  In  HarDBt>erser  v, 
Yancey.  S3  OratL  MO:  Sberman  T.  Sbaver,  7G  Va.  10; 
Stoat  T-  Vanse.  I  Sob.  lea 

See  moaosrapblc  note  on  "Snbroeatlon"  appended 
to  Jaaney  V.  Stepben.  i  Pat.  &  H.  II. 

Saae-Onler  al  LUMIHt-IoI^'kO'hi  Bowl— JndK- 
MMt.— A  principal  debtor  lo  a  iudEment  obtains  an 
laJnncUon  tbereto.  and  eiecates  an  Inlun 
bond,  with  a  third  persob  as  surety;  the  surety  In 
Ihelndsmentnot  beluf  a  party  to  the  Injonctloo, 
Tbe  coQit  held  that,  npoo  the  dissolullon  of  tbe 
'  iDjnnctloD.  tbe  surety  in  the  IuJudciIou  bond  la 
liable  for  tbe  debt  eajolbed.  before  the  surety  In 
tbe  IndEment.  Bentley  v.  Barrla.  aOratt.  Ml,  cUtng 
vlth  approval,  the  principal  case.  Parsons  v.  Brld- 
docLIVem.  R-«ae:  Wrlehtv.  Maley,  1]  Ves,  R,  13; 
DonaUaa  v-  Pase.  8  Lelsh  GS8. 


afralnat  the  sureties  In  the  same,  and  could  only 
come  upon  the  trust  fund  for  any  deficiency  In 
tala  recovery  from  them;  and  that  the  sureties  lu 
the  bounds  twnd  could  have  no  right  to  resort  to 
the  trust  food  for  their  reimbursement  except 
to  tbe  extent  of  any  sarplus  that  mlEht  remain 
after  the  full  Id demn location  of  the  orlntnal  sure- 


On  the  8th  of  February  1823.  Erasmus 
Stribling,  Alexander  R.  Giveiis,  James 
Turk,  David  Golloday,  A.  Anderson  And 
Alexander  Nelson  executed  an  obligation  to 
pay  to  Samuel  Blackburn,  on  demand,  3775 
dollars,  for  the  payment  of  which  they 
bound  themselves  and  their  heirs,  jointly 
and  severally,  in  the  penal  sum  of  7550  dol- 
lars. Upon  the  obligation  there  was  an 
indorsement  of  the  same  date,  under  the 
hand  and  seal  of  Stribling,  stating  it  to  be 
the  understanding  between  Blackburn  and 
himself,  that  the  money  was  to  be  paid 
Blackburn  at  any  time  when  he  might  need 
it,  on  20  days  notice. 

383  rrhe  sum  of  471   dollars  8?!^    cents 
was  paid  for  the  inter^t  to  the  8th  of 

March  1825,  and  the  obligation  credited 
therewith. 

At  the  time  of  commencing  an  action 
upon  the  obligation,  Golloday  and  Ander- 
son were  dead.  The  action  was  therefore 
brought  against  the  surviving  obligors,  and 
against  them  Blackburn  obtained  a  judg- 
ment on  the  31st  of  August  1827. 

The  writ  of  fieri  facias  issued  upon  this 
judgment  being  levied  upon  property  of 
Nelson,  a  bond  was  given  by  Stribling, 
Givens  and  Nelson  for  the  forthcoming 
thereof,  in  which  bond  George  C.  Robertson 
and  Hugh  Hamilton  joined  as  sureties,  at 
the  request  of  Nelson  and  Givens,  by  whom 
they  were  indemnified. 

The  forthcoming  bond  being  forfeited, 
and  it  being  expected  that  judgment  would 
soon  be  rendered  thereon.  Nelson  and 
Givens,  on  the  19th  of  January  1828,  filed 
their  bill  in  the  superior  court  of  chancery 
bolden  at  Staunton,  setting  forth,  that 
Stribling  borrowed  tlie  money  of  Blackburn, 
and  tbe  co-obligors  were  his  sureties;  that 
Stribling  has  become  much  embarrassed, 
and  the  complainants  believe  is  entirely 
Insolvent;  and  that  their  efforts  to  obtain 
indemnity  from  him  on  account  of  their 
suretyship  have  proved  entirely  abortive, 
except  that  Stribling  has  transferred  for 
their  beaetit  a  claim  which  they  believe 
will  turn  out  to  be  altogetlierunproductive. 
Under  these  circnm stances,  in  order  that 
the  cosureties  may  bear  an  equal  proportion 
of  the  burthen  to  which  the  complainants 
are  subjected,  they  the  complainants  seek 
the  equitable  interposition  of  the  court. 
The  bill  states  that  the  complainants  intend 
to  avail  themselves  of  the  remedy  by  mo- 
tion, as  far  as  practicable,  but  that  that 
remedy  will  not  afford  adequate  relief.  The 
administrator  of  Golloday  alleges  that  he  has 
fully  administered  the  personal  aasets,  and 
the  complainants  believe  that  the  same  have- 
proved  insufficient   to  pay    bis  debts; 

384  but   Golloday  left   considerable  *real 
estate,  which  is  liat^le  ^rv.^i|4.pi}:)por- 
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tion  of  the  debt,  both  by  force  of  the  obli- 
gation and  b;  the  proviBiooB  of  his  will. 
Part  of  the  real  estate  hat  been  sold  to 
LeniH  Kellar,  who  has  in  his  hands  about 
800  dollara  of  the  purchase  money.  An- 
other part  has  been  sold  to  Isaac  Sellars; 
but  what  amount  of  purchase  monej  re- 
mains in  his  hands,  the  complainants  are 
not  informed.  One  of  the  devisees  of  Gol- 
loday  has  removed  out  of  the  common- 
wealth, and  another  is  in  precarious 
circumstances.  Striblint;  the  principal 
debtor;  Golloday's  administrator,  widow, 
heirs  and  devisees;  the  purchasers  from 
those  devisees;  James  Turk;  and  Robert 
Anderson  the  executor  and  devisee  of  An- 
drew Anderson,  are  made  defendants.  The 
prajer  of  the  bill  Is,  that  Kellar  and  Sel- 
lars, the  purchasers  from  GoUodaj's  dev- 
isees, be  restrained  from  paying  over  to 
their  vendors;  that  contribution  may  be 
enforced  against  the  estate  of  Golloday ; 
and  that  the  complainants  may  have  such 
other  relief  as  may  be  equitable. 

An  injunction  was  awarded   accordingly. 

The  claim  mantioned  in  the  bill  as  trans- 
ferred by  Striblin^,  was  a  claim  under  an 
obligation  of  Daniel  Sheffey,  bearing  date 
the  25th  of  September  1826,  whereby  Sheffey 
acknowledged  that  he  had  received  from 
Erasmus  Stribling  an  assignment  of  a  con- 
tract entered  into  between  him  and  Tagart 
of  the  county  of  Baltimore  in  Maryland, 
dated  the  22d  of  August  1826,  and  which 
was  ratified  on  the  12th  of  September  1826 
by  Mary  Tafi^art,  Elizabeth  L.  Tagart, 
another  Mar^  Tagart,  William  Tagart, 
John  Tagart  jr.  and  Samuel  Tagart,  by 
which,  for  certain  services  to  be  rendered 
by  the  said  Stribling,  the  contracting  par- 
ties agreed  to  pay  him  5000  dollars,  if  the 
debt  claimed  by  them  should  t>e  wholly  re- 
covered from  James  Caldwell;  if  not,  in 
proportion  to  the  sum  recovered.  The  un- 
dertaking of  Sheffey  was  to  account  with 
Stribling  for  four  fifths  of  whatever  amount 
he  might  obtain  under  the  agreement  as- 
signed to  him  as  aforesaid. 
385  *By  an  assignment   made   the   27th 

of  October  1827,  Stribling  transferred 
Sheffey's  obligation  to  Nicholas C.  Kinney, 
in  trust  that  be  should  collect  the  amount, 
and  apply  the  proceeds,  so  far  as  might  be 
necessary,  to  the  discharge  of  the  forth- 
coming bond  executed  to  Blackburn. 

On  the  24th  of  August  1830,  the  court  of 
chancery  pronounced  its  decree;  wherein  it 
is  set  forth,  that  on  the  motion  of  Black- 
burn, execution  has  been  awarded  on  the 
forthcoming  bond  against  the  obligors 
therein,  for  the  amount  thereby  secured,  to 
wit,  the  sum  of  4476  dollars  12  cents,  with 
interest  thereon  from  the  18th  of  October 
1827  till  paid,  and  7  dollars  12  cents  costs ; 
that  by  reason  of  said  premises,  and  the 
insolvent  circumstances  of  Stribling,  the 
plaintiffs  became  entitled  to  call  on  Turk 
and  the  estates  of  Golloday  and  Anderson, 
for  the  respective  contributive  proportions 
of  Turk,  Golloday  and  Anderson  of  the 
principal  sum,  interest  and  costs  last  men- 
tioned; that  the  plaintiffs  have,  upon  mo- 
tions   for    that    purpose    made,    recovered 


judgment  against  Turk  and  the  executor  of 
Anderson  for  their  proportions,  on  which 
last  mentioned  judgments  executions  have 
been  awarded,  and  forthcoming  bonds 
taken  and  forfeited,  and  executions  there- 
upon awarded  ;  that  the  plaintiffs  are  still 
entitled  to  recover  against  the  estate  of 
Golloday  his  contributive  proportion, 
amounting  to  896  dollars  6*%  cents,  witb 
interest  on  695  dollars  -2.^  cents,  part 
thereof,  from  the  18th  of  October  1927  till 
paid ;  that  the  personal  assets  of  Golloday 
have  been  fully  administered,  except  a 
small  balance,  which  will  probably  be  re- 
quired to  defray  the  current  expenses  of 
the  administration,  and  which  is  moreover 
probably  subject  to  prior  and  superior 
claims  to  that  of  the  plaintiffs;  that  of  the 
purchase  money  for  the  real  estate  of  Gol- 
loday which  has  been  sold,  there  remains 
unpaid    by    Kellar    the   sum  of  800  dollars, 

to  nit,  400  dollars  which  fell  due  on 
386      the  let  of  September  ■1829,    and   4O0 

dollars  which  will  fall  due  on  the  1st 
of  September  1830,  and  in  the  hands  of 
Sellars  more  than  enough  to  discharge  tbe 
balance  of  the  contributive  proportion  dne 
from  the  estate  of  Golloday,  with  the  in- 
terest thereon,  and  the  costs  expended  by 
the  plaintiffs  in  this  suit,  after  the  appli- 
cation thereto  of  the  aforesaid  balance  of 
purchase  money  due  from  Kellar;  that  the 
transfer  by  Stribling  to  Kinney,  to  indem- 
nify his  sureties,  is  not  now  available  (of 
the  purpose  of  such  indemnity;  and  that, 
in  the  opinion  of  the  court,  the  purchase 
money  in  the  hands  of  Kellar  and  Bellars 
ought  to  be  applied  to  the  aforesaid  con- 
tributive proportion  due  from  Golloday, 
with  the  interest  and  costs.  In  conformity 
with  this  opinion,  the  court  decreed  against 
Kellar  and  Sellars.  And  then  the  court, 
declaring  Stribling  liable  for  reimt>urBe- 
ment  to  the  plaintiffs  of  their  contributive 
proportions  of  the  debt,  interest  and  costs 
secured  by  the  forthcoming  bond,  decreed 
that  he  pay  to  the  plaintiff  Nelson  896  dol- 
lars 64,*i  cents,  with  interest  on  895  dollars 
22^1]  cents,  part  thereof,  from  the  18th  of 
October  1827,  and  that  be  pay  as  much 
principal     and     interest    to    the    plaintiff 

Givens  having  sued  out  a  fieri  facias 
upon  his  decree  against  Stribling,  property 
was  taken  under  it,  and  sold  on  the  20th  of 
October  1830.  The  net  proceeds  ol  sale 
amounted  to  474  dollars  74  cents. 

Nelson  sued  out  upon  his  decree  a  writ  of 
capias  ad  satisfaciendum,  under  which 
Stribling  was  taken  and  committed  to  jail 
the  30th  of  October  1830.  Stribling  on  the 
same  day  gave  bond  to  the  shenft,  with 
Nicholas  C.  Kinney,  Robert  Hemphill. 
David  W.  Patteson,  Jacob  K.  Stribling, 
John  C.  Bowyer,  James  Crawford,  Benja- 
min Crawford  and  William  S.  Eskridge  his 
sureties,  with  a  condition  reciting  that  the 
execution  under  which  he  was  taken,  witb 
tbe  legal  costs  attending  the  same, 
amounted  to  989  dollars  29  cents  after  de- 
ducting a  credit  directed  by  the  plain- 
tiff's attorney,  and  that  Stribling 
'had  taken  the  benqfit  pf^  -fftfi,  prison 
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rules  assigned  and  laid  out  hy  the 
countj  of  Aaguata,  for  one  year.  The  con- 
dition was,  that  if  Slriblin^  should  not  de- 
part from  nor  go  out  of  the  rules  or  bounds 
of  the  said  prison,  and  should  reader  his 
body  to  prison  in  satisfaction  of  said  ex- 
ecution at  or  before  the  expiration  of  one 
year  from  the  date,  then  the  obligation  was 
to  tie  void. 

This  condition  was  broken,  and  the  bond 
being'  thereby  forfeited,  the  sheriff  assig-ned 
it  to  Nelson. 

Nicholas  C.  Kinuey,  to  whom  the  assign- 
ment of  the  27th  of  October  1827  was  made, 
succeeded  in  collecting'  the  fund  thereby 
assigned  to  him,  the  net  amount  of  which 
was  4713  dollars  40  cents. 

Whereupon  Turk,  Givens  and  others  con- 
tended that  the  bounds  bond  enured  to  the 
benefit  of  all  Stribling's  sureties,  and  that 
Nelson  should  be  turned  over  to  his  indem- 
nity on  said  bond,  in  exoneration  of  the  trust 
fund.  They  also  contended  that  the  sum 
of  474  dollars  74  cents,  received  by  Givens 
on  his  execution  against  Stribling,  enured 
to  the  benefit  of  all  Stribling's  sureties,  and 
should  be  so  taken,  in  exoneration  of  the 
trust  fund. 

On  the  2]st  of  June  1837,  the  court 
pronounced  its  opinion  that  the  fund  of 
4713  dollars  40  cents,  together  with  the 
amount  made  by  Givens  on  iris  execution, 
with  interest  on  both  to  the  time  of  divi- 
sion, should  be  divided  into  five  equal  parts, 
one  of  which  parts  should  be  paid  to  the 
plaintiff  Givens,  another  to  the  executor 
of  Nelson  (in  whose  name  the  cause  had 
been  revived),  another  to  the  representa- 
tives of  Golloday,  another  to  Anderson,  and 
the  other  fifth  to  Turk  ;  unless  the  sureties 
in  the  bounds  bond  had  paid  the  amount  due 
thereon  to  Nelson's  executor,  in' which 
they  were  to  be  subrogated  to  the  rights  of 
Nelson's  executor,  and  the  part  assigned 
Nelson's  executor  was  to  be  paid  over 
them,  according  as  they  might  have  cc 
tributed    to   the    payment   of  said  twunds 

3B8  *By  an  Indorsement  on  the  bounds 
bond,  it  appeared  that  the  sureties 
therein  had  paid  500  dollars  in  pari  of  the 
amount  thereof,  and  that  750  dollars,  other 
part  thereof,  had  been  paiii  by  Nicholas  C. 
Kinney  out  of  the  trust  fund  in  his  hands. 
These  (Jaymcnts  were  credited  as  of  the  2d 
of  January  1837. 

A  decree  being  entered  on  the  2lBt  of 
June  1S37  in  conformity  with  the  opii 
pronounced  by  the  court,  an  appeal  wa: 
lowed  therefrom  on  the  petition  of  Gi' 
and  Turk,  who  insisted  that  the  decree 
ought  to  be  reversed  for  the  following 
sons: 

1.  Because,  while  it  adds  to  the  tri'st 
fund  the  amount  made  out  of  the  property 
of  Stribling  by  Givens,  it  fails  to  apply  the 
same  rule  to  the  sum  made  out  of  the  sure- 
lies  in  the  bounds  bond  and  indorsed 
credit  thereon,  together  with  the  part  of  the 
trust  fund  credited  thereon. 

2.  Because  the  execntor  of   Nelson, 
I    ample   security  for  bis  debt 


bounds      bond     (a    security    furnished    by    for    which    they    ' 


Stribling  the  principal  debtor)  is  admitted 
by  the  decree  into  an  equal  participation  in 
the  trust  fund  with  his  cosureties. 

3.  Because  the  sureties  in  the  bounds 
bond,  for  as  much  as  they  pay  thereon,  are 
subrogated  to  the  rights  of  Nelson  in  the 
fund.  These  sureties  are  not  entitled  to 
subrogation.  Stribling  was  the  principal 
debtor,  and  bound  to  psy  his  debt  and  pro- 
tect his  sureties;  and  the  sureties  of  Strib- 
ling in  the  bounds  bond  can  occupy  no 
better  ground  than  he  does. 

Peyton  for  the  appellants. 

Mtchie  for  the  appellees, 

STANARD,  J.  The  decree  of  the  court 
below  affirms  two  propositions:  1st.  That 
it  was  proper  to  make  Givens  account  for 
the  amount  he  had  made  from  Stribling's 
property,  and  limit  his  share  of  the 
389  indemnity  'furnished  by  the  assign- 
ment of  Tagart's  claim,  to  a  sum 
equal  to  the  excess  of  an  equal  aliquot  part 
of  the  aggregate  of  the  amount  so  made 
and  the  indemnity  fund,  above  the  amount 
so  made.  2ndly.  That  the  sureties  in  the 
prison  bounds  bond  were  entitled  to  substi- 
tution to  the  original  rights  of  Nelson,  ao 
as  to  enable  them  to  share  with  Nelson's 
cosureties  the  said  indemnity  fund,  in  like 
manner  and  to  like  extent  as  Nelson  could, 
if  satisfaction  of  his  claim  on  Stribling, 
and  consequently  on  the  indemnity  fund, 
had  not  been  obtained  from  the  sureties  in 
the  prison  bounds  bond. 

Though,  under  my  present  impressions, 
I  should  dissent  from  the  first  proposition, 
(strongly  inclining  to  the  opinion  that  the 
proper  rule  is  to  make  the  amount  that 
Givens  recovered  in  the  pursuit  of  his  sep- 
arate remedy  against  Stribling,  available 
to  the  other  original  sureties  so  far  only  as 
the  recovery  of  that  sum  lessened  the 
amount  required  from  Givens'a  equal  share 
of  the  indemnity  fund,  to  complete  his  in- 
demnity.) I  forbear  to  enter  into  an  in- 
vestigation of  the  question,  or  to  give  a 
definitive  opinion  on  it,  because  the  decree 
in  this  respect  conforms  to  the  principle 
that  Givens  in  the  court  below  assented  to, 
and  even  contended  for,  and  he  only  is  in- 
terested in  applying  the  difFerent  rule  that 
I  incline  to  think  is  the  correct  one. 

I  dissent  from  the  second  proposition,  and 
think  this  dissent  is  justiiied  by  authority 
and  reason.  The  proposition  is  opposed  to 
the  direct  adjudications,  or  to  principles 
avowed  in  or  deducible  from  the  cases,  of 
Parsons  V.  Briddock,  2  Vera.  608;  Wright 
v.  Morley,  11  Vea.  22;  Hull  v.  Pitfield,  I 
Wils.  46 ;  Douglass  V.  Pagg,  8  Leigh  598. 
Sound  reason  equally  condemns  it. 

The  fund,  to  a  participation  in  which 
the  decree  admits  the  sureties  in  the  prison 
bounds  bond  in  equal  degree  with  the  orig- 
inal sureties  of  Stribling,  substituting  them 
to  the  supposed  right  of  Nelson  one  of  the 
original  sureties,  is  the  produce  of  an 
.190  assignment  of  'Stribling.  To  the 
indemnity  of  those  sureties,  including 
Nelson  as  one  of  them,  the  assignment  had 
dedii^ated  that  fund.  TThen  the  sureties 
had  paid  their  respective  parts  of  the  debt 
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seTcraUy  entitled  to  demand  of  Stribling 
reimburiemeiit  of  the  aums  so  paid,  and 
they  had  equal  right  to  resort  to  this  fund 
as  a  security  for  that  reimbursement.  The 
rig'ht  to  resort  to  the  fund  depended  on  the 
continuance  of  the  necessity  of  that  resort, 
to  obtain  reimbursement;  and  the  termina- 
tion of  that  necessity,  by  the  discharge  of 
any  one  of  the  claims  of  the  several  sure- 
ties  on  Stribling,  liberated  the  fund  from 
the  claim  so  discharged,  and  left  It  liable 
for  those  that  remained  undischarg-ed.  The 
primitive  and  overruling  right  of  the  sure- 
ties, as  between  themselves,  was  to  have  it 
applied  to  the  indemnity  of-  all  and  each, 
and  it  could  not  be  applied  to  any  other 
object  until  that  was  attained.  None  of 
the  sureties  could  claim  participation  in  it 
bat  for  the  purpose  of  indemnity,  and  the 
whole  fund  remained  chargeable  by  each 
for  that  purpose  until  the  indemnity  was 
complete  or  the  fund  exhausted.  Sach, 
then,  as  a  consequence  of  the  nature  and 
quality  of  their  primitive  rights,  had  an 
interest  in  the  diminution  or  discharge  of 
the  claims  of  each,  as  such  diminution  or 
discharge  lessened  or  might  lessen  the 
charge  on  the  fund.  Bach,  too,  was  at  lib- 
erty to  seek  reimbursement  from  any  other 
source,  and  the  success  of  such  pursuit  by 
any  one  of  them  was  incidentally  the  suc- 
cess of  all,  so  far  as  it  diminished  the  oc- 
casion of  that  one  to  draw  equally  with  the 
others  on  the  indemnity  fund  to  complete 
his  reimbursement.  If  a  new  security  were 
acquired  by  any  of  them,  beheld  two  secu- 
rities for  his  reimbursement,  while  the 
other  sureties  held  but  one ;  and  in  such 
case,  under  a  familiar  and  clear  rule  of 
equity,  if,  before  he  made  the  new  security 
available,  he  had  been  reimbursed  in  whole 

or  in  part  from  the  indemnity  fund, 
391       the  other  sureties  (the 'incumbrancers 

of  that  fund)  would  be  entitled  to  be 
substituted  in  his  place,  and  claim  under 
the  new  security,  at  least  out  of  the  surplus 
thereof  that  might  be  left  after  he  had  been 
fully  satisfied,  a  sum  equivalent  to  that  he 
had  received  from  the  indemnity  fund. 
This  principle  of  equity  is  stated  in,  sod 
illustrated  by,  adjudications  too  numerous 
and  familiar  for  citation.  If  the  new  secu- 
rity be  an  Incumbrance  on  property  of  the 
debtor,  no  one  would  question  the  soundness 
of  this  principle,  or  resist  its  application. 
The  decree  therefoie  must  have  proceeded  on 
the  supposition,  that  where  the  new  security 
is  not  a  lien  or  charge  on  the  property  of 
the  debtor,  but  the  personal  responsibility 
of  another,  though  that  responsibility  came 
in  the  place  of  some  lien  on  or  remedy 
against  the  property  or  person  of  the  debtor, 
obtained  by  the  pursuit  of  the  creditor,  then 
the  principle  does  not  apply.  In  such  a 
case,  according  to  the  principles  of  the  de- 
cree, the  new  security  is  wholly  unavailing 
to  improve  the  condition  of  the  other  orig- 
inal incumbrancers:  if  it  is  not  enforced 
by  the  party  who  may  have  obtained  it,  the 
other  incumbrancers  are  not  entitled  to  a 
cession  of  it,  and  the  enforcement  of  it  is 
of  no  benefit  to  those  incumbrancers,  as  the 
party  against  whom  it  is  enforced  takes  the 


place  of  the  creditor  he-  has  satisfied,  and 
the  original  charge  on  the  fund  in  respect 
to  the  debt  satisfied  is  undiminished.  Ex- 
amples illustrating  the  operation  of  the 
principles  which  conduct  to  such  a  conse- 
quence, are  perhaps  the  aptest  means  of 
testing  their  soundness.  Thus,  one  or 
more  incumbrancers,  who  have  a  security 
in  common  with  others  on  a  particular 
fund,  in  pursuit  of  additional  security  or 
satisfaction  from  the  debtor,  obtain  judg- 
ment against  him,  sue  out  execution,  and 
levy  it  on  property  sufficient  to  satisfy  the 
claim.  If  the  property  be  sold  and  the 
claim  satisfied,  the  common  fund  for  the  se- 
curity of  all  is  liberated  pro  tanto,  and  re- 
mains a  security  for  the  others.     But 

392  instead  'of  a  sale  under  the  execution. 
the  property  is  restored   to  the  debtor 

on  the  interposition  of  a  friend  as  a  surety 
in  a  forthcoming  bond,  and  his  responsibil- 
ity stands  in  place  of  the  satisfaction  thus 
intercepted  by  his  intromission;  and  on 
this  responsibility  he  is  eventually  charged 
and  compelled  to  pay.  It  seems  but  reason- 
able that  this  payment  should  produce  the 
same  effect  on  the  rights  of  the  incum- 
brancers, as  if  satisfaction  liad  been  had 
from  the  sale  of  the  property  levied  on. 
Yet  accordii  g  to  the  principles  of  the  de- 
cree, all  this  is  fruitless  of  benefit  to  the 
incumbrancers,  and  their  rights  are  the 
same  as  if  the  debt  had  not  been  discharged  : 
and  this  result  is  produced  by  the  active 
interposition  of  a  court  of  equity,  in  favour 
of  the  party  whose  voluntary  intromission 
has  frustrated  a  satisfaction  of  the  claim, 
that  would  have  removed  it  from  the  in- 
cumbered property.  This,  I  think,  instead 
of  being  sanctioned,  is  forbidden  by  the 
principles  of  equity.  It  is  not  perceived 
that  the  sureties  in  a  prison  bounds  bond 
would  have  a  better  title  to  substitution  than 
those  in  a  forthcoming  bond.  The  body  in 
execution,  though  It  be  not  a  satisfaction, 
yet  tends  to  satisfaction,  and  the  sureties 
in  the  bond,  by  becoming  bound  as  such, 
withdraw  the  debtor  from  prison,  and  en- 
able him,  by  escape  from  the  bounds,  to 
deprive  the  creditor  of  his  lien  on  the  body. 
Their  obligation  holds  the  place  of  that 
lien,  and  its  value  is  tested  by  the  amount 
realized  from  that  obligation. 

The  proposition  on  which  the  decree  rests, 
raises  the  right  of  the  sureties  in  the  prison 
bounds  bond  to  participate  in  the  indemnity 
fund,  to  an  equality  with  that  of  the  origi- 
nal sureties.  The  primitive  rights  of  the 
original  sureties  to  participate  In  that  fund 
for  the  purpose  of  indemnity,  were  equal, 
and  continued  so  in  each  and  all,  while  the 
fund  was  required  for  that  purpose.  It  waft 
the  inherent  and  essentitJ  quality  ol  such 
a  right,  to  terminate  in  respect  to  any 

393  one  of  the  sureties  "when    he    should 
be  indemnified,    in  favour  of   others 

not  indemnified.  When  any  one  obtained 
indemnity  under  his  separate  remedy 
against  the  principal  for  his  separate  claim 
on  rhe  principal,  his  right  was  extinct  in 
favour  of  the  other  sureties,  from  the  law 
and  equity  applicable  to  their  relations  ti 
and  interest  in  the  fund, 
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rlgrlit  remained  in  him,  to  irhich  to  subro- 
gate the  sureties  in  the  prison  bounds  bond ; 
and  it  was  not  the  proper  functiou  of  a 
court  of  equity  to  revive  this  extiofruished 
right,  in  favour  of  sureties  that  had  taken 
the  place  of  the  debtor,  -and  come  in  the 
stead  of  one  of  the  remedies  against  him, 
for  the  purpose  of  diminishing  the  legal  or 
equitable  rights  of  those  to  whose  benefit 
the  successful  enforcement  of  that  remedj 
enured.  Authoritj-  and  reason  concur  in 
pronouncing  a  dissent  from  the  second 
proposition  on  which  the  decree  is  based. 

The  following  decree  was  concurred  in  by 
all  the  judges: 

''The  court  is  of  opinion  that  there  is 
error  in  the  said  decree,  in  ao  far  as  it 
provides  that  the  sureties  in  the  prison 
bounds  bond  should  participate  in  the  trust 
fund  for  the  indemnity  of  the  original 
sureties  in  the  debt  to  Blackburn,  in  the 
event  of  their  having  made  payment  to 
NelBon.  On  the  contrary,  the  other  sureties 
for  that  debt  had  a  right  to  demand  that 
their  cosurety  Nelson  should  prosecute  the 
demand  to  a  recovery  against  the  said  sure- 
ties in  the  bounds  bond,  and  should  be  only 
entitled  to  come  upon  the  common  fund  for 
any  deficiency  in  his  recovery  from  them; 
and  the  sureties  in  the  bounds  bond  could 
have  no  right  to  resort  to  the  trust  fund 
for  their  reimbursement,  except  to  the  ex- 
tent of  any  surplus  that  might  remain  after 
the  full  indemnification  of  the  original 
sureties;  or  if  Nelson  received  any  thing 
from  the  common  fund  before  a  recovery 
on  the  prison  bounds  bond,  the  other 
394  sureties  *were  entitled  to  have  the 
prison  bounds  bond  enforced  fortheir 
benefit,  to  the  extent  of  the  sum  so  received 
by  Nelson  from  the  common  fund,  until 
thoM  sureties  were  fully  reimbursed  the 
principal  and  interest  of  the  sums  they  had 
respectively  paid  as  original  sureties  of 
Stribling."  Therefore  decree  reversed,  so 
far  as  it  is  above  declared  to  be  erroneous, 
and  canae  sent  back  for  further  proceedings. 

M'Clung  V.   Beirne. 


(Absent  Bbooki  and  Cabeu,,  J.) 
Coa  at   Bar.— A   ladtrment  vna  rendered   tbt 
oruarieia.  for  llSdollames  cents  damasea.wltb 
Interest   and  coats,   and   on   tlie   same   day 
api»eal  was  allowed.     The    Judgment    belnir 
Armed,  damages  were  recovered  acalnst  tbe 
pellant  for  retardlnr  tbe  execnlioa.  and  also  a 
Id  tbe  appellate  coarL    A  aert  facias  belns  tben 
Usaed   and  returned  nnlla  bona,  tbe  snrei 
tbe  appeal  bond  paid  as  dollars  64  cents  In  satis- 
faction of  tbe  ludgmenC  aud  wkbln  a  year  a1 
tbe  anrmance.  filed  a  bill  to  cbarse  real  esl 
aliened  by  tbe  debtor  between  tbe  date  of 
original  J udsment  and  cbe  dale  of  tbe  judgment 
of  ainrniaace.    Hkld. 

1.  Sabrvfalloa  — Surety    on    Appeal    Bend.*— Tb< 
sDrety  Is  to  be  sabstltuled  in  tbe  place  of  tb< 
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e  benefit  of 


Indinnent  creditor,  and  b 
bl9  lien. 

>,  LIM    ol  Jndmeat-lntaruts  SableM   ta-After> 
Acquind  Rerfly.t-The  real  ritate  altened  by  the 

debtor  between  tbe  dale  of  tbe  original  Jndg" 
menl  and  the  date  of  tbe  jndg-ment  of  amrm- 
ance,  whether  owned  by  him  at  tbe  date  of  tbe 
□rlElnal  ludsmeot  or  acquired  afterwards.  Is 
snbject  to  tbe  lien. 

ind  OaiiMSM  In   Appellat« 

t  only  for  tbe  damages.  In. 

'ered  by  the  orlrlnal  ]udg- 

but  also  for  the  damages    and  costs  to 

the  creditor  became  entitled  by  the  ludg- 
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Ltemplatlon  of  equity  for  the  ben- 
Buchanan  v.  Clark,  10  OratC.  ITf  ; 
.  TO  W.  Va.  Ml,  both  clUng  tbe 
and  Bank  United  Statesv.  Winston. 
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Brock.  R.  2Ba  (Fed.  Cas,  No.  M.   i  Fed.  Cas.  p.  T4S): 
Enders  t.  Brune,  4Hand.  488;  Powell  v.   White.  II 
Leigh    809  ;   Robinson   v.    Sherman,    S   Qratt-    ITS  : 
Leake  t.  Ferguson.  aOrati.  4ig  ;  Watts  v.  Rlnney. 
S  I.elgh    aT£.    See  foot-notet  to  Hill  v.    Manser.   11 
GratL  522  :  Buchanan  v.  Clark.  10  Gratt.  i«. 
Saa*-SuB>.— l<he  doctrine  is  well  aetUed  that  . 
bere  a  creditor  has  two  funds,  to  wblcb  he  may 
»orl  for  tbe  satisfaction  of  bis  debt,  one  of  whicb 
primarily  liable,  and  tbe  other  only  secondarily 
liable  for  tbe  payment  thereof,  tbe  person  having, 
the  right  lo  resort  to  the  latter  fund  for  the  pay- 
Is  demand  stands  In  tbe  altuatlou  of  a 
tbe  owner  of  tbe  primary  fund  in  the 
application  of  tbe  eqnilable  principle  of  substltn- 
bebalf  of  snretles.  and  If  tbe  fund  second- 
arily  liable    be  applied   by  the   creditor  to   the 
itlsfactlon  of  his  demand  tbe  person  wbo  stands 
entitled  to  be  sub- 
all  tbe  rlgbu  and  remedies  held  by  sacb. 
creditor  for  his  indemnity.    Nuinm  v.  Morris,  » 
W.  Va.  6«B.  citing  Story's  Eq.  Juris,  sec.  flsa ;  Bart. 
Ch.  Pr.  sec.  828  ;  White  v.  Tudor's  L.  C.  in  Eq.  14B-IBI. 
8  Tnck.  Com.    iVt:  Morrill  t.    Morrill,  68  Vt.  7<  ;  a 
MIn.  Inst  ITS  :  MeCbatg  r.  BHme,  10  Leta\  8M  :  Kent 
V.  Ualtbews.  12  Leigh  HCO :  Eddy  v.  Traver.  fl  Paige 
ISSi :  Hays  T.  Ward. 1  Johns.  Chy,  lao;  Neelyv,  Jones. 
Ifl  W.  Va.  ffiS. 

See  monographic  n<i(«  on  "Subrogation"  appended 
to  Janoey  v.  Stephen.  1  Pat,  &  H.  II.  and  mono- 
graphic nott  on  "Harsballng  Assets"  appended  to 
Carrington  v.  Dldler.  8  OratL  MO, 

tUen  ol  JudgsHBt— iDtarcst*  SabjMt  ta-ARer-Ac- 
qnlrad  Re<Uty.-For  the  second  point  In  tbe  syllabas. 
tbe  principal  case  Is  cited  in  Jeter  v.  Langborne.  B 
Qratt,  208 ;  Bailey  v.  McCormlck.  22  W.  Va.  101. 

The  principal  case  is  cited  tuJeterv.  Langborne 
b  Oratt.  IVT.  for  the  proposition  that  if  a  Judgment 
be  rendered  for  money,  an  appeal  taken  therefrom, 
and  tbe  Judgment  anrmed.  tbe  real  estate  aliened 
by  tbe  debtor  between  the  date  of  tbe  original  Judg- 
ment and  the  date  of  tbe  lodgment  of  amrmance. 
whether  owned  by  bim  at  the  date  of  tbe  original 
Judgment,  or  acquired  afterwards.  Is  subject  to 
tbe  lien. 


—The  principal  case  Is  cited  with  approval  In  Mc- 
Cance  V.  Taylor,  10  Qratt.  Mfl  :  MIcbaux  v.  Brown, 
10  Oratt  (GO,  021,  and  dlslingnlshed  and  explained 
In  Bailey  v.  McCormlck,  22  W.  Va,  102. 
SSsma— Snb]BcUaii  of  Land*  Alleoad— Inverse  Order 


ViRonoA  Repobts,  Amhotatbd. 


ihe  sereral  alleueeB.  the  court  will  not  compel 
them  to  coQtrlbate  pro  rata,  hot  will  Brat  sub- 
ject tbe  laad  last  aliened  by  the  debtor,  aod 
95       If  that  ^be  iDanmdEnt.  tbeo  Cbe  land  alleaed 

neit  before  the  last,  aud  so  on. 
S.  Same— Same— BqNity  ol  RedMnpUvo.— If.  how- 
ever, any  parcel  of  land  bad  been  couveyeil  In 
trust  to  secure  a  debt,  and  another  parcel 
veyed  afterwards  absolutely,  the  equity  of  re- 
demption In  the  land  conveyed  In  IrnstwHI  be 
subjected  before'the  land  conveyed  absolntely. 
1    ol   Sab-Rcats    Bud   PnillU.t-If 


•t  AUcDaUoa.— It  Is  well  settled  that  where  land 
which  Is  sQblect  to  tbe  lien  of  a  judgment  or  olber 
incumbrance,  Is  sold  In  parcels  to  different  persons 
by  successive  alienations.  It  Is  charseable  In  the 
hands  of  the  purchaser  In  the  Inverse  order  of 
alienation.  For  this  proposition  the  principal  case 
la  cited  in  Miller  t.  Holland.  84  Va,  ee«.  G  S.  E.  Rep. 
701 :  Whitten  v.  Sannders,  TG  Va.  MB ;  Payne  v. 
Webt>.  ai  W.  Va,  6M ;  Qracey  v.  Myers.  15  W.  Va. 
sot :  Alley  v.  Rosers,  ID  Oratt.  ne  ;  Jones  v.  Pbelan. 
10  Qratt.  HI  :  Henkle  v.  Allstadt.  t  Qrall.  SOS  :  Har- 
man  v.  Oberdorfer,  M  Gratt.  U«  :  McCHntIc  v.  Wise, 
ffi  Oratt.  4M. 

See  also.  Conrad  t,  Harrison.  I  Leish  Ut :  Jones 
T.  Uyrlck.  eoratt.  m :  Lo'ncbbars  Perpetual  B.  A 
I..  Asa-n  V.   Felters.  M  Va.  SS7,    SI  S.  E.  Rep.  NH : 
Brencle  v.    Richardson.    T8    Va-  IDS :    Rodgers    v. 
H'Cluer.  4  Oratt.  81.  and  itatt:  McClaskey  v.  O'Brien, 
18  W.  Va.  «l.    See  foot-noU  to  Alley  v.  Roeers,  10 
Oratt.  iM:  monosraphlc  noti  on  "Judgments"  i 
pended  to  Smith  v.  Cbarlton.T  OratL  4K,  and  moi 
KraphlC  nett  on  "Uarshallntr  Assets"  appended 
CarriOKton  v.  Dldler.  B  Oratt.  380, 

Id  Buchanan  t,  Clark,  10  OratL  11V,  181.  the  con 
upon  the  authority  of  the  principal  case  held  that. 
"Tbe  land  not  Inclnded  In  the  deed  of  trust  should 
have  been  Qrst  sold,  and  applied  to  the  prior  lade, 
mem  :  and  if  InsDfflcleut  to  dUcharEC  It.  thea  the 
lands  Included  In  the  deed  of  tmst  should  bave 
sold,  and  BO  much  of  the  proceeds  Ibereof  as.  with 
Ihe  proceeds  of  the  laud  not  conveyed,  amount  to 
a  nioieU'  of  the  proceeds  of  all  the  said  lands,  should 
bave  been  applied  If  necessary  to  the  satisfaction 
of  said  ludsmeut." 

Salt  Saw»— Caae  Cantra  4>VMTUl«d.— Contrarr  to 
the  rule  set  forth  above.  It  was  held  In  Beverley 
V,  Brooke,  i  I^Uh  t!S,  that  where  a  judgment  Is 
obtained  asalust  a  debtor,  who  afterwards  aliens 
bis  lands  to  divers  alienees  by  divers  conveyances, 
all  the  lands  In  the  hands  of  the  several  alienees  are 
alike  liable  to  tbe  judgment  creditor,  and  must 
conLTlbOte  wo  ra(a.  But  In  Jones  v.  Phelan,  30 
Oratt.  Ml,  the  court.  In  discussing  Ihe  principal 
case,  and  Beverley  v.  Brooke,  1  Leigh  4%,  said:  "In 
tbe  later  cases  decided  by  this  conn  on  the  subject, 
JfcCImw  ».  Brirru.  has  been  followed,  and  Beverler  v. 
Brooke,  bas  been  considered  as  overmled.  Rodgers 
V.  U't.lner.  4  Oratt.  81 ;  Henkle  v.  AlUUdt.  4  QratL 
184;  Alley  v,  Rogers.  IB  Grali.  886."  Beverley  v, 
Brooke,  1  Lelgb  4M,  was  also  overmled  by  tbe  prin- 
cipal case:  ■Dd'doabted.  bat  distinguished  In  ConrAd 
V.  Harrison,  t  Iielgb  iXL  Tbe  principal  case  la  cited 
in   Alley  *,  Rogers.  IS  Oratu   588;    and  Jones   r. 


SaBe-I^Ddi  Sold  CsataaqiaraaeDBaly,— Bot  where 
the  different  parcels  are  sold  contemporaneous!]', 
they  must  contribute  pro  rabi  lotbe  satlsfacUon  of 
tbe  Judgment.    Harman  *.  Oberdorfer.  BSOralt.  4ir); 


whether  the  rents  and 
In  a  reasonable  time,  tl 
the  sale  of  the  properl; 
7.  Same— Sale  ol  Equity 
AllBnad— Extent  ol  Sals 
redemption,  tbe  sale  w 
a  moiety  only,  but 


[  an  enquiry  to  ascertain 
proffts  win  pay  Ihe  debt 
lere  may  be  a  decree  for 


—In  selling  an  equity  o 


last  will  be  sold   1 


i  whole  :  and  a 

ire  any  part  of 
aliened  Urst ;  the  sales  stopping  when  the  debt 
has  been  satlsded.  or  wben  lands  bave  been  sold 
equal  to  half  tbe  aggregate  value  of  the  whole 


8.  5aB«-latenM.— Id  ascerMlnlng  the  amount  to 
be  raised  by  a  sale  of  tbe  property,  interest  la 
not  to  be  allowed  on  the  sum  of  IK  dollars  M 
cents  paid  by  tbe  surety,  bat  only  on  tbe  origi- 
nal sum  of  14S  dollars  Si  cents. 
DlMCOtlag  Judxa— Caaa   DIsappraved.— StAHABd.  J.. 

dissented  on  tbe  Sd  point,  and  also  on  the  4th.  and 

such  of  the  others  as  conflict  with  Beverley  v. 

Brooke  et  al..  !  Leigh  4IS.    The  otber  two  jndgei 


Protlta.— The  principal  case  is  cited  In  Newlan  v. 
Wade,  4SW.  Va,  ta.ZI  S.  E.  Rep.  Ut:  Rose  T.  Brown. 
II  W.  Va.  188:  Werdenbaugh  v.  Held.  10  W.  Va.  801: 
Croule  V.  Hart,  I80ratt.  746.  Stx  foot-iioUt  lo  Uanns 
V.  Flinn,  10  I*lgh  01:  Barr  v.  White.  M  Oratt  Ul. 
and  monographic  iMl<  on  "Judgments"  appended  to 
Smith  V.  Charlton,  7  Oratt  418. 

Saaie— Saaa— No  Eoqalry  Denandad.— The  statute 
prescribes  no  particular  mode  by  which  It  shall  be 
made  to  appear  that  the  rents  and  proBla  will  not 
pay  tbe  judgment  In  dve  years.  When  there  1* 
doubt  about  the  fact,  oc  an  Inquiry  Is  demanded  by 
either  of  the  parties,  tbe  conrt  will  generally  direct 
one  of  its  commlsalonera  to  ascertain  and  report 
the  annual  renis  and  proffts  of  the  land.  But  this  la 
not  a  necessity  In  every  case.  If  none  of  the  parties 
ask  such  an  Inquiry  there  may.  In  a  proper  case,  be 
a  decree  for  the  sale  of  the  property  withont  It. 
For  Ibis  proposition,  the  principal  case  is  cited  In 
Ewarlv,  Sannders,  7A  QratL  108:  Breugle  v.  Rich 
ardson,  78  Va.  411:  Horton  v.  Bond.  28  Gratt  811: 
Rose  V.  Brown,  11  W.  Va.  l*a 


lallafy   I 


ly  a  defendant  to  demand  an  Inqnlry 
rents  and  profits  of  tbe  land  win  not 
judgment  within  a  reasonable  time 
-alses  a  presumption  that  such  right  Is  waived. 
•"or  this  proposition  tbe  principal  case  is  cited  In 
5wartv.  Saunders,  aftGralUMO:  Brengle  v.  Rich- 
irdson,  78  Va.  411:  Rose  v.  Brown,  II  W,  Va.  140. 

Cbaacery  Practic*— Conveyance  In  TrssI  by  DaMar 

If  His  Laaas.-lt  Is  tbe  settled  pracUce  In  Virginia, 

o  entertain  the  suit  of  Ihe  judgment  creditor  for 

ellef  In  equity,  wben  the  debtor  bas,  subsequent  to 

the  judgment,  conveyed  his  land  In  trust  for  the 

payment  of  debts,  or  on  other  trusts  antborlilog 

be  sale  of  Ihe  land.    Taylor  v.  Spindle,  t  Oratt  TV. 

Itlng  the  principal  case;  United  States  v.  Morrison. 

Peters  114;  Fox  v.  Bootes.  4  Leigh  428. 

JnrUdlctloa-Scttlag  Aside  FraBdutoatCaavaraKS— 

Moiety  el  Land.— Upon  setting  aside  a  conveyance  of 

real  estate  as  frandnlent.  at  tbe  snltof  a  judgment 

editor,  the  court  can  decree  tbe  sale  of  only  one 

moiety  of  tbe  land  to  satisfy  tbe  judgment    McNew 

Smith.  S  Oratt  88,    citing  Ihe   principal    case: 

Stileman  v.   Anhdown,  2    Atk.    R.    477;    Hateys    v. 

Williams,  1  Leigh  IID. 

The  principal  case  Is  also  Cited  for  this  propoMUmi 

IDM^ree  lor  Sale  ol  Land— Bnquiry  Into  Rmti  and    In  Buchanan  v.  Clark.  10 Oratt  m.  ,,  ^i  ia|,^ 
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dlaapproved  tbat  caae.  aod   created  it  as  not  a 
binding  auttioriU'. 

On  the  8th  of  May  1828,  James  Callison 
obtained  a  judgment  in  the  superior  court 
of  law  for  Greenbrier  county,  ag-ainst  John 
Maja,  for  148  dollars  63  cents  damag-ea, 
with  interest  from  the  7th  of  September  1825 
till  paid,  and  the  costs  of  suit.  On  the  day 
of  the  judgment.  Mays  prayed  an  appeal  to 
the  court  of  appeals,  and  upon  hia  entering 
into  an  appeal  toonA  with  Patrick  Beirne  as 
his  surety,  the  appeal  was  allowed.  The 
bond  was  with  the  usual  condition,  that  if 
the  appellant  should  pay  the  judgment,  and 
all  such  coats  and  damages  as  should  be 
awarded  by  the  court  of  appeals  in  case  the 
judgment  should  be  afBrmed,  then  the  obli- 
gation waS'to  be  void.  On  the  3d  of  April 
1835,  it  was  considered  by  the  court  of  ap- 
peals that  the  judgment  be  affirmed,  and 
that  tbe  appellee  recover  against  the  appel- 
lant damages  according  to  law  for  the  re- 
tarding the  execution  thereof,  and  also  hia 
costs  by  him  expended  about  his  defence  in 

the  court  of  appeals. 
396  *A  copy  of  the  decision  of  the  court 

of  appeals  was  received  by  the  clerk 
of  the  circuit  superior  court  of  law  and 
chancery  for  the  county  of  Greenbrier  on 
the  22d  of  May  1A35,  and  on  the  Ist  of  June 
1835  a  writ  of  fieri  facias  was  issued,  com- 
manding the  sheriff  that  of  the  goods  and 
chattels  of  John  Mays  he  should  cauae  to  be 
made  the  sum  of  148  dollars  63  cents,  dam- 
ages, with  interest  from  the  7th  of  Septem- 
ber 1825  until  the  8th  of  May  1828,  also  26 
dollars  89  cents  costs,  and  damages  at  the 
rate  of  ten  per  centum  per  annum  on  the 
aforesaid  damages  and  costs,  from  the  said 
8th  of  May  1828  until  the  22d  of  May  1835, 
and  also  32  dollars  76  cents  for  the  costs  in 
the  court  of  appeals,  and  1  dollar  58  cents 
forcosts  in  the  circuit  superior  court.  This 
execution  being  returned  "no  property 
found,"  Patrick  Beirne  the  surety  in  the 
appeal  bond,  on  the  3d  of  August  1835,  paid 
362  dollars  64  cents  in  satisfaction  of  the 
judgment. 

In  the  me»a  time,  to  wit.  between  the 
date  of  the  judgment  in  the  superior  court 
and  the  date  of  the  afllrmatice  thereof  by 
the  court  of  appeals,  Mays  and  wife,  by  a 
deed  bearing  date  the  26th  of  November 
1834,  and  admitted  to  record  in  the  office  of 
Greenbrier  county  court  on  the  Sth  of  Jan- 
uary 1835,  conveyed  to  William  M'Clung 
certain  real  estate,  in  trust  for  the  purpose 
of  securing  to  Samuel  M'Ctung  1732  dollars 
44  cents,  with  legal  interest  thereon  from 
the  26th  of  November  1834. 

Mays  having,  at  the  suit  of  one  of  hia 
creditors,  taken  the  oath  of  an  insolvent 
debtor,  Beirne,  on  the  22d  of  January  1836, 
filed  hia  bill  in  the  circuit  court  of  Green- 
brier county,  to  be  substituted  to  the  rights 
of  Callison  the  judgment  creditor,  and  en- 
force bis  lien  on  the  real  estate  conveyed  to 
M'Clung,  which  the  bill  stated  had  been 
sold  to  Thomas  Matthews  and  Hugh  Wilson. 

The  answer  of  Matthews  and  Wilson 
stated,  that  at  the  time  of  the  deed  to 
M'Clung,  under  which  they  purchased,  there 


left    in    the    hands    of 


397      "than  sufficient  real   estate  to  satisfy 

the  judgment;  and  they  insisted  that 
all  the  real  estate  so  left  in  the  hands  of 
Mays  ought  to  be  exhausted  before  subject- 
ing the  property  purchased  by  them.  Mays, 
it  was  true,  had,  after  the  deed  to  M'Clung 
under  which  they  purchased,  made  other 
conveyances;  to  wit,  a  deed  of  trust  of  the 
1st  of  December  1834,  to  Patrick  Beirne,  to 
secure  a  debt  to  Andrew  Beirne ;  a  deed  of 
trust  of  the  22d  of  January  1835,  to  secure  i 
debt  to  James  Withrow ;  a  deed  of  bargain 
and  sale,  of  the  27th  of  January  1835,  to 
William  M'Clung;  and  a   deed    of    bargain 

.le,  of  the  17th  of  January  1835,  to  Wil- 
liam H.  Syme.  But  they  insisted  that  the 
judgment  debtor  could  not,  by  the  act  of 
selling  or  transferring  his  remaining  lands, 
throw  the  burthen  of  that  judgment  back 
upon  the  first  purchaser.  The  land  in  the 
hands  of  the  last  alienee,  they  said,  should 
be  first  subjected,  and  if  insufficient,  then 
the  land  in  the  hands  of  the  alienee  next 
preceding  the  last,  and  so  on  until  the  judg- 
ent  was  satisfied. 

Thereupon  the  complainant  Patrick 
Beirne  obtained  leave  to  amend  his  bill,  and 
at  June  rules  1837,  filed  his  amended  bill, 
setting  forth  the  deed  of  trust  of  the  1st  of 
December  1834,  to  the  complainant,  to  secure 
a  sum  of  money  to  Andrew  Beirne;  the 
conveyance  of  the  17th  of  January  1S3S,  to 
Syme;  a  deed  of  trust  of  the  22d  of  January 
1635,  to  Bliaha  Callison,  for  the  benefit  of 
James  Withrow;  and  tbe  conveyance  of  the 
27th  of  January  1835,  to  William  M'CInng: 
stating  further,  that  one  of  the  lots  conveyed 
to  Syme  had  been  conveyed  by  Syme  and 
wife  to  John  Dunlop:  and  making  Mays, 
Andrew  Beirne,  Syme,  Dunlop,  Calliaon, 
Withrow  and  William  M'Clung  defendants, 
order  that  the  property  conveyed  by  those 
several  deeds,  or  so  much  thereof  as  might 
be  necessary,  might,  according  to  the  prin- 
ciples of  equity,  be  directed  to    be  sold  in 

satisfaction  of  the  money  which  the 
396      complainant    had   been  'compelled  to 

pay,  with  interest,  and  the  costs  of 
this  suit. 

The  defendant  William  M'Clung,  by  his 
answer,  insisted  that  the  lien,  if  it  existed 
at  all,  was  only  to  the  amount  of  the  judg- 
ment of  the  court  below,  and  that  the  lia- 
bility of  the  vendees  was  in  proportion  to 
the  value  of  the  land  purchased  by  them 
respectively  from  Mays. 

The  answer  of  Withrow  insisted  that  the 
utmost  for  which  a  lien  could  be  claimed 
by  force  of  the  original  judgment,  was  the 
amount  of  that  judgment  with  interest  and 
costs,  excluding  the  costs  and  damages  in 
the  court  of  appeals.  It  admitted  that  all 
the  lands  held  by  Mays  at  the  date  of  tbe 
original  judgment,  and  those  since  ac- 
quired, were  liable  to  satisfy  it,  and  to  that 
end  the  several  vendees  were  bound  to  con- 
tribute pro  rata.  But  the  respondent  added, 
that  he  was  not  satisfied  that  the  com- 
plainant had  a  right  to  be  substituted  in 
the  place  of  Callison  the  judgment  creditor. 
The  cause  being  heard  the  18th  of  May 
1838,  the  circuit  court  was  of  opinion,  that 
more    t**^   judgment   t>ound    the  lands  owned  by 
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Mays  at  the  time  of  the  rendition  of  the  clearest  right,  upon  the  ordinary  and  well 
judsment  against  him,  or  acquired  there-  established  principles  of  the  court ;  nor  was 
after  and  before  the  judgment  was  satistied,  I  it  necessary  to  entitle  him  to  it  that  he 
and  that  the  complainant  was  entitled  to  I  should  have  been  a  party  to  that  judgment, 
be  substituted  to  the  lien  of  the  judgment ;  '  It  is  enough  that  having  paid  oS  the 
but  that  whatever  might  have  been  the  I  amount  of  it  to  Calllson,  to  nhom  he  was 
rights  of  the  judgment  creditor  at  law,  the  ^  bound  by  the  appeal  bond,  he  had  a  right  to 
complainant  bad  no  right  to  ask  more  than  demand  a  cession  of  every  remedy  Callison 
equity,  and  could  not  throw  the  burthen  of  had  for  the  recovery  of  his  demand  from 
payment  from  subsequent  to  prior  alienees.  !  his  debtor.  Among  these  was  the  execution 
The  decree  of  the  court  was,  that  unless  by  elegit,  which  reached  all  the  lands  of 
the  defendants,  or  some  of  them,  should  which  Mays  was  seized  at  the  date  of  that 
pay  the  plaintiff,  on  or  before  the  20th  of  I  judgment,  or  at  any  time  afterwards.  The 
June    following,    the   sum  of   362  dollars  64   decree  was  therefore    right    in  giving    him 


cents,  with  interest  thereon  from  the  3d  day 
of  August  1835  till  paid,  and  the  costs  of 
this  suit,  there  should  be  a  sale  of  the  prop- 
erty conveyed  by  Maya  to  William  M'Clung, 
and  if  the  proceeds  thereof  should  not  be 
sufficient,   then    a  sale    of    the    other 

399  property,  *or  so  much  thereof  as  might 
be  necessary,  in  the   following  order, 

via.  first,  the  property  conveyed  by  Mays  to 
Callison  for  the  benefit  of  Withrow;  sec- 
ondly,  the  property  conveyed  by  Mays  to 
Syme;  thirdly,  the  property  conveyed  by 
Mays  in  trust  for  the  benefit  of  Andrew 
Beirne;  and  fourthly,  the  property  conveyed 
by  Mays  in  trust  for  the  benefit  of  Samuel 
M'Clung. 

The  equity  of  redemption  of  Mays  in  the 
property  conveyed  by  the  deed  of  trust  to 
Beirne,  had,  with  other  property,  been  con- 
veyed absolutely  to  Syme  by  the  deed  of  the 
17tb  of  January  1835.  But  the  property 
embraced  in  the  deed  of  the  22d  of  January 
1835,  from  Mays  to  Callison,  was  merely 
conveyed  to  secure  to  Withrow  a  debt  of  631 
dollars  20  cents,  with  interest  from  the  28th 
of  August  1834.  So  that,  in  this  property. 
Mays  had  still  an  equity  of  redemption,  at 
and  after  his  conveyance  of  the  27th  of 
January  1835  to  William  M'Clung.  But  the 
fact  of  there  being  such  an  equity  of  re- 
demption, which  ought  to  be  subjected  be- 
fore the  property  conveyed  to  William 
M'Clung,  does  not  appear  to  have  been  ad- 
verted to  in  the  circuit  court. 

The  deed  to  William  M'Clung  purported 
to  be  in  consideration  of  the  sum  of  200 
dollars.  None  of  the  defendants  asked  for 
an  enquiry  to  ascertain  the  annual  rents 
and  profits  of  the  property  conveyed  by  this 
deed  or  of  the  property  conveyed  by  any  of 
the  deeds. 

The  terms  of  sale  directed  by  the  decree 
were,  that  the  purchaser  or  purchasers 
should  pay  one  third  of  the  purchase  money 
in  hand,  and  execute  bonds  with  good  secu- 
rity for  the  residue,  payable  in  six  and 
twelve  months;  and  the  land  sold  was  di- 
rected to  be  held  liable  for  the  payment  of 
the  purchase  money. 

Upon  the  petition  of  William  M'Clung,  an 
appeal  was  allowed  from  the  decree. 

The  cause  was  argued  in  this  court  by 
Samuel  Price  for  the  appellant,  and  William 
Smith  for  the  appellee. 

400  •TUCKBR,  P.     lamof  opinion  that 
there  is  no  error  in  the  decree  in  sub- 
stituting the  appellee  to  all  the  rights  and 
remedies   of    Callison    under    "-—    — '■-'■  — ' 


the  benefit  of  i 

Nor  do  I  think  there  was  any  error  in 
charging  upon  the  real  estate  bound  by  the 
original  judgment,  the  damages  and  costs 
in  the  court  of  appeals.  Had  an  execution 
by  elegit  been  sued  out,  it  must  have  in- 
cluded those  damages  and  costs,  and  must 
have  directed  the  levy  of  them,  as  well  as 
of  the  amount  of  the  original  judgment,  by 
extent  of  the  lands  whereof  the  defendant 
was  seised  at  its  date.  They  are  but 
emanations  of  that  judgment,  which  opens 
to  receive  them,  in  like  manner  as  the  in- 
terest of  the  debt,  and  the  fee  for  issuing  an 
execution,  though  accruing  subsequent  to 
the  judgment,  are  considered  and  taken  to 
be  part  of  it  or  appendages  to  it.  In  Eng- 
land, upon  a  writ  of  error  in  the  exchequer 
chamber  or  in  parliament,  to  a  judgment 
in  the  king's  bench,  the  damages  are  certi- 
fied to  that  court,  for  the  purpose  of  being 
included  in  the  execution,  which  can  only 
issue  from  it,  as  tne  record  itself  still  re- 
mains there.  Tidd's  Practice  1244;  Tidd's 
Prac.  Forms.539;  14  Vin.  Abr.  614;  2Wm8. 
Saund.  101;  z.  2  Lilly's  Entries  S7l.  So 
here,  the  affirmance  and  the  award  of  dam- 
ages are  certified  to  the  court  below,  whose 
clerk  is  directed  to  calculate  the 
401  amount,  *and  the  execution  issues  in- 
:luding  it  accordingly.  The  damages 
and  costs  in  the  appellate  court  thus  become 
appendages  to  the  original  judgment;  for 
the  judgment  of  affirmance  la  no  new  judg- 
ment. It  is  but  a  ratification  of  the  origi- 
nal judgment. 

Passing  over  the  objections  to  the  short- 
ness of  the  credit  allowed  and  the  supposed 
rigour  of  the  terms  of  sale,  which  I  think 
are  without  foundation,  these  being  matters 
of  sound  discretion,  and  there  being  noth- 
ing in  the  record  to  shew  it  was  exercised 
improperly,  (see  Perine  v.  Dunn,  4  Johns. 
Ch.  Rep.  140,  and  the  act  of  assembly.  1 
Rev.  Code,  ch.  66,  i  41,  p.  204,  which  an- 
thoriEes  a  sale  for  cash-  or  upon  credit,)  I 
proceed  to  consider  whether  the  appellant 
had  a  right  to  demand  that  the  other 
vendees  and  incumbrancers  should  con- 
tribute ratably. 

s  case  it  is  clear  that  had  Callison 
the  creditor  issued  his  elegit,  it  must  at 
law  have  comprehended  the  whole  of  the 
lands  In  the  hands  of  all  the  defendants, 
and  a  moiety  of  the  whole,  without  distinc- 
tion, would  have  been  extended  for  the  pay- 
ment of  his  demand.  The  plalntiS,  who 
seeks    in    equity    to   be   subrogated   to  bis 


judgment.    To  the  benefit  of  it   he  had  the  rights,  cannot  fairly  be  shorn   of  any  por- 
404 
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tion  of  the  remedy  by  the  necessity  of  com- 
ing- into  equity.  He  is  therefore  clearly 
entitled  to  charge  the  whole.  But  it  ia  no 
invasion  of  his  rights,  to  provide  that  the 
respective  parties  should  be  chargeable  as 
equity  would  direct,  provided  he  is  neither 
delayed  nor  deprived  of  any  portion  of  hia 
seoarity.  Of  this  he  does  not  complain; 
and  indeed,  as  I  understand  the  decree,  he 
is  not  delayed;  for  the  whole  of  the  lands 
are,  I  take  it,  to  be  advertised  together,  and 
then  sold  in  immediate  succession,  until 
enough  is  raised  to  pay  the  debt.  The 
question  then  is,  whether,  as  between  the 
defendants,  either  is  entitled  to  preference, 
and  what  should  be  the  order  of  liability  if 

they  are  not  to  be  charged  pro  rata. 
+02  *In  the  case  of  Conrad  v.  Harrison 
et  al.,3  l4eighS32,  8is*on  mortgaged 
360  acres  of  land  to  Brocli.  He  then  mort- 
gaged 285  acres  of  the  same  land  to  Harri- 
son, retaining  7S  acres:  and  he  afterwards 
again  mortgaged  the  whole,  including  the 
75  acres,  to  Conrad.  In  this  state  of  the 
incumbrances,  it  was  decided  that  as,  after 
the  mortgage  to  Harrison,  he  had  a  right 
to  demand  that  the  75  acres  reserved  in  the 
hands  of  Sisson  should  be  first  charged  by 
Brock's  mortgage,  so,  after  the  mortgage 
to  Conrad,  he  had  a  right  still  to  insist  on 
subjecting  the  same  75  acres  to  the  dis- 
charge of  the  prior  mortgage  as  far  as  it 
would  go,  for  his  indemnification.  This 
decision  rested  upon  the  plain  and  equitable 
principle,  that  if  there  be  a  mortgage  on 
two  acres,  and  the  mortgagor  sells  one  of 
them,  the  vendee  has  a  right  to  demand 
that  the  other  lot  retained  by  his  vendor 
shall  be  first  sold  to  satisfy  the  debt ;  and 
as  this  right  at  once  attaches,  it  cannot  be 
lost  by  a  sale  of  the  other  lot  to  a  third 
person,  but  he  must  sit  in  the  seat  of  his 
vendor,  and  be  first  liable.  This  principle 
bad  been  repeatedly  acted  upon  bj  chancel- 
lor Kent,  and  ts  also  recognized  and  ap- 
proved by  the  whole  court  in  Nailer  v. 
Stanley,  10  Serg.  &  Rawle  450.  455.  By  the 
unanimous  judgment  of  this  court,  it  was 
approved  in  the  above  mentioned  case  of 
Conrad  v.  Harrison  et  al. 

In  the  case  of  Beverley  v.  Brooke  et  al..  2 
Leigh  425,  it  had,  however,  been  decided 
that  where  a  judgment  is  obtained  against 
a  debtor,  who  afterwards  aliens  his  lands 
to  divers  alienees  by  divers  conveyances, 
all  the  lands'in  the  hands  of  the  several 
alienees  are  alike  liable  to  the  judgment 
creditor,  and  must  contribute  pro  rata. 
This  case  is  different  from  that  of  Conrad 
V.  Harrison  et  at.  as  it  is  the  case  of  a 
judgment;  and  that  difference  was  adverted 
to  by  the  judges  in  the  decision  of  Conrad 
V.  Harrison,  as  important.  It  was  not  ei- 
pressly  overruled,  and  it  cannot  be  dis- 
tinguished, I  think,  from  the  case  at 
403  bar.  We  must  therefore  either  "over- 
rule it,  or,  in  deferring  to  it,  we  must 
say  that  the  decree  in  this  case  is,  upon 
this  point,  erroneous. 

My  own  opinion  is  that  that  case  should 
be  reviewed,  as  one  of  the  most  distin- 
guished   judges    who   decided   it,  expressly 


it  appears  that  the  point  was  not  fully  dis- 
cussed, nor  were  the  respectable  authorities 
produced  which  have  since  been  brought 
before  the  court.  (10  Serg.  A  Rawle  450; 
Clowes  v.  Dickinson,  5  Johns.  Ch.  Rep.  235.) 
The  case  was  decided  by  only  three  judges, 
one  of  whom  having  since  distinctly  de- 
clared that  he  could  not  distinguish  it  from 
Conrad  v.  Harrison  et  al.  which  he  yet  de- 
cided the  other  way,  it  stands  now  as  the 
decision  of  only  two  judges,  and  so  is  no 
longer  an  authority  binding  upon  us. 

Upon  reviewing  this  case,  and  revolving 
the  principles  decided  in  Clowes  v.  Dicken- 
son and  Conrad  v.  Harrison  et  al.,  I  am 
compelled  to  say  that  I  think  those  princi- 
ples should  govern  it.  The  case  put  by 
chancellor  Kent,  of  a  judgment  binding 
lands,  is  precisely  the  case  ,of  Beverley  v. 
Brooke  et  al.  and  its  naked  statement  ex- 
hibits the  truth  and  applicability  of  the 
principle  laid  down  by  him.  The  case  put 
by  judge  Carr,  in  3  Leigh  539,  40,  is  apt 
and  forcible  for  its  illustration.  The  argu- 
ment, seems  to  me  unanswerable,  that  the 
right  of  the  prior  vendee  to  demand  that  his 
vendor's  land  should,  for  his  relief,  be  first 
charged  under  an  elegit,  cannot  be  taken 
away  without  his  consent.  The  conse- 
quences of  the  contrary  doctrine  are  also 
worthy  of  the  gravest  consideration.  A 
debtor  who,  after  judgment,  has  sold  part 
of  his  lands,  has  every  temptation  to  de- 
fraud his  grantee  of  his  right  to  resort  to 
the  residue  for  hia  relief.  He  has  every 
inducement  to  sell  that  residue  and  pocket 
the  price,  the  purchaser  holding  it  free 
from  more  than  a  pro  rata  charge.  It  is 
worth  nothing  in  his  own  hands,  but  by 
selling    it    to   another,    it    brings  profit  to 

himself. 
404         'It  is  said,  indeed,  that  the  law  has 

settled  the  rights  of  the  alienees.  It 
has  declared  that  all  are  in  xquali  jure,  and 
that  equity  cannot  control  the  law.  I  do 
not  think  so.  Admit  that  all  are  upon 
equal  footing  at  law,  the  question  still 
recurs  whether  one  may  not  have  superior 
equity  to  another.  This  is  admitted  as  it 
respects  the  vendor  himself.  If  the  elegit 
takes  (as  in  strictness  it  must  take,  and  as 
In  fact  it  usually  does  take)  all  the  lands, 
as  well  the  alienee's  as  the  debtor's,  the 
alienee  has  no  relief  at  law,  but  yet  he  may 
have  relief  in  equity  against  the  debtor 
himself.  Why?  Because  he  has  superior 
equity.  So  if  all  are  alienees,  they  are  all 
in  asquali  jure  at  law,  but  the  prior  has  su- 
perior equity  over  the  latter.  He  had,  be- 
fore the  last  alienation,  an  equitable  right 
to  charge  the  land  so  aliened.  Has  he  lost 
that  right  by  the  last  alienation?  Does 
not  the  last  alienee  take  subject  to  that 
equity?  Assuredly,  if  he  purchased  with 
notice  of  it.  He  had  notice  of  the  judg- 
ment, and  that  it  bound  his  land.  If  he 
had  notice  that  there  were  other  lands 
which    were   bound  by  it,  and  which  were 

Ercviously  aliened,  he  had  notice  that  what 
e  was  buying  was,  in  his  vendor's  hands, 
bound    for  their  indemnity.     If  he  did  not 
he   must  protect  himself,  if  at 


(enounced  it  in  Conrad  v.  Harrison,  and  as   all,  by  a  plea  of  his  purchase  without  notice 
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of  the  equitable  rights  of  prior  alienees. 
This  hsB  not  been  done  in  the  present  case. 
If  therefore  it  be  admitted  that  the  last 
alienee  can  protect  himself  at  all,  it  is  not 
upon  the  principle  that  he  is,  in  equity,  in 
aequali  jure,  but  upon  the  g-round  that  he 
purchased  vrithout  notice  of  the  equitj,  and 
is  therefore  not  afFected  bj  it.  It  is  possi- 
ble that  this  might  protect  him  ;  but  as  to 
this,  I  do  not  think  it  necessary  now  lo  give 
an  opinion.  It  is  enough  here  to  say,  that 
where  the  last  alienee  cannot  so  protect  him- 
self, he  must  be  the  first  to  suffer  in  equity. 
j(j5  *Thenext  error  assigned  is  the  fail- 

ure to  ascertain  whether  the  rents  and 
profits  would  not  pay  the  debt  in  a  reason- 
able time.  To  this  it  may  be  answered,  1. 
that  the  defendant,  not  having  asked  the 
enquiry,  is  presumed  to  have  waived  it. 
Manns  v.  Flinn's  adm'r,  reported  ante,  p. 
93,-2.  That  the  price  of  the  property  {200 
dollars)  is  a  sufficient  assurance  that  the 
rents  of  half  of  it  would  be  inadequate  even 
to  pay  the  interest. 

Thus  far  1  have  been  able  to  discover  no 
error  in  the  decree.  But  I  am  of  opinion 
that  in  some  other  points  it  is  clearly  erro- 
neous. First,  the  decree  is  for  interest  on 
the  aggregate  sum  of  362  dollars  64  cents, 
instead  of  the  original  sum  of  148  dollars 
63  cents.  Secondly,  the  equity  of  redemp- 
tion in  the  land  conveyed  in  trust  for  With- 
row  should  have  been  first  sold  out  and  out, 
— not  a  moiety  only,  but  the  whole.  Haleys 
T.  Williams,  1  Leigh  140,-3.  If  that  fell 
short  of  satisfying  the  demand,  then  the 
tract  conveyed  to  the  appellant  should  have 
been  nest  sold,  and  so  in  succession,  until 
thedebtshonlri  be  satisfied,  or  one  half  in 
value  of  the  whole  lands  should  be  sold. 
For  had  the  elegit  been  executed,  one  half 
of  each  tract  would  not  be  extended,  but  one 
half  of  thcwhole  lands,  and  that  half  which 
was  last  sold  should  bare  the  burden.  See 
Harvey  v.  Woodhouse.  Kelyng's  Rep.  3. 

STANARD,  J.,  dissented  from  the  opin- 
ion that  the  lien  existed  from  the  date  of 
the  original  judgment,  for  the  damages  and 
costs  to  which  the  creditor  became  entitled 
by  the  judgment  of  affirmance;  and  also 
from  the  opinion  that  a  court  of  equity 
should  not  compel  the  alienees  to  contribute 
pro  rata,  considering  that  on  this  point, 
and  those  Sowing  from  it,  the  decision 
ought  to  conform  to  that  in  Beverley  v. 
Brooke  et  al.  But 
PARKER,  J.,  concurring  with  the  presi- 
dent, the  decree  was  merely  reversed 
406  in  those  things  wherein  it  "was  de- 
clared to  be  erroneoas  in  the  opinion 
of  the  president,  and  in  all  other  things 
was  affirmed.  The  cause  was  sent  back, 
that  the  decree  might  be  reformed,  and  the 
case  proceeded  in  according  to  the  princi- 
ples declared  by  the  majority  of  the  court. 

Pierce's  Adm'r  &G.  v.  Trigg's  Heirs. 

Julir.  IBKI.  Le«l9burjt. 

(Absent  5>TANABD*  anil  Bbookb.  J.) 

Chaacarr  JariidlcIlMi -dak  ol  Inlsot'i  Laad.t-The 


qneaUoD.  wbetber  tbere  exists  la  tbe  coons  at 
chancery  of  Vlrslula,  Id  auy  other  caws  tbau 
those  la  which  tbe  statale  give*  It.  power  to 
decree  tbe  sale  of  Istant's  real  estate  niKia  tbe 
Eround  that  It  will  be  for  bis  advasUEe.  eialD- 
ineil  by  Tdcksh.  f. 
Putecnhlp-RealBAste-WlMnPaTUwrsiilp  Property 
— (tUHUolSurvlvliix  Partner.: -Where  Uod  1h  par- 
chased  by  two  partners  for  partnenhlp  purposes 
with  pannersblp  funds,  and  Is  used  at  a  part  of 
tbe  Block  In  trade'  a  court  of  equity  deemg  aoch 
land  partnership  property  :  aod  t)ioo«ti.  If  the 
coDveyance  has  been  made  to  both  partners, 
there  will,  upon  tbe  death  of  one.  para  t»  bin 
heirs  a  leeal  title,  yet  the  whole  beneflclai  Inter- 
est devolred  apon  the  anrvlvar.  and  he  may  ane 
tbe  heirs,  compel  a  sale,  and  dispose  of  the  pro- 
ceeds as  be  would  dispose  of  the  personal  estate  of 
tbeftrm.  So  beldby  Ttjcuni.  F-.aud  Cabbll,  J..— 
dlstentlente  Parkib.  J. 

been  supposed  and  contended  by  some,  and  even 
decided  by  conrta.  that  a  court  of  chancery  la  a 
eeneral  guardian  of  Infants  within  Ita  lurlsdlctlon. 
and  has  an  Inherent  power  to  decree  a  sale  of  their 
real  estate  whenever  It  la  for  tbelr  adrantace  to  do 
so.  In  Virginia,  there  haa  been,  I  believe,  no  ex- 
press adjudication  of  the  questlou.  Prcbuisht 
TncKui  pronounced  a  very  decided  opinion  acalnsL 
auch  JarladlctloQ  la  the  case  of  Pirra  t.  Triag.  10 
LtieK  400.  and  ihourb  what  he  said  on  that  sabjecl 
waa  only  an  oblttr  dictum,  yet  It  haa  beea  generally 
regarded  and  acted  upon  as  a  sound  eiposlUon  of 
tbe  law.  I  think,  however,  that  tbe  question  onsbt 
now  tobecoDBldered  assettled  la  this  state,  and  In 
accordance  with  the  ylewa  of  Pbbsidiht  TtujKBB. 
especially  as  that  aeema  also  to  have  been  the  view 

acted,  first  In  passing  special  acts  for  the  sale  of 
real  estate  of  Infanta,  as  was  formerly  the  case,  aud 
tbeu  In  pasatng  general  acts  on  the  subject,  and 
extending  them  from  time  to  time,  as  necessity  or 
convenience  seemed  to  require.  It  la  nnder  these 
general  acts,  or  one  or  more  of  them,  therefore. 
that  the  lurladlctlonof  a  courtof  equity  to  sell  the 
real  estate  of  Infants,  on  tbe  ground  of  Infancy 
merely,  must  be  derived.  Pbibiusht  Momcurb. 
dellverlEB  the  opinion  of  the  conrt.  In  Faulkner  t. 
DavlB,  IS  Oratt.  MB.  Judos  Mohccbi  then  proceeds 
to  briefly  review  these  statutes. 

The  principal  case  was  also  cited  on  this  subject. 
In  Rluker  v.  Strelt.  Karatt  M7:  Gumming  v.  Simp- 
son <Va-),  1  S.  E.  Rep,  W2-  See  also,  monographic 
nolt  on  "Infants"  appended  to  Caperton  ».  Gregory. 
n  OratL  605:  mouographlc  not/  pn  "Guardian  and 
Ward"  appended  to  Barnam  v.  Frost.  IT  Gratt.  m. 
tPartnenblps— Reel  Bitate  —  Wbea  PsrtDarablp 
Property.— As  a  general  rule,  real  estate  purchased 
for  partnership  pnrpoaes  and  appropriated  to  those 
and  paid  for  witb  partnership  funds,  be- 
comes partnership  property.  Hancock  v.  Talley.  t 
Va.  Dec.  IIS:  /eol-noti  to  Brooke  v.  Washington.  S 
Oratt.  S48. 

Par»nalty.-ln  equity,   real   estate 

purchased  with  partnership  fuuds  for  partnership 

treated  as  personalty,  and  not  as  realty. 

Is  beld  liable  to  the  satlsfacUon  of  tbe  debts  of 

ihip,  locladlng  debts  due  to  any  one  or 

members  of  the  Drm.  In  preference  to  the 

Individual  debts  of  the  partners.    DIggs  v.  Drown. 

78  Va.  Hi.  citing  principal  case.    To  the  same  effect. 

principal  case  also  cited  lii/aa(-itM«  to  Christian 
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id  Partxr.t 

r  avainac  tbe  bcirs 
.  Hceka  a  sale  of  lands 
parcbased  by  the  two  partners,  upon  the  arroDod 
tbat  such  sale  will  be  tor  tbebeoeat  of  alllmer- 
ealed  ia  the  iiroperty  :  and  a  decree  Is  accordluely 
made  for  Ibe  sale,  reservlnr  liberty  to  the  heirs, 
who  are  iDfabts.  to  sbew  caaae  asalnst  It  wlthto  a 
certain  time  after  chey  come  of  ace.  After  the 
■ale  ban  been  made  and  confirmed,  and  the  pnr- 
cbasers  niider  the  decree  hare  sold  acaln.  the 
IbfantB  attain  full  age.  come  forward  wltbln  tbe 
time  llmlled.  and  sb«w  canse  by  an  answer  to 
tbe  first  bill,  and  by  a  cross  bill.  The  fact  tbat  tbe 
land  was  orltinally  parchaaed  for  parcnersblp 
parposes  with  partaershlp  funds,  thoneb  not  the 

emund  of  tbe  original  decree,  and  notsutD- 
407       clently    'appearlnir    at   tbat    time.    Is     now 

clearly  ascertained  from  the  bill,  answers 
and  cross  bllL  Biui.  that  as  tbls  fact.  If  it  had 
appeared  to  the  court  wblcb  made  tbe  decree  ol 
sale,  would  have  been  sufflclent  to  aucboriie  that 
decree,  tbe  same  onsbt  not  now  to  be  set  aside. 
By    TDCKiB.    P..  and    Cabkll.   J..— dlsseatiente 


partner  aralnst  the  ii 


bill  b 


t  heirs  of  a  deceased 
if  partnership  land,  a  decree 
for  the  sale  beln«  made,  after  tbe  Infants  come  of 
ace  they  sbew  tor  cause  atalnst  the  decree,  that 
tbe  sarrlTlns  partner  was  largely  Indebted  to 
tbe  firm.  Per  Tuckbii.  P.,— tbe  fact  does  not 
appear,  and  If  It  had  appeared  at  the  date  of  tbe 
decree,  It  coald  not  have  arrested  tbe  sale,  bnt 
would  only  have  arrested  the  funds. 
SaBs-JitdlclBl  Salel-Protectloa  ol  PHKhuer  witb- 
BBt  Netlce-CaM  at  Bar— a  sale  belnit  made  nnder 
a  decree,  the  deed  from  the  cammlssloDer  to  the 
purchaser  recites  the  decree,  and  the  cause  In 
which  U  was  made,  and  also  the  fact  of  the  pur- 
chase money  not  belnir  payable  at  tbe  time  of 
making  tbe  deed.  The  proceedings  in  that  canse 
sbew.  that  when  the  court  confirmed  the  sale  by 
tbe  commissioner,  it  directed  the  bond  to  be  filed 


T.  EUls,  1  Qratt.  Nt:  WbeaUey  t.  Calhoun.  IS  Leigh 
xn. 

fUaenea  asalnal  lolanU— BHeet.— An  Infant  cannot 
annul  a  decree  wltnout  cause,  simply  because  of 
Infancy,  as  tbe  stalDte  demands  tbat  he  sbow  caase. 
An  Infant  Is  as  much  bound  by  a  decree  as  an  adult. 
It  Is  Just  as  final  and  conclusive  as  to  matteru  prop- 
erly adjudged,  only  tbat  be  Is  saved  tbe  right, 
wltboutregard  to  limitation  baningadnlts.untllslx 
months  after  his  majority,  wlthonl  going  to  an  ap- 
pellate court,  to  sbow  cause  to  the  same  court  which 
rendered  the  decree  why  it  ought  to  set  it  aside. 
That  cause  must  be  Just  what  would  relieve  au 
adult  from  It.— error  In  tbe  record,  fraud,  or  sur- 
prise. t.anerty  V.  Lafferty.  «  W.  Va.  786,  M  S.  E. 
Rep.  Stt.  citing  tbe  principal  case:  Hull  v.  Hull,  M 
W.  Va.  1;  Zlrkle  V.  McCoe.  »  Oratl.  517  (which  also 
cited  the  principal  case):  Parker  v.  McCoy,  loOratt. 
KM. 

See  farther,  monographic  nole  on  "Infants''  ap. 
pendedloCapertonT,aregorj,llOratt.  MS:  mono- 
graphic nott  on  "Decrees"  appended  to  Evans  v. 
Spnrgln.  li  Qratt. SIS, 

U«ik9al  Sale*- Validity -Parcbuer  Moat  B«  a 
Party.^See.  on  this  subject.  /ool-noU  to  L^ndons  v. 
Echols.  iTOralt.  IS:  fool-note  to  Bnchanan  v.  Clark, 
loaratLl«l:/<M(.iw(«  to  Parker  V.  UcCoy.  10  Qratu 


subject  (o  I 

Instead  of  r< 
purchase  m 
commissioner 


future  order  of  the  conrt.  but 
ning  the  title  Lo  tbe  land  nntll  the 
!y  should  be  paid.  It  directed  Ibe 
>  the  purchaser. 


lew  that  any  order  w 
for  delivering  np  tbe 
-s  lobe  that  tbe  clerk. 


Tbe  proceedings  do 
ever  made  by  the  i 
bond  :  but  the  fact . 
wltboot  such  order,  delivered  It  up.  on  a  receipt 
being  filed  for  tbe  amoont  thereof.  Tbis  receipt 
was  given  by  a  person  In  his  own  right,  as  to  part, 
and  in  right  of  certain  Infanu  for  whom  be  was 
ttnardlan.  as  lo  tbe  resldne.  When  tbe  Infants 
come  of  age.  their  guardian  and  his  sureties  are 
lusolvenL  Tbe  infants  allege  that  tbousb  tbe 
receipt  was  given,  no  money  was  la  fact  paid,  and 
for  their  proportion  of  tbe  purchase  money  they 
seek  to  charge  the  property  in  tbe  hands  of  a 
defendant  who  obtained  UUe  from  the  person  to 
whom  tbe  commissioner  conveyed  the  property. 
Tbe  defendant  claims  to  be  a  purchaser  for  valu- 
able consideration  withont  notice  :  and  there  is 
no  proof  thai  If  the  money  had  not  been  paid. 
the  defendant  knew  that  fact  when  be  purchased, 
Huj)  by  two  Judges,  tbat  the  defendant  Is  not 
responsible  for  the  purchase  money, 
Saag-Partnenhlp  Land-Srie  Snb|Mt  to  tocoa* 
braace*1— node  of  ReUet-Caw  at  Bar.— A  sale  being 
made,  under  a  decree,  of  partnership  lands,  tbe 
title  to  a  moiety  whereof  was  In  the  Infant  chil- 
dren of  tbe  deceased  partner,  they,  upon  coming 
of  age.  under  the  liberty  reserved  to  them,  sbew 
caose  against  tbe  decree,  and  seek  to  set  tbe  sale 
aside  TbIs  the  conrt  refuses  to  do.  Bnt  Inas- 
mach  as  tbe  sale  was  made  subject  to  the  clalma 
todowerofonevridowwbohad  no  title  there t«. and 
of  another  who  does  not  appear  ever  to  have 
08  •asserted  a  tilte,  and  as  thereby  the  property 
may  have  been  sold  for  less  than  it  would 
bare  brought  If  sold  free  of  incnmbrances.  Hbu> 
that  proceedings  should  be  Instituted  to  ascertain 
the  troe  valne  of  the  property  at  the  date  of  the 
sale,  if  the  same  had  been  sold  free  of  all  incum- 
brances, on  tbe  credit  allowed  by  the  decree:  and 
tbat  one  half  the  excesx.  if  any,  over  and  above 
the  price  for  which  it  was  then  sold,  be  decreed  to 
be  paid  into  court  lo  Ibe  credit  of  the  personal 
representative  of  tbe  deceased  partner,  and  If  not 
paid  by  a  short  day,  that  it  be  made  chargeable 


EH,  Tbe  principal  case  was  cited  In  Londons  v. 
Echols,  noratt.  IV:  Heermans  v.  Monla«ne.  t  Va. 
Dec.  IB:  EstlU  v.  McCUntlc.  II  W.  Va.  *as. 

See  generally,  monographic  noti  on  "Judicial 
Sales"  appended  to  Walker  v.  Page,  31  Oratt  OU. 

^Putoershlp  Realty— Dower.— It  Is  well  settled  In 
Virginia,  as  it  is  In  England,  tbat  real  estate  pur- 
chased vrlth  partnership  funds  for  partnership  pur- 

inbject  to  dower  or  curtesy  in  favor  of  the  consort 
of  a  deceased  partner.  Parrlsb  v.  Parrlsb.  88  Va. 
ISi.  U  S.  E.  Rep,  K££.  citing  tbe  principal  case. 

In  Martin  v.  Smith.  i6  W.  Va.  HS.  tbe  principal 
case  is  cited  as  authority  for  tbe  propotillion  tbat  a 
widow  Is  not  entitled  to  dower  In  partnership  lands 
purchased  with  partnership  funds  for  partnership 
purposes  udUI  tbe  partnership  debts   have   been 


paid. 

The  principal  case  was  distinguished  in 
Davlsson.  2  Rob,  401, 

See  farther  on  tbis  sublecl.  monographic  i»(*  on 
"Dower"  appended  to  Davis  v.  Davis,  %  Qratt.  B8T: 
arMcie  in  *  Va.  I^w  Reg.  aiO-«l*- 1  v  v  '  -^.r  I  v 
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On  the  17th  of  October  1814.  Lilburn 
Henderson  filed  a  bill  in  the  superior  courl 
of  chancery  holden  at  Wjthe  courthouse, 
setting  forth,  that  in  the  lifetime  of  Wil- 
liam Trigg,  a  mercantile  partnership  ex- 
isted between  the  complainant  and  him, 
which  continued  until  his  death.  That 
during-  their  said  partnership,  they  pur- 
chased a  lot,  with  the  buildings  thereon, 
on  the  main  street  in  the  town  of  Abing- 
don, and  two  bacli  lota  in  said  town.  That 
the  aatd  lots  were  conveyed  to  them  jointly, 
and  occupied  by  them  for  some  time.  Thai 
Trigg  died  without  having  dissolved  the 
copartnership,  or  made  any  arrangement 
for  a  division  of  the  properly.  That  the 
property  is  of  such  a  nature,  and  so  situ- 
ated, that  it  cannot  be  divided,  nor  can  il 
be  rented  for  a  sum  bj  any  means  adequate 
to  its  value;  that  it  ib  daily  decaying,  and 
fast  going  to  ruin;  that  large  repairs 
necessary  to  be  made,  to  preserve  it 
render  it  tenantable ;  but  that  each  of  the 
parties  interested  is  unwilling  and  refuses 
to  expend  money  in  repairs.  That  very 
little  rent  can  be  obtained  for  the  property, 
and  the  prospect  of  renting  daily  becomes 
worse.  That  although  the  property  cannot 
be  rented  for  a  sum  sufGcient  to  pay  the 
taxes  and  keep  It  in  tenantable  repair,  yet  i' 
could  be  sold  for  its  value,  which  is  consid 
erable,  and  there  is  a  prospect  at  present 
of  selling  it  very  advantageously.  That 
the  complainant  has  intermarried  with 
Kachael,    aged    22,    the   widow    of  William 

.  Trigg,  and  thereby,  in  addition  to 
409  partnership  interest  in  *said  property, 
acquired  his  wife's  right  of  dower 
therein.  That  as  the  partner  of  Trigg,  ha 
acquired  by  the  purchase  a  moiety  of  the 
property.  That  a  certain  Sarah  Hamilton. 
a  young  woman,  and  widow  of  Frederick 
Hamilton  who  formerly  owned  the 
property,  claims  dower  therein  and 
brought  suit  therefor;  and  if  her  right  of 
dower  cannot  be  purchased,  the  said  prop- 
erty vill  be  absolutely  worthless  during  the 
continuance  of  her  interest  therein ;  but  the 
complainant  is  not,  nor  are  the  heirs  of 
Trigg,  wilting  to  advance  money  for  the 
purchase  of  her  right  of  dower.  That  Trigg 
died  leaving  four  children,  William,  Daniel, 
Connally  and  Lilbnrn,  who  are  his  heirs, 
and  John  J.  Trigg  has,  by  the  county  court 
of  Washington,  been  appointed  their  guard- 
ian. That  John  J.  Trigg  is  fully  sensible 
of  the  necessity  of  selling  the  said  property, 
and  the  great  advantage  his  wards  would 
derive  therefrom,  but  doubts  his  power,  an 
guardian,  to  sell  the  lands  of  his  wards. 
The  prayer  of  the  bill  is,  that  the  children 
of  Trigg  before  named,  by  their  aaid  guard- 
ian, may  be  made  defendants  and  answer 
the  same ;  that  the  court  will  decree  a  sale 
of  the  property  on  such  terms  and  in  sucb 
manner  as  it  shall  deem  most  beneficial  to 
all  parties;  and  that  the  complainant  have 
such  other  and  farther  relief  as  is  just  and 
equitable. 

On  the  day  the  bill  was  filed,  John  J. 
Trigg  answered  it  in  his  own  name.  The 
respondent  states,  "that  he  believes  the 
allegations  in  said  bill  are  true :  that  a  sale 


of  said  property  will  be  beneficial  to  his 
wards,  and  this  respondent  would  have  sold 
the  same  himself,  had  the  law  conferred 
upon  him  suSicient  power.  He  therefore 
has  no  objection  that  your  honour  shall 
enter  up  a  decree  directing  a  sale  of  said 
houses  and  lots  for  cash."  The  answer  was 
sworn  to. 

On  the  day  that  the  bill  and  answer  were 
filed,  the   cause,    by    consent    of    the   com- 
plainant   and   of   the  guardian,  was  set  for 
hearing  thereupon,  and   the  next  day 

410  'it  came    on    to  be  heard.     The  court 
was  of  opinion,  however,    that  it  was 

not  ready  for  a  decree,  inasmuch  as  the  an- 
swer of  the  infant  defendants  was  not  filed, 
and  therefore  continued  the  cause  until  the 
next  term,  and  gave  leave  to  the  said  de^ 
fendants  to  file    their   answer  by  their  said 

Before  the  next  term,  John  J.  Trigg 
resigned  his  guardianship,  and  the  county 
court  appointed  Henderson  guardian. 

On  the  15th  of  May  1815,  on  the  motion 
of  the  plaintiff  and  for  reasons  appeari 
to  the  court  of  chancery,  ' 
that  Abram  B.  Trigg  be  appointed  guardian 
ad  litem  to  the  defendants. 

The  next  day.  an  answer  was  filed  in  the 
name  of  the  infant  defendants  by  their 
said  guardian  ad  litem,  stating,  "that  they 
believe  it  is  true  that  their  father  William 
Trigg  deceased  and  the  complainant  were 
partners  in  merchandise  for  a  considerable 
time  before  the  death  of  the  said  William, 
and  that  the  houses  and  lota  now  sought  to 
be  sold  by  the  complainant  were  purchased 
out  of  the  joint  funds  of  the  said  partners; 
that  the  same  were  always  considered  as 
forming  so  much  stock  in  the  aaid  trade  of 
merchandise,  the  most  valuable  part  of 
which  houses  and  lots  was  made  use  of  by 
them  as  a  storehouse.  They  farther  state, 
that  they  are  perfectly  willing  the  said 
houses  and  lots  shall  be  sold  as  prayed  for 
bj  the  complainant  in  bis  bill,  because  they 
think  it  would  conduce  much  to  their  inter- 
est, whether  the  same  be  viewed  as  real  or 
personal  estate.  The  continual  decay  of 
the  houses,  the  destruction  which  houses 
always  experience  when  rented,  their  situ- 
ation in  a  town  where  there  are  no  adequate 
means  provided  for  preventing  or  suppress- 
ing fire,  and  where  a  recent  event  proves 
that  danger  is  not  only  to  be  apprehended 
from  that  quarter  by  accident,  but  that 
there  is  good  reason  to  believe  some  person 
or    persons   are   so  hostile  to  the  said 

411  town,  or  some  of  its  inhabitants,  'as 
to  put  into  operation,    willingly,  that 

destructive  element— are  all  reasons  for  dis- 
posing of  said  property-  In  addition  to 
which,  the  respondents  state  that  if  the  said 
property  shall  be  considered  as  real  estate, 
being  held  jointly  by  these  respondents 
and  the  complainant,  and  the  indivisible 
nature  of  the  property,  make  the  manage- 
ment  of  it  extremely  inconvenient,  and, 
should  not  the  utmost  harmony  prevail  be- 
tween the  complainant  and  th^se  re- 
spondents or  their  guardian,  utterly 
impracticable." 
On  the  19th  of   May  1815, /ttfe  cportJ  npon 
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tlie  bin  and  answers,  decreed  that  the 
'  bouses  and  lots  in  the  bill  mentioned  be 
■old,  subject  to  the  claim  of  dower  of 
Rachael  Henderson  and  Sarah  Hamilton. 
The  time  and  place  of  sale  were  directed  to 
be  advertised  at  the  door  of  the  courthouse 
of  Washing-ton  county,  and  in  the  news- 
paper published  nearest  the  premises,  for 
at  least  six  weeks,  and  the  sate  was  directed 
to  be  upon  the  premises,  to  the  highest 
bidder,  upon  a  credit  of  twelve  months, 
bond  with  good  security  being'  talien  from 
the  purchaser  for  the  payment  of  the  pur- 
chase money. 

Benjamin  Estill,  who  by  the  decree  was 
atithorized  to  act  as  commissioner,  reported 
that  sale  was  made  pursuant  to  the  decree, 
oa  the  20th  of  July  1815 ;  that  Martin  Beatty 
and  Lilburn  L.  Henderson,  merchants  of 
the  town  of  Abingdon,  became  the  pur- 
chasers for  the  sum  of  2500  dollars;  and 
that  they  had  entered  into  bond,  with  «uf6- 
cient  security,  to  pay  that  sum  at  the  ex- 
piration of  twelve  months. 

There  being'  no  exceptions  to  the  report, 
the  court,  on  the  18th  of  October  1815,  de- 
creed that  the  same  be  confirmed;  that  thp 
bond  be  filed  subject  to  the  future  order  of 
the  court;  that  the  commissioner  convey 
the  property  to  Henderson  4  Beatty,  with 
special  warranty ;  and  that   each   party  pay 

412  *Tbe  commissioner  had  in  fact  made 
a  conveyance  before  the  order  di- 
recting the  same.  The  deed  bears  date  the 
27th  of  July  1815,  and  was  admitted  to  rec- 
ord the  same  day.  It  recites  the  previous 
decree,  and  the  sale  in  pursuance  thereof, 
and  purports  to  be  in  consideration  of  a 
note  executed  by  Martin  Beatty  and  Lil- 
burn L.  Henderson  for  the  sum  of  12500 
dollars,  payable  twelve  months  after  the 
day  of  sale. 

The  bond  filed  subject  to  the  future  order 
of  the  court,  wasdelivered  up,  without  such 
order,  on  the  17th  of  July  1817,  upon  the 
following  receipt  being  filed : 

"Abingdon.  31st  March  1817.  This  day 
received  of  the  firm  of  Henderson  &  Beatty 
2500  dollars  and  the  interest  thereon,  in 
full  of  a  note  executed  to  Benjamin  Estill 
esq.  commissioner  Ac.  for  that  sum  payable 
at  12  months,  which  note  was  executed  to 
the  commissioner  for  the  purchase  of  the 
houses  and  lots  in  the  town  of  Abingdon 
by  the  said  Henderson  A  Beatty,  and  was 
by  the  said  commissioner  liled  among  the 
papers  in  the  high  court  of  chancery  at 
Wythe  courthouse,  in  the  cause  L.  I..  Hen- 
derson surviving  partner  of  Henderson  (k 
Trigg,  plaintifi,  against  William,  Daniel, 
Connally  and  Lilburn  Trigg,  heirs  of  Wil- 
liam Trigg  deceased ;  which  sum  I,  Lilburn 
L.  Henderson  guardian  of  the  infant  chil- 
dren of  William  Trigg  deceased  have  this 
day  received  in  my  character  as  guardian 
aforesaid."  (Signed)  "L.  L.  Henderson, 
for  himself  and  as  guardian  of  the  said  de- 
fendants." 
"Teste,  Daniel  Rogan." 

Before  the  19th  of  April  1820,  Henderson 
died.     On    that   day,    Kachael    Henderson, 


his  widow,    and    the  mother  of  the  infant    this 


defendants,  was  by  the  county  court  ap- 
pointed their  guardian. 

On  the  2d  of  May  1820,  a  deed  was  made 
between  Martin  Beatty   surviving  partner 
of  Henderson  &  Beatty,  and  Rachael  Hen- 
derson the  widow  of  Lilburn  L.  Hen- 

413  derson,   'of  the  one  part,    and    David 
Pierce  of  the  other,   purporting   to  be 

in  consideration  of  the  sum  of  5000  dollars, 
and  for  that  consideration  conveying  the 
property  to  Pierce,  excepting,  however,  the 
dower  claim  of  Sarah  Hamilton  in  one  of 
the  lots.  Rachael  Henderson  by  this  deed 
releases  to  Pierce  all  claim  which  she  may 
have  to  dower  in  the  lots,  either  by  her 
marriage  with  William  Trigg  her  first  hus- 
band, or  with  Lilburn  L.  Henderson  her 
last. 

The  deed  was  made  and  the  transaction 
managed  by  John  H.  Fulton,  as  the  attor- 
ney in  fact  of  Beatty  who  had  gone  out  of 
the  commonwealth.  Fulton  paid  mrs.  Hen- 
derson, for  the  dower  rights  so  released  by 
her,  500  dollars  in  bonds  Ac.  belonging  to 
the  firm.  And  Pierce  gave  the  firm  of 
Henderson  Be  Beatty  credit,  in  their  account 
with  him,  for  SOOO  dollars  the  price  of  the 
property  so  conveyed  to  him,  leaving  the 
balance  of  Pierce's  account  against  Hen- 
derson A  Beatty  still  due. 

Time  having  been  allowed  the  infant  de- 
fendants, by  the  decree  of  the  i9th  of  May 
1815,  to  shew  cause  against  the  same  for 
six  months  after  they  should  respectively 
attain  the  age  of  21  years,  and  William 
Trigg,  the  eldest  of  them,  having  attained 
his  age  on  the  8th  of  January  1828,  appli- 
cation was  made  by  him  on  the  4tb  of  June 
1323  to  be  permitted  to  shew  such  cause. 
The  case  was  thereupon  revived  in  the 
name  of  Daniel  Rogan  and  Joseph  C.  Trigg 
as  executors  of  Henderson,  and  William 
Trigg  filed  his  answer,  insisting  that  when 
the  sale  was  made,  it  was  not  necessary  or 
proi>er.  The  language  of  the  answer  is  as 
follows:  "The  said  firm  of  Henderson  A 
Trigg  was  not  indebted  at  the  death  of 
William  Trigg,  having  made  a  handsome 
profit  during  tlie  partnership.  The  private 
estate  of  William  Trigg  did  not  require  a 
sale  of  said  property,  his  personal  estate 
having  been,  at  the  period  of  his  death,  if 
honestly  administered,  not  only  sufBcient 
for  the  payment  of  his  debts,  but  also  suffi- 
cient to    maintain    and    educate    his 

414  'children,  and  afFocd,  in   addition,    a 
handsome    property    to    each    of    his 

children."  The  respondent  further  con- 
tends that  the  price  obtained  for  the 
property  was  inadequate.  Then,  after  men- 
tioning that  Henderson  procured  himself  to 
be  appointed  guardian  for  the  respondent 
and  his  brothers,  the  answer  proceeds  as  fol- 

"Tbe  said  Lilburn  L.  Henderson,  a  short 
time  after  his  appointment  as  guardian  of 
this  respondent  and  his  brothers,  executed 
a  receipt,  from  himself  in  his  own  right 
and  as  guardian  as  aforesaid,  to  himself, 
or  rather  to  said  Henderson  A  Beatty.  for 
the  purchase  money  due  on  the  bond  for  the 
said    property,    which    had   been  placed  in 


by   the  commissioner  who  sold 
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the  eaid  property  under  the  decree  afore- 
said, and  thus  obtained  poBseBsioii  of  the 
same.  Your  respondent  expressly  cYiAtge*, 
however,  that  the  said  firm  of  Henderson  & 
Beatty  had  not,  at  the  time  when  the  said 
receipt  was  given,  paid  any  part  of  said 
bond,  nor  have  they  yet  paid  any  part  of 
the  same.  On  the  contrary,  the  said  firm 
of  Henderson  &  Beattj  was  at  that  very 
time  largely  indebted  to  the  firm  of  Hen- 
derson &  Trigg  for  Roods,  which  debt  yet 
remains  unpaid.  The  said  Lilburn,  as 
your  respondent  expressly  charges,  exe- 
cuted the  said  receipt  for  the  fraudulent 
pur^se  of  pcaseesing  himself  of  said 
bond  without  having  paid  any  part  thereof. 
The  said  bond  yet  remains  entirely  due 
and  unpaid.  It  is  of  no  benefit  to  this  re- 
spondent that  he  might  perhaps  charge  the 
sureties  which  the  said  Henderson  gave  on 
his  bond  as  guardian,  because  they  are 
also  chargeable  with  other  very  large  sums 
which  came  into  the  hands  of  said  Hender- 
son as  guardian  of  your  respondent  and  his 
brothers,  for  which  he  hath  never  ac- 
counted, and  which  the  said  sureties  are 
utterly  unable  to  pay,  as  well  as  to  pay  this 


The 


ther 


B  that  the 


sale  ought  either  to  be  entirely  annulled, 
or  the  respondent  and  his  brothers  held  en- 
titled to  their  lien  on  the   property   for   the 

said  purchase  money  and  interest. 
41S         "00  the  27th  of  May  1829,  upon  the 

motion  of  the  defendants,  leave  was 
given  them  to  file  a  cross  bill;  and  David 
Pierce  and  John  M.  Preston  were  ordered 
to  be  made  defendants. 

The  cross  bill  was  accordingly  filed  the 
next  day,  in  the  name  of  William  K.  Trigg. 
This  bill  sets  forth  that  William  Trigg  de- 
ceased, in  his  lifetime,  formed  a  partner- 
ship with  Henderson,  which  was  carried  on 
for  several  years  before  his  death,  and 
realized  a  large  profit,  one  half  of  which, 
in  addition  to  the  whole  of  the  capital  stock 
furnished  by  him,  belonged  to  William 
Trigg.  It  also  sets  forth  that  during  the 
continuance  of  the  partnership,  the  houses 
and  lots  mentioned  tn  the  original  bill  were 
bought  with  the  partnership  funds.  And 
it  insists  that  when  the  original  suit  was 
brought  for  the  sale  of  said  houses  and  lots, 
there  was  not  only  no  necessity  for  the  sale 
of  said  property,  but  as  Henderson  had  re- 
cieved  and  applied  to  his  own  use  the  whole 
of  the  capital  of  Henderson  A  Trigg,  as 
well  as  the  profits,  which  had  been  great, 
he  ought  not  to  have  been  permitted  to  take 
any  portion  of  the  real  property,  which  had 
been  bought  with  the  partnership  funds, 
and  ought  to  have  been  considered  as  part 
of  the  mercantile  capital.  The  bill  sets 
forth  the  rights  of  the  complainant  and 
his  brothers  under  the  will  of  their  father, 
whereof  Henderson  was  executor ;  and 
states  that  Henderson  was  largely  in  arrear, 
both  as  executor  and  guardian,  and  while 
in  this  condition  sold  and  conveyed  the 
houses  and  lots  to  David  Pierce,  who  sold 
and  conveyed  the  same  to  John  M.  Preston, 
l>oth  of  whom,  it  alleges,  had  full  notice  of 
the  foregoing  facts  and  of  the  equitable 
claims  of  the  respondent  and   his  brothers. 
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when  they  respectively  purchased. 
bill  also  sets  forth  in  what  manner  tne 
bond  of  Henderson  &  Beatty  for  the  pur- 
chase money  discharged;  the  fact  of  their 
being  insolvent,  and  their  surety  so  nearly 
so,  as  to   render  a    suit    against    him 

416  ho|>eleas,    even    if   the  *bond  had  not 
been  withdrawn   from  the  court;  and 

the  fact  that  Henderson  died  largely  In- 
debted as  executor  and  guardian,  insolvent 
himself,  and  the  sureties  whom  he  gave  as 
guardian  also  insolvent.  The  prayer  of  the 
bill  is,  that  Henderson's  executors.  Pierce, 
and  Preston,  be  made  defendants;  that  an 
account  be  taken  to  ascertain  what  amount 
is  due  from  Henderson  as  guardian,  and 
what  amount  was  due  when  Pierce  and 
Preston  purchased;  that  an  account  be 
taken  also  of  the  partnership  of  Henderson 
&  Trigg,  shewing  the  state  of  the  accounts 
as  well  at  the  time  of  the  sale  of  the  prop- 
erty as  since  that  time;  that  the  aale  be 
either  entirely  set  aside,  or  the  property 
Bubjected  to  pay  the  complainant  and  his 
brothers  their  proportion  of  the  purchase 
money  and  its  Interest;  and  that  such  fur- 
ther  relief   be   granted  as  is  suited  to  the 

On  the  22d  of  October  1829,  on  the  mo- 
tion of  Daniel  Trigg,  who  had  then  attained 
the  age  of  21  years,  leave  was  given  him 
to  appear  in  the  original  suit,  and  shew 
cause  against  the  decrees  of  the  19th  of  May 
and  18th  of  October  J81S ;  and  thereupon  he 
filed  his  answer,  in  which  he  refers  to  that 
of  his  brother,  as  detailing  correctly  the 
circumstances  of  the  case,  and  asks  the 
same  relief  that  his  brother  had  asked. 

At  November  rules  1829,  Pierce  and  Pres- 
ton answered  the  cross  bill.  Pierce,  by  his 
answer,  admits  that  Trigg  and  Henderson 
were  partners  in  a  mercantile  establishment 
at  Abingdon,  and  that  the  house  and  lot 
which  he  purchased  was  mercantile  prop- 
erty, procured  with  their  partnership  funds ; 
but  he  does  not  admit  that  the  capital  of 
the  firm  was  furnished  exclusively  by 
Trigg,  and  requires  proof  of  that  fact,  if  it 
be  material.  He  contends,  that  the  house 
and  lot  being  mercantile  property,  Hender- 
son the  surviving  partner  had  aright,  upon 
the  death  of  Trigg,  to  sell  the  same,  and 
relies  upon  the  facts  alleged  in  the  bill  in 
the  original  suit,  and  the  proceedings 

417  and  decree   in    that   suit.     He  *states 
from  whom  and  under   what    cirvum- 

stances  he  purchased ;  denies  that  he  had 
any  notice  of  the  claim  or  pretended  claim 
of  the  complainant  and  his  brothers,  at  the 
time  he  purchased,  or  for  several  years 
thereafter;  and  having  obtained  the  legal 
title,  and  fully  paid  the  purchase  money, 
before  he  had  any  knowledge  of  any  defect 
or  claim  adverse  thereto,  he  claims  the  pro- 
tection of  the  court  as  an  innoceiit  pur- 
Preston's  answer  states,  that  he  purchased 
the  property  from  Pierce,  and  has  received 
from  him  a  deed  in  fee  simple,  with  gen- 
eral warranty.  He  admits  that  he  was 
aware  of  the  complainant's  claim  at  the 
time  he  purchased  and  received  the  deed, 
but  contends    that    if    the    complainant  be 
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entitled  to  recover  any  thing,  a  decree  ought 
to  be  rendered  against  Pierce  for  tbe 
amount,  and  that  the  respondent  ought  not 
to  t>e  disturbed  in  his  possesaion  of  the 
property,  as  Pierce  is  posBessed  of  an 
estate  fulljample  to  meet  an; decree  which 
may  be  rendered. 

On  the  15th  of  September  1S31,  an  order 
was  made  by  tbe  circuit  superior  court  of 
Wythe  county,  directing  an  account  to  as- 
certain the  original  capital  vested  in  the 
Arm  of  Henderson  &  Trigg,  and  by  whom 
tbe  same  was  furnished;  also  to  ascertain 
the  balance,  if  any,  due  from  Henderson 
at  the  time  of  the  decree  of  the  19th  of  May 
1815,  and  whether  the  aaid  balance  has  ever 
been  paid ;  also  to  ascertain  the  state  of  the 
accounts  between  the  said  firm  and  Trigg, 
or  his  estate,  at  the  date  of  said  decree,  and 
whether  the  balance  due  thereon  has  ever 
been  paid. 

On  the  ISth  of  February  1833.  on  the  mo- 
tion of  Connally  Trigg,  who  had  then  at- 
tained the  age  of  21  years,  leave  was  given 
bim  to  appear  in  the  original  suit,  and 
shew  cause  against  the  decrees  of  the  19th 
of  May  and  18th  of  October  1815 ;  and  there- 
upon he  filed  an  answer,  similar  to  that  of 
bis  brother  Daniel. 

418  'David  Pierce  dying,  an   order  was 
made  on  the  21st  of  February  1S34,  by 

consent  of  John  Poster  his  administrator, 
reviving  the  second  suit  against  the  said 
administrator. 

On  the  2Sth  of  April  1835,  leave  was  given 
the  plaintiff  in  the  second  suit  to  amend 
his  bill,  so  as  to  make  Daniel,  Connally 
and  Lilburn  L.  Trigg  parties  plaintiffs, 
and  the  widow,  heirs  and  devisees  of  Lil- 
bam  Li.  Henderson  parties  defendants. 

Under  the  order  of  account,  a  report  was 
made  by  a  commissioner;  but  being  con- 
sidered by  the  court  ex  parte,  it  was  recom- 
mitted,  and  the  commissioner  further 
directed  to  state  the  guardianship  account 
of  Henderson. 

At  the  same  term  at  which  this  recom- 
mitment toolc  place,  to  wit,  on  the  28th  of 
September  1835,  the  causes  being  heard 
npon  the  bills,  amended  bills,  answers,  ex- 
hibits, and  examinations  of  witnesses,  the 
court  decreed,  that  the  decree  of  tbe  19th  of 
May  1815,  directing  a  sale  of  the  houses  and 
lots  in  the  original  bill  mentioned,  and  that 
of  the  18th  of  October  1815,  confirming  the 
said  sale,  be  rescinded  and  annulled;  that 
the  original  bill  be  dismissed;  and  that  the 
defendants  thereto  recover  against  the 
plaintiff  their  costs  by  them  in  their  defence 
expended.  And  it  was  further  decreed  that 
an  account  be  taken  to  ascertain  whether 
the  firm  of  Henderson  &  Trigg  was  indebted 
to  William  Trigg  as  a  partner,  on  the  19th 
of  May  1815,  and  to  what  extent. 

Upon  the  petition  of  John  Faster  admin- 
istrator of  David  Pierce,  and  John  M.  Pres- 
ton, an  appeal  was  allowed  from  the  decree. 

The  cause  was  argued  in  this  court  by 
M'Comas  and  Patton  for  the  appellants, 
and  by  Beverley  K.  Johnston  for  the  appel- 
lees. 

419  rrUCKER,  P.    In  the  view  which  I 
take  of  this  case,  it  is  altogether  un- 


necessary to  enter  upon  the  enquiry,  so 
earnestly  prosecuted  in  the  argument,  of 
the  power  of  a  court  of  chancery  to  change 
the  real  estate  of  an  Infant  into  personal, 
by  a  sale  of  his  inheritance.  I  beg  leave, 
however,  to  state  my  impressions  on  the 
subject,  as  it  has  been  so  earnestly  pressed. 

Notwithstanding  the  difference  between 
the  powers  of  the  english  chancellor  over 
the  estates  and  persons  of  infants,  and  those 
which  are  exercised  with  us  by  the  superior 
courts  of  law  and  chancery,  I  shall  not  rest 
my  opposition  to  the  power  which  is 
claimed,  solely  upon  that  difference.  It  is 
indeed  a  grave  cousideration,  that  if  the 
power  exists  at  all,  it  is  peculiarly  within 
the  province  of  the  county  courts,  who 
alone  possess  the  power  of  appointing 
guardians,  and  before  whom  their  accounts 
are  to  be  audited  and  passed.  Yet  it  would 
seem  questionable  whether  it  could  ever 
have  been  intended  by  the  legislature  to 
give  so  broad  a  discretion  to  the  county 
court,  (organized  as  it  is,)  to  sell  the  landed 
estate  of  an  infant,  at  the  instance  perhaps 
of  an  interested  and  unprincipled  guardian, 
or  of  designing  connexions  and  friends.  It 
is,  I  think,  notorious  that  no  such  power 
has  ever  been  exercised  in  Virginia,  except 
under  the  particular  provisions  of  the  stat- 
utes, 1  Rev.  Code,  ch.  %.  {  20;  Id.  ch.  108,  } 
16-23 ;  pp.  358.  409,  10.  It  is  notorious,  that 
until  the  passing  of  these  statutes,  no  sale 
of  an  infant's  real  estate  was  ever  made  eX' 
cept  under  the  authority  of  a  private  act  of 
assembly :  and  both  these  statutes  distinctly 
indicate  the  legislative  understanding,  that 
the  power  asserted  could  only  be  exercised 
under  legislative  authority. 

I  take,  however,  a  broader  ground.  I 
deny  that  there  is  any  power  in  the  chan- 
cellor of  England  to  sell  an  infant's  inher- 
itance upon  the  pretext  that  the  sale  will 
be  for  his  advantage,  if  we  are  justi- 
420  fied  in  denying  the  'power  by  the 
dictum  of  one  of  their  ablest  chan- 
cellors, sustained  by  the  fact  that  no  in- 
stance of  such  a  sale  is  to  be  found  tn  their 
judicial  history.  Cases  indeed  arc  numerous 
of  the  conversion  of  money  and  other  per- 
sonalty into  real  estate,  though  even  the 
exercise  of  this  power  is  fenced  about  with 
rules  to  prevent  its  curtailing  the  infant's 
legal  powers,  and  to  set 
of  the  estate  as  if  no  such  i 
been  made.  Earl  of  Winchelsea  v.  NorcUlf, 
2  Freem.  %;  S.  C.  1  Vern.  435;  Ex  parte 
Phillips,  19  Vea.  122.  So,  too,  there  are 
instances  of  authority  to  cut  timber  on  the 
lands  of  an  infant  tenant  in  tail:  but  this 
on  the  one  hand  involved  no  difficulty  as  to 
the  execution  of  conveyances,  and  on  the 
other  it  has  probably  been  regarded  in  the 
light  of  one  of  the  profits  of  the  estate, 
since  the  tenant  in  tail  is  not  impeachable 
for  waste,  and  as  he  may  die  without  issue, 
the  fair  benefits  of  the  estate  may  be  lost 
to  him,  as  the  inheritance  must  pass  over 
to  another.  There  are  other  cases,  also, 
respecting  timber  on  fee  simple  estates, 
which  is  permitted  to  be  cut  and  sold  to 
raise  a  fund  for  repairs;  but  this,  it  is  ob- 
vious, is  far  different   f romvlhc 'COBvpcsion 
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of  ttie  inheritance  by  sale  out  and  out, 
which  involves  a  power  to  execute  a  deed 
for  the  infant,  or  a  power  to  compel  him  to 
execute  It,  nolens  volens,  when  of  age. 
Cases  occur,  too,  in  which  there  is  an  elec- 
tion in  an  infant  to  take  land  or  money, 
and  the  court  electa  for  faim.  Turner  v. 
Street,  2  Rand.  404.  Bat  there  the  legal 
title  is  not  in  the  infant:  it  is  in  some 
other  who  ia  bound  as  trustee,  and  must 
convey  as  the  court  directs:  and  as  to  the 
infant,  until  election,  non  constat  whether 
the  estate  is  real  or  personal,  and  the  elec- 
tion for  him,  therefore,  operates  no  conver- 
sion. But  the  power  to  decree  a  sale  of  the 
inheritance  out  and  out,  and  a  conveyance 
of  title  by  a  commissioner,  or  by  the  infant 
himself  when  adult,  in  invitum,  is  dis- 
claimed by  cne  of  the  first  judges  of  Eng- 
land.    In  Taylor  v.   Philips,  2   Ves. 

421  *sen.  23,  lord  Hardwicke  said,  "Therv 
is  no  instance  of  this  court's  binding' 

the  inheritance  of  an  infant  by  any  discre- 
tionary act  of  the  court.  As  to  personal 
things,  as  the  composition  of  debts,  it  has 
been  done;  but  never  as  to  the  inheritance; 
for  that  would  be  taking  on  the  court  a  leg' 
islative  authority,  doing  that  which  is  prop- 
erly the  subject  of  a  private  bill."  And 
when  Chetwynd'a  case,  1  Bro.  P.  C.  300,  was 
mentioned,  he  took  the  distinction— "There 
naaan  election  to  be  made;  something  was 
necessary  to  be  done.  I  remember  I  was  of 
opinion  with  the  decree,  when  it  came  af- 
terwards in  the  house  of  lords."  It  ia  said 
that  this  was  but  a  dictum  ;  yet  if  so  (and 
that  does  not  appear)  it  was  the  dictum  of 
a  great  man,  and  is  more  solemnly  repeated 
in  another  case.  And  what  are  the  contrary 
opinions  but  dicta?  Some  of  the  judges 
assert  the  power  to  change  the  nature  of 
the  infant's  property,  but  not  an  instance 
is  to  be  found  in  the  english  books  of  such 
a  change  of  realty,  except  in  the  qualified 
manner  above  mentioned.  Nor  have  I  met 
with  such  an  instance  in  the  decisions  of 
our  sister  states,  except  that  in  3  Desauss. 
22,  which  is  unsupported  by  any  previous 
case.  Upon  the  whole,  therefore,  I  cannot 
think  the  decree  for  sale  in  this  case  is  sus- 
tained by  the  existence  of  the  power  which 
has  been  so  zealously  asserted. 

I  proceed  to  the  next  question  which 
arises  in  this  case,  and  which  is  no  less 
interesting  than  the  former.  Is  freehold 
estate,  purchased  by  partners  in  trade  for 
partnership  purposes,  and  so  used,  to  be 
considered,  on  the  death  of  one  partner,  as 
personal  estate  devolving  upon  the  surviv- 
ing partner,  and  subject  to  distribution  as 
other  personal  estate  of  the  firm?  On  this 
subject  there  has  been  much  diversity  and 
fluctuation  of  opinion.  The  early  cases 
looked  upon  lands  purchased  for  partnership 
purposes  out  of  partnership  funds,  as  per- 
sonal  estate.     Jeffereys    v.  Small,    1 

422  Vern.    21?.     Lord  •Thurlow    thought 
otherwise,  unless  there  was  an  express 

agreement.  Thornton  v.  Dixon,  3  Bro.  C. 
C.  200,  Sir  William  Grant  followed  him  in 
two  cases ;  Bell  v.  Phyn,  7  Ves.  453,  and 
Balmain  v.  Shoiv,  9  Ves.  500.  After  this, 
lord  Eldon,  in  aeveral  cases,  acems  to  have 


been  undecided  upon  the  question  ;  but  at 
length  in  Selkrig  v.  Davies  ASalt,  2  Don's 
P.  C.  242,  he  is  said  to  have  declared  his 
opinion  that  real  estate  so  circumstanced 
ought  to  be  considered  as  personal.  Subse- 
quently, however,  he  once  more  doubted  in 
Crawshay  v.  Maule,  1  Swanst.  508,521; 
though  he  had  before  decided,  in  Townsend 
V.  Devaynes,  cited  in  Montague  on  Partn. 
97,  that  such  was  the  law.  On  the  founda- 
tion of  this  opinion,  the  principle  was  rec- 
ognized in  England  in  the  case  of  Phillips 
T.  Phillips.  1  Mylne  A  Keene  649,  7  Cond. 
Bng.  Ch.  Rep.  208;  after  an  able  argument 
by  the  bar.  and  a  full  consideration  by  sir 
John  Leach,  master  of  the  rolls.  I  think, 
then,  the  doctrine  laid  down  in  Gow  oo 
Partn.  51,  and  3  Kent's  Comm.  37,  may 
now  be  taken  as  settled  in  England; 
namely,  that  real  estate  purchased  for  part- 
nership purposes  with  partnership  funds, 
and  used  as  a  part  of  the  stock  in  trade,  is 
to  be  considered  to  every  intent  as  personal 
property,  not  only  as  between  the  members 
of  the  partnerahip  respectively,  and  their 
creditors,  but  also  as  between  the  surviving 
partner  and  the  representatives  of  the  de- 
ceased. The  legal  title  may  indeed  be  in 
the  heir,  but  let  the  legal  title  be  in  whom 
it  may,  it  is  in  equity  deemed  partnership 
property,  and  the  partners  are  deemed  ces- 
tuis  que  trust  thereof,  while  the  holder  of 
the  legal  title  is  but  a  trustee  for  the  part- 
nership. 

This  doctrine  is  perfectly  reasonable,  is 
founded  in  justice,  and  is  entirely  con- 
sistent with  the  equitable  principles.  F'or 
the  purchase  having  been  made  with  part- 
nership funds  for  partnership  purposes,  it 
is  a  purchase  by  one  or  by  both,  for  the 
benefit  of  both  in  their  social  character, 
and  to  whomsoever  the  legal  title 
423  may  *be  conveyed,  he  becomes  trus- 
tee, not  for  himself  and  his  copartner 
as  individuals,  but  for  the  partnership  it- 
self, considered  as  a  separate  and  distinct 
person,  invested  with  rights  separate  and 
distinct  from  each  of  the  partners.  This 
artificial  person,  then,  being  the  cestui  qae 
trust,  has  alt  the  rights  of  a  cestui  qae 
trust.  The  complete  ownership  is  in  it.  It 
can  sell  this  portion  of  the  partnership  stock 
at  pleasure,  but  neither  partner  can  lawfully 
sell  his  moiety,  though,  if  the  legal  title  be 
in  him,  a  purchaser  from  him  without  notice 
will  be  protected,  as  in  the  case  of  purchases 
from  other  trustees.  Thus  we  see  that  in 
the  individual  partners  there  is  but  a  naked 
legal  title,  and  of  course,  upon  the  death 
of  one,  a  mere  legal  title  passes  to  his 
heirs,  while  the  whole  beneficial  interest 
passes  to  the  survivor,  for  the  purposes  of 
the  partnership  in  the  first  instance,  and 
when  they  are  satisfied,  the  surplus  is  to  be 
divided  between  himself  and  the  repre- 
sentatives of  the  deceased  partner.  But 
until  the  concern  is  wound  up,  the  whole 
control  of  the  partnership  stock  is  in  tbe 
survivor,  unless  for  adequate  cause  his 
powers  are  restrained  or  superseded  by  a 
court  of  equity.  Gow  on  Partn.  378,  Pos- 
sessing this  control,  being  now  the  sole 
cestui  que  trust  (though  liable   to    acconnt 
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with  the  representatiYCB  of  the  deceased 
partner)  he  has  the  right  to  sue  the  trustee 
(the  heir  at  law]  and  to  compel  a  sale  for 
the  purpose  of  distributioa.  The  repre- 
sentatives of  the  deceased  partner,  indeed, 
ma;  also  insist  upon  a  sale,  if  the  surviv- 
ing partner  is  backward.  Gow  256.  But 
beyond  doubt,  the  survivor  may  apply  to 
equity  to  decree  a  sale.  For  neither  party 
has  a  right  to  compel  a  division  of  the 
specific  subject  in  kind,  or  require  the  other 
to  aceept  what,  according  to  a  valuation, 
his  interest  may  be  worth.  Gow  257. 
Equity  always  directs  the  value  of  the  sub- 
ject to  be  ascertained  in  the  way  in  which 
it  can  best  be  ascertained,  namely,  by 

424  sale  and  conversion  into  money.  *Gow 
2S7.     Crawshay    v.    Collins,    15    Vea. 

226;  Crawshay  v.  Msale,  1  Swanst.  506. 

And  who  are  these  personal  representa- 
tives who  must  be  made  parties,  and  to 
whom  the  distribntable  surplus  is  to  be  paid? 
There  is  no  question  that  the  interest  of 
the  deceased  in  so  much  of  the  partnership 
stock  as  in  its  nature  ia  strictly  personal, 
mnat  pass  to  the  executors.  But,  as  already 
observed,  it  has  been  a  vexed  question  In 
England,  whether  the  interest  of  the  de- 
cedent in  the  real  estate  belonging  to  the 
firtn,  and  the  proceeds  of  the  sale  of  that 
interest,  belong  to  the  personal  representa- 
tive or  to  the  heir.  The  better  opinion 
gives  the  fund  to  the  former;  and  with 
reason ;  since,  upon  familiar  principles, 
aa  the  land  was  purchased  with  the  person- 
alty and  was  brought  into  the  firm  as  stock, 
it  ought,  as  between  the  executor  and  the 
heir,  to  replace  the  fund  withdrawn  from 
the  personal  estate.  By  placing  it  as  stock 
in  a  partnership  fund,  the  deceased  evinced 
a  design  to  treat  it  as  personalty,  and  it 
onght  to  go  accordingly.  The  representa- 
tives  of  the  deceased  can  only  claim  it  as 
stock;  and  as  stock  in  trade,  it  ia,  ez  vi 
termini,  personal. 

This  faaa  been  the  real  point  of  difference 
between  the  judges  in  England.  I  think 
that  a  doubt  is  no  where  expressed,  that  as 
between  the  survivor  and  the  personal  rep- 
resentative, the  real  property  is  to  be  taken 
as  personalty,  and  dealt  with  as  such.  On 
the  contrary,  this  seems  to  be  a  cnnceasum 
in  argument.  See  Phillips  v.  Phillips,  1 
Mylne  A  Keene  649;  7  Cond.  &ng.  Ch. 
Rep.  210. 

With  these  views  of  the  english  law.  let 
na  see  whether  there  is  any  decided  case  in 
Virginia,  which  is  at  war  with  the  doctrines 
of  that  law.  I  say  in  Virginia;  for  the  de- 
cisions of  our  sister  states  ar^  conflicting, 
and  the  opinions  of  two  mosi  eminent  ju- 
rists, propound,  as  the  true  principles,  the 
doctrineaof  Westminster  hall.  See  Colea  v. 
Coles,  IS  Johns.  Rep.    159,  and  Good- 

425  win    V.  'Kichardson,    11    Mass.  Rep. 
469,  which  stand,  I  think,  alone;  and 

M'Dermot  v.  Laurence,  7  Serg.  &  Rawie 
438,  which  may  be  referred,  I  think,  to  the 
principle  of  Forde  v.  Hereon,  4  Munf.  316, 
— Winslow  V.  ChlfTelle,  South  Car.  Eq.  Rep. 
235;  M'Alister  v.  Montgomery,  3-  Hayw. 
96;  Greene  v.  Greene,  1  Hammond's  Ohio 


Rep.  535,  are    said  to  follow  the  principles 
of  the  english  courts. 

In  Virginia  there  are  but  few  cases  on 
the  subject.  In  Edgar  v.  Donnallj,  2 
Munf.  387,  a  right  to  land  had  been  ac- 
quired with  partnership  stock,  and  a  title 
taken  in  the  name  of  the  survivor.  A 
claimant  under  the  deceased  partner  was 
held  entitled  in  equity  to  a  moiety  of  the 
land,  against  a  purchaser  from  the  survivor 
with  notice  of  the  partnership  right.  In 
Forde  v.  Herron,  4  Munf.  316,  the  character 
of  the  property,  and  its  liability  to  the 
partnership  demands,  are  admitted,  though 
it  is  decided  that  if  the  parties  take  their 
deeds  in  such  form  as  not  to  disclose  the 
connexion  of  the  title  with  the  partnership, 
a  purchaser  without  notice  will  be  protected 
against  the  partners  or  their  creditors. 
Lastly  comes  the  case  of  Deloney  v. 
Hutcheson,  2  Rand.  J83.  That  case  was 
decided  by  a  court  of  three  judges,  and  only 
one  of  these  touched  upon  this  question  ;  nor 
was  it  necessary  to  the  decision  of  the 
cause.  The  opinion  of  judge  Green,  how- 
ever imposing,  does  not  appear  to  me  to  be 
sound.  He  seems  to  take  the  rule  in  equity 
in  England  "to  depend  upon  the  existence 
there  of  the  jus  accrescendi  in  lands, 
whereby,  upon  the  death  of  one  partner, 
the  legal  title  to  the  whole  is  vested  in  the 
other;  and  that  if  the  representatives  claim 
the  advantage  of  the  principle  of  equity 
which  considers  the  joint  interest  of  part- 
ners as  an  estate  in  common,  they  must 
Submit  to  pay  to  the  surviving  partner 
whatever  is  due  him  upon  the  partnership 
transactions.  In  Virginia,  there  being  no 
jus    accrescendi,    the     legal    title      is      in 

the  heirs,  and  the  representatives 
426      'therefore    can    be  put  under  no  such 

conditions."  With  the  most  profound 
respect  for  the  opinions  of  this  able  judge. 
I  apprehend  the  rule  in  England  rests  on 
entirely  different  grounds.  Where  a  pur- 
chase is  made  by  partners  with  partnership 
funds,  for  the  purposes  of  the  partnership, 
it  is  admitted  by  the  learned  judge  that 
there  is  a  trust  for  them  in  their  character 
of  partners,  although  the  conveyance  be  to 
the  partners  in  their  individual  characters; 
and  I  will  add,  that  although  the  purchase 
was  made  in  the  name  of  the  deceased  part- 
ner,  yet  he  is  held  but  a  trustee  for  the 
partnership  concern.  Gow  255;  Smith  v. 
Smith,  5  Ves.  189.  In  that  case,  the  con- 
veyance was  made  to  one  of  the  partners, 
and  the  question  was  whether  his  wife  had 
a  right  of  dower.  The  court  decided  that 
she  ha^,  but  upon  the  specific  provisions  in 
the  deed,  which  proved  that  the  purchase 
was  made  with  the  express  agreement  that 
her  husband,  to  whom  the  deed  was  ex- 
ecuted, should  not  hold  for  the  firm,  but  in 
his  own  right,  and  be  held  debtor  to  the 
firm  for  the  money  advanced.  The  chan- 
cellor held  that  but  for  this  specific  agree- 
ment, "although  the  deed  was  taken  to  one 
of  the  partners,  the  estate  would  have  been 
regarded  aa  partnership  property,"  and  so 
the  wife  would  not  have  been  entitled  to 
:  dower.  See  also  sir  S.  Romilly'a  argument 
in  Bell  V.  Phyn,  7  Ves.  4S6. 
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A  case  baa  been  mentioned  bj  my  brother 
Parker,  of  Taylor  v.  Thomson,  not  re- 
ported, in  which  this  court  allowed  dower  to 
the  widow  of  a  partner  who  had  purchased 
property  with  the  partnership  fnnda.  Idid 
not  sit  in  that  cause,  having-  been  concerned 
in  it  in  the  courts  below,  and  mj  recollec- 
tion is  rery  imperfect  as  to  the  facts.  One 
important  fact  I  do  remember.  The  estate 
purchased  was  a  valuable  farm,  the  convey- 
ance of  which  was  made  to  Taylor  alone- 
It  was  not  bought  for  partnership  purposes, 
nor  so  held,  although  it  was  paid  for, 

427  I   think,    out    of    partnership  'funds. 
It   resembles   therefore    the    case   of 

Smith  V.  Smith,  5  Ves.  189.  and  it  la  prob- 
able the  court  considered  Thomson  as  hav- 
ing' a  mere  equity  to  charge  the  estate, 
which  could  not  prevail  against  the  widow's 
legal  right  of  doner.  Be  this  as  it  may, 
the  facts  of  the  case  are  too  obscurely  recol- 
lected to  enable  me  to  follow  it  as  a  guide. 

Upon  the  whole,  I  am  of  opinion  that  the 
late  english  cases  propound  the  true  rule, 
and  that  real  estate  purchased  with  part- 
nership funds  and  for  partnership  purposes, 
must  be  regarded  as  partnership  stock,  and 
treated  as  personalty. 

We  come  now  to  look  to  the  character  of 
this  case  as  disclosed  by  the  record.  That 
the  houses  and  lots  in  the  proceedings  men- 
tioned were  purchased  with  partnership 
funds  by  the  partners  jointly,  sufGciently 
appears,  I  think,  from  the  whole  of  this 
record.  The  bill  states  that  during  the  life 
of  Trigg,  a  mercantile  partnership  existed 
between  him  and  Henderson  :  that  during 
its  existence  they  purchased  the  lots,  which 
were  conveyed  to  them  jointly,  and  occu- 
pied by  them  for  some  time.  The  guard- 
ian ad  litem  yet  more  distinctly  states, 
that  the  houses  and  lots  were  purchased  out 
of  the  joint  funds  of  the  said  partners,  and 
were  always  considered  as  forming  so  much 
stock  in  their  trade,  and  the  most  valuable 
was  made  use  of  by  them  as  a  storehouse. 
The  statement  of  the  guardian  ad  litem  can- 
not prejudice  the  infant,  it  is  true,  where  he 
contests  it  in  his  own  subsequent  answer. 
But  in  the  answers  in  this  case,  it  is  not 
alleged  that  the  facts  stated  by  the  guardian 
were  untrue  or  mistaken,  but  the  objection 
made  is  that  the  firm  was  not  indebted,  and 
that  therefore  no  sale  was  necessary ;  clearly 
implying  that  the  property  was  liable  to  the 
debts  of  the  firm,  had  a  sale  been  necessary 
for  their  payment.  And  moreover,  in  the 
cross  bill  filed  by  one  of  the  heirs,  they  al- 
lege that  the  property  was  bought  during 
the  continuance  of  the  partnership, 

428  *out  of  the   partnership   funds,    and 
they  contest  the   sale   on  the    ground 

that  Henderson  ought  not  to  have  been  per- 
mitted to  take  any  portion  of  the  real 
property  which  had  been  bought  with  part- 
nership funds  and  ought  to  tte  considered 
as  part  of  the  mercantile  capital.  Now  the 
cross  bill  is  cart  of  the  defence,  and  has 
always  been  so  considered.  3  Atk.  812.  In 
answering  this  charge  in  the  bill,  the  de- 
fendant Pierce  also  admits  that  the  prop- 
erty was  mercantile  property,  procured  with 


seems  to  be  conceded  by  all  the  parties    ia 
the  cause. 

But  it  is  contended  that  this  case  is  not 
made  by  the  bill,  and  that  though  such  was 
the  fact,  it  did  not  appear  by  any  proofs  in 
the  cause  at  the  time  the  decree  was  ren- 
dered, and  so  the  decree  was  erroneous  and 
ought  to  be  set  aside.  I  do  not  think  the 
conclusion  is  warranted  by  the  premises. 
The  infant  defendants  are  permitted  to 
come  in  and  shew  cause  against  the  decree ; 
and  if  thev  had  shewn  this  for  cause,  with- 
out more  saying,  it  would  have  been  diffi- 
cult to  sustain  it.  But  whe"*,  instead  of 
doing  so,  they  set  forth  facts  in  their  an- 
swers which  fully  sustain  the  decree ;  when 
they  go  farther,  and  file  a  cross  bill  claim- 
ing to  charge  Henderson's  moiety  of  the 
property  as  part  of  the  partnership  stock, 
can  this  court  say  that  the  chancellor  has 
improperly  treated  this  property  as  mer- 
cantile stock?  Can  it  set  aside  this  decree, 
pronounced  twenty-four  years  ago,  under 
which  a  judicial  sale  has  been  made,  upon 
the  faith  of  which  successive  purchases 
and  conveyances  have  taken  place — by 
persons  too  having  no  notice  of  any  equity 
on  the  part  of  the  plaintiffs,  but  on  the 
contrary  having  notice,  I  presume,  of  the 
fact  stated  by  the  heirs  themselves,  that 
the  property  in  question  was  partnership 
property,  and  therefore  properly  sold?  I 
think  not.  The  privilege  given  to  infants 
to  answer  anew  and  shew  cause  against  a 
decree,  is  given  to  enable  them  to  set  aside 
that  which  is  done  to  their  prejudice, 
429  'and  not  to  overthrow  what  has  been 
jnstly  done,  because  of  some  technical 
objection  to  the  proceedings.  The  decree 
against  an  infant,  though  it  gives  him  & 
day  to  answer,  is  of  the  nature  of  s  final 
decree,  and  is  carried  into  execution  as 
such,  nor  is  it  reversible  but  for  error,  or 
fraud  and  collusion.  1  Grant's  Ch.  Pr.  236. 
The  form  rt  the  decree  giving  time  is  thus: 
"And  this  decree  is  to  be  binding  on  the 
infant,  unless  Ac.  be  shew  to  the  court  good 
cause  to  the  contrary  "—that  is,  that  it 
ought  not  to  be  binding.  Powell  on  Mortg. 
980;  Tennent's  heirs  v.  Fattens,  6  Leigh 
208,  per  Carr,  J.,  citing  Bingham  on  In- 
fancy, 131,  2.  And  hence  it  is,  that  even 
in  the  case  of  a  mortgage,  he  is  not  per- 
mitted to  go  into  the  accounts,  nor  to  re- 
deem by  paying  v  ' 
can  only  shew  err 
was  unjust-  Powell  c 
Wms.  352.  And  it  seei 
mon  course  to  pray  a  sale  in  the  case  of  an 
infant,  that  he  may  be  bound.  1  Vem.  295; 
Powell  on  Mortg.  963.  And  even  if  he  be 
foreclosed,  he  is  bonnd.  "For  an  infant 
may  be  foreclosed.  You  can  have  your  de- 
cree against  him.  He  can  do  nothing  but 
shew  error.  He  is  foreclosed  to  all  intents. 
You  may  go  to  market  with  it,  and  the  pur- 
chaser is  only  liable  to  be  overhauled  in  the 
account. ' '  Bishop  of  Winchester  v.  Beavor, 
3  Ves.  317.  And  if  no  day  is  given  the  in- 
fant, and  he  files  his  bill  to  set  aside  the 
decree  for  fraud  and  collusion,  if  no  fraud 
appears,  it  will  not  be  set  aside   unless   it 


.  reported  due,  but 

n  the  decree,  or  that  it 

1    Mortg.    983;  3    P. 

iB  now  to  be  the  com- 


the    partnership   funds;   so  that  the   fact  be  shewn  to  be  unjust.     Richmond  v.  Tay- 
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leur,  1  P.  Wms.  736.  And  so  in  Williamson 
V.  Gordon,  19  Ves.  115.  lord  £ldon,  admit- 
ting the  rigbt  of  the  infant  to  •hen  cause, 
said,  "but  he  cannot  do  that,  if  the  decree 
wonld  have  been  right  against  him  had  be 
been  adult.  He  can  shew  nothing  but  error 
in  the  decree ;  and  a  decree  of  forecloaure 
is  not  error,  according  to  my  notion."  la 
this  case,  had  the  heirs  been  adults 
430  and  ansnered,  they  'must  have  an- 
swered shewing  the  facta  now  stated 
bj  them;  and  if  so,  tUe  sale  must  have  been 
decreed.  And  even  now,  if,  upon  the  case 
as  it  now  stands,  a  sale  ought  to  have  been 
decreed,  cni  bono  set  aside  the  former  de- 
cree, and  then  decree  the  same  thing  over 
again?  There  can  be  no  diSerence,  except 
the  unjust  effect  of  setting  aside  a  fair 
judicial  sale  (made  under  the  faith  of  the 
decree)  against  purchasers  as  to  whom  no 
unfairness  can  be  alleged. 

I  am  aware  it  is  contended  that  as  Hen- 
derson was  largely  debtor  to  the  firm,  no 
»ale  ought  to  have  been  made.  But  the 
fact  does  not  appear,  and  if  it  had  appeared 
at  the  date  of  the  decree,  it  could  not  have 
arrested  the  sale,  but  would  only  have  ar- 
rested, the  funds;  for  {as  has  been  already 
shewn)  upon  the  death  of  one  partner,  the 
partaership  stock  of  every  description  must 
be  sold,  in  order  to  a  division  between  the 
partners. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree  of  1815  must  stand,  and  the  sale  un- 
der it  be  held  unimpeachable.  And  as  to 
the  purchase  money,  whether  paid  or  not, 
the  purchasers  Fierce  and  Preston  were  in 
no  wise  responsible  for  it.  Nu  lien  was  re- 
tained on  the  land.  The  bond  given  by 
the  purchasers  was  talcen  up,  and  a  receipt 
filed  by  the  guardian  and  executor.  If  this 
transaction  was  fraudulent,  it  is  not  proved 
to  have  been  so,  and  still  less  is  it  proved 
that  Pieriie  knew  of  the  fraud :  and  having 
the  legal  title,  and  having  received  it  be- 
fore notice  of  the  claim  of  the  representa- 
tives of  Trigg,  they  must  be  protected, 
even  if  it  be  conceded  that  the  heirs,  and 
not  the  executor,  were  entitled  to  the  money. 
The  original  decree  must  stand,  and  the 
cross  bill  be  dismissed  as  to  Pierce's  repre- 
sentative and  Preston;  the  land  in  " 
hands  not  being  responsible  to  Trigg' 
resentatives  for  any  amount  due  them  from 

Henderson. 
431  *As,  however,  the  sale  in  this  case 

was  made  subject  to  the  claims  of 
dower  of  Rachael  Henderson  and  Sarah 
Hamilton,  one  of  which  has  never  been 
serted  and  the  other  of  which  was  never 
valid,  and  as  the  price  of  the  lots  may  have 
been  affected  by  the  supposed  existence  of 
those  incumtfrances,  it  has  been  suggested 
by  my  brother  Cabell,  that  in  so  far  the 
infants  have  been  Injured  and  are  entitled 
lorelief.  To  this  suggestion  T  have  yielded, 
though  I  do  not  think  the  chancellor  who 
entered  the  decree  of  1815  could  have  done 
otherwise.  On  the  one  hand,  not  having 
the  claimants  before  him,  he  could  not  pro- 
nounce definitively  on  their  claims ;  and  on 
the  other,  as  the  sale  was  required  for  wind- 


illy  demanded  by  the  state  of  the  prop- 
erty, and  pressed  by  the  surviving  partner, 
who  was  also  the  executor  of  the  deceased 
partner,  and  by  the  guardian  of  the  heirs 
or  distributees,  he  could  not  properly  have 
delaj'ed  the  sale  until  the  claimants  were 
made  parties  <if  indeed  that  was  practica- 
ble] and  their  rights  definitively  settled. 
Yet  as  the  price  may  have  been  affected  to 
the  detriment  of  the  appellees,  and  as, 
without  disturbing  the  sale,  redress  may  be 
afforded,  I  do  not  think  it  ought  to  be  denied. 
To  disturb  the  sale  would  be  to  establish  a 
precedent  pregnant  with  mischief  and  in 
conflict  with  all  authority.  The  cases  al- 
ready cited  shew  that  in  foreclosures,  or  in 
sates  under  mortgage  decrees,  the  infant 
cannot  redeem,  or  set  aside  the  sales.  Re- 
lief, when  afforded,  is  given  without  inter- 
fering with  the  foreclosure  or  the  sale.  The 
necessity  of  sttributing  the  highest  sanctity 
to  judicial  sales,  where  the  authority  to  sell 
is  without  question,  is  sustained  by  the 
gravest  considerations.  Who  would  buy, 
'  lit    at    a    runiona    sacrifice,    if,    after   the 

pse  of   21    years,    upon  the  determination 

\  the  infancy  of  a  newborn  child,  his  pur- 
chase might  be  set  aside?  Who,  if  he  made 
such  a  purchase,  could  venture  to  im- 
prove? And  with  these  diGBculties, 
432  *what  prospect  would  there  be  that 
the  property  of  the  infant  wonld  ever 
be  sold  for  an  adequate  price?  It  is  then 
for  the  benefit  of  infants  that  the  rule  is 
established.  It  is  to  prevent  the  ruinous 
sacrifice  of  their  property,  that  purchasers 
under  judicial  sales  of  their  estates  are  to 
be  protected  in  their  purchases,  and  that 
all  proper  redress  should  be  afforded  the  in- 
fants without  invalidating  their  title. 

In  this  case,  then,  I  am  of  opinion  that 
the  decree  of  September  1835  should  be  re- 
versed, and  the  cause  sent  back,  with  di- 
rections to  institute  such  proceeding  as 
may  seem  most  expedient  for  ascertaining 
what  was  the  true  value  of  the  houses  and 
lots  in 'the  proceedings  mentioned,  on  the 
20th  of  July  1815,  (the  day  of  the  former 
sale,)  If  sold  upon  acredit  of  twelve  montlis, 
free  of  all  incumbrances;  to  enter  a  decree 
in  favour  of  the  appellees  for  one  half  of 
any  excess  above  the  price  at  which  the 
property  was  formerly  sold,  with  interest 
from  the  20th  of  July  1816  till  paid;  and  to 
make  the  same,  (vis.  the  moiety  of  the  said 
excess,  if  any,  with  the  interest  as  afore- 
said) a  charge  upon  the  premises  in  the 
bands  of  the  appellant  Preston,  who,  upon 
the  payment  ttiereof,  should  have  a  decree  ' 
over  against  the  estate  of  David  Pierce 
deceased . 

PAKKER,  J.,  dissented  from  the  forego- 
ing opinion,  except  so  much  thereof  aa  re- 
lates to  the  general  power  of  a  court  of 
chancery  to  decree  the  sale  of  the  lands  of 
infants.     But 

CABELL,  J.,  concurred  with  the  presi- 
dent in  entering  the  fallowing  decree: 

The  court  is  of  opinion  that  there  is  error 
in  the  decree  of  the  circuit  superior  court 
of  law  and  chancery  in  the  original  cause, 
rescinding    and   annulling    the    decrees 


ing  up  the   partnership   concern,    and  was  of    May    1815   and  October   1815,    and    in 
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433  diHmiulng  "the  plaiotiff's  bill;  the 
court  being:  of  opitiion  that  the  said 
decree  of  Ma;  18IS,  directing  a  sale  of  the 
premises  in  the  proceeding's  mentioned,  and 
that  of  October  1S15,  contiritiing  the  sale, 
oug'bt  to  stand  and  be  aCIirmed.  But  foras- 
much as  the  said  sale  was  made  snbject  to 
the  claima  of  dovrer  of  mrs.  Henderson, 
who  had  no  title  thereto,  and  of  mrs.  Ham- 
ilton, who  appears  never  to  have  asserted 
a  title,  and  as  therebj  the  houses  and  lota 
ma  J  have  been  sold  for  less  than  they  would 
have  brought  if  sold  free  of  incumbrances, 
it  is  reasonable  that  the  estate  of  William 
Trigp  deceased  should  have  relief.  There- 
fore it  is  adjudg'ed  and  decreed,  that  the 
said  decree  in  the  orig'inal  cause  be  re- 
versed with  costs,  and  that  the  cause  be 
remanded  to  the  said  circuit  superior  court 
to  be  further  proceeded  in,  with  directions 
to  institute  such  proceeding  as  may  be 
deemed  expedient  for  ascertaining  the  true 
value  of  the  premises  at  the  date  of  the  sale 
of  the  20th  July  1815,  if  the  same  had  been 
sold  free  of  all  incumbrances,  on  a  credit 
of  twelve  months ;  and  to  decree  one  half 
the  excess,  if  any,  over  and  above  the  price 
for  which  they  were  then  sold,  to  be  paid 
into  court  to  the  credit  of  the  personal  rep- 
resentative of  the  said  William  Trigg  de- 
ceased ;  the  sum  so  decreed  to  be  chargeable 
upon  the  premises,  if  not  paid  by  a  short 
day :  and  in  case  the  same  be  paid  by  the 
appellant  Preston,  be  to  have  a  decree  over 
against  the  proper  representatives  of  Pierce, 
and  thej  in  their  turn,  if  they  ask  it,  over 
against  their  vendor. 

And  in  the  cross  cause,  the  court  is  of 
opinion  that  there  U  error  In  this,  that  for- 
asmuch as  the  houses  and  lots  in  the  hands 
of  the  appellant  Preston  are  not  chargeable 
with  any  demand  of  the  appellees,  or  of  the 
estate  of  William  Trigg  deceased,  against 
Henderson,  the  said  bill,  as  to  the  appel- 
lants, should  have  been  dismissed  with  costs. 

Therefore,    both   decrees    reversed    with 
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(AtMcnCBBOOKM  an  I 

SMtltd  AccoodU-BIII  to  Impi 

cecy.*— A  bill  alleges  matw 

peachlas  or  settloe  aside  : 

allot  tboie  matters  are  denied  by  tbe  aSHver : 

but  an  order  of  acconat  belDS  made,  proofs  are 

adduced,  wblcb.  tboasb  tbey  do  not  suslaln  tbe 

■peclBc  objections  takeu  Id  Ibe  bill,  aHcertalD  tbat 

y  be  jDBtiv  sarcbarsed  In  otber 

HKLD.    altbongb.   accordlQg    lo     the 

and  most  formal  practice,  tbe  plalntlll 

may  be    required  to   amend   bla  bill  and  Drse 

tberelD  tbe  oblectlona 


tbe 


t  ItiB 


dlBpeose  witb  tbto  proceedlni,  and  permit  tbe 
plaintiff  to  proceed  In  respect  to  tbe  objections 
shewn  by  the  eTfaence,  In  like  manner  as  If  they 
bad  l>een  noticed  by  ihe  bill. 

'—In  Ruch  case.  If  the  defendant 
i-Blll    to    Impuch-Pnctlca    In 


•S«llled 


object  tbat  be  Is  sarprlsed  by  the  new  oblecUons 
to  Ibe  accoDDt.  Ibe  conrt  may  and  onsht  to  ctve 
bim  time  to  combat  tbem  :  and  if  be  orve  the 
prIvlleEe  he  would  have  by  answer  to  an  amended 
bill,  to  explain  and  defend  the  acconnt  In  these 
respects,  that  pdvllese  may  and  oofbt  to  t>e  se- 
cured to  blm.  by  allowinr  bim  to  tile  bis  atPdavlt 
containing  BQcb  explanation  and  defence,  and  by 
rlrlne  to  such  affldavlt  tbe  like  credit  and  effect. 
Chsncery.-In  Chapman  v.  Shepherd.  H  Oratt.  >9>.  tt 
Is  s3,ld  :     "The  rule  that  administration  a 
settled   ex  parti,   retarued    and  recorded  li 
proper  court,  are  to  be  taken  Is  prima/ad*  cor 
liable  only  to  be  sarcbarsed  and  falsified  by  pi 


Ived  t: 


of  U 


In  numerons  cases.  The  loc 
has  been  often  felt,  and  to  « 
cepUoDH  and  modlUcatloos  have  been  allowed  when 
necessary  to  attain  tbe  Justice  of  tbe  case.  Tbe 
case  of  Skagarft  AdmY  e.  Thomtiim.  10  Liioh  MI.  Is  a 
familiar  Illustration.  There  the  answer  dented  all 
tbe  allesatloDS  of  the  bill  Intended  to  Impeacb  the 
ex  porta  settlements  :  It  was  not  therefore  proper  to 
send  tbe  canne  to  account  In  tbe  absence  of  evi- 
dence to  snstaln  these  allegations.  Nererttaeless 
an  order  of  acconnt  was  made,  and  tbe  parties  pro- 
ceeded with  their  proofs  t>efore  tbe  commissioner. 
The  facts  there  established  did  not  sustain  the  spe- 
clflc  objections  nrged  In  tbe  bill  to  tbe  settled 
accounts,  but  they  showed  otber  troands  for  sar- 
charslng'  tbe  settlement.  Jtmas  Stanard  said, 
tbe  court  micbt  have  required  the  plaintiff  to 
amend  bis  bill  by  Inaertlnc  tbe  further  matters  of 
surcharse  and  falslflcatlon.  bo  as  to  afford  defend- 
ants tbe  beneOtof  an  explanation  and  defence  by 
way  of  answer  ;  or  dlspeoslnB  with  tbat  clrcnlloas 
and  formal  proceeding,  tbe  conrt  mlgbl  have  per- 
mitted tbe  commissioner  to  proceed  with  the 
Investigation  In  like  manner  as  If  the  matters  bad 
been  noticed  In  tbe  bill.  If  tbe  defendant  sboald 
object  he  was  taken  by  snrprlse,  tbe  conrt  sbonld 
give  him  lime  to  combat  tbe  newcbarges.  Ifbe 
urged  bis  privilege  of  defending  himself  by  answer. 
tbat  privilege  might  be  secnred  to  blm  by  allowing 
blm  to  die  his  affldavlt.  and  giving  it  all  tbe  eOect 
ofananswer- 

And  In  CorI>ln  v.  Mills,  IS  Gratt.  *m.  It  Is  asld  : 
"Wbeo  an  acconnt  bas  been  ordered  upon  a  proper 
bill,  an  additional  objection  to  tbe  settled  accounts 
may  1>e  discovered  In  tbe  progress  of  the  case.  It 
would  be  attended  with  Inconvenience  and  delay  to 
require  the  plaintiff  In  any  sncb  case  to  amend  his 
bill  for  tbe  purpose  of  alleging  the  additional  ob- 
jections. It  will  save  time  and  expense,  and  gener- 
ally be  attended  with  oo  Inconvenience  to  allow  the 
plaintiff  to  raise  the  objection  before  the  commis- 
sioner with  a  proper  sped  Qcallon  to  writing,  and  to 
allow  tbe  defendant  to  meet  the  oblecUon  by  an 
affidavit,  giving  to  the  aOldavIl  tbe  same  weight 
which  would  have  been  given  to  an  answer  If 
tbe  matter  bad  been  alleged  In  tbe  bill.  Tbis  Is 
tbe  full  extent  to  which  the  settled  cule  of  practice 
can  be  safely  aod  conveniently  relaxed,  and  this 
Is  the  eileui  to  which,  as  I  understand  It.  Judgb 
Stanard  meant  to  go  In  Skaoarl't  A/lrn'r  r,  Tkome- 
lon'i  Adm-r.  lO  Lrioli  434." 

See  principal  cane  also  cited  In  Rossett  v.  FIsber. 
II  GratL  NH  ;  Radford  v.  Fowlkes,  86  Va.  SU,  S  S.  B. 
Rep.  SIT;  McQulrev.  Wright.  IB  W.  Va.Sll :  Vamer 
V.  Core.  SO  W,  Va.  4TII :  Seabrlgbt  v.  Seabrlgbt.  a  W. 
Va.  434. 13S.  4».  4ST. 
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idUIqIds  Uie  like  matter  wonld  be 
.    Per  Stanabd.  J. 

re  ol  Rdtelt— On  a  bill  Impeacb- 
if  ili«  complalnaDt 
o  relief  depeodB  on  bU  gaccesa  la  sbevlne 
it  btm  Id  tbe  Bettlement.  and  wbeo  tbc 

a  be  taken,  tbe  commlsaioner. 
iK  tbe  order  of  account,  gboald  confine 


parties,  eacb  for  the  sale  of  a 
separate  parcel  of  the  wat,  tract  of  land.  The 
articles,  on  mOBt  otcaslons,  Import  that  a  good 
and  HQiIlclent  title  Eh  to  be  made  by  a  speclded 
time,  and  that  tbe  readee  Ib  Lo  pay  when  snch 
title  free  of  all  incnmbrance  Is  made.  In  some  of 
tbe  articles  It  Is  stated,  that  tbe  vendee  la  to  pay 
in  one  monlb  after  sacb  title  Is  made  :  aod  on  one 
occasion  tbe  articles,  after  Dieniionins  that  the 
money  Is  to  be  paid  bo  soon  aji  such  title  Is  made. 
and  after  specifying  tbe  lime  when  the  title  Is  to 

be  made,  proceed  to  stale  that  If  the  vendee 
435       pay  'sooner,  be  is  to  have  interest  for  the 

amount  paid,  and  peaceable  possession  of 
the  land  notll  the  obligation  Ih  complied  -nlib.  By 
rtctne  of  these  stipulations  aod  aBTeementa,  the 
TeDdee  (although  in  poBsesBloii  and  receivlusthe 
proOts)  claims  interest  on  all  sums  paid  by  him 
before  a  title  la  made  bim  free  of  incumbrance. 
*Thls  claim  is  afterwards  compromised.  The  com- 
missioaer.  and  the  conrt  below,  disregard  tbe 
compromise  as  well  as    the  articles  of  sale,  and 

until  he  obtains  posseasion.  Heij>i  tbe  compro- 
mise onstat  not  to  be  disturbed,  unless  on  siteciBc 
allesatlon  and  proof  of  fraud,  imposition  or  mls- 

Oo  the  5th  of  February  1815,  Evan  S. 
Thompson  esecnted  to  Zachariah  Shugart 
his  bond  for  ^218.  6.  7J^  payable  on  the 
Ist  of  March  following. 

Tbia  blind  remaining  unpaid  on  the  11th 
of  Februarj  1816,  a  sale  was  made  on  that 
day  t>y  Thompson  to  Shngart,  of  part  of  the 
tract  of  land-on  which  Thompson  lived.  In 
tbe  articles  of  agreement,  the  number  of 
acres  is  not  stated,  but  the  boundaries  are 
prescribed,  and  it  is  stated  that,  for  the 
land  sold,  "the  said  Shu|;art  ia  topaj  Gvan 
8.  Thompson  20  dollars  per  acre,  whenever 
a  good  and  aaCiicient  title  ia  made,  clear  of 
all  incumbrance,  or  sooner  if  said  Shu'g: 
thinks  proper,  in  the  follonini;  manner, 
wit:  oae  bay  horse,  100  dollars,  the  price 
agreed  on  bj  £.  Thompson  and  Z-  Shugart 
(tbe  aaid  Shugart  is  to  keep  said  horse  till 
first  of  October   next   at    his    expense,  and 


principle  Is  well  settled  that  tbe  txi 
of  aadnclary  Isonlyprtma/arifcorrecl.  and  partli 
Interested  may  Hie  a  bill  to  Hurcbaree  and  falsity 
tbe  accooDts  so  settled.  Leach  v.  Buckner,  IB  W. 
Va.  4b.  citinir  tbe  principal  case.  See  the  principal 
«  also  cited  In  BoggB  v.  Johnson.  £6  W.  Va.  W7. 


For  ft 


Q  this  subjec 


to  Peale  t.  Bickle.  S  Gratt.  vn  :  foot- 
V.  Mills,  le  GratL  t38. 

tSaHO— Bill    in    Inpeach— Meuure    ol   Dellel.— Tbe 
principal  case  was  cited  In  Windon  r.  Stewi 
Va.711.  MS.  E.  Bep.JSO. 
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no  longer,  if  not  taken  away  sooner)  and 
bonds  and  notes  for  the  balance  of  the 
land.  The  land  to  be  run  and  surveyed, 
and  a  g'ood  and  auOicient  title  to  be  made 
to  said  Zacharlah  Shugart,  his  heirs  or  as- 
signs,  at. or  before  the  10th  day  of  October 
neat.  The  said  Shugart  is  to  have  one 
third  of  tbe  ground  as  soon  as  it  is  pulled 
this  fall,  and  if  Callahans  seeds  it,  said 
Shugart  is  to  have  one  third  of  the  small 
grain." 

On    each  of  the  following  days,  to  wit, 

the  27th  of  May  1817,  the  25th  of  June  1817, 

the day  of 1817,  the  28th  of 

436  July  1817,  and  the  first  of  "December 
1817,  other  articles  of  agreement  were 

made  between  Thompson  and  Shugart,  wit- 
nessing the  sale  on  each  of  those  days,  bjr 
Thompson  to  Shugart,  of  one  or  more  par- 
eels  of   the  tract  of  land   on  which  Shugart 

In  the  articles  of  the  2Tth  of  May  1817,  it 

stated  that  the  two  parcels  therein  men.' 
tioned  are  sold  "for  the  sum  of  7  dollars 
per  Acfe,  to  be  paid  by  said  Shugart  as  fol- 
loweth,  lo  wit:  to  pay  William  Love  about 
28  dollars,  and  the  balance  in  bonds  or  notes 
other  persons,  nith  said  Shugart's  in- 
dorsement, as  soon  as  a  good  and  sufficient 

ght  and  title  is  made  to  said  Shugart, 
clear  of  all  incumbrance,  to  said  land ;  the 
title  to  be  made  at  June  court  next.  If 
said  Shugart  pay  any  sooner,  he  ia  to  have 
interest  for  the  amount  paid,  and  peaceable 
possession  of  the  above  mentioned  land 
until  the  above  obligation  is  complied 
with." 

In  the  articles  of  the  25th  of  June  1617,  it 
is  stated  that,  for  the  parcel  thereby  sold, 
Shugart  is  to  pay  Thompson  "30  dollars  in 
notes  OD  other  people,  with  his  indorse- 
ment, as  soon  as  he  the  said  Thompson 
makes  said  Shugart  a  good  and  sufficient 
right  or  title,  clear  of  all  incumbrances; 
the  title  to  be  made  at  the  July  court  next.'.' 

In   the  articles  of  the day  of 

1817,  it  is  stated  that  the  parcel  therein 
mentioned  is  sold  for  ten  dollars  per  acre. 
"Said  Shugart  is  to  pay  the  above  sum  in 
one  month  after  said  Thompson  makes  him 
a  good  and  sufficient  deed,  clear  of  all  in- 
cumbrance ;  the  deed  to  be  made  at  the  first 
court  held  in  Abingdon." 

In  the  articles  of  the  28th  of  July  1817, 
it  is  stated  that,  for  the  land  thereby  sold, 
payment  is  to  be  made  in  the  following 
manner:  "200  dollars  to  Charles  Tate;  the 
balance  in  good  bonds  and  notes  on  oth^ 
people,  in  one  month  after  said  Evan  S. 
Thompson  makes  said  Shugart  a  good  and 
sufficient    title,    clear    of    all    incura- 

437  brance  "whatsoever;  title   to  be  made 
at  August  court  next." 

And  in  the  articles  of  the  1st  of  December 

1817.  it  is  stated  that,  for  the  two  parcels 
thereby  sold,  payment  is  to  be  made  by 
Shugart,  in  one  month  after  said  Evan  S. 
Thompson  makes  him  a  good  and  sufficient 
right  and  title,  clear  of  all  incumbrance 
whatsoever,  in  notes  on  other  people,  with 
his  indorsement." 

Surveys  were  made,  on  the   4lh    of  April 

1818,  of  the  parcels  of  land  embraced  in 
417 
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these  various  articles  of  agreement,  and  the 
whole  quantity  accordia;  to  thoae  surveys 
was  193  acres.  A  deed  was  thereupon  madi 
conveying' the  same  to  Shugart;  the  con 
sideration  expressed  in  which  conveyance 
is  the  sum  of  2740  dollars.  The  deed  bears 
date  the  18th  of  April  1818,  and  on  its  face 
purports  to  be  the  deed,  of  that  date,  of 
both  Thompson  and  wife.  But  the  privy 
examination  of  mrs.  Thompson  was  not 
taken  till  the  17ih  of  August  1319,  and  the 
certiRcate  thereof  was  not  returned  to  the 
clerk's  office  till  the  20th  of  October  1819. 
In  April  1822,  the  parties  applied  to  Ben- 
jamin Blstill  to  assist  them  in  adjusting 
the  principles  upon  which  a  settlement  con- 
templated between  them  was  to  be  made. 
In  the  suit  in  equity  of  Thompson  herein 
after  mentioned,  the  deposition  of  Estill 
was  taken  for  Shugart  on  the  24th  of  March 
1824.  Estill  deposed  that  the  parties  differed 
principally  about  the  interest  which  Shagart 
charged  upon  the  payments  made  for  the 
land.  Thompson  contended,  that  as  ^hugart 
had  the  land  In  possession  and  was  receiv- 
ing the  profits,  he  Thompson  ought  not 
pay  interest;  that  if  he  paid  interei 
Shugart  ought  to  pay  rent.  This,  Estill 
considered  to  be  natural  justi 
Shugart  contended,  that  by  var 
tracts  he  was  to  have  interest  on  all  pay^ 
ments,  till  he  got  his  title,  clear  of  all 
incumbrance;  and  that  being-  the  contract, 
he  claimed  it    as  a    right.     The   mother  of 

Thompson,    Shugart   said,  had  a  life 
438      estate  in  all  *the  lands  sold,  this  part 

of  the  land  having  been  assigned  her 
for  her  dower  in  a  larger  tract.  He  antici- 
pated difficulty  and  expense  in  extinguish- 
ing her  title,  and  was  moreover  liable  to 
her  for  rents  and  profits.  He  therefore  con- 
ceived it  fair  and  reasonable  that  he  should 
have  interest  on  his  money.  Estill  pro- 
posed a  compromise,  to  which  the  parties 
consented ;  Shugart  with  apparent  re- 
luctance, On  the  same  day,  he  prepared 
the  writing  containing  the  compromise; 
which  was  executed,  and  attested  by  hii 
This  writing  bears  date  the  20th  of  Api 
1822.  It  Is  under  the  hands  and  seals  of 
Shugart  and  Thompson,  and  witnesses 
"that  the  said  Thompson  and  Shugart  have 
agreed  to  settle  their  accounts  relating  to  the 
purchase  and  payment  of  Thompson's  land 
by  Shugart,  on  the  following  terms:  said 
Thomps^in  will  immediately  procure  to  be 
conveyed  to  Shugart  his  mother's  right  of 
dower  in  those  lands,  and  will  allow  said 
Shugart  interest  on  all  payments  made 
therefor  before  the  lands  were  conveyed  by 
Thompson  and  wife  to  Shugart,  or  within 
one  month  after  the  conveyance  was  made, 
exceptibg  such  sums  as  Shugart  was  bound 
by  his  Various  articles  of  agreement  to  pay 
immediately,  or  before  a  title  was  made  to 
him;  such  as  the  28  dollars  to  William 
Love,  the  100  dollar  horse,  the  200  dollars 
to    colo.    Tate,    Ac.  on    all   which    class  of 

Sayments  no  Interest   is   to   be    allowed    to 
hngart.     Said  Shugart  is  also  to  be  allowed 
interest   on    all    bonds,  notes  Ac.   held  by 
n  Thompson    until   one    month    after 


the  said  conveyani 


this  date." 

On  the  3d  of  May  1822,  the  parties  met  at 
the  house  of  William  Love  in  order  to  have 
a  settlement,  and  an  account  was  then 
drawn  up  by  Love,  by  direction  of  Shugart: 
but  Thompson  claiming  credit  for  more 
land  than  was  allowed  for  by  Shugart,  and 
objecting  to  some  items  claimed  by  Shugart, 
the  disagreement  between  the  parties  pre- 
vented any  settlement  being  made. 
439  "Shortly  afterwards,  Shugart  brought 
an  action  at  law  in  the  county  court  of 
Washington,  against  Thompson,  upon  his 
bond  of  the  Sth  of  February  1815,  and  at 
November  term  1822  obtained  judgment  for 
the  amount  thereof.  Execution  was  issued 
immediately,    and   levied   on    Thompson's 

On  the  14th  of  December  1S22,  Thomp- 
son's mother  relinquished  her  right  to  the 
lands  sold  Shugart,  and  her  deed  was  ad- 
mitted to  record. 

Upon  this  relinquishment  being  made, 
the  sale  of  the  slaves  was  suspended. 

On  the  2Sth  of  January  1823,  the  sheriff 
who  had  levied  the  execution,  Charles  Tate, 
met  Thompson  and  Shugart,  at  the  request 
of  Thompson  and  at  his  house,  for  the  pur- 
pose of  assisting  in  making  a  settlement 
between  them.  Thompson  prodnccd  Ao 
vouchers,  but  a  settlement  was  made  by  the 
account  and  vouchers  of  Shugart.  At  this 
settlement,  credits  were  given  to  Thompson 
for  the  land  bought  of  him  by  Shugart, 
amounting  to  2563  dollars  9i4  cents;  civdils 
were  given  to  Shugart  for  payments,  inter- 
est and  setoffs  (exclusive  of  the  bond  on 
which  judgment  had  been  obtained)  to  the 
amount  of  2441  dollars  22  cents ;  and  for  the 
difference,  amounting  to  121  dollars  8?!^ 
cents,  Shugart  gave  Thompson  a  due  bill, 
or  rather  a  memorandum,  stating  that  he 
would  account  for  that  amount,  subject  to 
a  deduction  for  the  costs  of  a  chancery  suit 
which  Shugart  had  brought  against  Thomp- 
son and  his  mother.  At  the  same  time, 
Shugart  wrote  an  order  to  his  attorney  to 
dismiss  that  suit,  and  Thompson  signed  a 
receipt  for  2563  dollars  9H  cents,  in  full  for 
the  land  conveyed  to  Shugart. 

Thompson  desiring  a  new  settlement,  de- 
livered up  that  due  bill,  and  asked  that  the 
receipt  which  he  had  signed  should  be  re- 
turned to  him.  Shugart  declined  this,  bnt 
deducted  from  the  amount  of  the  due  bill  34 
dollars  for  the  costs  of  the  chancer; 
suit,  and  22  dollars  "TS  cents  upon 
another  account ;  and  the  balance  of 
65  dollars  123^  cents  he  credited  upon  the 
forthcoming  bond  which  Thompson  had 
'  :en  compelled  to  give. 
In  this  state  of  the  accounts,  Thomp«on, 
1  the  9th  of  May  1823,  presented  a  bill  to 
the  judge  of  the  superior  court  of  chancery 
it  Wythe  courthouse,  alleging,  that  at  the 
ime  of  the  settlement  of  the  25th  of  Jan- 
uary 1823,  be  was  at  the  mercy  of  Shugart 
and  compelled  to  submit  to  any  terms  he 
ight  dictate,  and  had  for  that  reason  anb- 
'tted  to  the  settlement  which  he  now  im- 


.s  made  by  Thompson    peached.       The     bill  , 
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improperlj  omitted  and  charges  improperly 
made,  and  claims  that  Shugart  is  indebted 
to  the  complainant  more  than  1100  dollars. 

An  injunction  being'  prajed  for  bj  the 
bill,  to  reatrain  Shugarl  from  proceeding 
farther  on  the  forthcoming  bond,  the  chan- 
cellor awarded  the  same. 

On  the  27th  of  May  1823,  Shngart  filed 
his  ansirer,  denying  all  the  matters  alleged 
in  the  bill  as  grounds  for  impeaching  or 
setting  aside  the  settlement  of  the  25th  of 
January  1823,  and  shewing  some  of  those 
allegations  to  t>e  unfounded. 

Two  days  after  the  answer  was  filed,  a 
motion  was  made  todissolve  the  injunction  ; 
but  the  court  overruled  the  moti 


dered  that  a 
parties  before  c< 
The  commissi 
him,  reported  v 
either    charged 


t  be  taken  between  the 
aissioner  Johnston. 
■,  upon  the  proofs  before 
I  sums  as  having  been 
e  by  the  defendant,  or 
charged  for  greater  amount  than  was 
proper;  but  the  surcharges  established  by 
these  proofs  were  not  those  alleged  in  the 
bill.  The  commissioner  allowed  the  de- 
fendant interest  on  his  payments  until  he 
obtained  possession  of  the  lands,  but  no 
lotiger.  And  the  result  of  his  report  was, 
that  the  bond  upon  which  judgment  had 
been  obtained  at  law  was  paid,  and  there 
was  a  balance  due  Thompson,  as  of  the 
15th    of    October    1823,    of    534    dollars    2 

441  "On  the  motion   of   the   defendant, 

supported  by  his  affidavit,  the  court, 
on  the  23d  of  October  1823,  recommitted  the 
report  to  the  commissioner.  There  being, 
in  the  opinion  of  the  commissioner,  farther 
proof  establishing  an  additional  overcharge, 
the  result  shewn  b;  this  second  report  was, 
that  the  bond  was  paid  off,  and  a  balance 
due  Thompson,  as  of  the  15th  of  October 
1823,  of  716  dollars  22^  cents. 

To  this  report  the  defendant  filed  ten  ei- 
ceptions.  The  8th  was  in  these  words : 
"Because  the  commissioner  did  not  con- 
form, in  stating  tfie  accounts  between  the 
parties,  to  the  agreement  entered  into  on 
the  20th  day  of  April  1822,  which  is  not 
pretended  to  be  impeached,  either  on  ac- 
count of  fraud.  Incapacity,  or  any  other 
ground,  either  alleged  or  supported."  The 
9th  exception  was  because  the  commissioner 
did  not  conform  his  statement  of  the  ac- 
connts  between  the  parties  to  the  settle- 
ment made  between  them  on  the  25th  of 
January  1823. 

The  cause  coming  on  to  be  heard  upon 
the  bill,  answer,  exhibits,  examinations  of 
witnesses,  and  the  report  of  commissioner 
Johnston  with  the  exceptions  thereto,  the 
court,  on  consideration  thereof,  decreed  that 
the  first  and  fourth  exceptions  be  sustained, 
and  that  all  the  others  be  orerruled,  except 
the  fifth,  which  was  sustained  in  part. 
And  the  report  was  thereupon  recommitted 
to  commissioner  Matthews,  to  be  reformed 
accordingly. 

After  the  court  had  made  this  decree,  it 
is  a  little  remarkable  that  at  the  next  term, 
on  the  motion  of  the  defendant,  it  was  or' 
dered  that  the  report  of  commissioner  John- 


t>e     recommitted 


Matthews,  who  was  directed  toconsider  the 

~th  the  exceptions  filed  thereto,  and 

report  thereupon. 

Commissioner  Matthews  fixed  on  the  first 

of   January    181S,    as    the  date    from 

442  which  interest  was  to  be  allowed  *the 
plaintiff  on  the  whole  amount  of  pur- 
chase money.  On  the  sums  paid  by  the  de- 
fendant he  allowed  interest  from  the  time 
of  payment,  with  the  exception  of  the  100 
dollars  for  a  horse,  28  dollars  to  William 
Love,  200  dollars  to  Charles  Tate,  and  one 
other  payment  particularly  provided  for  in 
the  articles.  On  these  sums  the  commis- 
sioner did  not  allow  interest  until  after 
the  first  of  January  1818.-  On  some  of  the 
other  matters  which  were  the  subject  of  ex- 
lews  of  commissioner  Mat- 
different  from  those  of 
Johnston,  His  report  re- 
sulted in  shewing  a  balance  due  Shngart's 
estate  on  the  1st  of  January  1824,  of  372 
dollars.  And  exceptions  thereto  were  filed 
by  the  plaintiff. 

Before  a  decision  upon  these  exceptions, 
both  parties  died,  and  the  cause  was  revived 
in  the  name  of  the  plaintiff's  administrator 
against  the  defendant's  administrator. 

At  April  term  1838  of  the  circuit  court  of 
Wythe,  the  administrator  of  Shugart  pre- 
sented a  petition  for  a  rehearing.  Besides 
insisting  that  there  was  error  in  overruling 
the  5th  exception  to  the  report  of  commis- 
sioner Johnston  (an  exception  involving  no 
;ple  whatever,  but  depending  entirely 
upon  the  evidence),  the  petitioner  urged 
"lat  there  was  error   in   overruling  the  8th 

On  the  23d  of  April  JB38,  the  court  decreed 
that  the  rehearing  prayed  for  be  refused, 
^xceptions  of  the  complainant  to 
the  report  of  commissioner  Matthews  be 
sustained,  that  the  same  be  recommitted  to 
1,  and  that  he  make  out  his  report  in 
formity  with  the  opinion  of  the  court 
before  given. 

On  the  petition  of  Shugart's  administra- 
tor, an  appeal  was  allowed. 

M'Comas  argued  the  cause    in   this  court 
for   the    appellant.     There   was  no  counsel 
for  the  appellee. 

443  •STANARD,  J.     After  the   answer 
bad  come  in,  denying  all  the  facts  on 

which  the  bill  sought  to  impeach  or  set 
aside  the  settlement  of  January  1823,  and 
Indeed  shewing  some  of  them  to  be  un- 
founded.   It    was   not    regular  to  send  the 

on  a  motion  to  dissolve  the  injunction, 
when  there  was  at  that  time  no  evidence  in 
the  case  to  sustain  the  allegations  of  the 
bill,  or  to  impeach  the  settlement  in  the  ' 
particulars  specified  in  the  bill,  or  in  re- 
spect to  matters  not  ao  specified ;  nor  could 
the  court  at  that  time  have  properly  dis- 
missed the  bill,  as  the  cause  was  not  be- 
fore the  court  on  a  hearing.  But  the  order 
of  account  having  been  made,  the  parties 
proceeded  with  their  proofs  before  the  com- 
missioner; and  the  facts  developed  there, 
if  they  do  not  sustain  the  specific  objections 
'    the  settlement  taken  in  the  bill, 


nissioner  those  respects  establish  a  surcharge  thereof. 
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n  to  m7  satisfaction  that  the  settle- 
metit  may  be  justly  surcharged  in  other 
respects.  This  being  so,  one  of  tvro  courses 
mi^^ht  have  ticea  taken  by  the  court  beli 
If  that  court  had  pursued  the  strictest  and 
most  technical  rule  of  practice,  it  migh 
have  declined  to  proceed  to  grant  the  plain 
tiff  relief  in  respect  to  the  objections  to  thi 
settlement  shewn  by  the  evidence  though 
not  noticed  by  the  bill,  unless  the  plaintiff 
amended  his  bill  in  this  respect,  and  urged 
those  objections  as  further  matter  of  sur- 
charge and  falsification  of  the  account,  s( 
as  to  afford  the  defendant  the  benefit  of  the 
explanation  and  defence  he  mi^ht  make  by 


proceeding,  the  court  might  pei 
commissioner  to  proceed  in  respect  of  the 
matters  embraced  by  the  objeclli 
veloped,  in  like  manner  as  if  they  had  been 
noticed  bj  the  bill.  My  opinion  is,  that  i' 
was  within  the  competency  of  the  court  t< 
take  the  latter  course.  Such  a  practici 
seems  to  me  recommended  by  many  consid 

erations.     It  is  more  compendious  ant 
444      *leBB  expensive,  and  tends  to  prevent 

or  shorten  those  delays  in  the  admi 
iatration  of  justice,  which  are  grievant 
admitted  by  all,  and  by  many  urged  as  a 
reproach  to  its  ministers.  Every  object  of 
the  more  formal  proceeding,  and  every 
privilege  of  defence  it  would  afford,  may 
be  attained  under  this  more  summary  prac- 
tice. If  the  defendant  should  object  that 
he  is  surprised  by  the  new  objectiono  to  the 
account,  the  court  may  and  ought  to  givi 
him  time  to  combat  them;  and  if  he  urgei 
the  privileee  he  would  have  by  answer  ti 
an  amended  bill,  to  explain  and  defend  the 
account  in  these  respects,  that  privilege  may 
and  ought  to  be  secured  to  him,  by  allowing 
time  to  file  his  affidavit  containing  such 
explanation  and  defence,  and  giving  to  such 
affidavit  the  like  credit  and  effect 
answer  containing  the  like  matter 
be  entitled  to.  Thinking  that  several 
errors  are  shewn  ^in  the  settlement  of  Jan- 
uary 1823,  by  the  proofs  in  the  case  and 
the  investigations  of  the  commissioner,  my 
opinion  is  that  the  proposition  of  the  ap- 
pellant, that  thebill  ought  to  be  dismissed 
because  those  errors  had  not  been  specifi- 
cally noticed  therein,  cannot  be  sustained. 
Proceeding  to  the  other  questions  brought 
before  this  court  by  the  appeal,  the  first 
and  most  important  is  that  presented  by 
the  8th  exception  of  the  appellant  to  the 
report  of  commissioner  Johnston.  My 
opinion  is  that  that  exception  ought  to  have 
been  sustained.  By  it  the  appellant  in- 
'  sista,  that  the  charge  of  interest  on  his 
payments  should  be  governed  by  the  agree- 
ment of  the  parties,  made  the  20th  of  April 
1822;  and  that  the  court  below,  in  overruling 
that  exception,  in  effect  not  only  cancelled 
that  agreement,  but  also  the  former  apree- 
ments  made  by  the  parties,  under  which, 
if  carried  into  effect,  the  appellant  would 
have  been  entitled  to  a  large  allowance 
of  interest.  Waiving  the  investigation  of 
the     question     how    far    the      stipulatii 


parties,      that    the     purchase    money 

445  'should  be  payable    when  a  complete 
and    unincumbered    title    should    be 

made,  would  postpone  the  accrual  of  inter- 
est on  the  purchase  money  until  such  title 
should  be  made,  even  though  the  purchaser 
had  possession  before  that  time;  and  with- 
out scrutinizing  the  particular  agreements 
made  by  the  parties  in  regard  to  the  inter- 
est on  some  of  the  paymentj  made  inter- 
mediately between  the  contracts  of  purchase 
and  the  conveyance  of  a  complete  title,  I 
have  no  doubt  that  the  claims  of  the  ap- 
pellant founded  on  such  stlpnlations  and 
agreements  might  be  compromised  by  the 
parties,  and  that  a  compromise  of  then 
ought  not  to  be  disturbed  unless  on  specific 
allegation  and  proof  of  fraud,  imposition 
or  mistake.  In  this  case,  the  agreement 
in  question  was  a  compromise  of  the  claims 
aforesaid,  and  so  far  from  being  impeached 
by  the  bill,  there  is  no  allusion  to  it  in  the 
bill,  and  the  only  evidence  in  respect  to  it 
(that  of  B.  Estill)  instead  of  fastening  on 
it  the  stain  of  fraud  or  imposition,  tends 
to  free  it  from- that  imputation. 

Besides,  if  this  compromise  were  disre- 
garded, and  the  rights  of  the  parties  de- 
pended on  the  effect  of  the  stipulations  and 
previous  agreements  aforesaid,  it  is  at  least 
problematical  whether  more  interest  would 
not  be  allowed  to  the  appellant,  or  withheld 
from  the  appellee,  than  is  so  under  the 
compromise.  The  result  is,  that  in  the  set- 
tlement of  the  accounts,  that  compromise 
ought  to  regulate  the  charge  or  allowance 
of  interest  on  the  payments  that  were  to 
bear  interest,  and  on  the  purchase  money. 
I  am  further  of  opinion  that  the  settlement 
of  January  1S23  should  be  the  basis  of  a 
resettlement,  rejecting  from  that  account 
such  items  of  charges  to  the  appellee  as  are 
ascertained  to  be  incorrect  or  improper, 
and  giving  him  the  proper  credita  that 
have  been  omitted. 

[The  judge  proceeded  to  express  an  opin- 
ion on  such  of  the  details  of  the  case  as 
had  been  brought  under  the  notice  of  the 
court    below,     and     pointed    out    the 

446  credits  'omitted  in  the  settled  account 
which  should  be  given  to  the  appellee, 

and  the  charges  against  him  therein  which 
were  improperly  made;  and  concluded  as 
follows:] 

One  of  the  results  of  the  view  I  have 
taken  of  the  case  >s,  that  the  reports  of  both 
the  commissioners  are  entirely  wrong  in  the 
frame  they  have  given  the  accounts.  The 
balance  appearing  due  on  the  settlement  of 
January  1823  having  been  paid  by  the  appel- 
lant, and  his  due  bill  taken  in,  the  extent 
of  the  errors  of  that  settlement  was  ascer- 
ible  by  adding  the  errors  of  the  charges 
le  appellee  to  the  amount  of  the  omis- 
i  of  credit,  and  the  sum  was  the  mean- 
of  relief  to  which  he  was  entitled.  If 
that  sum  exceeded  the  injoined  judgment. 
should  have  perpetuated  the  in- 
and  decreed  in  favour  of  the  ap- 
pellee for  the  excess;  if  it  was  less  than 
the  judgment,  it  should  have  been  set  off 
igainst  the  judgment,    the   injunction  dis 


some    ot    the    contracts     between    the  solved   for  the  excess  of  the  judgment  and 
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perpetuated  for  the  amount  Bet  off,  and  in 
both  cases  the  costs  ought  to  have  been 
decreed  to  the  appellee,  and  in  the  Utter 
case  the  court  should  have  certified  against 
damages  on  the  euni  for  which  the  injunc- 
tion was  dissolved. 

The  decree  of  the  court  of  appeals  was  in 
conformity  with  the  foreg-oing  opinion. 
This  decree  (in  which  all  the  judges  con- 
curred) declared,  that  the  title  of  the  ap- 
pellee to  the  relief  he  sought  in  the  court 
below,  depended  on  his  success  in  shewing 
errors  in  the  settlement  of  January  1823, 
either  in  the  charges  made  against  him  or 
the  credits  allowed  him  in  that  settlement; 
and  that,  as  a  consequence  of  this,  when 
the  commissioner  proceeded  to  execute  the 
Older  of  account  made  by  the  court  below, 
he  should  have  confined  himself  to  a  state- 
ment of  those  errors,  the  sum  of  which  was 
the  proper  measure  of  relief  to  which 

447  the    "appellee    was   entitled.     Jt    fur- 
ther  declared,    that    in  executing  the 

order  of  account,  the  commissioner  should 
have  been  governed  by  the  agreement  be- 
tween the  parties  dated  the  20th  of  April 
1822,  in  relation  to  the  allowance  of  inter- 
eat  on  the  pajrmenta  of  the  appellant, 
before  the  20th  of  November  1819,  on  account 
of  his  several  purchases  of  land,  and  the 
allowance  of  interest  to  the  appellee  on  the 
purchase  money  of  the  lands  sold  the  appel- 
lant; interest  on  that  purchase  money  not 
accruing,  under  that  agreement,  before  the 
said  20th  of  November  1819. 

On  the  proofs  in  the  record,  the  settle- 
ment of  January  1823  was  declared  to  be 
surchargeable,  for  omitting  to  credit  the 
appellee  with  particular  sums,  and  improp- 
erly charging  him  with  others;  all  of  which 
were  specified  in  the  decree.  It  was  then 
declared,  that  the  reports  of  both  the  com- 
e  radically  wrong  in  the 
ing  the  accounts,  as  well  as 
any  respects;  and  that  they 
should  be  entirely  set  aside,  and  a  new 
account  taken,  which  should  not  go  at  lar|;e 
into  the  transactions,  between  the  parties, 
but  should  simply  state  the  erroneous 
charges  to  the  appellee,  and  the  credits  to 
which  he  was  entitled  bat  which  were 
omitted,  in  the  settled  account  of  January 
1S23,  the  aggregate  of  which  is  the  proper 
measure  of  relief  to  which  he  is  entitled  ; 
and  if  that  aggregate  should  eiceed  the 
amount  of  the  injoined  judgment,  the  in- 
junction should  be  perpetuated  and  a  decree 
rendered  in  favour  of  the  appellee  for  the 
excess,  and  if  not  equal  to  the  judgment, 
it  should  be  set  off  against  it,  and  the  in- 
junction should  be  dissolved  for  the  excess 
of  the  judgment;  and  in  either  case  the 
costs  in  the  court  below  should  be  decreed 
to  the  appellee,  and  in  the  latter  the  court 
should  certify  against  damages  on  the 
amount  for  which  the  injunction  may  be  dis- 
solved. The  court  therefore  adjudged  and 
decreed,  that  so  much  of  the  interlocutory 
orders  of  the  circuit  superior  court  of 

448  'law  and    chancery    for  the  county  of 
Wythe,    made    in    this   cause,  as  may 

conflict  with  the  foregoing  opinions  be 
reversed  and  annulled,  and  that  the  appel- 


lant recover  of  the  appellee  the  coats  by 
him  expended  in  the  prosecution  of  his 
appeal  in  this  court,  to  be  levied  Ac.  And 
the  cause  was  remanded  to  the  said  circuit 
superior  court  of  law  and  chancery,  for  fur- 
ther proceedings  according  to  the  principles 
of  this  decree.     . 

448  Jackson  v.  Jackson. 

July,  1»SB,  Lewlsbura. 
(Absent  Bkookk,  j.) 
■romlaior)'  Note— A»auBip»lt— Oecl«r«tlon— Averrinj 
Conslderatten*-  Qosre.— QneBtlOD  wbelber.  In  Vlr- 
Einla.  assumpsit  can  be  malntalued  on  a  promis- 
sory Date,  witbout  averrlDe  a  cooslderatiou  In 
tbe  declaration.  Per  Tocieeb.P..  and  Parkbb.  J.. 
it  be  malatalued.    STAHAao  and 


action . 


Cabeu^  J„  coQira. 
The    writing   on    which    this   action  was 
founded  was  in  these  words: 

"I  agree  to  settle  with  Thomas  Bland 
sheriff  of  Lewis  county,  who  has  an  ezecu- 
in  his  hands  against  H.  Jackson,  in 
name  of  Vandeventer  and  others,  to  the 
atnount  of  320  dollars,  and  then  to  pay  unto 
H.  Jackson  the  further  sum  of  255  dollars, 
and  it  is  to  be  understood  that  the  said 
Cufnmins  Jackson  is  to  have  a  credit  for 
above  255  dollars,  or  what  Hyer  Jackson 
may  agree  to  pay  for  four  lots  back  of  the 
courthouse  in  Weston  and  county  of  Lewis, 
15th  day  of  September  1835.  C.  E. 
Jackson."" 

The  action  was  assumpsit  In  the  circuit 
court  of  Lewis,  by  Henry  Jackson  against 
Cummins   B.  Jackson;  and   the  declaration 

449  *The    first   count    charged     the   de- 

fendant with  being  indebted  to  the 
plaintiff  in  the  sum  of  575  dollars  (the 
aggregate  of  the  two  sums  mentioned  in 
the  writing)  for  divers  goods  and  chattels, 
slaves  &c.  before  that  time  sold  and  deliv- 
ered to  the  defendant,  at  his  special  in- 
stance and  request. 
The   second  count  was  on   the  writing. 


■Prooilswir]'  N«ta— AssaM[ 
rlnt  Caoaldarstlaa.— Tbe  principal  case  was  dtsUn- 
eulsbed  la  Averett  v.  Booker,  It  Oratt.  1A4.  1S&. 
JnpcE  Lib,  In  dellrerlns  tbe  oplnloaof  tbe  conrt. 
Bald  :  "Tbe  case  of  Jaekion  v.  Jadtion,  aboTC  died. 
BO  far  aa  It  la  oC  auv  aatborlty.  having  been  decided 
by  a  court  enually  dlTlded,  shows  that  it  la  not 
oeceHBary  In  Bucb  a  case  even  to  aver  a  considera- 
tloD.  For  [be  declaration  witbout  averrlDE  sncb 
consideration  was  SDirtalned  by  tbe  conrt  below. 
and  that  ludement  was  affirmed  by  the  divlalon  of 
tblB  cour;-  But  It  Is  unnecessary  to  eo  Into  this 
question  In  tbla  case,  hecaase  whilst  the  declaration 

ItlSQOt  pretended  that  tbe  paperoBered  la  evidence 
contained  any  tblns  that  could  by  any  constrQcUon 
beheld  to  be  an  eipreaa  promise  to  paj-  thesumof 
money  mentioned  in  it  And  not  belna  a  bill  of 
ezcbanse,  no  promise  Is  raised  by  law  la  favor 
of  the  payee  aealnst  the  drawer  from  the  failure 
of  the  drawee  to  accept  or  to  pay." 

See  furtber.  moaotrraphlc  noti  on  "bUIb.  Notes  and 
Checks"  appended  to  Archer  v.  Ward.  SQratt,  StS; 
monosrapbic  nelt  oa  "Assnmpslt"  appended  to 
Kennaird  v.  Jones,  t  Ordtt  IBI>  v- 1  v  v. '  "^,r  i  v 
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setting'  out  Its  terms,  and  laying:  a  consid- 
eration in  tile  sale  of  a  slave.  The  failure 
o[  the  defendant  to  convey  to  Hyer  Jackson 
the  son  of  Henry  is  alleg-ed,  and  from  that 
failure  is  deduced  the  defendant's  indebt- 
edness for  the  255  dollars. 

The  third  count  was  alsg  on  the  writing, 
but  omits  any  mention  of  the  Iota,  and 
claims  the  25S  dollars  absolutely.  A  con- 
sideration is  likewise  averred  in  this  count. 

The  fourth  count  was  to  the  following 
effect:  "And  for  that  also  the  said  defend' 
ant,  heretofore,  to  wit,  on  the  I5th  day  of 
September  1835,  at  &c.  made  and  executed 
his  certain  other  agreement  in  writing, 
and  then  and  there  signed  and  subscribed 
his  abbreviated  name  of  C.  E>  Jackson 
thereto,  and  then  and  there  delivered  the 
same,  so  made  and  subscribed,  to  the  said 
plaintiff,  by  which  said  writing  be  the  said 
defendant  then  and  there  agreed  to  settle 
with  Thomas  Bland  sheriff  of  Lewis  county 
(meaning  one  Thomas  Bland  deputy  for 
James  M.  Camp  high  sheriff  of  Lewis 
county)  who  had  an  ciecuiion  in  his  hands 
against  H.  Jackson  (to  wit,  the  said  pl< 
tiff)  in  the  name  of  Vandeventer  (vie. 
Rachel  Vandeventer)  and  others,  to 
amount  of  320  dollars,  and  then  to  pay  unto 
the  plaintiff,  by  the  abbreviated  name  of 
H.  Jackson,  the  further  sum  of  255  dollars. 
By  means  whereof  the  said  defendant  then 
and  there  became  liable,  among  other 
things,  to  pay  to  the  said  plaintiff  the  said 
■um  of  255  dollars  in  this  count  specified, 
according  to  the  tenour  and  effect  of  said 
agreement,  and  beinir  so  liable,  he 
450  the  said  defendant,  *in  coneideration 
thereof,  then  and  there,  to  wit,  on 
Ac.  at  Ac.  undertook  and  then  and  there 
faithfully  promised  him  the  said  plaintiff 
to  pay  hiro  the  last  mentioned  sum  of  255 
dollars,  when  he  should  be  thereunto  after- 
wards requested." 

The  fifth  count  was  substantially,  and 
almost  literally,  the  same  as  the  fourth. 

The  sixth  count  was  precisely  like  the 
fourth  and  fifth,  except  that  it  described 
the  agreement  as  one  by  which  the  defend' 
ant  agreed  to  pay  to  the  plaintiff  the  further 
sum  of  255  dollars  Ac.  (saying-  nothing  of 
that  part  of  the  agreement  by  which  the 
defendant  undertook  to  settle  with  Thomas 
Bland  to  the  amount  of  320  dollars). 

To  the  whole  declaration,  and  to  each 
count  thereof,  the  defendant  demurred;  and 
the  plaintiff  joined  in  the  demurrers. 

The  court  overruled  the  demurrers;  and 
then  a  trial  being  had  upon  the  general 
issue,  a  verdict  was  found  for  the  plaintiff 
for  255  dollars  damages,  with  interest  from 
the  ISth  of  September  ia35  till  paid,  and 
judgment  was  rendered  thereupon. 

On  the  petition  of  Cummins  £.  Jackson, 
a  supersedeas  was  allowed. 

William  A.  Harrison,  for  the  plaintiff  in 
error,  said  that  the  4th,  5th  and  6th  counts, 
stating  an  assumpsit  in  writing  but  laying 
no  consideration,  were  defective,  according 
to  the  decisions  in  Hall  v.  Smith,  3  Munf. 
550 ;  Beverleys  v.  Holmes,  4  Munf.  95,  and 
Moseley  v.  Jones,  5  Munf.  23. 

George    H.    Lee,    for    the  defendant    in 


error,  insisted  that  a  declaration  in  as- 
sumpsit on  a  promissory  note  for  the  pay- 
ment of  money  may  be  sustained  without 
averring  a  consideration.  1  Chitty's  PI. 
320;  Chittyon  Bills  356;  Grant  v.  Da  Costa, 
3   Mau.    &    Selw.  352;  Coombs  v.   Ingram, 

4  Dow.  &  Ry.  211;  16  Bng.  Com. 
451      *Law   Rep.    194.     The  cases   cited  on 

the  other  aide  were  upon  instruments 
of  a  different  character.  Hall  v.  Smith 
was  upon  an  assignment  of  a  bond  or  note. 
Beverleys  v.  Holmes  was  on  a  written 
promise  to  pay  Augusta  bonds.  Moseley 
v.  Jones  was  on  a  written  contract  to  de- 
liver corn  and  pay  money,  and  the  form  of 
the  declaration  does  not  appear. 

(Before  Harrison  replied,  Stanard,  J.,  ob- 
served, that  in  England  there  is  no  action 
of  debt  on  the  note  per  se.  The  note  is 
only  evidence  of  debt.  Here,  debt  lies  on 
the  note  itself.  And  the  question  arises. 
whether  this  may  not  authorize  the  declara- 
tion in  assumpsit  to  be  framed  in  Virginia 
differently    from    what  would   otherwise  be 


requi 


:.) 


Harrison, -in  reply.  There  is  no  distiac- 
lion  between  a  verbal  promise  and  a  prom- 
ise in  writing.  A  consideration  is  equally 
necessary  to  both.  In  England,  promis- 
sory notes  are  plared  on  the  footing  of  bills 
of  exchange.     Not  bo  here. 

PARKER,  J.  The  only  question  in  this 
case  arises  upon  the  4th,  5th  and  6th 
counts,  and  it  is  only  necessary  to  analyse 
one  of  them,  all  being  liable  to  the  same 
objection,  viz.  that  no  consideration  for  tbe 
promise  is  alleged.  The  fourth  connt  avers 
that  the  defendant,  on  the  15th  of  September 
1835,  at  Ac.  executed  his  certain  other 
agreement  in  writing,  undertaking  to  settle 
with  Thomas  Bland  Ac.  320  dollars,  and 
then  to  pay  to  the  plaintiff  the  further  sum 
of  255  dollars  according  to  the  tenour  and 
effect  of  the  said  agreement,  and  being  so 
liable,  he  the  defendant,  in  conaideration 
thereof,  promised  to  pay  to  the  plaintiff 
the  last  mentioned  sum  of  255  dollars. 
Whether  this  count  is  defective  or  not,  de- 
pends altogether  on  the  question  how  far. 
in  an  action  of  assumpsit  on  a  writing  of 
this  character,  the  plaintiff  is  bound  to 
allege  and  prove  a  consideration  for  tbe 
promises  and  undertakings  set  forth  in  it. 
I    am     clearly     of     opinion      he    must    do 

both. 
452  *That  in  general  the  plaintiff  who 
brings  an  action  of  assumpsit  must 
state  a  consideration,  no  one  doubts.  But 
in  assumpsit  on  a  promissory  note,  it  is  said 
that  no  consideration  need  be  averred  and 
proved,  because  our  act  of  assembly  allows 
an  action  of  debt  to  be  brought  on  the  note 
itself,  without  laying  or  proving  a  consid- 
eration ;  [see  Peasley  v.  Boatwright,  2 
Leigh  195;  Crawford  v.  Daigh.  2  va.  Cas. 
521,)  and  it  is  supposed  that  this  provision 

ithorizes  us  to  imply  a  consideration  from 
the  nature  of  the  instrument,  in  the  same 
'  that,  in  an  action  of  assumpsit  on 
issory  note  in  England,  a  sufficient 
consideration  is  presumed.  But  there  it  is 
~ng  to  the  form  of  the  bill  w  note, 
the  circufqsUnM  <^  v'tv  >^^}QK   'o 
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irriting,  that  the  law  gives  it  that  effect, 
but  because  it  is  commercial  paper.  Chitt; 
on  Bills,  p.  9,  10.  PrerionB  to  the  statute 
of  3  and  4  Ann.  c.  9,  an  action  of  debt 
conld  not  be  maintained  on  a  promissory 
note,  aa  of  itself  importing'  a  debt,  but  the 
plaintiff  was  obliged  to  declare  on  the  con- 
tract as  in  assumpsit,  stating  and  proving 
the  real  consideration  at  large.  By  that 
statute,  and  "to  the  intent  to  encourage 
trade  and  commerce,"  (mhich,  says  the 
preamble,  "will  be  much  advanced  if  such 
notea  shall  have  the  same  efFect  as  inland 
bills  of  exchange,")  notes  in  writing  prom- 
ising to  pay  money  were  in  all  respects 
put  upon  the  footing  of  inland  bills ;  and 
after  that,  no  question  could  arise  concern- 
ing the  necessity  of  alleging  a  considera- 
tion in  aaj  form  of  action  upon  them.  It 
was  a  peculiar  privilege  conferred  upon 
them  by  the  force  of  the  statute,  that  (as 
in  bills  of  exchange)  a  sufficient  considera- 
tion should  be  Implied  from  the  commercial 
nature  of  the  instrument.  But  that  does 
not  seem  to  me  to  be  the  effect  of  our  act 
of  1730,  4  Hen.  Stat,  at  large,  p.  27S.  It 
simply  allowed  an  action  of  debt  on  the 
note,  to  the  end  that  the  recovery  of  the 
money  "might  be  rendered  moreeasy."  It 
did  not  change  the  nature  of  the  instru- 
ment, Dor  give  to  it  the  character 
453  *of  a  bill  of  exchange;  nor  do  I  con- 
ceive it  would  have  been  impressed 
with  the  character,  had  the  clause  allowing 
discounts  been  omitted,  unless  it  had  been 
expressly  assimilated  to  an  inland  bill,  or 
other  commercial  paper.  The  only  effect 
of  the  act  seems  to  me  to  be,  to  allow  a  new 
form  of  action  to  be  brought  on  the  writing 
itself,  namely,  an  action  of  debt,  and,  if 
that  action  is  brought,  to  dispense  with  the 
averment  or  proof  of  consideration.  If, 
however,  debt  is  brought  on  the  original 
contract,  it  is  still  necessary  to  shew  a 
consideration  to  support  it ;  and  a  fortiori 
if  assumpsit  is  brought,  which  is  always 
on  the  original  contract,  the  same  conse- 
quence must  follow.  In  the  case  of  Craw- 
ford T.  Daigh,  the  judge  delivering  the 
opinion  of  the  court  declares  expressly,  that 
it  was  not  intended  to  interfere  with  the 
action  of  assumpsit;  and  judge  Carr,  in 
Peasley  v.  Boatwright,  carefully  confines 
his  observations  to  the  action  of  debt;  so 
that  this  case  is  one  of  the  first  impression 
in  this  court,  although  I  am  satisfied  the 
general  opinion  of  the  profession  has  here- 
tofore been,  that  in  all  actions  of  assumpsit 
brought  in  this  state,  except  on  bills  of  ex- 
change and  notes  placed  expressly  on  the 
same  footing,  it  is  necessary  to  aver  and 
prove  a  consideration.  The  counsel  for  the 
appellee  accounted  for  the  omission  in  some 
of  the  counts  in  this  declaration,  by  can- 
didly avowing  that  it  was  because  he  feared 
no  consideration  could  be  proved;  and  the 
probability  is  that  the  verdict  was  obtained 
without  such  proof. 

There  is  another  consideration  entitled 
to  weight  in  this  cause.  The  assumpsit  Is 
brought  npon  an  instrument  promising  to 
settle    with   the  sheriff  a  certa' 


tiff  by  having  a  credit  for  it  with  Hyer 
Jackson  in  the  sale  of  lots.  I  doubt  much 
whether  any  action  of  debt  could  be  main- 
tained on  it.  Certainly  it  could  not  be 
brought  on  the  promise  to  settle  with 
454  another ;  and  as  the  two  *are  joined 
in  this  fourth  count,  it  would  seem 
that  the  count  could  only  be  in  assumpsit, 
unless  two  actions,  one  in  assumpsit  and 
the  other  in  debt,  could  be  brought  on  the 
same  written  agreement.  In  this  respect 
it  is  very  similar  to  the  case  of  Moseley  v. 
Jones,  S  Munf.  23,  where  the  court  decided 
that  the  judgment  was  erroneous,  there 
being  no  consideration  laid  in  the  declara- 
tion. It  is,  however,  useless  to  enlarge  on 
this  point,  since,  on  the  other,  I  am  of 
opinion  that  the  demurrer  to  the  4th,  5th 
and  6th  counts  ought  to  have  been  sus- 
tained, and  that,  for  overruling  it,  the 
judgment  should  be  reversed. 

TUCKEfi,  P.,  concurred.  But  STAN- 
ARDand  CABBLL,  J.,  being  of  a  different 
opinion,  and  the  court  being  thereby  equally 
divided,  the  judgment  was  affirmed. 


Sayre  v.  The  Northwestern  Turn- 
pike Road. 

Jnly.  1S3»,  LewlsbnrB. 
(AtHcnt  Bbookk.  J.) 
C«rponitU>iu-Nortbw«*t<ra  Turapike  Riwd— LlskUHy 
to  Action.*— An  action  will  not  lie  asalasc  the  presi- 
dent and  dlrectora  of  the  norlhweatem  turnpike 
road;  the  compaay  beta  e  com  poaed  exclusively  of 
officers  of  the  (Eoveroment,  bavins  do  penunal 
interest  In  It.  or  Id  lu  concerns,  and  only  actiue 
aB  theorKaoof  tbecommoDvealtb  In  effect! Dr  a 
ereat  public  Improve  men  I. 

The  declaration  in  this  case  wap  in  these 

Squire  Sayre  complains  of  the  president 
and  directors  of  the  northwestern  turnpike 
road,  in  custody  &c.  of  a  plea  of  trespass 

•Nortbwatem  Tarnpllu  Road— LUMIIty  lo  ActlM.— 
In  the  case  of  Savre  i.  Nortlactttem  Turn^ki  Boad.  10 
Ltioh  *M.  whlcb  was  an  acUon  of  trespass  on  the 
case  to  recover  damaaes  for  the  washlue  away  of 
the  plaintiff's  saw  and  erlst  milts  anil  mllldam, 
caused  by  the  alleged  neellirent  planning  and  con. 
strncUon  of  a  bridee  by  the  defendant  corporation 
over  the  stream  upon  which  they  were  built,  It  was 
beld  that  the  action  would  not  lie  because  the  de- 
fendant corporation  was  comiKised,  in  the  laognaire 
of  PBiamlBT  Tdckkr.  who  delivered  the   nnanl- 


)f  the  e< 


of  o 


lo  11, 

or  In  Its  concerns,  and  only  actiufr  as  the  orsan  of 
the  commonwealth  In  effectine  a  creat  public  Im- 
provement. This  conclusion  Is  fully  sustained,  we 
tblnt,  by  the  weight  of  aulhorlty.  Bochanas.  J.. 
dellverlDE  the  opinion  of  the  court  In  Mala  v.  East- 
ern Slate  Hospital.  Bl  Va.  All.  34  S.  E.  Rep.  eiT. 
DunnlOEtonn  v.  Northwestern  Turnpike  Road.  <l 
an  action  of  assumpsit  atraiusl  tile 


>f  the  □ 


money,  and  to  pay  another  si 


pike  road  for  work  and  labor 

furnished;  andltwa.s  beld  th; 

lie.    Jddgb  ALLEN,  delivering 

of    court.  In  dlstlnsnl shins  the  case 


0  the  plain-    principal  c 


e  action  would 

oplDioD  of   the 

bar  from  the 


:.  said:  I'tTbe  qnestioti'teUU'di 
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on  the  case.     For  tb&t   heretofore,    to  wit, 

on    the   19th    day    ot     March    1831.    by    an 

act    passed  by  the  legislature   of  Virginia, 

.  entitled    "an    act    to    provide   for  the  cod- 

Btruction    of    a    turnpike     road   from 
45S       "Winchester    to   some   point     on 

Ohio  river."  the  said  defendants  ^ 
incorporated  by  the  name  of  "the  president 
and  directors  of  the  northnestern  turnpike 
road"  as  aforesaid,  with  power,  among- 
otfaer  things,  to  sue  and  be  sued,  and  t< 
cause  to  be  constructed  a  road  from  'WlU' 
Chester  in  the  county  of  Frederick  to  some 
point  on  the  Ohio  river,  to  be  selected  by 
the  principal  engineer,  and  to  erect  bridges 
across  streams  o{  water,  at  sucb  sites  as 
the  said  principal  enffineer  should  indicate : 
as  by  the  said  act  will  more  fully  appear. 
And  the  plaintiff  further  saith,  that  after 
the   passage   of   the   said    act,    to    wit, 

the day  of 1834,  the  principal 

frineer,  under  and  by  virtue  of  said  act,  and 
in  pursuance  of  the  orders  and  directions 
of  the  said  defendants,  located  said  road 
from  Winchester  aforesaid  to  Parkersburg 
in  the  county  of  Wood,  on  the  Ohio  rivi 
and  in  making  his  said  location  the  said 
engineer  designated  a  site  for  a  bridge 
across  Middle  Island  creek,  near  Lewiaport 
in  Harrison  county.  And  the  plaintiff  fur- 
ther saith,  that  afterwards,    to  wit,  on    the 

day  of 1837,  the  said  defendants, 

by  their  agents  and  servants,  erected  and 
caused  to  be  constructed  at  the  said  site,  a 
bridge  across  said  Middle  Island  creek  ;  and 
the  plaintiff  then  and  there  owned  and 
possessed  a  certain  water  grist  and  saw  mill 
and  milldam,  near  to  and  below  said  bridge, 
which  said  water  grist  and  saw  mill  and 
milldam    the  plaintiff  had,  for   a  long  time 


wbetberauy  action  will  lie  agalasc  tbis  cot 
bnt  wbelber,  tiavlne  recard  lo  tbe  oWecu 
corporatloD.  tbe  action  will  lie  for  tbe  particular 
srlevance  complained  of.  It  vaa  Dot  decided  Iq  tbe 
case  of  SaiiTf  r.  The  .Y.  W.  Turnpike  Road,  10  Leiglt  «A. 
ibat  DO  action  will  He  asalnst  this  corporation;  all 
that  tbe  case  decided,  was 


e  asalna 


e  InluT 


plained  pf.  Tbeault  was  brousbt 
ases  for  a  remote  and  coDsegueDtlal  lojnrir  to  tbe 
property  of  tbe  plalnlin.  Tbe  declaratloo  averred. 
that  owlQj  to  tbe  defective  construction  ot  abridge 
by  tbe  company.  It  fell,  and  was  carried  by  tbe 
stream  acalust  tbe  mill  and  dam  of  tbe  plalntlD. 
wbereby  tbey  were  destroyed.  Tbe  reasons  wbtcb 
Eoveraed  tbe  court,  la  boldlns  tbal  an  action  for 
sucb  an  Injury  could  not  be  maintained  aealnitt 
tbl>  company,  arenotslven.  Tbe  case  was  probably 
considered  as  falling  under  tne  InBuence  o£  the  case 
of  tbe  Qovernor  and  Co,  of  tbe  Biitlab  Cast  Plate 
Uannfactnrers  T,  Meredltb.  4  T.  R.  ?M;  Boaltou  v. 
Crowtber.BEos.  C.  L.  R,  va.  and  Lansing  v,  Kmltb. 
a  Cow,  R,  U6:  In  wblcb  11  was  beld  tbat  commlssloo- 
ers  or  trustees,  actiuK  under  tbe  autbority  of  law. 

In  wblcb  they  have  no  direct  private  interest,  and 
who  do  not  exceed  their  lurlsdlctloo,  are  not  liable 


before  the  erection  of  said  bridge,  used 
and  possessed  for  grinding  and  saning, 
and  was  of  great  value,  to  wit,  of  the  value 
of  2000  dollars.  Yet  the  said  defendants, 
well  knowing  the  premises,  so  negligently, 
defectively  and  unskilfully  plained  and 
constructed  their  said  bridge,  that  by  rea- 
son thereof,  afterwards,  to  wit,  on  the 

day  of  November  1837,  the  water  running 
and  flowing  down  said  creek,  then  and 
there  removed  and  washed  said  bridge  away 

from  said  site  where  it  bad  been  con- 
456      structed    as    aforesaid,    against   *the 

said  grist  and  saw  mill  and  milldam 
of  the  plaintiff,  and  then  and  there  de- 
stroyed said  mill  and  milldam,  tbe  plaintiff 
being  then  and  there  the  owner  and  pos- 
sessor of  said  grist  and  saw  mill  and  mill- 
dam. By  reason  whereof,  the  plaintiff 
saith  he  has  sustained  damage  to  the  amonnt 
of  2000  dollars.    Therefore  he  sues  Ac. 

The  defendants  demurred  generally  to  the 
declaration,  and  the  plaintiff  joined  in  the 
demurrer. 


lal  li 


The  PI 


aathorlced  to  make  fr 


The  circuit  coturt  of  Harrison  sustained 
the  demurrer,  and  rendered  jndgment  for 
the  defendants;  and  on  the  petition  of  the 
plaintiff,  a  supersedeas  was  awarded. 

William  A.  Harrison  for   the    plainti?  in 

George  H.  Lee  for  the  defendants  in  error. 

TUCKER,  P.  The  court,  not  deciding 
the  other  questions  argued  in  this  case  at 
the  bar,  are  unanimously  of  opinion  that  the 
action  does  not  lie  in  this  case  against 
the  northwestern  turnpike  company,  com- 
posed as  it  is  exclusively  of  officers  of  the 
government,  having  no  personal  interest 
in  it,  or  in  its  concerns,    and   only  acting 

the  work  committed  to  Its  chartte;  and  there  Is 
nothlDK  In  tbe  words  or  spirit  of  the  law  which 
exempts  the  company  from  sncb  an  action." 

See  tbe  principal  case  also  dtstlnsulshed  In  James 
River,  etc.  Co,  v.  Early,  13  Qratt.  bSt.  M6. 

In  Tompkins  v,  Kanawba  Board.  IS  W.  Va.  Mo.  261. 
EM.  Pbibidknt  JoBNBOa.  after  settlDE  forth  the 
facu  and  decisions  In  the  principal  case.  DnuDlns- 
tonsv.  Northwestern  Turnpike  Road,  a  Gratt.  10). 
and  James  River,  etc..  Co,  V,  Early.  ISGrait.  Ml.and 
duotlnealsomeleDgtb  from  each  of  tbeue  cases, 
s  we  understand  the  gronnd.  npon  wblcb 
the  decree  In  Savre  c.  Xorthmeitem  TumpUti  Hood,  10 
Ltloli.  tnpra.  was  placed,  tbat  case  was  Tlrtoaliy 
overmled  by  tbe  case  in  t  OratC.  (DannlDgtons  v. 
Northwestern  Tnmplke  Co,)"  But  see  Mala  v. 
Eastern  HoeplULffrVa.  513,  US,  E.  Rep,  BIT.  where  It 
is  said  that  Donnlngtons  v,  Northwestern  Turnpike 
Co.,  6  Gratt.  ISO,  distinguishes  the  ca.'K  at  bar  from 
tbe  principal  cane.  In  tbia  same  case  (Mala  v.  East- 
m  Hospital),  U  Is  said  tbat  no  conBlct  exists  be- 
ireen  the  principal  case  and  Eastern  Lunatic 
jiylnm  v,  Garrett.  SI  Gratt  ISS. 

Corporstlow- Liability -How  QoestliM    RslMd.-If 

ae  cause  of  action  stated  In  Ibe  declaration  Is  one 

31  which  the  corporation  Is  Dot  liable,  a  demurrer 

r    Is  the  proper  and  usual  way  to  raise  tbe  question. 

'    DUDcau  V,  City  of  Lynchburg,  z  Va,  Dec.  TOO.  citing' 

:   principal  case;  Noble  v.  city  of  Richmond,  II  Oratt. 

Kl;  Ormev,  City  of  Richmond.  7S  Va,  80:  Powell  v. 

Town  of  WythevlUe,  »  Va,  7S.  W  S.  E,  Bep.  80^:  Mala 

V.  Eastern  Hospital.  07  Va.  SOT.  M  S.  i 
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as    the    organ    of    the    common  vrealth    in 
effecting-  a  great  public  improve  me  at. 

Therefore  it  is  considered  that  the  judg' 
ment  be  affirmed,  and  that  the  appellees  rC' 
cover  of  the  appellant  their  costs  by  them 
abont  their  defence  in  this  behalf  expended. 

457    ■Doe,  Lossee  of  Taylor  and  Others 


AclDal  Oostar.*— In  e. 
commoa  by  a  cotenaut.  If  the  Jury  recui 
clal  verdict,  actoal  ouster  mast  be  foaad 
to  entitle  Ibe  plalnUtT  toludsmesL 

SaoH—SaBe—Sime— Effect  of  ConMnt  Rnla.—Tbe 
necessity  o(  fladlnE  tbls  fact  1b  oot  dispcDsed  with 
br  the  entry  made.  In  Virslala.  when  the  tenant 
Id  pogaeBitlon  liadmUced  defendant,  that  be  "con- 
fesseH  the  lease,  entry  and  onster  In  the  declara- 
tion supposed,  and  aireeit  to  insist  on  Ibe  title 
only,  at  tbe  trial."  THe  confesiloD  that  Richard 
Roe  ODBled  John  Doe,  Is  not  a  confesHloD  that  ibfe 

'  real  defendant  ousted  tbe  real  plaintiff 
wben  this  latter  onater  forma  a  part  of  the  plain- 
tiff's title  to  recover  (as  It  does  between  leaantt 
In  common),  tbe   fact  of  snch  ouster   mnai  b< 

The  declaration  in  this  action  of  eject- 
ment contained  three  counts,  in  the  name 
of  John  Doe;  the  first  upon  a  demise  by 
Samnel  Taylor  and  Letitia  '  '  " 
formerly  Letitia  James,  Robert  Teller 
junior  atid  Sarah  his  wife,  formerly  Sarab 
James,  Bottert  P.  James,  Ann  James  widow 
of  Robert  James  deceased,  and  Benjamin 
Taylor,  made  the  2d  of  December  1824, 
alleging  an  ouster  by  Kichard  Roe 
10th  of  December  1824 ;  the  second  upon    a 


F.  Kise. 

1b  said  :  "It  has  bees  the  esiabllabed  doctrine  of 
the  courts,  tbat  a  tenant  In  common  cannot  main- 
tain  electmenl  aaalnat  hla  companion  without  proof 
of  an  actsal  oaslcr.  Dtmcultlei  often  occur  iu  d< 
termlnlnrwbetber  certain  acta  couBtliule  anoustei 
Parties  otberwlse  entitled  to  recover  are  defeate 
from  an  Inability  to  prove  It  It  was.  therefurt 
provided  <Va.  Code  IMO.  cb.  Ilfi.  {  is  :  Va.  Code  IBS; 
I  SIM).  It  ■boiUd  be  ButUcleDC  for  tbe  plaintiff  t 
prove  Bome  act  amoonllng  to  a  total  deolal  of  th 
plaintiff's  right  as  cotenanL 
to  alter  well  eatabllabed  prln< 
tbe  relations  of  Joint 


mply  tc 


listing 


dies-     Do*.  LttHtof  Taylar  r.  //ill.  [0  Lduh  <B7." 

Va.  Code  IBM.  cb.  110.115:  Va.  Code  189?,  ISTW.  pi 
vldeB  "If  tbe  action  be  by  one  or  more  tenants 


tbe  p 


Intlff    I 


actnal  ouster  or  some  other  act  amonnilng-  to  total 
denial  of  tbe  plaintiff's  rlcht  as  coteuant." 

On  matters  pertalnlne  to  ejectment,  aee  mono- 
crapblc  nol*  on  "  Ejectment "  appended  to  Tapacott 
».  CoblH.  11  OratL  17*.      • 

For  tbe  law  («rtalnlnE  to  tenants  tn  common,  see  i 
monosrapblc  nod  on  "Joint  Tenants  and  Tenants  i  convej  a  port! 


demise  by  the  same  parties  on  the  23d  of 
August  1830,  alleging  an  ouster  by  tbe  same 
casual  ejector  on  the  24th  of  August  1830; 
and  the  third  upon  a  demise  by  Van  B. 
Reynolds  and  Franklin  Reynolds,  with  an 
allegation  of  ouster  by  the  same  (-.asual 
ejector. 

The  declaration  was  filed  in  the  circuit 
court  of  Kanawha  on  the  22d  of  October 
1831;  and  thereupon  George  Hill,  tenant  in 
possession,  on  his  motion  was  admitted 
defendant  to  the  suit,  in  the  room  of  the 
said  Roe.  The  entry  proceeds  to  state  that, 
by  his  attorney,  he  "comes  and  defends  the 
force  and  injury,  when  Ac.  pleads  the  gen- 
eral issue,  confesses  the  lease,  entry 
438  *and  ouster  in  the  declaration  sup- 
posed, and  agrees  to  insist  on  the 
title  only,  at  the  trial." 

On  the  25th  of  May  1833,  the.  jury  re- 
turned a  special  verdict,  finding  that  a 
patent  issued  to  Robert  James,  Frederick 
Holineanx  and  John  Pollock,  bearing  date 
the  first  day  of  August  1800,  for  93026^ 
acres  of  land,  then  lying  and  being  in  the 
county  of  Kanawha,  to  wit,  unto  James 
59017}i  acres,  to  Molineaux  28308?^  acres, 
and  to  Pollock  5700  acres ;  which  patent  is 
set  forth  in  h£C  verba;  that  the  said  Rob- 
ert James  departed  this  life  before  the  in- 
stitution of  this  suit,  leaving  the  lessors  of 
the  plaintiff,  Letitia  Taylor  the  wife  of 
the  said  Samuel  Taylor,  Sarah  Teller  the 
wife  of  Robert  Teller  junior,  Robert  B. 
James  and  Ann  James,  with  Mary  Honey- 
man  now  the  wife  of  Samuel  Honeyman, 
his  children  and  heirs  at  law:  that  no  divi- 
sion of  the  said  land  patented  as  aforesaid 
has  ever  been  made  between  the  said 
patentees  or  their  representatives,  so  far 
as  the  testitnony  before  this  jury  extends, 
but  that  a  certain  deed  was  duly  executed 
to  Van  B.  Reynolds  and  Franklin  Reynolds, 
two  of  the  lessors  of  the  plaintiff,  which 
deed  is  set  forth  in  hxc  vertia,  and  purports 
}  have  been  made  the  25th  of  August  1830, 
between  Samuel  D.  Honeyman  and  Mary 
his  wife,  Samuel  Taylor  and  Letitia  his 
wife,  Robert  Teller  junior  and  Sarah  bis 
wife,  and  Robert  B.  James,  (the  said  Mary, 
Letitia,  Sarah  and  Robert  B.  James  being 
the  legitimate  heirs  at  law  of  the  late  Rob- 
ert B.  James  deceased,)  and  Ann  James  the 
widow  of  the  late  Robert  B.  James  deceased, 
and  Benjamin  Taylor  (who,  by  indenture 
executed  before  the  signing  hereof,  by  all 
the  parties  in  interest,  is  the  proprietor  of 
an  undivided  fifth  part  of  all  the  real  estate 
of  the  said  Robert  B.  James  deceased  lying 
n  the  state  of  Virginia,)  of  the  first  part, 
.nd  Van  B.  Reynolds  and  Franklin  Rey- 
nolds of  tbe  second  part."  This  deed  re- 
cites the  patent  of  the  first  of  August  1800; 
recites  also,  that  "by  a  decree  of  par- 
tition rendered  in  *the  superior  court 
of  chancery  holden  in  Lewisburg,  the 
Mrt  of  said  land  to  which  the  said  Robert 
B.  James  was  entitled  by  virtue  of  said 
patent,  was  set  apart  and  allotted  to  said 
parties  hereto  of  the  first  part,"  and  that 
the  parties  of  the  first  part  are  desirous  to 
of  the  land  so  set  apart  and 


allotted    1 


them, 
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second  part,  to  wit,  all  that  portion  thereof 
trhicb  lies  on  the  rig-ht  hand  fork  of  Cole 
river,  commonl;;  called  Little  Cole,  and  its 
waters  or  creeks;  and  then  follons  the  con- 
veyance. The  jurj  find  that  the  defend- 
ant has  had  possession  of  100  acres  of  [and, 
described  in  a  patent  to  him  bearing  date 
the  25th  of  June  1813,  and  set  forth  in  hsec 
verba,  which  possession  was  adverse  to  the 
plaintiff  and  those  under  whom  he  claims, 
and  was  so  for  more  than  20  years  before 
the  institution  of  this  suit,  and  extended 
to  the  limits  of  the  said  patent :  that  the 
defendant  is  in  possession  of  the  land  de- 
scribed in  a  deed  from  Samuel  Honeyman 
and  wife  to  him,  set  forth  in  haec  verba, 
which  deed  bears  date  the  6th  of  October 
1825,  and  conveys  a  parcel  of  land  on  Cole 
river  bj  metes  and  bounds,  «aid  to  contain 
about  500  acres,  and  to  be  part  of  the  tract 
patented  to  James,  Molineaux  and  Pollock: 
that  the  defendant  has  been  in  possession 
of  the  land  described  In  the  deed  to  him 
from  Honeyman  and  wife,  from  the  date  of 
that  deed  to  the  time  of  the  verdict:  that 
this  deed  includes  the  defendant's  tract  of 
100  acres,  and  is  included  within  the  limits 
and  bounds  of  the  tract  of  93026j^  acres. 
And  the  jury  further  find  that  the  defend- 
ant has  never  had  possession  of  any  other 
part  of  the  land  in  controversy  in  this  suit. 

If  the  law  arising  from  these  facts  be  for 
the  plaintiff,  and  authorize  hia  recovery  of 
any  part  of  the  land  in  possession  of  the 
defendant,  then  the  jury  find  for  the  plain- 
tiff anch  part  of  the  land  as  he  may  right- 
fully recover  on  the  facts,  and  one 
460  cent  damages.  But  if  the  'law  be 
altoKether  for  the  defendant,  then  the 
jnnr  find  for  the  defendant. 

The  circuit  court,  being  of  opinion  that 
the  law  was  for  the  defendant,  entered 
judgment  for  him. 

On  the  petition  of  the  lessors  of  the 
plaintiff,  a  supersedeas  was  awarded. 

B.  H.  Smith,  for  the  plaintiff  in  error, 
remarked,  that  the  reason  assigned  in  the 
court  below  for  the  judgment  was,  that 
the  special  verdict  shewed  the  lessors  of  the 
plaintiff  to  be  tenants  in  common  with  the 
defendant,  and  did  not  find  any  actual 
ouster.  The  record,  he  said,  shews  that 
the  defendant  confessed  lease,  entry  and 
ouster,  and  agreed  to  rely  upon  title  only, 
at  the  trial.  This  is  not  only  an  admission 
of  the  fact  which  it  is  said  is  not  proved, 
but  an  agreement  also  that  no  such  proof 
will  be  required  at  the  trial.  The  object  is 
to  narrow  the  issue,  supersede  useless  evi- 
dence, and  render  the  proceedings  in  eject- 
ment more  simple.  Where  a  tenant  in 
common  is  sued  by  his  cotenant,  and  denies 
the  ouster,  upon  application  to  the  court, 
supported  by  affidavit  denying  the  ouster, 
he  is  permitted  to  confess  lease  and  entry 
only,  and  deny  the  ouster.  This  course  is 
in  perfect  accordance  with  the  principles  of 
the  action.  The  court  prescribe  the  terms 
on  which  the  tenant  shall  be  permitted  to 
defend,  and  every  fact  which  may  not  tend 
to  settle  the  title,  is  required  to  be  admitted 
n  the  record.     But  when  a  defendant  shews 


o  the  c 


fact,  usually  admitted,  ought  not  to  be  ad- 
mitted, he  is  permitted  to  appear  without 
making  the  admission,  and  a  special  con* 
sent  rule  is  entered,  suited  to  the  case. 
The  plaintiff  is  then  notified  that  the  fact 
so  denied  must  be  proved,  and  prepare  hia 
proof  accordingly.  When  the  special  con- 
sent rule,  however,  is  not  entered — when 
lease,  entry  and  ouster  are  confessed  on  the 
recocd,  the  party  is  not  required  to  prove 
that     wbich     has     been     confessed. 

461  'Adams  on  Eject.  236,  7,  and  notes;  7 
Mod.    39;    Wigfall  v.    Bryden,    Burr. 

296;  Little  v.  Heaton,  Ld.  Kajm.  750;  Doe 
e.  d.  Gigner  v.  Roe,  2  Taunt.  397. 

Dunbar,  for  the  defendant  in  error.  The 
lessors  of  the  plaintiff  in  the  two  first  counts 
are  tenants  in  common  with  Molineaux  and 
Pollock,  to  the  extent  of  the  patent  lines, 
as  well  as  tenants  in  common  with  Honey- 
man  and  wife  in  the  subordinate  quantity 
of  59017  acres.  Dividing  the  59017  acres 
among  James's  heirs,  it  gives  11805  acres 
to  each.  Hill  was  found  to  be  In  possession 
of  400  acres  under  a  conveyance  from 
Honeyman  and  wife.  Supposing  the  plead- 
ings and  proofs  to  shew  an  ouster  as  to 
those  400  acres,  then  as  to  this  land  the 
deed  to  Van  B.  and  Franklin  Keynolds, 
made  while  Hilt  was  in  possession,  is  void, 
the  third  count  must  be  left  out  of  view, 
and  the  case  decided  on  the  two  other 
counts.  Is  there  such  an  ouster  as  will 
authorize  a  recovery  upon  the  first  and 
second  counts,  against  Hill,  who  holds  to 
his  exclusive  use  and  benefit  400  acres  of 
the  land?  To  maintain  ejectment  by  one 
tenant  in  common  against  another,  the 
ouster  must  be  actual;  that  is,  there  must 
be  an  actual  adversary  possession  by  the 
defendant,  and  an  actual  dispossession  of 
the  lessors  of  the  plaintiff,  of  the  land  held 
in  common.  Adams  on  Bject.  55;  Burr. 
2604;  Barnitz'a  lessee  v.  Casey,  7  Cranch 
457.  Now  here,  the  land  held  in  common 
being  59017  acres,  it  is  obvious  that  t be 
holding  by  one  tenant  iu  common  of  400 
acres  to  his  exclusive  use  cannot  constitute 
an  actual  ouster  of  hia  cotenants  or  either 
of  them.  Every  tenant  in  common  is 
equally  entitled  to  possession  according  to 
hia  interest,  and  if  the  tenant  in  possession 
of  the  400  acres  is  subject  to  a  recovery,  he 
may  equally  recover  against  his  cotenants 
in  proportion  to  his  interest  in  every  farm 
on  the  93026  acre  tract  which  may  be  held 
and  exclusively  enjoyed  under  any  one  of 
the  heirs  of  Robert  James.  The  actual 
ouster  required  to  maintain  ejectment 

462  by  one    tenant    in    common  "against 
another  is  not  only  an  exclusive  and 

separate  possession,  by  one  of  the  tenants, 
of  a  part  of  the  common  property,  but  an 
entire  dispossession  of  his  cotenants.  Doe 
e.  d.  Hellings  v.  Bird,  11  Bast  49;  Jackson 
e.  d.  Jones  v.  Lyons,  16  Johns.  Rep.  4O0. 
Where  they  are  in  unequal  possession,  the 
remedy  is  by  writ  of  partition  under  the 
statute,  or  by  bill  in  chancery.  In  thi» 
view,  the  authorities  cited  on  the  other  side 
cannot  be  of  any  avail.  They  only  estab-  ' 
lish  that  the  confession  of  lease,  entry  and 


t  good  reason    why  a   particular  ouster  is  sufficient  evidence  of  actual  ottster 
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from  the  land  in  controversy.  The;  do  not 
eetabliah  that  it  is  evidence  of  ouster  from 
the  nbole  of  the  property  which  was  held 
in  comtnon.  And  such  ouster  must  be  es- 
tftblished,  to  authorize  a  recovery  ag-ainst 
a  tenant  in   common  before   partition.     If 

the  plaintiffs  can  take  from    the  defendant  ____    _.._ 

a  part  of  the  400  acres  in   his    poeseasion,  ■^(f^      according  "to  the  form  in  Robinson 


including  his  improvements.  Pollock  and 
Uolineauz,  and  every  other  tenant  in  com- 
mon, can  do  the  same  tbing'.  All  holding 
in  common,  each  would  recover  a  possesaion 
equal  to  his  interest.  To  permit  this, 
would  answer  no  good  purpose,  as  the  par- 
ties would  at  last  be  forced  to  resort  to  a 
court  of  equity  to  settle  their  rights.  Ttans 
far,  supposing  the  position  to  be  correct, 
that  the  confession  of  lease,  entry  and 
ouster  will,  in  the  courts  of  Virginia,  render 
proof  of  actual  ouster  unnecessary.  But  is 
that  position  correct?  It  is  not  denied  that 
the  practice  in  England,  as  welt  as  in  New 
York,  is  as  contended  for.  But  this  prac- 
tice has  never  been  adopted  In  Virginia,  or 
in  any  of  the  states  except  Mew  York. 
Ob  the  contrary,  in  the  case  of  Barnlti's 
leasee  v.  Casey,  7  Cranch  463,  471,  in  which 
the  question  was  raised  and  discussed,  the 
supreme  court  of  the  United  States  decided 
that  notwithstanding  the  confession  of 
lease,  entry  and  ouster,  the  plaintiff  in 
ejectment  must  prove  an  actual  ouster,  to 
entitle  him  to  a  recovery  against  his  co- 
tenant  in  common. 
463  'Smith,    in   reply.     The   lessors    of 

the  plaintiff  have  an  interest  in  the 
land  held  by  Hill.  Hill  has  no  interest  in 
any  other  portion.  And  they  have  a  right 
to  come  into  the  enjoyment  of  their  portion 
of  what  he  is  holding.  Whether  or  no  there 
was  a  confession  of  lease,  entry  and  ouster 
in  the  case  in  7  Cranch,  does  not  appear, 
except  from  the  statement  of  counsel  in  the 
argument.  The  point  aeema  to  have  re- 
ceived very  slight  consideration.  No  an- 
tborities  were  cited  by  counsel,  nor  does 
the  court  refer  to  any.  It  was  decided  only 
by  a  majority  of  the  court,  and  it  does  not 
appear  who  were  the  dissenting  judges.  If 
the  chief  justice  was  one,  that  would  much 
weaken  the  authority  of  the  case.  .The 
weight  of  authority  elsewhere,  the  history 
of  the  action  of  ejectment,  and  the  diffi- 
culties in  practice  out  of  which  it  sprung, 
as  well  as  precision  and  propriety  in  plead- 
ing, are  all  opposed  to  the  decision.  The 
legislature,  too,  has  been  extending  the 
remedy,  by  authorizing  tenants  in  common 
to  join.  1  Rob.  Prac.  465,  and  it  has  given 
it  greater  simplicity,  by  providing  that 
after  issue  joined,  no  objection  shall  be 
taken  to  the  substance  or  form  of  the  dec- 
laration; 1  Rob.  Prac.  4S2,  and  remarks  of 
Green,  J.,  in  Whittington  Ac.  v.  Christian 
Ac,  2  Kand.  3.S6.  VFhen  the  legislature  is 
thus  enlarging  and  encouraging  the  rem- 
edy, it  would  be  remarkable  if  the  courts 
should  make  decisions  counteracting  that 
liberal  policy.  Conveniehce  requires  that 
the  practice  should  be  settled  as  now  con- 
tended for.  If  the  party  who  means  to 
deny  the  ouster  be  required  to  enter  into 
the  consent  rule  specially,  there  can  be  no 


surprise.  And  when  it  is  entered  into,  if 
possession  be  all  the  plaintiff  seeks,  he  can 
take  possession  and  dismiss  his  suit. 

PARKER,  J.     This  is  an  action  of  eject- 
ment   against    one    tenant    in  common,  by 
several    others.      The    defendant    appeared 
and  entered    into    the    common    rule. 


Forms,  p.  12."  A  special  verdict  v 
rendered,  which  omits  to  find  the  ouster; 
and  the  court  gave  judgment  for  the  de- 
fendant. It  is  now  contended  that  it  was 
not  necessary  to  prove  the  ouster,  because 
it  was  confessed,  and  that  for  the  same 
reason  It  was  not  necessary  for  the  jury  to 
find  the  fact. 

In  England,  when  an  ejectment  is  brought 
by  a  joint  tenant,  parcener  or  tenant  in 
common  against  his  companion  (to  support 
which  an  actual  ouster  ia  necessary}  the 
practice  is  for  the  defendant  toapply  to  the 
court,  upon  affidavit,  for  leave  to  enter  Into 
a  special  rule,  requiring  him  to  confess 
lease  and  entry  at  the  trial,  but  not  ouster 
also,  unless  an  actual  ouster  of  the  plain- 
tiff's lessor  by  him  the  defendant  should 
be  proved.  Adams  on  Ejectm.  236.  But  I 
regard  this  as  a  mere  point  of  practice, 
conformable  to  rules  invented  from  time  to 
time  by  the  courts  to  advance  the  remedy 
by  ejectment,  and  to  force  the  parties  to  go 
to  trial  on  the  merits,  without  being  en- 
tangled by  formal  objections  to  fictitious 
averments  in  the  declaration.  There  are. 
however,  essential  differences  between  the 
rules  of  the  several  english  courts  them- 
selves, and  between  those  courts  and  our 
own.  I  do  not  believe  we  have  ever  adopted 
the  special  rule,  the  form  of  which  is  given 
in  the  appendix  to  Adams  on  Ejectm.  No. 
25,  but  in  all  cases  our  clerks  make  the 
entry  of  the  consent  rule  in  the  form  given 
by  Robinson.  IJnder  it,  I  see  no  reason 
why  the  defendant  should  be  bound  by  his 
confession  of  the  fictitious  ouster  laid  in 
the  declaration,  unless  an  actual  ouster  of 
the  plaintilT's  lessor  be  proved,  in  which 
event  the  plaintiff  ought  not  to  be  called 
upon  to  prove  the  ouster  of  the  fictitious 
lessee.  Otherwise  the  defendant  cannot 
avail  himself  of  the  real  merits  of  his  de- 
fence, and  must  have  the   costs  *of  the  suit 

thrown  upon  him,  although  there  has 
46S      been  no  *actual  ouster  of  hiscotenant. 

The  court  will  always  so  mould  the 
proceedings  as  that  the  real  merits  of  the 
controversy  shall  be  tried,  without  entrap- 
ping either  party  by^the  rules  it  has  Itself 
prescribed;  and  if  it  has  admitted  a  tenant 
in  common  to  defend  the  action,  only  on 
his  confession  of  lease,  entry  and  ouster, 
it  will  give  such  effect  to  that  confession  as 
is  consistent  with  a  trial  of  the  meiits. 
Such  was  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Barnitz's 
leasee  v.  Casey,  7  Cranch  456,  where  the 
defendants,  tenants  in  common,  having 
confessed  lease,  entry  and  ouster,  it  was 
insisted  that  an  actual  ouster  need  not  be 
proved.  But  the  court  decided  that  as  a 
■-    -  -'    ■  -     - -  -    could    not   in    general 
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maintain  an  action  of  ejectment  agfainst 
his  Gotenajit,  and  there  were  no  facta  ioaad 
in  tbe  caae  to  prove  an  actual  ouster  and 
take  it  out  of  the  g-eneral  rule,  the  jodg- 
ment  in  favour  of  the  tenant  should  be 
affirmed.  There,  aa  here,  I  infer  that  a 
special  verdict  had  been  found. 

But  if  the  confession  so  far  dispensed- 
with  tbe  proof  of  actual  ouster  as  to  au- 
thorize the  jury  to  find  it  as  a  fact  in  the 
cause,  yet  as  thej  have  not  found  it,  I  am 
of  of^nlon  that  we,  in  deciding'  on  the 
special  verdict,  cannot  infer  it.  Facts  ad- 
mitted by  tbe  pleadings  of  the  parties  need 
nftt  perhaps  be  found;  but  J  do  not  think 
that  this  rule  extends  to  tbe  pro  forma  con- 
fessions of  facts  not  actually  existing,  re- 
quired under  a  rule  of  court  to  bring  the 
merits  of  a  controversy  under  judicial  de- 
cision. We  ought  not  to  bold  that  a  con- 
fession that  Richard  Koe  ejected  John  Doe, 
not  only  precludes  the  necessity  of  proving 
that  the  real  defendant  ousted  the  real 
plaintiflf,  but  also  the  necessity  of  tbe  jury's 
finding  that  fact,  without  the  existence  of 
which  the  plaintiff  ought  not  to  succeed. 
It  is  clear  that  if,  in  a  special  verdict  not 
uncertain    in    itself,    the    case    made 

466  *by  tbe   plaintiff   is   a   defective  case 
or   a    defective    title,    the   judgment 

should  be  for  the  defendant,  and  a  venire 
de  novo  should  not  be  granted.  Brown  & 
Sons  V.  Ferguson,  4  Leigh,  51,  56.  There- 
fore I  am  for  affirming  the  judgment,  and 
especially  as  tbe  plaintiff  may  bring  bis 
neiT  ejectment,  and  prove,  if  he  can,  the 
actual  ouster. 

STANARD.  J.,  dissented.  ButTUCKER, 
P..  and  CABELL,  J.,  concurring,  tbe  judg- 
ment was  affirmed. 

467  'Ruddle's  Ex'orv.  Ben. 

July,  1838.  l/cwisbanr- 
(Abseut  Cabell  aod 
EnaactpM^  SU^ 
Owner— HabM*  C«rpBt.>-A  slave,  after  belnar 
emoDclpated.  U  taken  by  eiecntloD  to  aaclsd'  tbe 
debt  of  a  former  owner,  contracted  l>efore  be 
executed  a  bill  of  sale  for  tbe  slave  to  tbe  penoD 
by  wbom  tbe  emandiiatioD  bas  beeu  made:  Bsu>. 


•a-SubtecUoii  tm  DaM  al  ForHir 
Owner-Haliou  C«rpa(.-Ia  Shne  v.  Turk.  15  Qratl. 
250.  Judo E  BOBIRTSOH  dell verl us  [he  opinion  of  tbe 
court  aald :  "It  Is  settled  tbai  a  negro,  claimed  and 
beld  as  a  slave,  cannot  Utisale  bis  rlKbt  to  freedom 
under  a  writ  of  habeas  corpus.  In  tbls  case,  bow- 
ever,  the  petULoner  produces  hta  papers  abowlnB,  on 
tbeir  face,  tbat  be  bas  beeu  reEnlarly  emancipated. 
and  reglscered  as  a  free  neero  ;  aud  It  appears 
upon  tbe  retnm  and  evidence,  tbat  tbost  boldlOB 
blm  In  custody  do  not  claim  him  as  their  slave,  bnt 
tbat  be  Is  beld  by  virtue  of  an  eiecntton  levied  for 
■be  pnrpose  of  aublectlne  blm  to  a  debt  dne  from  A. 

tbe  petitioner  Is  a  freeman  or  a  slave  :  bat  whether. 
as  an  emancipated  cesro.  be  Is  liable  for  a  debt  of 
Banna,  his  former  owner— that  la  to  say,  wbetber. 
belutrfree,  be  isaabtecc  to  a  Hen.  the  enforcement 
of  whicb  may  bare  tbe  effect  of  reducing  him  again 
to  tbe  condition  of  slavery. 
"In  Suddlfi  Ekot  g.  Btti.  10  L*ioh  M7.  It  was  held 


.wrltofbal>eaa corpus  lathe  atiproprlate  remedy  : 
jid  on  tbis  writ.  It  mar  be  determined  wbetber 
T  no  tbe  bill  of  sale  Is  valid  acalnst  credltors- 

ly  two  IndEes. 


Tbim 


The  owner  of  a  slave  permits  blm  ti 


tbat  a  writ  of  habeas  corpna  la  an  appropriate  r< 
edy  In  aucb  case.  Tbis  decision,  however,  was  m 
by  a  conn  composed  of  three  ladEesonly.  oni 
whom  dissented  :  and  su  Is  not  of  bludlusai 
Bat  1  think  tbat  the  decision  of  tbe  majority,  apon 
Ibis  qaestlon.  was  rliht :  and  the  reasons  slven  by 
Judge  Pabker  In  support  of  11.  are  so  clear  and 
forcible,  tbat  I  cannot  do  twtter  than  refer  to  tbat 
portion  of  bis  opinion,  expreaslne  my  entire  coa- 
cnrrence  Id  tbe  views  preseuted  by  blm.  upon  tbis 
polnU" 

In  this  same  case.  JtiDOK  Lsa.  dissentins  from  tbe 
opinion  of  tbe  court,  said:  "I  am  of  opinion  tbat 
tbe  writ  of  habeas  corpus  la  not  tbe  appropriate 
remedy  for  tbe  assertion  of  tbe  rlsbt  to  freedom 
claimed  by  [he  plalntifl  In  tbis  case.  It  Is  true  It 
was  BDatained  by  the  opinion  of  two  of  tbe  three 
indsea  whoaatln  tbe  case  of  £iu<dla'i  fz'or  c.  Bt».  10 
Ltigk  Vtl.  but  tbe  reasons  OD  which  It  was  rested  arc 
to  my  mind  quite  ansa Ua factory.  That  tbe  claim- 
ant produces  a  deed  of  emancipation  cannot,  as  It 
aeems  to  me.  change  tbe  remedy  for  the  enforce- 
ment of  the  right  which  It  Is  alleged  to  confer,  and 
It  is  conceded  that  In  general  this  right  cannot  be 
litigated  upon  a  writ  of  habeas  corpus:  and  al- 
thongb  thoHe  who  claim  bis  custody,  do  not  claim  as 
masters  that  he  la  their  slave,  tbey  do  claim  that  to 
them  the  deed  of  emancipation  is  ineOectual  and 
thai  they  bare  tbe  right  to  treat  him  as  property 
and  subject  to  be  sold  as  tbe  slave  of  tbe  debtor 
party-  Tbe  question  at  last  is  one  of  freedom  or 
slavery,  absolute  freedom  or  qualifled  slavery,  and 
shoold  be  tried  In  a  more  convenient  and  appropri- 
ate proceeding  than  a  habeas  corpus." 

See  generally.  moDOKraphlc  notion  "Hatwas  Cor- 
pus "  appended  to  Ex  parlt  Pool,  2  Va.  Cas-  tit. 

tAUvM— BsuuKlpaUMi  in  PunowKe  ol  Caalract 
betwean  rtastar  ud  Slave— UaMHty  fur  DcM  •! 
MMtBT,  -In  Shoe  v.  Turk,  IS  Oratt.  Ml  tbe  propoai- 
tlon  Is  laid  down  tbat  a  slave,  who  bas.  under  a  con- 
tract for  bis  fnture  emancipation,  paid  bis  master 
tbe  stipulated  price  for  bis  freedom,  and  who  bas 
been  acttially  emancipated  In  consequence  thereof. 
la  liable  to  be  subjected  to  tbe  payment  of  anr 
debt  of  bis  master,  existing  at  the  time  of 
the  emancipation.  The  reason  given  is  because 
tbe  emancipation  In  such  case  is  without  any  val- 
prlce  paid  by  tbe  alare  not 


alare  himself,  bnt  e 


rythtni 


ttelonelnE  to  him.  Is    la  law  the   [ 

Concerning  tbe  principal  case,  tbe  court  says  : 
"It  Is  true,  tbat  the  opinion  of  a  majotlty  of  tbe 
court.  In  Buddli't  Ei'or  t.  Btn,  10  Ltioh  M7,  appears  to 
be  in  conflict  with  tbis  view :  but,  as  has  t>eeil 
already  stated,  that  case  la  not  binding  as  author- 
ity :  and  the  decision  In  this  respect  <as  Indeed  la 
shown  by  Jddos  Tccbui.  who  dissented  on  this 
point.)  laso  opposed  to  the  necessary  consequences 
resnl[lng  from  tbe  relation  of  master  and  slave, 
thatit  cannot  be  regarded  aaiaw." 

In  Shue  V.  Turk.  IB  OratL  tlh.  Las,  3..  In  de)lver- 
luE  bis  dissenting  opinion,  said  tbat  the  principal 
case  Is  not  a  tending  aathoiitr  upon  any  poioL 

aMOCM?  J»rt8<llc«lo«^-^^«SYd|>^U|i^^^y;*i^^-Crtd. 
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■elf.  paT'DS  ll>e  owner  a  blrc  Dnrlos  tbree  rears 
tbat  he  so  acta.  Uie  Blave.  besfdes  parlns  the  hire, 
cams  KOO.  of  which  he  deposits  (TO  with  the  owner, 
Tlie  owner.  coutemplatiiiK  an  eventaal  emaQd- 
patloD.  makes  a  blU  of  sale,  and  delivers  to  the 
vraalee  possession  of  the  slave,  for  the  consid- 
eration of  tSDO.  of  which  the  fn  In  bis  hands  Is 
taken  as  inrt.  The  other  eamlnes  of  the  slave 
(•1%)  are  afterwards  collected  and  paid  over  In 
satisfaction  of  the  balance  of  the  conslderalloii 
nioney.  In  tbe  traosactjon,  there  Is  no  Intent  to 
defraud  the  ETantor's  creditors.  Tbe  srantee 
afterwards  emancipates  the  slave,  and  the  slave 
so  emancipated  la  taken  br  eiecntiou  to  satisfy  a 
debt  of  the  Oral  owner,  contracted  before  he  ex- 
ecuted tbe  bill  of  sale,  Hbld.  tbe  bill  of  sale  can- 
not be  considered  a  purely  volnntary  one.  and  tbe 
slave  so  emancipated  ahoald.  npon  a  habeas  cor- 
pna.  be  dlscbarced  from  cnstody,  learlne  the 
creditor  to  resort  to  eqnity  to  set  aside  tbe  bill  of 
sale  and  tbe  Instrament  of  emancipation.  If  he 
can  properly  do  so.  because  of  the  Inadequacy  of 
tbe  consideration  for  the  hill  of  sale,  or  upon 
any  olber  eroniid.     By  two  iDdses— dlssentlente 


Adam  DirttDf  owninff  a  man  of  colour 
named  Ben,  lametLmeB  called  Ben  Ware, 
hia  slave,  died  intestate,  leaving-  his  sons 
John  Dirting  and  Adam  Dirting  his  sole 
distributees,  who  received  the  slave  from 
the  administrator  of  their  father's  estate,  in 
a  course  of  distribution.  Afterwards,  to 
wit,  on  the  6th  of  Maj  1830,  Adam  Dirting, 
for  the  consideration  of  200  dollars,  sold  to 
John  Dirting  his  rooietj  of  the  slave,  and 
from  that  time  John  bad  him  as  sole  owner. 

Snbseqnentlj  John  Dirting  executed 
468      *a  bill  of  sale  for  Ben  toMlchael  Barr, 

and  Barr  executed  an  instrament  in 
writing  emancipating  and  setting  free  Ben, 
The  bill  of  sale  from  John  Dirting  was  for 
the  consideration  of  200  dollars,  and  waa 
executed  the  Slat  of  December  1S33;  and 
pOBBession  of  Ben  was  then  delivered  bj 
Dirting  to  Barr.  The  instrument  of  eman- 
cipation likewise  bore  date  on  the  31st  of 
December  1833;  but  the  11th  of  July  1836 
was  the  day  on  which  it  was  acknowledged 
and  admitted  to  record  in  the  court  of 
Shenandoah  «onntj.  In  this  county  thi 
parties  resided. 

James  Ruddle  executor  of  Isaac  Kuddle 
was  a  creditcr  of  Mary  Koonts,  who  died 
intestate.  Administration  of  her  estate  was 
frranted  to  John  Dirting  on  the  13th  of 
February  1832,  and  bond  was  given  by  the 


Itors.— In  JIncey  v.  WInOeld,  tt  Oratt  713,  It  Is  said 
"  Aconrt  of  cbancery  baa  jarlsdlcUon  to  adlnat  tbi 
rishta  of  tbe  creditors  and  of  the  freed  men,  Ii 
will  enjoin  tbe  creditors' eitecntl on,  even  after  It  li 
levied  on  the  freed  men.  ontll  It  can  ascertain,  bj 
proper  Inqulrlea.  whether  there  be  any  other  prop 
erty  wblch  should  be  applied  to  tbeir  exoneration 
and  will  not  utterly  reject  their  claim  'nntll  It  \\ 
foDnd  that  no  possibility  exists  of  effectuatlQatheli 
emancipation.'    That  such  Is  tbe  law,  and  such  tbe 

reference  to  the  cases  of  Woodley  v.  Abby,  h  Cal 
MS;  Fatty  V.  Colin.  1  Hen.  A  Mnnf.  M» ;  Dunn  t 
Amey.  1  I.eiKb  «6  ;  Elder  v.  Elder,  1  LeIrta  V£ 
Nicholas  V.  Burmss.  Id.  Ml:  Parka  v.  Hewlett,  I 
LeIrbMI:  Raddlt't  Bx'nr  r.  Ben.  WLtigh«n." 


administrator,  with  Adam  Dirting  and 
Henry  J.  Wunder  as  sureties.  Soon  after 
John  Dirting's  qualification  as  administra- 
te wit,  on  the  24th  of  February  1832, 
ts  to  the  amount  of  the  debt  due  Rnd- 
I  executor  came  to  the  hands  of  John 
Dirting  as  administrator,  and  were  wasted 
misapplied  by  him.  Ruddle's  executor, 
the  21st  of  June  1834,  brought  a  suit  in 
chancery  against  the  administrator  and  his 
sureties,  and  on  the  16th  of  August  1838 
obtained  a  decree  against  them  for  86  dol- 
lars 38  cents,  with  interest  from  the  1st  of 
February  1833  till  paid,  and  the  costs. 
Upon  this  decree  an  execution  was  issued, 
directed  to  the  sheriff  of  Shenandoah,  and 
le  same  waa  levied  on  Ben. 
Ben,  beingdetained  in  custody  under  this 
[ecntion,  applied  to  the  judge  of  the  cir- 
cnit  court  of  Shenandoah  for  a  writ  of 
habeas  corpus  ad  subjiciendum,  and  shewed, 
by  the  affidavit  of  another  person,  probable 
cause  to  believe  that  he  was  detained  in 
custody  without  lawful  authority.  There- 
ipon  the  judge,  (requiring  bond  with  secn- 
ity  in  the  penalty  of  40  dollars,  conditioned 
for  the  payment  of  such  costs  and  damages 
as  might  t)e  awarded  against  the  pris- 
oner, and  that  he  would  not  'escape 
by  the  way,)  granted  the  writ  of 
hatieas  corpus,  directed  to  the  sheriff  of 
Shenandoah,  returnable  immediately  before 
him;  and  the  sheriff  accordingly  brought 
the  prisoner  before  the  judge,  and  certified 
the  cause  of  his  detainer;  whereby  it  ap- 
peared, that  under  the  execution  t>efore 
mentioned,  he  was  levied  on  as  the  property 
of  John  Dirting,  and  that  he  was  detained 
'  ir  no  other  cause. 

Upon  the  trial,  the  judge  caused  all  the 
material  facts  proved  to  be  made  a  part  of 
the  record. 

In  the  opinion  of  the  judge,  the  fact  was 
sufficiently  proved,  that  at  the  time  of  the 
execution  of  the  bill  of  sale  from  John 
Dirting  to  Michael  Barr,  neither  party  in- 
tended thereby  to  delay,  hinder  or  defraud 
the  creditors  of  Dirting.  It  appeared  that 
on  the  31st  of  December  1833,  alt  the  debts 
then  due  and  owing  by  Dirting  (including 
the  claim  of  Ruddle's  executor)  amounted 
to  about  200  dollars,  and  Dirting  had  then 
property  more  than  sufficient  to  pay  all  his 
debts.  He  had  paper  to  the  amount  of  ISO 
dollars,  a  horse  that  afterwards  sold  for  70 
dollars,  some  other  property  (the  particular 
value  of  which  was  not  ascertained)  and 
the  money  which  had  been  and  was  there- 
after to  be  paid  him  by  Ben,  as  is  presently 
mentioned. 

Though  the  consideration  for  the  bill  of 
sale  from  Dirting  was  200  dollars,  yet  Barr 
himself  paid  no  part  of  that  consideration, 
nor  did  he  assume  or  promise  to  pay  any 
part,  but  the  whole  amount  was  paid  to 
Dirting  by  Ben.  Whilst  Dirting  was  the 
owner  of  Ben,  he  permitted  him  to  work 
out,  Ben  paying  him  1  dollar  per  week  or 
SO  dollars  per  year;  and  all  he  earned  over 
that  sum  was  to  be  his  own.  Ben  regularly 
paid  Dirting  the  hire,  and  previously  to  the 
31st  of  December  1833,  deposited  with  him 
a  little  upwards   of  ,  7S. dotUra  af   his  owix 
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money,  vrhich  was  taken  and  considered  as 

part  of  the   200   doiUra,    the    cnnBideratian 

for  whicli  the  bill  of  sale  Traa  executed. 

470  Dirting  relied  *oa  the  promUe  of  Ben 
to  pay    him    the    balance    in  a    short 

time;  and  the  same  naa  so  paid  by  Ben. 
There  was  paid,  on  the  25th  of  January 
1S34,  50  dollars,  and  on  the  11th  of  October 
1834,  25  dollars.  The  dates  of  the  other 
payments  were  not  precisely  ascertained, 
no  receipts  having  I>een  given;  but  those 
payments  were  made  very  shortly  after 
December  1833 ;  and  all  the  money  had  been 
earned  by  Ben  before  that  time,  though  not 
then  collected. 

As  to  the  value  of  Ben  at  the  time  the  bill 
of  sale  was  executed,  there  was  conflicting 
evidence.  Upon  the  whole  thereof,  the 
judge  stated  the  fact  to  be  that  his  value 
was  350  dollars;  believing-,  from  the  evi- 
dence, that  if  he  had  been  brought  Into 
market,  he  would  have  qold  for  about  that 

When  the  bill  of  sale  was  executed,  on 
the  31st  of  December  1833,  Michael  Barr 
signed  a  paper  writing  in  which  he  stipu- 
lated that  Ben    should  be  free  at  his  death. 

From  the  3l8t  of  December  1836,  Barr  ex- 
ercised acts  of  ownership  over  Ben  as  his 
slave,  by  giving  him  orders  permitting  him 
to  work  for  certain  individuals  and  to  re- 
ceive the  pay,  and  at  one  time  a  general 
order  permitting  him  to  work  for  any  per- 
son he  might  choose.  The  earnings  of  Ben 
were  in  part  received  by  him,  and  in  part 
collected  by  Barr  and  paid  over  to  him. 
Ben  performed  work  for  Barr,  for  some  of 
which  he  was  paid;  for  some  he  was  not 
paid,  as  he  did  not  claim  anything.  Ben's 
wife  was  a  slave  belonging  to  Barr. 

On  the  11th  of  July  1836,  a  second  bill  of 
sale  was  executed  by  John  Dirting,  convey- 
ing Ben  to  Barr]  and  it  was  acknowledged 
in  court  the  same  day.  This  bill  of  sale 
bears  date,  on  its  face,  the  31st  of  Decem- 
ber 1833,  the  day  of  the  execution  of  the 
first  bill  of  sale,  and  the  time  when  posses- 
sion of  Ben  was  delivered  by  Dirting  to 
Barr.     The  reason  assigned  for  taking 

471  the  "second  bill  of  sale,    and  which 
appeared  to  be  the  true  reason,  was 

that  neither  Barr  nor  his  counsel  was  then 
apprised  of  the  fact  that  Adam  Dirting  had 
ever  conveyed  his  interest  in  Ben  to  his 
brother  John.  The  second  bill  of  sale  was 
therefore  prepared,  antedated  as  of  the  date 
of  the  first,  and  Adam  Dirting  procared  to 
witness  it,  that  he  might  thereby  impliedly 
waive  any  right  or  claim  he  might  have  to 
Ben.  Afterwards  the  bill  of  sale  of  the  6th 
of  May  1830  from  Adam  to  John  was  die- 
covered. 

The  deed  of  emancipation  from  Barr  to 
Ben  was  executed  by  Barr  in  consequence 
of  the  advice  of  an  attorney  whom  he  con- 
sulted, that  he  was  liable  to  be  presented 
by  the  grand  jury  for  permitting  Ben  to 
work  and  trade  as  he  did.  This  deed  of 
emancipation,  though  dated  the  31at  of 
December  1933,  was  not  executed  until  July 
1836.  It  was  antedated  at  Barr's  request, 
with  a  view  to  shield  him  from  prosecution 
for  the  time  past,  although   he  was  told  by 


the  scrivener  (who  was  the  attorney  he 
consulted)  that  the  deed  of  emancipation 
could  have  no  effect  before  it  was  recorded. 

There  was  in  the  hands  of  the  sheriff  of 
Shenandoah,  an  execution  on  bebalf  of 
Sybert  Jordan  &  Co.  against  Dirting,  for  a 
debt  of  23  dollars  41  cents,  due  before  the 
bill  of  sale  of  the  31st  of  December  1833 
was  executed  ;  but  Jordan  &  Co.  to  secure 
that  debt,  took  of  Dirting,  on  the  11th  of 
November  1834,  a  deed  of  trust  on  property 
BuRicient  at  the  time  to  pay  the  debt.  The 
judgment  had  been  obtained  since. 

Dirting,  in  consequence  of  not  paying  for 
the  support  of  a  bastard  child,  was  im- 
prisoned, and  took  the  oath  of  insolvency 
on  the  11th  of  November  1834.  The  child, 
it  appeared,  was  not  born  till  the  4th  of 
September  183+.  Ben  was  not  included  la 
Dirting's  schedule. 

472  *An    indemnifying    bond   was   re- 
quired   by   the   sheriff  who  levied  on 

Ben,  before  he  would  make  the  levy;  and 
the  bond  was  given  by  Ruddle's  executor. 
Wnnder,  the  surety,  gave  to  Kuddle's  ex- 
ecutor a  counter  indemnity. 

The  judge  of  the  circuit  court,  being  of 
opinion  that  the  law  and  the  evidence  re- 
quired that  he  should  discharge  Ben,  ordered 
that  he  be  discharged  accordingly;  and 
Ben,  by  his  counsel,  waiving  all  claim  to 
judgment  for  costs,  no  costs  or  charges  were 
awarded  against  either  party. 

The  proceedings  and  judgment  were 
signed  by  the  judge,  certified  by  him,  and 
entered  among  the  records  of  the  circuit 
court  of  Shenandoah.  And  Ruddle's  exec- 
utor feeling  himself  aggrieved  by  the  judg- 
ment, the  court  of  appeals,  on  his  petition, 
granted  a  writ  of  error. 

G.  B.  Samuels,  for  the  plaintiff  in  error. 
All  the  money  paid  to  Dirting  as  the  price 
of  Ben,  was  earned  by  Ben  whilst  the  slave 
of  Dirting.  The  slave  could  not  be  entitled 
to  the  money  as  his  property,  but  the  wages 
earned  by  him  during  his  slavery  belonged 
to  his  master.  The  money  received  by 
Dirting  as  the  price  of  Ben,  being  Dirting's 
own  money,  the  conveyance  to  Barr  was 
therefore  without  valuable  consideration, 
and  void  as  to  creditors.  The  record  further 
discloses  that  Dirting  and  Barr  meditated 
a  fraud  on  the  law,  by  permitting  Beti  to 
stay  in  Virginia  against  the  policy  of  the 
statute  requiring  emancipated  slaves  to  re- 
move from  the  commonwealth,  Dirting,  if 
able,  might  have  emancipated  Ben  at  once; 
but  he  would  then  have  been  required  to 
leave  the  state.  To  evade  the  law  in  this 
respect,  the  title  was  conveyed  gratuitouslj 
to  Barr,  who  permitted  Ben  to  act  as  a  free 
man,  paying  him — the  master  paying  hi* 
own  slaves— for  all  the  labour  he  ever  oer- 
formed.     Unless   we  are  concluded  by 

473  *the  opinion  of   the    judge,    there    is 
also  enough  in  the  record  to  shew  that 

Dirting  and  Barr  intended  a  fraud  upoa 
creditors.  The  consideration,  even  if  paid 
by  Barr,  was  wholly  inadequate;  the  sum 
of  200  dollars  having  been  received  for  a 
slave  worth,  in  the  opinion  of  the  judge, 
350  dollars.  Dirting  was  deeply  involved 
in  debt,  and,  in  less  than  a  year  afterward*. 
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bad  to  take  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors.  Ruddle'a  ex- 
ecutor, moreover,  was  an  antecedent  cred- 
itor. As  to  him,  the  transaction  should  be 
treated  as  fraudulent  and  void,  without  re- 
gard to  the  amount  of  Dirting's  debts,  the 
value  of  bis  propertj,  or  his  circumstances. 
Reade's  adm'r  v.  Livingston  Sl  others,  3 
Johns.  Ch.  Rep,  481;  Townshend  v.  Wind- 
ham, 2  Ves.  sen.  11.  If  Dirting  himself 
had  manumitted  Ben,  it  is  clear,  under  the 
statute  1  Rev.  Code,  ch.  Ill,  {  54,  p.  434, 
that  Ben  would  have  been  liable  to  be  talien 
bj  eiecution  to  satisfjr  debts  contracted  b; 
Dirttng  before  making  the  emancipation. 
Now  here,  Dirting  has  voltintarilj  con- 
veyed Ben  to  Barr,  upon  an  understanding 
that  he  is  to  treat  btm  as  a  free  man  from 
the  first,  and  afterwards  manumit  him.  If 
Dirting  can  thus  evade  the  payment  of  his 
debts,  he  does  that  indirectly  which  he  conld 
not  do  directly. 

Alexander  Anderson,  for  defendant  in 
error.  To  make  a  deed  voluntary,  it  mast 
be  without  any,  the  least,  valuable  consid- 
eration. Seward  v.  Jackson,  8  Cow.  407. 
If  any  thing  valuable  pass  between  the 
parties,  the  transaction  is  a  purchase. 
Jackson  v.  Peek,  4  Wend.  301.  Here,  the 
money  earned  by  the  slave,  and  paid  as  the 
consideration  for  the  sale,  is  to  be  regarded 
as  a  valuable  consideration,  if  there  be  any 
analogy  to  the  state  of  villenage.  Co.  Lit. 
117a.  note  161,  and  118a,  f  177.  But  even  if 
the  conveyance  be  refarded  as  voluntary, 
the  doctrine  of  setting  aside  such  convey- 
ances by  persons  indebted  at  the  time,  does 

not  go  to  the  extent  contended  for. 
474       Tunno  v.  Tresevant,  2  Desauss.  '270. 

A  trifling  indebtedness,  where  the 
grantor  retains  under  his  control  property 
sufEcient  to  meet  his  debts,  is  not  enough 
to  avoid  a  voluntary  conveyance.  In  the 
case  of  such  a  conveyance,  as  in  any  other 
case,  the  question  is  whether  there  was 
actual  fraud.  And  this  question  is  to  be 
determined  upon  the  whole  evidence.  Jack- 
son V.  Peek,  4  Wend.  301.  Here,  it  cannot 
be  alleged  that  there  was  the  intent  to  de- 
lay, hinder  or  defraud  creditors.  Such  an 
allegation  is  precluded  by  the  state  of  the 
facts,  as  certified  by  the  judge  of  the  cir- 
cuit court.  Nor  \h  there  any  other  aspect 
in  which  the  conveyance  can  be  held  fraud- 
ulent as  to  Dirting's  creditors.  See  Ed- 
wards V.  Harben,  2  T.  R.  587;  Hamilton  v. 
Sussel,  1  Cranch  309;  Sydnor  v.  Gee,  4 
Leigh  535;  Wheaton  v.  Sexton's  lessee,  4 
Wheat.  503;  Sexton's  lessee  v.  Wheaton,  8 
Wheat.  229,  and  Hinde's  lessee  v.  Long- 
worth,  11  Wheat.  199.  Neither  the  sale  to 
Barr,  nor  the  subsequent  emancipation  by 
him,  was  in  fraudem  legis;  because,  1st. 
Dirting's  object  was  neither  the  immediate 
nor  remote  emancipation  of  Ben :  2dly, 
Barr  bought  him  l>ecause  he  was  the  owner 
of  bis  wife,  and  intended  that  Ben  should 
be  his  slave,  at  least  during  Barr's  own 
life.  Nor  can  the  emancipation  be  im- 
peached on  the  ground  that  Barr  was  in- 
duced to  it  by  fear  of  prosecution  for  a 
violation  of  law  in  reference  to  his  duties 
and   obligations   as   master.    The  grounds 


on  which  the  rights  of  the  defendant  in 
error  can  be  assailed  must  be  such  as  derive 
their  efficacy  from  considerations  affecting 
the  conduct  of  Dirting,  and  him  alone. 

Though  it  be  supposed  that  Dirting  de- 
signed a  fraud  upon  his  creditors,  still,  if 
Barr  vras  a  bona  tide  purchaser,  his  title  is 
not  to  be  affected.  Sands  v.  Hildreth,  14 
Johns.  Rep.  498,  The  doctrine  has  more- 
over been  sanctioned  even  by  this  court, 
that  a  fair  and  bona  fide  purchaser  from 
one  who  was  a  volunteer  under  a  fraudulent 
grantee,    is     entitled     to    protection 

475  against  the  "creditors  of  the  grantor. 
Coleman  v.  Cocke,  6  Rand.  618.     Ben 

may  be  regarded  as  an  innocent  purchaser 
without  notice,  and  on  that  ground  entitled 
to  his  freedom.  See  also  Eppes  &c.  v. 
Randolph,  2  Call  183;  Garland  v.  Rives,  4 
Rand.  282;  1  Rev.  Code,  ch.  101,  {  3,  p.  373, 
and  Fletcher  v.  Peck,  6  Cranch  87. 

PARKER,  J.  A  preliminary  question 
has  been  suggested  in  this  case,  which 
meets  us  in  limine.  It  ia  whether  the  mat- 
ters in  controversy  between  these  patties 
could  be  properly  tried  upon  a  writ  of  habeas 
corpus.  If  the  Issue  was  one  of  slavery  or 
no  slavery,  and  the  right  of  the  defendant 
In  error  to  freedom  was  the  litigated  point, 
presenting  some  real  and  not  merely  colour- 
able ground  for  controversy,  I  should  con- 
cede that  it  ought  not  to  be  detcrmJnejl 
upon  the  habeas  corpus,  for  the  reasons 
assigned  in  the  case  of  DeLacy  v.  Antoioe 
&  others,  7  Leigh  438.  But  it  appears  here 
that  the  matter  in  question  is  not  the  right 
to  freedom,  but  the  right  to  levy  an  execu- 
tion on  one  who  has  been  duly  emancipated 
by  an  acknowledged  owner.  Ben  is  a  free 
man  nnder  the  act  of  .assembly,  but  the 
claim  is  to  make  him  liable  for  the  ante- 
cedent debts  of  Dirting,  because  Dirting's 
conveyance  to  Barr,  being  purely  volun- 
tary, was  not  binding  on  creditors,  al- 
though it  was  binding  on  Dirting.  The 
real  question  is,  whether  Ben  is  illegally 
confined  in  custody;  and  the  solution  of 
that  question  depends  not  upon  the  en- 
quiry whether  he  was  duly  and  properly 
emancipated,  but  whether,  being  emanci- 
pated, he  is  not  liable  to  a  charge  which, 
if  allowed,  may  or  may  not  reduce  him  to 
his  original  state  of  slavery.  No  person 
is  claiming  to  be  his  master,  no  person  is 
detaining  him  asa  slave,  so  as  to  authorize 
him  to  petition  a  court  to  be  allowed  to  sue 
in  forma  pauperis  for  the  recovery  of  bis 
freedom,  under  our  act  of  assembly  ;  but 
the  return  to  the  writ  of  habeas  corpus  is, 
that  he  has  been  taken   in    execution 

476  to  "satisfy  a  debt  due  from  his  former 
master,  and  the  validity  of  that  re- 
turn depends  on  considerations  extraneous 
of  the  question  whether  or  no  he  is  a  slave. 
Although  the  enquiry  thus  presented  may 
be  complicated  and  difficult,  involving 
questions  of  fact  as  well  as  law,  vet  that  is 
no  reason  for  denying  to  the  petitioner  the 
benefit  of  the  great  and  salutary  writ  of 
habeas  corpus.  If  often  happens  that  a 
judge  is  forced  to  decide  the  most  embar- 
rassing and  delicate  questions  on  the  return 
to  that  writ.     The  writ  itself  applies  to  all 
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cases  of  illeg'al  detention  of  the  person, 
except  that  which  grows  out  of  the  relation 
of  master  and  slave ;  and  it  would  apply  to 
that  also,  but  that  another  remedy  is  pro- 
vided which  seems  virtually  to  exclude  a 
resort  to  the  habeas  corpus.  If  the  peti- 
tioner were  allowed  to  sue  in  forma  pauperis 
onf^  detaining  him  as  a  slave,  and  should 
recover  in  the  action,  still  that  decision 
would  not  determine  the  questions  raised 
on  this  record,  or  preclnde  the  creditors  of 
Dlrting'  from  levying-  their  executions. 
Therefore  I  think  we  may  now  adjudicate 
the  righ-t  of  the  petitioner  to  be  dischargfed 
from  the  custody  of  the  sheriff  of  Shenan- 
doah, in  this  proceeding  by  habeas  corpus. 

There  is  no  difficulty  about  the  facts  of 
the  case.     [Here  the   judge  detailed  them.] 

In  applying  the  law  to  these  facts,  we 
must  recollect  that  the  deed  of  emancipa- 
tion from  Barr  to  Ben  is  not  assailed,  and 
that  it  was  not  for  a  debt  contracted  by  the 
person  emancipating,  before  such  emanci- 
pation was  made,  that  the  petitioner  was 
taken  in  execution,  {see  1  Rev.  Code,  ch. 
Ill,  i  54,  p.  434, )  bnt  for  the  debt  of  Dirting, 
who  had  conveyed  to  the  emancipator,  and 
received  at  the  same  time  a  paper  writing 
stipulating  that  Ben  should  be  free  at  the 
emancipator's  death.  Nor  is  the  convey- 
ance to  Barr  made  utterly  void  as  to  cred- 
itors by  the  act  of  fraudulent  conveyances ; 
because  the  facts  certified  negative 
477  the  idea  that  it  was  "contrived,  "of 
malice,  fraud,  covin,  collusion  or 
guile,  to  the  intent  or  purpose  to  delay, 
hinder  or  defraud  creditors;"  and  because, 
if  the  consideration  pa'd  to  Dirting  is  not 
"deemed  valuable  in  law,"  the  conveyance 
was  by  deed  duly  ,proved  and  recorded,  and 
possession  delivered  by  the  grantor.  Al- 
though therefore,  if  the  deed  be  voluntary, 
creditors  may  certainly  avoid  it,  yet  it  may 
be  doubted  whether,  under  the  circum- 
stances, this  execution  could  be  levied  on 
the  petitioner,  who  had  been  duly  emanci- 
pated by  Barr  and  was  then  in  the  enjoy- 
ment of  all  the  rights  of  a  freeman,  without 
first  setting  aside  the  deed  from  Dirting  to 
Barr,  and  the  deed  of  emancipation  from 
Barr  to  the  defendant  in  error.  But  waiv- 
ing this  enquiry,  I  cannot  bring  my  mind 
to  the  conclusion  that  the  deed  to  Barr, 
with  the  view  of  ultimate  emancipation, 
was  a  purely  voluntary  one:  without  which 
the  plaintiff  in  error  cannot  subject  Ben  to 
the  debt  due  from  Dirting  to  his  testator. 
Dirting  had  permitted  his  slave  to  act  for 
himself,  upon  being  paid  a  hire  which  is 
not  proved  to  be  an  inadequate  one.  Dur- 
ing the  three  years  that  he  thus  acted,  the 
petitioner  earned  the  300  dollars  which  was 
afterwards  paid  to  his  master  as  the  con- 
sideration for  the  conveyance  to  Barr, 
This  money,  if  Id  the  slave's  possession, 
might  have  been  talcen  from  him  by  Dirting 
notwithstanding  the  previous  arrangement, 
if  he  chose  to  exercise  the  rigid  power  of 
a  master;  for  I  readily  concede  that  in  this 
commonwealth  no  contract  between  a  mas- 
ter and  slave  is  blading,  and  the  Utter  can 
acquire  no  property  of  which  the  former 
may  not  deprive  him.     But    this,  I    think. 


results  from  the  power  which  the  master 
may  exert  over  the  slave,  and  the  denial  to 
the  latter  of  all  remedy  to  recover  back  the 
money  so  taken,  rather  than  from  any  ac- 
knowledged principles  of  right  and  justice. 
If  the  master  does  not  choose  to  exercise 
the  power  over  the  extra  earnings  of  the 
slave,  and  to  commit  a  manifest  in- 
476  justice,  I  do  not  perceive *that  we  are 
bound  to  allow  his  creditors  to  urge  a 
want  of  consideration,  when  no  fraud  upon 
their  rights  was  contemplated,  and  none 
can  be  practised,  if  an  actual  equivalent 
has  been  received,  although  that  equivalent 
consists  of  something  upon  whijh  the 
master,  against  conscience,  might  have 
seized.  Besides,  the  case  is  stronger,  where 
(as  here)  a  part  of  the  consideration  was 
beyond  the  power  of  the  master.  About 
125  dollars  of  the  earnings  of  the  slave 
whilst  the  property  of  Dirting,  had  not 
been  collected  at  the  date  of  the  convey- 
ance, but  was  afterwards  collected  and  paid 
as  a  part  of  the  200  dollars.  Dirting  could 
not  have  recovered  this  money  from  the 
employets  of  Ben,  l>ecause  he  had  permitted 
his  slave,  in  violation  of  the  law,  to  trade 
and  act  as  a  freeman,  and  that  law  would 
not  have  assisted  him  in  recovering  from 
others  under  a  contract  thus  made  with  the 
slave.  The  money  was,  however,  paid  to 
Ben  whilst  he  belonged  to  Barr,  and  was 
applied  (by  the  latter,  I  presume,}  in  dis- 
charging the  consideration  money  men- 
tioned in  the  deed.  This  125  dollars  was 
more  than  the  amount  of  the  debt  due  to 
the  testator  of  the  plaintiff  in  error;  and 
being  received  by  Dirting  afterwards  under 
such  circumstances,  prevents-us,  as  I  think, 
from  considering  the  conveyance  a  purely 
voluntary  one.  Whether  the  price  stipu- 
lated, or  this    portion   of  it,  was  adequate 

not,  might  be  a  material  circumstance 
in  determining  the  question  of  fraudulent 
intent:  but  as  that  is  settled  by  the  proofs 
before  the  judge,  it  can  have   no    influence 

the  question  now  under  con  si  deration. 

?he  cases  cited  are  those  wherein  a.  fraud 

B  meditated  upon  existing  creditors;  or 
where    the    conveyance    was   made   with  a 

w    to    future    indebtedness;  or   where   a 
veyance    of   property,    although  accom- 
panied by  possession,  has  t>een  set  aside  in 
equity  for  the  want  of  a  valuable  consider- 
ation.   The  case  at  bar  does  not  belong  to 
either  of   the  two   first   classes;  nor 
479      to    the    last,  "unless  we  are  prepared 
to  decide  that   the   master  cannot  lie- 
stow  upon  the  slave   the  privilege  of  ac- 
quiring any  property,    which   may  serve  as 
foundation  (if  the  master's  will  and  con- 
ience   so   determine)   fur    a  consideration 
moving,    mediately    or  immediately,    from 
the  slave  to  the  master,  for  the  inestimable 
grant  of  freedom.     In  this  anomalous  case, 
where    there    is  no  authority  to  bind  us.  I 
may  obey   the   dictates   of  hu- 
justice. 

:fore  for  affirming  the  order  of 
the  judge  discharging  the  petitioner  from 
the  custody  of  the  sheriff  of  Shenandoah; 
leaving  the  plaintiff  in  error  to  seek  his 
remedy  in  equity,  if  he  hfs  ^JfOOQlc 
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STANARD,  J.,  expressed  a  stroiiK  doabt 
as  to  the  proprietj  of  the  remedj  resorted 
to.  But  being'  overruled  on  that  point  bj 
a  majority  of  the  court,  fae  stated  tha'  ' 
concurred  in    the  opinion  of  Parker,  J. 
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TUCKER,  P.  Concurring  entirely  with 
mj  brother  Parker  in  opinion  that  the 
habeas  corpus  was  the  appropriate  remedy 
for  the  defendant  in  error,  I  jet  think  that 
the  judgment  below  was  erroneous  and 
should  be  reversed.  I  am  satisfied  that  the 
conveyance  by  Dirting  to  Bare  must  be 
taken  to  be  void  as  to  his  then  subsisting 
creditors.  He  became  insolvent  within  a 
year  afterwards,  and  was  considerably  in- 
debted at  the  time,  having-  regard  to  bis 
property  and  resources  and  his  condition  of 
life.  It  is  moreover  clear  from  the  evi- 
dence, that  the  deed  was  altogether  volnn- 
tarj.  It  is  not  pretended  that  Barr  paid, 
or  contracted  to  pay,  one  cent.  The  pre- 
tended consideration  was  paid  and  to  be 
paid  out  of  the  earnings  of  Ben,  accruing 
whilst  he  remained  the  slave  of  Dirting. 
These  earnings  already  belonged  to  Dirting, 
and  could  form  no  consideration  for  the 
sale  to  Barr.  The  uncollected  portion  of 
them  ought  to  have  been  surrendered 
480  in  Dirting's  schedule,  •for  his  cred- 
The   law  rec- 


ognizes   no   power   i 
property.      What     h 
eodetn  flatu,    his    mE 
himself  includes  a 
that    he    acquires, 
atone  clearly  was. 
of   alai 


slavt 


acquires  becomes, 
master's.  The  right  to 
n  absolute  right  to  all 
Of  this  opinion  Black- 
when,  in  discussing  the 
ry,  he  said  that  if  a  man 
luld  sell  himself,  the  price  given  for  him 
by  his  master  would  instantly  belong 
again  to  the  master.  Our  law,  certainly, 
recognizes  no  such  power  in  the  slave  to 
acquire  property;  and  as  the  introduction 
of  such  a  principle  into  our  jurispradence 
might  lead  to  consequences  not  easily  fore- 
seen, it  is  better  that  the  subject  should 
be  left  to  legislative  provision,  by  which 
the  necessary  safeguards  against  mischief 
may  be  supplied.  If  I  am  nght,  there  was 
then  no  consideration  for  the  deed  to  Barr. 
Without  therefore  considering  the  other 
questions  discussed,  it  is  sufficient  to  say. 
that  the  deed  being  void  as  to  the  plaintiff 
in  error,  his  execution  was  properly  levied 
upon  the  property:  and  moreover  the  act 
of  emanciiKition  by  the  donee  cannot  bar 
or  impair  his  rights.  If  indeed  the  debt 
be  discharged,  then  the  deed  will  be  good 
between  the  parties,  and  the  deed  of  eman- 
(Hpation  will  have  effect.  But  while  the 
debt  is  unsatisfied,  the  superior  right  of 
the  creditor  must  ride  over  both.  The 
consequence  would  be  the  reversal  of  the 
judgment,  and  an  order  that  the  defendant 
in  error  be  remanded  to  the  custody  of  the 
sheriff,  to  be  proceeded  with  under  the  ex- 
ecution, unless  such  proceeding  be  re- 
strained hereafter  by  any  other  process  of 
law.  But  my  brethren  being  of  opinion 
that  there  was  no  error  in  the  order  of  the 
judge  discharging  the  said  defendant,  that 
order  must  be  afEirmed. 
Order  affirmed. 

V  H.  10  Leigh— 28  t 


('x  &c.  V.  Ths  Bank  of 
Marietta. 

July,  isn,  Levrlabar?. 

(Absent  Bbookb,  J.) 

Dabtorud  Creditor -pBymento-AiqillcatlMi  ts  Prio- 

cliwl*— IoterwloBlnfeft«l.t— Adebtorowlneadebc 

conslatlna  of  ptinclpaJ  and  Intereat,  11  In  agreed 
between  blm  aod  Sis  creaitor.  that  be  shall  la  tbe 
first  place  pay  off  ibe  priDclpal,  and  Chat  the  In- 
terest may  for  a  time  remalo  unpaid.  TSe  cred- 
itor. havlDB  received  money  from  the  debtor. 
applies  It  In  satisfaction  of  the  principal.  After- 
wards many  years  elapne  without  payment  of  the 
Interest.  Hkld.  the  creditor  is  only  entitled  to 
the  Interrst  dne  at  the  time  the  principal  was 
paid,  and  not  to  .Interest  on  that  Interest;  there 
haviuK  been  do  agreement   to   pay  Interest  on 

In  the  case  of  The  Bank  of  Marietta  v. 
Pindall  &c.,  2  Sand.  415,  this  court  consid- 
ered that  the  plaintiffs  should  recover 
agfainst  the  defendant  2500  dollars,  with 
legal  interest  thereon  from  the  29th  of  Au- 
gust 1815  till  payment,  and  their  costs  in 
the  superior  court  of  law  expended. 

On  the  11th  of  December  1S24,  an  agree- 
ment was  made  between  Jaraes  Pindall  and 
John  J.  Allen  attorney  of  the  bank  of  Mari- 
etta, which,  afler  reciting  the  judgment, 
proceeded  as  follows: 

■'And  whereas  the  said  Pindall  hath  this 
day,  under  this  agreement  with  the  bank, 
paid  1500  dollars  (as  per  receipt  given) 
applicable  to  so  much  of  said  principal 
sum  of  2500  dollars,  and  not  applicable  to 
the  interest  or  costs,  the  residue  of  the 
principal    shall    continue    on     interest    till 

Kaid.  The  said  James  hath  a  suit  depend- 
ig  in  chancery  against  Benjamin  Wilson 
junior,  to  obtain  from  him  an  indemnity 
against  said  judgment,  or  to  reimburse 
himself  for  the  payment  thereof,    and  hath 


•Debtar  aad  Cndltor-Parments-AtvllcMtoB  to 
Principal.— Til e  rnle  laid  down  In  the  principal  case 
that  "a  debtor  owlnjc  a  debt  conslatlnfr  of  principal 
and  interest,  and  makloe  a  partial  payment,  has  a 
right  to  direct  lla  application  to  so  much  of  the 
principal  In  eicluston  of  the  Intere'it,  and  the  cred- 
lior.  it  be  receives  It,  is  bound  to  apply  It  accord- 
ingly." Is  approved  and  acted  on  in  Miller  v. 
TrevUlan.  2  Rob.  I.  3,  Zi.  In  thlacase.  It  was  further 
held  that  the  case  was  not  taken  outof  the  influence 
of  this  rule  by  the  circumstance  that  the  party  wbo 
agreed  to  such  an  application  of  the  partial  pay- 
ment was  a  Qduciary. 

tSaoM— IntenM  on  Interest.— The  general  role  of 
law  Is  that  Interest  shall  not  bear  interest  Stuart 
y.  Hurt,  8S  Va.  S45.  W  S.  E.  Rep.  438:  Qenin  v.  Inger- 
soll.  11  W.  Va.  6B7,  both  cUlng  the  principal  case. 

But  it  Is  deBnItely  settled  in  Virginia  and  West 

Interest  la  valid  If  made  after  the  Interest  which  is 
to  bear  interest  has  become  due.  Craig  v.  McCul- 
locb.  BOW.  Va.  IN:  Stansbury  v.  Stansbnry.  U  W. 
Va.  asa.  As  authority  for  this  proposition,  these 
caaes  die  Pindall  t.  Bank  of  MaHtUa,  10  LHoh  «l. 
Chllders  v.  Deane.  4  Rand.  WD.  Fulti  v,  Davla.  Se 

t.  M»-»l],  and  Qenln  v.  Ingersoll.  II  W.  Va.  M». 

-  further  authority,  see  Bart>onr  v.  Tompkins. 
SI  W.  va.  *19.  7  S.  E.  Hep.  1:  monographic  txXn  on 
■Inlereal"  appended  lo  PreU  v.^Olxon.  27  QratL  Ml. 
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this  day  assigned,  and  hereby  doth  assign, 

to  said  bank  so  much  of  the  first  money  to 

be    recovered    in      said    suit    as    shall    be 

sufficient   for    the    payment   of   said 

482  "interest  and  costs.     The  said    t>an)c 
agrees  to  wait  for  said  interest  and 

costs  till  the  lina.1  determination  and  e' 
of  said  cause ;  but  if,  by  such  determination, 
the  said  James  Plndall  should  not  recover 
or  not  recover  enough  to  pay  said  interest  oi 
costs,  or  if,  after  obtaininga  decision  in  hi: 
favour,  the  same  cannot  be  collected,  either 
by  reason  of  the  insolvency  of  said  Wilson 
or  otherwise,  then  the  aforesaid  asaignmenl 
shall  not  be  taken  or  considered  as  a  pay' 
ment  of  said  interest  and  costs,  or  only  t 
payment  of  so  much  as  shall  be  obtained 
and  received  by  the  bank  in  said  ca 
The  bank  or  their  attorney  shall,  whenever 
they  request  (being  such  assignees)  be 
titled  to  control  so  much  of  said  suit  as 
lates  to  their  interest  therein,  but  will  i 
without  consent  of  said  James,  throw  any 
obstacle  in  the  way  of  the  prosecutior  ' 
said  cause.  The  said  judgment  is  tc 
main  as  a  security  for  the  fulfilment  of 
this  agreement  on  the  part  of  said  James 
and  after  the  event  of  said  chancery  caua 
can  be  known,  if,  under  this  agreemem 
the  said  James  becomes  liable  for  said  it 
terest  and  costs,  an  execution  may  issue 
without  any  scire  facias." 

Besides  the  sum  of  1500  dollars  paid  under 
the  agreement  on  the  day  of  making  the 
same,  and  for  which  a  receipt  was  given  as 
therein  mentioned,  Plndall.  op  the  18th  of 
June  1825,  paid  the  further  sum  of  516  dol- 
lars 79  cents,  and  subsequently  paid  as  much 
more  as  was  equal  to  the  balance  of  the 
principal,  with  interest  on  the  1000  dollars 
not  paid  at  the  date  of  the  agreement,  from 
the  time  of  that  agreement. 

The  suit  against  Wilson  was  proceeded 
in,  after  his  death,  against  his  administra- 
trix; and  by  the  decree  rendered  in  that 
suit  the  30th  of  May  1832.  it  was  ascertained 
that  the  whole  of  Wilson's  estate  would  be 
exhausted  in  paying  preferable  claims,  and 
that  Pindall  would  neither  be  reimbursed 
for  the  payments  he  had  made,  nor  obtain 
any  money  from  the  suit,  to  satisfy  the  in- 
terest and  coats  remaining  due. 

483  'Afterwards  the  bank    of   Marietta 
tiled  a  bill  in  chancery    in  the  circuit 

court  of  Harrison,  against  Pindall's  execu- 
trix, devisees  and  legatees,  to  recover  from 
his  estate  the  balance  due  npon  the  judg- 
ment. 

In  this  suit,  the  commissioner  to  whom 
the  accounts  were  referred,  stated  the  bal- 
ance due  upon  the  judgment  in  three  ways: 

1.  Shewing  that  the  interest  on  the  origi- 
nal principal  from  the  29th  of  August  1815 
to  the  11th  of  December  1824  amounted  to 
1392  dollars  50  cents,  and  that  the  coats  to 
be  added  thereto  amounted  to  57  dollars  56 
cents,  making  together  1450  dollars  6  cents. 

2.  Deducting  from  the  2500  dollars  paid  as 
of  the  11th  of  December  18:4.  1450  dollars 
6  cents  for  theamount  of  interest  and  costs, 
and  then  deducting  the  balance  of  1049  dol- 
lars 94  cents  from  the  original  principal, 
whereby  there  was  stated  to  be  due  of  prin- 


cipal money  1450  dollars  6  cents,  on  which 
interest  was  calculated  from  the  11th  of 
December  1824.  3.  Treating  the  principal 
as  paid,  as  in  fact  it  was,  and  on  1392 
dollars  50  cents,  the  interest  to  the  11th  of 
December  1824,  calculating  interest  from 
the  30th  of  May  1832  (the  time  of  the  decree 
in  the  suit  against  Wilson),  and  then  add- 
ing the  costs,  whereby  a  sum  was  made  due, 
on  the  10th  of  Hay  1833,    of   1946  dollars  72 

On  the  25th  of  May  1838,  the  circuit  court 
declared  its  opinion  to  be,  that  on  the  in- 
terest and  costs,  the  plaintiffs  were  not  en- 
titled to  interest  from  the  date  of  the 
agreement,  but  that  they  were  entitled  to 
interest  from  the  time  at  which  they  had  a 
right,  under  the  agreement,  to  resort  to 
Pindall,  viz.  from  the  date  of  the  decree  in 
the  suit  against  Wilson:  and  therefore  tbe 
court,  approving  the  third  way  in  which 
the  account  was  stated,  pronounced  a  decree 
In  favour  of  the  plaintiffs  for  1946  dollars 
72  cents,  with  interest  on  1392  dollars  SO 
cents  from  the  10th  of  May  1838. 

From  this  decree  an  appeal  was  allowed 
on    the    petition    of   Pindall's    representa- 

484  *William  A.   Harrison    for    the    ap- 

pellants. As  a  general  rule,  interest 
Is  not  allowed  on  interest.  It  is  only  al- 
lowed by  virtue  of  a  special  written  agree- 
ment. It  is  the  agreement  to  pay  interest 
upon  interest,  and  not  the  law,  nor  the  de- 
lay of  payment,  that  will  turn  interest  into 
principal.  State  of  Connecticut  v.  Jackson, 
1  Johns.  Ch.  Rep.  13;  Van  fienschooten  v. 
Lawson,  6  Johns.  Cb.  Rep.  315;  Childers 
V.  Deane  Ac,  4  Rand.  406.  In  this  case, 
there  is  nothing  in  the  agreement  between 
the  bank  and  Pindall  to  authorize  the  com- 
pounding of  interest. 

G.  D.  Camden  for  the  appellees.  When 
nterest  has  accrued,  the  parties  may  by 
contract,  expressor  implied,  convert  it  into 
principal.  By  the  agreement  in  this  case, 
the  bank  was  to  wait  for  the  interest  and 
costs  until  the  determination  of  the  suit 
nst  Wilson,  and  should  that  prove  no- 
productive,  Pindall  was  then  to  discharge 
the  interest  and  costs.  It  was  intended 
that  Pindall  should  not  be  subject  to  inter- 
irhile  the  suit  was  pending.  But  when 
that  was  determined,  the  t>ank  had  the 
:ght  to  demand  payment  of  the  interest 
and  costs,  and  if  there  was  a  failure  to  pay, 
a  debt  then  existed  npon  which  interest 
light  run. 

CABELL.  J.  A  debtor  owing  a  debt 
consisting  of  principal  and  Interest,  and 
making  a  partial  payment,  has  a  right  to 
direct  its  application  to  so  much  of  the 
cipal,  In  exclusion  of  the  interest;  and 
the  creditor,  if  he  receives  it.  is  bound  to 
ipply  it  accordingly.  And  it  is  the  general 
rule  of  law  that  interest  shall  not  bear  in- 
terest. This  rule  of  law  will,  however, 
yield  to  the  agreement  of  the  parties,  ex- 
press or  implied.  If  therefore  a  debtor,  in 
consideration  of  forbearance,  agrees  with 
the  creditor  that  be  will  pay  interest  on 
iterest  heretofore  accrued,  that  ag^reemeat 
ill  be  enforced.     So  also,  I  aptMVhend,  if 
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a  debtor,  in  consideration  of  forbearance, 
agrees  that  he  will,  on  a  future 
485  "day,  pay  the  interest  heretofore  ac- 
crued, and  fails  to  pay  it  on  the  daj, 
a  jury  or  a  court  of  chancery  will  give  in- 
terest on  the  amount  of  that  interest,  after 
the  expiration  of  the  day.  This,  however. 
la  on  the  ground  that  the  contract  of  the 
parties  has  converted  the  interest  into  a 
debt.  But  the  circumstances  of  this  case 
negative  the  idea  of  any  such  contract. 
There  is  no  agreement  on  the  part  of 
Pindall  to  pay  the  interest,  not  even  that 
^vhich  had  previously  accrued.  The  stipu- 
lation is  that  the  bank  shall  be  at  liberty 
to  pursue  its  legal  remedy  by  execution  on 
the  original  judgment,  without  suing  out 
a  scire  facias ;  a  proceeding  which  would  not 
allow  the  recovery  of  interest  upon  interest. 

I  am  therefore  of  opinion  that  the  court 
of  chancery  erred  in  giving  interest  on  the 
interest.  The  decree  must  be  reversed,  and 
one  entered  up  for  1450dollars  6  cents,  with 
the  costs  in  the  court  of  chancery. 

The  other  judges  concurring,  decree  re* 
versed  accordingly. 


*M'Alexander  V.  Hairston's  Ex'or. 
Jaly,  I8».  LewlsbnrK. 
(Absent  BEOOKB,  J.) 


An  action  of  slander  Is  commenced  on  tbe  2]at  of 
July.  Id  a  circnil  conrl:  but  the  Indite  of  thai 
court  being  related  to  one  of  Ibe  parties,  an  order 
Is  entered  on  the  iKti  of  September,  by  consent  of 
the  parties.  sendloK  the  case  to  the  conntv  conrt. 
On  the  20th  of  November,  a  motion  Is  made  to  the 
conaty  conrt  for  a  continuance,  on  the  sroand 
thai  the  defendant  had  t>eeD  conQned  to  bis  l>ed 
by  sickness  for  some  llmelprevlons,  and  was  still 
Hoconflned.  so  that  he  could  not  attend  to  thecase 
in  iierson  and  prepare  himself  for  trial:  and  It  Is 
admitted  by  tbe  plaintiff's  counsel  that  such  bad 
been  and  still  Is  the  situation  of  the  defeadant. 
Bnt  a  trial  belnif  neTertheless  nrired.  the  court  Is 
divided  on  the  motloo  fora  continuance,  and  the 
same  being  overroled,  a  verdict  and  Judgment 
are  rendered  against  tbe  defendant  Bkij>.  the 
county  court  erred  In  so  rnllag  the  defendant  to 
trial,  at  tbe  term  next  after  the  cause  bad  been 
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Party 

-In 

I,«gle    V. 

Black.  M  ^ 

"Tbe 

asi 

St  bis 

trial     Is    [ 

It  ordinarily 

very  many 

cases  ate  tried 

a  tbe 

absence  of  the 

parties.  And  the  absence  of  the  party  not  as  a  wit- 
ness but  simply  as  a  party  to  aid  bis  counsel  In  tbe 
trial  of  a  case  would  bnt  rarely  be  regarded  as  a 
gronnd  for  a  contlnnauce,  especially  when  there 

talnly  it  would  not  Id  any  case  be  regarded  as  koo<1 
ground  lor  a  coutluQance.  thoogb  he  was  necessa- 
rily absent,  unless  there  was  satisfactory  evidence. 
that  In  that  particular  case  It  was  a  matter  of  great 
Importance  to  his  Interest,  that  tbe  case  should  not 
betrledlohls  absence.  Thecaseof  M'Altxander  r, 
tiairilon-t  Kx'or.  10  Ltio/H»«.  shows  only  that  when 
there  are  stroug  reasons  why  a  case  should  be  con- 
llnnetl,  some  weight  woald  be  attached  to  tbe  fact, 
that  the  party  asking  a  continuance  bad  been  pre- 


transferred  to  that  court,  aud  at  which  It  was 
docketed  in  that  court  for  the  Qrst  time. 
Jurisdiction— CauM  Docketed    by    C«ase<itt— Parties 
may.  by  consent,  make  up  the  pleadings  and  Issue 
loaciHe,  and  have  It  docketed  In  any  court  having 
Jurisdiction  to  try  such  acase;  and  on  the  parties 
appearing  before  tbe  court  In  which  a  cane  may 
t)e  so  docketed,  and   making  no  objection   to  tbe 
regularity  of  the  docketing  of  It,   that  court  may 
exercise  Jurisdiction  over  the  case:  and  an  objec- 
tion to  the  lorlsdlctlon  of  the  court,  made  for  the 
first  time  afterthe  trial  of  tbe  case  and  Jndg-meot 
therein,  cannot  be  ausuloed.    Per  Stanabd,  J. 
On  the  21st  of  July  183+.  Samuel  M'Alex- 
ander  sued  out  of  the   office   of    the   circuit 
court   of    Floyd   county  a  writ  of  capias  ad 
respondendum     against    Samuel    Hairston 
senior;  and  at  August  rules  1S34,  the  plain- 
tiff filed  his  declaration.     It   was  an  action 
for  slander.    The  general  issue  was  pleaded 
in  conrt  on  the  27th  of  September  1834,  and 
after  the  entry  thereof,  the  record  proceeds 
as  follows;  "But  the  judge  being  delicately 
situated    in    his    relationship   to   the 
487      parties,  by  consent  of  *the  parties  the 
trial  of  the  issue  is  sent  to  the  county 
court  of  Floyd." 

In  the  county  court,  on  the  20th  of  No- 
vember 1834,  a  motion  was  made  for  a  con- 
tinuance, on  the  ground  that  the  defendant, 
who  resided  la  the  county  of  Franklin  at  a 
distance  of  20  miles  from  the  courthouse  of 
Floyd,  had  been  confined  to  his  bed  by 
sickness  for  some  time  previous,  and  was 
still  so  confined,  so  that  he  could  not  attend 
to  the  case  in  person  and  prepare  himself 
for  trial.  The  plaintiff's  counsel  admitted 
that  such  had  been  and  still  was  the  situa- 
tion of  the  defendant,  but  urged  a  trial. 
The  court  being  div^ed  on  the  motion,  the 
same  was  overruled;  and  the  defendant 
excepted  to  the  opinion. 

Whereupon  the  cause  being  tried,  a  ver- 
dict was  found  for  the  plaintiff  for  250  dol- 
lars damages,  and  judgment  rendered  for 
the  same. 

Soon  after  the  judgment,  Hairston  died, 
and  Joab  Early  qualified  as  his  executor. 
Early,  in  his  character  of  executor,  peti- 
tioned the  judge  of  the  circuit  court  of 
Floyd  for  a  supersedeas  to  the  judgment ; 
and  it  was  allowed. 

In  the  circuit  court  of  Floyd,  at  April 
term  183,S,  the  following  entry  was  made: 
"Tbe  service  of  the  writ  of  supersedeas  be- 
ing confessed,  and  the  judge  of  this  court 
being  delicately  situated  by  reason  of  his 
relationship  to  one  of  the  parties,  by  con- 
sent of  the  parties  by  their  attorneys,  this 
cause  is  removed  to'  the  circuit  superior 
court  of  law  and  chancery  for  the  county  of 
Montgomery." 


vented  by  severe  Illness  from  making  preparation 
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On  the  27th  of  Ma;  1335,  the  circuit  court 
of  Montgomery  rever»ed  with  cobIh  the 
judgment  of  the  county  court  of  Flojd,  and 
ordered  that  the  cause  be  remanded  to  that 
court,  to  be  dtsmisaed,  upon  the  ground 
that  the  said  county  court  had  no  juriadic- 
tlon  to  hear  and  determine  the  cause. 

To  this  judgment,  on    M'Alexander's  pe- 
tition, a  supersedeas  nas  awarded. 
488  "Preston  for  plaintiff  in  error, 

Taliaferro  for  defendant  in  error. 

STANARD,  J.  Without  deciding  or  even 
considering  the  question  whether  the  order 
of  the  superior  court,  made  bj  consent  of 
parties,  remitting  this  case  to  the  county 
court  for  trial,  would  proprio  vigore  place 
the  case,  in  its  then  condition,  in  the  cour' 
court  for  trial,  notwithstanding  an  object! 
of  one  of  the  parlies  to  the  docketing  of  the 
case  in  the  county  court  and  to  the  jurisdir 
tion  of  that  court  over  it,  I  am  of  opinio 
that  parties  may,  by  consent,  make  up  the 
pleadings  and  issue  in  a  case,  and  have  it 
docketed  in  any  court  having  jurisdiction 
for  the  trial  of  such  a  case;  that  over  a 
case  BO  docketed,  on  the  parties  appearing 
before  the  court  in  which  it  may  be  so  dock- 
eted, and  making  no  abjection  to  the  regu- 
larity of  the  docketing  of  it,  that  court  may 
exercise  jurisdiction  ;  and  that  the  objec' ' 
to  the  jurisdiction  of  the  court,  coming 
for  the  first   time    after   the  trial  and  judg- 

I  am  further  of  opinion  that  it  was  too 
rigorous,  under  the  facts  disclosed  by  the 
exception,  shewing  the  disability  of  the 
defendant,  from  the  visitation  of  God,  to 
attend  to  the  defence  of  the  case,  to  rule 
him  in  ttie  court  below  to  trial  in  the  ab- 
sence of  his  witnesses,  at  the  first  term 
of  that  court  after  the  order  remitting  the 
case  had  been  made;  especially  as  it  does 
not  appear,  that  under  the  order  remitting 
the  case  to  the  county  court,  it  had  been 
docketed  in  that  court  at  anytime  previous 
to  the  term  at  which  it  was  tried,  so  as  to 
enable  the  defendant,  even  if  severe  illness 
had  not  prevented  him  from  making  prepa- 
rations   for   trial,    to   take   oUt  process  to 


My  o 
:uit  s 


3  therefore 


B,  that  the  judg- 
:.  and  that  of  the 
■ersing   it  and  re- 


manding the  case  to  the  couniy  court  lo  dc 
dismissed  for  want  of  jurisdiction, 
489  are  both  of  *them  erroneous,  and 
ought  to  be  reversed,  with  costs  to 
the  plaintiff  in  error  in  prosecuting  his  suit 
in  this  court.  I  am  further  of  opinion  that 
the  superior  court  ought  to  have  reversed 
the  judgment  of  the  county  court;  and 
as  the  original  action  did  not  survive,  and 
the  defendant  therein  was  dead  at  the  time 
the  judgment  was  rendered  in  the  superior 
court,  and  the  action  could  not.  on  the  re- 
manding of  the  case  to  the  couniy  court, 
be  revived,  the  reversing  judgment  of  the 
superior  court  should  have  remanded  the 
case  to  the  county  court  with  directions  to 
enter  an  abatement  by  reason  of  the  death 
of  the  original  defendant  Hairston. 

The  judgment   of   the   court   of  appeals 
was  entered  in  the  following  terms: 


The  court  (without  deciding  the  question 
of  jurisdiction  arising  in  this  case)  is  of 
opinion  that  the  county  court  of  Ployd 
erred  in  ruling  the  defendant  to  trial,  at 
the  term  next  after  the  cause  had  been 
transferred  by  the  said  circuit  superior 
court  to  the  said  county  court,  and  at  which 
it  was  docketed  for  the  first  time;  especially 
when  it  was  proved  and  admitted  that  the 
defendant  had  been  confined  to  his  bed  by 
sickness  for  some  time  previous,  and  was 
still  so  confined,  so  that  he  could  not  attend 
said  court  and  prepare  himself  for  trial. 
Therefore  it  is  considered  by  the  court, 
that  the  judgment  of  the  circuit  superior 
court  of  Montgomery,  reversing  the  said 
judgment  of  the  county  court  of  Floyd,  be 
affirmed,  and  that  the  defendant  recover 
against  the  plaintiff  his  costs  by  him  at>out 
his  defence  in  this  behalf  expended.  And 
the  said  Samuel  Hairston  senior  having 
departed  this  life,  and  the  court  being  of 
opinion  that  the  action  does  not  survive 
against  his  executor  or  administrator,  it  is 
ordered  that  this  suit  be  abated. 


*Spencer  v.  Pilchar. 

Jnlr.  ISW.  Lewlsbnrs. 
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■r  1834,  being  coDdltlooed  for  the 


be  no  breac 

of  tbe  condition  nnlll  the  third  moo- 

mberlSffit    Haui  bT  the  court  of  ap- 

peala  (const 

tbe  subject 

matter  and  tbe  evident  meaalns  of 

tbe  parties) 

tbat  the  day  for  the  delivery  of  tbe 

property  wai 

the  third  niOQday  of  November  lftS4. 

—A  fortbcomlns  bond  belns  forfeited,  notice 
la  given  that  a  mollon  will  be  made  on  U  After 
tbe  notice,  aod  before  tbe  term  to  wbicb  It  U 
given,  a  sapersedeas  1«  awarded  to  tbe  original 
iDdfrmcnL  and  It  Is  perfected  by  gtytng  bond 
and  aecnrlty.  Tbe  motion  Is  then  contluned  rroo 
term  to  term,  nntll  tbere  Is  a  decision  afflrmlng 
the  original  Judgment.  After  tbat  decision, 
bnt  before  a  C<«>y  of  It  Is  received  by  the 
coart  Id  wblch  the  motion  Is  pending,  tbe  mo- 
tion Is  heard,  and  Judgment  entered  against  tbe 
obligors.  It  Is  objected  that  the  court  proceeded 
on  Ita  own  anofflclal  information  tbat  tbe  orlglaal 
Indgment  bad  twen  aOlrmed.  But  tbe  only  evi- 
dence la  the  record,  to  shew  tbat  a  sDperaedeas 
had  been  awarded.  Is  tbe  aapersedeas  trand. 
Heij>.  1.  the  rlKbl  to  move  on  a  forthcoming  bond 
isnotaaspeaded  by  a  supersedeas  to  tbe  original 
Judgment :  and  S.  wbetber  tbia  be  so  or  not.  the 
writ  of  snperBedeas  not  having  l>een  given  in  ev- 
idence In  the  court  below,  there  Is  no  saUcleDt 
ibjectlon  Id  tbe  proceeding* 
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tered  into  a  bond  to  Alexander  H.  Pilcher 
in  the  penalty  of  700  dollars,  with  a  condi- 
tion whereby — after  reciting- that  two  negro 
men  named  Williamson  and  Caesar,  the 
property  of  Spencer,  were  then  in  the  cus- 
tody of  Jonas  Beeeon  high  sheriff  of  Wood 
county,  by  virtue  of  a  fieri  facias  is- 
sued from  the  office  of  the  circuit  court 
of    Wood,    at    the  suit    of   Alexander 

491  *H.  Pilcher,    against  the  goods  and 
chattels   of   Spencer,    for  317  dollars 

which  Pilcher  had  recovered  in  that  court 
for  certain  damages,  and  also  29  dollars  30 
cents  which  by  the  same  pourt  were  ad- 
judged for  his  costs,  amounting  in  the 
whole  to  362  dollars  85  cents,  including 
sheriff's  commission  and  fee  for  the  bond- 
it  was  provided  that  if  Spencer  should  de- 
liver to  the  sheriff  the  aforesaid  property 
at  the  courthouse  of  Wood  county  on  the 
third  monday  of  November  next,  it  being 
the  time  and  place  appointed  for  the  sale 
of  the  aforesaid  property,  th'tn  the  said 
obligation  was  to  be  void. 

In  the  circuit  court  of  Wood  on  the  2d  of 
April  1835,  there  was  a  motion  by  Pilcher 
against  Spencer  and  Snodgrass  on  this 
bond.  Legal  notice  of  the  motion  was 
proved  by  the  oath  of  John  R.  Murdoch,  a 
deputy  sheriff,  and  the  defendants  were 
called  but  came  not.  Whereupon  the  motion 
was  continued  until  the  next  term.  Other 
continuances  were  entered  from  term  to 
term,  until  September  term  1837. 

At  that  term,  the  defendants  resisted  the 
award  of  execution  on  the  bond,  on  the 
ground  that  the  notice  proved  was  given  on 
the  12th  day  of  January  1835  for  April  term 
1935,  and  that  in  fact  the  bond  was  not  for- 
feited at  the  time  the  notice  was  given.  But 
the  court  overruled  the  objection,  and  de- 
cided that  the  bond  was  forfeited  on  the  3il 
monday  of  November  1834 ;  being  of  opinion 
that  the  true  construction  of  the  condition 
of  the  t>ond  required  the  property  to  be 
delivered  to  the  sheriff  on  the  Hrst  3d  mon- 
day in  November  after  ^ts  date.  The  de- 
fendants then  stated  to  the  court  that  the 
judgment  on  which  the  execution  issued, 
and  on  which  the  bond  was  taken,  had  been 
superseded  by  the  award  of  a  writ  of  super- 
sedeas by  ihe  court  of  appeals,  and  shewed 
to  the  court,  by  the  supersedeas  band,  that 
the  supersedeas  had  been  perfected  by  giv- 
ing bond  and  security  on  the  17th  of  Jan- 
nary  1835.  There  was  no  certificate  of  any 
kind  from  the  clerk  of    the    court  of 

492  'appeals  to  the  circuit  court,  shewing 
that  the  supersedeas  had  been  tried  or 

in  any  manner  disposed  of;  but  the  court, 
though  satisfied  that  this  bond  was  taken 
under  the  judgment  which  had  been  super- 
seded, overruled  the  last  objection,  because 
the  judge  knew,  unofficislly,  that  the  super- 
sedeas had  been  tried  and  the  judgment 
affirmed.  To  all  which  opinions  and  deci- 
sions of  the  court,  the  defendants  excepted. 
Judgment  was  thereupon  entered  for  the 
penalty  of  the  bond  and  costs,  to  be  dis- 
charged by  the  sum  mentioned  in  the  con- 
dition, with  interest  and  costs.  On 
Spencer's  petition,  a  supersedeas  was 
awarded  to  that  judgment. 


At  the  end  of  the  record,  the  clerk  copied 
the  writ  of  fieri  facias  returned  with  the 
bond  and  remaining  filed  therewith.  The 
writ  bore  date  the  3d  of  October  1834,  and 
was  returnable  the  first  monday  in  Decem- 
ber following. 

H.  J.  Fisher  for  plaintiff  in  error. 

William   A.    Harrison    for   defendant    in 

PARKER,  J.  The  forthcoming  bond  in 
this  case  was  dated  the  Ist  day  of  Novem- 
ber 1834,  conditioned  for  the  delivery  of  the 
property  on  the  3d  monday  of  November 
next;  and  a  question  is  made,  whether  the 
bond  was  forfeited  by  nondelivery  of  the 
property  before  the  3d  monday  in  November 
1835.  If  the  instrument  is  to  be  construed 
secundum  subjectam  materiam  and  the  evi- 
dent meaning  of  the  parties,  (see  Bac. 
Abr.  Conditions,  P.;  there  can  be  no  diffi- 
culty on  this  point.  The  ff.  fa.  on  which 
the  property  was  taken,  issued  the  3d  of 
October  1834.  returnable  to  the  1st  monday 
In  December  folloning.  It  was  the  duty  of 
the  sheriff  to  levy  the  execution  and  publish 
notice  of  the  day  of  sale  at  the  courthouse 
door  of  his  county,  and  to  make  sale  of  the 
property  unless  the  owner  entered 
493  into  a  bond  to  "have  the  goods  and 
chattels  forthcoming  on  the  day  of 
sale.  This  day  of  sale  must  be  taken  to 
have  been  anterior  to  the  return  day  of  the 
execution;  for  the  sheriff  is  directed,  if  a 
forthcoming  bond  is  given,  to  return  it  to 
the  oftice  from  which  the  execution  issued, 
on  the  return  day  thereof;  and  in  this  case 
it  seems  to  have  been  actually  so  returned. 
He  had  no  authority,  under  the  law,  to 
postpone  the  day  of  sale  for  more  than  12 
months  after  the  levy,  and  for  nearly  12 
months  after  the  return  day  of  the  execu- 
tion; and  it  would  be  preposterous  to  sup- 
pose that  such  was  the  meaning  of  the 
parties  taking  or  giving  a  bond  under  the 
act  of  assembly  respecting  executions.  As 
the  property  was  to  be  delivered  on  the  day 
appointed  for  the  sale,  and  as  that  day  was 
doubtless  before  the  Ist  monday  in  Decem- 
ber 1834,  "the  3d  monday  in  November 
next"  must  have  meant  the  first  or  next  3d 
monday  in  November  after  the  date  of  the 
bond.  That  similar  words  have  received 
the  same  construction,  in  cases  where  the 
subject  matter  afforded  no  guide,  and  which 
were  in  other  respects  leas  strong  than  this, 
will  be  satisfactorily  shewn  by  the  presi- 
dent in  the  opinion  he  is  about   to  deliver. 

If  the  bond  was  forfeited  the  3d  monday 
in  November  1834,  a  supersedeas  obtained 
to  the  original  judgment  afterwards,  would 
not  preclude  the  party  from  his  right  to 
have  execution  awarded  on  the  forthcoming 
bond,  which  is  a  bar  to  all  proceedings 
on  the  former  judgment,  and  has  itself 
the  force  of  a  judgment;  for  if  it  did,  the 
plaintiff  would  lose  his  damages  on  the 
aggregate  amount  of  the  forthcoming  bond, 
which  he  is  certainly  ent'tled  to  on  affir- 
mance. The  court  of  appeals  has  impliedly 
sanctioned  the  right  of  the  plaintiff  to  have 
judgment  entered  on  the  forthcoming  bond 
after  a  supersedeas  to  the  first  judgment, 
by  awarding  a  aec94<l  wigit  te  the  last  judg- 
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meat,  Instead  of  quashing  it,  or  regarding 
it  as  a  contempt  of  the  order  allowing 
*94  "the  auperaedeas— as  in  the  case  of 
Monroe  v.  Webb's  ex'ors,  4  Munf.  73, 
and  by  extending  the  supersedeas  first 
awarded,  to  the  judgment  subsequentl;  ob- 
tained on  the  forthcoming  bond,  as  in  Bell 
V.  Bugg,  4  Munf,   260. 

But  there  is  a  further  difficulty  here. 
No  writ  of  superaedeaa  was  given  in  evi- 
dence in  the  court  below.  The  supersedeas 
bond  wan  produced,  but  that  was  not  the 
best  evidence  of  the  fact  to  be  proved.  Nor 
will  the  implied  admission  of  tlie  judge  that 
there  waa  a  supersedeas  to  the  judgment, 
derived  from  his  unofficial  knowledge  that 
the  supersedeas  had  been  tried  and  the 
judgment  affirmed,  serve  to  satisfy  us  of  a 
fact  which,  if  insisted  on,  ought  to  be  es- 
tablished bj  legal  evidence. 

For  these  reasons,  I  am  for  affirming  the 
judgment. 

TUCKER,  P.  1  am  of  opinion  that  the 
judgment  in  this  case  should  be  affirmed. 
The  first  error  assigned  is,  that  the  motion 
was  made  while  a  supersedeas  was  depend- 
ing in  the  court  of  appeals  upon  the  origi- 
nal judgment,  and  that  the  court  undertook 
to  proceed  upon  its  own  unofficial  informa- 
tion that  the  judgment  had  been  affirmed. 
This     objection    involves    two    questions: 

1,  Is  it  true  that  the  plaintiff  cannot  move 
for  judgment  on  a  delivery  bond  which  was 
forfeited  before  the  award  of  a  supersedeas? 

2.  Was  there  any  legal  evidence  of  the  ex- 
istence of  the  supersedeas?  Both  quentions 
must  be  answered  in  the  negative.  As  to 
the  first,  the  opinion  of  my  brother  Parker 
sufficiently  disposes  of  it,  and  shews  most 
clearly  that  the  right  to  move  on  a  forfeited 
forthcoming  bond  is  not  suspended  by  the 
pendency  of  a  supersedeas. 

As  to  the  second  question,  there  is  no 
legal  evidence  in  the  record  that  there  had 
been  a  supersedeas  to  the  original  judg- 
ment. Had  the  matter  been  pleaded,  the 
defendant  must  have  verified  his  plea  by 
the  record  shewing  the  emanation  of  the 
supersedeas.     The  supersedeas   bond   would 

not  have  sufficed.  Now,  though 
495      pleading  "was    not    required   on   this 

motion,  the  same  proof  waa  necesaary 
as  if  the  matter  had  been  pleaded.  It  was 
not  enough,  according  to  the  pretensions 
of  the  plaintiff  in  error  himself,  that  the 
court  had  unofficial  knowledge  of  the  fact 
that  there  had  been  an  award  of  a  super- 
sedeas. This  court  then  cannot  know  of 
its  existence,  and  must  decide  the  case  as 
if  there  were  none.  If  ao,  there  was  no 
error  in  proceeding  to  act  upon  the  motion. 
As  to  the  second  error  assigned;  it  is 
alleged,  that  the  bond  bein^  dated  No- 
vember 1,  1834,  and  the  condition  being  for 
the  delivery  of  the  property  ''on  the  third 
monday  in  November  next,"  the  time  of 
delivery  was  in  November  183S,  and  so  the 
bond  had  not  been  forfeited  at  the  date  of 
the  notice,  which  was  given  to  April  term 
1835.  This  depends  upon  the  construction 
of  the  bond :  and  happily  we  are  relieved 
from  any  difficulty  as  to  this  sheer  tech- 
nicality by  the  decided  cases.     In  Bac.  Abr. 


Conditions,  P.  there  are  several  cases. 
They  have  been  all  cited  by  the  counsel  of 
the  plaintiff  in  error.  In  the  first,  the  con- 
dition of  an  obligation  was  to  deliver  corn 
on  the  29th  of  February  next  following 
the  date.  The  following  February  had  bat 
28  days,  and  it  was  decided  that  the  obligor 
was  not  bound  to  deliver  till  leap  year. 
Lieouard  101,  I  should  hesitate  much  before 
I  should  follow  this  judgment,  even  if  it 
bore  upon  this  case.  The  next  case,  from 
Cro.  Jac.  646,  is  in  point.  The  obligatiori 
was  dated  May  1,  and  the  condition  was  to 
pay  the  ISth  of  May  next  ensuing:  this,  it 
was  said,  shatt  have  relation  to  the  day 
and  not  to  the  month,  so  as  to  be  payable 
the  15th  day  of  the  same  month,  and  not  of 
"May  nextcome  twelvemonth."  So  where 
the  bond  bore  date  the  17th  of  November, 
and  the  condition  was  to  pay  £S.  the  21st 
of  November  following,  and  £S.  the  20th 
of  December  next  after,  it  w^s  held  that 
the  words  referred  to  the  day  and  not  to  the 
month,  and  so  the  first  ^5.  was  pay- 
4%  able  4  days  after  "date,  instead  of 
12  months  and  4  days.  These  cases 
would  seem  to  be  decisive.  But  two  others 
have  been  cited,  one  from  Cro.  Jac.  677, 
and  the  other  by  the  ni>me  of  Kettle  v. 
Jones,  cited  Bac.  Abr.  ubi  supra.  Both 
are  identical,  and  the  statement  of  one  will 
therefore  suffice.  The  condition  of  a  bond 
dated  12th  of  May  waa  to  pay  j^lO.  on  the 
13th  of  May  next  following.  These  words 
were  said  to  have  relation  to  the  month 
and  not  the  day,  and  so  the  bond  was  not 
payable  till  May  twelvemonth.  The  court 
say,  these  contracts  are  to  be  construed 
aecundum  subjectam  materiam  and  the 
meaning  of  the  parties.  And  they  probably 
considered  this  but  as  a  form  adopted  for 
giving  credit  for  a  twelvemonth  and  a 
day.  Be  this  as  it  may.  if  the  rule  that 
the  meaning  of  the  parties  must  govern  l>e 
applied  to  our  caae,  there  can  be  no  ques- 
tion. A  sheriff  levying  an  execution  on 
the  Ist  of  November,  and  taking  a  deltirery 
bond,  fixes  the  day  of  sale  for  "the  thin! 
monday  in  November  next."  Who  can  be- 
lieve that  the  meaning  of  the  parties  was, 
that  the  sale  was  not  to  take  place  for  12 
months?  Who  can  doubt  that  the  real  in- 
tention was  to  fix  the  day  of  sale  for  the 
third  monday  of  that  month  in  which  the 
bond  was  dated,  and  that  the  error  has  arisen 
either  from  haste  or  from  the  clumsy  style 
of  some  deputy  sheriff?  I  cannot:  and  I 
am  therefore  of  opinion  that  there  is  no 
error  in  the  judgment. 

The  other  judges   concurred   in  affirming 
the  judgment. 


"Bryan  v.  Cole  &c. 


>ccd  •■  Trust  CoDvcylng  PcrsoiMlt)' —  RobovbI  at 
P™perty-R«»lslry,— A  aeeU  of  iru.sl  conTeyiOK 
personal  cbatteU  Is  recorded  In  the  court  of  the 
county  Id  wtalcti  the  property  is  at  the  time  of 
maklnic  ibe  deed.  Afterwards  tbe  grantor,  who 
bas  tbe  property  In  pohmisIqu,  il^  vfWn Ijted  to 
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to  tlie  clerk  of  the  conrt  of  the  coQnty  Into  which 
the  BTaQtor  ban  reoioved,  anil  \<i  there  recorded. 
before  ao  execution  aealnKt  the  grantor's  chat- 
tels Ib  delivered  to  Ibe  Bberlff.  aod  lodeed  before 
ibe  erantor'9  creditor  obtalQH  ludgmenL    Held. 
the  deed  Is  valid  asainst  Ibe  creditor. 
By   A.   deed   made   the  21st   of   May   182], 
between  Georfce  W.  Bapka  of  the  county  of 
Essex  of  the  one  part,  and  Lawrence  Muse 
of  the  same   county  of   tlie   other   part,   the 
former  conveyed   to   the   latter  certain   real 
property  and  personal  chatters,  in  trust  that 
Muse  should  hold  the  same  to  the  use  of  the 
said  Geori^e  W.  Banks  and  Charlotte  his  wife 
during- their  lives,   without   being  subjected 
to  any  debt  or  contract   theretofore  made  by 
the  said  Georf^e,  or  which  he  might  there- 
after make  or  enter  into  ;  and  at  the  death  of 
the  said  George  and  Charlotte,  then  in  trust 
that  the  said  Muse  should   convey   the  same 
to  such  childretj  as  the  said  Charlotte  might 
have  by  the  said  George. 

The  parties   residing   in    Essex   county  at 
the  time  the  deed  was  made,   it  was,  on  the 
day  of  its  date,  acknowledg-ed  by  them  in  the 
court  of  that  county,  and  admitted  to  record. 
In  November   1821,   Banks   removed  from 
Essex  to  the  county  of  York,  and  car- 
498       ried   with  him,   by   permission  'of  the 
trustee,    the     personal     chattels    con- 
veyed, of  which  he  retained  possession  in 
York  from  the  time  of  his  remoyal  into  the 
county  until  the  property  was  levied  on  under 
an  execution  at  the  suit  of  Cole  &  Sheldon. 

The  debt  from  Banks  to  Cole  &  Sheldon 
arose  on  the  first  of  July  1823.  and  was  put 
it)  suit  on  the  5th  of  August  1826. 

At  a  court  held  for  York  county  the  ISth 
of  January  1827,  the  deed  from  Banks  to 
Muse  was  produced  iii  court,  and,  together 
with  the  certificate  of  its  acknowledgment  by 
the  parties  in  the  county  court  of  Essex, 
ordered  to  I>e  recorded. 

In  the  suit  of  Cole  &  Sheldon  Bgainst 
Banks,  the  plaintiffs  obtained  judgment  the 
4th  of  May  1827,  and  issued  their  execution 
the  17th  of  that  month,  which  came  to  the 
hands  of  the  sheriff  of  York  the  23d  of  the 
same  month,  and  was  levied  on  most  of 
the  personal  chattels  embraced  in  the  deed. 

On  the  16th  of  July  1827,  Cole  &.  Sheldon 
entered  into  an  indemnifying  bond,  with 
sureties,  to  John  F.  Bryan  the  sheriff  of  York, 
and  the  property  levied  on  was  sold  by  Bry- 
an's deputy. 

Thereupon,  an  action  was  brought  on  the 
indemnifying  bond,  in  the  name  of  Bryan 
the  sheriff  of  York,  for  the  beneRt  of  Muse 
as  trustee,  against  Cote  A  Sheldon  and  their 
sureties,  in  which  action  the  defendants 
pleaded  conditions  performed. 

At  the  trial  before  the  circuit  court  of  York 
on  the  9th  of  October  I8J3,  after  evidence 
had  been  given  shewing  the  case  to  t>e  as 
before  stated,  the  defendants  moved  the  court    creditors." 


struct  the  jury,  that  If  they  believed, 
from  the  evidence,  that  the  debt  of  Banha  to 
Cole  &  Sheldon  arose  after  12  months  had 
elapsed  from  the  time  of  Banks's  removal  in 
November  1821  with  the  property,  and  before 
the  15th  of  January  1827  when  the  deed  was 
recorded  in  York,  then  the  property  embraced 
in  the  deed  was  liable  to  the  debt  of 
Cole  •&  Sheldon,  and  the  recording 
the  same  on  the  15th  of  January  1827 
■e  the  property  then  was,  did  not  protect 
the  property  against  a  debt  which  had  been 
30  contracted.  This  instruction  the  court 
gave;  and  the  plaintiff  excepted. 

A  verdict  being  found  for  the  defendants, 
id  judgment  rendered  thereupon,  on   the 
petition  of  the   plaintiff   a   supersedeas   was 
awarded, 

Leigh,  for  the  plaintiff  in  error,  said,  that 
the  question  in  the  case  depended  on  the  con- 
struction and   effect   of   the   statute   1   Rev. 
Code,  ch.  99.  ^11,  p.  364.*    He  insisted,  that 
until  Cole   &   Sheldon    recovered   judgment 
against  Banks,  and  indeed   until   their   fieri 
'icias  was  delivered  to  the  sheriff,  they  were, 
ith  respect   to  any  personal  property  of 
their  debtor  Banks,  crMlitors  at   large,  hav- 
ao  rights  whatsoever  that  attached  upon 
any  chattels  in  his  possession.     It  was   well 
settled,  he  said,  that  the   phrase   "all   cred- 
.,"  in  all  these  statutes,  means  not  cred- 
.  at   large  but  creditors   whose   rights 
have  attached  on    the  subject.    This   deed 
recorded  in  York  before  any  rights  of 
the  creditors  Cole  A  Sheldon  attached 
upon   the   trust   subject.     *It  was  duly 
recorded  within    the   meaning  and  in- 
tent of  the  statute,  as  against  those  creditors. 
There  was  no  counsel   for  defendants   in 

BROOKE,  J.  The  judge  who  decided  this 
ISC  seems  to  have  supposed  that  am  the 
deed  was  not  recorded  within  twelve  months 
after  the  removal  of  the  property  into  York 
county,  it  was  void  as  to  atl  (he  creditors  of 
the  grantor,  whether  creditors  at  large  or 
creditors  whose  rights  had  attached  on  the 
property.  All  these  acta  regulating  convey- 
ances have  received  a  different  construction. 
It  was  never  supposed  that  If   a  deed   under 
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title  0 
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aball  be  recorded  Id  the 
corporation  In  which  such 
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such  deed  shall  Tiermlt  an. 
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deed  shall  be  re- 
wlthln  twelve  months  after 
sQcb  removal,  cause  the  deed  aforesaid  to  be 
cerllfled  to  tbe  court  of  Ibat  coonty  or  corpora- 
tlOD  into  wblch  snch  other  person  shall  so  have 
removed,  and  to  be  delivered  to  tbe  cleric  to  be 
there  recorded,  such  deed,  for  so  loog  as  It  sball 
not  be  recorded  In  sucb  laBtmenclooed  county  or 
corporation  conrL  and  for  so  mncb  of  tbe  propert)' 
aforesaid  as  shall  have  been  so  removed,  aball  be 
void  In  law  as  to  all  purchasers  thereof  for  valna- 
ilderatlon,   wltliout  DotLce.    and  .as  b 
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one  of  the  former  acts  was  not  recorded 
within  eight  montha,  as  required  by  that 
act.  it  was  void  as  to  creditors  at  large, 
whose  rights  had  not  attached  on  the  prop- 
erty before  the  deed  was  recorded  after  the 
expiration  of  the  eight  moatha.  But  inde- 
pendently of  that  construction  of  the  former 
acts,  the  words  in  the  act  under  considera- 
tion, "such  deed,  for  so  long  as  it  shall  not 
be  recorded  &c.  shall  be  void  &c."  ought  to 
put  that  question  at  rest.  These  express 
words  were  intended  to  give  validity  to  the 
deed,  though  not  recorded  within  the  twelve 
months  from  the  removal  of  the  property 
into  another  county,  as  soon  aa  it  should 
afterwards  be  recorded  in  such  county  ;  and 
the  judgment  not  having  been  rendered,  and 
the  fieri  facias  placed  in  the  hands  of  the 
sheriff,  before  it  was  recorded  according  to 
the  provisions  of  the  act,  Cole  A  Sheldon 
were  still  creditors  at  large,  their  rights  hav- 
ing never  attached  on  the  property  conveyed 
by  the  deed.  I  think,  therefore,  that  the 
judgment  in  this  case  must  be  reversed,  and 
the  cause  sent  back  to  the  circuit  court. 

TUCKER.  P.  I  concur  entirely  in  the 
Interpretation  given  by  the  appellant's  coun- 
sel, of  the  act  of  assembly.  1  Rev.  Code,  ch. 
99,  ^  11.  If,  during  the  interval 
501  "between  the  removal  of  Banks  in 
November  1821,  and  the  recording  of 
the  deed  in  January  1827,  a  judgment  had 
been  obtained  and  a  ti.  fa.  delivered  to  the 
sheriff,  the  deed  of  trust  would  have  offered 
no  obstacle  to  its  levy.  But  the  recording 
hece  haviner  taken  place  anterior  to  the  judg- 
ment. Cole  &  Sheldon  had  no  rights  which 
had  attached  upon  the  chattels,  until  the 
deed  of  trust  had  been  resuscitated  in  alt 
its  force  by  the  recording  in  York  county  in 
January  1827.  To  give  to  the  law  any  other 
interpretation,  would  be  in  effect  to  give  a 
lien  to  the  creditors  at  large,  where  no  such 
lien  had  t>een  contracted  for.  If  there  had 
been  no  deed  of  trust  when  the  debt  was 
contracted.  Banks  would  have  been  at  liberty, 
notwithstanding  its  contraction,  to  sell  or 
incumber  his  property  to  any  other  person  ; 
and  certainly  the  case  before  us  is  not  less 
strong  than  it  would  be,  if,  instead  of  record- 
ing the  old  deed  of  trust,  Banks  had  eiecuted 
a  new  one.  Had  he  done  so,  it  would  have 
withdrawn  the  chattels  from  the  reach  of 
Cole  &  Sheldon  ;  and  pari  ratione  the  revivi- 
fication of  the  original  deed  must  have  that 
effect.  The  effect  of  the  act  of  assembly 
was  indeed,  as  to  transactions  occurring  in 
the  interval  lietween  the  removal  and  record- 
ing, merely  to  give  to  the  deed  the  operation 
of  a  new  deed,  as  of  the  date  of  its  record  in 
the  county  to  which  the  property  may  have 
been  removed.  The  instruction  was  there- 
fore wrong.  The  judgment  must  be  reversed, 
and  a  new  trial  directed,  in  which  the  instruc- 
tion given  on  the  former  trial  must  not  b« 
repeated. 

STANARD,  J.,  concurring,  judgment 
reversed,  verdict  set  aside,  and  cause 
remanded  for  a  new  trial,  in  which  the 
instruction  given  on  the  former  trial  is  not 
to  t>e  repeated. 


"Skipwith  &c.    V.   Mutual  Assurance 
Society. 
NoTember.  IBBV.  Rlcbmonil. 
(AlMcnt  Pabekk  and  Cabbu.  J.) 
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Tbe  mutual 
}ve  for  ludgmeut  aEalust  two 
Ice  vblcli  in  made  part  of  the 

declarations  nuuit>ered  IM4. 
■feudants  acknowledse  lesal 
tlie  motlOD.  and  tbe  same  ia  contlnueil 
until  the  next  term.  At  a  Bubseaaent  term  the 
plalnHffa  obtain  a  Indsmeut;  tbe  defeodants 
"now  fallins  to  appear."  Tbe  declarations  of 
assurance  referred  to  In  tbe  notice  are  flled  by 
Ibe  plalallifa.  and  copied  by  tbe  clerk  as  part  of 
tbe  record  for_lbe  appellate  conrL  They  sbew 
that  by  tbe  Jndffmeat.  qnotas  wblcb  accrued 
after  tbe  property  was  Insured  by  two  persons. 

and  a  former   owner  of   tbe    property.    Heu>. 

I.  that  tbe  declarations  of  assurance  constltate 

partof  the  record  :  and  2.  tbat  tbeJudBment  la 

tbereby  ascertained  to  l>e  erroneoua. 

At  a  superior  court  of  law  for  Cumberland 
county  held  on  the  4th  of  October  1626,  the 
mutual  assurance  society  against  fire  on 
buildings  of  the  state  of  Virginia,  by  their 
attorney,  moved  the  court  for  judgment  and 
award  of  execution  against  William  Skip- 
with  and  John  Trent,  on  a  notice  in  tbe 
following  words: 
"To  William  Skipwith  and  John  Trent. 

Take  notice,  that  on  the  first  day 
of  the  next  superior  court  of  law  to  be  bolden 
for  the  county  of  Cumberland,  the  mutual 
assurance  society  against  fire  on  buildings 
of  the  slate  of  Virginia  will,  by  their  attor- 
ney, move  the  said  court  for  judgment  and 
award  of  execution  against  you  for  the  sum 
of  3T8  dollars  and  5S  cents,  that  t>eing  the 
amount  of  the  quota  of  the  year  1816,  the 
balance  on  quota  of  1817,  the  quotas  of  1819, 
1820,  1821  and  1822.  and  quoU  of  deficiency, 
on  a  merchantmill  and  storehouse  in  Cumt>er- 
land  county,  due  to  said  society  per  dec- 
larations duly  signed,  sealed  and 
503  'delivered,  numbered  1044,  778  and 
1946,  and  filed  in  the  general  office  of 
assurance,  and  for  interest  on  20  dollars  1 
cent  part  thereof  from  the  Ist  April  1816,  on 
57  cents  another  part  thereof  from  1st  of 
April  1817,  on  71  dollars  eOcents  other  parts 
thereof  from  the  first  day  of  April  1819, 
1820, 1821  and  1822,  and  on  71  dollars  60  cents 
the  balance  thereof  from  the  first  day  of 
October  1S22,  until  payment,  with  costs, 
damages  and  expenses  according  to  law  and 
the  rules  and  regulations  of  the  said  society. 
James  Rawlinga,  principal  agent  of 
the  mutual  assurance  society  against 
fire    on    buildings  of  the    state  of 

Office  of  the  Mutual  Assurance 
Society,  Richmond,  2  Septem'r 


'On  tbe  subject  of  Are  Insurance,  see  moDovraphlc 
iwte  on  "iDsnrance.  Pire  and  Marine"  appended  to 
Matnal.  etc.  Soc  v.  Holt,  SSOratLflS. 
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The  defendants  by  their  attorney  ac- 
knowledged legal  notice  of  the  motion,  and 
the  same  was  continued  until  the  first  day  of 
the  next  term- 
Afterwards  it  was  continued  on  the  4th  of 
Maj  1827  till  the  next  term,  and  likewise  on 
the  5tb  of  October  1827  till  the  next  term. 

The  next  entry  is  on  the  5th  of  May  1829. 
Tt  states  that  the  plaintiffs  came  by  their  at- 
torney, "and  the  defendants  having  hereto- 
fore acknowledged  legal  notice  of  this  mot' 
and  now  failing  to  appear,  therefore  it  is  i 
sidered  by  the  court  that  the  plaintiffs  re- 
cover against  the  said  defendants  the  sum  of 
378  dollars  and  58  cents,  with  six  per  centum 
per  annum  interest  on  20  dollars  and  1 
cent  part  thereof  from  the  first  day  of  April 
1816,  on  57  cents  other  part  thereof  from  the 
first  day  of  April  1817,  on  71  dollars  and  60 
cents  another  part  thereof  from  the  first  day 
of  April  1820,  on  71  dollars  and  60  cents 
another  part  thereof  from  the  first  day  of 
April  1821,  on  71  dollars  and  60  cents 
another  part  thereof  from  the  first  day  of 
April  1822,  and  on  71  dollars  and  60 
cents  another  part   thereof  from  the 

504  first  day   *af   October  1822,  until  paid, 
also  seven  and  a  half  per  cent,  dam- 

ag-ea  upon  the  said  principal  and  interest 
according  to  law,  and  also  their  costs  by  them 
about  their  motion  in  this  behalf  expended." 

The  declarations  referred  to  in  the  notice, 
and  numbered  1044,  778  and  1946,  were  filed 
by  the  plaintiffs.  No.  778  was  a  declaration 
by  William  Skipwiih,  made  the  14th  of  Jan- 
uary 1806.  No.  1044  was  a  declaration  by 
Henry  Skipwith,  made  the  12th  of  June  1806. 
And  No.  1946  was  a  revaluation  of  the  build- 
ings declared  for  assurance  by  declarations 
Nos.  778  and  1044,  and  a  new  declaration  for 
assurance  of  the  same  buildings  by  James 
B.  Woodson  and  John  Trent,  acting  under 
the  firm  of  James  B.  Woodson  &.  Co.  This 
revaluation  and  new  declaration  of  assurance 
were  made  the  3d  of  March  1816. 

A  supersedeas  was  awarded  to  the  judg- 
ment, on  the  petition  of  Skipwith  and  Trent, 
assigning  the  fallowing  errors: 

1.  The  motion  is  stated  to  have  been  con- 
tinued from  term  to  term  for  several  terms, 
without  its  appearing  that  the  petitioners 
consented  to  such  continuances,  or  were 
called,  or  otherwise  notified  therefore. 

2.  In  October  1827,  the  motion  is  stated  to 
have  been  continued  until  the  ensuing  term  ; 
and  the  next  proceedings  that  appear  were 
at  the  May  term  1829.  This  chasm  in  the 
proceeding's  created  a  discontinuance. 

3.  At  the  May  term  1829,  judgment  was 
rendered  against  the  petitioners,  without  its 
appearing  that  they  were  called,  or  were  pres- 

4.  The  judgment  being  by  default,  the  rec- 
ord should  shew  sufficient  grounds  to  war- 
rant the  recovery.  If  the  declarations  are 
not  to  be  regarded  as  a  part  of  the  record, 
then  there  is  no  foundation  for  the  judg- 
ment. If  on  the  other  hand,  being  referred 
to  in    the    notice,    they    make   a    part    of 

the  case  and    a   proper  part    of   the 

505  'record,  then  the  judgment  cannot  be 
sustained :  I.  because  the  declaration 


No.  778,  executed  by  William  Skipwith,  can- 
not make  him  responsible  for  quotas  falling 
due  upon  the  property  after  it  was  declared 
for  insurance  by  Woodson  and  Trent  in 
March  1816,  yet  judgment  is  given  against 
him  for  quotas  and  interest  subsequent  to 
that  time :  2.  because  Trent,  who  declared 
for  insurance  with  Wood  ion  in  1816,  was  not 
liable  separately,  or  in  conjunction  with 
Skipwith,  but  only  in  conjunction  with 
his  copartner;  neither  was  Skipwith  liable 
jointly  with  Trent, 

Kobertson  for  ptaintifTs  in  error. 

Macfarland  for  defendants  in  error. 

TUCKER.  P. 
jections  made  to  the  proceedi 
•"    ■■'ilation    *■"   "'-   """'i""- 


think  that  the  ob- 
n  this  case 


validity.  The  party  having  appeared  and 
acknowledged  the  notice,  the  case  must  have 
been  regularly  placed  upon  the  docket,  and 
then  stood  in  court  precisely  upon  the  foot- 
ing of  other  causes  which  are  continued 
from  term  to  term  but  not  to  any  particular 
day,  and  which,  under  the  general  law  of 
continuances,  if  not  tried  during  the  term, 
stand  continued,  without  any  order,  until 
the  next  term.  And  after  the  defendant  has 
once  appeared,  it  is  his  duty  to  attend  to  his 
cause  at  every  term  until  It  has  been  decided 
or  discon  tinned. 

On  the  merits,  however,  the  case  is,  I  think, 
clearly  against  the  appellees.  The  defend- 
ants not  having  appeared  at  the  trial,  as  the 
record  ascertains,  there  should  appear  upon 
it  auEEicient  to  warrant  the  judgment.  From 
the  manner  in  which  this  record  is  made  up, 
I  take  it  that  the  notice  was  spread  upon  it, 
and  is  therefore  part  of  it.  This  was  not  the 
case  in  Ayres  V.  Lewellen.  3Leigh  609.  The 
notice  here  demands   certain    quotas,    due 

"as  per  declarations  signed,  sealed 
506      *&c."     These  declarations  being  thus 

referred  to,  and  bclngfiled  by  the  plain- 
tiffs, make  part  of  their  case,  and  are,  prop- 
erly speaking,  part  of  the  record.  In  a 
summary  motion  on  a  forthcoming  bond, 
the  bond  is  considered  a  part  of  the  record 
without  being  spread  upon  it  by  exception  ; 
for  it  is  the  foundation  of  the  plaintiff's 
claim:  and  the  bond  certified  by  the  clerk  is 
taken  to  be  that  on  which  judgment  was 
iriven.  Beale  v.  Wilson  and  others,  4  Munf. 
380.  Pari  ratione  the  declaration,  in  a  case 
of  the  mutual  assurance  society,  being  the 
foundation  of  the  demand,  must  be  taken  to 
be  part  of  the  case,  even  without  an  excep- 
tion. If  this  be  so,  then  is  this  judgment 
erroneous,  since  it  makes  the  appellant 
Skipwith  responsible  for  quotas  subsequent 
to  the  revaluation  and  insurance  of  the  same 
property  by  Woodson  and  Trent,  and  more- 
over enters  a  joint  judgment  against  parties 
not  jointly  bound,  while  it  severs  the  joint 
contract  of  Woodson  and  Trent,  by  pursuing 
Trent  without  Woodson.  The  judgment 
must  therefore  be  reversed,  and  judgment 
entered  that  the  plaintiffs  take  nothing  by 
their  motion  ;  without  prejudice  to  any  other 
motion  which  may  be  hereafter  made  by  the 
society  against  the  proper  parties  for  any 
quotas  in  arrear. 
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STANARD,  J.,  and  BROOKE.  J.,  Bave  no 
opinion  on  the  question  of  di  scon  tin  uaoce, 
but    concurred    with  the  preaident   on    the 

Judgment  reversed. 

507  "RlaM  V.  Howland. 

December.  IBSS.  REcbiDood. 

(Absi^nt  Pabker  and  Cabbie.  J.) 

Chancery  Practice -Decree  aEaliul  AbMot  DelendBRt— 

How  Redreu  ObUlned.*  -In  a  suit  In  equity  aiialnsl 


□  abse 


alleg 


iebted 


plalDtlfT.  and  a  tacime  defeodaat  bavins  e9ect; 
His  bands,  tbe  plaintiff  aboald  prove  tiliiia< 
le^al  manner  to  be  a  creditor  of  tbe  abe 
feodaat :   bat  If  a  decree  be  rendered  i 
Bach  proof.  Cbe  absent  defendant  cannot 


>tbe 


seek  tt  In  the 

mode  preac 

Ibed 

by  tbe  Stat 

ute.  tbat 

wblcb  proDOUDced 

nd  petition  tf 

bav 

the  cause 

reheard. 

ame.-Cpon 

tbe 

absent  de 

irlvln 

security  for  payment 

tea  to 

answer   tbe 

bill 

but  tbe  c. 

urt  will 

flled. 

After 

issue  la  Join 

ed. 

be  parties 

on  both 

Hides  will  bare  an  opportunity  of  eiamlnine  tbeir 

witnesses,  tbe  canee  will  be  matured  CorrehearlD^. 

and.  upon  a  rebearins.  such  decree  will  be  made 

aa  may  belnat  and  rlsbt. 

On  the  second  of  Jul;  1834,  Gideon  How- 
land  sued  ont  of  the  ofHce  of  the  circuit  court 
of  Henrico  a  subpcena  in  chancery  against 
Daniel  Piatt  and  Jonathan  W.  Beers,  with 
an  indorsement  thereon,  stating-  that  it  was 
"to  attach  the  estate,  moneys,  debts,  ^ooda 
and  effects  of  the  defendant  Daniel  Piatt  in 
the  hands  of  the  other  defendant,  so  that  he 
be  restrained  from  paying-  away,  conveying 
or  secreting  the  debts  by  him  owing  to,  or 


•Chancery  Practice— Decree  acslnst  Akaent  Del 
ant- How  Redrea*  OblalDed.— An  absent  defeni 
aealnst  wbom  a  decree  has  been  made,  cannot 
appeal  from  the  decree.  Bis  only  remedy  Is  tbat 
provideil  by  statute.    Tbe  mode  of  relief  provided 


»  for 


a  tbe 


have  tbe  error  complained  of  corrected.  Barbee  y. 
Pannill.llOratLM3.aad  /ool-nol«:  Leoowsv.  Lenow. 
8  Qratl.  340,  S&3.  and  /oot-ru)le:  James  River,  etc.. Co. 
r.  LIttleJohQ.  18  Gratt,  71:  UlBjrlnbolham  v.  Hazel- 
den  ARohbrouirb,  aw.  Va, }»:  Gtlnnan  t.  Edwards. 
BW.  Va.  114:  Vance  v.  Snyder.  9W.  Va.  33;  Newman 
V.  MoUoban.  10  W,  Va.  605:  all  citing  the  pHoclpal 
case  as  autborlty  oo  the  sublecl- 

But.  ibouirb  the  absent  defeodant  bas  no  rlEht  by 
reason  of  the  statute  to  appeal,  not  bavine  aonabt 

fendanl.  who  has  appeared,  can  o  ever  lb  eless  appeal 
before  such   rehearing  bas   been  sought,  from 
toint  decree  against  bim  and  the  nonresident  i 
feadant.  who  has  not  been  served  wltb  process  i 
appeared:    and    such    appeal    necessarily   hrlnsrs 
under  review  tbe  propriety  of  Che  whole  decree, 
and  devolves  upon  tbe  court  the  duty  of  correctlne 
and  reversing  IL  If  erroneous.  Id  favor  of  both  the 
noaresldent  defendant  who  baa  not  appeared,  and 
tbe  defendant  who  bas.    Lenows  v.  Lenow.  3  Gratt 


See  further,  monographic  m 


the  moneys,  goods   and  effects  in  his  hands 

belongiiifT   to   the    defendant   Daniel   Piatt, 

itit  the  further  order  of  the  court. " 

At  the  rule  day  to  which  the  process  was 

returnable,  the  plaintiff  filed  his  bill,  alleging 

Piatt  was  justly  indebted  to  him  in  the 

of  *33  dollars  and  40  cents,  with  interest 

thereon  from  the  eleventh  day  of  December 
1833.  as  appeared  by  his  account  there- 
le      with  filed;  "that    Piatt  resided  out  of 
the   commonwealth  ;    and   that    Beers 
id    effects   in     his   possession   to     a   iarge 
nonnt,  belonging  to  Piatt, 
Becra  answered,  saying  that  he  has  no  per 
inal  knowledge  of  the  plaintiff's  demand, 
[cept  from  admissions  of  Piatt,  from  which 
he  believes  PlatI  to  t>c  indebted  to  the  plain- 
:  has  in  his  hands,  as  the  prop- 
erty of  Piatt  consigned   by  him  for  sale,  two 
barouches  and  one  sulky,  which  he  supposes 
be  worth  SOO  dollars  or  thereabouts,  which 
is  ready   to  surrender  to  the  order  of  the 
urt :  that  he  has  not  bad  a  final  settlement 
accounts  with  PlaCt,  and  cannot  say,  there- 
fore, whether  he  owes  Piatt  any  money  ;  but 
:  will   settle   the  account  at  any  moment, 
i6  account  at  once  for  the  balance,  if  any. 
Against   Piatt,  the  plaintiff  proceeded  in 
the  mode  prescribed  by  law   against  absent 
defendants:  and  he  failing  to  appearand 
n  the   motion  of  the  plaintiff,  his 
taken  for  confessed  as  to  that  de- 
fendant.    And   the   cause   coming   on  to  be 
heard,  the  court,  on  the  23d  of  January  1836, 
decreed  that   the  sheriff  of  Henrico   county 
sell  the  (wo  barouches  and   autky  by  public 
I,  to  the  highest  bidder,  in  the  manner 
prescribed  by  law  for  the  sale  of  perishable 
property,  and  out  of  the  proceeds  of  sale  pay 
to  the   plaintiff  the  sum  of  433  dollars,  with 
interest  from   the  11th  of  December  1833  till 
paid,  and  the  costs,  and  deposit  the  residue 
(if   any)    in   the   bank   of   Virginia,    to   the 
credit  of  the  cause.     In  case  there  should  not 
sufficient,    after   deducting   the 
charges  of  sale,  to  satisfy  the  aum  aforesaid 
with  interest  and  costs,  then,  unless   Been 
should  admit  a  fund  in  his  hands  sufficient  to 
make  up   the  deficiency,  he  was  directed  to 
render  before  a  commiasioner  an  account  of 
the   property,   goods  and    moneys  of    Piatt 
which   had   come  to   his  handa  prior  to  the 
service   of   the   subpoena.     The   decree   pro- 
vided  that    the  plaintiff   was    not    to 
509      have  the  benefit  "thereof,  until  he.  or 
some    person    for    him,   should    enter 
into  twnd  with  security,  in   the  clerk's  office. 
in  a  penalty  equal  to  double  the  money  to  be 
received  by  him  tinder  the  decree,  payable  to 
Piatt,  and  conditioned  as  prescribed  by  law 
in  the  case  of  absent  defendants. 
Bond  with  security  was  given  accordingly. 
On  the  4th  of  July  1836.  Piatt  presented  a 
petition  to  a  judge  of  this  court  for  an  appeal 
from  the  decree,  assigning  as  error,  that   it 
was  rendered  without  any   proof  to  support 
the  claim.     The  judge  allowed  the  appeal  on 
the  usual  terms ;  but  afterwards  on  the  20th 
of  February  1837,  this  court,  being  of  opinion 
that  it  was   improvidently  allowed,   ordered 
that  it  be  dismissed  with  costs. 

A  copy  of  the  order  of  this  court  dis 
ing  the  appeal  being  transmitted  f  e^^«  court 
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below,  the  plaintiff  and  the  defendaat  Piatt 
nere  heard  in  that  court,  bj  counael,  on  the 
10th  of  April  1837.  upon  the  motion  of  the 
■aid  defendant  for  leave  to  lile  his  : 

The  court,  havinif  considered  the   motion, 
made  an  order  on  the  19th  of  June  1S37,  alio' 
vag  the  anHwer  to  be  filed,  upon  security  t 
ing-  g-iven  for  the  payment  of  such   costs   , 
might  be  awarded  to  the  plaintiff,   and   also 
for   the   fees  which  would  become  due 
the  said  defendant  to  the  officers  of  the 
The  security  was  accordingly  g'iven,  and  the 
defendant    filed    his   answer,  to  which  the 
plaintiff  replied    g'enerally.      Immediately 
thereupon,  the  defendant  moved  the  court  to 
set  aside  the  interlocutory  decree  pronounced 
on  the  23d  of  January  IS36;  which  moti 
was  opposed   by   the   plaintiff.     The  parti 
being  fully  heard,  the  motion  was  overruled. 

Whereupon,   on   the  petition  of   Watt, 
appeal  was  again  allowed  him  by  a  judge  of 
this  court. 

Sriayo  for  the  a4}pellant. 

Lyons  for  the  appellee, 
510  "TUCKER,  P.     There  is  no  error  in 

these  proceedings  of  which  the  defend- 
ant Piatt  can  avail  himself.  Having  sub- 
mitted to  a  decree  against  him  as  an  absent 
defendant,  the  statute  leaves  him  but  one 
remedy.  That  remedy  is  the  right  to  appear 
and  file  his  answer,  and  proceed  to  have  the 
cause  reheard,  and  the  decree  rescinded,  if, 
after  hearing,  it  shall  prove  to  be  erroneous. 
The  appellant,  then,  having  instituted  his 
proceeding  according  to  the  statute  for  re- 
scinding the  original  decree,  cannot,  at  the 
same  time,  arraign  it  by  proceeding  by  appeal 
in  this  court.  The  correctness  of  the  original 
decree  ia  thus  out  of  the  case,  and  the  only 
question  which  the  appellant  can  raise  is 
whether,  before  the  cause  is  prepared  for  a 
rehearing,  the  absent  defendant  has  a  right 
to  demand  that  the  decree  already  made 
should  be  set  aside.    I  think  not.    Upon  his 

Setition  to  rehear  the  cause,  he  may,  on  giv* 
□g  security  for  costs  only,  file  his  answer,  to 
which  the  plaintiff  may  reply  ;  and  issue  may 
l>e  joined,  witnesses  examined,  and  other 
proceedings,  decree  and  execution  had,  as 
may  be  just  and  right  in  the  cause.  To  re- 
scind the  former  decree  before  the  cause  is 
matured  for  rehearing,  would  be  to  adjudge 
first  and  hear  afterwards.  The  practice 
would  moreover  be  most  mischievous- in  many 
respects.  Whether  the  attached  effects,  or 
the  effects  in  the  hands  of  the  garnishee, 
would  or  would  not  be  discharged,  it  may  not 
be  necessary  to  decide.  But  if  the  decree  be 
set  aside  upon  filing  the  answer,  then  it 
wonld  seem  to  follow  that  all  the  proceedings 
under  it  must  be  set  aside  also ;  and  thus  the 
sale  of  the  attached  effects,  the  payment  by 
the  garnishee,  and  the  receipt  of  his  demand 
by  the  plaintiff,  may  be  vacated  at  any  time 
within  seven  years  after  the  decree,  al- 
though, upon  the  rehearing,  it  may  turn 
oat  that  the  first  decree  ia  unassailable. 
This  would  not  only  be  without  the  san< 
tion  of  the  statute,  but  in  conflict  with 
the  general  principles  as  to  bills  of 
511  'review  and  petitions  for  rehearing, 
that  such  bill  or  petition  does 


Id  Peabody  Ins.  Co.  t.  WUson.  IS  W.  Va.  MS.  I  S 

■   E.  Kep.  BBS.  a  promiwory  note  was  payable   at  i 

apeclBed  time  and  a.ta  speclfled  place.    On  the  an 

tboricy  of  tbe  principal  case  and  Watklna  t.  Croucb 

B  I/elg-li  esi.  the  conrt  said  tbdC  tbe  makers  of  tbt 

enable  for  tbe  amount  of  It  wltboot  pre 

t,  demaod.  protect,  or  notice  thereof. 

See  further  Ou  this  subieet.  monoirapblc  nott  oi 

I.  Notes  and  cbecks"  appended  to  Arcber  t 

vent  the  execution   of  a  decree,   and  money    Ward,  eorati.  (E* 


decreed  must  be  paid  before  the  bill  is  filed, 
though  it  mav  afterwards  be  ordered  to  be 
refunded.  Mitford's  Plead.  79,80;  HindeSS, 
59.  Id  this  regard,  there  is  no  difference  be- 
tween reviewing  and  rehearing,  though  in 
both  a  discretion  may  be  exercised  in  sus- 
pending such  parts  of  adecree  as  if  oijce  per- 
formed would  place  the  defendant  beyond 
the  relief  of  the  court.  Ibid.  The  court 
therefore  very  properly  declined,  at  this 
stage  of  the  cause,  to  set  aside  the  first  de- 
cree ;  that  being  to  be  done  after  a  rehear- 
ing only.  The  appeal  is  therefore  again 
premature,  and  the  order  of  the  circuit  must 
accordingly  be  affirmed. 
The   other  judges   concurring,    order  af- 
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3iibII«Ii  Csm  DI*appraved.~Tbe  decision  of  Ibe  hocNe 
of  lords  In  Howe  v.  Youqb.  2  Brod.  A  HI  of.  les,  A 
Ear.  Com.  I.aw  Bep,  S3.  S  Bllgh  3ftl.  examined  and 
disapproved. 

Mote— Action  scalnit  Maker*— Neither 
N«  Proof  of  Prueatment  and  Demand 
NeeMSsry.t— Id  debt  aitalasc  tbe  makers  of  a 
promissory  note  (made  In  Virginia)  neeollable 
and  parable  at  the  Doited  States  branch  bant  at 

tlon,  after  descrlblnE  tbe  note,  averred  that  tbe 
same  waa  duly  presented  ac  the  banli,  and  ps)'- 
mect  there  reaulred.  At  the  trial,  there  being- 
no  proof  of  a  demand  of  payment  at  tbe  bank, 
tbe  circuit  court  iostrncted  tbe  Jury  tbal  the 
plaintiff  could  not  recover  on  tbla  couot.   The 


•He  decided  tbe  cause  in  the  court  below. 
tProDlMory  Note— Action  BKnlnat  Msken-Ndllicr 
Avoment  Nor  Proaf  of  Preuatment  and  Dcmsad  Nee- 
•Msry.-InHallv.  Bank  of  Virginia.  H  W.  Va.  MB. 
It  la  aald  :  "It  baa  lieen  decided  In  Vlrelala.  that  If 
a  note  t>e  payable  at  a  brancb  of  a  bank  at  a 
particular  specified  time.  It  la  not  necessary 
to  aver  and  prove  due  presentation  of  the 
note  and  demand  of  payment  at  the  bank.  In 
order  to  entitle  the  plaintiff  to  recover  of  the 
maker  of  the  note.  See  Watklns  T.  Crouch.  B  Leleb 
Wt:  AmUtlead  v.  Armiiltadi,  10  Leiah  BIS.  From  these 
decisions  It  appears  to  have  been  doubtful,  whetber 
if  the  note  was  payable  at  a  hranch  baok  on  de- 
majid  Instead  of  at  a.  specided  time.  It  wonld  or 
would  not  be  necessary  to  aver  and  prove  preaeut- 
ment  and  demand  at  sucb  branch  bank  before  snli. 
To  settle  this  qnestion,  and  to  put  bllla  of  exchange 
D ted  or  notes  payable  at  a  specified  place  on 
ind  on  tbe  same  footing  as  bills  accepted  or 
<  payable  at  a  specified  place  and  time.  was.  It 
s  to  me,  one  of  Ibe  objects  of  Ibe  paaaaBe  of 
St  sectloo  of  chapter  IM  of  the  Code  of  ISeo, 
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secoDd  coDDtof  tbe  aame  declaration  merely  set 
forlti  tbe  note.  wltboDt  any  averment  of  present- 
ment at  tbe  place  :  and  tbe  defendaDts  baTlos 
demurred  tbereto.  tbe  circuit  court  smtalned  tbe 
demurrer.  Biui,  Ibe  circuit  coart  erred  !n  aas- 
tatnlns  tbe  demurrer,  and  also  In  Its  Instruction 

ja  Default  of  MaJnr  uo. 
til  Demand  riwle.— TblB  decision  does  pot  embrace 
tbe  caae  o!  a  note  of  oblleatlon  payable.  In  terms, 
on  demand  at  a  particular  place,  witbout  Bpeclfl- 
tatlon  of  time,  or  payable,  In  teVms.  on  de- 
mand at  a  particular  place  after  tbe  lapse 
ofaspeclfled  time.  In  sucb  cases.  It  would  prob- 
ably be  beld  tbat  Ibere  Is  no  default  of  tbe 
maker  or  acceptor  until  Bucb  demand  be  made. 
and  consequently  tbat  no  action  would  accrue  to 
the  payee  notll  sucb  demand  sbould  be  made. 
Per  Stahakd,  J. 

John  B.  Armistead  declared  afiaiaat  John 
C.  Armistead  and  Kobert  L.  Armistead,  in 
debt.  After  a  demurrer  by  the  defend- 
ants, the  plaintiff  filed  an  amended  declara- 
tion, containing  five  counts.  The  first  count 
set  forth,  that  the  defendants,  on  the  24th 
of  October  1823,  at  the  coantjr  of  Fauquier, 
made  and  signed  their  certain  note  in  writ- 
ing, by  which  they  jointly  and  severally 
promised  to  pay  to  the  plaintiff  or  order, 
the  25th  day  of  December  1824,  the  sun 
250  dollars.  ncKOtiable  and  payable 
the  United  States  branch  bank 
513  "'tffashington  City,  for  value  received  ; 
and  averred  that  afterwards,  to  wit, 
on  the  25th  day  of  December  1824,  at  the 
United  States  branch  bank  at  Washington 
City,  to  wit,  at  the  county  aforesaid,  the  said 
note  was  duly  presented  at  the  said  bank  for 
payment,  and  payment  of  the  said  sun 
money  therein  specified  was  then  and  there 
duly  required  of  the  cashier  thereof ,  but  tha' 
neither  the  cashier  of  the  said  bank,  nor  thi 
defendants,  nor  any  other  person  or  person) 
on  behalf  of  the  said  defendants,  did  oi 
would,  at  the  said  time  when  the  said  noti 
was  so  presented  and  shewn  for  payment 
thereof  as  aforesaid,  or  at  any  time  before  or 
afterwards,  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but 
wholly  neglected  and  refused  so  .to  do:  by 
reason  whereof  an  action  accrued  to  " 
plaintiff  to  demand  and  have  of  and  from  the 
defendants  the  said  sum  of  250  dollars,  par- 
cel of  the  sum  demanded. 

The  second  count  merely  set  forth  the  note, 
and  then  concluded  that  by  reason  thereof, 
action  accrued  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendants  the  further 
sum  of  250  dollars,  parcel  of  the 
demanded. 

The  third  count  was  for  money  lent ;  the 
fourth,  for  money  had  and  received;  and 
the  fifth,  on  an  insimul  computassent. 

To  the  second  count  of  this  amended  dec- 
laration the  defendants  demurred  generally, 
and  the  plaintiff  joined  in  the  demurrer. 

The  superior  court  of  Fauquier,  on  the  9th 
of  March  1830,  sustained  the  demurrer  to  the 
second  count.  The  defendant  then  pleaded 
nil  debet,  and  a  jury  was  impannelted  t<  ' 
the  issue  joined  on  tbe  plea. 
A  bill  of  exceptions  was  tiled,  stating,  that 


at  the  trial  of  the  cause,  which  was  brought 
ppeared  by  an  indorsement  on  the  writ) 
for  the  benefit  of  Enos  Wildman,  the  said 
Wildman's  counsel  proved  that  the  defend- 
ants had  executed  the  note  set  forth  in 
the  first  and  ^second  counts,  but  fail- 
ing to  prove  any  demand  for  payment 
the  United  States  branch  bank  at  Wash- 
ington City,  the  court  instructed  the  jury 
that  be  could  not  recover  on  the  first  count. 
The  plaintiff's  counsel  thereupon  insisted 
that  he  was  entitled  to  recover  on  that  evi- 
dence, under  the  count  for  money  had  and 
received  to  his  the  nominal  plaintiff's  use  ; 
but  the  court  was  of  a  different  opinion,  and 
instructed  the  jury.  The  beneficiary 
plaintiff  then  proved  by  a  witness,  that  when 
the  first  and  second  counts  men- 
tioned was  executed  by  the  defendants  to 
John  B.  Armistead  their  father,   he  the   wit- 

was  present,  and  the  parties  said  it  was 

for  the  prospective  rent  of  the  farm  they 
were  living  on  ;  and  the  gaid  plaintiff  in- 
sisted that  under  this  evidence  he  was  en- 
titled to  recover  on  the  insimul  computassent 
the  court,  on  the  motion  of  the 
defendants,  instructed  the  jury  that  the  evi- 
aforesaid  did  not  entitle  the  plaintiff 
jveron  that  count.  To  all  which  in- 
structions and  opinions  the  beneficiary  plain- 
tiff by  his  counsel,  in  the  name  of  the 
"aintiff  on  the  record,  excepted. 

A  verdict  being  found  for  the  defendants, 
and  judgment  rendered  thereupon,  a  super- 
sedeas was  awarded- 

Tbe  cause  was  argued  in  this  court  by 
Robertson  for  the  plaintiff,  and  Carter  and 
Harrison  for  the  defendants. 

Robertson  insisted,  that  the  law  of  Vir- 
ginia, lex  loci  contractus,  was  to  be  regarded 
by  the  court  as  that  which  governed  the  con- 
tract. Such  was  the  general  rule,  and  this 
case  formed  no  exception.  There  was 
nothing  in  the  pleadings  to  shew  that  there 
was  indeed  any  difference  between  the  law 
of  Virginia  and  that  of  the  district  of  Co- 
lumbia ;  and  the  court  could  not  judicially 
take  notice  what  the  law  of  the  district  was, 
unless  pleaded,  or  proved  at  the  trial  below. 
Assuming  the  law  of  Virginia  as  that  which 
governed  the  case,  there  could  be  no 
doubt  that  the  demurrer  to  the  second 
515  •countwasimproperly  sustained.  The 
statute  3  and  4  Anne,  putting  promis- 
sory notes  on  thefootingof  bills  of  exchange, 
was  never  in  force  in  Virginia  ;  and  our  own 
statutes  placed  no  other  notes  on  that  footing, 
than  such  as  were  payable  and  negotiable  at 
one  or  other  of  our  state  banks.  The  prom- 
issory note  in  this  case  was  therefore  a 
common  law  paper,  not  governed  bj  the  law 
merchant.  On  such  a  paper  an  action  might 
be  maintained  without  averring  or  proving 
a  demand  at  the  time  or  place,  however  par- 
ticularly designated  in  the  body  of  the 
instrument.  For  this  be  referred  the  court 
to  the  cases  cited  and  conunented  upon  by 
Richardson,  J.,  in  delivering  his  opinion  in 
Howe  V.  Yonng,  2  Bligh  426-9.  These  cases, 
and  the  authority  of  1  Wms.  Saund.  33a, 
and  note  2,  proved,  he  said,  that  in  actions 
on  such  papers  at  common  law,  do  special 
demand  w 
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where  there  was  an  antecedent  debt  or  duty; 
the  licet  uepiua  requiaituB,  and  the  institu- 
tion of  the  suit,  being-  a  suQicient  averment 
and  demand,  unless  in  cases  where  there 
was  a  collateral  undertaking,  or  where  the 
demand  or  request  waa  specially  required  as 
a  precedent  conditioD.  The  case  of  Sander- 
aon  V.  Bowes,  14  East  500,  was  itself  an  au- 
thority on  these  points.  In  all  such  cases  at 
common  law,  the  objection,  if  it  could  be 
taken  at  all,  waa  matter  of  defence  by  plea, 
and  that  plea  must  aver  that  the  defendant 
was  ready  at  the  place  &c.  and  still  is  ready 
Ac.  But  admitting  the  law  of  the  district  of 
Columbia  to  govern  the  case,  and  that  law  to 
place  the  note  on  the  footing  of  bills  of 
exchange,  still  no  special  demand  need  be 
averred  or  proved.  The  case  of  Rowe  v. 
Young  is  supposed  to  decide  otherwise.  The 
manifest  injustice  of  that  decision,  the  char- 
acter of  the  tributial  which  made  it,  and  the 
decided  reprobation  of  the  ablest  judges 
both  in  England  and  the  United  Stafes, 
516  as  well  as  that  of  the  "whole  com- 
mercial world,  are  sufficient  to  over- 
turn its  authority.  The  house  of  lords  cou'd 
not  be  considered  here  as  a  body  likely  to  be 
well  versed  in  intricate  questions  of  law. 
The  weight  of  authority  was  manifestly 
against  them  in  that  particular  case.  They 
had  referred  the  question  to  the  twelve 
judges,  and  the  result  was  that  eight  out  of 
the  twelve,  possessing  the  moKt  decided 
superiority  in  point  of  judicial  ability,  gave 
their  opinions  that  as  against  the  acceptor 
of  a  bill  of  exchange,  on  an  acceptance 
payable  at  a  particular  place,  there  waa  no 
necessity  to  aver  or  prove  a  demand  prior  to 
the  action.  The  acceptor  was  regarded 
prima  facie  as  the  debtor:  it  was  upon  this 
ground  they  proceeded:  and  it  applies  a 
fortiori  to  cases  where  the  payee  sues  the 
maker, — in  other  words,  where  the  creditor 
sues  his  debtor.  Conceding,  for  the  sake  of 
argument,  that  the  note  was  brought  within 
the  influence  of  the  decision  in  Rowe  v. 
Young,  yet  the  action,  he  insisted,  was 
maintainable  on  the  money  counts.  The 
note  itself  waa  prima  facie  evidence  of 
money  lent  or  advanced,  and  a  recovery 
might  on  that  ground  be  had  on  the  count  for 
money  had  and  received.  This  doctrine  waa 
familiar  to  the  court.  Meredith  v.  Chute, 
2  Ld.  Raym.  760 ;  Grant  v.  Vaughan,  3  Burr. 
1516;  Tatiock  v.  Harris.  3  T.  R.  174;  Vere 
V.  Lewis.  Id.  182  ;  Minet  v.  Gibson,  Id.  481 
But  the  court  below  instructed  the  jury  that 
such  recovery  could  not  be  had  on  that  i 
or  on  the  count  for  money  lent.  The  pli 
was  moreover  entitled  to  recover  c 
insimul  computaasent  count,  on  evidence 
proving  the  note  to  have  been 
valuabteconsideration.  It  is  true,  there  was 
only  a  single  item  of  account,  but  it  had  been 
settled  that  an  accounting  or  settlement 
l)etween  parties,  though  relating  to  but  one 
item,  might  be  given  in  evidence  on  the 
insimul  computassent  count.  Knomles  and 
others  v.  Michel  Ac,  13  East  249 
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345. 

•Carter,  for  the    defendants,    after 
remarking  that  the    note  appeared  not 
be  payable  in  Virginia,   but   "negotiable 


and  payable  at  the  United  States  branch 
bank  at  Washington  City,"  referred  to  the 
rule  that  where  a  contract  is  to  be  performed 
in  any  other  place  than  that  in  which  it  is 
made,  it  is  governed,  as  to  its  validity,  nature, 
obligation  and  interpretation,  by  the  law  of 
the  place  of  performance.  Story's  Conflict 
of  Laws,  §  232.  3, 4.  5.  and  §  248,  252,  272 ; 
Robinson  v.  Bland.  2  Burr.  1077  ;  Chitty  on 
Bills  191,  193;  Bank  of  Washington  v. 
Trlplett  Ac,  1  Peters  34.  He  said  that  by  the 
t  of  congress  of  Febmary  1801  in  relation 
the  district  of  Columbia,  that  part  of  the 
district  ceded  to  the  federal  government  by 
Virginia  was  put  under  the  laws  of  Virginia 
as  they  then  existed,  and  that  part  ced^  by 
Maryland  was  put  under  the  then  laws  of 
Maryland.  3  Story's  Laws  0.  S.  2089.  The 
enquiry  then  is,  what  were  the  laws  of  Mary- 
land upon  this  subject  ?  In  Lindo  v.  Gard- 
ner, 1  Cranch  343,  4,  (decided  in  February 
1803)  it  is  distinctly  stated  that  the  statute  of 
3  and  4  Anne,  ch.  9.  is  in  Maryland  the  law 
of  theland,  "and  that  the  courts  of  Maryland, 
in  the  construction  of  that  statute,  have 
always  respected  the  adjudications  of  the 
engliah  courts."  It  being  ascertained  that 
this  instrument  would  be  held  in  the  district 
to  be  negotiable,  this  court,  in  passing  upon 
it  here,  will  also  treat  it  as  negotiable;  and 
it  being  ascertained  that  the  courts  of  Mary- 
land would  apply  to  this  paper  the  decisions 
of  the  engliah  courts  under  the  statute  of 
Anne,  this  court  will  be  governed  by  the 
same  decisions,  even  it  they  were  opposed 
(which  they  are  not)  by  any  decisions  tn 
Virginia.  What  then  are  the  english 
decisions  under  the  statute  of  Anne,  appli- 
cable to  the  question  here  ?  They  will  be 
found  stated  in  a  note  of  the  reporter  to  Head 
Ac.  V.  Sewel),  1  Holt  363;  3  Eng.  Com.  Law 
Rep.  130.    31.     It   is   true   that    in   Rowe   v. 

Young,  2  Bligh391.  some  of  the  english 
518      "judges  doubted  whether  the  rule  of 

that  case  should  be  applied  to  accept- 
ors of  bills  of  a  particular  kind.  But  there 
was  very  little  if  any  doubt  as  to  makers  of 
notes  payable,  in  the  body  of  them,  at  a 
particular  place.  Opinion  of  lord  KIdon,  p. 
400,  and  of  Dallas,  J.,  p.  501.  Certain  It  is, 
that  since  the  decision  of  the  house  of  lords, 
it  is  considered  as  settled  in  England,  that 
where  a  promissory  note  is  made  payable. 
or  bill  of  exchange  is  accepted  payable,  at  a 
particular  place.  It  is  necessary,  in  an  action 
against  the  maker  or  acceptor,  to  aver  and 
prove  a  presentment  at  the  place.  So  it  is 
stated  by  judge  Carr,  in  Barrett  v.  Wills,  * 
Leifih  116  If,  then,  there  were  anydecisiona 
Iheother  way  In  Virginia,  the  court  should 
□evertheleas,  in  this  case,  follow  the  decision 
of  the  house  of  lords  in  Rowe  v.  Young. 
But  there  are  no  such  decisions  in  Virginia. 
In  Barrett  v.  Wills  the  point  is  merely 
adverted  to,  without  any  opinion  being  given 
upon  it.  And  in  Watkins  v.  Crouch  4  (  o., 
5  Leigh  522.  though  some  of  the  judges  gave 
opinions  upon  the  question,  it  was  very 
properly  left  open.  All  then  that  the  court 
has  to  do  here,  ia  to  decide  according  to  the 
law  of  the  district  of  Columbia  ;  the  law  of 
Vlrgioia  not  having  been  settled  otherwise. 
If,  he  said,  the  note  was  not  sufficient  by 
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ain  the  first  count,  it  was  equally 
o  sustain  an  j  other  count.  The 
1  that  the  note,  being  given  for 
prospective  rent,  was  not  sufficient  under  the 
insimul  computassent  count,  was  clearly 
right.  For  as  that  count  can  only  be  sus- 
tained upon  a  settlement  of  mutual  accounts, 
and  an  acknowledgment  on  such  settlement 
of  a  sul>BistiDg  balance,  the  balance  must  be 
due  at  the  time  of  the  settlement,  which 
could  not  be  if  the  rent  was  prospective. 

Harrison,   on   the   same   side,   strenuously 
insisted  that  even  thoug-h   the   court   should 
not  consider  the  law  of  the  district  of  Colum- 
bia as   governing   the     case,     still    it 

519  *should  follow  the  decision  of  the  bouse 
of  lords  in  Rowe  v.    Young,   sustained 

as  it  was  by  the  two  lard  chancellors,  and  by 
the  opinions  of  other  able  judges. 

Robertson,  in  reply,  argued  very  fully  the 
question  whether  the  law  of  Virginia,  or  that 
of  the  district,  should  govern  the  case.  He 
insisted  that  the  law  of  Virginia  should 
govern,  but  regarded  the  question  as  not 
important,  unless  it  appeared  that  the  law 
of  the  district  differed  from  that  of  Virginia, 
which  he  said  had  not  been  shewn.  The 
case  of  Lindo  v.  Gardner,  1  Cranch  343,  he 
considered  too  vague  to  authorize  -the  con- 
clusion which  it  was  cited  to  sustain.  He 
went  into  a  full  examination  of  the  case  of 
Kowe  V.  Young,  the  reasons  on  which  it  was 
founded,  and  the  comparative  weight  of  con- 
flicting authority.  It  was  the  usage,  he  said, 
both  here  and  in  England,  to  institute  such 
comparisons.  Information  is  looked  for  from 
men  in  proporlion  to  their  capacity  to  give 
it.  Cuilibet  in  arte  sua  credendum  est. 
Viewed  in  this  aspect,  the  opinions  of  the 
lords  on  questions  of  law  were  absolutely 
entitled  to  no  consideration.  They  them- 
selves, sensible  of  this,  had  usually  acknowl- 
edged their  ignorance  by  appealing  to  the 
judges  learned  in  the  laws.  They  had  done 
so  in  this  case,  and  afterwards  rashly  over- 
ruled the  opinions  of  the  great  majority  of 
the  ablest  of  those  judges— eight  out  of  the 
twelve — the  minority  being  almost  exclu- 
sively judges  of  the  common  pleas,  of  infe- 
rior ability.  It  was  said,  much  weight  was 
to  be  attached  to  the  opinions  of  the  two 
chancellors.  Kidon  and  Redesdale.  This 
would  perhaps  be  true  if  it  were  a  question 
of  equity.  But  on  a  question  at  common 
law.  we  habitually  resort  to  the  king's  bench 
as  the  ablest  expounder  of  its  principles. 
Chancellors  are  often  more  rigorous  in  their 
exposition  of  all  laws  than  common  law 
judges.  If  an  interpretation  be  wanted  ac- 
cording to  the  equity  of  the  case,  apply  to  a 
common  law  judge:  if  stricti  juris,  to  a 
chancellor.     The   counsel    for   the  ap- 

520  Hllees,  'founding  themselves  on  lord 
Eldon's  observations,  had  endeavoured 

to  discriminate  between  bills  of  exchange 
and  promissory  notes,  holding  it  as  a  settled 
rule  that  whatever  might  be  thought  of  Rowe 
v.  Young,  relating  as  it  did  to  an  action 
against  the  acceptor  of  a  bill  of  exchange, 
demand  Ac.  must  be  proved  in  an  action  on 
a  promissory  note  payable  at  a  particular 
place.     In  answer  to  this,  he  referred  to  thi 


2  Bligh  429,  and  still  more  particularly  to 
the  masterly  judgment  pronounced  by  Bay- 
ley,  J.,  (p.  472,)  whose  authority  on  questions 
of  mercantile  taw  he  considered  superior  to 
that  of  all  the  judges  of  the  common  pleas 
and  all  the  lords  put  together.  There  was 
no  distinction  in  Bngland,  he  said,  between 
bills  of  exchange  and  promissory  notes,  as 
regarded  this  question.  But  he  especially 
asked  the  attention  of  the  court  to  the  cases 
themselves  in  which  the  doctrine  relative  to 
promissory  notes  is  thought  to  be  settled- 
Sanderson  V.  Bowes,  14  liast  500 ;  Dickin- 
son V.  Bowes,  16  East  110 ;  Howe  v.  Bowes, 
Id.  112,  and  the  cases  in  the  common  pleas. 
They  were  all  on  a  banker's  cash  notes  pay- 
able on  demand  at  bis  banking  house.  The 
demand,  therefore,  was  essential  to  fix  re- 
sponsibility or  give  action.  They  were  cases 
where  the  demand  was  expressly  made  a 
precedent  condition  :  and  lord  Bllenborough, 
in  Sanderson  v.  Bowes,  distinguishes  such 
cases  from  cases  where  the  note  was  payable 
at  a  certain  time,  and  be  and  Bayley  and  the 
other  judges  put  their  judgments  expressly 
on  that  ground.  So  that  these  cases  are  by 
no  means  similar  to  that  at  bar ;  and  the 
principal  is  one  that  no  court  will  ever  be 
disposed  to  extend  to  a  new  class  of  cases. 
Dickinson  v.  Bowes  was  decided  without 
argument,  and  followed  by  Howe  v.  Bowes, 
in  which  the  rigorous  doctrine  was  qualified 
by  holding  demand  excused  where  the  plain- 
tiff averred  that  the  door  of  the  banking 
was  closed.     This  question  had  under- 
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remarksof  Richardson,  J.,  in  Rowe  v.  Young,    the  n 


'country,  and  the  principle  established 
by  the  case  of  Rowe  v.  Young  had 
been  discountenanced  by  our  courts.  In  New 
York,  the  most  commercial  state  in  tbeuuion, 
it  had  been  repeatedly  overruled.  Wolcott 
V.  Van  Santvoord.  17  Johns.  248 ;  Caldwell  v. 
Cassidy,  8  Cow.  271.  These  were  decisions 
on  promissory  notes.  They  estat>lisbed  that 
no  demand  was  necessary  prior  to  action. 
The  samedoctrinewasheld  in  Massachusetts. 
And  in  Watkins  v.  Crouch  4  Co.  in  this 
court,  the  president  and  judge  Cabell  ex- 
pressed decided  disapprobation  of  the  jndg- 
ment  in  Rowe  v.  Young. 

The  day  after  the  argument,  Robertson 
mentioned,  that  he  had  l>een  informed  the 
courtofappealsof  Maryland  had  disapproved 
the  decision  in  Rowe  v.  Young,  and  decided 
in  the  manner  now  contend^  for  by  him. 
Their  decision  was  in  the  case  of  Bowie  v. 
Duvall.  1  Gill  &  Johnson  175. 

STANAKD,  J.  Thecounselof  thedefend- 
ants  in  error  have,  to  support  the  judgment 
of  the  circuit  court  in  this  case,  endeavoured 
to  maintain  three  propositions  :  lat,  That 
the  note  on  which  the  suit  is  brought  being 
made  payable  in  Washington,  the  laws  of 
that  part  of  the  district  of  Columbia  govern 
the  construction  and  effect  of  the  contract. 
2dly.  That  the  laws  of  Maryland  are  those 
of  that  part  of  the  district  ;  that  the  statute 
of  3  and  4  Anne  forms  a  part  of  those  laws  ; 
and  consequently  the  note  in  question  is  a 
commercial  negotiable  security,  the  obliga- 
tion and  effect  of  which  are  to  be  ascertained 
by  the  lex  mercatoria.     3dly.  That  such  t>eing 
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maintained  on  it,  nuless  it  be  alleg'ed  and 
proved  that  it  was  preBcnted  by  the  payee  or 
holder,  for  payment,  at  the  time  and  place 
specified  on  the  face  of  the  note. 

Conceding,   for  the  purposes  of  this  case, 
that  the  first  and  second  of  the  forego- 

522  ing'  propositions   are  correct,  *the  de- 
fendants in  error  would  perhaps  find 

an  insuperable  difficulty  in  availing-  them- 
selve*  in  thiscase  of  the  second  ;  because  the 
laws  of  Maryland  are  not  found  as  matters 
of  fact,  and  aon  constat  what  those  laws  are, 
unless  the  court  can  take  judicial  notice  of 
them  :  and  if  it  could,  then,  according  to  the 
decision  of  the  supreme  court  of  that  state, 
the  third  proposition  is  not  sustainable,  but 
on  the  contrary  that  decision  ascertains,  that 
to  the  maintenance  of  an  action  on  the  note 
in  question,  it  is  not  necessary  to  allege  or 
prove  the  presentment  of  the  note  by  the 
payee  or  holder,  at  the  time  and  place  speci- 
fied on  the  face  of  it. 

The  question,  however,  involved  in  the 
third  proposition  iaoneof  general  importance 
in  relation  to  commercial  securities  that  are 
undeniably  such  according  to  our  laws,  and 
I  deem  it  fit  that  the  public  should  not  be 
left  in  uncertainty  as  to  the  judgment  of  this 
court  on  that  question  :  and  as  it  has  been 
very  fully  and  ably  discussed,  and  I  have 
formed  a  distinct  and  decided  opinion  on  it, 
T  thinkit  proper  to  express  it  on  this  occasion. 

My  opinion  is,  that  it  is  not  necessary,  to 
sustain  an  action  against  the  acceptor  of  a 
bill  of  exchange  or  maker  of  a  promissory 
note  payable  at  a  time  and  place  specified  in 
the  acceptance  or  note,  to  aver  or  prove  a 
presentment  and  demand  at  the  time  and 
plac£  so  specified.  This  opinion  is  sustained 
by  eight  of  the  twelve  common  law  judges  of 
Efngland,  in  the  case  of  Rowe  v.  Young,  2 
Brod.  &  Biag,  165  ;  6  Eng.  Com.  Law  Rep. 
S3. — by  the  decision  of  the  supreme  courts  of 
all  the  states  in  which  it  has  been  (as  far  aE 
]  am  informed)  adjudicated,  as  is  shewn  by 
the  cases  of  Foden  *  Slater  v.  Sharp,  8  Johi 
183  ;  Wolcott  V.  Van  Santvoord,  17  Johi 
248:  Caldwell  v.Cassidy,  8  Cowsn  271  ;  Weed 
V.  Houten,  4  Halst.  189 ;  Bowie  v.  Duvall,  1 
Gill  &.  Johns.  175  ;  Ruggles  v.  Patten,  8  Mass. 
Rep.  480  J  M'Nairy  v.   Bell,  1   Ycrger 

523  502  ;  Mulhovin  v.  Hannum,  *2  Yerger 
81,  and  by  the  unanimous  decision  of 

the  supreme  court  in  the  case  of  Wallace  v. 
M'Cnnnelt.  13  Peters  136. 

The  full  discussion  that  the  question 
received  in  some  of  those  cases  super- 
sedes the  necessity  of  entering  upon 
that  discustion  here.  The  cases  furnish 
a  firm  foundation  of  authority  for  the 
opinion  J  have  expressed;  and  the  argu- 
ments of  the  judges  in  some  of  them  furnish 
a  full  exposition  of  the  principles  of  law,  res 
son  and  justice  by  which  it  is  sustained, 
is  perhaps  a.  needless  caution  to  say  that  thi 
opinion  does  not  embrace  the  case  of  a  uol 
or  acceptance  payable,  in  terms,  on  demand 
at  a  particular  place,  without  specification  of 
time,  or  payable,  in  terms,  on  demand  at  a 
particular  place,  after  the  lapse  of  a  specified 
time.  In  such  cases  it  would  probably  be 
held  that  there  is  no  default  of  the  maker  or 
acceptor  until  such  demand  be  made :  and 


consequently  that  no  action  would  accrue  to 
the  payee  until  such  demand  should  be  made. 
BROOKE.  J.  I  was  surprised,  not  at  the 
ability  (for  of  that  we  have  had  other  exam- 
1  but  by  the  earnestness  with  which  this 
was  argued  by  the  counsel  of  the  apel' 
lees.  Relying  on  the  decision  in  the  house 
of  lords  in  the  case  of  Rowe  v.  Young,  2  Brod. 
&  Bing.  165,  they  overlooked  the  cases  decided 
"lis  country.  In  the  case  in  the  supreme 
t  of  Wallace  v.  M'Connell,  13  Peters  136, 
Ihey  would  have  seen  in  the  opinion  of  justice 
Thompson,  who  delivered  the  judgment  of 
the  court,  the  whole  doctrine  on  the  point 
before  that  court  thoroughly  examined,  and 
,11  the  cases  in  Kogland  and  this  country 
cited.  The  difference  between  the  king's 
bench  and  common  pteason  this  point  is  very 
larkable  ;  the  first  holding  that  it  was 
unnecessary  to  aver  presentment  of  a  bill  of 
exchangeat  the  time  and  placespecified  in  the 
acceptance  of  the  bill,  tosustaiu  the  ac- 
tion by  the  holder  ;  and  theother,  "that 
without  such  averment  and  proof ,  the 
plainttfF  could  not  maintain  the  action.  So 
on  a  note  in  which  the  time  and  place 
ipecified  on  its  face.  In  the  case  before 
cited  of  Wallace  v.  M'Connell,  a  very  proper 
notice  is  taken  of  the  able  discussion  by  the 
president  of  this  court  in  the  case  of  Watkins 
V,  Crouch  &  Co.,  5  Leigh  540.  Though  1  dif- 
fered with  the  court  in  that  case,  it  was  not 
on  the  question  now  before  us,  or  the  princi- 
ple which  ought  to  govern  its  decision.  I 
differed  with  the  president  in  thinking  that 
question  as  regarded  the  indorser  (for  there 
was  no  question  as  to  the  drawer  of  the  note) 
was  not  the  question  of  indemnity  by  the 
deed  of  trust,  but  a  question  of  notice  to  the 
indorser  that  the  note  would  be  dishonoured 
when  due,  and  that  he  would  be  looked  to  for 
payment.  I  thought  (as  will  t>e  seen  by  ref- 
erence to  my  opinion]  that  the  circumstances 
therein  enumerated  were  full  proof  of  notice, 
nor  could  1  see  that  full  indemnity  by  the 
deed  of  trust  was  material.  I  could  not  see 
that  to  the  indorser,  having  full  notice  that 
the  note  would  not  be  paid,  the  presentment 
of  it  at  the  time  and  place  specified  in  it  was 
of  the  smallest  importance.  I  thought  it  of 
no  more  importance  to  him  than  the  drawer, 
and  that  substance  was  sacrificed  to  techni- 
cality in  holding  a  different  opinion. 

I  concur  entirely  in  the  opinion  delivered 
by  judge  Stanard  in  this  case,  and  in  the 
entry  agreed  upon. 

TUCKER,  P.  The  principal  question 
which  has  t>een  discussed  in  this  case  is, 
whether  it  is  necessary,  in  a  declaration  on 
a  promissory  note  against  the  maker,  to  aver 
a  presentment  and  demand  at  the  time  and 
place  specified  on  the  face  of  the  note  for  its 
payment?  This  question  was  so  fully  exam- 
ined by  me  in  the  case  of  Watkins  v.  Crouch 
&  Co.,  5  Leigh  522,  that  I  have  only  found  it 
necessary  to  look  again  very  narrowly  into 
the  grounds  of  the  opinion  there 
525  given,  and  to  weigh  the  'additional 
considerations  which  have  been  pre- 
sented to  the  court  in  the  able  argument 
of  this  case,  I  have  done  so,  and  still 
adhere  to  my  former  opinion,  that  in  an 
action  against  the  malfer  ^of ^f  ^pmp^issory 
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note,  the  plaintiff  ia under  no  obligation  to' 
aver  in  hU  declaration  a  presentment  and 
deitiBiKl  at  the  place  and  OD  the  da^  *pecilied 
iu  the  note  for  payment.  The  only  conse- 
quence of  his  neglect  to  present  ia  that  the 
maker,  if  he  vras  readj  at  the  time  and  place 
to  make  the  payment,  may  plead  that  matter 
in  bar  of  damages  and  coats  ;  but  he  must  at 
the  same  time  brinj;  the  money  into  court, 
which  the  plaintiff  will  be  entitled  to  receive. 
A  further  consequence  indeed  might  follow, 
if  any  loss  had  been  sustained  by  occasion  of 
his  failure  to  present ;  but  this  must  be  set  up 
as  matter  of  defence.  These  principles  are 
SO  ably  sustained  by  a  majority  of  the  judgres 
in  the  case  of  Kowe  v.  Young^,  2  Brod.  & 
Bingham  165,  as  to  render  uMoeceasary  any 
farther  attempt  to  fortify  and  support  them. 
That  case  was  indeed  against  the  acceptor  of 
a  bill  of  eichaage ;  but  the  decision  as  to 
him  was  founded  upon  the  theory  of  bills  of 
exchange,  that  he  is  the  real  debtor;  vhlch 
is  undeniably  the  case  with  the  maker  of  the 
note.  In  that  case  too,  aa  in  this,  the  decla- 
ration omitted  the  averment  of  demand  at 
the  time  and  place,  and  upon  a  demurrer  for 
that  cause,  a  majority  of  the  judges  were  of 
opinion  that  the  declaration  was  good. 

Much  argument  was  used  to  prove  that  by 
the  law  of  Maryland  this  note  would  stand 
upon  the  footing  of  bills  of  exchange,  and 
that,  as  it  was  payable  in  that  part  of  the 
district  which  is  governed  by  the  laws  of 
Maryland,  it  must  be  ao  considered  here. 
Besides,  however,  the  defect  in  the  case  in 
not  finding  what  the  law  of  Maryland  is 
{which  we  apprehend  to  be  necessary  if  this 
cause  is  to  be  decided  under  it) ,  it  turns  out 
upon  examination,  unpropitiously  for  the 
argument,  that  the  court  of  appeals  have 
solemnly  decided  the  question  in 
526  *that  state  against  the  necessity  of 
averring  a  presentment  of  the  note  at 
the  time  and  place  appointed  for  the  pay- 
ment, although  it  is  conceded  that  promis- 
sory notes  are  there  considered  as  standing 
upon  the  footing  of  bills  of  exchange. 
Bowie  V.  Duvall,  1  Gill  &  John.  175.  If  then 
the  law  of  the  place  of  payment  governs  the 
case,  it  must  be  decided  against  the  defend- 
ant ;  and  if  the  lex  loci  contractus  prevails, 
the  note  is  not  commercial  paper,  and  must 
be  governed  by  those  common  law  rules 
which  regard  the  presentment  at  the  time 
and  place  of  payment  not  as  a  coadition  pre- 
cedent  to  be  performed  by  the  creditor,  but 
as  a  mere  matter  of  arrangement,  which,  if 
not  complied  with  by  him,  will  enable  the 
defendant  to  save  the  damages  and  costs,  if 
he  is  punctual  to  the  engagement  on  his 
part :  but  he  must  bring  the  money  inti. 
court  ;  for  that  is  necessary  in  the  yet 
stronger  case  of  a  tender  of  the  money  by  the 
debtor,  and  a  refusal  to  receive  it  by  the 
creditor.    6  Bac.  Abr.  464,  465. 

According  to  my  view  of  this  case,  then, 
the  Instruction  given  was  erroneous ;  the 
demurrer  to  the  second  count  should  have 
been  overruled,  and  judgment  entered  for 
the  plaintiff  on  that  count.  I  should  there- 
fore be  of  opinion  to  reverse  the  judgment, 
net  aalde  the  verdict,  and  (entering  such 
judgment  as  the  court  below  ought  to  have 


rendered)  to  overrule  the  demurrer,  and  enter 
judgment  for  the  plaintiff  on  the  second 
count,  with  an  award  of  a  writ  of  enquiry  of 
damages,  granting  leave  to  the  defendants 
to  plead  any  other  plea  to  the  said  count  if 
they  pleaae.  The  cause  should  then  go  back 
for  a  new  trial  upon  the  other  issues  and  the 
writ  of  enquiry  on  the  second  count.  My 
brethren,  however,  prefer  a  somewhat  differ- 
ent entry,  which  will  accordingly  be  made. 
The  entry  in  the  court  of  appeals  was  in 

the  following  terms : 
527  *"  The   court    is     of     opinion    that 

the  superior  conrt  erred  in  sustaining 
the  demurrer  to  the  second  count  of  the 
declaration,  and  also  in  its  instruction  to 
the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  oa  the  first  count,  t>ecause  he 
had  not  proved  presentment  and  demand 
of  the  note,  at  its  maturity,  at  the  office  of 
discount  and  deposit  of  the  bank  of  the 
United  States  in  Waahington  ;  and  that 
the  aaid  judgment  is  erroneous;"  There- 
fore judgment  reversed,  demurrer  to  sec- 
ond count  overruled,  verdict  on  the  issue  to 
the  country  set  aside,  and  cause  reraande<? 
to  circuit  court  for  a  new  trial  of  thb  issue 
to  be  had  in  conformity  with  the  foregoing 
judgment. ^_ 
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specially  bequeathed.  I 
lent  to  prodace  a.  clear  an  anal  Income. 
by  rent  or  lutereBt.  of  3000  dollars,  wblcb  amount, 
be  deslreit  them  to  pay  In  maauer  (□Hawing,  vis. 
tbe  sum  of  MO  dollars  a,nDually  to  hta  slaters  and 
niece,  to  be  paid  to  each  of  tbem  for  and  dnrlnr 
ber  life.  Tbe  eiecntors  fall  to  sec  apart  protwrty 
as  directed,  and  die  larsely  Indebted  to  the  estate, 
and  wholly  Insolveni.  In  a  suit  by  one  of  tbe 
acralnat  the  admlulstraior  de  txmls 
■alms  not  only  the  principal  which  the 
failed  to  pay  ber  bat  Interest  thereon. 
Hsi.D.  to  decree  for  such  interest  axaiuat  the 
administrator  de  bonis  Don.  and  thereby  diminish 
the  estate  of  the  residuary  devisees  and  lemees. 


The  will  of  Kichard  Adams  contained 
the  following  clause  :  "It  ia  my  wish 
538  and  desire  that  my  executors,  'here- 
inafter to  be  appointed,  will  set  apart 
aa  much  of  my  property,  not  herein  specially 
bequeathed,  as  they  may  think  sufficient 
to  produce  a  Clear  annual  income,  by  rent 
or  interest,  of  2000  dollars,  which  amount 
I  wish  then  to  pay,  and  I  hereby  give, 
in  manner  following:  the  sum  of  500 
dollars  annually  to  my  sisters  Tabitha. 
Elizabeth  Griffin  and  Ann  Carrington, 
and  to  my  niece  Sally  Bland  Adams, 
to  be  paid  to  each  of  them  for  and  during 
her  life."  The  will  bore  date  the  3d  of 
August  1815.  and  was  admitted  to  record 
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executor    of 


the  13th  of  Jannarj  1817.  John  Adama 
and  Samuel  G.  Adams  qualified  as 
esecutora.  The  will  directed  that  no 
security  should  be  required  of  them,  other 
than  their  own  joint  Irond;  and  none 
Qthcr  was  given. 

After  the  death  of  Samuel  G.  Adama,  to 
nit,  on  the  24th  of  Julj  1824,  a  bill  was 
filed  in  the  name  of  Sally  Bland  Adama,  a 
person  of  unsound  mind,  by  Edmund 
Christian  her  next  friend  and  committee, 
setting  forth,  that  she  had  never  received  her 
annuity  of  500  dollars,  or  any  part  thereof, 
and  praying  that  the  arrearages  thereof 
due  the  complainant  may  t>e  paid  to  her, 
atid  a  fund  set  apart  for  the  payment  thereof 
in  future,  out  of  the  estate,  real  or  personal, 
of  the  said  testator.  The  defendants  to  this 
bill  were  John  Adams  the  surviving  execu- 
tor of  Richard  Adams,  and  Tabitha  Adama, 
Elizabeth  GrifiBn  Adams  and  Ann  Carring- 
ton,  who  were  jointly  interested  with  the 
complainant  in  the  fund  to  be  provided  for 
the  annuities. 

Pending  the  cause,  all  the  parties  died. 
It  was  revived  in  the  name  of  Richard 
Adams  as  administrator  of  Sally  Bland 
Adams,  against  William  D.  Wren  as  Ser- 
jeant of  Richmond  and  administrator  of 
John  Adams,  George  M.  Carrington 
administrator  de  bonis  non  with  the  will 
annexed  of  Richard  Adama,  the  same  George 
M.  Carrington  as  administrator  of  Ann 
Carrington  and  Tabitha  Adams, 
Richard    A,     Carrington 

Elizabeth  G.  Adams. 
529  "George    M.   Carrington     answered, 

stating,  that  he  does  not  know  whether 
any  fund,  real  or  personal,  was  ever  set 
apart  by  the  executors  of  Richard  Adams,  or 
the  survivor  of  them,  for  the  payment  of  the 
annuities ;  that  payments  have  been  made  by 
the  executors  on  account  of  the  annuities,  the 
amount  of  which  payments  will  appear  by 
their  accounts  ;  and  that  he  has  not  the  fundi 
out  of  which  the  arrearages  of  the  said  annu 
Uies  can  be  paid. 

An  amended  bill  was  filed  in  the  name  of 
Edmund  Christian  and  of  Richard  Adams 
the  administrator  of  Sally  B.  Adams,  stating, 
that  owing  to  the  nature  of  the  dispute  in 
which  the  most  valuable  part  of  the  estate  of 
Richard  Adams  has  been  involved,  it  would 
have  been  injudicious  to  raise  money  by  a 
sale  thereof,  but  alleging  that  by  a  recent 
compromise  with  the  parties  who  contested 
the  title,  there  is  now  an  abundant  source 
from  which  the  annuity  and  all  the  interest 
accruing  thereon  may  be  readily  satisfied. 
Adverting  to  the  fact  that  interest  was  not 
in  terms  specially  claimed  in  the  original 
bill,  the  complainants  say  they  are  advised 
that  it  is  incidently  involved  in  the  claim  of 
the  principal,  and  that  it  is  justly  due  ;  and 
they  pray  that  it  may  be  decreed,  and  paid 
over  to  the  complainant  Richard  Adams  the 
administrator  of  Sally  B.  Adams. 

George  M.  and  Richard  A.  Carrington  an- 
swered, correcting  the  statement  in  the  first 
answer,  that  payments  had  been  made  on  ac- 
count of  the  annuity  to  Sally  B.  Adams,  and 
admitting  that  no  payments  had  ever  been 


either  of  them,  on  that  account.  On  the 
bject  of  interest,  the  answer  proceeds  as 
follows  ;  "  These  respondents  are  advised 
that  the  recovery  of  interest  on  an  annuity 
in  arrear  is  not  a  matter  of  course  in  all  cases, 
and  the  plaintiff,  or  his  counsel  who  drew 
the  original  bilt,  did  not  consider  the  said 
Sally  B.  Adams  entitled  to  interest 
)  'on  her  annuity  in  arrear,  and  there- 
fore, it  is  presumed,  it  was  not  claimed 
that  bill.  At  the  death  of  Richard  Adams, 
is  admitted  he  was  possessed  of  real  prop- 
erty, the  title  to  which  was  clear,  and  which 
not  specifically  devised  by  his  will,  sufli- 
t  to  have  produced  the  annuity  of  2000 
dollars  bequeathed  to  the  testator's  niece 
Sally  B.  Adams  and  to  the  testator's  siatera 
Tabitha  Adams,  Elizabeth  G.  Adams  and 
Carrington  ;  but  these  annuitants,  who 
all  sui  juris  except  Sally  B.  Adams, 
and  the  complainant  Edmund  Christian  who 
was  her  committee,  forbore,  the  said  Tab- 
itha, Elizabeth  G.  and  Ann  during  their 
and  the  committee  of  the  said  Sally  B. 
sometime  in  the  year  1S24,  to  exhibit 
her  hill  for  her  annuity.  The  executors  of 
Richard  Adams  (very  honestly,  no  doubt,  but 
most  imprudently)  so  proceeded  in  manag- 
ing their  testator's  estate,  that  they  became 
indebted  thereto  in  the  sum  of  158000  dol- 
lars, which  they  left  unpaid  at  their  deaths, 
and  which  must  forever  remain  unpaid,  as 
they  both  died  utterly  insolvent:  and  now 
the  complainant  Edmund  (  hristian  as  late 
committee  of  the  said  Sally  B.  Adams,  and 
Richard  Adams  her  administrator,  are  dc- 
mandintf  the  principal  of  her  said  annuity, 
with  interest  thereon,  although  the  complain- 
ant Christian  was  the  agent  and  clerk  of  the 
executors  of  Richard  Adams  in  1818,  1819  and 
1820,  and  at  the  same  time  the  committee  of 
the  said  Sally  B.  Adams,  and  knew  perfectly 
well  how  the  ezeculDrs  were  proceeding. 
If  the  right  of  the  said  Sally  B.  Adams 
and  the  other  annuitants,  to  have  the  sums 
then  due  to  them  paid,  and  property  set 
apart  to  secure  the  annuity  of  2000  dollars 
annually  thereafter,  had  been  asserted  in 
161S  or  1819,  it  might  have  been  done, 
and  without  loss  to  the  other  legatees  under 
Richard  Adams's  will :  but  the  executors 
Were  not  required  to  pay  the  arrearages 
of  the  annuity,  nor  to  set  apart  property 
auSicient  to  raise  annually  the  amount 
thereof,  which  might  have  been  done 
531  without  loss  to  the  general  "legatees, 
most  of  whom  were  infants  ;  and  after 
the  executors  had  wasted  the  enormous 
amount  aforesaid,  the  claim  to  the  arrearages 
of  Sally  B.  Adams's  annuity  was  made  in 
1824.  when  there  was  no  money  in  the  hands 
oi  Richard  Adams's  executor  to  pay  the 
arrearages  of  the  annuity,  nor  any  property 
which  could  have  been  sold  to  raise  the 
amount ;  and  non  in  the  year  1833,  for  the 
first  time,  a  claim  to  interest  thereon  is 
asserted  by  her  administrator.  These  re- 
spondents are  advised  that  under  the  circum- 
stances of  this  case,  if  the  balance  of  the 
principal  of  the  annuity  of  2000  dollars  can 
be  recovered  by  the  representatives  of  the 
deceased  annuitants,    they ,  abould    pot   be 


admitting  ttiat  no  payments  naa  ever  oeen   deceased  annuitants,    they^  abould    n( 

made  by  the  executors  of  Richard  Adams,   allowed  interest  thereon-i   ,  CiOOQK 

V  R,  10  Leigh— 29  449  '~ 


10  LEIQH 


Virginia  Rbpobts,  Aitnotatbd. 


632-634 


The  counsel  for  the  plaintiffs  agreed  that 
the  iadebtedncBB  of  the  executors  of  Richard 
Adama,  their  insolvency,  and  the  fact  that 
Christian  was  the  committee  of  Sally  B, 
Adams  and  the  clerk  of  the  executors,  might 
be  regarded  as  fully  proved. 

And  it  was  admitted  by -the  defendant 
George  M.  Carrtngton.  the  administrator  de 
bonis  non  with  the  mill  annexed  of  Richard 
Adams,  that  by  a  recent  compromise  entered 
into  between  the  real  and  personal  represen- 
tatives of  the  said  Kichards  Adams  deceased, 
the  real  and  personal  representatives  of 
William  Byrd  .deceased,  and  the  corpo- 
ration of  Richmond,  there  is  now  real  prop- 
erty belouging  to  the  estate  of  the  said 
Richard  Adams  deceased,  which  may  be 
set  apart  for  that  purpose,  sufficient  to 
raise  the  balance  of  principal  and  inter- 
est due  upon  the  annuities,  without  preju- 
dice to  the  claims  of  creditors  of  Richard 
Adams  deceased,  or  the  rights  of  any  of  the 
legatees  or  devisees  uuder  the  will  of  the 
said  Richard  Adams,  except  the  'residuary 
legatees  and  devisees  under  the  same. 

On  the  17th  of  February  1834.  the  circuit 
court  declared  its  opinion  that  the  personal 
representatives  of  the  annuitants  are  enti- 
tled to  interest  on  the  annuities  and  arrears 
thereof,  from  the  time  the  same  be- 
532  came  *due  and  payable ;  the  first  pay- 
ment commencing  at  the  expiration  of 
twelvemonths  from  the  death  of  the  said 
Richard  Adams. 

Prom  this  decree,  an  appeal  was  allowed. 

Taylor  for  the  appellant. 

Robertson  for  the  appellees. 

STaNARD,  J.  The  only  question  that  the 
counsel  for  the  appetlaut  has  propounded  for 
the  consideration  and  decision  of  this  court, 
is  whether  the  decree  appealed  from,  so  far 
as  it  establishes  the  title  of  the  appellee  to 
interest  on  the  arrearages  of  the  annuity 
antecedent  to  the  time  of  the  decree,  be  coi^ 
rect.  The  adequacy  of  the  estate  to  pay  the 
principal  of  those  arrevages,  or  its  liability 
therefor,  is  not  here  questioned.  To  the  de- 
cision of  this  question  so  propounded,  I  deem 
it  unnecessary  to  pursue  the  elaborate  and 
able  investigation  made  in  the  argument,  of 
the  cases  adjudicating  the  claim   to   interest 
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o  ascertain  the  nice  shades  of  di 
which  have  determined  the  allowance  or  dis- 
allowance of  interest  on  the  arrears  ;  being 
of  opinion  that  no  adjudication,  even  that 
most  favourable  to  the  claim  to  interest, 
would  justify  its  allowance  in  this  case. 

The  annuity  here  was  payable  out  of  the 
rents  of  real,  or  interest  or  profitsof  personal 
estate,  that  the  testator  directed  should  be  set 
apart  by  the  executors  to  raise,  in  rents  or 
interest,  a  sum  adequate  to  pay  it.  The  case 
ascertains  that  the  rents  and  profits  of  the 
whol(^«state,  during  the  greater  part  of  the 
time,  were  received  and  wasted  by  the  execu- 
tors, who  wasted  also  a  large  amount  of  the 
principal  of  the  real  and  personal  estate; 
that  such  rents  and  interest  have  not  come  to 
the  hands  of  the  defendant,  on  whom  the 
claim  is  now  made  for  the  principal  and  in- 
terest of  the  annuity  ;  and  that  the 
533      claim  tointerest,  if  sustained, muat'be 


satisfied  by  charging  it  on  the  rents  of 
real  and  interest  of  personal  estate,  accru- 
ing long  since  the  death  of  the  annuitant. 

That  such  claim  cannot  be  sustained,  is 
made  manifest  by  adverting  to  the  position 
it  would  occupy,  on  the  hypothesis  that  the 
executors  had,  as  the  will  directed,  set  apart 
the  rents  of  real  estate  adequate  to  raise  the 
annuity,  and  disposed  of  the  residue  of  the 
estate  by  partition  thereof  among  the  devi- 
sees. Had  this  been  done,  it  would  have 
t>een  the  duty  of  the  executors  to  receive  the 
rents  and  pay  them  over  to  the  annuitants. 
If  the  executors  were  in  default  in  paying 
them  over,  they  might  have  been  responsible 
for  interest;  but  that  responsibility  could  in 
no  wise  have  been  made  a  charge  on  the 
principal  of  the  estate  yielding  the  rent, — 
much  less  on  the  profits  of  the  estate  in  the 
hands  of  the  devisees,  and  still  less  on  the 
principal  of  that  estate.  On  this  hypothesis, 
the  devisees,  and  the  rents  and  profits  or 
principal  of  the  estatedevised  to  them,  would 
not  have  been  liable  to  this  claim,  though 
they  received  the  profits  of  the  residue  of  the 
estate.  Can  that  liability  exist,  when  sucb 
rents  have  not  been  received  by  them,  but 
have  been  wasted  by  irresponsible  executors? 

BROOKE,  J.  The  general  rule  is  that 
annuities  do  not  bear  interest,  but  there  are 
many  exceptions,  which,  however,  it  is  not 
necessary  to  state,  aa  I  think  the  case  l>efore 
us  cannot  come  within  any  of  them.  It 
would  be  to  go  beyond  the  terms  of  the  will, 
to  charge  the  estate  with  more  than  the  sum 
specified  to  be  raised  by  the  executors, 
namely,  500  doUarsannually  to  each  of  the 
annuitants.  The  claim  in  the  bill  being 
against  the  estate  of  Richard  Adams,  I  think 
the  decree  ought   to   be  reversed   as   to   the 

TUCKER,  P.  If  this  were  »  demand 
against  the  executors  of  Richard  Adams 
534  deceased,  there  could  be  no  'question 
atMut  their  liability  to  interest  on  the 
annuities.  The  estate  was  abundant,  and 
the  requisite  fund  should  have  been  at  once 
set  apart.  The  annuities  should  have  been 
paid  at  the  end  of  each  year,  and  on  failure 
of  payment,  the  executors  should  have  t>een 
charged  with  interest — payable,  however, 
out  of  their  own  pockets,  and  not  out  of  the 
estate ;  for  that  could  not  be  charged  with  It. 
For  where  an  executor  who  is  fuUhandea 
fails  to  pay  creditors,  so  that  interest  ac- 
cumulates, the  payment  of  such  interest  is  a. 
devastavit,  and  it  can  therefore  never  forma 
proper  charge  against  the  estate.  Toller  on 
Executors,  p.  436  j  2  Levinz  40.  The  case  of 
interest  paid  to  legatees,  where  the  situation 
of  the  estate  was  not  the  cause  of  the  delay 
of  payment,  stands  upon  the  like  reason  and 

U9t  be  governed  by  a  like  rule. 

Here,  however,  the  executors  are  insolvent, 
and  the  attempt  is  to  charge  the  interest 
upon  the  residuary  estate.  In  deciding  this 
question,  it  is  not  necessary  to  settle  a  prin- 
ciple about  which  lord  Eldon  seems  to  have 
had  great  diflicult;  in  £x  parte  Chadwin,  3 
Swanst.  380,  and  which  he  seema  to  have 
considered  yet  open  ;  2  Williams  on  Ex'ora, 
838.  In  that  case  there  was  a  queation 
between  general  and  re^duary  ulr^tees, 
0  '  ■'      '         O 
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whether,  in  the  c&se  of  the  executor' 
of  the  estate,  and  hia  hopeless  insolvency, 
the  g-eaeral  leg'acies  should  abate.  The 
geueral  legatees  had  received  interest  from 
the  executor,  and  this  dealing- with  him,  his 
lordship  held,  was  sufficient  to  chargfe  them 
with  their  proportion  of  the  loas.  Dyose  v. 
Dyose,  1  P.  Wms.  306  (questioned  in  1 
Brown's  C.  R.  472,  and  2  Cox's  C.  R.  184,) 
was  cited.  Perhaps  the  true  rule  In  such 
cases  is,  that  as  no  one  can  have  a  right  to 
expect  another  to  atteud  to  his  interest,  the 
residuary  legatee  cannot  complain  of  the 
Kencral  legatee's  delay,  since  all  that  is 
incumlient  on  him  is  to  see  that  enough  ia 
left  in  the  executor's  hands  to  pay  himself, 
without  looking  beyond  to  the  interest  of 
the  residuary.  The  residuaries  here,  how- 
ever, are  not  contesting  the  payment 
535  of  the  annuities  "themselves,  but  only 
of  the  interest;  and  this  question,  I 
think,  may  be  decided  upon  the' case  itself, 
without  reference  to  authority. 

The  testator,  by  his  will,  carved  out  of  the 
residuum  of  his  estate  a  limited  capital,  suffi- 
cient to  produce  a  certain  and  limited  sum 
for  a  certain  and  limited  time.  This  court 
haa  no  power  to  enlarge  the  capital,  the  aum 
to  be  raised,  or  the  time.  Now,  as  the  aum 
to  be  raised  annually  was  only  500  dollars 
for  each,  and  the  time  for  which  it  waa  to 
be  raised  waa  limited  to  the  lives  of  the 
annnitanta,  no  more  than  that  sum,  for  as 
many  years  aa  she  should  live,  can  be  raised 
for  either  annuitant.  But  that  sum  will 
only  pay  the  principal,  and  not  a  cent  of 
interest.  The  interest,  therefore,  cannot  be 
allowed  ;  for  in  allowing  it,  we  should  exceed 
the  limits  which  the  testator  has  imposed. 

This  opinion  may  perhaps  l>e  more  clearly 
illustrated,  by  supposing  that  all  the  annui- 
tants were  now  in  full  life,  and  all  were 
claiming  the  principal  and  interest  of  their 
annuities  since  the  year  ISIti.  To  give  them 
this,  the  court  would  find  it  necessary  to  set 
apart  a  much  larger  capital  than  wou^d  be 
suGBcient  to  produce  2000  dollars  per  annum 
for  each  year  since  the  death  of  the  testator. 
There  must  tte  a  farther  capital  set  apart  to 
mise  an  average  of  1440  dollars  per  annum 
for  the  twenty  years  that  have  elapsed,  thai 
t>eing  the  average  interest  each  year  for  the 
whole  time.  This  would  be  very  greatly  to 
extend  the  limits  which  the  testator  had 
•et  to  this  charge  upon  the  residuum.  It 
conid  not  therefore  be  countenanced,  and 
probably  would  not  be  insisted  on.  But  the 
plaintiff's  demand  is  the  same  in  principle, 
altboug-h  inferior  in  amount.  It  ought  there- 
fore to  lie  rejected,  and  the  decree  which 
allowed  it  should  be  reversed. 

Decree  reversed,  for  so  much  as  allows 
interest  on  the  annuity,  and  for  the  residue 
thereof  affirmed.  

536 


[H  Am.  Dec.  T4&1 
(Absent  Parksr.  J.) 
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□ce  [0  liiiiiself.  blB  heirs  aud 
same  tcDement  and  the  farm 

o  hU  wife  for  life,  remainder 
to  his  two  daughters  in  fee:  the  hooae  Is  burnt 
down  durlDS  the  life  of  tbe  wife:  she  receives  the 
iDsnrance  moaev.  and.  without  the  concurrence 
of  the  devisees  In  remainder,  expends  Itlnthe 
bnlldluKof  a  new  house  on  the  premises:  and  then 
dlGB.  leaving  the  new  bouse  standing,  whkb  de- 
volves Willi  the  farm  to  tbe  devisees  Id  remain* 
der.  wbo  are  then  both  femes  covert,  and  tbey 
and  their  huHbanda  both  survive  the  tenant  for 

SaoM— 5aiBe— Appliullaa  of  Iniursoce  Money  to  Rgln- 

•t«tliwProinl««.— That  neither  the  covenant  of  in- 
Bllra.nce.  thongb  to  tbe  assured,  his  heirs  and 
assigns,  nor  tbe  testator's  will,  worked  any  special 
deBlloatlon  of  the  insurance  money  to  the  purpose 
of  relDslatlne  tbe  premises, 

SaiM-Saac-RlBbt*  <rf  LIta  Taoaat  SBd  Renulndsroita 
In  Iwannce  MiMey.*— That  the  tenant  for  life  bad 
a  right  to  receive  the  Insurance  money:  botwbeD 
received,  It  was  merepersoualestatcof  wblchsbe 
bad  a  right  to  tbe  use  tor  life,  and  faer  dauebters 
to  tbe  remainder:  and  apon  tbe  marriage  of  tbe 
daughters,  tbe  marital  rlebta  of  tbelr  busbaads 
attached  to  it.  as  to  any  other  i>erBoualty  to  which 
ibeir  wives  were  entitled  In  remainder. 

Ssm»-Ss«e— Ssms.— That  tbe  tenant  for  life  had  no 
right  to  convert  tbe  Insurance  money  Into  real 
estate,  by  applyins  it  to  tbe  balldins  of  a  new 
bouse  without  the  consent  of  the  remalndennen. 

SuH-Saaw— Ssow,— That,  therefore,  at  tbe  death 
of  tbe  tenant  for  life,  tbe  busbandaof  the  devisees 
In  remainder  bad  a  right  to  call  for  the  whole  In- 


RlghU  of  Ule  Teoant  and  RemalH. 
In  Insuraaca  Money  .—In  Brough  v.  hibeIds.  2 
Qratt.  HO.  It  waa  held  that,  where  abuilding  Insured, 
In  which  one  peraon  la  entitled  to  a  life  estate  and 
another  to  tbe  reversion,  suatains  a  partial  Injury 
from  fire,  for  which  Indemully  is  due  from  ibe  In- 
snrers.  both  the  life  tensnt  and  tbe  reveraloner 
are  entitled  to  have  the  Insurance  money  applied  to 
the  repair  of  tbe  building.    The  court  draws  a  dls- 

destructloQ  of  tbe  property  and  the  case  where  the 
property suatalnsonlyaparilaUnlary.  Inspeaking 
of  the  principal  case,  the  court  said:  "In  tbe  case  of 
Haxatit  Jlxori  c.  Shippen.  10  Leiah  M6.  the  court  ie- 
elded,  and  that  declalon  la.  In  my  opinion,  a  eovero- 
Ing  auihority.  that  where  the  title  Id  an  Insured 
building  Is  In  a  tenant  for  life  and  a 


thebi 


mtirely  di 


royed,  t 


a  la 
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a  right  lo  require  the  tenant  for  life  to  apply  the 
money  to  the  rebnlldlng  of  tbe  bonse.  This  deci- 
sion has  been  applied  by  the  court  below  to  tbe  case 

galshahle.  the  decree  of  the  Court  twiow  must  be 
affirmed.  To  my  perception,  the  distinction  be- 
tiveen  tbe  cases  is  not  only  visible,  but  broad  and 
well  deBned."  See  generally.  monoBraphic  noti  on 
Insurance,  Fire  and  Marine"  apitended  to,Hotuai. 
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value  of  tbe  Dew  boaae  pnt  on  tbe  premlaee  by  (.be 
tenant  for  life  and  left  standing  at  ber  deatb. 
ThoinaB  Shore  died  in  the  year  1800,  and  by 
his  will  devised  the  tenement  aad  planta- 
tion on  which  he  lived,  called  Violet  Bank 
farm,  in  Chesterfield,  to  his  wife  Jane  Shore 
for  life,  rejnainder  to  his  three  daughters 
Jane,  Elizabeth  a  ad  Louisa,  or  such 
of  them  as  should  be  living-  at  hia  wife's 
death.     On    the   premises  so  devised, 

537  'there  had  been  erected  by  the  testator 
in    his    lifetime,   a    valuable    wooden 

dwelling-  house,  on  which  he  had    effected   a 
policy  of  insurance  with   the  Mutual  Assur- 
ance Society,  as  early  as  the  year  1797,  by 
covenant  insuring   the    house   to   the   covt 
nantee.  his   heirs   and  assigns.     Mrs.  Shore 
took  possession  of  the  premises  so  devised 
her  for  life  and  so  insured,  and  continued  to 
occupy  the  house  for  her  dwelling,  until   she 
married   a  second    husband    Henry   Haxall, 
and  thenceforth  ber  second  husband  and  she 
continued  to  occupy  the  same   till  the   house 
was  burned  down  by  accidental  tire  in  Octo- 
'  ber  1810.    The  quotas  or  premiums  for 
Burance    for  the  years  1809  and  1810  v 
then    in   arrear ;  all   due   for    the     previous 

¥>ar8  appeared  to  have  been  regularly  paid, 
he  net  amount  of  loss  for  which  the  Mutual 
Assurance  Society  was  responsible,  was 
7833  dollars.  The  society  refused  to  pay  the 
principal  to  Haiall  and  wife,  the  tenants  for 
life,  but  made  an  order  directing  the  pay- 
ment of  the  interest  to  them  during  the  con- 
tinuance of  the  life  estate. 

In  January  1814,  HaKall  and  wife  exhibited 
a  bill  in  the  superior  court  of  chancery  of 
Kkhmond,  against  Elizabeth  and  Louisa 
Shore,  the  devisees  in  remainder  (the  other 
devisee  Jane  being  dead),  and  the  Mutual  As- 
surance Society  ;  setting  forth  the  will  of 
Thamas  Shore,  the  insurance  of  the  house, 
the  destruction  thereof  by  fire,  and  the  refusal 
of  the  society  to  pay  them  the  principal 
money  due  for  the  loss  ;  and  that  they  were 
desirous  of  applying  the  principal  to  the 
building  of  another  house  for  their  dwelling 
during  the  life  of  mrs.  Haxall,  and  to  leave 
the  same  at  her  death  for  the  use  and  bene- 
fit of  the  devisees  in  remainder;  and  praying 
a  decree,  that  tbe  money  should  be  paid  to 
them  by  the  society  for  that  purpose.  The 
devisees  in  remainder,  then  infants,  by 
guardian  ad  litem,  answered  and  submitted 
their  rights  to  the  court.  And  the  Mutual 
^surance   Society    having    also    an- 

538  swered,  the  court  on  the  *22d  June  1814, 
declaring,  that  by  the  will  of  the  tes- 
tator Thomas  Shore,  mrs.  Hazall  was  en- 
titled to  the  use  of  the  money  due  from  the 
society  for  the  loss  by  fire  of  the  dwelling 
house  insured,  in  like  manner  as  she  would 
have  been  entitled  tothe  use  of  the  house  it- 
self if  the  loss  had  not  happened, — decreed, 
that  the  society  should  pay  to  Haxall  and  wife 
the  principal  sum  of  7833  dollars,  upon  their 
entering  into  bond  with  surety  to  be  approved 
by  acommissioner,  in  the  penalty  of  15000 
dollars,  payable  to  the  two  infant  devisees  ih 
remainder,  with  condition  to  pay  them,  or 
their  representatives,  the  said  principal  sum 
of  money,  immediately  after  the  death  of 
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mrs.  Haxall.  The  bond  was  accordingly 
executed,  in  February  1316,  by  Henry  Hazall 
and  mrs.  Haxall,  and  by  William  Hazall 
and  Philip  Hazall  as  their  sureties ;  the 
condition  of  which  was  in  these  words — 
"That  whereas  the  above  bound  Henry  Haz- 
all and  Jane  his  wife  have  recovered  by  a 
decree  of  the  superior  court  of  Kichmoad 
pronounced  on  the  22d  June  1814,  from  the 
Mutual  Assurance  Society  Ac.  the  sum  of 
7833  dollars,  the  amount  to  which  tbe  said 
Elizabeth  Shore  and  Louisa  Shore  are  enti- 
tled after  the  deatb  of  the  said  Jane  Hasall ; 
now.  if  the  said  Henry  Hazall  and  Jane 
bis  wife,  William  Hazall  and  Philip 
Hazall,  do  and  shall  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Elizabeth  and 
Louisa  Shore,  the  aforesaid  sum  of  7833 
dollars,  immediately  after  the  death  of  tbe 
said  Jane  Haxall,  then  the  above  obligation 
to  be  void." 

This  bondbeing  returned  by  the  commis- 
sioner to  the  court,  the  money  due  from  the 
Mutual  Assurance  Society  was  paid  to  Henry 
Hazall,  who  proceeded  to  build  another 
dwelling  house  on  the  land  called  Violet 
Bank  ;  in  the  building  of  which  the  whole  of 
this  money,  and  more,  was  expended.  At 
the  time  the  new  building  was  commenced, 
Klizabetb  and  Louisa  Shore,  the  devisees  in 
remainder,  were  both  infants;  Elizabeth 
was  unmarried;  Louisa  had  married  William 

Shlppen. 
539  *Mrs.    Hazall    survived   her  second 

husband,  and  died  in  May  1831,  upon 
which  the  land  called  Violet  Bank,  with  the 
new  house  thereon,  devolved  to  the  devisees 
in  remainder,  Louisa  the  wife  of  William 
Shtppen,  and  Elizabeth  who  was  now  the 
wife  of  John  Gilliam. 

Shippen  and  wife  and  Gilliam  and  wife 
brought  an  action  on  the  above  mentioned 
bond,  against  William  Haxall,  the  only  sur- 
viving obligor,  to  recover  the  7833  dollars 
mentioned  in  the  condition,  with  interest 
from  the  date  of  mrs.  Haxall's  death. 

(tpon  the  institution  of  that  suit,  and  before 
judgment  had  been  recovered  therein,  Wil- 
liam Hazall  exhibited  hia  bill  in  chancery 
in  the  circuit  superior  court  of  Petersburg, 
against  Shippen  and  wife  and  Gilliam  and 
wife,  exhibiting  copies  of  the  record  of  the 
suit  of  Haxall  and  wife  against  the  devisees 
in  remainder  and  the  Mutual  Assurance  So- 
ciety, and  of  the  bond  ezecuted  in  pursuance 
of  tbe  decree  ;  alleging,  that  Henry  Hazall 
had  applied  the  whole  of  the  insurance  money 
by  him  received,  and  more,  to  the  building 
of  another  dwelling  house  on  the  land  called 
Violet  Bank,  that  the  same  was  standing 
there  at  the  death  of  mrs.  Haxall,  and  that 
the  devisees  in  remainder  had  thus  received 
the  full  benefit  of  the  insurance  money  ;  and 
praying,  therefore,  that  the  bond  should  be 
delivered  up  to  be  cancelled,  or  such  other 
relief  a*  the  case  entitled  him  to.  And  after 
judgment  had  been  recovered  upon  the  bond 
at  law,  he  filed  an  amended  bill  praying  an 
injunction  to  further  proceedings  upon  it; 
which  was  awarded. 

The  defendants  Shippen  and  wife  and  Gil- 
liam and  wife  put  in  their  answer,  wherein, 
not  denying  or  admitting  that  the  whole  of 
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tbe  instiraiice  money  had  been  expended  in 
buUdinK:  another  dwelling-  house  on  the 
premise*,  nor  denying:  that  the  new  dwelling 
house  devolved  to  them  on  the  death  of  am. 
Hazall,  they  insisted,  that  whether  such  was 
the  case  or  not,  they  were  entitled  to 

540  *the   whole   amount  of  the   insurance 
money,  secured  to  them   by  the  bond 

taken  in  pursuance  of  the  decree  of  the  court 
of  chancery  of  June  1814,  which  decree  they 
relied  upon  as  conclusive  of  their  ri^ht  to  it. 

There  was  evidence  proving  very  clearly, 
that  the  whole  of  the  insurance  money  re- 
ceived on  account  of  the  loss  of  the  old 
bouse,  and  about  500  dollars  more,  had  been 
expended  in  the  building- of  the  new  house. 

The  cause  was  transferred  to  the  circuit 
superior  court  of  Surry.  The  plaintiff  Wil- 
liam Hazall  died  pending  the  proceedings, 
and  they  were  revived  in  the  name  of  his 
execDtora.  And  then,  on  the  motion  of  the 
defendants,  the  court  dissolved  the  injuac- 

Hazall's  executors  applied  by  petition  to 
this  court  for  an  appeal  from  the  order  of  dis- 
solution ;  which  was  allowed. 

Leigh,  for  the  appellants,  argued,  I.  That 
the  court  of  chancery  of  Richmond,  in  its 
decree  of  June  1814.  under  which  Henry 
Haxall  received  the  insurance  money  due  for 
the  loss  of  the  old  house,  did  not  decide,  or 
intend  to  decide,  the  points  now  presented; 
did  not  intend  to  decide,  that  the  insurance 
money  should  not  tre  applied  to  the  rebuild- 
ing of  another  house,  or  if  it  should  be  so 
applied,  and  the  new  house  left  for  the  devi- 
sees in  remainder,  they  nevertheless  should 
have  the  insurance  money  also.  The  Mutual 
Assurance  Society,  acting  upon  its  own  rules, 
refused  to  pay  the  principal  to  the  tenants 
for  life,  and  ordered,  that  the  interest  only 
should  be  paid  them  during  the  continuance 
of  the  life  estate.  They  insisted  in  their  bill, 
that  they  were  entitled  to  receive  the  prin- 
cipal, to  be  applied  to  the  building  of  a  new 
house  in  place  of  the  old  one  that  had  been 
destroyed,  for  mrs.  Haxall's  dwelling  during 
her  life,  to  be  left,  instead  of  the  old  one,  for 
the  devisees  in  remainder  at  her  death  ;  and 
prayed  the  court  to  decree  that  the  prin- 

541  cipal  of  the  insurance 'money  should  be 
paid  them  for  that  purpose.     The  chan- 

i^lor  declared,  that  by  the  will  of  the  testator 
Thomas   Shore,  mrs.  Haxall  was  entitled  to 
the   use  of  the  money  due   from  the   society 
for  the  loss  of  the  dwelling  house  insured,  in 
the  same  manner  as  she  would  have  been 
entitled  to  the  use  of  the  house  itself  if  it 
had  not  been  burnt.     Now,  she  was  entitled 
by  the  will  of  her  husband  to  the  use  of  the 
bouse  for  her  dwelling,  and  she  could 
otherwise  enjoy  the  use  of  the    insura 
money  in  the  same  manner,  hut  by  building 
another  house  in  place  of  the  old  one  for  her 
dwelling.     If   the  court  had  thought  her 
titled  to  the  use  of  the  insurance  money, 
money  only,  there  would  have  tjeen  no  nei 
sity  to  alter  the  resolution   of  the    Mutual 
Assurance  Society  on  the  subject;  her 
joyment  of  the  interest  would  have  been  the 
f uJl  enjoyment  of  the  use  of  the  money.     II 
was  because  the  chancellor  thought  her  en- 
titled to  the  nse  of  it  in  another 


640-S43 


namely,  in  providing  herself  a  dwelling, 
that  he  decr<^ed  the  payment  of  the  principle 
to  her.  It  was  true  the  decree  directed  the 
payment  of  the  principal  to  Haxall  and  wife, 
upon  their  giving  bond  with  surety  to  the 
devisees  in  remainder,  with  condition  to 
rn  the  principal  to  them  upon  the  death 
of  mrs.  Haxall :  but  the  only  purpose  of  re- 
quiring that  tiond  was,  that  though  the 
money  might  be  applied  to  the  building  of  a 
V  dwelling  house,  yet  as  it  was  to  be  paid 
3  the  hands  of  the  second  husband,  and 
the  building  of  the  new  house  was  pro- 
spective, and  the  money  might  not  be  applied 
that  purpose,  snch  a  bond  was  necessary 
secure  the  rights  of  the  devisees  in  re- 
linder  ;  and  however  general  the  terms  of 
the  condition  of  the  bond  required  by  the 
decree,  it  ought  to  be  restricted  to  the  pur- 
pose the  bond  was  intended  to  answer. 
While,  therefore,  he  admitted  that  the  de- 
of  June  1814  could  not  now  be  reversed 
or  altered,  yet,  he  said,  the  court  must 
now  ascertain  the  construction  'and 
purpose  of  it ;  that  if  the  decree  in- 
tended not  to  authorise,  in  express  terms, 
the  application  of  the  insurance  money  to 
the  building  of  a  new  house  in  place  of  the 
■ '  one,  for  the  dwelling  of  the  devisee  for 
it  at  least  intended  to  leave  the  qne^ 
of  the  proper  application  of  it  open  ; 
and  that,  supposing  the  decree  ambiguous, 
the  court  should  put  such  a  construction 
upon  it  as  would  )>est  compart  with  the  rights 
of  the  devisee  for  life  as  well  as  of  the 
devisees  in  remainder.  And  then  he  con- 
tended, 2.  That,  according  to  just  construc- 
tion and  effect  of  the  will  of  mr.  Shore, 
the  insurance  money  which  should  become 
due  in  case  of  the  destruction  of  the  dwel- 
ling house  he  left  at  Violet  Bank,  ought,  upon 
the  happening  of  the  loss,  to  have  been  ap- 
plied to  the  building  of  a  new  house  in  place 
of  the  old  one,  in  order  to  carry  into  effect  the 
bounty  he  intended  for  his  wife,  to  whom  he 
devised  the  house  during  her  life,  and  the 
bounty  he  intended  for  his  daughters,  to 
whom  he  devised  it  in  remainder.  Owning 
this  house,  which  he  had  used  as  a  dwelling 
for  himself  and  his  family  ;  having  insured 
it  against  loss  by  fire  by  a  covenant  of  the 
assurers  to  himself  and  his  heirs;  intend- 
ing to  provide  a  comfortable  dwelling  for 
his  wife  as  long  as  she  should  live  ;  a  dwel- 
ling too  for  his  daughters,  then  in  early 
infancy,  who  were,  of  course,  till  their  mar- 
riage or  full  age,  to  live  with  their  mother ; 
he  devised  the  house,  thus  insured,  to  his 
wife  for  life,  remainder  to  his  daughters. 
He  had  provided  the  insurance  as  a  muniment 
and  protection  for  the  dwelling  house  ;  as 
the  means,  in  case  that  should  be  destroyed, 
of  building  another  in  its  place.  He  in- 
tended to  give  his  wife  real  estate,  not  money : 
to  provide  a  dwelling  house  for  her  at  Violet 
Bank,  not  to  give  her  interest  on  insurance 
money  with  which  she  might  rent  a  dwelling 
house  elsewhere  ;  and  the  Violet  Bank  farm 
would  be  reduced  in  value  to  her,  if  she  should 
not  reside  upon  it.  Heintendedtoo,  to 
543  devise  "real  estate  to  bis  daughters,  not 
to  bequeath  them  money  ;  real  estate, 
which  in   case   of  their  marriage   would  be 
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unalienable  without  their  coneeat,  and  in 
case  of  their  death  would  descend  to  their 
heirs ;  not  money,  which  upon  their  mar- 
riage  would  belang-  to  their  husbands,  and 
at  their  death  devolve  to  their  next  of  kin 
who  mig'ht  be  strangers  to  the  testator's 
blood.  The  court  oug4it,  therefore,  to  regaril 
the  insurance  money  as  a  fund  destined  to 
restore  the  dwelling  house  in  case  it  should 
be  destroyed  by  fire  ;  and  it  followed,  that 
the  money  had  been  laid  out  on  the  estate 
for  the  very  purpose  to  which  it  was  origi- 
nally destined.  And  to  sustain  him  in  this 
view  of  the  case,  he  cited  Norris  v.  Harrison, 
2  Madd.  Ch.  Rep.  268.  It  was  true,  that,  in 
the  subsequent  case  of  Noble  v.  Cass,  2 
Sim.  34J,  2  Condens.  Eag.  Ch.  Kep.  447, 
(which  case,  however,  presented  a  very  dif- 
ferent question),  it  was  remarked  upon  the 
decision  of  Norris  v.  Harrison ,  that  it  "turned 
on  the  acts  of  the  party  and  the  expressions 
in  the  trill  of  the  testator,  and  not  on 
abstract  rule  of  equity  that  money  paid 
policy  of  insurance  effected  by  a  tenani 
life,  was  to  be  considered  as  belongin 
the  inheritance."  Neither  did  he  contend 
for  any  such  abstract  rule  of  equity  here 
hia  proposition  was,  that  the  testator  having 
in  his  lifetime  insured  his  dwelling  house  by 
a  covenant  to  himself  and  his  heirs,  and 
then  devised  the  house  to  his  wife  for  life, 
manifestly  for  the  purpose  of  providing  her 
a  dwelling,  with  remainder  to  his  daughters, 
the  insurance  money,  in  this  case,  belonged 
to  the  inheritance ;  that  it  was  destined  by 
the  testator  to  restore  the  house  in  case  it 
should  be  destroyed  by  lire  during  the  life  of 
his  wife ;  and  that  the  precise  bounty  which 
he  intended  for  his  wife  certainly,  and  (he 
thonght)  for  his  daughters  too,  could  only  be 
effectuated  by  the  application  of  the  insur- 
ance money  to  the  rebuilding  of  a  dwelling 
house  on  the  same  estate.  But  3.  if  he 
S44  was  mistaken  on  the  questions  •touch- 
ing the  construction  and  effect  of  the 
decree  of  June  1814.  and  the  rights  of  the 
parties  under  the  will  of  their  common  de- 
visor, yet,  he  said,  the  money  expended  on 
the  new  house  ought  to  be  considered  as  a 
satisfaction  of  the  money  due  on  the  l>ond 
which  was  taken  in  pursuance  of  that  decree. 
For  that  was  a  debt  contracted  by  Henry 
Haiall  and  mrs.  Haxall,  to  mrs.  Shippen 
and  mrs.  Gilliam,  the  daughters  of  the  one 
and  stepdaughters  of  the  other.  The  decree 
required  both  Haxall  and  his  wife  to  join  in 
the  bond,  and  she  did  join  in  it.  And  he 
endeavored  to  liken  the  case  to  that  class  of 
cases,  in  which  a  parent  being  indebted  to 
a  child,  and  giving  the  child  property  of 
equal  value  to  the  debt,  though  not  ejus- 
dem  generis,  the  gift  of  the  property  had 
been  held  a  satisfaction  of  the  debt.  Kelly 
V.  Kelly's  ex'ors,  6  Rand.  176.  Or,  4.  at 
theleast,  the  value  of  the  new  house,  in  the 
stale  it  was  at  the  time  of  mrs.  Haxall's 
death,  when  it  devolved  to  the  devisees  in 
remainder,  ought  to  be  ascertained,  and  so 
much  ought  to  t>e  discounted  from  the  prin- 
cipal due  on  the  bond.  He  admitted,  that  if 
the  old  house  had  remained  unimpaired,  and 
the  devisee  for  life  had  built  a 


luld  have   had  no  claim   against  the  dev-   paid  o 


isees  in  remainder,  for  the  value  of  the  im- 
provemeat  thus  voluntarily  put  upon  the 
estate,  however  judicious  or  valuable.  But 
he  said,  the  present  case  was  altogether  pe- 
culiar. The  house  devised  to  her  for  ller 
dwelling  was  destroyed  by  fire :  the  money- 
due  for  the  loss  upon  a  policy  of  insurance 
effected  by  the  devisor,  was  applied  to  the 
building  of  a  new  house  on  the  same  place : 
the  new  building  was  not  an  improvement 
of  the  life  estate  only,  but  of  the  inheritance 
also,  was  so  intended  by  the  tenant  for  life, 
and  in  fact  so  enured.  The  devisees  in  re- 
mainder, getting  the  benefit  of  the  improve- 
ment, could  not,  in  equity,  claim  also  the 
whole  fund  expended  in  making  it.  Their 
husbands,   indeed,   were  now   entitled 

545  to  their  *righta  in  the   money   due  by 
the  bond,  whatever  those  rights  were  ; 

but  if  there  was  an  equity  against  the  wives 
affecting  those  rights,  that  equity  ought  to 
be  enforced  against  the  husbands.  Besides, 
no  objection  wasever  made  by  or  on  behalf 
of  the  devisees  In  remainder,  to  the  applica- 
tion of  the  insurance  money  to  the  new  build- 
ing: Shippen  had  married  one  of  them 
before  tlie  new  building  was  commenced, 
and  he  made  no  objection. 

Rhodes  and  Macfarland,  for  the  appellees, 
maintained,  1.  That  the  chancellor's  decree 
of  June  1814  determined  the  very  questions 
now  again  controverted,  touching  the  rela- 
tive rights  of  the  devisee  for  life,  and  of  the 
devisees  in  remainder,  in  the  insurance 
money  ;  and  as  that  decree  could  not  now  be 
reviewed,  it  was  a  conclusive  bar  to  the  re- 
lief which  the  appellants  now  sought.  The 
chancellor's  declaration,  that  mrs.  Haxall 
was  entitled  to  the  use  of  the  insurance 
money  in  like  manner  as  she  would  have 
been  entitled  to  the  use  of  the  house  itself  if 
the  loss  had  not  happened,  merely  denied 
the  right  of  the  Mutual  Assurance  Society 
to  hold  the  principal,  paying  her  only  the 
interest ;  and  affirmed  her  right  to  have  the 
principal  paid  her,  to  lie  managed,  invested 
or  improved,  in  any  manner  she  thought 
most  advantageous  and  convenient  to  her. 
Haxall  and  wife,  in  their  bill,  asked  a  decree 
for  the  principal  of  the  insurance  money,  for 
the  purpose  of  applying  it  to  the  building  of 
another  house,  for  the  benefit  of  the  tenant 
for  life,  and  of  the  remaindermen  ;  and  the 
chancellor  decreed,  that  the  principal  should 
be  paid  to  them  ;  but  so  far  from  authorizing 
the  application  of  it  to  the  building  of  a  new 
house,  to  be  substituted  for  the  money  to  the 
devisees  in  remainder,  he  held  that  the  re- 
maindermen were  entitled  to  the  remainder 
of  the  fund  In  money ;  for  the  terms  on 
which  he  decreed  the  money  to  Haxall  and 
wife,  were  that  they  should  give  t>ond  with 
surety  to  pay  the  principal  to  the  dev- 

546  Isees  in  remainder,  "immediately  after 
mrs.    Haxall's    death.    If  he   bad  In- 
tended  to   authorize   the  application   of  the 
money  to   the   building  of  a  new  house,  and 

'  e   substitution  of  the  house  for  the  money 

the  devisees  in  remainder,  he  would  have 

required  a  tiond  from   Haxall  and  wife,  with 

condition,  in  the  alternative,  either  that  the 

>eT  should  be  expended  in  rebuilding,  o 
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all's  death.  In  requirinfr  that  the  money 
should  be  paid  to  the  remaindermen,  in  all 
events,  immediately  after  mrs.  Haxall's 
death,  he  denied  the  right  of  the  tenant  for 
life,  so  far  as  the  remaiadermen  were  con- 
cerned, to  apply  it  to  the  buildinffof  a  new 
bouse,  and  thus  give  them  a  house  in  place 
of  the  money.  And  they  said  it  was  plain, 
that  Haxall  and  wife  so  understood  the  de- 
cree ;  for  they  hesitated  for  near  two  years  to 
accept  the  money  upon  the  terms  of  the  de- 
cree ;  and  then  they  g'ave  a  bond,  the  condi- 
tion of  which  recited,  that  Elizabeth  and 
Louisa  Shore  were  entitled  to  the  money 
after  the  death  of  mrs.  Hazall.  This  bond 
^ap,  in  effect,  the  execution  of  the  decree  by 
them  according-  to  their  own  interpretation 
of  it;  and  this  interpretation  of  the  decree 
mas  correct  :  but  if  It  was  not,  the  obli^fora 
^ere  nevertheless  bound  by  the  bond.  The 
decree  and  the  bond  certainly  left  Maxall 
and  wife  free  to  apply  the  money  to  the 
building  of  a  new  house,  or  to  any  other  pur- 
pose they  tboug-ht  proper  ;  but  the  applica- 
tion they  made,  or  any  application  they 
might  have  made  of  it,  could  not  affect  the 
right  of  the  devisees  in  remainder  to  call  for 
the  money  at  mra.  Haxall's  death.  2.  Sup- 
posing, however,  that  the  decree  and  bond 
left  the  question  open,  they  maintained,  that 
the  devisees  in  remainder  became  entitled  to 
call  for  the  money,  and  the  whole  of  the 
money,  after  the  expiration  of  mrs.  Haxall's 
life  estate.  The  will  of  the  testator 
Thomas  Shore,  far  from  indicating  any 
destination  of  the  money  which  might 
accrue    upon     the     policy     of     insurance 

in  case  of  loss,  to  the  purpose  of  re- 
547      building,  "tnade  no   mention   of  It   or 

allusion  to  it.  And  this  distinguished 
the  present  case  from  that  of  Norrisv.  Har- 
rison ;  certaioly,  according  to  the  vicecban- 
cellor's  exposition  of  that  case  in  Noble  v. 
Cass.  If  the  covenant  of  insurance  to  the 
assured,  his  heirs  and  assigns,  ran  with  the 
land,  so  as  to  give  the  heirs  and  devisees  of 
the  land,  each  pro  interesse  suo,  a  right  to 
recover  compensation  for  loss;  yet  it  gave 
them  a  title  only  to  recover  compensation  in 
damages.  The  policy  of  insurance,  and  the 
rights  of  the  covenantee,  his  heirs  and 
^gns,  under  it,  were  personal  property :  the 
damages  when  recovered  by  the  devisee  of 
the  covenantee,  were  merely  personal.  Nor 
was  there  any  principle  of  law  or  equity 
which  required  tiie  application  of  the  money 
recovered  to  the  purpose  of  rebuilding,  so  as 
to  make  it  quasi  real.  They  referred  to  Piatt 
on  Covenants  p.  183,  197-203;  Ellis  on  In- 
anrance  81-87,  where  all  the  cases  are  col- 
lected. They  relied  chiefly  on  Leeds  v. 
Cheetham,  1  Sim.  146  ;  Noble  v.  Cass,  2  Sim. 
343;  2  Condens.  Eng.  Ch.  Rep.  74,447.  In 
the  case  of  Parry  v.  Ashley,  3  Sim.  97,  S 
Condens.  Eng.  Ch.  Rep.  31,  it  was  held,  that 
the  insurance  money  due  for  the  loss  of  a 
house  on  which  an  annuity  was  charged, 
stood  in  the  place  of  the  house  as  a  security 
to  the  annuitant;  but  the  court  impounded 
the  money,  and  would  not  permit  it  to  be 
paid  to  the  owner  of  the  fee,  though  she 
asked  it  with  a  declared  purpose  to  apply  it 
to  rebnild  the  house.    They  said,  a  testator 


holding  a  policy  of  insurance  of  a  house 
might  by  hia  will  annex  it  to  the  land,  and 
appropriate  the  insurance  money  in  case  of 
loss  to  the  purpose  of  rebuilding ;  or  the 
money  might  be  destined  to  reinstate  the 
property,  by  the  express  contract  of  the  par- 
ties to  the  policy  of  assurance ;  and  by  the 
statute  14  Geo.  3,  ch.  78,  the  insurance  money 
due  on  policies  of  insurance  in  London,  must 
be  applied  to  rebuilding  ;  but  independently 
of  express  appropriation  by  will  or  con- 
tract or  statute,  there  was  no  general 
•rule  of  equity  that  required  the  insur- 
ance money  to  be  appropriated  to  re- 
building, for  the  benefit  of  lessee  or  landlord, 
tenant  for  life  or  remainderman.  To  hold 
Haxall  and  wife  had  a  right  to  apply 
naurance  money  to  the  building  of  a  new 
house,  and  by  so  expending  it,  to  exempt 
themselves  from  accountability  to  the  devi- 
s  in  remainder  for  the  money,  would  be, 
effect,  to  recognize  a  right  in  a  tenant 
for  life  of  personal  property,  to  convert  the 
remainder  expectant  on  the  life  estate  into 
il  property  without  the  concurrence  of  the 
remainderman  ;  and,  in  the  present  instance, 
work  a  material  change  in  the  rights  of 
the  parties  ;  since  if  the  fund  remained  un- 
converted, the  husbands  of  the  devisees  in 
linder,  upon  their  marriage,  acquired 
marital  rights  in  so  much  personal  property 
of  their  wives,  whereas  if  converted,  they 
could  only  acquire  marital  rights  in  their 
real  property.  3.  Taking  the  subject  to  be 
personal  property,  when  the  devisees  of  the 
remainder  married,  their  husbands  respec- 
tively acquired  inchoate  rights  in  it.  which 
would  become  absolute,  in  the  event  that 
they  and  their  wives  survived  the  tenant  for 
"fe,  and  then  reduced  it  into  possession,  in 
'hich  case  the  husbands  would  be  entitled  to 
it  jure  mariti,  or  in  theeventof  the  husbands 
Drviving  the  wives,  in  which  case  they 
'ould  be  entitled  to  recover  it  as  administra- 
jrs  of  their  wives,  and  then  to  hold  it  as 
their  own  property.  Therefore,  the  debt  due 
from  Hazall  and  wife  for  the  money  In  ques- 
tion was  not,  in  the  event  which  has  ac- 
tually occurred,  a  debt  due  to  mrs.  Shippen 
and  mrs.  Gilliam,  but  a  debt  due  to  their 
husbands  Then,  surely,  no  gift  of  real 
estate  made  by  the  stepfather  and  the  mother 
to  the  wives  could  be  a  satisfaction  of  the 
claims  of  the  husbands.  And  4.  it  was  only 
necessary  to  advert  to  the  true  state  of  the 
rights  of  the  parties  in  the  subject,  to 
ascertain,  that  the  claim  to  have  the  ac- 
tual value  of  the  new  house  as  il  stood 
at  mrs.  Haxall's  death  discounted 
S49  "from  the  debt,  was  untenable.  The 
state  of  the  case  as  to  this  point,  was 
simply  this  ;  Haxall  and  his  wife  put  valua- 
ble improvements  on  land  of  which  she  was 
tenant  for  life,  and  those  improvements  de- 
volved, along  with  the  land,  at  her  death,  to 
her  daughters,  who  were  entitled  to  the 
remainder  in  fee.  and  who,  at  the  time  the 
remainder  *ell  in,  were  married  women. 
Their  husbands  could  not.  on  any  principle, 
be  held  to  make  compensation,  out  of  their 
own  money,  for  improvements  voluntarily 
put  on  the  real  estate  of  their  wives.  Now, 
the  money  In  question  was  the  money,  the 
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absolute  property,  of  the  husbanda,  though 
they  acquired  it  by  their  marriage.  The  dev- 
isees' in  remainder  were  nowise  boand  to 
give  naming  to  Haxall  and  wife,  that  if 
they  expended  the  insurance  money  in 
rebuilding,  the  money  would  oevertheless  be 
demanded  after  mrs.  Haxall's  death :  the 
decree  of  June  1814  gave  them  full  warn- 
ing. The  remaindermen  had  do  right  to 
object  to  the  application  which  was  made  of 
the  mooey,  or  to  any  other  application  that 
might  have  been  made  of  it ;  the  payment  of 
the  money  to  them  when  their  right  should 
accrue  was  secured,  and  that  was  all  they 
had  a  right  to  ask. 

TUCKER,  P.  Upon  mature  con^deration 
of  this  case,  and  of  the  very  able  argument 
on  both  sides,  I  regret  to  be  compelled  to 
give  my  judgment  in  favour  of  the  appellees  : 
I  regret  it  because  it  ia  certainly  a  case  of 
some  hardship  on  the  appellants,  and  those 
for  whom  their  testator  was  the  surety, 
since  the  appellees,  by  this  decision,  will  get 
both  the  newly  erected  building  and  the 
whole  of  the  insurance  money  which  was 
paid  for  that  which  was  consumed. 

At  the  very  first  step  in  this  investigation, 
we  are  met  by  the  decree  of  June  1814.  That 
decree  Iconsider  as  conclusive  of  the  rights  of 

the  parties  to  it,  and,  whether  right  or 
550      wrong,  decisive  of  the  questions  *now 

again  brought  before  the  court.  The 
bill  Bled  by  Haxall  and  wife  sets  forth  the 
burning  of  the  mansion  house,  their  purpose 
to  rebuild  it  with  the  insurance  money,  and 
the  refusal  of  the  Mutual  Assurance  Society 
to  pay  it  to  them,  and  prays  a  decree  that 
the  money  should  be  paid  to  them  for  that 
purpose.  The  decree  simply  orders  a  pay- 
ment of  the  whole  insurance  money  to  the 
plaintiffs,  declaring  mrs.  Haxall's  right  "to 
the  use  of  the  money  in  like  manner  as  she 
would  have  t>een  entitled  to  the  use  of  the 
house  itself ;"  that  is,  tu  the  uncontrolled 
use  of  it  (the  money)  during  her  life,  but  to 
be  paid  over  to  those  in  remainder  at  her 
death.  It  gave  no  authority  to  rebuild  at  the 
charge  of  the  daughters,  nor  did  it  limit  the 
life  owner  in  the  manner  of  using  the  fund. 
She  had  the  absolute  use  of  it  during  her 
life,  and  was  not  bound  or  required  to  use  it 
in  rebuilding.  It  might  have  been  employed 
in  trade  or  speculation,  and  the  parties  in 
remainder  could  not,  after  that  decree,  have 
arrested  such  an  employment  of  the  capital. 
Alt  their  right  was  to  have  it  returned  at 
the  expiration  of  the  life  estate.  Such  was 
obviously  the  effect  of  the  decree;  and,  ac- 
cordingly, the  plaiutiffs  were  required  to 
give  bond,  before  they  should  have  the  bene- 
fit of  it,  to  the  two  daughters  for  the  pay- 
ment of  the  principal  money  immediately 
upon  the  death  of  the  mother.  The  plaintiffs 
seem  to  have  hesitated.  The  court  had  dis- 
approved the  idea  of  the  assurers,  which 
confined  mrs.  Haxall  to  the  intereat,  since  in 
that  mode  she  did  not  enjoy  the  money  as 
she  was  entitled  to  enjoy  the  house.  The 
use  of  the  money  was  not  necessarily  meas- 
ured by  the  interest,  and,  therefore,  the 
money  itself  was  decreed  to  her  and  her  hus- 
band for  her  life,  the  repayment  being 
secured  by  bond  ;  and  thus  she   would  truly 


enjoy  the  money  as  she  would  have 
enjoyed  the  use  of  the  house.  Yet  for 
nearly  two  years  the  plaintiffs  delayed 
giving  the  bond.  At  length,  they  did 
give  it,    conformably    to   the   decree, 

551  'which  after  such  a  lapse  of  time  must 
have   been   well   understood,    and    by 

entering  into  the  obligation  under  it,  they 
assented  to,  ratified  and  confirmed  it,  and 
made  themselves  absolutely  debtors  to  the 
devisees  in  remainder  for  the  whole  insur- 
ance money  at  the  mother's  death.  Had  the 
chancellor  designed  to  sanction  the  rebuild- 
ing at  the  children's  expense,  the  decree  and 
the  bond  would  have  been  in  the  alternative, 
either  to  rebuild,  or,  on  failure  to  do  so,  then 
to  refund.  But  the  decree  is  absolute,  that 
they  shall  have  the  use  of  the  money  for 
life,  and  that  the  daughters  shall  have  the 
money  at  the  mother's  death.  This  decree 
is  unassaiiable.  The  plaintiffs,  having  ac- 
quiesced in  it,  and  indeed  acted  under  it, 
cannot  gainsay  it,  or  vacate,  or  modify,  the 
bond  given  under  it.  To  say  that  the 
daughters  shall  not  have  the  money,  but 
shall  have  the  buildings  in  satisfaction  of 
it,  is  to  contradict  the  bond.  To  contradict 
the  bond,  which  follows  the  decree,  is  to  con- 
trovert the  decree  ;  and  this  cannot  now  be 
done  even  by  appeal,  and  much  less  when 
thus  assailed  collaterally  only.  That  decree, 
therefore,  I  conoeive,  is  conclusive  upon  the 
question  of  the  plaintiffs'  claim  to  have  the 
money  for  the  purpose  of  rebuilding  at 
the  joint  charge  of  the  life  owner  and  those 
in  remainder. 

I  am,  however,  clearly  of  opinion,  that 
that  decree  was  right.  Conceding  that  the 
covenant  of  assurance,  being  with  the  cov- 
enantee, his  heirs  and  assigns,  enured  to  the 
benefit  of  all  who  had  any  title  in  the  prem- 
ises, in  proportion  to  their  respective  inter- 
ests ;  conceding  that  the  tenant  for  life  is 
not  chargeable  for  waste  and  for  the  value 
of  the  building,  according  to  the  doctrines 
anterior  to  the  statute  6  Ann.  ch.  31,  1 
Wms.  Saund.  323b,  7  Bac.  Abr.  Waste.  C 
p.  256,  and  waiving  the  question  how  their 
respective  proportions  are  to  be  ascertained  ; 
still  it  is  obvious,  that  the  tenant  for  life 
could  have  no  superior  right  over  those  in 
remainder,  to  the  disposition  of  the  in- 

552  so  ranee   money.    Unless   "there    was 
an  equity,   as  is  contended,   that   the 

mooey  paid  for  the  building  that  was 
burned  should  go  to  rebuild  it,  as  that  was 
the  purpose  for  which  it  was  destined  (a 
question  to  be  presently  examined),  it  seems 
undeniable,  that  mrs.  Haxall  could  have  no 
right  to  insist,  that  a  fund  in  which  her 
daughters  were  equally  interested,  should  t>e 
invested  in  any  manner  without  their  assent 
or  against  their  wishes.  Being  entitled  to 
its  use  for  life,  indeed,  she  might  have  used 
it  during  life  as  she  pleased,  but  she  could 
have  no  right  so  to  use  it  as  to  affect  or 
impair  their  right  to  the  use  of  the  money 
itself  after  her  death.  Unless  all  therefore 
concurred  in  this  conversion  of  personalty 
into  realty,  neither  could  so  convert  it. 
There  was,  then,  no  power  in  Haxall  and 
wife  to  make  the  conversion  without  the 
assent  of  the  daughters. 
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fants  and  could  not  assent.  Moreover, 
Stiippea'e  marriage,  at  least,  was  prior  to 
the  rebuilding-  Immediately  upon  his  mar- 
riage, hia  marital  rights  to  a  moiety  of  this 
fund  as  money  attaclied.  It  was,  indeed, 
but  a  chose  in  action  ;  but  still  it  would  be- 
come his,  upon  his  reduciag  it  into  posses- 
Bton,  and  it  has  now  become  absolutely  hie 
by  the  judgment  upon  the  bond,  which  he 
may  enforce  in  his  own  right  and  not  as 
administrator  of  his  wife.  What  right, 
then,  had  the  tenant  for  life,  without  his 
assent,  to  convert  this  money,  which  would 
belong  to  him  as  personalty,  into  real  estate 
to  which  he  would  have  no  title  whatever, 
unless  he  had  a  child,  and  then  only  the  title 
of  a  tenant  by  the  curtesy  ?  The  law  recog- 
nizes no  such  power  in  one  person,  to  dispose 
of  and  change  and  annihilate  the  rights  of 
others.  And  here,  if  the  fund  co  " 
money,  Shippen  is  entitled  to  four 
thousand  dollars ;  but  if  the 
the  money  into  land  is  recognized,  he  may 
not  have  title  to  any  thing;  for  non  constat 
that  he  would  t>e  even   tenant   by   the   cur- 

553  "That  I  have  not  assumed  too  much 
in  asserting  the  husband's  right  to  the 

insurance  money,  may  be  safely  affirmed. 
Though  it  be  a  covenant  real  for  upholding 
the  estate,  yet  if  the  insurers  refuse  pay- 
ment, the  action  against  them  is  for  damages, 
and  damages  only  can  be  recovered.  It  is 
tmly  said  by  vicechancellor  Leach  in  Noble 
V.  Cass,  that  with  respect  to  injuries  to  land 
for  which  damages  are  to  be  recovered  in  a 
personal  action,  the  person  who  brings  the 
action  is  entitled  to  the  damages;  and,  ac- 
cordingly, he  held,  that  the  damages  recov- 
ered for  a  breach  of  a  covenant  running  with 
the  land  belonged  to  the  person  who  recov- 
ered tbem,  and  are  not  to  be  considered  as  a 
part  of  the  inheritance.  Now  on  this  cove- 
nant of  insurance,  the  wife  could  not  sue 
alone.  Her  husband  must  join  even  in 
actions  relating  to  her  real  property  ;  1  Bac. 
Abr.  Baron  and  Feme.  K.  p.  499 ;  1  Chitt. 
Plead.  17,  and  if  he  recovers  damages,  they 
at  once  become  his  absolutely  ;  he  puts  them 
in  his  own  pocket  without  accountability  to 
any.  This  occurs  in  various  instances, 
seemingly  at  the  greatest  hardship.  It  hap- 
pens even  in  those  cases  where  the  damages 
which  thus  become  his,  are  retribution  for 
realty  which  never  could  have  l>ecome  his, 
and  where  the  apparent  relation  between  the 
damages  and  the  reparation  of  the  estate 
would  seem  plain  and  palpable.  Thus,  if  he 
sues  upon  a  covenant  of  seisin,  in  which  the 
value  of  the  estate  may  be  the  measure  of 
damages,  those  damages  are  not  applied  to 
purchase  a  new  estate  for  the  wife,  but  they 
become  his  own.  The  wife  loses  her  real 
estate,  and  the  husband  pockets  its  value. 
So,  in  an  action  on  a  covenant  for  quiet 
enjoyment,  or  of  warranty,  or  for  renewal  of 
a  lease,  the  wife's  retribution  for  her  real 
estate  goes  into  her  husband's  hands.  So  in 
action  on  a  covenant  to  repair  or  to  rebuild, 
the  damages  assessed  must  be  adequate 

554  to  repairing  or  rebuilding  *the  prem- 
ises,    Shortridge   v.     Lamplugh,    L.d- 

Raym.  798t  yet  these  damages  the  husband '  pendent  contracts  between  the  insurers  and 


.  and  there  is  no  equity  to  compel 
him  to  lay  ont  the  money  in  repairing  or 
rebuilding  his  wife's  houses.  "A  court  of 
equity"  (says  the  vicechancellor,  in  Noble 
V.  Cass),  "  never  holds  that  damages  are  any 
thing  but  the  personal  estate  of  the  person 
who  recovers  them,  and  I  should  be  intro- 
ducing a  new  equity  if  I  were  to  hold  the 
damages  recovered  for  breach  of  covenant 
running  with  the  land,  to  be  a  part  of  the 
inheritance." 

Upon  these  principles  then,  this  court  must 
consider  the  tponey  due  by  the  insurance 
society,  for  which  the  decree  was  rendered 
in  June  1814,  as  a  chose  in  action,  which  Ship- 
pen  became  entitled  to  on  his  marriage,  and 
which  upon  the  death  of  the  widow  he  would 
have  been  entitled  to  demand  by  suit,  if  its 
payment  had  not  been  secured  by  bond. 
Upon  these  principles  too,  the  court  in  1814 
was  right  in  considering  this  money  as  per- 
sonal estate  of  the  infants,  and  to  be  secured 
to  them  as  such-  The  bond  by  which  it  was 
secured  became,  as  to  a  moiety,  the  property 
of  Shippen,  as  soon  as  he  married,  and  he  ^as 
since  made  it  absolutely  his  own  by  recover- 
ing a  judgment  upon  it.  The  other  moiety, 
in  like  manner,  belonged  to  Gilliam. 

In  this  view  of  the  case,  it  is  manifest  that 
the  tenant  for  life  could  not  lawfully  deprive 
the  appellee  Shippen  of  his  marital  right  to 
sue  for  this  money  to  which,  when  recovered, 
he  would  have  absolute  right)  by  converting 
it  into  realty,  to  which  he  would  have  no 
title.  And  this  furnishes  a  sufficient  answer 
to  the  idea,  that  the  case  resembles  the  pay- 
ment of  a  debt  by  a  gift  or  legacy  :  for,  in 
those  cases,  the  gift  or  legacy  may  not  only 
tw  rejected  by  the  party,  but  it  goes  to  him 
who  is  in  fact  the  creditor.  But  here,  the 
supposed  gift  of  the  buildings  is  to  the  own- 
ers of  the  realty,  instead  of  the  husbands 
who  are  entitled  to  the  money.  The  gift, 
therefore,  does  not  enure  to  the  owners  of 

the  debt. 
S55  *Unless,   therefore,  it  can  be  shewn 

that  the  insurance  money  ought  to  be 
applied  to  the  purpose  for  which  it  is  said 
to  be  destined,  there  would  seem  to  be  little 
foundation  for  the  pretensions  of  the  ap- 
pellees. Let  us  then  enquire  how  stands  the 
law  in  this  regard-  The  position  seems  to 
me  to  be  a  misapprehension  of  the  law  of  in' 
surances  against  fire.  In  the  case  of  Vivian 
V-  Champion,  1  Salk.  141,  2  Ld,  Kaym-  1125. 
lord  Holt  indeed  observed,  in  relation  to 
damages  recovered  from  a  tenant  for  99 
years  on  a  covenant  to  repair,  that  the  dam- 
ages should  be  sufBcient  to  put  the  premises 
in  repair,  and  the  plaintiff  ought  in  justice  to 
apply  them  to  that  purpose.  How  he  was  to 
be  compelled  to  do  so,  and  whether  the 
obligation  was  to  be  held  to  be  perfect  o 

imperfect,  does  not  appear.     " 

it  to  be  perfect,  there  are  stri 
compelling  such  an  applicatic 
in  the  case  of  a  tenant  who  ii 
to  his  landlord,  and  who  ■ 
equitably  entitled  to  have  the  benefit  of  the 
damages  to  put  the  property  in  the  stipulated 
state  of  repair.  But  as  to  policies  of  insur- 
:,  they    are  considered    as  distinct,  i'    ' 
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the  insured.  If  the  covenant  does  not  name 
the  heirs,  the  executors  of  the  insured,  and 
not  the  heirs,  will  be  entitled  to  the  proceeds 
of  the  policy,  and  those  proceeds  will  go  to 
pay  debts,  instead  of  being-  applied  to  rebuild 
houses;  Ellis  on  Insurance,  84,  5.  "As  a 
e:eneral  rule,"  says  mr.  Hovenden  in  his  note 
on  Mildmay  v.  Folgham,  I  Hovend.  Supp. 
305,  "policies  of  insurance  are  not  attached 
to  the  realty,  nor  do  they  in  any  manner  g-o 
with  the  same  as  incident  thereto,  by  any 
conveyance  or  assignment;"  citinj;  Lynch 
V.  Dalzell,  4Bro.  P.  C.  431.  Accordingly,  in 
the  case  of  Mildmay  v.  Folg-ham,  3  Ves.  471, 
where  the  policy  was  made  payable  to  the 
insured,  her  executors,  administrators  and 
assigns,  the  lord  chancellor  refused  to  make 
the   executor   a   trustee    for    the  heir 

556  Where  however,  as  in  *our  insurances, 
the  policy  binds  the  insurers  to  pay  to 

the  insured,  his  heirs  Ac.  the  policy  mnst  be 
considered,  I  conceive,  as  a  covenant  real, 
of  which  the  heir,  and  not  the  executor,  must 
have  the  benefit.  Still  it  does  not  follow, 
that  when  the  money  is  paid  to  the  heir,  he 
is  bound  to  lay  it  out  in  rebuilding  :  and  if, 
as  usually  happens,  there  are  several  heirs. 
it  is  not  perceived  that  either  has  a  right  to 
insist  that  the  others  shall  unite  with  him  in 
rebuilding-  the  premises.  The  insurance  is  a 
compensation  for  a  loss,  and  when  that  com- 
penkation  is  paid,  it  is  money  in  the  hands  of 
the  assured,  of  nhich  they  may  dispose  at 
pleasure.  The  law  of  contribution  has  no 
application  to  the  case.  That  Ian  has  strict 
application,  indeed,  where  property  held  in 
common  needs  repair :  for  there,  it  is  in  exist- 
ence, and  each  has  a  right  to  keep  it  in 
existence,  and  to  make  all  essential  repairs 
at  the  joint  expense  of  all.  But  where  the 
bnilding-s  on  an  estate  are  destroyed,  the 
question  is  one,  not  of  repair  of  what  exists 
and  is  held  in  coraraon,  but  of  building  out 

cannot  compel  another  to  build  on  their  va- 
cant lot,  however  it  may  be  to  their  advan- 
tage. BO  one  heir  cannot  compel  the  others 
to  rebuild  a  house  that  has  been  destroyed. 
Still  less  can  the  tenant  for  life;  for  betweeti 
him  and  the  remainderman  there  is  no  com- 
munity of  interest.  On  the  contrary,  their 
interests  are  conflicting-;  for  if  the  remain- 
derman is  compelled  to  spend  his  money  in 
rebuilding,  peradventurc  the  life  owner  may 
live  till  it  falls  into  decay  and  becomes 
useless;  or  it  may  again  be  consumed  by  fire, 
and  then  he  will  have  no  retribution.  Ac- 
cordingly, as  between  tenant  and  landlord, 
the  landlord  who  receives  insurance  money 
cannot  be  compelled  to  rebuild,  nor  indeed  is 
he  even  compellable  to  repair,  but  that  duty, 
to  a  certain  extent,  rests  upon  the  tenant. 
See  Ellis  on  Ins.  82;  Leeds  v.  Cheetham,  1 
Sim.  146.  In  the  case  at  bar,  it  must  be 
conceded,    that    however   ruinous   the 

557  -■buildings    might    have   become,    the 
tenant  for  life  could  have  demanded 

no  aid  for  repairs,  but  would  have  been 
bound  at  her  own  expense  to  keep  the  prop- 
erty in  repair.  By  what  right,  then,  could 
she  demand  that  the  devisees  in  remainder 
should  expend  their  funds  in  rebuilding  the 


what  right  could  she  demand,  after  the 
marital  rights  attached,  that  the  husband 
should  expend  what  had  become  his  funds, 
in  rebuilding  a  house  which  never  might 
become  his  ? 

Much  reliance  was  placed  on  the  case  of 
Norris  v.  Harrison,  2  Madd.  Ch.  Rep.  268. 
The  various  reasons  for  that  decision  are  so 
thrown  together  by  vicechancellor  Plumer, 
that  it  is  difficult  to  extract  any  distinct  prin- 
ciple applicable  to  this  case  from  his  opinion. 
There  are  some  expressions  which  seem  to 
indicate  the  idea,  that  the  insurance  money 
ought  of  right  to  he  employed  in  rebuilding, 
and  the  court  repelled  the  claim  of  the  re- 
mainderman to  that  portion  of  it  which  had 
been  so  employed,  since  it  had  been  "  laid  out 
on  the  estate  for  the  very  purpose  to  which 
it  was  originally  destined."  Yet,  in  decid- 
ing upon  the  right  to  the  unexpended  balance 
of  the  insurance  fund,  he  rests  so  strongly 
on  the  intention  of  the  testator  W.  Bell's 
will,  as  to  induce  the  belief  that  upon  that 
intention  depended  the  character  of  the  fund, 
as  real  or  persona!.  I  think,  however,  upon 
the  whole,  that  there  is  sufficient  evidence 
that  the  vicechancellor  did  look  upon  the  fund 
as  one  properly  devoted  to  rebuilding  the 
premises,  or  to  the  erection  of  some  other 
equivalent  building  on  theeatate.  But  in  the 
subsequent  case  of  Noble  v.  Cass,  vicechan- 
cellor Leach  did  not  consider  his  predecessor 
as  settling  any  such  general  principle,  but  as 
deciding  the  case  upon  the  acts  of  the  party 
and  the  particular  expressions  in  the  will. 
If  the  case  of  Norris  v.  Harrison  does  deter- 
mine  that    the   insurance    money    must   be 

applied    to    rebuilding    the    premises, 
S58     "then  I  can  only  say  that  I  cannot 

acquiesce  in  any  such  opinion.  The 
covenant  does  indeed  run  with  the  land,  and 
enure  to  the  benefit  of  all  who  have  title  to 
the  estate,  according  to  their  respective  in- 
terests. But  the  damages  (or  insurance 
money)  when  recovered,  are  not  to  be  consid- 
ered as  part  of  the  inheritance.  They  are  a 
sum  in  gross,  belonging  to  the  parties  ac> 
cording  to  their  respective  interests.  There 
is  no  authority  for  the  principle,  that  an 
equity  attaches  to  the  damages  recovered  at 
law,  to  give  them  the  particular  destination 
of  rebuilding  the  premises  for  the  loss  of 
which  they  were  recovered.  Such  a  doctrine 
would  be  unreasonable  and  difficult  of  exe- 
cution ;  unreasonable,  because  it  might  well 
be  to  the  interest  of  the  reversioner  that  the 
houses  should  not  be  rebuilt,  either  because 
of  the  depreciation  of  the  property  or  for 
other  causes;  difficult  of  execution,  because 
one  party  might  oppose  a  rebuilding  accord- 
ing to  the  former  fashion,  and  the  other 
insist  upon  it,  and,  in  case  of  difference,  the 
court  must  interfere  to  settle  and  adjust  these 
Lsputes,  involving  petty  details, 
g  and  unworthy  of  the  tribunals 
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There  is  nothing  to  bind  him  to  rebuild. 
And  if  he  gives  the  property  to  A.  for  life, 
remainder  to  B.  he  does  not  give  to  either 
aaj  right  to  demand  the  concurrence  of  the 
other  in  rebuilding  the  premiies.  As  aesign- 
eea,  each  has  a  right  to  benefit  in  the  cove- 
nant proportioned  to  his  interest,  and  each 
has  his  distinct  action  at  law.  Attersoll  v. 
Stevens.  1  Taunt.  183.  Perhaps  there  is  no 
method  better  adapted  to  effect  the  ends  of 
justice,  than,  through  a  court  of  equity, 
559  to  decree  the  whole  money  "to  the  ten- 
ant for  life  for  his  use  during  life, 
taking  care  to  secure  repa;yment  to  the  re- 
mainderman upon  the  tenant's  death.  This 
is  the  course  which  the  chancellor  pursued 
in  1814,  and  which,  upon  the  whole,  J  think 
is  to  l>e  approved. 

It  remains  but  to  aay,  that  I  think  the  ten- 
ants for  life  cannot  tie  sustained  in  their 
gratuitous  act,  by  the  allegation  that  thepar- 
ties  stood  by  and  did  not  warn  them  against 
proceeding.  It  has  been  well  said,  that  the 
decree  itself  was  a  warning ;  the  bond  was 
a  warning ;  and  non  constat,  that  notice  was 
ever  given  to  those  in  remainder,  that  an 
attempt  would  be  made  to  charge  them. 
They  had  no  right  or  reason  to  suppose,  after 
that  decree,  and  while  they  held  the  absolute 
bond  for  repayment,  that  the  tenants  for 
life  were  building  at  their  charge.  They  had 
therefore  no  reason  for  interfering  with  the 
proceeding;  for  if  the  tenants  chose  to  re- 
build at  their  own  expense,  there  was  no  one 
who  could  gainsay  it. 

BROOKE  and  CABELL,  J.,  concurred. 

STANARD,  J.,  said,  he  entirely  concurred 
with  the  president,  in  the  general  principles 
stated  in  his  opinion,  but  he  doubted, 
whether,  considering  the  circumstances  of 
the  particular  case,  the  actual  value  of  the 
new  house  put  on  the  premises,  as  it  stood  at 
the  time  of  mrs.  Hazall's  death,  ought  not  to 
be  allowed  to  the  appellants,  and  set  off 
against  the  debt.  He  inclined  to  the  opinion, 
that,  to  this  extent,  the  appellants  were  en- 
titled to  relief. 

Decree  affirmed. 


£60  "Watkins  and  Wife  v.  Carlton. 

Jan  nary,  WW.  Blchinond. 

(Absent  BBOOBK  and  Parksb.  J.) 
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'[.  and  made  part  of  tbe  record ;  tbe  coart  ol 
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il  Cliucsry-Ccrtlflcatc  of  Venllct-What 
-In  Lamberts  t.  Cooper.  29  Oratt  w,  the 
court.  In  speaklns  of  tbe  prluclpal  case,  said : 
"That  case  does  not.  however,  decide  chat  a  bill  of 
exceptions  Is  not  aecessarr  upon  tbe  triiil  of  an 
Innc  oat  of  chancery.  It  merely  decides  that  when 
cxcepUousare  Died  tooplDiona  of  the  court  and 
made  a  part  of  the  record,  and  the  court  of  law  cer- 
tlfles  the  verdlcC  altboUEh  It  does  not  expressly 
certify  the  exceptions,  yet  all  tbe  proceedlnss  upon 
the  trial  of  the  iBanea  spread  upon  the  record 
thereof,  constitute  part  of  the  certlOcate  of  the  ver- 


issnes.  spread  npon  tbe  record  thereof,  constitute 
part  of  the  certificate  of  tbe  verdict,  and  irllh  it 
become  part  of  tbe  chancery  record. 
Suw— Impraperly    Orilcred—  Appeilsla    PraetiG*.  —  A 

court  of  chancery  directs  Issues  of  fact  to  be 
tried  at  law.  without  evidence  resnlarly  taken 
before  tbe  cOQrt.  lOQCbinff  the  facta  to  which  the 
iHSQcs  relate;  but  there  was  evidence,  which.  If 
regular,  would  have  rendered  the  order  for  the 
Isauea  proper:  Held,  that  If  the  appellate  court 
should  set  aside  tbe  fBBues.  for  ttelns.  Id  tbe  actual 
Btateof  the  case.  Improperly  ordered.  It  should, 
under  such  cf re um stances,  remand  the  cauBe  to 
the  court  of  chancery,  where  the  evldeocemay  be 
regularly  taken,  and  thereupon  the  iBsnes  ordered 

liilBnts-L«(ltIoacy— EvMMKC.t— J.    C    and    S.    bis 
wife  l>elDg  both  white  persoas.  a  child  Ih  born  of 
the  wlfedurlne  tbelr  wedlock  and  cohabitation; 
upon  the  trial  of  an  iBsue.  whether  thlBchlld  Is  the 
legitimate  child  of  the  husband,  evidence  that  the 
childisamulatto.  and  tbatin  the  course  of  nature 
a  white  man  and  white  woman  canuot  procreate  a 
mulatto.  Is  admissible  and  proper. 
John  Carlton  late  of  the  county  of  King  & 
Queen,  some  three  or  four  years  before  his 
death,  made  and  published  his  last  will  and 
testament,     whereby     he    devised     and   be- 
queathed his  whole  estate,  real  and  personal, 
to  his  two  children  Mary  and  Thomas  Carl- 
ton.    For  his  wife,  Sarah  Carlton,  he  made 
no  provision  whatever ;  nor  did  he  make  any 
provision  for,  or  any  mention  of,  a  child  of 
which  his  wife  was  then  enseint,  bom  about 
six  months  after  the  making  of  his  will,  and 
while  the  hnsband   and  wife  were   cohabit- 
ing, who  was  called  William;   this  after- 


and  with  It  becomes   part  o 


e  chancery 


And.  to  the  point  that,  apon  all  trials  at  law  oi 
Issues  out  of  chancery,  all  tbe  proceedings  upon  tbe 
trial  of  the  Issues  as  spread  upon  tbe  record 
thereof,  couBlltnte  part  of  the  certificate  of  the  ver- 
dict, and  with  It  becomes  part  of  the  chancery 
record,  the  principal  case  was  cited  In  Henry  v, 
DavlB.  7W.  Va.  TIB.  See  further,  monographic  no(« 
on  "Issue  Out  of  Chancery"  appended  to  Lavell  v. 
Gold,  2&aratt.  ITS. 

SsSH-New  Trial— Rule  OavemiaE.-^ Although  er- 
rors may  have  been  committed  by  the  law  court  In 
the  trial  of  an  issue  ont  of  chancery,  in  admitting 
or  rejecting  evidence,  or  In  giving  or  refusing  In. 
Btructlons.  yellt  thechancellor  Is  of  opinion  that  the 
verdict  was  nnaffeciedliy  Buch  errors,  oris  satlsfled 

result  ought  not  to  have  been  different,  had  there 
Ireen  no  error  In  the  trial  of  the  Issue,  he  may  re- 
fuse to  order  a  new  trial  and  enter  a  decree  In 
accordance  with  tbe  finding  of  tbe  Jury.  Repass  v. 
RlcbmoDd,  W  Va.  blB.  JO  5,  E.  ttep.  IM,  citing  the 
Brockenbrough  v.  Sidudle,  IT  Qratc. 
MauHon,  a  aratt.  ]>3.  and  Miller  v. 
7,  38  a.  E.  Rep.  3J7. 
r  a  new  trial  of  an  Issue  out  of  cban- 
made  to  the  court  of  chancery.  Reed 
a.  £36.  4  S.  E.  Rep.  tm.  citiue  the  prlnd- 
:kenbrough  V.  Spindle,  ITOratt.  3t,  aud 
Watt  v.  Starke,  101  U.  5.  »T,  36  Law  Ed.  fS& 

tlplsBts  —  LsKltlnacy  —  Evideocc.  —  See  mono- 
grapbic  noU  on  "Parent  and  CbtM"  appended  to 


principal  case 
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561  born  child  was  pretermitted  *in  the 
will.    The  testator  afterwards  became 

a  lunatic,  and  died  in  that  state. 

After  his  death,  doner  of  his  land  was 
aasig-ned  to  the  widow,  and  one  third  of 
his  slaves  to  hold  for  her  life,  under  an 
order  of  the  county  court  of  King  &  Queen. 
And,  afterwards,  by  a-  decree  of  the  same 
county  court  in  chancery,  the  testator's 
land,  including  that  assigned  to  the  widow 
for  dower,  was  divided  into  three  parts,  and 
one  third  part,  subject  to  the  widow's  dower, 
was  assigned  to  his  daughter  Mary,  who 
was  now  the  wife  of  William  Watkins,  and 
another  third  part,  likewise  subject  to  the 
dower,  to  his  soq  Thomas  Carlton  ;  and  the 
testator's  slaves,  except  those  assigned  to 
the  widow  for  life,  were  likewise  divided 
into  three  parti,  and  one  third  assiRned  to 
hia  daughter  Mary,  and  another  third  to  his 
son  Thomas.  Irhe  county  court  ordered 
the  other  third  part  of  the  land  and  slaves  to 
be  rented  and  hired  out ;  and  this  third 
part  was  the  subject  of  the  present 
controversy. 

In  1829,  WiUiam  Watkins  and  Mary  his 
wife  exhibited  their  bill  in  the  superior 
court  of  chancery  of  Richmond,  against 
Harris  Carlton  administrator  with  the  will 
annexed  of  the  testator  John  Carlton,  Sarah 
Carlton  his  widow,  Thomas  Carlton  his  son, 
and  the  child  William  born  of  his  wife  after 
the  making  of  his  will  (Thomas  and  William 
being  then  both  infants)  ;  wherein,  after  set- 
ting forth  the  facts  above  stated,  and  exhib- 
iting the  proceedings  of  the  county  court  of 
King  &  Queen  for  the  division  of  the  testa- 
tor's estate,  they  alleged,  that  the  afterbom 
child  William  was  in  facta  mulatto;  that 
the  testator  John  Carlton  and  his  wife  were 
both  white  persons,  and,  in  the  course  of 
nature,  the  husband  could  not  be  the 
father  of  the  mulatto  child  ;  that,  therefore, 
that  child,  though  bora  in  wedlock  and 
while  the  husband  and  wife  were  cohabiting, 
was  illegitimate,  and  consequently  was  not 
entitled  to  any  part  of  the  testator's 

562  estate.     And  the  bill  prayed,  "that  the 
child     William     should     be      declared 

illegitimate,  and  that  the  third  part  of  the 
testator's  land  and  slaves,  which  had  been 
reserved  by  the  decree  of  the  county  court  as 
before  mentioned,  should  be  decreed  to,  and 
divided  between,  the  defendant  Mary  and 
her  brother  Thomas. 

A  guardian  ad  litem  was  appointed  for  the 
infant  defendants  Thomas  and  William,  who 
put  in  answers  for  them.  The  answer  of 
Thomas  merely  insisted  on  his  legal  rights, 
and  submitted  them  to  the  judgment  of  the 
court.  The  answer  put  in  for  William, 
stated,  that  as,  according  to  the  plaintiffs' 
own  shewing  in  their  bill,  he  was  born  in 
lawful  wedlock  of  John  Carlton  and  Sarah 
his  wife,  he  was  therefore,  in  presumption 
of  law,  the  legitimate  child  of  the  said  John, 
and  he  submitted  to  the  court  whether  he 
could  now  be  declared  illegiti 
prayed  the  court  to  protect  his  rights.  The 
defendant  Harris  Carlton  answered,  that 
one  third  part  of  his  testator  John  Carlton's 
estate  had  been  reserved  by  the  county 


should  be  judicially  decided 
whether  he  was  entitled  thereto  or  not ;  and 
that  the  complexion  of  the  defendant 
William  was  such  as  to  cast  a  cloud  of  snspi- 
cion  on  his  legitimacy.  As  to  the  defendant 
Sarah  Carlton,  the  bill  was  taken  pro 
confesso. 

Several  depositions  were  taken  and  filed, 
upon  the  question  of  fact,  whether  the  child 
William  appeared  by  his  features,  hair  and 
complexion,  to  be  a  mulatto ;  but  thes« 
depositions  were  taken  without  notice  to  his 
guardian  ad  litem.  There  was,  however,  no 
exception  taken  to  them  for  want  of  notice, 
and  they  were  read  at  the  hearing. 

The  chancellor,  upon  the  hearing,  ordered 
that  issues  be  made  up  and  tried  at  the  bar 
of  the  circuit  court  of  King  &  Queen,  to  try 
and  ascertain,  by  the  verdict  of  a  jnry, 
whether  John  Carlton  deceased  was 
*or  was  not  a  whiteman  ?  whether  the 
infant  defendant  William  was  the  child 
black  or  of  a  white  father  ?  and  whether 
the  said  William  was  in  fact  the  lawfully 
begotten  child  of  the  said  John  Carlton  de- 
ceased, who  was  in  his  lifetime  the  husband 
of  Sarah  Carlton,  the  mother  of  the  aaid 
infant  defendant  7  And  that  the  verdict 
thereupon  be  certified  to  the  court  of 
chancery.  The  chancellor  added,  that  he 
confided  to  the  circuit  court,  to  assign 
counsel  for  the  infant  defendant  WiUiam, 
and  cause  him  to  be  produced  before  the  jury, 
if  to  that  court  tt  should  seem  proper,  and, 
in  general,  to  take  care  that  his  rights 
should  be  defended  and  protected. 

The  cause  was  subsequently  transferred  to 
the  circuit  superior  court  of  King  &  Queen, 
on  the  law  side  of  which,  under  the  order  of 
the  chancellor,  the  issues  to  be  tried  were 
pending. 

In  the  sequel  of  the  proceedings,  there 
were  several  depositions  regularly  taken  and 
filed,  on  tMth  sides,  touching  the  question 
whether  the  defendant  WiUiam  Carlton  was 
of  mixed  race  or  not. 

The  circuit  superior  court  of  King  A  Qneen 
ppointed  another  guardian  ad  litem  to 
defend  him  ;  and,  upon  his  motion,  made  an 
order  "  to  change  the  venue  in  the  cause  to 
the  circuit  superior  court  of  Essex  ;"  but  this 
order  did  not  appear  In  the  record  of  the  pro- 
ceedings in  the  former  court,  but  only  in 
that  of  the  proceedings  in  the  latter.  For, 
through  some  inadvertence,  or  mistake  (as  it 
seemed)  of  the  import  of  the  order  "to  change 
the  venue,"  instead  of  sending  the  iaanes 
only  to  the  circuit  superior  court  of  Essei, 
to  be  tried  on  the  law  side  thereof,  the  cause 
itself  was  transferred  to  that  court,  and 
thenceforth  proceeded  in  there,  on  its  chan- 
cery aide.  And  the  proceedings  in  the  two 
courts  of  King  &  Queen  and  of  Essex,  and 
after  the  transfer  of  the  cause  to  the  court  of 
Essex,  the  proceedings  on  the  law  side  in 
the  trial  of  the  issue,  and  the  proceed- 
564  ings  'on  the  chancery  side,  were  irregu- 
larly blended  and  confused. 

Upon  the  trial  of  the  issues,  the  plaintiffs 
filed  two  bills  of  exception  to  opinions  of  the 
court.  1,  The  first  stated,  that  evidence  was 
introduced  on  the  part  of  the  defendant  Wil- 
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Sarah  Carlton,  and  that  be  was  born  of  Sarah 
duriDg-  the  lawful  wedlock  of  John  and  Sarah, 
and  at  a  time  when  bj  the  laws  of  nature  the 
hnaband  might  have  been  his  father;  and 
then,  the  plaintiffs  offered  evidence  to  prove 
the  defendant  William's  illsgitimacy,  by 
proving  that  he  was  a  mulatto,  and  that  hia 
mother  Sarah  and  her  hnaband  John  Carlton 
were  both  white  persona  :  whereupon,  the 
counael  for  the  defendant  William  objected, 
and  moved  the  court  to  exclude  such  evidence 
to  prove  his  illegitimacy,  unlcaa  the  plaintiffs 
should  firat  adduce  evidence  to  prove,  either 
that  John  Carlton  was  physically  incompe- 
tent to  beget  a  child,  or  that  he  had  no  sex- 
ual intercourse  with  hia  wife,  at  any  time 
when  by  the  laws  of  nature  he  might  have 
been  the  father  of  the  defendant ;  and  further 
moved  the  court  to  inatruct  the  jury,  that  if 
they  should  find  from  the  whole  evidence, 
that  the  defendant  was  born  of  Sarah  the 
wife,  during  the  lawful  wedlock  of  her  hus- 
band John  and  her,  at  a  time  when  by  the 
laWB  of  nature  he  might  have  been  the  father 
of  the  defendant,  and  that  the  husband  and 
wife  had  not  been  separated  by  sentence  of 
divorce,  but  cohabited  and  had  opportunities 
of  sexual  intercourse,  the  jury  ought  to  pre- 
sume that  the  defendant  was  their  legitimate 
son,  and  find  accordingly,  unleaa  they  ahould 
also  find  from  the  evidence,  that  no  seiual 
intercourse  did  in  fact  take  place  tietween  the 
husband  and  wife,  at  any  time  when,  by 
such  intercourse,  the  husband  could  by  the 
laws  of  nature  be  the  father  of  the  defend- 
ant. The  court  auataiaed  the  objection  to 
■  the  introduction  of  the  evidence  offered  by 
the  plaintiffs,  and  gave  the  instruction 
565  to  the  *  jury  asked  for  the  defendant. 
The  plaintiffa  excepted.  II.  The  plain- 
tiffs then  offered  to  prove,  by  the  testimony 
of  a  physician  of  eminence  in  his  profession, 
that  there  was  no  time  at  which  auch  sexual 
intercourse  could  take  place  between  a  white 
man  and  a  white  woman,  that  the  white  man 
could,  according  to  the  laws  of  nature,  be  the 
father  of  a  mulatto  child  born  of  the  white 
woman.  The  defendant's  counael  moved  the 
court  to  exclude  this  evidence ;  the  court 
excluded  it ;  and  the  plaintiffs  excepted. 

The  jury  found  a  verdict  In  these  words: 
"  We  of  the  jury  find,  that  John  Carlton  of 
King  ft  Queen,  and  Sarah  Carlton  his  wife, 
in  the  issues  mentioned,  were  white  persons  ; 
that  the  defendant  William  Carlton  was 
bom  during  wedlock  of  the  said  John  and 
Sarah ;  and  that,  according  to  law  and  the 
evidence  introduced,  the  defendant  William 
Carltoniathelegitimatechildof  the  aaid  John 
Carlton  and  Sarah  his  wife."  And  the  court 
ordered  the  verdict  (not  the  whole  proceed- 
ings on  the  trial  of  the  issues  on  ita  law  side) 
to  tie  certified  to  the  circuit  superior  court  of 
Essex  on  Ita  chancery  aide. 

The  verdict  being  certified  accordingly. 
the  proceedings  were  resumed  on  the  chan- 
cery side  of  the  court,  The  plaintiffs  moved 
the  court  to  set  aside  the  verdict,  and  to  di- 
rect a  new  trial  of  the  issues  ;  because  the 
verdict  was  not  responsive  to  the  issues 
directed  to  be  tried,  nor  did  the  finding  of 
the  jury,  under  the  instructions  of  the  court 
of  law.  In  any  manner  serve  to  enlighten 
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of  the  court  of  chancery,  on 
the  question  of  fact  directed  to  be  enquired 
into  upon  the  issues;  and  because  of  mis- 
direction of  the  court  of  law  to  the  jury  at 
the  trial  of  the  iaaues.  The  court  overruled 
the  motion  ;  and  then  proceeded  to  order  the 
proper  accounts,  and,  finally,  to  decree  to 
the  defendant  William  Carlton,  an  equal 
third  part   of   the   testator    John   Carlton's 

566  *Thi8  court,  on  the  petition  of  plain- 
tifl'a  Watkins  and  wife,  allowed  them 

an  appeal  from  the  decree. 

Leigh,  for  the  appellants,  remarked  that 
the  proceedings  were  wholly  irregular.  It 
did  not  appear  by  the  record  of  the  proceed- 
ings in  the  circuit  superior  court  of  King  a 
Queen,  that  the  cause  had  been  transferred 
to  that  of  Essex,  or  even  that  the  venue  for 
the  trial  of  the  issues  had  been  changed  to 
the  tatter  court.  The  change  of  the  venue 
only  appeared  by  the  record  of  the  proceed- 
ings in  Essex  ;  from  which  it  also  appeared, 
that  the  order  for  the  change  of  the' venue 
had  been  acted  upon,  not  only  as  an  order 
for  that  purpose,  but  as  an  order  for  the  re- 
moval of  the  cause  itself  from  one  court  to 
the  other.  Strictly  speaking,  all  the  proceed- 
ings in  Essex  were  coram  non  judice.  But 
he  waived  all  objections  to  these  irregulari- 
ties ;  and  asked  the  court  to  decide  at  once 
the  questions  that  arose  upon  the  merits. 
He  said,  the  verdict  of  the  jury  did  not  re- 
spond to  the  second  question  propounded  in 
the  order  for  the  issues;  namely,  whether 
the  defendant  William  was  the  child  of  a 
black  or  of  a  white  father  7  which,  as  the 
husband  of  hia  mother,  and  his  mother,  were 
both  white  persona,  was  the  material  point 
on  which  the  question  of  hia  legitimacy 
depended.  And  the  verdict  evaded  the  third 
question  put  in  issue :  it  did  not  find  that 
he  waa  in  fact  legitimate,  but  that,  accord- 
ing to  law  and  the  evidence  introduced,  he 
was  the  legitimate  child  of  John  Carlton 
and  Sarah  hia  wife.  The  jury  took  the 
law  ae  the  court  expounded  it,  and  heard 
only  the  evidence  which  the  Court  ad- 
mitted, having  excluded  the  most  mate- 
rial, 'Taking  the  two  billa  of  exception 
together,  the  circuit  court  was  of  opin- 
ion, 1st,  that  a  white  husband  cohabiting 
with  a  white  wife,  and  having  access  to 
her,  might,  in  the  course  of  nature,  procreate 
a  mulatto  child  upon  her  body,  and  therefore, 
if   a  white  huaband   cohabited   with   a 

567  white  *wife,  and  had  access  to  her,  a 
mulatto  child  born  of  the  wife  during 

wedlock  and  cohabitation,  was  in  presump- 
tion of  taw  legitimate  ;  and  2ndly,  that  this 
presumption  was  so  strong,  that  the  law 
would  not  admit  evidence  to  prove,  that  white 
parents  could  not,  in  the  course  of  nature, 
procreate  a  mulatto  child.  Now,  he  said,  that 
as  there  never  had  tieen  an  instance  known. 

either  white  or  negro,  of  a  white  mati  and 
woman,  or  a  negro  man  and  woman,  procreat- 
ing a  clilld  that  exhibited  the  distinct  marks 
peculiar  to  the  mixed  race,  it  might  be  af- 
firmed, with  certainty,  that,  in  the  course  of 
nature,  neither  a  white  man  and  white 
woman,  nor  a  negro  man  aii^in«ffro^Tt$>man, 
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could  produce  such  a  child  ;  and  that  in  coun- 
tries in  which  both  races  existed,  if  the  white 
wife  of  a  white  man  brought  forth  a  mulatto 
child,  that  child  was  begotten  by  a  negro 
man  in  illicit  intercourse  with  her.  There 
could  l>e  no  question,  but  one  of  fact,  whether 
the  child  was  a  mnlatto  or  not.  Tlie  white 
and  the  neg'ro  races  were  diatinguisbed  by 
natural  marka  not  to  be  mistaken.  And  the 
mulatto  bore  on  his  face  distinct  and  certain 
indications  of  hia  mixed  parentage  :  the  hair, 
the  complexion,  the  features,  all  betrayed  the 
truth.  He  admitted  the  g-eneral  preaumption 
of  the  law,  that  children  born  in  wedlock 
were  legitimate  ;  but  he  said,  this  presump- 
tion, however  strong,  yielded  to  clear  proof 
of  the  impotency  of  the  huaband,  or  that  he 
had  no  access,  no  poaaibility  of  access,  to  the 
wife,  at  the  time  the  child  born  of  her  muat 
have  been  procreated.  The  king  v.  Luffe,  8 
Eaat  193  ;  Stegall  v.  Stegatl,  2  Brock.  Rep. 
256.  Proof  of  impotency  of  the  bnaband,  or 
of  nonacceaa  to  the  wife,  were  sufficient  to 
bastardise  the  issue,  because  aucta  facts 
ahewed  the  natural  im possibility  that  the 
husband  should  be  the  father  ;  and  any  other 
matter  which  proved  the  same  impossibility, 
was  equally  sufficient  to  bastardize  the 
issue.  A  hnaband  who  had  no  acceas 
568  *to  hia  wife,  could  not  possibly  procre- 
ate a  child  on  her  body  :  a  white  man 
who  had  access  to  a  white  wife,  nay  contin- 
ual intercourse  with  her,  could  not  possibly 
beget  a  mulatto  child  of  her. 

R.  T.  Daniel,  for  the  appellee,  insisted,  1. 
that  the  chancellor  ought  not  to  have  directed 
the  issues.  There  was  no  legal  evidence 
whatever  before  him  to  raise  even  a  suspicion, 
that  the  unfortunate  child,  whose  legitimacy 
was  questioned,  was  a  mulatto ;  for  the  dep- 
ositions on  the  subject  had  been  taken  with- 
out notice  to  his  guardian.  2.  He  contended, 
that  the  questions  presented  by  the  bills  of 
exceptions  to  the  opinions  of  the  judge  at  the 
trial  of  the  issues,  could  not  now  be  ex- 
amined by  this  court.  The  circuit  superior 
court  of  Essex,  having  tried  the  issues  on  its 
law  side,  ordered  the  verdict  only  to  Ik  certi- 
fied to  the  court  on  its  chancery  side.  It  did 
not  certify  the  bills  of  exceptions,  or  any 
other  part  of  the  proceedings  on  the  trial  of 
the  issues  at  law  ;  nor  was  any  application 
made  to  the  court  to  certify  them.  Nothing 
but  tbe  verdict  was  before  the  court  of  chan- 
cery, and  nothing  else  could  be  brought  be- 
fore this  court,  by  this  appeal  from  the  decree 
of  the  court  of  chancery.  3.  Supposing  the 
bills  of  exceptions  regularly  before  the  court, 
he  said  the  question  was,  whether  the  judge 
was  right  in  holding,  that  the  legal  presump- 
tion of  leuitimacy  arising  from  Che  birth  of 
the  child  in  wedlock,  born  and  begotten  dur- 
ing actual  cohabitation  of  the  husband  and 
wife,  could  not  be  rebutted  by  evidence  that 
the  child  was  a  mulatto  ?  Nothing  could  be 
more  vague  and  uncertain  than  such  evi- 
dence. There  was  great  variety  in  the  hair, 
complexion  and  features,  of  persons  of  un- 
mixed race,  and  yet  greater  variety  in  per- 
sons of  mixed  race,  according  as  one  or 
the  other  parent  predominated  in  the  pro- 
creation, and  according  to  the  proportions  of 
white  and  of  negro  blood  of  their  parents. 


The  statute  of  Virginia  declared,  that 
"  every  person  other  than  a  negro,  of 
569  *whose  grandfathers  or  grandmothers 
any  one  is  or  shall  have  been  a  negro, 
although  all  hia  other  progenitors  except 
that  descending  from  the  negro  shall  have 
been  white  persons,  shall  be  deemed  a  mu- 
latto ;  and  so  every  such  person  who  shall 
have  one  fourth  part  or  more  of  negro  blood 
shall  in  like  manner  be  deemed  a  mulatto." 
1  Rev.  Code,  ch.  111.  g  11,  p.  423.  Now.  he 
said,  it  would  be  very  difficult,  hardly  pos- 
sible, to  distinguish  with  certainty  a  mulatto 
having  only  one  fourth  part  of  negro  blood 
from  a  white  person.  The  difficulty,  the 
uncertainty,  attending  the  proof  of  a  person 
being  white  or  mulatto,  were  strongly  ex- 
emplified in  the  present  case  ;  it  was  always 
matter  of  opinion,  founded  on  inspection  ; 
and  it  appeared  from  the  dispositions  in  this 
cause,  that  while  some  of  the  witnesses 
thought  the  defendant  William  a  mulatto, 
others  thought  him  a  white  person.  The 
court,  then,  ought  not  to  suffer  any  person 
to  be  bastardized,  deprived  of  his  status  and 
of  his  inheritance,  or  put  In  jeopardy  of  los- 
ing both,  by  the  admission  of  evidence  i 


its    I 
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physical  impossibility  of  a  white  i 
white  woman  procreating  a  mulatto  child  ;  if 
by  mnlatto  was  meant  a  person  whose  pa- 
rents were  undoubtedly  of  different  races,  the 
impossibility  muat  be  admitted ;  indeed,  it 
was  a  truism  ;  but  the  true  question  was, 
whether  a  white  man  and  woman  could,  in 
the  course  of  nature,  procreate  a  child  which 
bad  the  appearance  of  a  mulatto  7  And 
whatever  opinions  philosophers,  speculating 
on  tbe  natural  history  of  the  human  race, 
might  entertain,  it  was  the  general  opinion 
of  mankind,  that  impressions  made  on  the 
mother  at  the  time  of  conception,  or  during 
pregnancy,  often  produced  effects  on  the 
physical  constitution,  and  much  more  on  tbe 
appearance,  of  her  offspring.  And  the  ef- 
fect of  such  impressions  might  t>e  that  a 
child  procreated  by  white  parents  might 
have  the  appearance  of  a  mulatto.    He  urged, 

very  strenuously,  that  the  policy  of 
570      the  law  required  "the  court  to  cut  off 

alt  such  enquiries  as  those  which  the 
plaintiffs  sought  to  introduce  upon  the  trial 
of  the  issues  in  this  case.  And  for  thia  prop- 
osition, he  quoted  and  relied  upon  the  lan- 
guage of  judge  Roane,  delivering  the  opinion 
of  this  court  in  Bowles  v.  Bingham :  "  With 
respect  to  procreations  during  marriage,  the 
presumption  is,  that  all  persons  born  during 
marrisge  are  legitimate.  This  presumption 
can  be  destroyed  only  by  contrary  proof, 
demonstrating  that  the  child  is  not  the  child 
of  the  husband;  which,  again,  can  only  t>e 
by  shewing  that,  from  his  continued  absence 
from  his  wife,  or  about  the  lime  of  procrea- 
tion, or  from  the  impotency  of  his  t>ody,  it  is 
impossible  that  he  should  be  the  father."^ 
*'  It  is  not,  therefore,  a  mere  circumstance  of 
probability  that  will  operate  to  bastardize 
the  issue.  Such  issue  will  be  held  to  t>e  legit- 
imate, unless  it  be  conclusively  shewn  tbat 
a  person  other  than  the  husband  must  neces- 
sarily and  unavoidably  have  lieen  the  fa- 
ther."^" Our  law  wisely  throws  a  veil  over 
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acta  of  iacontinencr  in  such  caaes,  and  cer- 
taJDly  will  not,  without  necessity,  and  in  a 
spirit  of  departure  from  the  wiae  rule  of  pub- 
lic economy  before  mentioned,  inundate  our 
court  with  indecent  enquiries,  whether  this 
or  that  man,  whether  the  husband  or  an  other, 
committed  any  given  act  of  immorality  or 
fornication." — *'  It  t«  even  better,  that  a  par- 
ticular grievance  should  exist,  than  a  scene 
of  this  sort  be  opened,  without  necessity,  in 
a  country  in  which  public  decorum  is  a  part 
of  the  lavr,  to  contaminate  and  destroy  the 
morals  and  peace  of  our  country."  3  Munf. 
601.  2,  3.  This  reasoning,  he  insisted,  was 
peculiarly  applicable  to  the  case  now  before 
the  court;  and  it  was,  without  doubt,  the 
ground  of  the  opinions  gfiven  by  the  judge 
of  the  circuit  superior  court  at  the  trial  of 
the  issues. 

Leigh  replied,  1.  That  if  there  had  been  no 
parol  evidence  at  all  before  the  chancellor,  to 
warrant  the  belief  that  the  defendant  Wil- 
liam was  a  mulatto,  there   was  enough  to 
shew  the  propriety,  and  indeed  the  ne- 

571  cessity,   *of  directing  the  issues,  and 
that  even  for  the  defendant's  own  sake. 

For,  the  county  court  of  King  A  Queen  had 
forborne  to  give  him  a  share  of  the  testator 
John  Carlton's  estate,  and  held  it  in  reserve 
till  the  doubt  as  to  bis  legitimacy  should  be 
decided.  Besides,  if  upon  the  state  of  the 
evidence  at  the  time  the  chancellor  directed 
the  issues,  there  might  have  been  a  doubt 
as  to  the  propriety  of  directing  such  issues  to 
be  tried,  the  evidence  taken  with  perfect 
regularity  and  filed  in  the  sequel  of  the  pro- 
ceedings, shewed  that  the  issues  ought  now 
to  t>e  directed ;  and  if  the  court  should  set 
aside  the  former  isaues,  it  would  only  direct 
new  ones  to  the  same  purpose.  2.  He  said, 
all  the  proceedings  upon  the  trial  of  iasues 
out  of  chancery,  were  part  of  the  proceedings 
of  the  suit  in  chancery  ;  and,  in  our  practice, 
the  court  of  law  before  which  the  issues  were 
tried,  only  certified  the  verdict  to  the  court 
of  chancery  ;  and  that  carried  with  it  all  the 
proceedings  belonging  to  the  verdict;  the 
docketing  of  the  iasues,  the  Impaneling  of 
the  jury,  the  points  ruled  by  the  court  at  the 
trial,  in  short,  every  thing  regularly  made 
part  of  the  record  thereof,  as  well  as  the  ver- 
dict itself.  3.  He  said,  the  question  on  the 
merits  was  not  whether  the  evidence  offered 
might  or  might  not  be  sufficient  to  establish 
the  facts  it  was  offered  to  prove?  (which 
was  a  question  for  the  jury)  but  whether  any 
evidence,  however  clear,  certain  and  concln- 
Bive,  that  the  person  in  question  was  a  mu- 
latto, and  that.wfaite  parents  could  not  in  the 
course  of  nature  procreate  a  mnlatto  child, 
was  admissible?  Whether,  in  short,  the 
court  below  did  right  in  cutting  off  all  en- 
quiry into  the  facts  which  the  jury  was 
sworn  to  try  ? 

TUCKER,  P.    Prelirainary  to  any  enquiry 
into  the  merits  of  this  case,   it   is   necessary 
to  ascertain  what  is  to  be  considered  as  con- 
stituting the  record.     And  upon  this  point,  I 
shall  observe,  that  I  take  the  whole 

572  proceedings  "in  the  court  of  law,  upon 
an  issue  directed   out   of   chancery  for 

the  purpose  of  ascertaining  a  particular  fact. 


to  be  part  and  parcel  of  the  chancery  cause,    tion  to  them  at  that 


The  court  of  law  is  but  ancillary  to  the  court 
of  chancery  :  it  has  no  jorisdiction  in  such 
case,  except  that  which  is  derived  from  the 
chancellor's  order:  it  must  pursue  his  direc- 
tions, admitting  papers  to  be  read  which  he 
orders  to  be  read  ;  and,  if  required,  it  must 
certify  any  instructions  which  are  given  to 
the  jury,  that  the  chancellor  may  decide 
whether  they  were  rightly  given  or  not : 
finally,  it  can  give  no  judgment  upon  the 
verdict,  but  must  certify  it  to  the  court 
of  chancery  to  avail  there  as  it  may. 
Such  being  the  case,  the  chancellor  has  a 
right  to  see  the  whole  proceedings,  and 
thouK'h  to  save  costs  the  verdict  only  is 
certified,  yet,  in  strictness,  the  whole  rec- 
ord should  be  so.  But  were  it  otherwise, 
still  the  order  to  certify  the  verdict,  neces- 
sarily implies,  that  every  thing  should  tw 
certified  which  was  spread  upon  the  record  as 
part  of  the  proceedings  at  the  trial.  "The  ex- 
ceptions, therefore,  ought  to  have  been  so 
certified  ;  and,  doubtless,  they  were  so,  since 
a  motion  was  expressly  made  and  entertained 
for  a  new  trial.of  the  issues,  on  the  ground 
of  misdirection  set  forth  in  those  exceptions. 
In  this  case,  indeed,  unless  we  look  to  the 
law  record,  the  whole  proceeding  appears  ir- 
regular. The  bill  was  filed  in  the  court  of 
chancery  of  Richmond,  and  the  issue  was 
directed  by  it,  to  be  tried  in  the  circnit  court 
of  King  &  Queen.  Afterwards,  the  whole 
cause  was  removed  to  King  &  Queen.  There 
it  depended  for  several  years,  when,  all  at 
once,  the  case  makes  its  appearance  in  Es- 
sex, without  any  order  appearing  by  ^hich 
it  was  sent  thither,  unless  we  look  into  the 
law  record.  There,  indeed,  we  see  the  order 
sending  it  to  Essex  for  the  trial  of  the  issue ; 
but  in  the  chancery  record,  no  warrant  for 
the  action  of  that  court  appears.  If  the  law 
record  were  rejected,  the  court  of  Essex 
S73  *would  be  found  trying  an  issue  with- 
out authority,  and  pronouncing  a  final 
decree  upon  it  without  jurisdiction.  I  do  not, 
however,  rest  upon  this  necessity;  which  the 
appellee  is  under  to  admit  the  law  record.  I 
go  upon  the  broad  ground,  that  upon  the 
trial  of  an  issue  out  of  chancery  to  enlighten 
the  conscience  of  the  chancellor,  the  whole 
of  the  proceedings  at  the  trial,  so  far  as  they 
are  spread  uppn  the  record,  properly  consti- 
tute a  part  of  the  certificate  of  the  verdict, 
and  of  course  become  a  part  of  the  chancery 

It  is  next  necessary  to  consider,  whether, 
as  the  depositions  of  the  witnesses  taken 
before  the  issue  was  directed,  were  taken 
without  due  notice  to  a  guardian  of  William 
Carlton,  the  chancellor  was  justified  in  di- 
recting the  issue,  and  if  not,  what  will  be 
the  consequence  here.  The  depositions  in 
question  were  proper  evidence  as  to  the  other 
parties,  and  they  were  certainly  read  upon 
the  hearing  as  to  them.  Suppose  thera  to 
have  been  irregular  as  to  William  ;  ought 
the  chancellor  to  have  dismissed  the  bill  7  or 
to  have  suppressed  the  depositions  as  to  him, 
and  given  reasonable  time  to  retake  them? 
The  latter,  assuredly.  But  the  court  did  not 
suppress  them  :  it  read  them  :  it  treated  them 
good,  either  because  there  was  no  excep- 


,  or  because  the 
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exception  was  deemed  invalid.  It  recog:- 
nized  the  proof  as  sufficient ;  and  thU  court 
sees,  that  there  iras  evidence,  however  irreg- 
ular, that  was  all  important.  We  ought, 
then,  at  moat,  to  do  what  the  court  below 
should  have  done ;  suppress  the  depositions, 
and  send  the  cause  back,  to  give  the  parties 
an  opportunity  of  retaking  them.  This  ia  In 
the  spirit  of  the  cases  of  Duff  v.  Duff's  ex'ors, 
3  Leigh  523  ;  Cropper  v.  Burtons,  5  Leigh 
426;  Miller  v.  Argyle's  ex'or.  Id.  460;  Sit- 
lingtona  v.  Brown  &  al.,  7  Leigh  271.  In  this 
case,  however,  it  will  only  be  necessary  to 
send  the  cause  back  for  a  nen  trial,  aa  the 
record  ia  now  replete  with  evidence  of  the 
necessity  of  an  issue. 

574  *The    only  proper  question  in  the 
cause  is,  whether  there  should  be  a  new 

trial  of  the  ieanes?  I  think  there  ought  to 
be,  both  because  they  are  not  in  all  things 
responded  to  by  the  verdict,  and  because 
they  were  found  under  a  misdirection  of  the 
judge. 

In  the  first  place,  there  mere  three  en- 
quiries directed:  1.  Whether  John  Carlton 
was  a  white  man  7  2.  Whether  William  waa 
the  child  of  a  black  or  a  white  father  ?  3. 
Whether  he  waa  the  lawfully  begotten  son 
of  John  Carlton  ?  To  the  second  of  these 
enquiries,  there  is  no  response.  The  jury 
answer  only  the  first,  distinctly  ;  the  second 
they  answer  not  at  alt;  thethird  they  evade. 
They  find,  that  William  was  born  in  wed- 
lock, and  that,  according  to  law  and  the  evi- 
dence introduced,  he  was  the  legitimate  child 
of  John  and  Sarah  Carlton.  But  it  does  not 
follow,  that  he  was  the  lawfully  begotten 
son  of  John  Carlton  ;  since,  if  born  in  wed- 
lock without  impossibility  of  being  so  begot- 
ten, he  would  "according  to  law"  be  held  to 
be  his  legitimate  child,  though  he  may  have 
been  actually  begotten  by  another.  The 
verdict,  then,  not  being  responsive  to  the 
issues,  should  have  been  set  aside ;  and 
the  rather,  as  the  moat  important  enquiry  is 
not  answered  by  the  verdict,  namely,  whether 
he  was  the  child  of  a  black  or  white  father  ? 

2dly,  The  instructions  of  the  court  were,  I 
conceive,  manifestly  erroneous.  The  court 
refused  to  admit  evidence  to  prove  that  the 
defendant  William  was  a  mulatto,  and  that 
his  mother  and  her  husband  John  Carlton 
were  both  white  ;  and  refused  also  to  admit 
theevidenceof  a  scientific  physician  to  prove, 
that  there  was  no  time  at  which  sexual  inter- 
course could  take  place  between  a  white  man 
and  a  white  woman,  that  the  white  man 
coald,  according  to  the  laws  of  nature,  be  the 
father  of  a  mulatto  child  bora  of  the  white 
woman.  In  these  opinions,  it  is  implied, 
that  the  procreation  of  a  mulatto  child  by 
a    white    man    upon    the    body  of  a 

575  *white  woman,  is  either  not   impossi- 
ble, or  at  least  not  such  an  imposaibil- 

ity  aa  the  law  will  recoguiie  as  fixing  the 
stamp  of  illegitimacy.  To  such  opinions  I 
cannot  accede.  If  it  fell  within  my  province, 
I  should  say  at  once  it  was  impossible.  But 
perhaps  it  belongs  to  the  jury  to  decide  that 
matter  upon  the  evidence  of  experts.  Thia, 
however,  was  refused,  evidently  upon  the 
ground,  that  even  if  impossible,  it  was  not 
such   an   impossibility    as   would   prove   the 


child  a  bastard,  provided  he  was  bom  in 
wedlock.  I  do  not  so  understand  the  taw. 
It  is  not  this  or  that  particular  impossibility 
that  bastardizes  the  child.  The  essence  of 
the  rule  ia,  that  if  it  be  impossible  that  the 
husband  can  be  the  father,  the  child  is  a 
bastard.  The  cases  of  the  husband  being 
beyond  sea,  imprisoned,  impotent,  and  the 
like,  are  but  instances  of  the  application  of 
the  rule.  Even  nonaccess,  if  proved,  though 
the  parties  are  in  the  same  kingdom,  will 
suffice.  How,  then,  it  the  impossibility  rests 
upon  the  laws  of  nature  itself  7  Shall  it  t>e 
less  regarded  7  Shall  the  white  child  of  a 
white  couple  be  bastardized,  upon  question- 
able proof  that  the  husband  was  rendered 
impotent  by  disease ;  and  shall  we  legiti- 
mate a  negro  because  he  was  bom  in 
wedlock  7  The  learned  judges  give  no  coun- 
tenance to  such  opinions.  In  the  case  of  The 
king  V,  Luffe,  lord  Ellenborough  said.  "Cir- 
cumstances which  shew  a  natural  impossi- 
bility that  the  husband  could  be  the  father 
of  the  child  of  which  the  wife  is  delivered, 
whether  arising  from  his  being  under  the 
age  of  puberty,  or  from  his  latwuring  under 
disability  occasioned  by  natural  infirmity, 
or  from  the  length  of  time  elapsed  since  his 
death,  are  grounds  on  which  the  illegitimacy 
of  the  child  may  be  founded."  He  does  not 
say  they  are  the  only  grounds.  The  princi- 
ple is  that  if  the  procreation  by  the  husband 
be  impossible,  the  child  is  illegitimate.  Ac- 
cordingly, in  the  caae  of  Bowles  v.  Bingham, 
judge  Roane  observes,  "that  the  issue  born 

during  wedlock  will  be  held  to  be  legit- 
576      imate,     'unlesa     it     be    conclusively 

shewn  that  a  person  other  than  the 
husband  muet  necessarily  and  unavoidably 
have  been  the  father."  Now,  to  my  mind, 
this  is  conclusively  shewn,  when  the  married 
couple  are  white  and  the  child  mulatto.  But 
admit,  that  this  is  a  physiological  question, 
most  proper  for  the  jury  upon  the  evidence 
of  professional  and  scientific  men,  still  the 
court  of  law  erred  in  rejecting  all  testimony 
on  that  important  point.* 


•Note  by  tbe  president.  I  rest  mr  orlDlons  ou  tbls 
matter  on  sroanda  that  eeem  to  me  to  be  altoseUier 
Impreeuable.  1.  I  take  It,  that  wbstls  aBalust  tbe 
anlform  conrse  of  Dature  Is  Impoeslble.  It  cannot  be 
denied.  Indeed,  that  there  are  sometimes  ai 


h  UU 


irken  to 


It  for. 


birth  of  tlie  Siamese  Iwlna.  no  phT- 
slologlBt  would  probably  bave  admitted  the  possi- 
bility of  Hucb  a  InsDB  nalarK.  Bat  where  the  fact 
in  qneHtton  c3.d  be  accounted  tor  witbont  Hupposiue 
a  deTlatlon  of  aature  from  ber  ordinary  laws. 
pbllOBOpby  dictates  the  relecClon  of  a  theory  in  con- 
flict wlcb  nulverHal  experience.  Tbns  s  white 
couple  cannot  (accordlDC  to  tbe  commoD  coarse  of 
tbinss,  at  least)  have  a  black  child.  If.  tberefore. 
tbe  wife,  resident  where  a  black  man  may  have  ac- 
cess to  her.  has  a  mulatto  child.  It  would  be  more 
phi losopB leal  to  suppose  It  to  be  the  child  of  tbe 
black,  tban  to  ImaslDe  sncb  a  deviation  from  tbe 
seaeral  law  of  nature,  that  a  white  couple  caiiuoc 
procreate  a  child  of  tbe  black  race.  The  first  sup- 
position baa  nothing'  blfhly  Improbable  about  it; 
while  the  last.  If  it  be  poulble  al  all.  la  so  remotely 
poasiblc.  that  It  conld  only  be  true  upon  the  notion 
the  child  was  a  laaus  natur^  I.,^^l(^  lit. that 
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S77  •!  am  of  opinioa  to  reverse  the  de- 
cree, and  direct  b.  new  trial  of  the 
i*«nes ;  upon  which,  evidence  that  William 
Carlton  is  a  mulatto,  and  evidence  also  of 
professional  men  that,  according:  to  the 
course  of  nature,  a  mulatto  child  cannot  be 
the  offspring'  of  two  white  persona,  shall  be 
admitted,  if  offered.  And  on  snch  trial,  the 
instructiotiB  g'lven  on  the  former  trial  are  not 
to  be  repeat^. 

CABELL  and  STANARD,  J.,  concurred. 
Decree  reversed,  and  cause  remanded,  with 
directions  to  order  a  new  trial  of  the  issues  &c. 


'Couch  V.  Frstweir*  AdmV, 

February,  1840.  Richmond. 
<At>sent  Bhookb  and  PABKnt.  J.) 

to  Aauad  -Proceedloc  AtUnt 


ered,  graat- 


wbatlB  (as  far  as  bum  an  observation  Eoea)  the  uni- 
form coar««  of  nature,  we  moBtcallalawof  nature. 
Han  can  oulr  Iluow  tbe  law-i  of  nature  by  experi- 
ence: by  tbe  aulform  coarse  of  natural  evenla.  It 
Is  by  this  means  be  knows,  that  the  proBeny  of  tbe 
horse  will  be  a  horse.  If  the  female  be  of  the  same 
specieB.  and  the  oSsprlUE  of  man  will  be  a  human 
belne.  Nee  luibellem  feroces  prosenerant  aqnllie 
aolnmbam.  If  then  tbe  proceny  of  the  white  race 
be  uniformly  dlstloct  from  thai  of  tbe  black.  It 
mar  be  said  to  be  a  law  of  nature,  that  a  white  conple 
cannot  produce  a  uesro  or  mulatto  child.  For  no 
experience  Is  more  nnlTerBal  than  that  a  white 
coople  alnayo  produces  white  oRaprlDS.  aud  oerer 
black  or  molatto.  AmoDE  tbe  bundrcd  millions  of 
whites  In  Earope,  there  Isno  authenticatedloBtauce 
of  tbeprodDceof  the  wblte  race  being  other  than 
white,  wbere  tbere  was  no  possibility  of  access 
betweeu  a  black  aud  white.  It  is  only  lu  a  country 
wbere  there  are  blacks,  thai  this  fancied  losos 
naturic  Is  found;  aud  it  Is.  therefore,  more  reasou- 
o  belleire  that  a  mulatto  child  is  the  offsprli 


e  the 


ezlfiteace  of  a  miraculous  conception  and  birth,  of 
which  tbe  natural  history  of  our  species  alTcirds  uo 
well  authenticated  Instance.  Accordlusly,  we  And 
that  Intelllaent  and  scIeuUflc  men  have  considered 
it  tiDpOHlble  that  a  black  or  mulatto  child,  bom  of 
a  white  mother.  BhoDld  he  the  child  of  a  white  mau. 
I  Beck's  Hed.  Jurlspr.  Vn.  citing  I  Bdlnb.  Med.  & 
Sanr.  Journal  SB5.  aud  citing  also  the  case  of  Alex 
ander  Whlstelo.  decided  aealost  the  opinions  of  dr. 
Hltchell,  whose  leamlus  aud  extensive  research, 
however,  did  nolavall  him  to  discover,  In  tbehlalory 
•f  our  species,  a  single  incontestable  Inataoce  o( 
such  a  moDBlrous  birth  as  a  black  child  from 
parents  that  were  white.  Science  and  philosophy. 
bnsled  from  tbe  time  of  Aristotle  and  Pliny  to  tbe 
present  day.  lu  recording  whatever  Is  curious  and 
remarkable  lu  natural  history,  have  banded  down 
tans.  It  Is  believed,  not  aslnsle  case  of  tbe  kind.  On 
thecoutrary.lt  Is  tbe  settled  ande&Ubliahedunder- 
Biandlng  among  the  Intelltgenl.  wherever  the  black 
and  white  races  are  found  together,  that  the  mu- 
latto Is  tbe  prod  net  of 
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eraland   nnlform  e»perietice:  and  from  t 
(ormlty.  wededuce.  as  a  law  of  nature  and  of 
species,  that  a  male  and  female  of  one  of  tbe  t\ 
never  can  prodnce  an  otiBprIng  of  tbe  other. 

■See  monographic   nott  oo   "AmeudmeotB" 
pended  to  Snead  v.  Coleman.  T  Qratt.  sen. 
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lug  the  plBlntlttleave  to  amend  his  declaration, 
and  remanding  the  cause  to  rules,  tbe  case,  after 
tbe  amended  declaration  Is  filed,  ought  to  be  regu- 
larly proceeded  in  at  the  rules  to  an  issue  or  oOce 
Judgment,  unless  by  coosent  an  Issne  be  tnade  up 
to  court :  and  if.  without  snch  proceedings  at  the 
rules.  ludgmeDt  be  entered  up  In  court  against  a 
defeudaut  because  he  has  not  appeared  aud 
pleaded  to  the  amended  declaraciou.  such  judg- 
ment will  be  e 


On  the  21st  of  December  1828,  Jamee  B. 
Fretwell,  administrator  of  Alexander  Fret- 
well  deceased,  sued  out  of  the  superior  court 
of  law  for  Buckingham  county  a  writ  of 
capias  ad  respondendum  agairst  Anderson 
&  Woodson  and  John  Couch.  The  return  of 
tbe  sheriff  was  as  follows:  "Executed  on 
Geo.  Woodson  and  John  Couch,  and  Curtis 
C.  Nunnalty  their  bail.  Anderson  is  not  an 
inhabitant  of  this  county." 

At  the  rule  da;  to  which  the  writ  wa«  re- 
turnable, the  suit  was  abated  as  to  Atjderson, 
and  the  ptaintiff  having  filed  his  declaration, 
a  conditional  judgment  was  entered  against 
Woodson  and  Couch,  which  was  confirmed  at 

le  succeeding  rule  day. 

At  tbe  next  term,  the  judgment  obtained 
in  the  oflice  against  the  defendants  Woodson 
and  Couch  was  set  aside,  upon  their  filing  a 
plea  in  writing  to  the  following  effect  :  "  that 
the  said  George  Woodson,  in  the  declaration 
mentioned,  bad  no  lawful  power  and  author- 
ity to  seal  and  deliver  the  alleged  bond  in 
the  declaration  mentioned,  as  the  act  and 
deed  of  tbe  said  Edmund  Anderson,  and  the 
said  writing  is  not  the  act  and  deed  of  the 
said  Anderson  ;  and  so  tbe  defendants  say 
that  the  said  alleged  writing  in  tbe  declara- 
*'~  ~  'b  uot  the  act  and  deed  of  the  defend- 

'During  the  same  term,  leave  was 
given  tbe  plaintiff  to  amend  his  decla- 
ration, and  the  cause  was  remanded  to  tbe 
rules. 

At  June  rules  1829,  tbe  plaintiff  filed  bis 
amended  declaration.  It  was  in  the  name 
of  James  B,  Fretwell  (sometimes  called 
administrator  of  Alexander  Fretwell  de- 
ceased) against  George  B.  Woodson  (who 
sometimes  styles  himself  Anderson  &  Wood- 
son) and  John  Couch,  and  set  forth,  that  the 
said  George  B.  Woodson  and  John  Couch, 
on  the  19tb  March  1827,  by  their  certain 
writing  obligatory,  sealed  with  the  seal  of 
tbe  said  John  Couch  and  the  seal  of  the  said 
George  B.  Woodson,  (which  said  seal  or 
scroll  of  the  said  George  B.  Woodsoti  ia 
affixed  to  the  nameof  Anderson  &  Woodson, 
but  in  truth  and  in  fact  is  the  signature  and 
seal  of  the  said  George  fi.  Woodson,) 
promised  to  pay  said  plaintiff,  on  or  before 
the  first  of  January  next  after  the  date  of 
the  said  writing  obligatory,  tbe, sum  of  90 
dollars,  for  the  payment  of  which  they  bound 
themselves  in  the  penal  sum  of  180 
dollars, 

No  rule  was  given  the  defendants  to  plead, 
nor  any  other  proceeding  had  at  the  Tules, 
after  this  amended  declaration  ■  was  filed. 
But  final  judgment  was  entered  as  of  the 
succeeding  term  :  the  entry  stating  that 
"  the  defendants  not  appearing  andpleading 
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to  the  Btnended  declaration,  on  the  motion 
of  the  plaintiff  by  his  attorney,  it  is  con- 
sidered" Ac, 

A  supersdea*  was  awarded  on  the  petition 
of  Couch,  assig-ning-  as  error,  that  the  writ 
U  against  Anderson  &  Wood»on  and  John 
Cou^,  and  the  declaration  against  George 
B.  WoudsoiLand  John  Couch. 

Robertson  for  plaintiff  in  error. 

TUCKER,  P.  The  judKroent  in  this  case 
is  altogether  irregular.  The  cause  having 
been  remanded  to  the  rules,  to  enable  the 
plaintiff  to  amend  his  declaration, 
S80  "ought  to  have  been  there  regularly 
proceeded  in,  upon  the  filing  of  the 
declaration,  by  rule  to  plead  Ac.  to  an  oEBce 
judgment  or  an  iitstie.  Parties  indeed  may 
amend  their  pleadinfrs  in  conrt,  where  they 
are  willing  and  consent  to  make  up  an  issue 
there  ;  but  there  can  be  no  judgment  by 
default  for  want  of  a  plea,  except  at  the 
rules.  This  judgment  is  not  then  a  judg- 
ment by  default,  but  it  is  altogether  an 
irregular  judgment,  taken  against  the 
defendants  as  if  they  were  really  in  default, 
when  they  were  not  so>  It  must  therefore 
be  reversed. 

The  entry  in  the  court  of  appeals  was  as 
follows  : 

"The  court  is  of  opinion  that  the  judg- 
ment is  erroneous  in  this,  that  after  the 
cause  had  been  remanded  to  the  rules,  it 
ought  to  have  been  regularly  proceeded  in 
there,  to  an  issue  or  office  judgment,  unless 
by  consent  an  issue  had  been  made  up  in 
court  ;  and  it  was  altogether  irregul: 
enter  up  the  judgment  in  court  without  such 
previous  proceeding."  Therefore,  judgment 
reversed  wilh  coat.  "And  this  court,  not  de' 
ciding  upon  the  sufficiency  of  the  declara- 
tion, as  that  question  does  not  properly 
arise  in  the  present  state  of  the  case,  doth 
order  that  the  cause  be  remaoded 
circuit  superior  court,  lo  be  sent  back 
rules    for    further    proceedings    to    be   bad 

S31       *Scott's  Administrator  v.  Tankersloy't 

Executor. 

February,  1840,  RlctuDODd. 

{AbacDt  Fakkkh  and   BaooKB.  J.) 

Sberlfla-MMlOB  agaliut   Deputy* -B>lop|iel-C«M  al 
Bar  -A  Aecree  la  rendered  aralQEt  Ibe  admlnls- 
cralorof  aBberlll,  for  Ibe  (lefanU  of  tbe  sberlfTB 
deputy  Id  Dot  recarnlDK  an  execution:  and  tbere- 
npoa  a  motion  Is  made  by  the  administrator  of 
tbe  ttberlfl  against  the  executor  of  tbe    depaty. 
At  tbetiearlnB  of  the  motion,  evidence  1b  oflered 
to  shew  that  tbe  motioD   aaralast    tbe   sberlD'B 
administrator  was  not  wltbla  ten  years  from  tbe 
return  day  of  the  eiecntloa.    Bnt  It  appearibc 
that  the  executor  of  tbe  deputy  bad  notice  fi 
cbe   administrator  of  tbe  aberlfl  to  defeod 
motton  asalnst  tbe  said  administrator,  and  pn 
ised  to  acteod'to  It.  Hkld.  the  sheriff' 


Is  entitled  to  ludBtnent  acaiost  Ibe  deputy's 


•ShcrttU— jBdBneBt  ■saJoit,  for  Detaall  st  Dapiity 
-nvtloa  Bsslut  Deputy.-lt  is  competent  for  tlie 
sberiK  (o  oialntain  a  motion  a«alnst  the  deputy  and 
bis  securities,  for  tbe  amonntof  tbe  indsmentre- 
covered  ssalast  the  sheriff,  for,  or  on  acconnl  of. 
any  defanU  or  mlacondnct  of  sucb  depnty,  althouKh 
Bach  ladement  may  have  been  previously  paid  off 


Rse«very.t— The     decree 
asalnat   tbe    BberifTs   administrator   l>elDK  for 
£79.  a.  7.  with  Interest  on  £48.  II.  from  the  iBth  of 
May  isrr  till  paid,  and  22  dollars,  and  tbe  same 
belns  satlsQed  by  tbe  payment  of  32a  doUara  41 
cents  on  the  mh  of  Hay  1830,   tbe  sberlff-s  admtD- 
istrator.  on  bis  molloo  acalnst  tbe  deputy's  eiecn- 
tor  iclll  pot  obtaiD  a  ludsment  for  tbe  33S  dollars  44 
cents  witb  Interest  from  tbe  iscb  of  May  IBM.  bnt 
merely  for  tbe  amount  of  tbe  decree  axalnst  blm. 
to  wit.  tbe  Sit  «.  7.  wlib  Interest  ou  £41.  II.  from 
tbe  iBtb  of  May    1827.   and   ta   dollars.    Accord. 
Stowers  adm'r  of  Bratnrv.  Smith's  ei'i,  B  Munf. 
401.  and  Jacobs  t.  Hill  and  otbcra,  2  Leieh  808. 
At  a  superior  court  of  chancery  held  in  the 
town  of  Fredericksburg  on  the   22d   of   May 
1827,  it  appeared  that  Francis  W.  Scott   had 
had  ten  days  notice  that  a  motion   would  t)e 
made  by  Mildred  Skinker  aa  administratrix 
of  John  Skinker,  agaiust   the  said   Francis 
W.  Scott  as  administrator  of  John  Scott,  for 
a  fine   because     of   the  failure    of    Reuben 
Tankersley,  deputy  for  the  aaid  John   Scott 
aa  sheriff  of  Caroline,  lo  return  an  execution 
which  issued   from  the  clerk's  office  of  the 
said  court  of  chancery  on  the  first  day  of  No- 
vember 1815.  in  favour  of  the  plaintiff 
582      against  Elizabeth  Turner  executrix  "of 
Reuben     Turner    deceased;  and     the 
defendant  not  appearing,  the  court,  on   con- 
sideration of  the  motion,  decreed  that  the 
defendant,  out  of  the  estate  of  his  testator, 
pay   to   the  plaintiff  the   sum  of  ^6.  6.    7. 
with  interest  at  the  rate  of  six  per  centant 
per  annum  on  ^45.  11.   part    thereof,    from 
the  19th  day  of  May  1827    till  paid,  (being  a 
sum  less  than   five  per  cent,    per   month   on 
the  amount  of  the  execution,)  and  also   pay 
to  the  plaintiff  the  costs  of  the  motion.     And 
the    plaintiff     thereupon,     in     open     court, 
released  the  estates  of  Reuben  Tankersley 
and  John  Scott  from  any  and  all   claims  for 
failing  to  pay  the  amount  received   under 
the  execution. 

On  the  19th  of  May  1S30,  Francis  W.  Scott, 
aa  administrator  of  John  Scott,  paid  John 
Dickinson,  as  the  agent  and  attorney  of  mrs. 
Skinker,  323  dollars  44  cents  in  full  of  the 
decree,  and  took  a  receipt  for  the  same. 

Thereupon  Francis  W.  Scott,  as  adminis- 
trator of  John  Scott,  gave  notice  to  Byrd 
George,  as  executor  of  Reuben  Tankersley, 
that  he  should,  on  the  second  day  of  the 
June  term  of  Caroline  county  court  in  1830. 
e  for  a  judgment  against  him  for  the 
of  323  dollars  44  cents  which  he   had   so 


and  discharged  by  tbe  sheriff.  Weaver  r.  Skinker. 
i  oratL  las.  citing  tbe  principal  case  as  eatabllshlnc 
tbe  proposition. 

TSSBC— 5sm<— JaoM— Mcasor*  ol  Rscovcry.— Bot. 
according  to  tbe  aulborlty  of  the  principal  case, 
sheriff  la  only  entitled  to  recover,  by  this 
summary  proceeding,  the  amount  of  the  Judgment 
so  recovered  against  him.  and  not  the  aggregate 
int  of  debt,  interest  and  cost  paid  by  blm, 
with  Interest  on  the  sam  so  paid.  Weaver  v. 
klnker.  4  Grate  10^ 

Tbe  principal  case  was  also  cited  In  Crawford  t. 
Turk,  Z4aratt.  IBS:  Poling  v.  Haddox.  41  W.  Ta. 
I  S.  E.  Rep.  1001. 
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paid  in  discharge  of  the  decree,  with  interest 
thereon  from  the  19th  of  Maj  1830. 

The  motion  was  continued  until  the  ISth 
of  March  1833,  when  the  parties  appeared 
and  the  case  was  heard.  The  plaintiff 
offered  in  evidence  a  oopy  of  the  decree,  with 
the  receipt  indorsed  thereon,  and  Ihe  testi- 
Dony  of  John  Dickinson ;  who  testified, 
thai  he  was  some  years  ag-o  employed  by  mrs. 
Mildred  Skinker,  administratrix  of  John 
Skinker,  to  collect  her  claim  under  an  execu- 
tion which  had  issued  fromthechancery  court 
of  Fredericksburg-  ag-ainst  the  estate  of  Ren- 
t>en  Turner ;  and  finding  that  the  execution 
had  gone  into  the  hands  of  Reuben  Tankers- 
ley,  he  applied  to  Byrd  George,  the  executor 

of  Tankersley,  for  the  amount,  stat- 
583       ing  *that  he  should    have    to  proceed 

against  the  sheriff's  representatives 
unless  it  were  paid.  George  refusing  to  pay, 
he  Dickinson  gave  notice  to  Francis  W.  Scott 
administrator  of  John  Scott,  who  said  that 
he  knew  nothing  about  the  matter  and  should 
relr  on  George  to  make  the  defence,  and  de- 
sired him  Dickinson,  if  he  met  with  George 
before  the  trial  of  the  notice,  to  apprize  him 
of  it ;  stating  at  the  same  time,  that  heScotl 
would  also  deliver  him  the  notice  which  had 
been  served  on  himself.  After  this,  and 
before  the  hearing  of  the  notice,  Dickinson 
met  George,  who  told  him  he  should  attend 
to  the  case,  though  he  was  afraid  he  should 
not  be  able  to  defend  it.  as  he  cculd  find  no 
receipt  or  evidence  of  payment  amongst  Tan- 
kersJey's  papers.  After  getting  the  judg- 
ment, Dickinson  mentioned  to  George  that 
the  court  had  given  a  judgment  for  the 
amount  of  the  execution,  and  expressed  a 
hope  that  he  would  settle  it  and  relieve  Scott's 
estate.  George  said  he  had  been  advised  by 
mr.  Robert  G.  Scott,  that  he  could  not  safely 
pay  it  without  judgment.  Dickinson  told 
hira  that  Scott  could  not  get  a  judgment  with- 
out first  paying  the  decree,  which  would  he 
very  inconvenient,  as  he  had  distributed  the 
estate.  Nevertheless  GeorRc  adhered  to  the 
opinion  that  he  could  not  pay  before  a  judg- 
ment, without  making  himself  liable ;  say- 
ing, however,  that  mr.  Scott  might  settle  th* 
decree,  and  proceed  at  once  to  have  his  judg- 
ment. Dickinson  informed  Scott  of  George'i 
refusal  to  pay.  and  of  what  he  said  ;  and  tc 
enable  Scott  to  obtain  a  judgment,  the  decree 
was  settled  and  a  receipt  given  therefor. 

It  was  farther  proved  that  the  papers  in  the 
case  of  Skinker's  administratrix  against 
Scott's  administrator,  on  which  the  decree 
was  rendered,  had  been  since  lost  or  mislaid, 
so  that  they  could  not  now  be  produced. 
And  a  witness  on  behalf  of   the   defendant 

testified,  that  soon  after  the 
5M      ment  of  this  motion,  he  'was  retained 

by  the  defendant  to  defend  the  motion, 
and  for  that  purpose  made  an  examination 
of  the  papers  in  the  case  of  Skinker's  ad' 
ministratrix  against  Scott's  administrator, 
which  were  then  in  the  clerk's  office  of  the 
court  of  chancery  ;  and  from  those  papers  it 
appeared  that  the  execution  against  Turner's 
executrix  was  issued  on  the  tirst  of  November 
1815,  returnable  to  the  first  day  of  the  April 
a  1816,  and  that  the  motion  on  which  Ihe 


decree   against    Scott's    administrator    was    plaintiff  ii 


rendered,  was  made  upon  a  notice  given  to 
Scott's  administrator  in  October  1326. 

Upon  the  whole  evidence,  the  county  court 
gave  judgment  against  Tankersley's  execu- 
tor for  the  sum  of  323  dollars  44  cents  paid  by 
Scott's  administrator,  with  interest  from  the 
19lh  of  May  1830  till  paid,  and  the  costs  of 
the  motion.  To  which  judgment  Tankers- 
ley's  executor  excepted,  and  the  bill  of  ex- 
ceptions contained  the  evidence  before 
stated. 

On  a  supersedeas  to  the  judgment  of  the 
county  court,  the  circuit   court  reversed  the 

Whereupon,  on  the  petition  of  Scott's  ad- 
ministrator, a  supersedeas  was  awarded  to 
the  judgment  of  the  circuit  court.  Scott's 
administrator,  by  his  petition,  insisted,  that 
as  it  appeared  that  Tankersley's  executor 
had  notice  of  the  motion  of  Skinker's  ad- 
ministratrix against  Scott's  administrator, 
and  undertook  to  defend  that  motion,  the 
decreeofthecourt  of  chancery  on  that  motion 
was  conclusive  evidence  on  the  motion  of 
Scott's  administralor  against  Tankersley's 
executor,  and  therefore  the  judgment  of  the 
countycourt  was  right,  and  that  of  the  circuit 

Leigh  for  plaintiff  in  error. 

Scott  for  defendant  in  error. 

TUCKER,  P.  There  is  in  the  cause  no 
exception  to  the  admissibility  of  any  of 
585  the  evidence;  its  sufliciency  *is  all 
that  is  in  question.  It  is  competent 
testimony,  and  moreover  it  is  uncontradicted 
testimony.  Whether  parol  evidence  of  the 
existence  of  the  execution,  and  that  it  came 
to  the  hands  of  Tankersley.  could  have  been 
admitted  if  objected  to,  is  not  now  to  be 
brought  into  question.  It  has  not  been 
objected  to,  but  has  been  admitted  as  proper 
testimony.  That  it  establishes  the  fact,  is 
lieyond  question  :  and  that  is  the  main  fact 
in  the  case  ;  for  if,  as  is  proved,  the  execu- 
tion came  to  Tankersley's  hands,  he  has 
been  guilty  of  the  default,  unless  he  can 
prove  the  return  of  it,  or  payment  of  the 
money,  or  some  other  matter  of  excuse ;  and 
if  he  cannot,  the  fine  was  properly  imposed. 
To  this,  however,  the  defendant  in  error 
does  not  pretend.  No  countervailing  evidence 
is  offered  by  him  :  so  that  the  case  stands 
thus— The  witness  proves  that  Tankersley 
had  the  execution  ;  the  defendant  in  error 
offers  no  proof  that  it  was  returned  ;  and  the 
record  of  the  decree  shews  that  the  high 
sheriff  was  fined  for  the  failure.  The  case 
is  thus  completely  made  out. 

It  was  much  argued  at  the  bar,  that  the 
record  of  the  proceeding  against  the  sheriff 
was  evidence  of  nothing  but  the  fact  that 
there  was  a  judgment,  and  furnished  no 
proof  that  the  execution  came  to  Tankersley's 
hands.  "The  argument  was  unnecessary, 
as  the  fact  in  question  is  proved  by  the  wit- 
ness, without  the  necessity  of  resorting  to 
the  record  for  proof  of  it.  So  that  if  there  be 
nolhing  to  countervail  the  facta  st>ove  stated, 
there  can  be  no  doubt  of  the  justice  of  the 
plaintiff's  demand. 

It  is  contended,  however,  that  the  statute 
of    limitations    would    have,   protected    the 


or,  if  he 


"if^.ltS^^it? 


'ended 
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himself,  instead  of  sufFering'  judgtnent  to  go 
by  default.  Non  constat  that  this  ia  ao.  If 
it  were,  it  should  have  been  relied  oa  bj  the 
defendant  in  error  on  the  trial ;  and  peradven- 
ture  the  auppoged  bar  might  have  been 
586  avoided.  But  if,  upon  the  "motion 
against  him,  be  had  established  the 
barof  the  statute;  if  he  had  proved  that  he 
never  had  the  execution ;  if  he  had  ahewn 
that  it  had  never  issued,  or  that  it  was  duly 
returned,  or  that  the  money  was  paid, — all 
this  would  not  have  availed  on  Scott's 
motion  against  him,  since  it  waa  his  duty  to 
prove  those  facts  on  the  creditor's  motion 
against  Scott.  For  that  waa  in  fact  his 
suit  1  it  waa  for  the  default  of  his  testator, 
and  he  had  notice  from  the  sheriff  to  defend 
it,  and  promised  that  he  would  attend  to  it. 
What  farther  duty  devolved  on  Scott  ? 
What  obligation  rested  on  him  to  attend 
farther  toa  case  of  nhich  he  knew  nothing, 
which  was  in  fact  the  cause  of  the  deputy 
sheriff,  and  which  that  deputy's  executor 
undertook  to  attend  to?  Lulled  into  secu- 
rity by  thedefeudant  in  error,  can  hebe  fairly 
charged  with  suffering  judgment  by  default? 
It  was  indeed  by  default ;  but  it  was  the 
default  of  the  defendant  in  error,  who  waa 
bound  to  defend  it  and  had  promised  to  do  ao. 

With  these  views,  I  think  the  judgment  of 
the  circuit  court  must  be  reversed.  I  regret 
that  we  cannot  affirm  that  of  the  county 
court !  but  it  is  for  too  much,  and  is  there- 
fore also  erroneous. 

STANARD  and  CABELL,  J.,  concurred 
with  the  president  in  the  judgment  entered 
in  the  court  of  appeals.  After  reversing  the 
judgment  of  the  circuit  court  with  coata, 
and  declaring  that  of  the  county  court  to  be 
also  erroneous,  it  was  "considered  that  the 
same  be  reversed  and  annulled,  and  that  the 
plaintiff  recover  against  the  defendant  76 
pounds  6  ehillings  and  7  pence,  with  inter- 
est on  45  pounds  11  shillings  from  the  19th 
of  May  1327  till  paid,  and  22 dollars,  and  his 
costs  about  the  motion  in  the  said  county 
court  expended,"  to  be  levied  Ac.  And  it 
was  farther  considered  that  the  defendant 
recover  against  the  plaintiff  the  costs 
expended  by  the  said  defendant  in  the  circuit 
court,  to  be  levied  &c. 


S87         •Hill's  Ex'or  v.  Fox's  Adm'r. 

February,    1S40.  RIcbmoDd. 

(Absent  Starabd  and  PabkBu,  J.) 

DKreM-Rnallty*— Ststuts  ol    LlaillallMi— Appllca- 

.  tlan.— A  decree  for  a  sum  of  money  provides  that  if 

no  properly  of  tbe  debtor  can  be  fonnd,  otlier  tbaa 
that  conveyed  by  him  by  a  deed  of  trnal  and  a 
mortsaee.  tben  be  sball  deliver  ap  tbe  trasc  and 
mortaase  property  to  tbe  marghal.  to  be  sold  to 
aatliify  the  money  Becared  by  thi 


Tbe  debtor 


•OecrBM— FInsllty,— Tbe  principal  case  was  cited  on 
tbls  subject  in  t^ocke  v.  Otlpln.  1  Rob.  S«.  «6.  «T.  4S.  49. 
M  :  Ryan  v.  McLeod.  82  Oratt.  !7»  ;  Manlon  v.  Fahy. 
II  W.  Va.  tVi  :  Stale  v.  Hays.  30  W.  Va,  120,  S  S.  E, 
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dyins.  a  bill  of  revivor  and  sappletneot 
asalDBt  bis  administrator,  to  obtala  pay 
ibe  decree  out  of  tbe  assets  la  bis  bani 
tbe  administrator,  by  bis  answer,  relies 


were.  Is  not  an ch  a   one  as  the  statates  can  ap- 

On  tbeVthof  February  1801.  James  Pritnin 
entered  into  a  l>ond  with  Patrick  Home, 
Leonard  Hill,  Nathaniel  Fox  and  Charlea 
Ralls  hia  sureties,  which,  after  reciting  that 
he  had  been  appointed  sheriff  of  the  county 
of  Stafford  by  a  commission  from  the  gov- 
ernor,  under  the  seal  of  the  commonwealth, 
dated  the  20th  day  of  Novemt>er  1800,  waa 
conditioned  that  Primm  should  truly  and 
faithfully  collect,  account  for  and  pay  the 
taxes  imposed  by  law  in  bis  said  county. 

Primm  having  broken  the  condition  of  the 
bond,  and  Leonard  Hill,  one  of  the  sureties, 
having  been  compelled  to  pay  money  on  ac- 
count thereof,  suit  was  brought  by  hitn,  in 
tbe  superior  court  of  chancery  holden  in 
Richmond,  to  recover  so  much  of  what  he 
had  paid  as  he  was  entitled  to.  The  bill  al- 
leged that  Primm  was  insolvent ;  that  Home 
had  died  insolvent  and  intestate,  and  no 
person  had  administered  on  hia  estate  ;  that 
Ralls  had  removed  from  Virginia,  had  died 
insolvent,  and  no  person  had  administered 
on  his  estate  ;  and  that  Fox  had  coo' 
568  veyed  hia  property  in  truat  *and  by 
mortgage  to  Robert  Dunbar  and  Zach- 
ariah  Vow  lea. 

The  cause,  after  being  revived  in  the 
names  of  Thomas  Hill  and  William  UtU  as 
executors  of  Leonard  Hill,  was  removed  to 
the  superior  court  of  chancery  at  Fredericks- 
burg, That  court,  on  the  30th  of  Septem- 
ber 1819,  decreed  tbat  the  plaintiffs  recover 
of  the  defendant  Nathaniel  Fox  558  dollars 
70  cents,  with  interest  on  255 dollars 57  cents, 
pat^  thereof,  from  the  2lBt  of  January  1807, 
and  on  303  dollara  13  centa.  other  part 
thereof,  from  the  25th  of  October  1810,  until 
paid,  and  the  costs  expended  by  the  plain- 
tiffs and  their  intestate  in  the  prosecution  of 
this  suit ;  "and  if  no  property  of  the  said  de- 
fendant can  be  found,  out  of  which  this 
decree  can  be  satisfied,  or  not  sufficient  for 


ch  seems  to  bave  been  drawn  by 
;ji:kkk  In  Ilill-i  Ex'or  v.  Fox'i  Adm'r,  ID 
HI,  thai  the  decree  In  tbat  case  was  Inter- 
becanae  an  aaacAmtni  waa  necessary  to 
..  would  appear  not  to  be  consistent  wlili 


1  Rob.  a 


:  'concurred  Ic 


esidec 


esult  of  I 
the  form  I 


decree  was  Incerlocntory,  bat  certalnlr 
le  sroand  that  It  wa»<  to  be  enforced  by  at- 
t,  as  said  by  the  president ;  becaose  all  de- 
ist be  enforced  by  attachment  when  any 

In  contempt  of  the  court,  and  Ibis  aeces- 
lost  freanenc  In  cases  of  final  decrees,' " 
rther  on  ttiU  subject,  cases  and  notes  cited 
>(»  to  Cocke  V.  Oilpln.  1  Bob  M;  mono- 
•lott  on  "Decrees"  appended    V  Kvans  t. 
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that  purpose,  other  than  that  convejed  by 
the  deed  of  trust  and  mortgage  in  the  pro- 
ceedings mentioned,  that  then  the  said  Fox 
do  deliver  the  property  in  the  said  dead  of 
trust  and  mortgage  mentioned,  or  so  much 
thereof  as  maj  be  necessary  for  the  purpose 
of  paying  this  decree  and  the  sums  herein 
aftermentioned,  to  the  marshal  of  this  court, 
to  be  by  him  sold,  after  advertising  the  time 
and  place  of  sale,  in  some  newspaper  printed 
in  the  town  of  Fredericksburg,  for  three 
weeks  successively,  to  the  highest  bidder 
for  cash  ;  and  that  he,  out  of  the  proceeds  of 
such  sale,  shall,  after  defraying  the  costs  of 
sale,  first  deposit  in  the  bank  of  Virginia  at 
Frederickabunc,  subject  to  the  future  order 
of  the  court  in  this  cause,  the  following 
snms  of  money,  via.  ^205.  4.  *}i.  with  inter- 
est thereon  at  the  rate  of  six  per  centum 
per  annum  from  the  1st  day  of  October  1801 
until  so  deposited,  and  ^250.  0.  2^.  with  the 
like  interest  thereon  from  the  ITth  day  of 
May  1803  until  bo  deposited,  and  then,  out 
of  the  residue  of  the  proceeds  of  sale,  pay  to 
the  plaintiffs  the  principal,  interest  and 
,COSta  aforesaid  decreed  to  them  ;  and  th3t 
the  said  marshal  report  his  proceedings 
589  herein  to  the  conrl."  And  "the  bill  of 
the  plaintiffs,  as  to  the  defendants 
Robert  Dunbar  and  Zachariah  Vowles,  was 
dismissed. 

At  July  rules  1820,  a  scire  facias  was 
awarded  to  revive  the  suit  against  Nathaniel 
"W.  D,  Foi  administrator  of  Nathaniel  Fox; 
and  at  October  rules  1620,  the  scire  facias 
being-  returned  executed,  and  the  said  Na- 
thaniel W.  D.  Fox  failing  to  appear  and 
shew  cause  against  the  revival  thereby 
sought,  it  was  ordered  that  the  suit  stand  and 
be  revived  against  the  said  Nathaniel  W.  D. 
Fox  administrator  as  aforesaid,  and  be  in  all 
things  in  the  4ame  plight  and  condition  as  it 
was  at  the  time  of  the  death  of  the  said 
Nathaniel  Fox  deceased. 

The  suit  being  continued  upon  the  docket 
of  the  superior  court  of  chancery  holden  at 
Fredericksburg,  until  that  court  was  abol- 
ished, and  afterwards  continued  upon  the 
docket  of  the  circuit  court  of  Spotsylvania,  on 
the  27th  of  May  1836  an  amended  bill  was 
filed,  by  leave  of  the  latter  court,  in  the  name 
of  Thomas  Hill  surviving  executor  of  Leon- 
ard Hill,  setting  forth,  that  the  administra- 
tion of  the  said  Nathaniel  W.  D.  Fox  has 
been  revoked,  and  the  estate  of  the  said 
Nathaniel  Fox  committed  to  Benjamin  Tol- 
soa  late  sheriff  of  the  county  of  Stafford,  for 
administration ;  that  John  Moncure,  the 
deputy  of  Tolaon,  took  charge  of  the  estate, 
and  in  the  course  of  his  administration  col- 
lected considerable  sums  of  money  due  the 
estate;  and  the  complainant  is  advised  that 
the  same  should  properly  be  applied  to  the 
discharge  of  the  decree,  which  remains  un- 
satisfied and  in  full  force. 

Tolaon  and  Moncure  answered  this  amended 
bill,  submitting  whether  the  plaintifi 
entitled  to  revive  his  decree  against  either 
of  them.  They  file  a  copy  of  the  order  of 
the  connty  court  of  Stafford,  shewing  that 
on  the  lOtb  of  November  1823,  the  letters  of 
administration  previously    granted 
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estate  of  Nathaniel  Fox  committed  to  Tolson 
as  sheriff  of  Stafford,  for  administra- 
tion ;  they  *rely  upon  the  fact  that 
more  than  five  years  elapsed  after  the 
date  of  that  order,  before  the  amended  bill 
filed ;  and  they  pray  the  benefit  of  the 
ite  of  limitations.  They  also  rely  upon 
the  fact  that  the  decree  was  revived  by  scire 
facias  against  Nathaniel  W.  D.  Fox  as  ad- 
"    ■   ■  of    Nathaniel   Fox,   before  pro- 

ceedings were  commenced  against  them,  and 
though  various  executions  were  taken  out 
against  the  said  Nathaniel  W.  D.  Fox  on  the 
said  revived  decree,  yet  no  return  was  made 
any  such  execution.  And  they  pray  the 
benefit  also  of  the  statute  of  limitations 
applicable  to  this  state  of  the  case. 
It  appeared  by  a  certificate  of  the  clerk  of 
le  court  of  chancery,  that  on  the  29th  of 
October  1819,  an  execution  was  issued  on  the 
decree,  on  which  a  return  was  made,  stating 
that  the  defendant  was  dead  before  the  exe- 
hand,  and  therefore  it  was 
not  acted  on  ;  that  on  the  30th  of  Noveml>er 
1821,  a  new  execution  issued  against  Nathan- 
iel W.  D.  Fox  administrator  of  Nathaniel 
Fox  s  that  Thomas  Hili,  one  of  the  plaintiffs, 
"  the  30th  of  October  1822,  and  ob- 
tained another,  which  he  returned  on  the  28th 
of  October  1823;  that  he  then  obtained 
another,  which  he  returned  the  22d  of  Octo- 
ber 1824;  that  another  was  then  issued, 
which  was  never  returned  ;  and  that  after- 
wards, on  the  3d  of  June  1826,  another  issued, 
which  was  never  returned. 

The  circuit  court  of  Spotsylvania  decreed 
that  the  amended  bill  be  dismissed,  and  that 
the  plaintiff,  out  of  the  goods  of  his  testator, 
pay  to  the  defendants  their  costs. 

On  the  petition  of  Hill's  executor,  an  ap- 
peal was  allowed  from  the  decree. 
Harrison  for  the  appellant. 

Daniel  for  the  appellees. 
591  •TUCKER.  P.  I  do  not  think  it  nec- 
essary. In  this  case,  to  decide  whether 
a  final  decree  in  a  court  of  equity  is  a  judg- 
ment, within  the  meaning  of  the  two  clauses 
of  the  statute  of  limitations  relied  upon  by 
the  defendants,  or  within  the  equity  of  that 
statute.  I  am  satisfied  that  this  decree  is 
not  to  be  taken  to  be  a  final  decree,  and  even 
if  it  were,  it  is  not  such  an  one  as  the  statute 
could  apply  to.  It  is  a  decree,  indeed,  against 
Nathaniel  Fox  for  a  sum  of  money;  but  it 
farther  provides  that  if  no  property  of  his 
can  be  found,  then  he  shall  deliver  up  cer- 
tain trust  and  mortgage  property  to  the  mar- 
shal, to  be  sold  to  satisfy  the  plaintiff's 
demand.  If  the  debt  was  not  made  by  exe- 
cution, this  part  of  the  decree  came  into 
operation  ;  and  as  it  could  only  be  enforced 
by  attachment  if  obedience  to  it  were  refused, 
so  it  seems  to  me  obviously  to  be  without 
the  provisions  of  either  of  the  clauses  of  the 
statute.  Had  the  creditor  found  it  necessary 
to  proceed  to  enforce  this  provision  of  the 
decree,  it  could  only  t>e  done  by  attachment 
against  Fox  in  his  lifetime,  or  by  bill  de- 
manding from  his  representatives,  or  others 
in  possession  of  the  property,  a  compliance 
with  the  decree,  and  enforcing  it  against 
them  by  attachment.    "'  "'     "" 


:  revoked,  and  the   has  not  been  taken,   the  creditor  still  in- 
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siBting  that  there  are  aueta.  Buttbe  provi- 
Bion  itself  grives  the  character  to  the  decree ; 
for  the  cause  never  could  be  out  of  the  pos- 
aeaaion  of  the  court,  ao  Ion?  as  its  direct 
action  might  be  called  for  to  compel  the 
deliver;  of  the  property.  And  even  now  it  is 
competent  to  the  party,  upon  failure  to  make 
hia  debt  out  of  the  aaseta  of  Fox,  to  amend 
hia  bill,  setting  forth  that  fact,  and  asking 
the  enforcement  of  the  alternative  branch  of 
the  decree.  I  am  of  opinion,  therefore,  to 
reverae  the  decree  and  send  the  cause  back 
for  further  proceedings. 
Decree  reversed,  and  cause  remanded. 

592        *Ransone  v.  Frayaer's  Ex'ora. 
Febraar)'.  IS40.  Blcbmond. 
(AbacDt  Brooke  and  Parkib,  J.) 
MortEase-AbMlat*  S«l*>— C«Hal  Bar— Upon  a  1)111 


of  n 


I.  tbec 


It  of  the  1 


to  theplalaUff's  preteaeloiia,  that  while  he 
to  retain  poaseBalon  of 
Qo  time  appointed  for  ps 
a.Dr  Btlpalatlon  for  payment  of  Interest,  tiorao 
boad  or  Dote  taken  for  the  debt,  bo  that  the  bor- 
rower bad  time  duriae  bla  whole  life  to  pay  tht 
money.  Held,  such  circumstancefl,  added  to 
the  absolnte  form  of  the  written  contract,  would 
alone  aufDce  to  shew,  that  a  mort^aee  was  not 
Intended. 

By  an  inatrument  under  seal,  dated  the  26th 
August  1826,  Thomas  Kansone  acknowledged 
the  receipt  of  800  dollars  from  Robert  Fray- 
ser,  in  full  for  the  purchase  money  of  a 
female  slave  and  her  four  children,  and 
veyed  the  alavea  absolutely  to  Frayser,  with 
warranty  of  the  title.  The  slaves  were 
delivered  to  Frayser  on  the  same  day, 
long  afterwards,  and  they  remained  for 
sometime,  though  not  long,  in  his  posses- 
sion, and  then  he  hired  them  to  Ransone  from 
time  to  time.  The  hire  agreed  on  for  the 
year  1828  was  20  dollars  :  and  in  M'ay  1828, 
Ranaone  gave  Frayaer  his  bond  for  that  sum 
payable  on  the  25th  December  following, 
with  a  convenant  to  return  the  slafea  well 
clothed  on  that  day.  Frayser  died  in  July 
1828,  and  by  his  will  bequeathed  these  slaves 
to  one  of  his  daughters.  At  the  end  of  the 
year,  Ransone,  being  desirous  to  hire  the 
slaves  for  another  year,  made  application  to 
the  legatee  to  hire  them  to  him  ;  which  she 
refused  to  do ;  and  then  he  refused  to  de- 
liver the  slaves  to  Frayser's  executors  ;  upon 
which  one  of  the  executors  went  to  Ransone'a 
house,  and  took  posaeaaion  of  the  slaves,  and 
delivered  them  to  the  legatee.  Thus  far,  the 
facts   of    the    case    were    not   controverted. 


•MortrsEe-Sak,— la  Edwards  v.  Wall,  1»  Va.  m 
the  plaintiff  claimed  that  a  coDveyaace  absolute  ot 
Its  face  wan  tutended  as  a  mortgase  to  secure  a 
loan.  No  personal  secority  waa  taken  for  th< 
allesed  loan,  nor  was  tbereaoy  asreementbetweec 
the  parties  either  as  to  the  pa yme at  of  Interest  oi 
the  repayment  of  tbe  prioclpal.  The  court,  on  th( 
authority  of  the  principal  case,  held  these  to  be 
important  circumstances  Id  determlnlae  wbetbei 
a  mortgaee  or  sale  was  Intended, 


593  *In  Auguat  1833,  Ransone  exhibited 

a  bill  in  chancery,  in  the  circuit  supe- 
rior court  of  Cumt>erland,  against  the  execu- 
tors of  Frayaer ;  alleging,  that  though  his  bill 
of  sale  of  the  slaves  to  Frayaer,  of  Anguat 
1826,  was  absolute  upon  its  face,  the  tranaac- 
tion  was  in  fact  a  pawn  or  mortgage  of  the 
slaves  to  Frayaer  to  secure  the  payment  of 
800  dollars  lent  by  Frayser  to  him,  upon  an 
agreement,  that  Ransone  might  hold  the 
property,  and  redeem  it  upon  repayment  of 
the  money  at  anytime;  and  praying,  that 
he  might  be  now  allowed  to  redeem  ;  and  to 
that  end,  that  the  slaves  might  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the 
balance  which  should  remain  of  the  debt  and 
interest  after  deducting  the  profits  which 
had  accrued  since  the  defendants  had  got 
possession  of  them  (of  which  an  account  was 
asked),  and  the  surplus  decreed  to  him. 

Frajser'a  executora  answered,  that  the 
transaction  was,  what  it  purported  to  be  by 
the  bill  of  sale  of  August  1626,  an  absolute 
sale  of  the  slaves  to  their  testator,  for  a  full 
price  paid  down. 

On  the  part  of  Ransone,  one  witness  de- 
poaed,  that  he  was  present  when  the  origi- 
nal agreement  t>etweeii "Ransone  and  Frayser 
waa  made,  and  that  the  contract  was,  that 
the  slaves  in  question  were  to  be  put  into 
Frayser's  hands  as  a  pawn  for  800  dollars 
lent  by  him  to  Ransone,  and  that  the  latter 
was  to  be  at  liberty  to  redeem  them  when- 
ever he  should  return  the  purchase  money. 
And  three  other  witnesses  deposed,  that 
Frayser  told  them,  at  several  times,  that 
Ranaone  had  a  right  to  redeem  the  property, 
at  any  time,  by  returning  the  money. 

On  the  other  hand,  three  witneases  de- 
poaed,  that  Ransone  told  them,  at  several 
times,  that  he  had  sold  the  slaves  to  Frayser 
for  800  dollars,  representing  the  transaction 
as  an  absolute  sale,  without  any  apparent' 
motive  so  to  represent  it,  if  it  was  not  the 
truth.  There  waa  proof  that  Frayser  in- 
tended to  lay  out  hia  money  in  a  purchase 
of  slaves,  and  regarded  tbe  slaves  con- 
veyed "by  Ransone's  bill  of  sale  as  his 
absolute  property.  A  witness,  who 
drew  the  biil  of  sale,  deposed,  that  he  under- 
stood the  contract  to  be  an  absolute  sale, 
lothing  being  said  by  either  party  to  inti- 
mate that  a  pawn  or  mortgage  was  intended. 
Nor  was  there  any  reason  shewn,  or  even 
-  iggested,  to  account  for  the  omission  in 
e  written  contract  of  any  mention  of  the 
right  of  redemption,  if  a  pawn  or  loan  was 
intended  under  tbe  form  of  an  absolute  sale. 
A  physician  who  attended  the  family  of 
slaves  at  Ranaone's  house  in  1828,  was  told 
by  him  1o  charge  his  bill  for  medical  serv- 
ices to  Frayser.  It  was  proved,  that  800 
dollars  waa  a  full  and  fair  price  for  the  prop- 
erty at  the  time  of  the  contract.  Ransone 
adduced  no  proof,  nor  did  he  even  pretend, 
that  any  time  was  appointed  for  the  repay- 
■  of  the  money,  or  for  the  payment  of 
St.  Nor  did  he  account,  or  attempt  to 
It,  for  the  fact  of  his  having  given  a 
bond  for  20  dollars  for  the  hire  of  the  slaves 
for  the  year  1828 ;  a  sum  less  than  half  the 
annual  Interest  of  the  money  he  »aM  wa« 
lent  him  by  Fraysert  i  -ii ; ,  «^iOLH7rC 
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The  circuit  superior  court  dismissed  the 
bill.  And  on  tbe  petition  of  the  plaintiff  to 
this  court,  an  appeal  was  allowed  him. 

Robertson,  for  the  appellant. 

Leig'ta,  for  tbe  appellees. 

TUCKBR,  P.  I  think  the  weight  of  the 
parol  evidence  in  this  case  decidedly  with  the 
appellees.  I  take  occasion  to  remark  how 
dangerous  is  Ihe  admission  of  the  testimony 
of  witnesses,  to  change  and  modify  the 
agreement  of  the  parties  by  setting  np  a 
secret  trust  or  right  of  redemption.  It  is 
not  dented,  that  such  testimony  is  admissi- 
ble ;  but  whether  It  was  wise  to  have  estab- 
lished the  rule,  except  in  cases  of  fraud, 
or  oppression  or  mistake  of  the  scrivener, 
may  well  be   doubted.     Here  are   four 

595  witnesses,  who  swear  *to  facts  which, 
standing  uncontradicted,  migbt  have 

established  this  transaction  as  a  mortgage  : 
yet  tbe  facts  and  circumstances  are  conclusive 
of  the  contrary.  In  the  first  place,  here  is  an 
absolute  bill  of  sate,  for  which  there  seems 
to  have  been  no  assignable  motive  on  the  part 
of  Ransone.  He  wasoot  in  the  power  of  Fray- 
ser.  He  does  not  pretend,  that  the  instru- 
ment was  intended  to  be  otherwise  written, 
and  that  it  was  fraudulently  imposed  upon 
him  In  its  present  form.  It  was  drawn  not 
by  Frayser,  but  by  a  third  person,  and  that 
person  (the  ouly  one  present)  heard  nothing 
of  a  right  of  redemption.  It  is  not  pretended, 
that  Frayser  had  insisted  as  a  condition  of 
the  loan,  that  Ransone  should  not  disclose  tbe 
real  character  of  the  transaction.  What, 
then,  could  have  been  Ransone's  motive  for 
BtafTering  the  instrument  to  be  drawn  as  a 
bin  of  sale  with  a  warranty,  if  he  was  to  have 
the  right  to  redeem  ?  He  must  have  known 
the  difference.  And  what  was  his  motive 
for  the  various  gratuitous  falsehoods  to  nu- 
merous witnesses,  to  whom  he  repeatedly 
acknowledged  he  had  sold  the  slaves  to  Fra;- 
ser  7  for  the  dishonest  act  of  refusing  to  pay 
the  physician  for  his  services  to  his  own 
slaves  7  for  giving  his  bond  for  the  hire  of 
his  own  property  7  Was  it  that  be  did  not 
know    he   could   establish    his  rights?     His 

always  at  hand.  Was  it  that  he  was  in  Fray- 
ser's  power  ?  According  to  his  version  of  the 
transaction,  Frayser  was  in  his  power.  For 
he  had  lent  him  800  dollars  for  an  indefinite 
period :  he  had  taken  a  mortgage  for  hie 
security  with  an  indefinite  power  of  redemp 
tion  at  any  time  during  life  ;  and  he  had  nei 
ther  bond,  note  nor  covenant  for  repayment. 
In  tbe  mean  time,  Ransone  held  the  slaves 
and,  according  to  the  ordinary  course  o1 
things,  had  a  right  to  the  possession  of 
them  until  default  made  in  payment,  which 
could  not  be  while  he  lived.  Moreover,  there 
was  nothing   to   bind   hi 

596  'payments  of  interest,  so  that  Frayser 
cotild  neither  recover  from  him  prin- 
cipal nor  interest  during  his  life;  while, 
according  to  Ransone's  pretensions,  he  bad 
a  right  to  retain  the  property  as  his 
ing  the  same  time.  This  state  of  things 
negatives,  beyond  question,  the  notion  of  his 
being  in  Frayser's  power,  and  acting 
•peaking    under    duress    of    circumstancei 


tension  that  this  was  a  mortgage.  It  is  not 
conceivable,  that  the  parties,  situated  as  Ibey 
were,  ever  should  have  entered  into  such  a 
contract ;  that  Frayser  ever  could  have  lent 
his  money,  without  any  definite  period  of 
repayment,  and  without  bond,  note  or  cove- 
nant for  its  return  ;  depending  only  upon  a 
mortgage  of  a  female  slave  and  her  children, 
and  such  a  mortgage  as  never  could  be  fore- 
closed as  long  as  the  borrower  lived.  This 
circumstance,  then,  and  the  absolute  form  of 
the  bill  of  sale  are,  in  my  opinion,  sufficient 
give  tbe  stamp  of  falsehood  to  the  appel- 
lant's pretensions,  and  to  shew  the  estreme 
danger  of  permitting  tbe  written  evidences 
of  contract  to  be  disarmed  of  all  their  obli- 
gation, by  parol  evidence  of  secret  trusts  and 
pretended  equities  of  redemption. 
Decree  affirmed. 
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Harcb.  1840,  Blchmouil. 

(Abxeot  Cabbli.  and  Pasksb,  J,> 


pr(ificrlyPBldOHICM"*Wldow— RdHdTOlHIiBXMa- 
lar.— The  ei'or  of  a  deceaaeil  offlcer,  and  tils 
widow,  prefer  confllctlns  claims  at  the  treasury 
of  ttie  0.  States,  for  Uie  arrears  of  iiay  accraed  to 
tbe  offlcer  durlDe  tils  life,  nndcr  tlie  act  of  con- 
tcressof  Hai'  IB,  IBSS.  "for  tbe  relief  of  eertala 
snrvlTlnBOIBcersandBOIdlerBof  tbe  revolntloni" 
cbe  oncem  of  tbe  treasury  reject  Ihe  claim  of  tbe 
ex'or,  and  pay  tbe  money  to  tbe  widow.  Hbld. 
even  If  the  payment  to  tbe  widow  was  wronr,  the 
ex'or  cannot  maintain  an  action  for  tbe  money 
asalnBt  her,  as  money  had  and  received  by  ber  to 
hia  use.  there  being  no  privity  between  them:  bis 
remedy  is  asainat  the  creasary. 
Asm*— Same— RiBhl  dI  OHlcar's  Bxecator  to.— Bat  the 
:x'orof  theomcer,  has  no  risbt  to  claim  of  the 
rreasary  snch  arrears  of  pay  accrued  to  bis  testa- 
lor  dnriUE  bis  life. 

Assumpsit,  in  tbe  circuit  superior  court 
of  Orauge,  by  Stephens  executor  of  James 
Burton,  against  Watts  administrator  of  Eliz- 
Ll>eth  Burton,  for  money  had  and  received 
by  the  defendant's  intestate  in  her  lifetime 
to    the   plaintiff's   use.      Plea,   the    general 

At  the  trial,  the  jury  found  a  special  ver- 
dict, by  which  it  appeared,  that  James  Bur- 
ton was  a  surviving  officer  of  the  army  of  the 
revolution,  who  was  entitled  {under  the  act  of 
coogresBofMay  1828,  "for  the  relief  of  cer- 
tain surviving  officers  and  soldiers  of  tbe  rev- 
olution") to  full  pay  for  life,  according  to  his 
rank  &c.  commencing  from  the  3rd  March 
1826.  James  Burton  being  so  entitled,  died 
in  August  1829,  without  having  received  the 
money.  After  his  death,  his  executor,  the 
plaintiff  Stephens,  and  his  widow  (tbe  de- 
fendant's intestate)  Elizabeth  Burton,  pre- 
ferred conflicting  claims  for  the  money  due 
to  him  under  Ihe  act  of  congress,  at  the 
treasury  of  the  United  States.  The  amoutit 
of  pay,  computed  from  the  3rd  March  1826  to 

the  26th  August  1829,  was  adjusted  at 
598      the  treasury,   ascertained   to   be  '1665 

dollars,  and  allowed.  But  the  officers 
of  the  treasury  rejected  the  claim  of  Burton's 


But  it  likewise  negatives,  decisively,  the  pre-  executor  to  the  money,  and  paid  It  to  his 
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widow.  And  this  action  was  brougfht  by 
Burtoa's  executor  against  the  adminiBtrator 
of  the  widow,  to  recover  the  money  as  money 


had  a 


I   the   1 


;   of 


8  testator's  estate. 

Upon  this  state  of  facta,  the  circuit  aupe- 
riorcourt  held,  that  the  plaintiff  was  not 
entitled  to  recover,  and  g'ave  judgment  upon 
the  special  verdict  for  the  defendant;  to 
which  this  court,  upon  the  petition  of  the 
plaintiff,  allowed  a  supersedeas. 

Leigh,  for  the  plaintiff  in  ern 

Patton,  for  the  defendant. 

BROOKE,  J.    I  think  it  well  settled,  that 
where  two  persons  claim,  each 
arate  right,  the  same  sum   of  money  from   a 
third  party,  and  the  third   party   pays   it 
one  of  the  claimants,   the   other   cannot 
cover  it  from  him  who  receives  it,  in  this 
in  any  other  form  of  action  ;  for  there  is 
privity  between  them.     Whether  be  can 
cover  from  the  third  party,  who  has  rejected 
bis  claim  and  paid  the  money  to  his   success- 
ful competitor,    is  another   question,  which 
does  not  belong  to  this  case. 

On  the  merits,  whether  the  widow  of  Bur- 
ton was  entitled  to  the  money  in  question  oi 
not,  there  is  no  ground  for  the  claim  of  his 
executor  to  it.  The  act  of  congress  of  the 
ISth  May  1828  repudiates  his  pretenaiona. 
The  act  was  passed  in  pursuance  of  a  memo- 
rial of  the  surviving  officers  of  the  revolu- 
tion assembled  at  Baltimore.  That  memorial 
protested,  in  strong  terms,  against  any  com- 
pensation from  congress  in  the  nature  of 
pension  :  it  admitted,  that  congress  was 
under  no  legal  obligation  to  make  them 
compensation  for  the  depreciation  of  their 
pay  and  of  their  commutation  certificates 
but  it  represented,  that  the  natioi 
was  under  a  moral  obligation  ti 
599      *make      them       compensation.    The 

provisions  of  that  act  of  congress 
reaponsive  to  the  claim.  As  the  governn 
was  under  no  legal  obligation  by  the 
existing  law  to  make  any  such  compensation, 
congress  had  power  to  give  it  on  such  terms 
as  it  thought  proper ;  and  as  it  was  diSicult 
to  ascertain  the  loss  of  each  oQii 
sale  of  his  certificates,  congress  thought 
pro|>er  to  allow  to  each  full  pay  for  life,  but 
none  to  receive  more  than  a  captain's  pay. 
It  thought  proper  also  to  make  the  compenaa- 
tiOB  personal  to  the  officer ;  the  4th  section 
of  the  act  declaring,  that  it  should  not  be 
transferrible,  or  liable  to  attachment,  levy 
or  sei&ure,  by  any  legal  process  whatever, 
but  should  enure  wholly  to  the  personal 
benefit  of  the  officer  or  soldier  entitled  to  the 
same;  thus  excluding  his  executors  or 
administrators.  The  act  distinguishes  it 
from  a  pension,  by  calling  it  pay.  Pensions 
are  not  granted  in  consequence  of  a  defi- 
ciency of  pay  while  in  service  :  they  are 
gratuities  for  honourable  service,  when  the 
party,  in  most  cases,  is  unable  to  render 
further  service.  Dr.  Johnson's  illnatiired 
definition  of  a  pension  in  his  dictionary — 
that  in  England  it  is  generally  understood  to 
mean  pay  given  to  a  state  hireling  for 
treason  to  his  country— can  never  be  applied 
to  the  pay  given  by  this  act  of  congress  to 


revolution, 
gratuities 
congress. 

Whether  Burton's  widow  was  entitled  to 
the  arrears  of  pay  allowed  to  her  husband, 
it  is  not  necessary  in  this  case  to  decide. 
The  judgment  should  be  affirmed. 

TUCKER.  P.  If  the  merits  of  this  case 
were  with  the  plaintiff,  I  should  stUl  t>e 
of  opinion  that  the  action  could  not  be 
maintained.  If  the  executor  of  the  pen- 
sioner, and  not  his  widow,  was  entitled  to 
his  unpaid  pension,  then  the  payment  to  the 
widow  by  the  government  was  a  payment  in 
its  own  wrong,  and  the  executor 
600  'may  still  justly  demand  payment  to 
himself  from  the  proper  department. 
He  cannot  demand  of  the  widow  to  pay  over 
to  him  what  she  has  received  ;  for  that  waa 
not  bis  money.  His  money  is  in  the  hands 
of  the  government.  What  she  received, 
she  received  as  her  own,  claiming  title  to  it 
as  her  own  ;  and  her  claim  being  admitted 
and  paid,  she  can  never  be  compelled  to 
refund.  Mayor  &c.  v.  Judah,  S  Leigli  305. 
And  if  the  government  cannot  compel  her 
to  refund  by  direct  action,  it  seems  to  follow, 
that  she  cannot  be.  indirectly,  compelled  to 
refund,  by  being  forced  to  pay  over  the 
amount  to  another  claimant  with  pretensions 
adverse  to  her  own.  There  is  no  privity 
between  them,  nor  is  there  any  ground  on 
which  to  rest  an  implied  contract.  The 
reasoning  of  the  court  in  Rogers  v.  Kelly.  2 
Camp.  123,  seems  to  me  to  be  in  point.  The 
government  and  the  widow  cannot  both  be 
the  debtors  of  the  executor.  Now.  if  the 
payment  was  improperly  made,  the  govern- 
ment is  not  discharged,  and  is  still  debtor  to 
him.     The  widow,   therefore,  cannot  be  his 

But  upon  the  merits,  I  think  (contrary  to 
my  first  impressions)  that  the  payment  to 
the  widow  was  right.  The  act  of  congreas 
was  made  under  no  legal  obligation  to  make 
the  provision  it  contained :  congress  had 
power  to  do  it  upon  its  own  terms,  and  of 
course  to  provide,  that  this  retribution  for 
meritorious  services  should  enure  to  the 
personal  benefit  of  the  officer,  and  pa«a 
according  to  its  discretion.  In  the  exercise 
of  its  discretion,  it  reduced  general  officers 
the  compensation  of  a  captain,  and 
ited  the  comroeacement  of  the  allowance 
March  1826,  By  whatever  name  we 
may  designate  the  allowance  directed  to  be 
paid,  it  must  still  go  according  to  the  will 
of  the  legislative  body ;  which  expressly 
ipted  the  gift  from  attachment,  levy, 
re  or  assignment  ;  and  declared,  that 
ihould  enure  wholly  to  the  personal 
benefit  of  the  officer."  It  made  no  mention 
of  his  executors  or  administrators  ; 
*and  but  for  the  subsequent  act  of 
March  2,  1829,  which  gave  all  arrears 
of  pensions  to  the  widow  of  the  deceased 
officer,  it  may  well  be  doubted  whether  they 
would  have  been  payable  to  any  one  after 
his  death.  The  executor  would  seem  to  have 
pretensions  to  claim  them ;  since,  in 
his  hands,  the  pension  would  be  applicable 
to  the  payment  of  debts,  which  would  de- 


the  surviving  ofUcers  and    soldiers  of  the   feat  the  declared  purpose  of  the  act  of  Maj 
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1828.       Therefore,     the    aubseqi 

March  1829,  which  gfives   all   a: 

widows,    waa    no     invasion    of    any    prior 

Tested    right;  for    until    this    last    act  wai 

passed,  there  was   no   provision   of  law  de' 

daring  what  shoald  become  of  the   arrears 

of  the  pensions. 

Upon  both  grounds,  I  thiak  the  judgment 
should  be  affirmed. 

STANARD,  J.,  concurred 
ident. 

Judgment  affirmed. 


rith  the  pres. 


IVUrch.   IBM.  Rlcbmond. 

(Absent  pASKn  and  Stahabu,  J.) 

Win— CoDMraetlvn— Enwiclpatlon  ol  51  ■¥(«•— Revoca. 

tlOB  of  Devise— Caas  at  Bar.— Testator  dlrecta  ai. 

bis  slaves  to  be  emanclpaleil  aod  sent  to  acountr) 

where  slayery  la  not  tolerated.  If  within  twelvf 

months  they  shall  elect  to   be  emancipated  ot 

those  terms,  otherwise  to  be  sold  ;  and  then,  aftei 

ahndry  beauests.  gives  ill  the  reHldunm  of  hi) 

estate.  InclndlDE  a  parcel  of  land  called  Belle  Air 

to  charitable  uses ;  afterwards,  by  a  codicil,  be 

(fives  tbe  Belle  Air  estate  to  B.  D.  for  the  support 

and  malntenasce  of  of  the  slaves  thereon  :    HSLli. 

Ibe  devlae  of  tbe  Belle  Air  estate  to  B.  D. 

created  a  trust  for  the  snpport  and  malDtenance 

of  the  slaves  thereon,  till  tbey  sboald  be  enaa- 

clpated  or  sold  :  the  deflsee's  Interest  was  com' 

menaurate  witb  and  limited  by  the  purpose  of  tbe 

trust,  and  was  determined  by  the  emancipation 

or  sale  of  tbe  slaves  :  and  tbe  codicil  was  a  i 

cation  of  the  devise  ol  Belle  Air  contained  Ic 

will   only   pro  tan  to :   yet  tbe  trustee  was 

■cconntable  for  any  aurplus  of  proQis  beyoni 

expense  of  suppurtloK  and  malntalnine  tbe  si. 

This  waa  an  appeal  taken    by    Benja 

Dawson    from    a    part    of  the   same  decree 

from    which    the    appeal    was  taken  bj  the 

president  and  directors  of  the  literary  fund, 

in  tlie  case  of  The  Literary  Fund  v.  DaW' 

BODB,  reported  ante,  p.  147, 

The  parts  of  the  will  of  the  testator  Uar- 
tin  Dawson  late  of  Albemarle,  on  the  con- 
struction and  effect  of  which  the  question 
in  this  branch  of  the  cause  depended,  were 
the  2d,  part  of  the  16th,  the  17th  and  21st 
clauses,  and  the  codicil.  They  were  in  the 
following  words: 

"2d.  It  is  my  will  and  desire,  that  what 
slaves  I  may  depart  this  life  the  owner  of, 
be  emancipated  by  my  ezecntors,  and  re- 
moved to  some  part  of  the  world  where 
slavery  is  not  tolerated,  and  from  my  pres- 
ent view,  the  settlement  in  Africa  of  the 
African  Colonization  Society,  is  most  de- 
sirable; and  for  the  obji'ct  of  so 
603  'removing  them,  and  finding  them 
with  the  necessaries  of  life,  my  ex- 
ecutors are  to  use  out  of  my  estate,  for  each 
slave  so  emancipated,    200  dollars.     Should 


•WID— BBaDdpatlon— Dcpcodcnl  as  Slave's  Elecllon 
— enBCt.-On  tblB  Bubjecl,  see  fool-nott  to  Bailey  v. 
FolQdezter,  M  Qratt.  lai  See  principal  case  cited 
In  Bailey  v.  Poindexter.  U  Qratt.  iOt.  SIO.  211  Idissent- 
Ins  opiDloD  of  MONcuBX.  J.)  I  WilUamsoD  v.  Coalter. 


it  be  contrary  to  the  laws  of  the  country 
to  emancipate  slaves  at  my  death,  and  such 
leave  cannot  be  obtained,  or  should  any  of 
the  slaves  I  may  depart  this  lite  owner  of, 
choose  to  remain  slaves  at  or  before  the 
expiration  of  twelve  months  from  ray  death, 
such  as  choose  to  remain  slaves  to  be  sold 
in  families,  and  to  be  allowed  to  choose 
their  masters  so  far  as  practicable;  for  this 
object,  my  estate  to  remain  together  twelve 
months  after  my  death,  except  the  perish- 
able parts  thereof. —  16.  It  is  my  will  and 
desire,  that  the  balance  of  my  estate,  real 
and  personal,  be  used  by  my  executors  for 
the  purpose  of  erecting  three  seminaries  of 
learning;  one  on  tny  tract  of  land  called 
Belle  Air;  ot>e  on  my  tract  of  land  around 
the  town  of  Milton,  my  lots  in  said  town 
to  be  t^kcn  as  part;  one  in  the  county  of 
Nelson,  as  near  the  graveyard  in  this  will 
mentioned  as  a  proper  site  can  be  procuired : 
said  tracts  of  land,  as  also  the  one  to  be 
procured,  to  remain  forever  for  the  use  and 
benefit  of  the  seminaries  of  learning.— 
17.  Should  my  executors  fail  to  carry  into 
eSect  said  16th  devise  for  seminaries  of 
learning  (which  I  hope  and  trust  they  will 
not)  then  the  real  and  personal  estate  de- 
vised for  said  objects,  to  be  used  by  my  ex- 
ecutors in  constituting  a  part  of  The 
Literary  Fund  of  the  state  of  Virginia  j  and 
two  thirds  of  the  interest  on  it  to  be  used 
by  the  school  commissioners  for  the  county 
of  Albemarle,  in  the  same  way  the  school 
fund  allotted  for  the  said  county  is  used ; 
the  other  third  of  the  interest  on  it  to  be 
appropriated  and  used  by  ths  school  com- 
missioners for  the  county  of  Nelson  in  the 
same  way;  and  from  time  to  time,  as  the 
legislature  may  think  advisable,  the  prin- 
cipal may  be  used  for  like  objects,  for  the 
benefit  of  the  said  counties,  in  the  same 
proportions  as  the  interest  ia  directed 
to  be  used.  An  act  of  assembly 
604  *for  said  object,  supposed  can  be  ob- 
tained.—  21.  T  do  hereby  constitute 
and  appoint  my  friends  Henry  T.  Harris, 
William  C.  Rives,  Alexander  Rives,  and 
William  W.  Dawson  executors  of  this  my 
last  will  and  testament;  who  (my  said  ex- 
ecutors) are  authorized  to  dispose  of  all  my 
estate,  both  real  and  personal,  not  in  this 
will  otherwise  disposed  of:  such  sale  not 
to  take  place  in  less  than  twelve  months 
after  my  death,  except  the  perishable  parts. 
I  would  advise,  that  my  executor  W,  T. 
Harris  attend  to  the  seminary  of  learning 
in  the  county  of  Nelson,  and  the  emancipa- 
tion of  the  slaves;  my  executors  W.  C.  and 
A.  Rives  attend  to  the  seminaries  in  this 
county ;  and  my  executor  W.  W.  Dawson 
attend  to  the  payment  of  legacies."  The 
will  was  dated  the  31st  July  1833.  The  tes- 
tator added  the  following  codicil,  dated  the 
22d  of  May  1835— "A  codicil  to  this  my 
last  will  and  testament,  which  i a  deposited 
in  the  hands  of  Martin  Thatcher  for  safe- 
beeping.  And  my  Belle  Air  estate  I  give 
to  mj  nephew  Benjamin  Dawson  for  the 
equitable  support  and  maintenance  of  tbe 
slave  population  thereon.  I  give  Martin 
Thatcher  1000  dollars  Ac." 
The  will  and  codicil  were  proved   in    the 
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coanty  court  of  Albemarle  at  iti  June  term 
1835;  anH  three  of  the  execntora  named  in 
the  wilt,  A.  Rivea,  Harria  and  Dbwboii, 
qualified ;  but  the  powers  of  the  two  former 
were  revoked  before  thia  suit  was  set  for 
hearing  in  the'  circuit  auperior  court,  ao 
that  Dawaon  remained  the   only  acting  ex- 

The  bill  was  exhibited  by  tlie  heirs  and 
next  of  icin  of  the  testator,  againat  hia  ex- 
ecutora,  hia  nephew  Benjamin  Dawaon 
mentioned  in  the  codicil,  and  all  the  dev- 
isees and  legatees  named  in  the  will,  par- 
ticularly the  preaidtnt  and  directora  of  the 
literary  fund:  and  one  of  the  objecta  of  the 
bill  was,  to  aacertain  which  of  the  teatator'a 
slaves  would  choose  to   remain    slaves  and 

be  aold  in  Virginia  rather  than  be  sent 
60S       to  another  country  •where   slavery  is 

not   tolerated;  and  another  and  main 
object  was,  to  have  thedeviees  and  bequests 
contained  in  the  16th  and    17th  clauaea,  for  j  that    quest: 
the  three  aeminaries  of  learning-,  or  for  the  :  difficulty. 


benefit  of  The  Literary  Fund,  declared  void, 
and,  consequently,  lo  have  the  real  and 
personal  subjects  of  those  deviaea  and  be- 
questa  divided  among  the  teatator'a  heirs 
and  next  of  kin,  as  if  he  were  pro  tanto 
intestate. 

The  defendant  Benjamin  Dawson,  in  his 
answer,  insisted,  that  the  codicil  giving 
him  "the  Belle  Air  estate  for  the  equitable 
support  and  maintenance  of  the  slave  popu- 
lation thereon,"  was  a  revocation  of  the 
deviae  of  the  Belle  Air  eatate  contained  in 
the  16lh  clause  of  the  will,  and  of  so  much 
of  the  2nd  clause  aa  emancipated  the  alavea 
who  were  on  that  eatate ;  and  a  devise  and 
bequeat  to  him,  in  fee  and  absolute  prop- 
erty, of  that  land  and  of  those  slaves;  a 
provision  whicht  he  aaid,  the  teatator  had, 
in  aeveral  former  wills,  always  made  tor 
him. 

The  circuit  superior  court,  in  an  inter- 
locutory decree  for  settling  the  rights  of  the 
parties,  declared  and  decreed,  among  other 
things,  that  the  codicil  gave  the  defendant 
Benjamin  Dawaon  no  absolute  interest  in 
the  Belle  Air  estate,  either  in  the  landa,  or 
in  the  slaves  thereon,  or  in  the  atock  thereto 
tielonging,  but  only  the  uae  thereof,  in 
truat  for  the  benefit  of  the  alavea,  for  their 
support  and  maintenance,  during  the  in- 
terval of  twelve  montha  or  longer,  which 
might  elapse  between  the  death  of  the  tes- 
tator and  the  election  of  the  slaves;  but 
that,  nevertheless,  as  the  slaves  were  not 
yet  freemen,  and  would  not  be  until  they 
so  elected,  they,  therefore,  had  no  capacity 
to  enforce  against  Dawson  the  trustee  any 
accountability  over  and  above  their  main- 
tenance, and  he  was  entitled  to  all  the 
profita  beyond,  discharged  of  the  trust, 
namely,  the  use  of  the  Belle  Air  estate 
until  the  slaves  thereon  should  make  their 
election.  From  this  part  of  the  decree, 
the  defendant  Benjamin  Dawaon 
606  'applied  by  petition  to  this  court  for 
an  appeal;  which  was  allowed.  . 

The  cause  waa  argued  here,  by  R.  C. 
Stanard  and  Lyons  for  the  appellant,  and 
by  the  attorney  general  and  Johnson  for 
the  appeliees.    Tbe  counsel   for   the  appel- 
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itcnded,  that  the  effect  of  the  codicil 
it  to  create  a  truat  for  the  support 
intenance  of  the  slaves  thereon,  but 
to  give  the  Belle  Air  eatate  to  Benjamin 
Dawson,  charged  with  the  support  and 
mainteua-ace  of  the  slaves  thereon  ;  and  aa 
the  charge  of  supporting  and  maintaining' 
them  might  far  exceed  the  profits,  and  as 
the  word  eatate  waa  alone  sufficient  to  de- 
scribe the  whole  intereat,  and  the  statute  1 
Rev.  Code  ch.  99,  {  27,  p.  369,  dispensed 
with  words  of  inheritance,  therefor  the  dev- 
isee tootc  the  fee  simple,  for  (meaning  in 
consideration  of)  his.  support  and  main- 
tenance of  the  slaves.  And  thus  under- 
stood, the  codicil  revoked  the  deviae  of  th« 
Belle  Air  land  contained  in  the  aixteenth 
clause  of  the  will. 

TUCKER,  P.     The  only   question    upon 

this  appeal,  ia  as  to  the  construction  of  the 

"  "  in  the   will  of  Martin  Dawson;  and 

ims   to    me  to  be  without 

not    be   denied,    that    . 


far  as  the  codicil  contains  a  disposi 
the  testator's  property,  different  from  the 
will,  or  modifying  its  provisions,  the  will 
must  yield,  although  the  codicil  contains  no 
clause  of  revocation.  But,  I  take  it,  the 
codicil  is  to  be  considered  a  revocation  to 
that  extent  only;  for  a  codicil  (so  expresaed 
to  be  upon  ita  face)  ia  dcaigned  to  be  a  part 
of  the  will  already  made,  and  not  a  new 
and  independent  instrument.  It  may  add 
to,  take  from,  or  modify  and  restrain,  the 
dispositions  of  the  will,  but  so  far  as  the 
will  can  stand  consistently  with  the  codicil, 
so   far    is  it  unrevoked  by  it,  unless  there 

be  an  express  revocation.  Ifillet  v. 
607       Sandford.  1  Vea.   sen.   *178,  186;    Ld. 

Carrington  v.  Payne,  5  Vea.  jnn. 
404;  Beckett  v.  Harden,  4  Man.  A  Selw.  1. 
With  this  simple  propoaition  premised,  let 
ns  proceed  to  consider  the  case. 

By  the  second  clause  of  the  will,  the  testa- 
tor's slaves  are  directed  to  be  emancipated, 
and  twelve  months  are  given  for  them  to 
elect  to  be  sold  or  to  be  free ;  and  for  that 
object  the  estate  is  directed  to  remain  to- 
gether for  twelve  montha.  By  the  sixteenth 
and  seventeenth  clauses,  the  balance  of  the 
testator's  estate,  after  certain  bequests, 
ia  directed  to  be  uaed  by  the  executors  in 
the  erection  of  three  seminaries  of  learning, 
and  if  that  object  cannot  be  effected,  then 
the  whole  is  to  be  used  for  the  benefit  of 
The  Literary  Fund;  and  by  the  last  clause 
of  the  will,  the  executors  are  invested  with 
a  complete  authority  to  sell.  The  Belle 
Air  estate  is  a  part  of  the  property  thus 
disposed  of.  Two  years  after  the  will  was 
made,  the  testator  added  the  codicil.  It  is 
declared  to  be  a  codicil,  and  begins  as  if 
continuing  the  diapoaitiona  of  the  will, 
thua;  "And  my  Belle  Air  estate  I  give  to 
my  nepnew  Benjamin  Dawson  for  tbe 
equitable  support  and  maintenance  of  the 
slave  population  thereon."  If  is  to  my 
mind  very  clear,  that  the  testator,  by  this 
devise,  designed  no  benefit  to,  or  chaise 
upon,  Benjamin  Damson.  The  words  are 
too  plain  to  admit  of  doubt.  He  devises  the 
eatate  to  Dawson — for  his  own  benefit?  Bj 
no  means;  but  "for  the  equitable    support 
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of  the  ala,TeB  thereon,"  which  were  the 
verjr  •!«¥«■  he  had  directed  to  be  emanci- 
pated. It  was  a  trust  for  their  ■Dpport, 
nntil  the  time  when  their  emaacipation,  oi 
Mie,  was  to  take  place,  which  was  to  be 
within  twelve  months.  There  is  nothio^ 
from  which  any  proTision  in  favour  of 
Dawson  can  be  implied.  The  purpose  and 
object  of  the  g'ift  have  no  reference  to  him ; 
the;  refer  to  the  slaves  alone:  and  if  he 
failed  to  fulfil  the  trust,  it  might  have  been 
enforced,  if  not  by  the  slaves,  by  the 
executor,  since  unless  supported 
608  "by  Dawson,  according-  to  the  will, 
the  burden  would  fall  upon  him.  Il 
is  said,  that  the  testator.  In  former  wills, 
had  made  provision  for  Dawson ;  but  the 
inference  from  that  fact  in  more  than 
anced  by  the  pretermission  of  him  in 
will  of  1833,  which  remained  two  years 
without  alteration.  It  is  said,  too,  that  the 
word  for  often  signifies  in  considerattoi 
of,  and  BO  the  codicil  gives  the  Belle  Ai: 
estate  to  Dawson,  in  consideration  of  hli 
support  and  maintenance  of  the  slaves:  but, 
in  this  connexion,  the  word  for  clearly  ex- 
presses nothing  more  than  the  purpose  of 
the  gift,  and  that  purpose  was  to  provide 
for  the  slaves.  It  does  not  imply  a  gift  of 
the  absolute  property  in  a  fine  estate,  for 
the  paltry  consideration  of  supporting  the 
slaves  upon  it  for  one  year. 

Dawson  then  took  no  beneficial  interest 
in  the  property.  Being  only  a  trustee, 
what  estate  did  he  Uke?  Was  it  a  fee,  or  a 
lems  estate?  I  am  clearly  of  opinion  that 
the  title  he  acquired  was  only  commensurate 
with  the  purpose  of  the  trust.  Doe  v.  Simp- 
son, S  East  162;  Doe  v.  Nicholls,  1  Barn.  & 
Cress.  336,  6  Eng.  C.  L.  R.  92,  the  purpose, 
namely,  of  maintaining  the  slaves  for  the 
year  within  which  they  were  to  be  emanci- 
pated or  sold.  This  purpose  limits  the 
quantity  of  estate  which  he  took,  and  con- 
troU  the  construction  which  would  other- 
wise have  given  him  a  fee,  either  from  the 
effect  of  the  word  estate,  or  from  the  opera- 
tion of  our  statute  dispensing  with  words 
of  inheritance,  1  Kev.  Code,  ch.  99,  {  27, 
p.  369. 

Upon  the  whole,  I  am  of  opinion,  that 
the  construction  of  the  circuit  superior 
coort  SB  to  the  meaning  and  effect  of  the 
codicil,  is  substantially  right,  and  that  the 
decree  should  be  affirmed. 

BKOOKE  and  CABELL,  J.,  concurred. 
Decree  affirmed. 


"Overton  &  Wifo  v.  Maben  &  Others, 
Uarch.  1840.  Richmond. 
(Absent  Bbooes  and  Pabkbb.  J.) 

M  at  Bar.— Testator.  bavlDS 
issboald  be  paid  oat  of  the 
d  from  bisoatstaDdlnedebta. 
and  tben  tbat  bit  real  estate,  hli  slaves  and  bit 
fnmltare.  abonld  be  told,  and  tbe  proceeds 
applied,  alonir  «ltb  tbe  first  collections  from  bis 
ontitandlDB  debts,  to  the  dlscbarse  of  bU  debu, 
betaeatb*  to  bis  wife  a  specific  lecacy.  "in  add|. 
a  NewtdU  v.  Poole. 


tlon  to  what  the  law  allowB  her:"  Esu>.  tbe 
widow  la  entitled  to  tbe  portion  which  tbe  law 
allowed  ber.  of  tbe  testator's  estate,  real  and  per- 
sonal, as  It  stood  at  the  testator's  deatb.  not  to 
snch  portion  as  the  law  woQld  have  allowed  her  If 

Matthew  Maben  late  of  the  town  of 
Petersburg,  in  and  by  his  last  will  and 
testament,  devised  and  bequeathed  as  fol- 
lows: '"I  direct,  1.  That  all  my  just  and 
lawful  debts  be  paid  out  of  the  first  moneys 
collected  from  my  outstanding  debts.  2. 
That  all  my  real  estate  [which  consists  of 
the  house  and  lot  on  which  I  live,  a  small 
plantation  in  Chesterfield,  and  a  lot  situated 
above  Poplar  Spring  Lawn)  be  sold  on  a 
credit  of  twelve  months,  that  my  household 
furniture,  and  whatever  stock  of  goods  may 
be  on  hand,  be  also  sold  on  a  credit  of  twelve 
months,  and  such  of  my  negroes  as  are  not 
hereafter  bequeathed  be  sold  for  cash,  and 
that  the  proceeds  be  applied,  along  with  the 
first  collections  from  my  outstanding  debts, 
to  the  discharge  of  my  just  and  lawful 
debts.  3.  In  addition  to  what  the  law  allows 
ray  wife  Martha  C.  Maben,  I  give  her  my 
carriage  and  horses,  a  negro  woman  which 
col.  Perkinson  gave  me  when  I  was  mar- 
ried, named  Sukey,  and  Lucy  and  Martha, 
two  negro  children.  4.  I  give  Edmund 
Williams  his  freedom  in  consideration  of 
his  faithful   services   to    me    since  he    was 

a  child.  S.  I  give  to  my  nephew 
610      *John  Maben  (son  of  my  late  brother 

David)  1000  dollars.  6.  I  give  to  my 
cousin  John  Maben  of  Dumfries  in  North 
Britain  500  dollars ;  but  in  case  of  his  death 
before  this  legacy  is  paid,  his  sister  Anti 
and  her  children  must  have  the  benefit  of 
it.  7.  I  give  to  Matthew  Maben  Jamieson 
of  the  town  of  Ayr  in  North  Britain.  1000 
dollars,  to  be  remitted  to  his  father  James 
Jamieson,  also  of  the  town  of  Ayr.  8.  and 
lastly,  I  give  to  my  nephew  Matthew  Maben 
and  my  niece  Mary  Maben  the  residue  of 
my  estate,  to  be  divided  equally  between 
them,  after  all  my  just  debts  and  the  above 
legacies  are  paid  off.  My  nephew  Mat- 
thew's proportion  of  my  estate  must  be 
vested  in  t>ank  stock  until  he  t>ecomes  of 
age.  and  the  interest  arising  from  it  must 
be  applied  to  educating  and  supporting  him 
during  his  minority;  but  in  the  event  of 
his  death  before  he  attains  the  age  of 
twenty-one  years,  his  portion  of  my  estate 
must  devolve  on  his  brother  John  and  sister 
Mary,  to  be  equally  divided  between  them; 
but  in  the  event  of  John  or  Mary's  dying 
subsequent  to  their  brother  Matthew  and 
prior  to  the  division  of  my  estate  among 
the  legatees  before  named,  the  survivor 
shall  inherit  the  whole  of  Matthew's  pro- 
portion ;  but  should  both  John  and  Mary 
subsequent  to  Matthew  and  before  a 
sion  is  made  of  my  estate  among  the 
legatees  as  above,  then  the  proportion  that 
would  have  fallen  to  Matthew  Maben  out  of 
my  estate,  I  direct  shall  be  put  under  the 
management  of  the  common  hall  of  the 
~  1  of  Petersburg,  to  be  disposed  of  by 
them  in  educating  poor  children  of  this 
place,  and  in  any  other  charitable  way 
that  their  judgment  may  direct." 
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The  testator  died  without  leaving  chil- 
dren or  other  offspring.  HU  wife  Martha 
survived  him.  She  was  afterwards  twice 
married,  first  to  WiHia  Vick,  and  last  to 
William  Overton. 

The  executors  appointed  by  the  will  hav- 
ing renounced  the  executorship,  ad- 
611  ministratioa  with  the  will  'annexed 
waa  granted  to  James  Jamieson;  but 
hJH  letters  of  administration  were  after- 
wards revoked,  and  the  administration  de 
bonis  non  Ac.  was  granted  to  John  Hobaon, 
who  had  married  the  legatee   Marj  Maben. 

In  a  suit  brought  in  the  superior  court  of 
chancery  of  Richmond  (aftewarda  trans- 
ferred to  the  circuit  superior  court  of  Hen- 
rico) by  the  legatees  Matthew  Maben,  John 
Maben,  John  Hobaon  and  Mary  his  wife, 
and  Hobson  as  administrator  de  bonis  non 
&c.  of  the  testator,  against  Jamieaou,  the 
first  administrator,  and  Vick  and  his  wife, 
revived  after  Vick'a  death  and  her  marriage 
with  Overton  against  Overton  and  wife,  for 
the  purpoee  of  having  a  settlement  of  Jamie- 
son's  accounts  of  administration,  and  a  di- 
vision of  the  testator's  estate  among  the 
parties  according  to  his  will,  the  following 
question  arose:  Whether  the  testator's  real 
estate  and  slaves,  which  his  will  directed 
should  be  sold,  should  be  considered  as 
thereby  converted  into  money,  so  that,  the 
testator  having  left  no  children,  hia  widoir 
should  be  entitled  to  an  absolute  estate  in 
one  moiety  of  this  property,  or  of  the  pro- 
ceeds of  sale  thereof,  according  to  the  statute 
of  distributions,  1  Rev.  Code,  ch.  104,  i  29, 
p.  382?  Or,  whether  she  was  entitled  only 
to  such  provision  as  the  law  made  for  her, 
considering  the  property  such  as  it  was  at 
the  testator's  death,  real  estate  and  slaves  7 
that  is,  to  dower  of  the  real  estate,  and  a 
moiety  of  the  slaves  for  life,  and  if  sold,  to 
the  same  Interest  in  the  proceeds  of  sale. 

The  circuit  superior  court  held,  that  the 
widow  was  entitled  to  have  her  portion  of 
the  estate  according  to  its  character  at  the 
testator's  death;  and  decreed,  that  dower 
of  the  real  estate  should  be  assigned  to  her, 
and  one  half  of  the  slave  property  to  be  held 
by  her  for  life,  and  half  of  the  other  per- 
sonal estate  in  absolute  property.  From 
which  decree,  this  court,  upon  the  peti- 
tion of  Overton  and  wife,    allowed  them  an 
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into  money,  out  and  out,  for  all  the  pur- 
poses of  his  will,  one  of  which  was  the 
provision  for  his  wife,  when  he  gave  hia 
wife  specific  legacies  "in  addition  to  what 
the  law  allowed  her,"  he  meant  in  addition 
to  what  the  law  would  allow  her  of  the 
estate  so  converted  into  money.  He  said, 
that  in  all  cases  of  conversion  into  money 
directed  by  will,  it  should  be  confirmed  and 
carried  out,  at  least  for  all  the  purposes  of 
the  will  contemplated  by  the  testator;  and 
in  all  questions  between  claimants  ander 
the  will,  the  property  should  be  considered 
as  money;  though  it  was  otherwise,  where 
there  was  a  claim  independent  of  the  will. 
The  widow  was  not  to  be  put  off  with  an 
equivalent:  she  was  to  take  under  the  law, 
or  under  the  will;  if  she  took  under  the 
law,  she  took  her  legal  share  of  the  prop- 
erty in  kind,  unaffected  by  the  will;  if 
under  the  will,  she  took  her  share  of  the 
property,  such  as  the  will  made  it;  and  the 
will  making  it  money,  she  waa  entitled  to 
take  her  share  of  it  as  money.  He  cited 
Mallabar  v.  Mallabar,  Ca.  Temp.  Talb.  79; 
Durour  v.  Motteux,  1  Ves.  sen,  321 ;  Cruse 
V.  Barley,  3P.  Wms.  20;  Ackroyd  v.  Smith- 
son,  1  Bro.  C.C.  503;  Chitty  V.Parker, 
613  2  Ves.  jun.  271;  Kennell  •v.  Abbott, 
4  Ves.  802;  Brown  v.  Bigg,  7  Ves. 
279;  Wilson  v.  Major,  11  Ves.  205;  Wright 
V.  Wright,  16  Ves.  188;  Maugham  t.  Mason, 
1  Ves.  A  Beam.  410. 

Taylor,  for  the  appellees,  mantained  that 
the  decree  was  right.  He  said,  that  the 
testator  directed  a  sale  of  his  real  estate 
and  slaves  as  well  as  his  household  furni- 
ture, for  the  specific  purpose  of  raising  a 
fund,  in  aid  of  his  outstanding  debts,  for 
the  payment  of  his  debts:  if  it  was  not 
necessary  for  that  purpose,  no  sale  was  re- 
quired. And  when  he  gave  his  wife  specific 
legacies,  "in  addition  to  what  the  law  a]- 
lowed  her,"  having  given  her  by  his  will 
nothing  but  the  specific  legacies,  he  re- 
ferred to  the  law  alone  to  ascertain  what 
should  be  allowed  her.  Now,  the  law  al- 
lowed her  dower  of  the  real  estate,  and, 
subject  to  debts,  a  moiety  of  the  slaves  for 
life,  and  of  the  other  personalty  in  abaolute 
property. 

TUCKER,  P.  t  am  of  opinion,  that  the 
court  below  rightly  rejected  the  construc- 
tion of  the  testator's  will  contended  for  by 
the  appellants;  the  widow  being  entitled 
to  have  her  portion  of  the  estate  estimated 
according  to  Its  character  at  the  testator's 
death,  and  not  otherwise.  He  never  de- 
signed, that  her  share  should  be  estimated 
as  if  the  whole  estate  were  personalty; 
thereby  enlarging  her  rights  from  one 
third  of  the  real  estate  for  life  to  one  half 
of  its  ralue  in  absolute  property.  His  in- 
tention was,  that  she  should  have  what  the 
law  allowed  as  her  dower  in  lands,  and  if 
with  her  assent  the  whole  estate  should  be 
sold  out  and  out,  he  intended  she  should  have 
one  third  of  the  proceeds  of  sale  for  life. 
And  so  of  the  slaves.  Had  he  designed  one 
half  of  the  proceeds  of  sale  for  her,  he 
would  have  said  so  in  so  many  words,  in- 
stead of  using  expressions,  the  natural  in- 


'Macfarland,  for  the  appellants, 
contended,  that  the  testator  intended, 
for  all  the  purposes  of  hia  will,  to  convert 
his  real  estate  and  slaves  into  money,  out 
and  out,  and  to  divide  it  as  money  among 
his  legatees  including  his  widow,  giving 
her  such  portion  as  the  law  would  give  her 
of  the  property  so  converted  into  money. 
That  a  conversion  of  the  property  into 
money,  at  all  events,  was  intended,  he  said, 
was  plain  from  several  considerations:  in 
directing  the  sale,  he  blended  real  estate, 
slaves,  and  other  personalty,  together:  he 
gave  pecuniary  legacies,  to  be  paid  out  of 
the  proceeds,  to  foreigners;  and  when  he 
came  to  divide  the  residuum  between  Mary 
and  Matthew  Maben,  he  directed  that  Mat- 
thew's   moiety    should    be    vested    in  bank    „       , 

stock.     And   having  converted   the   whole   port  of  which  would  give  her  only  what  the 
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law    allowed    of   his  estate,  in  its  existing' 

condition  a.t  the  time  of  his  death. 
tiXA  'Such  seemB    to  me   the  obvious  in- 

tention of  the  testator  as  declared  in 
this  will.  And  however  closely  we  scan  his 
expressions,  the  result  will  be  the  same. 
Thus,  he  gives  to  the  wife  certain  specific 
legacies,  "in  addition  to  what  the  law 
allows  her."  He  does  not  profess  to  give 
her  what  the  law  gives,  but  only  something 
in  addition.  She  does  not  take  her  portion 
then  under  the  will,  but  under  the  law. 
Now  the  law  cannot  give  it  to  her  in  the 
landed  estate  as  if  it  were  personalty.  If  it 
is  to  be  considered  as  personalty,  it  is  by 
virtue  of  the  will,  and  she  would  take  it, 
not  by  gift  of  the  law,  but  by  force  of  the 
will.  Instead  of  holding  paramount  to  the 
will  by  law,  she  would  hold  under  the  will 
by  beqnest ;  whereas,  as  has  been  already 
said,  she  clearly  holds  by  law  and  not  by 
the  bequest.  And  the  difference  might  be 
Tery  material;  since  if  she  took  under  the 
will,  she  would  take  subject  to  the  debts. 
In  her  present  condition,  too,  if  she  takes 
money,  her  husband  pockets  the  whole,  but 
if  she  takes  land,  it  is  at  her  own  disposal. 
Or,  if  it  be  admitted  that  she  had  a  right 
to  take  either  land  or  money,  her  husband 
cannot  elect  to  take  money  to  her  preju- 
dice; whereas  if  her  rights  are  only  to 
money,  they  belong  absolutely  to  him. 
Pratt  V.  Taliaferro,  3  Leigh  419. 

It  has  been  attempted  to  maintain  the 
right  of  the  wife  to  one  half  the  estate,  by 
an  argument  rested  on  two  propositions;  1. 
that  the  whole  estate  real  and  personal,  in- 
cluding the  dower  interest,  was  by  the  will 
converted  into  personalty ;  and  2.  that  by 
the  words,  "in  addition  to  what  the  law 
allows  my  wife  of  my  estate,"  the  testator 
had  reference  to  the  conversion  of  it  into 
personalty,  and  meant  to  give  her  of  the 
proceeds  of  sale  as  much  as  the  law  would 
allow  her  If  his  whole  estate  were  personal. 
To  say  nothing  of  the  gratuitous  character 
of  this  supposition,  and  of  the  inadmissible 
liberty  thus  taken  with  the  testator's  words, 
it  is  enough  to  say,  that  the  first 
61S  proposition,  on  which  *the  whole 
argument  rests,  is  utterly  untenable. 
There  was  no  conversion  by  the  will,  either 
legal  or  equitable,  of  so  much  of  the  realty 
as  constituted  the  wife's  third.  The  whole 
equitable  doctrine  of  the  absolute  conver- 
sion of  land  into  money,  rests  upon  the  jus 
disponendi.  Cujus  est  dare,  ejus  est  dis- 
ponere.  But  where  there  is  no  jus  dis- 
ponendi, there  can  be  no  equitable 
conversion  by  will.  Now,  here,  the  hus' 
band  had  no  jus  disponendi  of  the  dower  of 
his  wife.  "There  was,  then,  no  conversion 
of  that  portion  of  bis  estate.  If,  indeed, 
after  his  death,  she  had  assented  to  a  sale 
out  atid  out,  there  might  have  been  a  con- 
version ;  yet  not  by  his  will,  but  by  her 
contract;  and  she  would  only  have  had  title 
to  the  value  of  her  third  for  life,  out  of  the 
proceeds  of  sale.  There  is,  therefore,  no 
foundation  for  the  supposed  construction, 
resting  upon  the  postulate  that  there  was 
an  equitable  conversion,  out  and  out,  of 
the    whole    land    ;  '    --'-'-      '- 


every  view  of  the  case,  I  am  satisfied  that 
the  construction  contended  for  by  the  ap- 
pellants is  wrong. 

It  was  suggested  in  the  argument,  that 
the  slave  Edmund  Williams,  who  was  eman- 
cipated, was  not  embraced  in  the  decretal 
orJer,  directing  the  estate  to  be  divided, 
and  the  widow's  portion  laid  off.  I  think 
this  is  a  mistake.  The  commissioners  are 
directed  to  divide  the  slaves  of  which  the 
testator  died  possessed  :  the  slave  Gdmund 
Williams  was  one  of  these,  and,  of  course, 
is  embraced  in  the  order.  If  the  commis- 
sioners, in  making  the  division,  should  not 
take  him  into  account,  or  should  assign 
him  to  the  widow,  it  will  be  in  her  power 
to  except  to  their  report. 

Upon  the  whole,  I  think  there  is  no  error 
in  the  decree,  and  that  it  should  be  affirmed. 

The  other  judges  concurring,  decree 
affirmed. 

616  *Bott>  V.  Tabb  &  Others. 

March.  ISM.  KIcbnjoDd. 
(Before  a  special  court  of  appeals.  consiBtimr  of 
Scott.  Lbiob  and  Aixen.  judrea  of  the 
■eoeral  court.) 
LcgMature— Prtvllefa   ol  Menber-Cus  at   Bar.— A 
member  of  assembly,  by  bill  In  equity,  obtains  an 
inluncUoD.  before  the  session  ot  the  assembly,  to 
Btay  proceediut^  oa  an  execntloa  al  law  axalost 
his  property;  od  a  motion  to  dissolve  the  iDlunc- 
tloD.  made  dDrlDff  cbe  sessloa  of  the  assembly,  be 
objects  tbat  his  prlvlleee  ansht  to  prerent  the 
court  from  any  action  la  the  case  at  tbat  time: 
the   court  overrules  the  objection;    Held,  tbe 
ubtectioD  was  properly  orerrnled. 
Execution  having  been  awarded  on  a  for- 
feited forthcoming  bond,  taken  upon  a  fieri 
facias  sued  out  upon  a  judgment   recovered 
by  William  Scott,  assignee  of  Charles  Boots, 
who  was   assignee   of  P.  Harrison,  against 
John  M.  Botts,  the  defendant  John  M.  Botts 
obtained  an  injunction  to  stay  proceedings 
at  law  on  the  execution,    which  being   dis- 
solved, another   execution    was  sued  out  on 
the  forthcoming  bund.     Before    the    return 
day  of  this  execution,  but  after  it  had  been 
levied    on    the   defendant  Botts'a  property, 
Scott,  the  creditor,  having    a   pressing  de- 
mand for  ready  money,   applied  to  Tabb,  a 
broker,  to  negotiate  a  sale  of   his  claim  on 
the  execution,  upon  the  best  terms  he  could 
for  cash.      Tabb    made   several  efforts    to 
effect   a   sale,    without  success;  and  Scott 
becoming    very    urgent,     Tabb   at   length 
applied    to   Brooke  to   purchase  one  moiety 
'    "       claim   upon    the    execution,  saying 
of  money   as    the  agent 


of    the 

that  he  held  a 

of  his  two  sisters  which 
ing  to  invest  in  the  purchase  of  the  other 
moiety.  Brooke,  after  some  hesitation, 
assented,  upon  condition,  however,  that 
his  name  should  not  appear  in  the  transac- 
tion, because  he  wished  to  avoid  importu- 
nities for  indulgence.  The  claim  was 
purchased,  one  half  for  Brooke,  and 
617  the  other  half  with  "the  money  and  for 
the  benefit  of  Tabb's  sisters;  and 
Scott  executed  an  assignment  of  the  execu- 

__,    __    tion,  and  an  order  on    the   sheriff   for    the 

personal  estate.    In    proceeds  thereof,  tq  ITKbb   a^"agent,"  but 
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neither  the  asaignment  nor  the  order  ex- 
pressed for  whom  Tabb  was  ngent. 

Alter  this,  Botta  exhibited  another  bill  in 
the  circuit  superior  court  for  Henrico  and 
Richmond,  B{;ainBt  Tabb  and  Scott,  in 
which  be  atated,  that  Tabb  had  taken  an 
asaignment  of  the  execution  in  hia  owir 
name;  that  Botts  was  the  owner  of  three 
judg-ments  against  Tabb,  amounting  nearlj 
to  the  eum  due  on  Scott's  execution  against 
biro  which  had  been  assigned  to  Tabb;  that 
Tabb  was  insolvent,  and  had  taken  the 
benefit  of  the  statute  for  relief  of  insolvent 
debtors;  so  that  Botts  could  not  sue  out  ex- 
ecutions on  the  judgments  against  Tabb, 
while  Tabb  was  proceeding  on  the  execu- 
tion against  Botts,  which  Scott  had  as- 
signed to  him;  and  praying,  therefore,  that 
the  debt  due  to  Botts  on  the  judgments 
against  Tabb,  should  be  set  off  against  the 
execution  against  Botts,  which  had  been 
assigned  by  Scott  to  Tabb,  and  that,  in 
the  mean  time,  Scott  and  Tabb  should  be 
injoined  from  further  proceedings  on  that 
execution.     The  injunction  was  awarded. 

Tabb,  in  his  answer,  admitted  the  justice 
of  Botts'a  claims  against  htm,  but  he  de- 
nied, that  he  had  any  interest  in  Scott's 
execution  against  Botts;  and  declared,  that 
he  had  purchased  it  as  agent  for  his  sisters 
and  for  Brooke,  as  above  atated.  And 
Scott,  in  his  answer,  confirmed  Tabb's  ac- 
count of  the  transaction. 

On  the  8th  March  1838,  the  defendants 
moved  the  court  to  dissolve  the  injunction. 
Botts  opposed  the  motion,  first  on  the 
merits,  and  secondly,  upon  the  ground,  that 
he  was  a  member  of  the  general  assembly 
then  in  session,  and  bis  privilege  as  such 
ought  to  prevent  any  action  on  the  subject 
at  that  time.  The  court  overruled  this  last 
objection;  but  it  also  overruled  the  motion 
to  dissolve  the  injunction,  with  leave 
618  to  the  defendants  to  "renew  it,  and  to 
Botts  to  amend  his  bill  and  make  new 

Botts  filed  an  amended  bill,  making 
Brooke  and  the  two  sisters  of  Tabb  {for 
whose  benefit,  and  with  whose  money, 
Tabb  Said  he  had  purchased  Scott's  execu- 
tion, as  their  agent)  parties  defendants; 
and  they  filed  their  answers  Immediately. 
Brooke,  in  his  answer,  said,  that  Tabb 
bad  purchased  one  moiety  of  the  claim  due 
on  Scott's  execution,  as  his  special  agent 
for  the  purpose,  with  bis  money,  and  for 
his  benefit;  and  the  two  sisters  of  Tabb 
said,  that  he  had  purchased  the  .other 
moiety  of  it,  as  their  general  agent,  with 
their  money  and  for  their  benefit;  and  the 
answers  denied,  that  Tabb  had  anj  bene- 
ficial interest  in  the  claim.  And  that  this 
was  the  true  state  of  the  case,  seemed  clear, 
not  only  from  the  answers  of  the  parties, 
but  from  the  assignment  of  Scott's  execu- 
tion to  Tabb  as  "agent,"  and  other  evi- 
dence in  the  cause. 

On  the  3lBt  March  1838,  the  circuit  supe- 
rior court,  on,  the  motion  of  the  defendants, 
dissolved  the  injunction.  Botts  applied  by 
petition  to  a  judge  of  this  court,  for  an  ap' 
peal;  which  was  allowed. 


The 


for  the  appellant,  and  K.  T.  Daniel  for  the 
appellees. 

I.  The  question  on  the  merits,  whether 
Tabb  had  any  beneficial  interest  in  the  ex- 
ecution against  Botts,  which  was  assigned 
bj  Scott  to  him  as  agent,  was  a  mere  qgea- 
tion  of  fact  upon  the  evidence. 

n.  Harrison  contended,  that  the  privilege 
of  Botts  as  a  member  of  the  general  assem- 
bly, should  have  prevented  the  court  from 
acting  on  the  case  at  all,  during  the  session. 
He  referred  to  the  statute,  1  Rev.  Code,  ch. 
51,  i  31,  p.  163,  which  provides,  that  "the 
members  of  the  general  assembly  are,  and 
ought  to  be,  and  forever  shall  be,  in  their 
persons,  servants  and  estates,  both  real 
and  personal,  free,  exempt  and  priv- 

619  ileged  *from  all  arrests,  attachments, 
executions  and  alt  other  process  what- 
soever, save  only  for  treason,  felony  or 
breach  of  the  peace,  during  their  attendance 
upon  the  general  assembly,  and  one  day. 
before  and  after,  for  every  twenty  miles 
they  must  necessarily  travel  to  and  from 
home ;  and,  in  the  mean  time,  process  in 
which  they  are  parties  shall  t>e  suspended 
without  abatement  or  discontinuance;  and 
if  any  person  taken  in  execution,  be  deliv- 
ered by  privilege  of  either  house  of  the 
general  assembly,  so  soon  as  such  privilege 
ceaseth,  he  shall  return  himself  a  prisonci 
in  execution,  or  be  liable  to  an  escape." 
And  he  said,  the  statute  required  all  proc- 
ess, whatever  was  its  nature,  to  which  a 
member  niight  be  a  party,  to  tie  suspended, 
whether  the  member  was  party  as  plaintiff 
or  defendant ;  and  ifrocess,  there,  could  only 
mean  the  suit  pending  or  in  process.  In 
England,  privilege  of  parliament  extended 
to  protect  a  member  from  all  civil  process 
whatever;  from  citation  or  summons,  as 
well  as  process  on  which  he  might  be  ar- 
rested. 1  Black.  Comm.  164,  5;  4  Inst.  24. 
5.  And  one  of  the  reasons  on  which  the 
privilege  was  founded,  was,  that  the  mem- 
ber was  obliged  to  attend  the  service  of  the 
public,  S  Bac.  Abr.  Privilege,  C,  1,  p.  636; 
and  ought  not  to  have  his  attendance  on  the 
public  business  withdrawn,  in  order  to 
attend  to  bis  law  suits;  a  reason  which  re- 
quired, that  the  proceedings  should  be  sus- 
pended in  all  suits  to  which  he  was  a  party, 
as  well  as  that  he  should  be  exempt  from 
the  service  of  process.  One  being  chosen 
a  burgess  of  Buckingham,  and  having  a 
trial  at  bar  to  be  had  on  tuesday  before  the 
sitting  of  parliament,  moved  to  have  his 
privilege,  but  was  denied  in  regard  the 
parliament  was  not  sitting,  nor  to  sit  till 
after  the  trial  had;  Id.  642,  where  the  rea- 
son for  denying  the  privilege,  shewed  that 
if  parliament  had  been  in  session,  it  must 
have  been  allowed.  In  Bolton  v.  Martin,  1 
Dall.    2%,    a    member  of  the  convention  of 

Pennsylvania,  called  for  the  ratifica- 

620  tion  •or  rejection  of  the   constitution 
of  the  U.  States,  having   been  served 

with  a  summons  from  the  court  of  common 
pleas  of  Philadelphia  during  the  session  of 
the  convention,  the  court  discharged  him 
from  the  action ;  because,  the  court  said, 
member    of   assembly   ought    not  to  be 


was  argued   here  by  Harrison   diverted  from  the  public  (bnsuauw  by    law 

478  '   "'      '         »-' 
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■uits  brought  ag-ainat  him  during  the  ait- 
.ting  of  the  house,  which,  though  not  at- 
tended with  the  arrest  of  his  person,  might 
yet  oblige  him  to  attend  to  thoae  Ian  suits, 
and  to  bring  witnesses  from  a  distant 
count;,  to  a  place,  whether  he  came,  per- 
haps solely,  onaccountof  public  business." 
And  in  Geyet's  lessee  v,  Irnin,  4  Dall.  107, 
in  ejectment,  the  defendant's  attorney,  on 
the  cause  being  called  for  trial,  confessed 
judgment;  and  on  motion  to  set  aside  the 
judgment,  on  the  ground,  that  the  defend- 
ant was  a  member  of  the  general  assembly, 
attending  bis  public  duty  at  Philadelphia 
at  the  time  of  marking  the  cause  for  trial 
and  confessing  judgment,  the  court  denied 
the  motion,  because  the  defendant's  priv- 
ilege bad  not  been  objected  in  due  time, 
but  it  said — '  'A  member  of  assembly  is  un- 
doubtedly privileged  from  arrest,  summons, 
citation,  or  other  civil  process,  during  his 
attendance  on  the  public  business  confided 
to  him:  and  we  think,  on  principle,  bis 
suits  cannot  be  forced  to  trial  and  decision, 
while  the  session  of  the  legislature  con- 
tinues." 

Daniel  answered,  that  the  appellant  was 
not  a  defendant  in  the  court  of  chancery 
against  whom  process  was  sought,  but  a 
plaintiff  who,  before  the  session  of  the  as- 
sembly, had  asked  and  obtained  process 
from  that  conrt  toinjoin  proceedings  on  an 
execution  at  law,  sued  out  against  his  prop- 
erty, not  his  body,  before  the  session;  there 
was  no  process  of  any  kind  pending  against 
him  in  the  court  of  chancery.  He  had  not 
been  drawn  into  that  court  by  process  at 
the  suit  of  others;  he  had  gone  there,  of 
his  own  accord,  for  process  against  others: 

the  appellees  bad  taken  no  measures 
621       'against  the  member  of   assemt>Iy    to 

divert  him  from  his  attendance  on 
the  public  business ;  it  was  he  who  had 
taken  measures  against  them  that  required 
his  attendance  in  court.  The  privileges  of 
members  of  assembly  were  defined  by  the 
statute  of  Virginia;  and  they  had  no  priv- 
ilege but  that  which  the  statute  gave  them. 
The  word  process,  as  used  in  the  statute, 
did  not  mean  proceedings,  but  original, 
mesne  or  final  process;  process  of  the  same 
kind  with  that  mentioned  in  the  statute; 
and  there  was  no  such  process  in  the  court 
of  chancery,  against  the  appellant,  which 
the  court  conid  have  suspended. 

PER  CURIAM.  The  orderofthe  circuit 
superior  court  is  affirmed. 


622  ■O'Rear'sAdmVs  v.  Kiger. 

Uarcli,  IMO.  Blcbmond. 
(Before   a  apeclal  court   of  api>eal8.  coosl 
Baooai.  Indse  of  tbe  court  of  appeals, 
Soom,  LnsH  and  Alum.  Judses  of  tl 


O'H.  a  Justice  of  tbe  cieace.  eipectluE  to  t>e  ap- 
polDted  to  tbe  Bbrlevalty  of  bis  conDty  at  a  future 
time,  covenauti.  for  a  sum  lu  el'OBS  to  be  raltl  bim 
by  K.  to  appoint  K.  bin  deputy  of  tbe  wbole  office. 


wben  aud  lu  case  be  bimaelf  sbal)  be  appointed 
Bberlft  lu  tbe  order  lu  wblcli  be  scaDds  on  the  list 
of  Inatlces  for  tbe  county;    be  Is  afterwards  u> 
appointed:  aod  then  refasea    to   appoint  K.    bis 
deputy  accotdlns  to  tbe  coyenaut:  In  an  acUouby 
K.  aKSluBt  O'R-  forbreacbof  tbe  coveuauc  Held, 
tbe  contract  was  contrary  to  tbe  statute  asalnst 
buying  and  BelllnB-  ofllcea.  and  therefore  void. 
Benjamin  O'Rear,  a  justice   of   the  peace 
of  Frederick,  expecting  to  be  appointed  in 
his  turn  to  the  shrievalty   of   that    county, 
entered  Into  a  covenant  with  George  Kiger 
to  sell  the  deputation  of  that   office  to  bim, 
when  and  in  case  be  himself  should   be  ap- 
pointed to  it.     The  covenant  was  in  tbe  fol- 
lowing words : 

"Articles  of  agreement  made  and  entered 
into  this  2d  day  of  November  1818,  between 
Benjamin  O'Rear  of  the  one  part  and  George 
Kiger  of  the  other  part,  witnesscth  :  That 
the  said  O'Rear,  for  and  in  consideration 
of  1333  dollars  33  cents  to  be  paid  as  herein- 
after mentioned  by  the  said  Kiger,  hereby 
covensnts  for  himself  and  his  heirs,  that 
he  will  appoint  the  said  Kiger  to  the  office 
of  his  deputy,  as  soon  as  the  said  O'Rear 
shall  obtain  the  high  BherifTalty  for  the 
county  of  Frederick,  and  that  the  said 
Kiger  shall  have  the  privilegeof  appointing 
such  associates  in  the  office  as  deputy 
sheriff  as  the  said  Kiger  shall  think  proper; 
and  the  said  O'Rear  further  covenants,  that 
the  said  Kiger  shall  continue  his  deputy 
during  the  whole  of  the  said 
623  "O'Rear'a  term ;  on  the  following 
conditions:  the  said  Kiger  is  to  pay 
the  said  O'Rear  the  sum  of  ^100.  on  the 
15th  dayof  the  present  month,  the  further 
sum  of  500  dollars  on  the  day  on  which  the 
said  Kiger  shall  be  sworn  in  as  deputy,  and 
the  remaining  sum  of  500  dollars  in  one 
year  after  the  said  Kiger  shall  be  sworn  in. 
The  said  O'Kear  further  covenants  for  him- 
self and  his  heirs,  that  in  case  he  shall  not 
be  appointed  high  sheriff,  he  will  return  to 
the  said  Kiger  or  his  heirs,  the  aforesaid 
sum  of  ;£100.  on  the  day  on  which  the  said 
O'Rear  would  be  appointed  high  sheriff  in 
the  order  in  which  he  now  stands  on  the 
list  of  magistrates  for  this  county;  the  said 
money  to  be  returned  on  the  day  aforesaid 
without  interest.  The  said  Kiger  further 
agrees,  that  he  will  procure  ample  security, 
both  for  thf>  said  O'Rear  and  himself,  for 
executing  the  duties  of  the  said  office.  For 
the  true  performance  of  the  at>ove  contract, 
we  bind  ourselves,  each  to  the  other,  in  the 
penal  sum  of  icioo  dollars.  Witness  our 
hands  and  seals  Ac." 

Kiger  brought  an  action  against  O'Rear 
for  a  breach  of  this  covenant,  in  the  circuit 
court  of  Frederick;  pending  which  action 
O'Rear  died,  and  it  was  revived  against 
his  administrators.  The  declaration,  after 
setting  out  the  covenant,  alleged,  in  sub- 
stance, that  Kiger  was  prevented  by  the  act 
and  contrivance  of  O'Rear,  from  paying 
him,  on  the  15th  November  1818,  the  /lOO. 
which  he  covenanted  to  pay  him  on  that 
day,  and  that  he  tendered  bim  that  sum  on 
the  I6th  November,  but  O'Rear  refused  to 
receive  it;  and  then   all^gc^^^^f^^.ip^Reaf 
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waa  afterwards,  to  wit,  on  the  —  day  of 
1S19,  appointed  to  the  office  of  high  sheriff 
of  the  county  of  Frederick,  and  obtained 
the  said  office  in  the  order  la  which  he  stood 
on  the  list  of  magistrates  for  the  county 
and  that  on  the  day  on  which  O'Rear  ant! 
his  deputies  mere  qualified  to  the  oQice,  ti 
wit,  on  the   -  day   of  1819,    ant 

624  'when  Kig'er  should  have  been  swort 
in,  if  he  had  been    appointed   deputy 

according  to  the  terms  of  the  covenant, 
Ktger  was  ready  and  offered  to  pay  to 
O'Rear  the  sum  of  500  dollars  appointed  by 
the  covenant  to  be  paid  by  Kiger  on  the 
day  on  which  be  should  be  sworn  in  ae 
deputy,  and  was  ready  and  offered  to  pro- 
cure and  give  ample  security,  both  for 
O'Rear  and  himself,  for  executing  the 
duties  of  the  office,  but  O'Rear  refused  to 
receive  the  said  500  dollars  or  to  avail  him- 
self of  the  said  security:  and  averring, 
that  Kiger  was  ready  and  willing,  and 
offered  to  O'Rear,  to  do  and  perform  all 
things  which  by  the  covenant  he  was  to  do 
and  perform  on  his  part,  and  that  O'Rear 
on  his  part  refused  to  accept  the  proffered 
performance,  the  declaration  assigned  the 
breach  of  the  covenant,  that  O'Rear  did 
not  and  would  not  appoint  Kiger  his  deputy 
in  the  office  of  sheriff.  The  administrators 
of  O'Rear  (against  whom  the  action  had 
been  revived)  put  in  a  general  demurrer  to 
the  declaration,  and  pleaded  covenants  per- 
formed, on  which  an  issue  was  made  up. 
The  court  overruled  the  demurrer.  And 
upon  the  trial  of  the  issue,  the  defendants 
demurred  to  the  evidence.  The  jury  found 
a  verdict  for  the  plaintiff  for  5000.  dollars 
damages,  subject  to  the  opinion  of  the  court 
on  the  demurrer  to  evidence;  upon  which 
the  court  held,  that  the  law  was  for  the 
plaintiff,  and  gave  him  judgment  for  the 
damages  assess^  by  the  verdict.  O'Rear's 
administrators  applied  to  this  court  for  a 
supersedeas  to  the  judgment;  which  was 
allowed. 

The  cause  was  argued  here,  by  R.  C. 
Stanard  and  Lyons  for  the  plaintiffs  in 
error,  and  Leigh  for  the  defendant. 

Many  points  arising  both  on  the  de- 
murrer to  the  declaration  and  on  the  de- 
murrer to  the  evidence,  were  debated  at  the 
bar;  but  the  cause  was  decided  on  a  single 
point,    made  by  Stanard  and  Lyons; 

625  namely,  *that,   though    a   sale  of  the 
deputation    of    the    office    of   sheriff, 

made  by  the  sheriS  after  his  appointment 
to  the  office,  was  valid  according  to  the  de- 
cision of  this  court  in  Sailing  v.  M'Kinney, 
1  Leigh  42,  yet  a  covenant  by  a  justice 
of  the  peace  for  the  sale  of  the  deputation 
of  the  office  of  sheriff,  prospectively,  when 
and  in  case  he  should,  at  a  future  time,  be 
appointed  to  it,  was  contrary  to  the  statute 
against  buying  and  selling  offices,  crimi- 
nal and  void.  They  referred  to  the  statute 
1  Rev.  Code,  ch.  145,  p.  559,  and  maintained, 
that  such  a  prospective  executory  contract 
as  this  between  O'Rear  and  Kiger,  for  the 
sale  of  the  office  of  sheriff,  which  O'Rear 
might  or  might  not  obtain  at  a  future  and 
uncertain  time,  was  condemned  by  the 
three  first  sections  of  the  statute,  and  was 


not  protected  by  the  proviso  contained  in 
the  fourth  section,  ''that  nothing  in  the 
act  contained  should  be  so  construed,  as  to 
prohibit  the  appointment,  qualification  and 
acting  of  any  deputy  clerk,  or  deputy 
sheriff,  who  should  be  employed  to  assist 
their  principals  in  the  execution  of  their 
respective  offices. ' '  For,  they  said,  the 
proviso  excepted  out  of  the  inhibition  of 
the  statute  the  deputation  only  of  actually 
existing  offices.  And  the  sanction  of  such 
a  contract  as  this  would  be  of  most  per- 
nicious consequence ;  since  the  sheriff,  after 
his  appointment  to  office,  would  have  the 
strongest  inducement  to  appoint  the  person 
to  whom  he  had  contracted  to  sell  the  office, 
his  deputy,  though  he  should,  in  the  inter- 
val between  the  contract  and  the  appoint- 
ment, have  proved  wholly  unworthy  of  the 
trust,  and  so  avoid  an  action  on  his  cove- 
nant, and  damages  for  the  breach  of  it. 

Leigh  said,  the  counsel  for  the  appellant, 
in  Sailing  v.  M'Kinney,  had  contended. 
that  the  true  effect  of  the  proviso  in  the 
statute  was  to  except  out  of  the  previous 
inhibition,  not  the  sale  of  the  office  of 
deputy  sheriff,  but  only  the  fair  depu- 
626  tation  of  the  office,  which  had  "always 
been  held  legal  in  the  construction  of 
the  english  statutes  in  pari  materia;  Gulli- 
ford  v.  DeCardonell.2Salk.466;Godolphin 
V.  Tudor,  Id.  468;  Willes575;  S.  C.  in  note. 
But  this  court  held,  that  the  effect  of  the 
proviso  was  to  except  the  deputation  of  the 
office  of  sheriff  wholly  out  of  the  statute;  so 
that  though,  in  that  case,  there  was  un- 
questionably a  sale  of  the  office,  the  con- 
tract was  held  legal;  and  to  shew  that  this 
was  the  precise  point  there  decided,  he  re- 
ferred to  the  opinions  of  the  judges.  And 
in  that  case,  the  contract  was  for  the  sale 
of  the  office  of  deputy  sheriff,  not  only 
for  the  first  year  for  which  M'Kinney  had 
been  appointed,  but  for  the  second  year 
also,  for  which  he  had  not  yet  been,  but  for 
which  he  expected  to  be,  appointed;  in  re- 
gard to  the  second  year  of  the  office,  that 
was,  like  this,  a  prospective  executory  con- 
tract for  the  deputation  of  the  office,  when 
and  in  case  the  principal  should  t>e  ap- 
pointed to  it;  and  the  prospective  executory 
contract  was  held  good ;  for  it  was  under 
the  contract  for  the  deputation  of  the  second 
year  of  the  office  that  the  case  arose.  It 
was  too  late,  now,  to  depart  from  the  con- 
struction put  on  the  statute  in  Sailing  v. 
'"'Kinney ;  almost  all  the  contracts  between 

eriffa  and  their  deputies,  made  since  that 
adjudication,  had  been  regulated  by  it;  and 
if  the  law  as  there  declared,  ought  to  be 
altered,  the  alteration  should  be  made  by 
the  legislature.  He  said,  he  could  see  no 
distinction,  in  principle,  between  the  case 
of  Sailing  v.  M'Kinney  and  this  case.  If 
a  contract  for  the  sale  of  the  deputation  of 
the  office  of  sheriff  actually  existing,  was 
not  prohibited  by  the  statute,  and  was  law- 
ful and  valid,  he  could  see  no  reason  why  s 
contract  for  the  sale  of  such  an  office  when 
it  should  be  obtained  in  future,  should  be 
void.  As  to  the  mischievous  consequences 
which  had  been  suggested,  he  said,  it  was  as 
much  the  duty  of  the  sheriff  to  rempre  from 
10  i.v^'v-      ^^1 
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office  a  depnt;  whom  he  had  actuallj  ap- 
pointed, in  case  be  should  prove  unworthj 
of  the  trust,  as  it  was  his  duty  not  t( 
62?  appoint  a  'deputy  who  was  unworthj . 
and  the  inducement  of  the  sheriff  to 
appoint  an  unworthj  deputj,  in  order  to 
avoid  an  action  on  his  covenant  for  th< 
deputation  of  the  office,  and  damages  for  the 
breach  of  it,  was  not  stronger  than  the  in- 
ducement to  continue  a  deputj  in  office 
whom  he  had  appointed,  after  he  had  proved 
himself  unworthj  of  trust,  in  order  to 
avoid  an  action  for  breach  of  his  covenant 
for  the  deputation  of  the  office  during  the 
whole  term.  He  thought  it  probable,  that 
at  least  half  of  the  deputations  of  the  office 
of  sfaeriEF  throughout  the  commonwealth, 
had  been  made  under  prospective  contracts, 
like  that  in  the  case  before  the  court,  fur  de- 
putations of  the  office  when  the  principals 
should  be  appointed  in  future.  [Scott,  J., 
said,  that  in  his  part  of  the  countrj,  the 
practice  was  general,  if  not  universal.]  If 
such  prospective  contracts  were  criminal 
and  void  ab  initio,  the  appointment  of 
deputies  In  pursuance  of  them,  after  the 
principals  had  received  their  appointments, 
could  not  cure  the  original  vice  which  an- 
nnlled  the  contracts ;  and  the  eberifFs,  in  all 
such  cases,  would  be  deprived  of  all  remedj 
against  their  deputies  and  their  sureties, 
for  neglect  or  malfeasance  in  office. 

BROOKE.  J.,  delivered  the  opinion  of 
the  court,  that  the  contract  set  out  in  the 
declaration  did  not  come  within  the  proviso 
contained  in  the  fourth  section  of  the  stat- 
nte  against  buying  and  selling  offices,  but 
was  plainly  within  the  three  first  sections 
of  that  statnte,  and  was  therefore  illegal 
and  void :  and  that,  therefore,  the  judgment 
should  be  reversed,  and  judgment  entered 
for  the  defendants  on  the  demurrer  to  the 
declaration.* 

SCOTT,  J.,  dissented. 

628      'Dunbar's  Ex'ori  v.  Woodcock's 

Marcb.  IMO.  Rlcbmoud. 

(Before  a  ipeclal   court  of  apiKals  codbIsUdc  of 

BBOOKB.  )ad«e  of  Ibe  coart  of  appeals,  aud 

Scott,  I^iiob  and  allsh.  Judses  o(  tbe 

Win— CButrBcUsn— RMUaarr    Boqnest  for  Ula  and 
!■  RBBBlnder— Coc  at  Bar. -Testa tor.  a  VlrelnEa 


^H  tbe 


'eMdnum 
(e  fnr  life,  and  after  her  deatb. 
well  tbe  land  as  all  the  other 
na  at  her  decease,  to  D,  and 
of  kia  tu  bltn.  appololB  hia  wife 


IncladlDS  tbe  farm  on  which  tesUl 
and  llTe  stock  thereon,  furaitan 
uteuslls.  croi»  of  sraln  on  baud,  m( 
doe  :  ibe  testator's  wife  takes  and 
daring  her  life,  the  slaves,  live  M 
and  farmlnB  nteaalls,  and  she  taki 
the  crops  od  band,  and  appropiiat 
Tbe  reporter  understood,  that  the 

mean   to   disturb   tbe    authority 

H'Klaoer.  I  I^lsb  U. 
V  B.  10  Leigh— 31 


lall 

ohhIhU  of  laud 
or  lived,  slaves 

and  farmlos 


tween  ber  e 


-That  tbe  will  save  tbe 
legatee  for  life  no  absolute  power  of  disposal  of 
any  part  of  the  personal  property,  and  as  lo  all 
of  tt  the  limitation  over  In  remainder  was  good 
and  effeccual. 
a.  Same~5«n«-5aiBe-Rlshts  of  Lecatc*  tor  Llfa  Id 
arslo.-Tbat  as  to  tbe  crops  of  grain  left  by  the 
testator  on  band,  the  legatee  for  lite  was  entitled 
to  so  much  as  was  necessary  for  consumption  In 
ber  family  and  on  the  farm  for  the  year  eosulnj 
Ibe   testator's  death,  but  her  estate,  after  ber 
death,  was  acconntable  to  the  remaindermen. 
tor  the  proceeds  or  yalae  of  the  snrpluH  thereof, 
which  la  the  ordinary  course  of  business  was 
Intended  for  market. 
3.  S«me-Ss«e-San»-Ri»bU  ol  Lagatea  tor  LHg  In 
Persooal  Cbattd*  -That  In  this  case,  tbe  leealee 
was  entlUed  to  enloy  the  personal  cbattels  Id 
kind; 
lmme-Smmt-S»af~Smmi-Vfmk  Harass  Must  Ba 
Retornsd  la  KiDd-That  as  to  work  horses.  tarmluK 
utensils  and  the  like,  such  as  were  fortbcomlnir 
at  her  death  to  be  returned  In  kind,  tboach  worn 
and  Impaired,  were  to  be  banded  over  lo  the  re- 
maindermen In  their  i 


D  m  their  then  state 
y  worn  ont,  were  no 

:  sucji  as  died  o 
tobecbariredtc 

t  the  legatee  for  111 

d  with  the  Drlnclpa 

of  What  she  ha 

other  arUcles  of  th 

,29  •S«ow-Sa«e-SsBie  — SsBe  — Briwd  flsrss 
Must  B«  ReturiMd  In  Kind  — And  that  as  to 
brood  mares.  Socks  of  sheep  and  tbe  like,  tbe 
legatee  for  life  was  bound  to  keep  tbem  up  In  kind, 
and  ber  estate  was  acconntable  for  them  accord- 
ingly, unless  destroyed  or  Impaired  by  casualty 


•Win-UIC  Batata  In  Cbaltds- Right  ol  tbe  Usa> 
>e  I«r  Ulc-Where  chaltels  are  glren  by  will  to  a 
erson  for  his  life,  wllbont  any  limitation  over  In 
emalnder.  the  legatee  for  life  has  not  absolute 


r  for  SI 


1  verted 


as  [he  legatee.  In  bis  I 

and  converted  lo  tbe  use  of  snch  legatee-s  esute; 
but  snch  Is  not  tbe  case  with  such  cbattels  as  are 
consumed  in  their  use  <«u<ir  in  tun  contumuntur)  In 
which  the  legatee  for  life  has  an  absolute  property. 
BQt,  In  order  lo  vest  in  such  legatee  an  absolute 
property  In  such  chattels  as  arc  consumed  In  their 
use,  they  must  be  given  as  a  specific  not  as  a  gen- 
eral, legacy,  and  not  as  a  part  of  tbe  resldunm. 
Bartlett  v.  Patton,  3!  W.  Va.  ?l,  74.  SO.  10  S.  E.  Rep.  tl 
as.  34.  citing  Ibe  principal  case. 

Ufa  Tenant  la  ChattaU-SacDrity  lor  Ratara  si 
Proparty  upon  Tcrmaslloa  ol  Ula  EaUla-Wbm  May 
B«R*qalred.-A  life  tenant  o(  personal  property  or 
money  Is  entitled  to  the  possession  thereof  and  cao- 
nol  be  required  lo  give  security  lor  tbe  return  of 
the  property  or  money  to  those  lo  remainder  or  re- 
version as  a  matter  of  course,  but  only  a.»  a  matter 
of  sound  discretion  In  the  courts  to  be  eierclsed 
according  to  circumstances.  Houser  v.  Rnffner  is 
W.  Va.  262.  26S.  citing  as  its  authority,  amongotbers. 
tbe  principal  case.  See  further  fool-nott  to  Frazer 
»,  Bevlll.  11  Gratl.  a. 


ViKGiMiA  Reports,  Amnotatbd. 


Llla  BMMa  Is  BmhI— Valid  OIK  ol.'-Testator  holdlns 
a  boQd  for  a  debt,  bequeatba  that  band  Inter  al 
u>  blB  wife  for  life,  remainder  to  D.  aad  wife,  and 
appotnts  bis  wife  aad  D,  bis  ez'ors  ;  tbe  leratee 
(or  life  and  ei'i  dellverg  this  bond  to  her  coei'or. 
Uie  remalDderinaii  D,  with  Intent  to  give  and 
transfer  to  him  her  Interest  In  tbe  bond  aa  legatee, 
and  glrea  bim  a  written,  but  not  a  sealed.  Instru- 
ineut  to  tbat  eSect :  thourh  there  was  no  con- 
■Ideratlon  for  this  gift,  yet  Hbu>.  It  was  a  valid 
eiecDted  Elft.  wblcb  passed  tbe  Interest  of  the 
leiratee  for  life  to  the  donee. 

Decraes  — Idtertocatar]'— New  EvMenca.1— AD  Inter- 
locutory decree  In  chancery,  decldlnff  aqnestlon 
of  fact  In  Utla-atli 


of  a 


ceptloD 


to  a 


o  a  commlBsioner.  aa  to  the  pro- 
priety of  items  of  debit  or  credit,  is  not  ancb 
final  decree,  as  precludes  a  party  from  tatlne  new 
evidence  touchinB  thesame  qnesUon  of  facL  with- 
out baTlns  obtained  a  review  or  rebearintr  of  the 
decree,  and  witbonl  sbewiae  that  tbe  new  evi- 
dence had  been  discovered  since  the  decree. 

a  Hnal  decree  as  wonld  preclude  a  party  from 
alias  such   new  evidence   touchinff 
thereby  decided,  accordlns  to  the  chancery 
tice  of  virarlnia.  and  tbe  provision  of  the  st 
of  March  lasa,  Supp.  to  Rev.  Code.  cb.  lOB.  | »  f 


Lee  ».  Boak,  11  Gratt  188.    On  tbe  subject  of  gifts, 
see  monoEraphicnodon  "Q if ts"  appended  toBarki 
*.  Barker,  i  Oralt.  U4.    As  to  bonds,   see   mon 
graphic   itoU   on    "Bonds"   appended    to    Ward 
Churn,  ISGratt.  BOI- 

tlDtsrlMBtar}' Decree-New  Gvldoic*.— There  Is  t 
rule  of  practice  or  of  law  which  precludes  a  pari 
from  taking  new  evidence  npon  a  question  of  fact 
passed  upon  hy  an  interlocutory  decree,  even  before 
a  rebearlns  Is  obtained,  Tbe  Introductir 
evidence  depends  on  tbe  sound 
court,  and  all  Ibe  circnmstancea  of  the  particalar 
case.  Summers  v.  Darne,  81  Oratt,  8t»,  citing  the 
principal  case,  and  Hoore  v.  Hilton.  12  I<eigb  I, 

Tbe  Oode  of  IBTS.  ch,  ITt,  f  K  (Va.  Code  1BB7.  I  33W. 
provides.  "In  a  salt  In  equity,  a  deposition  may  be 
read,  if  returned  before  the  hearing  of  tbe  cause, 
or,  tbousb  after  an  interlocutory  decree.  If  It  be  as 
to  a  matter  not  tbereby  adjudged,  and  be  returned 
before  a  anal  decree,"  In  Richard  son  v,  Duble.  3S 
Oratt.  no,  Staples.  J.,  In  delivering  the  opinion  of 
tbe  court,  said  that  this  provision  was,  no  doubt, 
adopted  with  a  view  to  remove  a  diBlcully.  and 
some  uncertainty  in  tbe  practice  growing  out  of  the 
decision  in  0»niarv.  Woodcock.  lO  l^lu/t  e»,  954:  and 
In  Uoore  v.  Bllton,   It   Leigh    1.    Continuing,    tbe 


nthel 


aeld.  t 


n  opinion  of  tbe 


cipal  case),  the  i 

upon  exceptions  to  a  report,  or  instructions  to  a 
commissioner,  as  to  tbe  propriety  of  allowing  items 
of  debit  and  credit.  Is  not  such  a  Qnal  decree,  as  pre - 
cluilea  a  iiarty  from  taking  new  evidence  touching 
the  same  qnestlon,  without  having  obtained  a 
review  or  rehearing  of  tbe  decree, 

"IB  Uoore  V.  Hilton,  it  was  held,  that  after  an  in- 
terlocutory decree  on  a  bearing,  neither  parly  has 
tbe  abHOlute  rigbc  to  introduce  new  evidence  In 
respect  to  a  matter  decided  ;  but  tbe  right  to  Intro- 
duce and  use  auch  evidence  aa  a  ground  for  chang- 
ing or  setting  aside  sncb  decree,  depends  on  the 
sound   iDdicial 


CoamlMloDer's  Report— Interest  on  lntere*t.t— A  com- 
missioner's report  shews  a  balance  due  from  the 
defendant,  consisting  entirely  of  interest  tonnd 
due  on  an  account  never  before  settled,  and  states. 
that  tbat  balance  of  interest  is  to  bear  interest 
from  a  remote  day  ;  there  Is  no  exception  to  the 
report :  and  the  court  decrees  the  balance  witb 
interest  accordingly  :  Hbld,  tbe  decree  was  erro- 
neous in  giving  Interest  upon  the  interest  from  a 
remote  day  ;  Interest  ought  to  be  allowed  only 
from  the  date  of  tbe  Qnal  decree. 
Robert  Woodcock,  lat«  of   the  county  of 
Frederick,    died    in   the   year  1808,  withoDt 
children  or  other  descendants;  and.    by  hia 
last  will  and  testament,  bequeathed  a  ■eg'acy 
of  /'50.  to  Thomas  Shearman ;  emancipated 
four  slaves  by  name ;  and  devised  one  parcel 
of  land  to  his   sister   in    lav  tan.  Saat  for 
life,  and  after  her  death    to  Robert  Dunbar 
and  Hannah  his  nife  and  their  joint  heirs; 
the  remainder  after   his  wife's  death 
A30      of  another  parcel  of  *land  to   George 
Murray    in    fee ;    and   the    remainder 
after  bis  nife's  death    of   another  parcel  of 
land  on  which  he  lived  to  Cyrus  Murray  in 
fee;  and  then    devised  and   bequeathed   as 
follows — "I    leave   the    use  of  all  the  rest, 
residue   and  remainder  of  my  estate,  real, 
personal  or  mixed,  to  my  well  beloved  wife, 
Frances  Woodcock,  during;  her  natural  life, 
and  after  her  death  I  E:ive  and  bequeath  the 
same  of  every  description,  as  well  the  land 


lufflclency  of  tbe  excuse  U 


tbe  f! 


produce 

e  testimony  In  due  time:   to  be  offered  to  the 

art  upon  a  motion  or  petition   for  a  rehearing. 

'Under  the  present  statute,  when  there  has  been 

an  Interlocutory  decree,  a  deposition  taken  there- 

tbereby 

adjudicated,  unless  Indeed  as  the  foundation  for  a 
motion  or  petition  to  rehear  tbe  cause.  If  no  Inter- 
decree  has  been  rendered,  or  even  though 
has  been  rendered,  a  deposition  taken,  and 
rned  before  a  anal  hearing  as  to  any  matter 
be  read,  Bnt  tbe  right  is  not 
statute  does  not  say  the  depo- 
BlUon  HhaUbe,  butlt  may  beread." 

•f  Review.— To  the  point  tbat  an  Inter- 
locutory decree  cannot  be  reversed  upon  a  bill  of 
Suckley  V. 

Rotchford.  12  Oralt.  TO.  See  also,  monographic  ttol* 
n  "Bills  of  Review"  appended  toCampbell  v.  Camp- 
ell.  SSOratt.  MB. 

Decrees— When  loterloiaitory.— In  Sutler  v,  Bntler. 
W.  Va.  8T4,  ffTS,  tbe  fourth  headnote  reads.  "An 
rder  directing  a  special  commissioner   to  pay  a 
Ertaiu  sum  of  money  to  general  creditors  accord- 
ig  to  priorities,  ^if  anp  there  be' :  not  designating 
lb e  creditors,  the  sum  or  pro  rata  sum  they  are  en- 
titled to.  is  an  Interlocutory  order,  and  Ibe  court 
pronouncing  tbe  order  has  the  right  to  retain  the 
cause  for  a  future  direct  action  upon  all  mattera 
thai  the  interest  and  convenience  of  the  parties, 
be  very  Justice  of  tbe  case  reunlres."    The 
bases  its  decision  upon  tbe  authority  of  the 
principal  case,  and  Cocke  v.  Gilpin,  l  Rob.  SO. 
tCoamlHloner's   Report-loUnM  on   lntarest.-On 
II  matters  pertaining  to  Interest,  see  monographic 
noli  on  "Interest"  appended  to  Fred  v,  Dtion.  t1 
Oratt.  Ml.    As  to  reports  of  commissioners  In  chan- 
cery, see  monograpbic  notion  "Commissioners  In 
Chancery"  appended  to  Whitehead  v.  Whitehead. 
Et  Oratt.  3M. 
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I  boug-ht  of  John  Acre  as  all  the  other  prop- 
erty rentaining  at  her  decease,  to  my  friend 
Robert  Dunbar  and  Hannah  his  wife  and 
their  joint  heira  forever."  And  he  ap- 
pointed his  wife  and  Bunbar  executrix  and 
executor  of  hU  will,  directing  that  security 
for  due  administration  should  not  be  re- 
quired of  them,  and  that  his  estate  should 
not  be  appraised.  They  both  qualified  in 
the  district  court  of  Winchester,  at  its  Sep- 
tember term  ISOS. 

The  widow  continued  in  poeaession  of  the 
land  on  which  the  testator  resided,  and  all 
the  personal  property  upon  it,  consisting 
of  slaves,  stocks  of  horses,  cattle  &c.  furni- 
ture, farming  utensils,  the  crops  g-athered 
and  g-rowing,  grain  and  flour  at  the  mill 
and  on  the  way  to  market,  and  she  retained 
also  a  small  sum  out  of  the  money  he  left 
on  hand.  Much  the  greater  part  of  the 
money,  as  well  as  the  bonds  and  other 
securities  for  debts  due  to  the  testator, 
came  to  the  hands  of  Ounbar.  And  a  min- 
ute and  exact  Inventory,  both  of  the  spe- 
cific chattels  and  of  the  money  and  bonds, 
was  made  out. 

A  controversy  arose  between  mrs.  Wood- 
cock and  Dunbar  in  the  lifetime  of  the  par- 
ties; and  in  1S12,  she  brought  a  suit  against 
Dunbar,  andhebroughta  cross  suit  against 
her,  in  the  superior  court  of  chancery  of 
Winchester;  but  neither  of  those  suits  was 
determined  during  the  lives  of  the  parties, 
nor  were  any  proceedings  had  in  either  of 
them  after  mrs.  Woodcock's  death;  but  the 
pleadings,  and  all  the  proceedings,  deposi- 
tions and  other  evidence  in  both   of   them, 

were  filed  as  exhibits  in  this  cause. 
631  *Dunbar   died    in    April  1815,    and 

mrs.  Woodcock  in  August  1816. 

In  1820,  Peter  Kuat,  the  executor  of  mrs. 
Woodcock,  exhibited  a  bill  in  the  superior 
court  of  chancery  of  Winchester  against 
Lewis  Hoff  and  Samuel  Briarly  the  execu- 
tors of  Dunbar,  setting  forth  the  will  of 
the  testator  John  Woodcock ;  alleging,  that 
money  of  that  testator  to  the  amount  of 
about  8000  dollars,  and  bonds  and  other  se- 
curities for  debts  to  the  amount  of  above 
12000  dollars,  came  to  the  hands  of  Dunbar, 
to  the  interest  accruing  on  which  during 
mrs.  Woodcock's  life,  she  was  entitled 
under  her  husband's  will,  but  that  Dunbar 
appropriated  those  moneys  and  all  the 
debts  which  he  collected  of  his  testator's 
estate  to  his  own  use,  and  failed  and  re- 
fused to  account  for  and  pay  to  mrs.  Wood- 
cock the  interest  thereon  as  it  accrued;  and 
praying,  therefore,  an  account  of  thi 
moneys  of  the  testator  John  Woodcock's 
estate  received  and  collected  by  Dunbar,  and 
of  the  payments,  if  any,  made  by  him  tt 
mrs.  Woodcock,  and  a  decree  for  the  bal- 
ance of  the  interest  which  accrued  on  the 
fnnd  during  mrs.  Woodcock's  life,  which 
had  not  been  paid  to  her. 

Dunbar's  executors,  in  their  answer, 
stated,  that  money  of  the  estate  of  the  tes- 
tator John  Woodcock,  which  came  to  the 
hands  of  Dunbar,  was,  with  the  approba- 
tion of  mrs.  Woodcock,  invested  in  a  pur- 
chase of  land  for  the  use  of  mrs.  Woodcock 
during  her  life,   and  of  Dunbar  after  her 


death,  and  she  accordingly  held  possession 
of  it  during  her  life  paying  no  rent;  that 
she  also  held  all  the  slaves,  the  stocks  of 
horses,  cattle  &c.  the  furniture,  the  farm- 
ing utensils,  and  the  crops  on  hand  at  the 
testator's  death,  collected  some  debts  due  to 
his  estate,  and  released  others,  and  had 
rendered  no  account  of  the  personal  property 
of  the  debts  so  appropriated  to  her  own 
use;  that  the  money  received  by  her,  the 
grain  and  flour  of  the  testator's  estate  sold 
by  her  and  of  which  she  received  the 
632  proceeds,  theutock'and  otberpersonal 
chattels  which  she  took  possession 
of  and  which  were  not  forthcoming  at  her 
death,  together  with  a  bond  of  one  Benedict 
Suat  for  a  debt  due  to  the  testator's  estate 
which  she  released,  exceeded  the  interest 
hich  accrued  during  her  life  on  the  moneys 
of  the  estate  received  and  collected  by  Dun- 
bar, and  that  thus  she  was  in  fact  in  hts 
debt.  They  stated,  in  regard  to  a  debt  due 
from  one  Briarly  to  the  testator  at  his 
death,  that  mrs.  Woodcock,  in  compliance 
with  a  direction  of  the  testator  on  his 
deathbed,  relinquished  her  interest  in  that 
debt  to  Dunbar,  by  a  written  instrument 
which  they  exhibited.  And  they  also  ex- 
hibited and  relied  on  a  general  release  front 
,rs.  Woodcock  to  Dunbar. 
The  court  referred  the  accounts  between 
the  parties  to  a  commissioner;  and  the 
main  points  in  controversy  were  presented 
by  exceptions  to  his  report,  or  objections 
thereto  for  errors  apparent  on  Its  face. 

The  manner  in  which  the  accounts  were 
jtated  in  the  report,  and  the  amount  of 
mrs.  Woodcock's  claim  and  Dunbar's  lia- 
bility ascertained,  was  thus:  Dunbar's  ex- 
ecutorial account  had  never  been  previously 
settled,  and  the  commissioner  first  stated 
that  account,  striking  annual  balances  from 
1808  to  1816,  and  carrying  the  interest  on 
the  balances  found  against  the  executor, 
computed  from  the  end  of  each  year  to  the 
date  of  mrs.  Woodcock's  death,  into  a  sepa- 
rate column.  And  then  he  stated  an  ac- 
count tietween  mrs.  Woodcock  and  Dunbar, 
wherein  he  charged  her  with  such  sums  for 
which  she  was  supposed  to  be  liable  to 
Dunbar,  and  credited  her  with  the  aggre- 
gate amount  of  the  inteiest  appearing  due 
on  his  executorial  account,  and  thus  shewed 
a  large  balance  due  to  her  at  the  close  of 
the  transactions  in  1816,  on  account  of  in- 
terest which  he  ought  to  have  paid  her, 
which  balance  was  to  bear  Interest  from 
that  time. 
There  were  seven  exceptions  taken  by  the 
plaintifF  to  the  commissioner's  state 
633  of  the  account  between  mrs.  •Wood- 
cock and  Dunbar.  But  only  the  fimt 
and  fifth  of  them  involved  questions  of  law, 
and  these  only  need  be  stated;  the  others 
presented  mere  questions  of  fa<'t- 

The  first  exception  was  to  a  charge 
against  mrs.  Woodcock  of  1424  dollars,  on 
account  of  crops  left  by  the  testator  Wood- 
cock on  hand  at  the  time  of  bis  death, 
which  she  took  and  appropriated  to  her  own 
use.— The  following  was  the  state  of  facts 
I  touching  the  point:  The  testator  left  crops 
of  grain  on  hand,  much  more  than  sufficient 
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for  conBumptton  at  home,  and  of  course 
the  greater  part  was  intended  for  market. 
Of  the  crop  of  wheat  56  barrels  of  flour  had 
been  manufactured  before  his  death,  and 
were  then  on  the  way  to  market :  they  were 
sold,  and  the  proceeds  were  received  by 
mrs.  Woodcock,  amounting  to  210  dollars. 
The  rest  of  the  crop  of  wheat  was  on  the 
farm ;  there  was  a  parcel  of  Indian  corn  on 
hand,  and  a  crop  of  it  not  jet  severed ;  and 
mrs.  Woodcock  took  and  enjoyed  all.  The 
Gommisaioner  deducted  an  ample  supply, 
both  of  wheat  and  indian  corn,  for  the  con- 
sumption of  mrs.  Woodcock's  family  and 
on  the  farm,  for  the  year  ensuing  the  tes- 
tator's death,  which  he  allowed  her,  and 
charged  her  with  the  value  of  the  residue 
amounting  to  1214  dollars.  The  plaintiff 
claimed  that  his  testatrix  was  enl'  ' 
under  the  bequest  in  her  husband's 
to  an  absolute  interest  in  alt  the  crops  he 
left  on  hand,  and  that,  therefore,  her  estate 
was  improperly  debited  with  those  sums. 
The  fifth  exception  was  to  the  omissio 
of  a  credit  claimed  for  mrs.  Woodcock 
estate,  for  the  interest  that  accrued  durin 
her  life  on  a  debt  due  upon  a  bond  of  or 
Richard  Briarly  to  the  testator's  estate  fi 
4697  dollars,  the  principal  and  interest  of 
which  were  collected  by  Dunbar,  and  ap- 
plied to  his  own  use,— The  plaintiff  claimed 
the  interest  of  this  debt  that  accrued  during 
the  life  of  his  testatrix,  as  profits  of  the 
property  bequeathed  to  her  for  life  by  her 
husband's  will.  Dunbar's  executors  in- 
sisted, that  his  estate  ought  not  to 
63+  be  "charged  with  the  interest  of  this 
debt,  on  the  following  grounds:  that 
the  testator  John  Woodcock  having  declared 
and  directed,  on  his  deathbed,  in  the  pres- 
ence of  mrs.  Woodcock,  that  Dunbar  should 
have  the  interest  on  Brlarly's  bond,  and 
that  that  bond  and  the  Interest  upon  it 
should  go  to  the  immediate  use  of  Dunbar 
and  his  family,  mrs.  Woodcock  delivered 
the  bond  to  Dunbar,  with  intent  to  comply 
with    the  wishes  of  her  husband  thus  es- 

firessed,  and  to  relinquish  to  him  all  her 
Dtereat  in  the  debt  due  by  the  bond.  And, 
accordingly,  she  gave  Dunbar  a  written 
declaration  to  that  effect  (though  it  was 
not  a  sealed  instrument)  in  the  following 
words:  "This  is  to  certify,  that  the  day 
before  mr.  Woodcock's  death,  in  my  pres- 
ence, >n  his  directions  to  dr.  Dunbar,  as 
his  appointed  executor,  he  directed  him  to 
receive  the  interest  of  a  bond  of  Kichard 
Briarly  due  mr.  Woodcock  for  fourteen 
hundred  and  odd  pounds,  with  different 
credits  on  said  bond,  as  it  was  the  desire 
and  direction  of  mr.  Woodcock,  that  this 
bond  and  interest  should  be  for  the  imme- 
diate use  and  benefit  of  dr.  Dunbar  and  his 
family:  I.  therefore,  do  relinquish  and 
agree  that  the  same  shall  be  applied  to  that 
purpose,  as  being  the  desire  of  mr.  Wood- 
cock. Given  under  my  hand  this  7th  Feb- 
ruary 1809.  (Signed)  Frances  Woodcock," 
She  afterwards  signed,  sealed  and  delivered 
to  Dunbar,  another  instrument  in  the  fol- 
lowing words:  "This  is  to  certify,  that  in 
my  husband's  lifetime,  among  the 
and  compli"'      -  ■       ■ 


:ated  business   i 


which  he  v 


engaged  for  himself  and  for  others,  I  never 
knew  of  any  transactions  in  which  he  was 
engaged  but  what  were  conducted  with  the 
utmost  justness  and  uprightness,  and  that 
I  am  confident  no  bond,  note  or  paper,  evi- 
dencing any  debt  due  to  himself  or  others, 
was  ever  cancelled  by  any  promise,  or  any 
paper  tending  to  cancel  the  debt,  or  to  do 
any  act  or  acts  that  would  tend  to  that  im* 
port,  so  as  to  prevent  the  recovery  of  the 
principal  and  interest,  rents  or  profits, 
535  due  to  himself  or  others.  And  'fur- 
ther, to  save  much  trouble  and  to  expe- 
dite the  finishing  of  all  the  affairs  relative 
to  my  husband's  estate,  I  hereby  relinquish 
all  my  right,  title  and  interest,  of  all  bonds, 
notes,  and  every  paper  evidencing  any  debt 
due  my  husband's  estate,  as  having  already 
received  debtsdue the estatein  lieu  thereof. 
And  I  also  further  certify,  that  I  never 
gave  any  paper  or  promise  that  would  can- 
cel any  bond,  note  or  paper,  as  before  men- 
tioned, so  as  to  prevent  the  full  recovery  of 
every  debt  due  my  husband's  estate  or  the 
estate  of  others.  Given  under  my  hand  and 
seal  this  22nd  November  1810."  On  the 
other  hand,  the  plaintiff  adduced  evidence 
to  prove,  that  the  recital  in  the  instrument 
of  the  7th  February  1809,  of  Woodcock's 
directions  to  Dunbar,  on  the  day  before  his 
death,  that  he  was  to  take  the  bond  of 
Briarly,  and  the  interest  to  accrue  upon  it, 
to  the  immediate  use  of  himself  and  his 
family,  was  and  could  not  be  true,  because 
(according  to  this  evidence)  Dunbar  was 
not  at  the  testator's  house  and  did  not  see 
him  the  day  before,  or  for  many  days  before, 
his  death;  and  to  prove  further,  that  Dun- 
bar had  himself  admitted  in  his  lifetime, 
that  the  instrument  of  the  7th  February 
1809,  and  that  of  the  22nd  November  ISIO. 
were  executed  and  delivered  by  mrs.  Wood- 
cock to  him,  and  intended  by  them  both,  to 
answer,  the  sole  purpose  of  enabling  him 
to  collect  the  debts  without  any  interference 
on  her  part:  that,  therefore,  so  far  as  those 
instruments  expressed  any  other  purpose, 
the  instruments  (which  were  written  by 
Dunbar  himself)  were  fraudulent  imposi- 
tions upon  her  ignorance  or  over  confidence 
in  htm.  And  this  being  the  state  of  the 
evidence  upon  the  point,  the  executor  of 
mrs.  Woodcock  contended,  that  the  com- 
missioner ought  to  have  credited  the  estate 
of  his  testatrix,  and  charged  the  estate  of 
Dunbar,  with  the  interest  on  the  debt  due 
from  Briarly  that  accrued  during  her  life- 
time: that  the  instrument  of  the  7th  Feb- 
ruary 1809  was,  like  that  of  the  22d 
November  1801,  intended  as  a  mere 
636  power  to  'collect  the  debt;  but  if  not, 
it  was,  at  most,  a  nude  contract  in- 
effectual for  want  of  consideration, 

The  cause  coming  on  for  hearing  upon 
the  report  of  the  commissioner  and  the  ex- 
ceptions thereto,  the  plaintiff  objected  as 
for  error  apparent  on  the  face  of  the  ac- 
counts, that  the  commissioner  had  proceeded 
on  the  supposition,  that  mr.  Woodcock  was 
entitled  only  to  a  life  estate  in  the  persona! 
property  bequeathed  to  her  by  her  hus- 
band's will,  whereas  the  plaintiff  claimed 
and  insisted,  that  the  wifl  g;ay^,|j«r  ^i;  ab- 
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solute  right  to  all  the  personalty  bequeathed 
to  herj  a  claim  which  had  been  nowise  be- 
fore asserted,  and  was  thus  for  the  firat 
time  set  up  at  the  hearing. 

The  court  declared,  that  the  bequest  in 
the  will  of  the  testator  John  Woodcock  had 
not  the  effect  contended  for  by  the  plaintiff, 
of  giving  airs.  Woodcock  an  absolute  in- 
terest in  &11  the  personal  property  thereby 
bequeathed  to  her,  and  that  the  bequest  of 
the  remainder  thereof  to  Dunbar  and  wife, 
after  mrs.  Woodcock's  death,  was  good  and 
valid.  But  the  court  further  declared,  that 
all  articles,  the  use  of  which  consisted  in 
the  consumption,  such  as  corn,  provisions, 
floar,  hay,  fatted  ho^s  &c.  were  excluded  by 
law  from  the  limitation  over  to  the  legatees 
in  remainder :  that  though  some  articles 
which  indeed  could  only  be  enjoyed  in  the 
use,  such  as  money,  stock  in  the  funds,  or 
the  like,  were  nevertheless  to  be  accounted 
for  after  the  death  of  the  legatee  for  life 
to  the  remaindermen,  yet  even  of  these  the 
capital  only  was  to  be  accounted  for,  not 
the  annual  profits;  aud  by  parity  of  reason- 
ing the  crops  of  the  estate  devise  to  mrs. 
Woodcock  for  life  were  not  to  be  accounted 
for:  that  though  the  crops  in  question  were 
made  a  the  time  of  the  testator's  death,  yet 
they  clearly  passed  by  the  bequest  and  de- 
vise of  the  use  of  all  the  rest  of  the  testa- 
tor's estate  to  bis  wife;  and  the  court  could 
not  say  that  her   use   of   these  crops  should 

be  more  restrained  than  her  use  of 
637      the    crops   of    succeeding  "years,  for 

which  it  was  obvious  she  was  not  to 
account:  and  but  for  this  construction, 
mrs.  Woodcock  would  have  been  TVithout 
support  until  she  could  have  made  a  crop 
herself.  Therefore,  the  plaintiff's  first  ex- 
ception to  the  commissioner's  report  (above 
stated)  was  sustained.  The  court  also  sus- 
tained the  plaintiff's  fifth  exception,  touch- 
ing the  interest  which  accrued  on  the  bond 
of  Briarly  during  mrs.  Woodcock's  life ; 
holding,  that  there  was  no  reason  to  con- 
sider the  alleged  gift  of  that  bond  by  the 
testator  to  Dunbar,  a  donatio  causa  mortis, 
as  the  counsel  for  Dunbar's  eicecntors  had 
contended;  and  a  claim  to  it,  as  a  gift  or 
release  from  mrs.  Woodcock  to  Dunbar, 
could  not  be  supported.  And  the  court, 
anataining  the  p  aintifi's  fourth  exception 
alxo,  and  overruling  the  second,  third,  sixth 
and  seventh,  (aH  of  which,  aa  has  been 
stated,  presented  mere  questions  of  fact,] 
proceeded  to  give  the  following  general  in- 
structions to  the  commissioner  as  to  the 
accounts:  that  as  to  such  artlclesas  horses, 
wagons,  implements  of  husbandry,  and  the 
like,  the  enjoyment  of  which  might  or 
might  not  consume  the  subject  in  the  life- 
time of  the  legatee  for  life,  the  following 
principles  should  be  observed  in  stating  the 
accounts:  1.  Such  as  were  returned  in 
specie,  though  worn  and  impaired,  were  to 
t>e  handed  over  in  their  then  state  to  the  re- 
maindermen; 2.  such  as  had  died,  or  were 
entirely  worn  out,  were  not  to  be  charged 
tu  mrs.  Woodcock's  estate,  though  they 
were  not  forthcoming ;  3.  tlie  principal 
(without  interest)  of  what  should  appear  to 
have  been  sold,  was  to  be  charged,  unless 


it  should  appear  that  other  property  of 
the  same  kind  had  been  substituted;  and 
4.  such  as  from  their  nature,  and  from  the 
circumstances,  might  reasonably  be  pre- 
sumed to  be  dead  or  worn  out,  should  not 
be  charged.  "That  as  to  flocks  of  sheep  and 
the  like,  though  they  are  principally  enjoyed 
in  the  consumption,  yet  constituting  a 
species  of  capital  stock,   thej    ought 

638  to    be    kept     up    in  "kind,    unless    it 
should  appear  that    they    have    been 

destroyed  or  impaired  by  casualty ;  and  that 
the  same  principle  applied  to  brood  mares 
kept  as  such  by  the  testator,  but  not  to 
mares  kept  principally  for  labour  and  other 
uses,  and  only  occasionally  put  to  breeding, 
nor  did  it  apply  to  milch  cows,  which  the 
tenant  for  life  would  not  be  bound  to  re- 
store in  kind.  And  the  court  made  an 
interlocutory  decree,  recommitting  the  ac- 
counts to  the  commissioner,  to  be  reformed 
according  to  its  opinions  upon  the  several 
exceptions. to  the  former  report,  and  to  the 
instructions  above  stated. 

At  the  next  term,  Dunbar'sexecutora  filed 
a  petition  for  a  rehearing,  for  several  al- 
leged errors  in  the  interlocutory  decree  ap- 
parent on  the  face  of  it,  and  upon  additional 
evidence  taken  since  the  decree,  upon  some 
of  the  paints  therein  decided,  particularly 
the  question  touching  the  bond  of  Briarly, 
without  alleging  that  this  additional  evi- 
dence had  been  discovered  since  the  decree, 
so  that  it  had  not  been  in  the  power  of  the 
petitioners  to  produce  it  before  the  decree 
was  pronounced.  The  additional  evidence 
on  the  subject  of  Briarly's  bond,  consisted 
in  the  deposition  of  a  witness,  proving  that 
Dunbar  was  with  the  testator  Woodcock  at 
his  house  the  day  before  he  died;  that  the 
witness  was  present  afterwards,  when  mrs. 
Woodcock  delivered  to  Dunbar  the  bond  of 
Briarlj  in  question,  along  with  other  bonds, 
notes  and  evidences  of  debt;  and  that  after 
Dunbar's  departure,  the  witness  asked  her, 
what  induced  her  to  deliver  the  bonds  &c. 
to  him;  upon  which  she  said,  that  he  was 
to  be  put  in  possession  of  Briarly's  bond, 
and  to  have  it,  at  the  request  of  her  de- 
ceased husband,  and  she  was  desirous  of 
complying  with  her  husband's  wishes,  and 
that  she  did  not  wish  to  keep  any  of  the 
papers  or  to  be  troubled  with  them.  The 
court  was  of  opinion,  that  the  interlocutor; 
decree  of  the  former  term  should  be  opened 
for  a  rehearing  as  to  any  error  apparent  on 
the  face  of  the  decree ;  but  that  as  to 

639  alleged  "errors  in  point  of  fact,    the 
case   could  only   be   reheard  upon  the 

evidence  as  it  stood  at  the  time  the  decree 
was  pronounced,  without  regard  to  the  addi- 
tional evidence  taken  and  filed,  but  not 
alleged  to  have  been  discovered,  since  the 
decree;  which  (the  court  held)  was  inad- 
missible, and  could  not  be  heard. 

having   reformed  the 
the  general  instruc- 


The 
accounts,  according 
tions  "of  the  court,  and  its 
plaintiff's  exceptio 
terlocutory    decree 


a  the 


itained  in   the  in- 
id   the  cause   coming 
for   bearing    before   the    circuit    supe- 
court    of    Frederick,    on     the    report 
I    reformed;  itbc   OonttiVOv.'Mvaltered 
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Its  ojrinion  on  the  first  exception,  as 
to  direct  that  mrs,  Woodcock's  estate 
■hould  be  charged  with  the  210  dollars, 
the  proceeds  of  the  56  barrels  of  flour 
which  were  on  the  way  to  market  at  the 
time  of  her  hnsbaud's  death;  still  exempt- 
ing her  estate  from  accountabilitj  for  the 
residue  of  hia  crops  of  grain  on  hand  at  his 
death,  even  for  the  surplus  thereof  after 
allowing  her  a  full  anpply  for  consumption 
in  her  family  and  upon  the  farm,  for  the 
year  ensuing  the  testator's  death ;  the  value 
of  which  surplus  was  [as  before  stated) 
1214  dollars.  And  the  commissioner  being 
directed  to  remodel  the  accounts  by  charg- 
ing mra.  Woodcock  with  the  210  dollars,  it 
appeared  by  his  final  report,  that  the  estate 
of  Dunbar  was  indebted  to  that  of  mrs.- 
Woodcock  the  sum  of  3059  dollars,  being  a 
balance  of  the  aggregate  of  interest  on  the 
annual  balances  found  in  his  executorial 
account,  computed  to  the  close  of  the 
counts  in  September  1816;  which  balan 
the  commissioner  reported,  should  bear 
terest  from  September  1S16.  And  there 
being  no  exception  to  the  report  in  thii 
particular,  the  court  decreed,  that  Dunbar'i 
executors  should  pay  the  pJaintiif  the  sun 
of  30S9  dollars,  with  interest  from  Septem 
ber  1816. 

Dunbar's  executors  presented  a  petition 
to  this  court,  praying  an   appeal  from   the 

decree;  which  was  allowed. 
640         *The  cause  was  argued  here,  by  K. 
C.  Stanard,  Lyons  and   Leigh  for  the 
appellants,    and    by   G.  N.  Johnson  and  C. 
Johdson  for  the  appellee. 

1.  The  counsel  for  the  appellee  insisted, 
that  mrs.  Woodcock  was  entitled,  under  her 
husband's  will,  to  an  absolute  estate  in  all 
the  personal  property  thereby  bequeathed 
to  her.  Adverting  to  the  language  of  the 
will,  whereby  the  testator  gave  the  use  of 
all  the  residuum  of  his  estate  to  his  wife 
for  life,  and  after  her  death  gave  the  % 
of  every  description,  as  well  the  land  bought 
of  John  Acre,  as  all  the  other  property 
remaining  at  her  decease,  to  Dunbar  and 
wife;  they  said,  that  the  words  "remain- 
ing at  her  decease"  did  not  apply  to  the 
land,  but  did  apply  to  all  the  other  prop- 
erty; namely,  to  all  the  personal  subject 
bequeathed.  And  they  argued,  that  the 
testator  intended  to  give  the  remaindermen 
only  so  much  of  all  the  other  property  as 
should  remain  at  his  wife's  decease ;  mean- 
ing, so  much  as  she  should  not  use  or  dis- 
pose of  during  her  life;  and  if  she  had 
power  to  use  or  dispose  of  it,  she  took  an 
absolute  estate  in  the  subject,  and  the  be- 
quest of  the  remainder  after  her  death  was 
nugatory.  Riddick  v.  Cohoon,  4  Kand.  547 ; 
Grey  v.  Montagu,  3  Bro.  Pari.  Ca.  314; 
Sprange  v.  Barnard.  2  Bro.  C.  C.  585; 
Pushraan  v.  Pilliter,  3  Ves.  7j  Bull  v. 
Kingston,  1  Meriv.   314. 

The  counsel  for  the  appellants  answered, 
that  the  subject  having  been  first  bequeathed 
to  the  use  of  the  testator's  wife  for  life,  io 
express  terms,  the  bequest  to  Dunbar  and 
wife  of  all  the  property  remaining  at  her 
death,  referred  to  the  life  estate  previously 
given  to  her,  and  gave  them  what  should  re- 


□  after  her  use  thereof  for  life,  not  what 
should  remain  undisposed  of  by  her.  In  all 
the  cases  cited  for  the  appellee,  the  property 
was  given  to  the  first  taker  indefinitely  or 
expressly  in  fee,  with  an  absolute  power  of 
disposition  expressed  or  plainly  implied, 
and  then  only  what  should  remain  undis- 
posed   of     by    the     first     taker     was 

641  'limited  over  to  the  remainderman. 
Here,  an  interest  for  life  only  (in  ex- 
press terms)  was  given  to  the  testator's 
wife,  and  there  were  no  words  from  which 
an  absolute  power  of  disposition  could  be 
implied  for  her,  without  the  utmost  violence 
of  construction.  They  cited  Upwell  v. 
Halsey,  1  P.  Wms.  651 ;  Bradley  v.  Westcott, 
13  Ves.  445;  Madden  v.  Madden's  ex'ors,  2 
Leigh  377. 

II.  The  counsel  for  the  appellants  main- 
tained, that  the  opinion  of  the  court  of 
chancery  sustaining  the  plaintiff's  first  ex- 
ception to  the  commissioner's  report,  was 
erroneous.  They  said,  mrs.  Woodcock's 
estate  was  accountable  to  the  remainder- 
man, for  at  least  so  much  of  the  testator's 
crops  of  grain  on  hand  and  growing  at  his 
death,  as  exceeded  the  simple  allowance 
made  to  her  by  the  commissioner,  for  con- 
sumption in  her  family  and  on  her  farm 
during  the  ensuing  year;  in  other  words, 
for  the  surplus  which  was  to  be  sent  to 
market,  and  converted  into  money.  The 
court  of  chancery  held,  upon  this  residuary 
bequest  of  articles  qux  ipso  usu  consumun- 
tur  along  with  articles  of  a  different  de- 
scription, that  the  legacy  to  mrs.  Woodcock 
for  her  life  gave  her  the  whole  property  of 
all  articles  consumable  in  the  use,  and  that 
ail  such  articles  were  by  law  excluded  from 
the  limitation  to  the  legatees  in  remainder; 
and  then  it  held,  that  the  surplus  of  the 
crops  of  grain,  destined  not  for  consump- 
tion at  home  but  to  be  sent  to  market  and 
converted  into  money,  was  to  l>e  classed 
among  articles  consumable  in  the  use. 
Now,  they  said,  supposing  the  first  propo- 
sition correct  in  point  of  law,  (which,  how- 
ever, they  denied,)  yet  the  surplus  of  the 
crops  of  grain  that  was  to  be  used  by  being 
converted  into  money,  could  no  more  be 
regarded  as  consumable  in  the  use  than 
money ;  money,  as  well  as  the  surplus  of 
these  crops,  could  not  be  used  witbout  be- 
ing parted  with.  Articles  qux  ipso  usu 
consumuntur,    in  the    true    sense    of 

642  that  phrase,  were  articles  'consumable 
by  the  legatee  or  donee  for  life  in  the 

use  thereof  in  kind:  but  the  surplus  of  the 
crops  could  only  be  used  by  the  sale  thereof 
and  enjoyment  of  the  proceeds.  The  sur- 
plus of  the  crops'  could  not  be  regarded  as 
consumable  in  the  use,  merely  because  the 
subject  was,  in  its  nature,  consumable  in 
food  i  that  was  not  the  way  the  testator  in- 
tended the  legatee  for  life  should  enjoy 
the  use.  The  stock  of  com  of  a  com  mer- 
chant, the  stock  of  wine  of  a  vintner,  the 
stock  of  cloths  of  a  clothier,  were  intended, 
ultimately,  to  be  eaten,  or  drunk,  or  worn; 
that  is,  to  be  sold  to  others  who  should  so 
consume  them;  and  If  the  principle  of  this 
decree  were  properly  applicable  to  the  sur- 
plns  crops  of  graiq  .gfow[n  1^  a  farmer  for 
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market,  then,  with  as  g-ood  reason, 
merchant  dying  with  a  Btock  of  good; 
hand,  should  leave  them  to  hie  wife  for 
life,  with  remainder  to  another,  the  legati 
for  life  would  take  the  whole  property,  and 
the  bequest  of  the  remainder  would  be 
nugatorj.  If,  then,  this  had  been  a  specifii 
bequest  of  the  testator's  crops  on  hand  to 
mrs.  Woodcock  for  life,  remainder  to  Dun- 
bar and  wife,  her  estate  would  have  been 
accountable  to  the  remaindermen  for  the 
proceeds  or  for  the  value  of  the  marketable 
sarptus.  Indeed,  the  allowance  made  to 
her  Xij  the  commissioner  of  an  ample  supply 
for  coDsamption  during  the  year  ensuing 
the  testator's  death,  was  more  than  she 
waa  entitled  to:  for  the  testator  died  in 
September  1808,  and  by  our  statute  of  em- 
blements, 1  Rev.  Code,  ch.  104,  I  S3,  p.  388, 
■he  was  entitled  to  demand,  that  the  levies 
and  taxes  of  the  slaves,  their  tools,  the  ex- 
pense of  feeding  them  till  -the  last  of  De- 
cember following,  and  of  then  delivering 
them  to  her  well  clothed,  should  be  deducted 
from  the  growing  crop.  And  this  was  all 
that  she  was  entitled  to  in  absolute  prop- 
erty. But  this  was  not  a  specific  bequest 
of  the  testator's  crops  on   hand:  it  was   a 

general  residuary  devise  and  bequest  of 
643     all  the  residue  of  the  testator's  "estate 

to  his  wife  for  life,  remainder  to  Dun- 
bar and  wife;  the  residuum  including 
lands,  slaves,  money,  live  stock,  furniture, 
and  farming  utensils,  as  well  as  the  crops 
on  haad.  In  Randall  v.  Russell,  3  Meriv. 
193,  sir  W.  Grant,  after  stating,  that  doubts 
had  arisen  on  the  question  as  to  the  nature 
of  the  interest  which  a  widow,  as  tenant 
for  life,  takes  in  articles  (such  as  corn  and 
hay)  of  which  the  use  consists  in  the  con- 
sumption, said,  that  his  own  conception 
wa's,  "that  a  gift  for  life,  if  specific,  of 
things  quae  Ipso  uau  consnmuntur,  is  a 
gift  of  the  property,  and  that  there  cannot 
b«  a  limitation  over  after  a  life  interest  in 
such  articles;  if  included  in  a  residuary 
bequest  for  life,  then  they  are  to  be  sold, 
and  the  interest  enjoyed  by  the  tenant  for 
life."  In  Madden  v.  Madden's  ex'ors,  2 
L/eigh  389,  judge  Green,  adverting  to  Ran- 
dall V.  Russell,  declared  his  own  opinion, 
"that  even  in  the  case  of  a  specific  bequest 
of  such  articles  for  life  with  a  limitatioti 
over,  the  limitation  is  good:  that  the  in- 
tention of  the  testator  being  in  such  case 
most  obvious  that  the  legatee  in  remainder 
should  have  the  benefit  of  the  subject  after 
the  death  of  the  first  taker,  it  ought  to  be 
carried  into  effect,  if  possible:  and  it  may 
be  effectuated  by  requiring  the  representa- 
tive of  the  first  taker  to  deliver  articles  of 
the  same  kind  and  quality,  or  to  pay  their 
value,  to  the  remainderman."  It  waa  not 
necessary  here  to  discuss  the  point  of 
difference  between  these  able  jurists:  it 
never  had  been  doubted,  that  in  the  case  of 
a  residuary  bequest  to  one  for  life  with  re- 
mainder to  another,  including  articles  con- 
sumable in  the  use  with  others  of  a  different 
kind  in  the  same  disposition,  the  repre- 
sentative of  the  legatee  for  life  was  ac- 
conn table    to    the    remainderman    for    the 


I  quite 


obvious:  the    intention    of    the 
such   a   residuary  bequest,  was 
to  give  the  same  interest,  both  to  the  lega- 
tee for  life  and  to  the  remainderman,  in  the 
whole    subject,    without    discrlmina- 

644  tion.     *Then,    even    if    the    crops    of 
grain  which  the  testator   in  this  case 

had  on  hand  at  the  time  of  his  death,  conid 
possibly  be  regardea  as  articles  quae  Ipso 
usu  consumuntur,  yet  the  legatee  for  life 
was  accountable  for  them  to  the  remainder- 
men. And  her  representative  should  have 
been  held  toaccount  for  the  value,  not  only 
of  the  marketable  surplus,  but  of  the  whole 
of  the  grain  she  received,  except  only  so 
much  of  the  crop  growing  at  the  testator's 
death  as  our  statute  of  emblements  gave 
her.  But  further,  in  the  general  instruc- 
tions to  the  commissioner,  touching  the 
live  stock  of  horses,  cattle,  sheep,  the  fur- 
niture, the  farming  utensils,  and  the  like, 
the  court  of  chancery  departed  from  the 
settled  law  on  the  subject.  The  represen- 
tative of  the  legatee  should  have  been  held 
to  account  to  the  remaindermen  for  all 
those  articles  in  value  as  they  existed  at 
the  testator's  death  and  as  she  received 
them:  he  ought  to  have  been  required  to 
deliver  to  the  remaindermen  other  articles 
of  like  kind  and  quality,. or  to  pay  the  value 
of  them  in  money.  Covenhoven  v.  Shnler, 
2  Paige  122,  133;  Bracken  v.  Benlley,  1  Ch. 
Rep.  110;  Slanningv.  Style,  3  P.  Wms.  334; 
Leeke  v.  Bennet.  1  Atk.  471 ;  Bill  v.  Kinas- 
n,  2  Atk.  82;  Foley  v.  Burnell,  1  Bro.  C. 
C.  274. 

The  counsel  for  the  appellee  did  not  con- 
overt  the  general  principles  of  law  on 
which  the  counsel  for  the  appellants  rested 
their  argument :  they  denied  that  they  were 
justly  applicable  to  the  present  case.  The 
testator  was  a  Virginia  farmer,  of  moderate 
though  competent  estate,  who  had  no  off- 
spring or  any  near  relation  to  provide  for 
but  his  wife.  It  was  natural  that  he  should 
leave  his  property  to  her  to  be  enjoyed  for 
the  remainder  of  her  days  in  the  same 
manner  as  they  had  enjoyed  it  together 
during  his  life.  As  to  his  crops  on  band, 
he  would,  if  he  had  lived,  have  set  apart  a 
large  portion  of  them  for  the  consumption 
of  his  family:  so  much  ought  to  be  con- 
sidered   as    dead     victuals,    intended 

645  "to  be  consumed  during  the  year  en- 
suing his  death;  and  so  much,  there- 
fore, without  doubt,  ought  to  have  been 
allowed  to  his  wife,  for  the  maintenace  of 
herself  and  a  family,  until  she  could  make 
another  crop.  And  even  as  to  the  surplus 
of  the  crop  of  grain  which  he  would  have 
sent  to  market,  he  would,  if  he  had  lived, 
have  laid  out  the  proceeds  in  the  purchase 
of  other  articles  of  subsistence  of  foreign 
growth,  and  of  clothing,  for  his  family. 
He  could  not  have  intended,  in  making  pro- 
vision for  his  wife,  to  subject  her  to  the 
necessit)'  of  incurring  a  debt  for  necessa- 
ries, which  would  be  a  heavy  burden  on  her, 
in  order  to  preserve,  for  the  benefit  of  the 
remaindermen  who  had  no  natural  claim  on 
his  bounty,  a  fund  which  he  himself  woald 
have  used  to  avoid  the  incurring  of  a  debt 


value  of  the  whole  subject.     And  the  reason    for  the  same  purposes.     In  giving  his  wife 
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the  HBc  of  the  crops  In  question,  he  meant 
that  bhe  should  have  the  use  of  them  in  the 
manner  which  was  aecesaarj  for  her  com- 
fort, and  to  the  purposes  to  which  such 
means  were  ordinarilj  applied.  As  to  the 
specific  chattels,  the  furniture,  the  farming 
utensils,  and  the  live  stock ;  they  said,  no 
Virgrinia  testator,  having:  a  house  and  fur- 
niture, and  a  farm  with  stock  upon  it,  and 
giving'  to  his  wife  for  life,  the  house  and 
farm,  with  the  furniture  and  stock,  ever 
had  any  other  intention  than  that  she 
should  enjoy  the  furniture  and  stock,  as 
well  as  the  house  and  farm,  in  kind.  They 
appealed  to  the  experience  of  the  court, 
whether  such  testamentary  provision  for 
a  wife,  so  common  in  this  country,  was 
not  always  so  understood,  and  so  carried 
into  effect.  And  furniture,  farming  utensils 
and  live  stock,  being  in  their  nature  con- 
sumable in  the  use,  or  more  properly  (in 
the  languBse  of  our  statute,  1  Rev.  Code, 
ch.  104,  1  47,  p.  387,)  being  "liable  to  per- 
ish, be  consumed,  or  rendered  worse  by 
keeping,"  no  Virginia  testator  making  a 
bequest  of  such  articles  to  his  wife  for  life, 
to  be  enjoyed  in  kind,  ever  intended  to  make 

her  debtor  for  the  value  of  them  at 
646      the  time  she  received  •them,  however 

they  should  be  impaired,  worn  out  or 
destroyed,  by  time  and  use.  No  testator 
ever  intended  to  impose  such  a  burden  upon 
his  wife  even  for  the  sake  of  his  own  chil- 
dren; much  less  was  it  intended  by  this 
testator,  for  the  benefit  of  remaindermen 
who  were  strangers  to  his  blood.  And  he 
indicated  very  clearly,  that  he  had  no  such 
intention,  by  directing  that  his  estate 
should  not  be  appraised ;  thereby  preventing 
the  use  of  the  only  means  by  which  the 
value  of  the  subject  at  the  time  of  his  death 
could  be  ascertained:  a  direction  which 
conld  have  had  no  other  essential  purpose, 
but  to  save  his  wife  from  the  very  account- 
ability which  the  remaindermen  were  now 
seeking  to  impose  upon  her  representative. 
And  it  afforded  an  argument,  equally  ap- 
plicable and  forcible,  of  the  justice  of  the 
opinion  of  the  court  of  chancery  on  the 
first  exception  touching  the  crops,  and  of 
the  correctness  of  its  general  instructions 
to  the  commissioner. 

III.  The  counsel  for  the  appellants  in- 
sisted, that  the  decree  was  erroneous  in 
charging  Dunbar's  estate  with  the  interest 
which  accrued  on  Briarly's  bond  during 
the  life  of  rars.  Woodcock.  Upon  the  evi- 
dence as  it  stood  when  the  cause  was  heard 
upon  the  commissioner's  first  report,  and 
on  the  exception  of  the  plaintiff  to  the 
omission  of  the  credit  for  the  interest  on 
that  debt,  which  he  claimed  for  the  estate 
of  the  testatrix,  it  might  be  doubtful, 
whether  the  recital,  in  mrs.  Woodcock's 
instrument  of  February  1809,  of  the  testa- 
tor's deathbed  direction  that  Dunbar  and 
his  family  should  have  the  immediate  use 
of  that  bond  and  the  interest  that  should 
accrue  on  it,  was  true;  it  might  be  doubt- 
ful, whether  that  instrument  had  been  fairly 
obtained  from  her;  and  doubtful,  whether 
the  fact  alleged  by  Dunbar's  executors  was 
true,    that   she    had  delivered   the  bond  to 


him  with  intent  to  transfer  to  him,    in    his 
individual    character,    the   interest  she  had 
in    it  as  legatee.     But   the   additional   evi- 
dence on  that  point  of  the  controversy, 

647  put  the  *9tate  of  facts  alleged  by  Dun- 
bar's executors  in  regard  to  it  beyond 

doubt.  The  court  thought  the  additional 
evidence  could  not  properly  be  heard.  Thej 
insisted,  that  the  court  ought  to  have  heai^ 
and  weighed  it.  They  said,  that  in  our 
chancery  practice,  there  was  no  necessity 
for  a  petition  for  a  rehearing,  or  for  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  re- 
view, for  the  correction  of  such  errors  of 
law  or  of  fact  in  any  interlocutory  decree, 
as  appeared  upon  the  state  of  the  case  as 
presented  by  the  pleadings  and  the  evidence 
at  the  time  tbedecree  was  pronounced.  As 
it  was  within  the  court's  power,  so  it  was 
surely  its  duty,  to  correct  errors  in  its  in- 
terlocutory decrees,  pointed  out  by  the  par- 
ties, or  suggested  by  its  own  reflection, 
before  or  at  the  final  hearing.  The  ques- 
tion was,  whether  the  court  ought  to  admit 
new  evidence  on  points  determined  by  an 
interlocutory  decree,  when  it  was  not  al- 
leged that  the  new  evidence  offered  had 
been  discovered  since  the  decree.  It  might 
be  supposed,  that  new  evidence  ought  not 
to  be  admitted  under  such  circumstances, 
because  upon  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  of  a  decree  not 
final,  if  the  review  was  ashed  upon 
the  ground  of  new  matter,  it  could  not 
be  allowed  unless  the  new  matter  was 
discovered  since  the  decree.  But  the  sup- 
plemental bill  in  the  nature  of  a  bill  of 
review  was  a  proceeding  proper  in  the 
case  of  a  decree  really  final,  in  its 
nature  and  its  terms,  and  only  technicatly 
not  final.  Mitf.  PlMd.  81.  2.  The  inter- 
locutory decree  in  this  case  could  in  no 
sense  be  regarded  as  final:  it  consisted,  in 
truth,  of  mere  instructions  to  the  commis- 
sioner on  contested  items  of  account.  And 
they  said,  in  our  practice,  there  was  no 
decree  merely  interlocutory,  which  might 
not  be  corrected  upon  new  evidence  adduced 
before  the  final  hearing,  whether  the  new 
evidence  was  discovered  before  or  after 
the  interlocutory  decree  was  pronounced. 
Formerly,  by  statutory  regulation,  after 
the  commission  for  taking  depositions 

648  'was  closed,  and  the  cause  set  for 
hearing,  new  evidence  might  be  in- 
troduced, in  any  stage  of  it,  under  a  special 
order  of  the  court,  but  not  without  such  a 
special  order.  1  Rev.  Code,  ch.  66,  }  103, 
p.  216.  And  in  the  practice  of  the  superior 
courts  of  chancery,  handed  down  from  the 
high  court  of  chancery  in  chancellor 
Wythe's  time,  the  special  order  for  taking' 
new  evidence  was  always  made  upon  mo- 
tion, if  the  evidence  was  material,  unless 
it  appeared  to  have  been  kept  back  for  pur- 
poses of  delay  or  chicane.  The  leave  to 
take  new  evidence  was  almost  a  matter  of 
course,  when  it  was  ssked;  and  it  was 
more  frequent  after  than  before  an  inter- 
locutory decree.  And  it  was  on'.y  neces- 
sary to  reflect  upon  the  loose  and  unadvised 
manner  in  which  depositions  in  chancery 
were  taken,  generally  by  the  parties  them- 
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selTCB  in  the  couutry,  to  understand  why 
the  strictness  of  the  engliah  chancery  prac- 
tice had  never  prevailed,  and  how  the  lib' 
eral  indulg-ence  of  our  practice  became 
indiapensable  to  the  cods  of  truth  and  jus- 
tice. With  knowledge  of  the  existence  of 
this  practice,  and  aware  that  the  opening 
of  the  cause  for  new  evidence,  upon  motion 
for  the  purpose,  had  become  matter  of 
course,  the  legislature,  by  the  statute  of 
March  1826,  dispensed  with  the  necessity 
of  the  motion  and  the  special  leave  of  court, 
by  providing,  "that  from  the  filing  of  the 
bill  until  the  final  hearing  of  any  case, 
either  party  may,  without  any  oi^er  of 
court,  obtain  general  commissions  and  take 
depositions  to  be  read  therein."  Snpp. 
Kev.  Code,  ch.  103,  I  9,  p.  132.  The  new 
evidence,  therefore,  upon  the  controverted 
question  in  regard  to  Briarly's  bond,  ought 
to  have  been  rec«ived  and  weighed  upon 
the  final  hearing.  And  taking  uptheqi 
tion  upon  the  state  of  facts  which  that  < 
Llence  made  indubitable,  they  thought  there 
could  hardly  be  a  doubt,  that  mrs.  Wood- 
cock's executor  had  no   right    to  claim    a 

credit  for  the   interest  which  accrued 
649      on  Briarly's    bond    during  'her    life. 

If  she  had  held  that  bond  in  her  own 
right,  and  had  transferred  it  by  delivery  tc 
Dunbar,  with  intent  to  give  him  the  debt 
thereby  due,  such  transfer  and  delivery  of 
the  bond  would  have  passed  the  property  in 
the  debt  to  Dunbar.  And  the  question  was 
-whether,  holding  the  bond  as  executrix  of 
the  obligee,  and  being  entitled  as  legatee 
to  the  interest  which  should  accrue  upon  it 
during  her  life,  the  actual  delivery  of  the 
bond  by  her  to  Dunbar,  with  intent  ' 
transfer  to  himall  herright  in  it  as  legati 
and  this  intent  declared  by  a  written  i 
■trutuent,  was  a  valid  gift  to  him  of  her 
life  estate  in  the  debt  due  by  the  bond?  To 
ahew  that  it  was  a  valid  gift,  a  contract  of 
gift  executed  and  perfected,  they  cited  the 
case  of  Slam  v.  Keen,  4  Leigh  333.  If  it 
should  be  objected,  that  there  was  no  i 
■■deration  to  support  the  alleged  gift,  that 
was  no  objection  to  the  validity  of  a  gift 
of  a  chattel  interest,  or  of  a  gift  of  an  in- 
terest in  a  bond  more  than  any  other  chattel, 
perfected  by  actnal  transfer  of  possession 
with  intent  to  transfer  the  right.  There 
was  at  least  as  much  reason  to  hold  the 
contract  in  Elam  v.  Keen  an  executory  one 
as  the  contract  in  this  case.  But,  they 
said,  even  if  this  was  only  an  executory 
contract  on  mrs.  Woodcock's  part,  yet  it 
was  founded  on  a  consideration  sufficient  to 
support  it.  In  consideration  of  the  wish 
and  purpose  of  her  husband,  declared  on 
hia  deathbed  in  her  presence,  and  acquiesced 
in  by  her  at  the  time,  ahe  agreed,  after  his 
death,  to  release  to  Dunbar  for  the  immedi- 
ate nae  and  benefit  of  himself  and  his  fam- 
ily, the  interest  beqaeathed  to  her  by  her 
husband's  will  in  this  bond  of  Briarly:  and 
this,  though  not  a  valuable,  was  a  auSicient 
moral  consideration  to  support  the  agree- 
ment. Lee  V.  Muggeridge,  5  Taunt.  37,  1 
Eng.  C.  L.  R.  10.  And  if  the  instrument 
of  February  1809,  being  a  simple  contract, 
was  not  binding  on  her   for  want  of  con- 


sideration,   her    deed    of    November 

650  *1810   was  a   complete  release  of  her 
interest  in  this  bond  of  Briarly. 

The  counsel  for  the  appellee  answered, 
that  the  release  contained  in  mrs.  -Wood- 
cock's deed  of  November  1810,  was  inserted 
in  it  for  the  declared  purpose  of  "saving 
trouble  and  expediting  the  finishing  of 
the  afiairs  of  her  husband's  estate;"  and. 
In  equity,  the  release,  however  general  In 
ita  terms,  should  be  limited  to  the  accom- 
pliahment  of  its  purpose.  With  regard  to 
the  instrument  of  February  1809,  they  in- 
sisted, that  it  was,  upon  its  face,  a  mere 
agreement  of  mra.  Woodcock  to  release  to 
Dunbar  her  interest  in  the  debt  due  from 
Briarly.  And  as  there  was  no  pretence  of 
any  valuable  consideration,  so  there  was 
no  moral  obligation  on  her  part  to  release 
her  rights,  which  could  raise  a  considera- 
tion to  support  the  agreement.  The  moral 
duty  to  do  any  thing  which  would  afford  a 
consideration  to  support  an  agreement  to 
do  it,  must  be  a  duty  growing  out  of  some 
act  or  omission  of  the  party  to  bn  bound, 
importing  benefit  to  the  promiser  or  detri- 
ment to  the  promisee.  Then,  as  to  mrs. 
Woodcock's  actual  delivery  of  the  band  of 
Briarly  to  DuDbar;  if  the  facts  on  which 
the  executors  of  Dunbar  rest  their  claim 
were  proved,  yet  considering  the  double 
character  which  the  parties  sustained  to- 
wards each  other  and  in  regard  to  the  sub- 
ject, each  having  a  beneficial  interest  in 
the  bond  as  legatee,  and  each  an  equal  right 
to  the  possession  of  it  as  executor,  the  de- 
livery was  at  the  most  an  equivocal  act, 
equally  referrible  to  the  transfer  of  the  pos- 
session from  one  co-executor  to  the  other, 
as  to  a  gfft  by  the  legatee  for  life  of  her 
interest  to  the  legatee  in  remainder.  And 
thus,  this  case  was  distinguishable  from 
Elam  V.  Keen;  there,  the  delivery  of  pos- 
session could  only  be  attributed  to  the  pur- 
pose of  giving  the  bond;  here,  the  legal 
rights  of  the  parties  remained  exactly  the 
same,  after  the  transfer  of  the  possession 
of  the  bond  from  the  one  coexecutor  to  the 
other,  as  before  the  transfer,  and  the 

651  transfer  *of    the   possession   was  not 
necessarily  referrible  to  the   purpose 

of  giving  the  interest  of  the  one  legatee  to 
the  other.  But,  they  said,  the  state  of  facts 
on  which  Dunbar's  executors  rested  their 
pretensions,  was  not  proved  by  any  evi- 
dence which  the  court  could  or  ought  to  re- 
gard. The  evidence  offered  upon  this  point 
of  the  controversy,  after  the  cause  had  been 
regularly  brought  to  hearing,  and  the  point 
had  been  determined  hy  the  court,  without 
any  pretence  that  this  evidence  had  been 
discovered  since  the  interlocutory  decree, 
ight  not  to  have  been  admitted.  They 
id,  it  was  the  practice  of  our  courts  of 
chancery,  formerly,  before  the  statute  of 
March  1826,  when  the  general  commission 
to  take  depositions  had  been  closed,  to  open 
E  commission  by  special  order,  on  motion, 
any  time  before  the  hearing;  but  after 
the  hearing,  and  an  interlocutory  decree 
deciding  the  questions  of  fact,  the  court 
never  gave  leave  to  take  new  depositions 
a    point    decided,    unless  upon  affidavit 
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that  the  new  evidence  had  been  diacovered 
since  the  decree.  This  iras,  perhaps.  Bonie- 
times  done  informally,  upon  motion,  and 
aonetimes,  reg'ularly,  upon  supplemental 
bill  in  the  nature  of  a  bill  of  review  of  the 
interlocutory  decree;  but  in  whichever  way 
it  was  done,  the  principle  on  which  the 
new  evidence  was  received  was  the  same; 
namely,  that  it  had  been  newly  discovered. 
And  it  was  necessary,  that  this  principle 
should  be  observed ;  for  otherwise,  the  liti- 
gation of  questions  of  fact,  however  sol- 
emnly decided  by  the  court  on  a  full  hearing, 
would  have  been  perpetually  renewed,  and 
there  would  have  been  no  end  of  it;  and  the 
admission  of  new  evidence,  under  such  cir- 
cumstances, would  have  been  a  temptation 
to  careleasness  and  nerlect,  if  not  to  sub- 
ornation of  evidence.  The  statute  of  March 
1826  was  designed  to  dispense  with  the  mo- 
tion  for  leave  to  take  depositions  and  the 
special  order  for  that  purpose,  in  cases  in 
which    the    former    practice  required 

652  them,  but  only  in  such  'cases;  not  to 
render  the    interlocutory   decision    of 

questions  of  fact  nugatory,  or  to  dispense 
with  the  supplemental  bill  in  the  nature  of 
a  bill  of  review  of  interlocutory  decrees,  or 
to  abrogate  the  principle  on  which  alone 
such  bills  of  review  could  be  allowed. 
Though  the  words  of  this  statute  were  gen- 
eral, that  from  the  tiling  of  the  bill  until 
the  final  bearing  of  any  case,  depositions 
may  be  taken  to  be  read  therein,  without 
any  order  of  court;  yet  the  final  hearing 
there  meant,  was  such  final  hearing  as  had 
formerly  concluded  the  questions  of  fact; 
and  formerly,  the  questions  of  fact  might 
have  been  settled  by  an  interlocutory  decree 
as  well  as  by  a  final  one. 

IV.  The  counsel  for  the  appellants  ob- 
jected, that  it  was  erroneous  to  give  inter- 
est on  the  balance  found  against  Dunbar's 
estate  from  the  close  of  the  accounts  in  1816. 
That  balance  consisted  entirely  of  interest; 
and  of  interest  on  balances  of  principal  in 
his  executorial  accounts,  which  balances 
had  never  been  ascertained  during  his  life; 
nor  could  he  have  known  what  he  was  bound 
to  pay  mra.  Woodcock,  until  the  accounts 
between  him  and  her  were  settled,  and  the 
moneys  received  by  her,  and  with  which 
she  was  chargeable,  bad  been  ascertained. 
The  decree  was  a  decree  for  interest  upon 
a  balance  of  interest. 

The  counsel  for  the  appellee  said,  the  in- 
terest on  the  balances  due  on  Dunbar's  ex- 
ecutorial accounts,  was  part  of  the  annual 
revenue  given  to  mrs.  Woodcock  by  her 
husband's  will  for  her  support,  and  Dunbar 
ought  to  have  paid  it  to  her  as  it  accrued. 
The  commissioner' a  report  gave  interest  on 
the  balance  found  dae  from  Dunbar's  estate 
to  that  of  mrs.  Woodcock  with  interest  from 
September  1816.  and  there  was  no  exception 
to  the  report  in  that  particular:  it  was  too 
late  to  take  the  exception  in  the  appellate 
court.  Foreman  v.  Murray,  7  Leigh 
412. 

653  "In    the   reply,    it    was   said,    that 
Foreman  v.  Murray  was  the  case  of  a 

guardian's  account,  in  which  the  gnardiaa 
was  charged  with  moneys  as  for 


received  by  him  from  an  executor,  though 
it  did  not  appear  by  positive  proof  that  he 
had  received  it;  and  this  charge  was  incor- 
porated in  the  guardian's  account,  and  no 
exception  was  taken  to  it.  Here,  the  bal- 
ance consisted  of  interest,  and  the  interest 
upon  the  interest  was  nowise  incorporated 
in  the  account;  the  commissioner  only  sug- 
gested, that  the  balance  of  interest  should 
bear  interest. 

SCOTT.  J.,  delivered  the  opinion  of  the 
court — That  the  rule  which  gives  to  a  lega- 
tee for  life,  the  absolute  property  in  arti- 
cles consumable  in  the  use,  is  applicable 
only  to  such  as  the  testator  intended  for 
consumption,  not  to  such  as  in  the  ordinary 
course  of  business  are  for  sale.  That  the 
commissioner  in  his  first  report,  properly 
allowed  to  mrs.  Woodcock  so  much  of  the 
crops  left  by  the  testator  on  hand  as  was 
necessary  for  consumption  in  her  family 
and  on  the  farm,  and  properly  charged  her 
with  the  proceeds  and  value  of  the  surplus; 
and,  therefore,  the  first  exception  of  the 
appellee  to  that  report  ought  to  have  been 
overruled.  And  that  the  general  instruc- 
tions of  the  court  of  chancery  to  the  com- 
missioner, in  regard  to  such  articles  as 
homes,  wagons,  implements  of  husbandry, 
and  the  like,  the  enjoyment  of  which  might 
or  might  not  have  consumed  the  subject 
during  the  life  of  the  legatee  for  life,  and 
in  regard  to  flocks  of  sheep  and  such  like, 
were,  in  this  case,  proper. 

That  mrs.  Woodcock's  gift  of  Briarly's 
bond,  or  of  her  interest  in  it,  to  Dunbar, 
was  valid ;  and,  therefore,  the  interest 
which  accrued  on  that  bond  during  her  life, 
ought  not  to  have  been  charged  to  his  estate. 
That  the  opinion,  declared  in  the  interlocu- 
tory order  of  the  court  of  chancery,  sustain- 
ing the  appellee's  fifth  exception  to 
654  "the  commissioner's  first  report,  for 
omitting  that  charge  against  Dun- 
bar's estate,  might  have  been,  upon  the 
state  of  facts  then  appearing,  and  probably 
waa,  correct;  but  without  deciding  whether 
it  was  so  or  not,  the  court  was  of  opinion, 
that,  upon  the  evidence  subsequently  filed, 
that  exception  ought  also  to  have  been  over- 
ruled. That  the  court,  without  intending  to 
say  what  would  be  a  fi-nal  decree,  which 
would  preclude  a  party  from  taking  new  evi- 
dence without  having  obtained  a  review  or 
rehearing,  waa  of  opinion,  that  an  opinion 
given,  in  the  progress  of  an  account,  npon 
exceptions  to  a  report,  or  instructions  to  a 
commissioner,  as  to  the  propriety  of  allow- 
ing items  of  debit  or  credit,  waa  not  such  a 
final  decree  ;  and  therefore  the  new  evidence 
in  this  case  ought  to  have  been  received 
and  considered. 

That  the  court  of  chancery  erred,  in  sus- 
taining the  appellee's  fourth  exception  to 
the  commissioner's  first  report,  and  prop- 
erly overruled  his  second,  third,  sixth,  and 
seventh  exceptions  thereto. 

And  that  the  court  of  chancery  erred,  in 
decreeing  interest  on  the  balance  reported 
against  Dunbar's  estate,  from  September 
1816. 

Therefore,  the  decree  waa  reversed  with 
costs,  and  the  cap{K{  refuaitded  to  the  circuit 
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•Dperior  court  of  Frederick,  for  further  pro- 
ccedlng-a  to  t>e  had  therein  according  to  the 
principles  declared  in  this  decree,  with  in- 
structions to  allow  iDterest  on  the  balance 
which  maj  be  found  due  from  the  date  of 
the  final  decree. 
Decree  reversed,  and  cause  remanded. 

655 


(Before  a  special  coart  of  appeals.  consisUuE  of 

Scott.  Thoupsoh  and  Ci/>ptoh.  ludses  of 

the  Eeneral  court.) 

CtrcoH  Superior  CMirti-JariJdlctloa  over  ln|uiH 
ltoo*.*~Tlie  list  section  of  the  circuit  superlo 
law.  Supp.  to  Rev.  Code.  ch.  loe.  KlTlne  lurlsdlcllOQ 
to  each  of  the  ludses  of  the  circuit  snperloi 
courts.  CO  award  laJuoctlODi  tojudsmentB  ren- 
dered or  proceealntts  apprehended  out  of  hla  owr 
circuit,  but  dlrectluc  that.  Id  such  case,  the  order 
for  the  process  of  Injunction  shall  be  direct 
the  clerk  of  the  court  of  that  county  wbereL 
ludement  Is  rendered  or  the  apprehended 
ceedinc  Is  to  be  bad.  sires  the  Judge  Jurisdiction 
only  to  award  the  Injunction,  not  lo  bear 
determine  the  cause. 

Smmi  Joins  Csse  u  B«r.— Therefore,  where 
JndKe  of  the  circuit  superior  court  of  James  City 
awarded  an  [uluDctlon  to  proceedlUBS  to  be  had 
Id  the  county  of  Charlotte,  and  directed  the  order 
for  Ibe  process  of  injunction,  not  to  the  clerk  of 
the  coorl  of  Charlotte,  but  lo  the  clerk  of  the 
court  of  James  City,  thoush  tbe  defebdanl  whose 
proceedlDKB  were  Injolned  was  tbe  Judee  of  the 
court  of  Charlotte,  yet  Hhuj.  tbe  process,  and 
the  subsequent  proceed luKS  In  tbe  court  of  James 
Cily  beln«  founded  on  It,  were  wltkonl  antbority 


The  general  court,  in  Jul;  1836,  admitted 
to  probat  and  record,  as  the  last  will  and 
testament  of  the  late  John  Randolph  of 
Roanoke,  several  testamentary  papers, 
namely,  a  paper  purporting  to  be  his  will, 
without  date,  but  supposed  to  have  been 
written  in  IR21 ;  a  codicil  thereto  dated  the 
Sth  December  1821;  another  codicil  dated 
the  31b t  January  1826;  four  other  codicils 
dated  the6tb  May  1828;  and  lastly,  another 
codicil  dated  the  26th  August  1831.  By  the 
original  will  and  the  codicil  of  January 
1826,  mr.  Randolph  emancipated  all  his 
slaves ;  and  bequeathed  to  his  executor 
(William  Leigh)  the  sum  of  8000  dollars, 
and  other  funds,  for  transporting  and  set' 
tling     the    emancipated     slaves    in    some 

other  state  or  territory  of  the  0. 
(56      'States,     and    purchasing    lands    for 

them;  and  he  devised  valuable  lands 
in  Virginia  to  be  sold  at  his  executor's  dis- 
cretion, and  bequeathed  the  proceeds  to 
Francis  Scott  Key  and  William  Meade,  to 
be  disposed  of  towards  bettering  their  con- 
dition. The  will  and  codicils  were  pro- 
The  principal  case  Is  cited  in  Beckley  v.  Palmer, 
II  OratL  OK;  Muller  t.  Bayly.  11  Gratt  BBO.  S8J,  See 
cenerally.  monoaraphlc  turti  oo  "loJunctioDs"  ap- 
pended to  Claytor  T,  Anthony.  IB  Qratt.  filS;  mouo- 
ffraphlc  HOUoa  "Jarisdlctlou"  appended  to  Pblppen 
V.  Dorbam.  B  Oratt-  vn. 


Kunded  for  probat  by  mr.  Meade.  The 
irs  at  law  and  next  of  kin  of  mr.  Ran- 
dolph were  his  nephew  John  St.  G.  Ran- 
dolph (a  lunatic)  who  was  the  only  child  of 
a  deceased  brother  of  mr.  Randolph,  and  his 
only  heir  of  the  whole  blood,  Henry  St.  G. 
Tucker  and  Nathaniel  Beverly  Tucker,  his 
brothers  of  the  half  blood,  and  St.  George 
Tucker  Coalter  and  Elizabeth  Tucker  Bryan 
(wife  of  John  Randolph  Bryan)  children  of 
his  deceased  sister  of  the  half  blood;  and 
of  these  John  St.  G.  Randolph  by  Frederick 
Hobson  his  committee,  Henry  St.  G. 
Tucker,  and  John  R.  Bryan  and  wife,  ap- 
peared as  parties  in  the  general  court,  con- 
testing the  probat  of  the  will  and  codicils; 
but  Nathaniel  B.  Tucker  and  St.  George 
T.  Coalter  did  not  appear  by  the  record  to 
have  been  parties.  Hobson,  the  committee 
of  John  St.  G.  Randolph,  took  an  appeal 
from  tbe  sentence  of  probat  to  the  court  of 
appeals;  and  Henry  St.  G.  Tucker  and  John 
R.  Bryan  and  wife  appealed  from  so  much 
of  the  sentence  as  admitted  to  probat  the 
instruments  other  than  the  codicil  of  the 
26th  August  IS31.  The  court  of  appeals 
affirmed  the  sentence.  And  William  Ceigh, 
the  sole  executor  named  in  the  will,  quali- 
fied as  such,  in  the  general  court,  at  De- 
cember term  1837. 

Immediately  after  the  qualitication  of  the 
executor,  Nathaniel  B.  Tucker  and  St. 
George  T.  Coalter  exhibited  a  bill  in  chan- 
cery in  the  circuit  superior  court  for  the 
county  of  James  City  and  city  of  Williams- 
burg, against  Leigh  the  executor,  Meade 
and  Key  the  trustees  for  the  emancipated 
slaves,  and  the  plaintiff's  coheirs  and  co- 
distributees,  John  St.  G.  Randolph,  Henry 
St.  G.  Tucker,  and  John  R.  Bryan  and 
wife,  setting  forth  the  will  and 
657  "codicils  of  mr.  Randolph  atwve  men- 
tioned, the  probat  thereof,  and  the 
qualification  of  the  executor:  alleging  that 
mr.  Randolph,  at  the  time  of  making  and 
publishing  the  testamentary  papers  which 
had  been  admitted  to  probat,  and  each  and 
every  of  them,  was  of  unsound  mind  and 
memory,  and  therefore  not  of  capacity  to 
dispose  of  his  estate  by  will;  that  he  had 
fterwards  cancelled  the  first  of  the  testa- 
nentary  papers,  namely,  the  will  to  which 
he  others  were  codicils;  that  he  had,  in 
the  spring  of  the  year  1332,  subsequently  to 
the  last  of  the  codicils,  made  a  will,  whereby 
be  devised  and  bequeathed  his  whole  estate 
to  his  heirs  at  law  and  next  of  kin,  of  the 
whole  and  of  the  half  blood,  above  named, 
be  divided  among  them  according  to  the 
statutes  of  descents  and  distributions,  and 
revoked  all  former  wills;  and  that  this  his 
last  will  had  never  been  cancelled  or 
rwise  revoked  by  him  during  his  life, 
but  it  had  tieen  lost  and  destroyed  by  some 
person  to  the  plaintiffs  unknown :  sug- 
gesting, that  by  the  admission  of  the  above 
mentioned  testamentary  papers  to  probat, 
--d  the  grant  of  administration  thereupon 
Leigh  the  executor,  he  and  Meade  and 
Key,  the  trustees  for  the  slaves  thereby 
'pated,  would  considT  themselves 
empowered  and  required  to  carry  into  effect 
the  provisions  in  relation  to  the  slaves,  and 
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would,  unless  restrained  by  the  court,  im- 
mediately transport  them  beyond  the  limits 
of  the  commonwealth,  so  that  in  case  those 
testamentary  papers  should  be  pronounced 
by  the  decree  of  the  court  not  to  be  the  last 
will  and  testament  of  mr.  Randolph,  their 
distributable  interest  in  the  slaves  would 
be  utterly  lost  to  the  plaintiffs,  or  they 
would  be  forced  into  a  foreig^n  jurisdiction 
to  assert  their  claim  to  them :  and  praying, 
therefore,  that  the  court  should  direct  an 
issue  or  issues  of  devisavit  vel  non,  to  be 
tried  by  a  jury  on  the  law  side  of  the  court, 
to  ascertain  whether  the  testamentary 
papers    which    had  been    admitted   to 

658  probat,  or  any  of  them,  were  the  'last 
will   and    testament   of  the  deceased ; 

that  the  court  should  compel  the  produc- 
tion of  his  last  will  and  testament  made 
in  the  spring-  of  the  year  1832,  when  it 
should  be  discovered,  or  admit  proof  of 
the  contents  thereof,  so  that  the  same  might 
be  admitted  to  probat;  and,  in  the  mean 
time,  that  Leig-h,  the  executor,  should  be 
restrained  and  Injoined  from  carrying'  into 
effect  any  of  the  provisions  of  the  said  tes- 
tamentary papers  in  relation  to  the  slaves, 
and  from  removing  them  out  of  the  com- 
monwealth, and  from  doing  any  act  as  ex- 
ecutor prejudicial  to  the  rights  of  the 
plaintiffs  as  heirs  and  distributees  of  the 
deceased,  and  that  Meade  and  Key  should 
likewise  be  restrained  and  injoined  from 
executing  the  trust  conferred  on  them  in 
relation  to  the  slaves. 

The  injunction  prayed  for  by  the  bill  was 
awarded  by  the  judge  of  the  circuit  superior 
court  of  James  City  and  Williamsburg,  and 
the  order  for  the  process  was  directed  to  the 
clerk  of  that  court,  who  accordingly  issued 
the  process  returnable  to  that  court.  The 
process  was  served  on  the  defendants  Bryan 
and  wife  in  Williamsburg,  they  being  there 
at  the  time,  though  they  did  not  reside 
there:  and  it  was  sent  to  other  parts  of  the 
commonwealth,  where  the  other  defendants 
resided  or  were  found,  and  served  on  them. 

The  executor  Leigh,  in  his  answer,  con- 
troverted all  the  material  allegations  of  the 
bill  touching  the  validity  of  the  testa- 
mentary papers  of  his  testator  admitted  to 
probat  in  the  general  court;  and  he  alleged, 
that  both  the  plaintiffs,  though  they  did 
not  appear  on  the  record  of  the  court  of 
probat,  as  parties  contesting  the  probat, 
yet  in  fact  joined  in  contesting  the  probat 
there,  and  therefore  could  not  maintain  this 
.bill;  that  the  defendants  Bryan  and  wife 
were  parties  on  the  record  contesting  the 
protiat,  and  were  made  defendants  in  this 
cause,  in  order  by  serving  the  process  on 
them  at    Williamsburg,    though    they 

659  were  only  nominally  defendants,  *to 
give  colour  of  jurisdiction  to  the  cir- 
cuit superior  court  for  James  City  and  Wil- 
liamsburg, in  which  the  suit  was  brought; 
that  that  court  was  held  at  a  great  distance 
from  the  residence  of  all  the  real  defend- 
ants, and  of  the  most  material  witnesses 
upon  whose  evidence  the  validity  of  the 
win  in  question    depended,  and  was  a  most 

□lent    tribunal    for   the  trial  of  the 


cause;  and  (according    to   the  constmctioa    cause;  and  if  that  n 


put  upon  his  answer  by  his  counsel)  he  ob- 
jected, that,  in  point  of  law,  the  court  had 
no  jurisdiction. 

The  defendants  Meade  and  Key  referred 
to  the  answer  of  the  executor  Leigh,  and 
relied  on  the  grounds  of  defence  therein 
stated. 

The  defendant  Henry  St.  G.  Tucker,  id 
his  answer,  expressed  bis  willingness  that 
the  issues  of  devisavit  vel  non  asked  by  the 
bill,  should  be  directed,  and  made  no  ob- 
jection to  the  jurisdiction  of  the  court. 

The  defendants  Bryan  and  wife,  in  their 
answer,  neither  contesting  nor  supporting- 
the  will  of  1821,  or  the  codicils  of  1826  and 
1828,  insisted  on  the  testamentary  paper  of 
August  1831  as  the  true  last  will  and  testa- 
ment of  the  deceased ;  and  claimed  the 
share,  to  which  mrs.  Bryan  was  entitled, 
as  one  of  his  heirs  and  distributees,  of  any 
estate  as  to  which  he  died  intestate.  Tbey 
made  no  objection  to  the  jurisdiction. 

And  Hobson,  the  committee  of  John  8t. 
G.  Randolph,  answered,  that  he  was  willing 
the  issue  of  devisavit  vel  non  shonid  be  di- 
rected, making  no  objection  to  the  juris- 
diction. 

Mr.  Randolph's  domicil  was  at  Roanoke 
in  the  county  of  Charlotte.  The  far  greater 
part  of  his  landed  estate,  and  especially  the 
land,  which  by  the  will  in  question  he  di- 
rected should  be  sold  by  his  executor,  and 
the  proceeds  of  which  he  bequeathed  to  mr. 
Meade  and  mr.  Key  to  be  disposed  of  for 
bettering  the  condition  of  his  manumitted 
slaves,  lay  in  Charlotte.  His  slaves  also 
were  living  on  his  estate  in  Charlotte. 
660  *No  part  of  his  real  estate  or  slaves 
was  in  James  City  or  Williamsburg. 
All  the  provisions  of  hia  will  in  relation  to 
his  slaves  were  to  be  carried  into  execution 
in  Charlotte. 

The  plaintiff  Nathaniel  B.  Tucker  resided 
at  Williamsburg;  the  plaintiff  St.  George 
T.  Coalter,  in  King  William  county.  The 
defendant  Leigh,  the  executor,  resided  in 
the  county  of  Halifax.  He  was  a  judge  of 
the  general  court  assigned  to  the  ninth  cir- 
cuit, composed  of  the  counties  of  Halifax, 
Charlotte,  Prince  Edward,  Lunenburg  and 
Mecklenburg.  The  next  or  adjacent  cir- 
cuits were  the  second,  the  eighth  and  the 
tenth :  James  City  and  Williamsburg  be- 
longed to  the  third  circuit,  which  was  not 
adjacent  to  the  ninth.  The  defendant 
Meade  resided  in  the  county  of  Clarke;  the 
defendant  Key,  in  the  district  of  Columbia ; 
the  defendants  Bryan  and  wife,  in  the 
county  of  Gloucester;  the  defendant  Henry 
St.  G.  Tucker,  president  of  the  court  of 
appeals,  was  a  housekeeper  in  the  city  of 
Richmond  during  the  session  of  the  court 
there,  but  his  residence,  when  he  was  not 
engaged  in  the  discharge  of  his  oCBcial 
duties  at  Richmond  and  Lewisbnrg,  waa 
in  the  county  of  Jefferson. 

The  cause  coming  on  for  hearing  in  No- 
vember 1839,  the  defendants  Leigh,  tbe  ex- 
ecutor, Meade  and  Key,  tbe  trustees  for 
ttie  manumitted  slaves,  and  Bryan  and  wife, 
moved  the  court,  1st,  to  dismiss  the  bill  for 
of  jurisdiction    of    the    court    f 
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mied,  then,  2&\y,  to 
■ome  other  court  more  convenient  to  the 
defendants  and  their  witnesaei ;  and  if  both 
tboae  motions  ahoukd  be  overruled,  then, 
idty,  to  direct  the  Issue  of  deviaavit  vel  non 
to  be  tried  at  the  bar  of  some  other  court 
more  convenient  to  the  defendants  and  their 
vritnesseB.  The  court  overruled  the  motion 
to  dismisa  the  cause  for  want  of  jurisdic- 
tion, on  the  ground,  chie0j,  that  the  ob- 
jection   to  the   jurisdiction    was    not 

661  dUtinctl;  pleaded  *in  the  answer  of 
the  defendant  Leigh,  but  it  also  ex- 
pressed the  opinion  that  it  had  jurisdiction  ; 
and  then  overruled  the  other  two  motions, 
and  directed  an  issue  of  devisavit  vel  non 
to  be  tried  by  a  jury  on  the  common  law 
»ide  of  the  court. 

The  defendants  Leigh,  Meade  and  Key 
applied  by  petition  to  this  court  for  an  ap- 
peal from  the  order;  which  was  allowed. 

The  cause  was  argued  here  by  Taylor  and 
Robertson  for  the  appellants,  and  by  Brooke 
and  R.  T.  Daniel  for  the  appellees,  upon 
all  the  points  presented  by  the  defendants' 
motions  in  the  circuit  superior  couit ;  but 
it  was  decided  by  the  court  upon  the  ques- 
tion of  jurisdiction  alone." 

662  'SCOTT,  J. ,  delivered  the  opinion  of 
the  court— That  the  41st  section  of  the 

circuit  superior  court  law,  which  gives  gen- 
eral jurisdiction  to  each  of  the  judges  of 
the  circuit  superior  courts,  to  award  in- 
junctions to  judgments  rendered,  or  to  pro- 


Tbe  quescloQ  of  Jurisdiction  depended  »□  the 
[ollowlDS  statutory  proTlsIouB— 

1.  The  provUlona  of  the  ctrcnit  court  law  of  isie.  l 
Rev.  Code.  cb.  09.  IBS.  U.  p.  m.  "If  eltber  of  tbe 
Jadcea  of  tbe  Eeneral  conrt  be  Interested  lu  any  suit. 
wblcta,  in  tbe  case  of  any  otber  person,  wonld  bave 
been  proper  for  tbe  Jorlsdlctlon  of  sucb  lud^.  It 
Bball  be  lairfal  to  iDstltule  Bucb  suit  in  any  court 
wiiblaao  adjacent  clrcuiL  and  tbe  process  from 
aacb  aiijacent  court  may  be  aerveil  in  tile  circuit  to 
wbicbHacb]Qd«res1iaLl  be  allotted,  or  !□  wbicb  be 
Rball  reside,  add  proceedings  aball  be  tbereapon 
bad."— '"Wbenany  Jndee  of  a  clrcnil  court  sball  be 
Interested  Id  any  cause  depending  iQ  liis  clrcait.  or 
related  to  eitber  of  tbe  partiea.  or  Id  any  manner 
Hltnated  so  asto  render  It  improper,  in  bis  Judrment. 
to  preside  at  tbe  trial.  It  sball  be  lawfal  for  sacb 
jDdse  to  cause  tbe  same  to  be  removed  to  tbe 
neil  circuit,  and  to  tbe  most  convenient  court  in 

t.  The  Wth  section  of  the  circuit  superior  court 
law.  Snpp.  to  Rev.  Code.  ch.  i».  p.  ISI.  "If  there  be 
more  than  one  defendant  In  any  suit  in  cbancery. 
brontchtor  pendinE  in  any  circolt  superior  conrt, 
tbe  said  suit  may  be  Instituted  io  tbe  circuit  sape. 
rior  conrt  of  tbe  county  or  corporation  wherein 
either  of  them  may  reside,  aud  the  clerk  shall  and 
may  issue  process  asainst  tbe  other  defendant  or 
dcfeodants.  directed  to  tbe  conntles  or  corporalioos 
In  which  Itaey  may  be  found  ;  and  ou  [he  return 
thereof,  the  like  proceedings  sball  be  had  as  If  all 
tbe  defeadanlB  resided  within  sucb  coanly  or  cor. 
poratlon  ;  Provided,  that  any  such  circuit  superior 
court  BltliuK  in  chancery,  may.  at  any  time,  on 
niotioD  and  for  good  cause  shewn  by  any  defendant 
ordefeudauts  residing  In  any  otber  county  or  cor- 
poration than  that  wbereiu  socb  suit  In  cbancery 
may  be  bronebt,  or  for  reasons  appearing  to  the 


ceedings  had  or  apprehended,  without  as 
well  as  within  his  own  circuit,  yet  expressly 
requires,  that  the  order  of  the  judge  award- 
ing an  Injunction,  in  such  case,  shall  be 
directed  to  the  clerk  of  the  court  of  that 
county  or  corporation,  in  which  the  judg- 
ment shall  have  been  rendered,  or  the  pro- 
ceeding is  apprehended  ;  that,  in  such  case, 
the  statute,  in  efiect,  gives  tbe  judge  juris- 
diction only  to  award  the  process,  not  to 
hear  and  determine  the  cause,  and  refers 
the  cause  to  another  and  more  convenient 
tribunal;  and  that,  as  the  proceedings 
which  were  apprehended  in  this  case,  and 
which  were  in  joined,  were  proceedings 
that  were  to  be  had  in  the  county  of 
Charlotte,    the    judge     erred   in   directing 

the  order  for  the  process  of  injunction 
663      to  the  clerk   of   the  "circuit    superior 

court  for  James  City  and  Williams- 
burg, and  tbe  process  and  the  subsequent 
proceedings  being  founded  on  that  order, 
were  without  authority  and  erroneous. 
That,  therefore,  the  same  should  be  re- 
versed with  costs.  And  the  court  proceed- 
ing to  pronounce  such  a  decree  as  the  circuit 
superior  court  ought  to  have  pronounced,  it 
was  decreed  and  ordered,  that  the  bill  of 
the  appellees  should  be  dietnlssed  with  costs. 


Corbin  v 

March.  1840,  Rlcbmond. 

(Before  a  special  court  of   appeals   cousisilOK  of 

BKooKB  and   Cabbu^   Judges  of  tbe  court  of 

appeals,  and  Scott.  Jndge  of  tbe  general  court,) 

AsalcnBCBls— Son  by  AisisiMe— Parllts— Autgnor— 

Proof  ol  AulgnaWBt.t—in  every  case  of  a  bill  in 


court  Itself,  order  any  such  salt  to  be  removed  t 
the  circuit  superior  court  of  the  county  or  corpora 
tlon.  wherein  tbe  defendant  or  defendants  princl 
pally  Interested  or  chargeable  may  reside." 


ID  Of  tl 


provides,  tbat  "  the  jndges  of  tbe  circuit  superior 
courts  shall  eacb  have  and  exercise  a  general  Juris- 
diction Inawarding  InJnnctioDS.  whether  the  Judg- 
ment or  proceeding  InJolned  be  rendered  by  a 
superior  or  inferior  court,  within  or  without  Ibelr 
respective  clrcnits.  or  tbe  party  against  whose  pro- 
ceeding tbe  injunction  be  asked,  be  a  resident  within 
or  without  the  circuit  of  sucb  Judge  awarding  the 
same  ;  but  the  order  of  snch  Jndge.  awarding  an 
injunction  to  a  Judgment  or  proceeding  not  within 
his  circuit,  shall  be  directed  to  tbe  clerk  of  the  court 
of  that  cOQnty  or  corporation.  In  which  sucb  Judg- 
ment shall  tie  rendered,  or  proceeding  apprehended  : 
on  which  snch  proceedings  In  all  respects  shall  be 
hereafter  bad,  as  If  tbe  order  bad  been  made  by  the 
Judge  In  whose  circuit  sucb  Judgment  may  have 
been  rendered,  or  proceeding  had  or  apprehended." 
—Note  In  Original  Edition, 
tAssiSBinents— Suit  by  AsslBO**— PartiM— Ajslgnor 

regarded  as  nettled  law.  thai  In  every  case  of  a  bill 
in  equity  asking  relief  for  the  plaiatlQ  as  assignee 
of  tbe  rights  of  anottier,  the  assignor  must  be  made 
a  party  to  the  cauae,  and  tbe  assignment  ought  to 
be  shown  and  proved,  though  tbe  fact  be  not  denied, 
nor  proof  of  It  called  for  In  tbe  answers.  Lynch- 
burg Iron  Co.  V.  Tayloe.  TO  Va.  ns.  Hit.  citing  tbe 
principal  case.  Vance  v.  Evans.  II  W.  Va.  SSZ. 
citing  tbe  principal  case  as  its  antborlty.  says  that 
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eoalty  askliiE  relief  for  tbe  plaiotlff  a 
the  rlEbU  of  aDotbec.  tbe  aBHlsnor  a 
a  partr.  and  tbe  amlRiimeac  ousbt  ' 
and  proved,  tboash  : 


asatKoee  ol 

}  be  sbewn 
proof  of  It 


cajlea  for.  In  tbe  aDswers:  and  tbe  production 
and  proof  of  tbe  aBBlcnmeat  can  only  be  dlxpensed 
vitb  by  tbe  admlBBloa  thereof  by  tbe  aBsIsDor  and 
the  parties  asalngtwliom  tbe  relief 
James    B.     Bur  well,     late    of    Richmond 
county,    bj    his    will    dated    in    September 
1811,  after  devising  to  hia  uncle  Bacon  Bur- 
well  part  of  his  land  and  farm  Ijiag  in  the 
counties   of   Frederick    and   Berkeley,    be- 
queathed to  him  one   half   of    the    personal 
estate    on    that      farm      (chargeable    with 
j^lOOO.    to    be    paid    to    the    testator's  aunt 
Rachel  Emmeraon  of  Tennessee  within  two 
jears  after  his  decease)  and   to  John  R,  F. 
Corbin  all  the  remainder   of    his   estate    in 
those  counties.     The  probat  of  the  will  be- 
ing   contested,    Corbio    was   appointed,   in 
November    1811,    curator    of    the  testator's 
estate    in     Richmond,      and     Bacon 
664      "Burwell     curator  of    his    estate    in 
Frederick     and     Berkeley.      But    in 
March  1812,  after  the  probat,    adminiatra- 


n  asslsnee,  t 


adjudicate  tbe  rlsbts  ( 

or  If  he  be  dead,  bis  personal  repreBentatlve  must 

tbis  rule,  tbe  court  Htatea  the  proposition  laid  down 
In  James  River,  etc.,  Co.  v.  LItUeJolin,  18  Oratt.  54. 

Jameson  t.  Uyles.  1  W.  Va,  ill,  SSS.  cllluE  tbe  prin- 
cipal case  as  boldlnE  tbat.  In  every  caae  of  a  bill 
In  eqalty,  asklns  relief  for  the  plalotlfi.  an  assignee 
of  tbe  rlchlB  of  another,  the  aaslroor  must  be  made 
a  party.  See  also,  foaf-nott  to  Klchardaou  t.  Davis. 
SlQratt.  708. 

In  James  Klver,  elc.  Co.  v.  LltUejohn.  IS  Qrait  BE. 
It  Is  said:  "It  Is  sometimes  laid  down,  that  to  a  bill 
Died  by  tbe  asslsnee  of  a  cboae  In  action,  the 
aHlBUorlsIn  all  cases  an  lodlspeosable  party.  Ii 
was  ao  Bald  b)  JdiMiB  Scott,  delivering  the  opinion 
of  a  special  court  In  Corbin  c.  Emminon.  10  Ltigh  MS. 
But  tbis  laneuaKe  ourbt  to  be  understood  with 
reference  to  the  case  In  which  It  was  used.  There 
was  no  proof  of  tbe  asalctiinent  In  tbalcase:  II  was 
not  before  the  court,  and  the  court  could  not  say. 
therefore,  whether  It  was  absolute  and  uncondi- 
tional or  otherwise.  The  want  of  proof  of  tbe 
asslsnment  seems  to  have  been  the  point  mainly 
ureed  lu  the  areument.  and  the  authorities  bearing 
of  matlur  the  aiK^lsnor  a  party 


a  bill  Ql 


rhich  tl 


from  Newi 

Rand.  K.  whicb  was  not  cited  In  Corbin  •>.  Emmtrion. 
1  do  not  think,  tberefore.  tbat  Corbin  v.  Emnirrion. 
can  be  regarded  as  settling,  tbat  In  all  cases  what- 
soever the  asslenor  Is  an  Indispensable  party."  Id 
this  case  It  was  held  tbat.  to  a  bill  flled  by  an 
assignee  of  a  chose  In  action.  If  the  a»)ilgnmenl 
purports  to  transfer  the  whole  Interest  of  the 
assignor,  and  there  Is  nothing  In  Ibe  pleadings  and 
proof  to  Induce  tbe  belief  that  It  really  did  not  do 

cases  In  accord  with  this  decision,  see  fool-aolt  to 
ZIrkle  V.  McOue.  Se  Qratl.  &IT. 

See  further  on  this  snbject.  monographic  nottoa 
"AsElgoments"  appended  to  Ragsdale  v-  Hagy,  9 
Oratt.  4M. 


tion  with  the  will  annexed  was  granted  to 
Corbin,  and  he  took  possession  of  the  whole 
of  the  testator's  personal  estate.  The  will 
was  the  subject  of  controversy  in  the  case 
of  Burwell  v.  Corbin,  1  Rand.  131-164,  de- 
cided in  April  1822,  in  which  it  was  held, 
that  it  was  not  well  proved  as  a  will  of  real 
estate,  leaving  it  as  to  the   personal  in  fall 

In  June  1823,  Thomas  Emmerson,  husband 
of  the  legatee  Rachel  Emmerson,  brought 
a  suit  in  the  superior  court  of  chancery  of 
Richmond  to  recover,  not  his  wife's  legacy 
of  ;£1000-  but  whatever  should  be  found  dne 
to  Bacon  Burwell  on  account  of  the  legacy 
bequeathed  to  him  by  the  testator's  will  aa 
above  stated,  which  the  plaintifF  claimed 
as  the  assignee  of  that  legatee.  The  bill 
alleged,  that  Corbin,  the  administrator,  had 
not  accounted  for  and  paid  to  Bacon  Bar- 
well  all  that  was  due  to  him  as  legatee,  had 
not  returned  a  full  and  true  inventory  of 
the  estate,  had  converted  to  his  own  use  the 
profits  of  a  large  number  of  slaves  which 
were  part  of  the  legacy  bequeathed  to  Bacon 
Burwell,  and  had  become  wholly  insolvent; 
and  that  Bacon  Burwell  had  made  an  aa- 
'gnment  to  the  plaintiff,  of  all  his  interest 
I  the  testator's  estate,  particularly  his 
aim  for  the  profits  of  the  slaves  bequeathed 
)  him,  and  had  given  the  plaintiff  an  irrev- 
ocable power  of  attorney  to  sue  for,  collect 
and  appropriate  to  his  own  use,  whatever 
upon  a  full  and  fair  settlement  of  the  ac- 
counts should  be  found  due  from  Corbin, 
the  administrator,  to  Bacon  Burwell,  on 
account  of  his  legacy,  as  (the  bill  said) 
would  appear  by  the  power  of  attorney  now 
filed  in  the  office  of  the  court,  which  would 
be  produced  when  neceasary.  The  bill  made 
Bacon  Burwell,  Corbin,  the  administrator 
with  the  will  annexed,  Tebbs  and  Settle, 
surviving  sureties  of  Corbin  in' his  admin- 
istration bond,  and  Beale  and  Chris- 
665  topher  administrators  of  Turbeville'a 
deceased  surety,  parties  defendant. 
And  it  prayed  an  account  of  Corbin's  ad- 
ministration, and  especially  an  account  of 
the  profits  of  the  slaves  belonging  to  Bacoa 
Burwcii's  legacy,  and  a  decree  against  Cor- 
bin and  his  sireties,  for  whatever  should 
be  found  due  from  Corbin  to  the  legatee. 

But  though  Bacon  Burwell  was  made  a 
party  defendant,  it  did  not  appear  that  any 
process  was  served  upon  him,  or  that  he 
ever  appeared  as  a  party  in  the  cause  r  but 
he  died  pending  the  suit,  and  his  admtnis- 
ppeared  as  a  party  before  the  corn- 
ier to  whom  the  accounts  were 
referred,  and  he  afterwards  consented  in 
to  the  recommitment  of  the  report. 
And  Bacon  Burwell's  assignment  to  tbe 
plaintiff  of  his  claim  against  Corbin,  and 
irrevocable  power  of  attorney  to  the  plain- 
tiff to  sue  for  and  collect  the  money  due 
from  Corbin  and  to  appropriate  it  to  his 
though  the  bill  referred  to  the  in- 
strument as  filed  in  the  office  of  the  court, 
ready  to  be  produced  when  necessary,  did 
not  appear  by  the  record  to  have  t>een  In 
fact    exhibited,    nor    was    there    any  proof 
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returned  full  and  true  inventories  of  taU 
testator's  estate,  which  he  ezhibtteil:  that 
in  November  1818,  a  division  was  made  bjr 
cotnmiasioDers  under  a  decree  of  the  countj 
court  of  Frederick,  of  all  the  slaves  on  the 
testator's  farm  in  Frederick  and  Berkeley, 
between  Bacon  Burwell  and  himself  to 
nbom  the  same  were  bequeathed,  and  he 
and  Burwell,  at  the  same  time,  divided  be- 
tween themselves  all  the  other  personal 
property  on  that  farm;  for  proof  of  which 
he  exhibited  the  report  of  the  comntis- 
sionera,  whereby  it  appeared  that  about 
seventy  slaves  were  allotted  to  Burwell ; 
and,  in  reg'ard  to  the  profits,  that  many  of 
the  slaves  having  been  in  fact  chargeable, 
and    the   defendant    having,    on    bis  part, 

waived  all  charge  for  his  commission 
666       and  compensation    *for    his    trouble, 

Burwell,  on  his  part,  had  waived  the 
account  of  the  profits  which  his  assignee 
now  asserted.  The  defendants  Tebbs  and 
Settle,  and  Beale  one  of  the  administrators 
of  Turbeville,  put  in  their  answers,  in 
which,  referring  to  Corbin's  answer,  they 
controverted  the  right  of  Bacon  Burwell, 
and  consequently  of  the  plaintiff,  to  call 
t  of  profits,  or  any  other  ao- 


But  neither  in  the  answer  of  Corbin,  nor 
in  that  of  Tebbs  and  Settle,  was  the  fact 
alleged  in  the  bill,  of  Bacon  Burwell's  as- 
signment of  his  claim  to  the  plaintiff,  in 
any  way  denied,  nor  did  thone  defendants 
call  for  proof  of  the  assignment.  And  the 
answer  of  Beale  did  not  deny  the  fact  of  the 
alleged  assignment,  or  call  for  proof  of  it 
in  any  other  way  than  by  disclaiming,  in 
general  terms,  all  knowledge  of  the  claims 
alleged  in  the  bill. 

Christopher,  the  other  administrator  of 
Turbeville,  did  not  answer,  nor  was  there 
any  process  in  the  record  whereby  the  cause 
was  matured  for  hearing  against  him  on 
his  default.  Yet  the  record  shewed,  that 
he  in  fact  ap^ared  by  counsel,  and  joined 
in  the  defence:  for  he,  with  Tebbs  and 
Settle,  and  his  coadministrator  Beale,  tiled 
exceptions  to  the  first  account  of  profits 
reported  by  the  commissioner ;  and  that 
account  was  recommitted,  by  consent  of  all 
the  parties,  including  Christopher;  and 
then,  the  counsel  of  all  the  parties,  includ- 
ing Christopher,  attended  the  taking  of  the 
account  before  the  commissioner,  which 
was  finally  reported,  and  was  the  founda- 
tion of  the  decree  of  the  court. 

The  defendant  Corbin  died  pending  the 
suit,  and  it  was  revived  against  his  admin- 
istrator. And  the  report  of  the  commis- 
sioner to  whom  the  accounts  were  referred, 
■hewing  a  balance  of  12977  dollars,  with  in- 
terest on  8291  dollars,  part  thereof,  from  the 
1st  September  1826,  due  from  Corbin 
667  the  administrator  to  the  legatee  •Bur- 
well, on  account  of  the  profits  of  the 
slaves  from  the  year  1SI2  to  1818,  during 
which  time  they  were  in  Corbin's  hands; 
and  there  being  no  exceptions  to  this  re- 
port;  the  court,  upon  the  final  hearing,  de- 
creed that  the  defendants  should  pay  the 
plaintiff,  as  assignee  of  Bacon  Burwell,  the 
above  mentioned  balance  with  interest  Ac. 


From  which  decree  the  defendanta  Beale 
and  Christopher,  by  petition  to  a  judge  of 
this  court,  prayed  an  appeal;  which  was 
allowed. 

The  cause  was  argued  here  by  C.  Johnson 
and  G.  N.  Johnson  for  the  appellants,  and 
Leigh  for  the  appellees. 

The  main  question,  on  the  merits,  was  a 
question  of  fact  depending  on  the  evidence: 
Whether,  at  the  time  of  the  division  be- 
tween Corbin  and  Bacon  Burwell  in  No- 
vember 1818,  Burwell  waived  and  abandoned 
his  claim  to  have  an  account  of  profits 
from  Corbin,  as  Corbin  alleged  in  his  an- 
swer, and  for  the  reasons  and  conaiderationa 
therein  stated? 

Supposing  that  Burwell  did  not  abandon 
his  claim  to  profits,  there  were  many  other 
questions  of  fact  and  of  law,  arising  on  the 
accounts,  and  the  proceedings  in  the  caose, 
which  were  argued  at  the  bar;  but  of  these 
questions  it  is  necessary  to  mention  only 
one,  since  the  court  decided  no  other — The 
counsel  for  the  appellants  objected,  that 
there  was  no  proof  of  the  assignment  by 
Bacon  Burwell  to  the  plaintiff  of  this  claim 
of  Burwell  against  Corbin  ;  and  that  as  the 
assignment  was  the  whole  foundation  of 
the  plaintiff's  claim  to  relief,  proof  of  it 
was  indispensable,  even  if  Burwell  had 
been  regularly  brought  before  the  court; 
but  though  he  was  a  necessary  party,  and 
though  he  was  made  a  party  by  the  bill,  he 
never  appeared,  and  no  process  was  taken 
out  against  him.  They  cited  Ray  v.  Fen- 
wick,  3  Bro.  C.  C.  25;  Cathcart  v.  Lewis,  1 
Ves.  jun.  463;  Purcell  v.  Maddoz,  3  Munf. 
79;  Clark  v.  Long,  4  Rand,  451 ;  Tcnnent's 

heirs  v.  Pattons,  6  Leigh  196,  207. 
668  *Leigh  said,  that  none  of  the  proc- 

ess had  been  inserted  in  the  record, 
and  for  aught  that  appeared  to  the  contrary, 
there  might  have  been  a  decree  nisi  served 
on  the  defendant  Burwell ;  but  however  that 
was,  his  administrator,  after  his  death, 
was  made  a  party,  and  he  appeared.  The 
fact  of  Burwell's  assignment  of  his  claim 
to  the  plaintiff,  was  one  in  which  none  of 
the  defendants  but  Burwell,  and  after  his 
death  his  administrator,  had  any  Intereat; 
and  Burwell's  administrator  made  no  com- 
plaint, and  had  not  appealed  from  the  de- 
cree. The  decree  would  be  a  complete 
protection  to  the  defendants  whom  it 
charged  with  the  debt,  against  a  claim  for 
the  same  debt  by  the  representative  of  the 
assignor;  which  was  all  those  defendants 
could  desire.  The  alleged  assignment  was 
not  denied  by  any  of  the  answers;  nor  was 
proof  of  it  called  for  in  any  of  them,  unless 
the  general  disclaimer  in  Beale's  answer, 
of  all  knowledge  of  the  claims  alleged  in  the 
bill,  could  be  supposed  to  call  for  proof  of 
the  assignment;  but  that  was  only  a  dis- 
claimer of  knowledge  on  the  subject  of  Bur- 
well's claims,  not  of  his  assignment  of 
those  claims  to  the  plaintiff.  It  was  obvi- 
ous the  court  below  proceeded  on  the  sup- 
position, that  the  assignment  under  which 
the  plaintiff  claimed,  was  unquestionable 
as  it  was  unquestioned;  and  the  omission 
to  exhibit  the  instrument  of  assignment 
was    the    result   of   inadvertence,  or,  more 
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probably,  of  the  circumstance,  apparent  on 
the  record,  that  the  assignment  waa  not  a 
point  of  dispute  between  the  parties. 
Therefore,  if  the  court  should  reverse  the 
decree  for  want  of  proof  of  the  assignment, 
he  submitted,  that  it  ought  to  settle  the 
other  points  in  the  cause,  and  then  remand 
it  in  order  that  the  plaintiff  might  have  an 
opportunity  of  supplying  the  proof. 

SCOTT,  J.,  delivered  the  opinion  of  the 
court— That  in  every  case  of  a  bill  in  equity 
asking  relief  for  the   plaintiff   as    assignee 

of  the  rights  of  another,  the  assignor 
669      *muat  be   made  a   party  to  the  cause, 

and  the  aasignmettt  ought  to  be 
shewn  and  proved,  though  the  fact  be  not 
denied,  nor  proof  of  it  called  for,  in  the 
answers.  The  production  and  proof  of  the 
assignment  can  only  be  dispensed  with  by 
an  admission  of  the  fact  by  both  the  as- 
signor and  the  parties  against  whom  the 
relief  is  aaked.  Much  more  were  the  pro- 
duction and  proof  of  the  alleged  assignment 
indispensable  tn  this  case,  in  which  the  as- 
signor and  his  administrator,  if  the  cause 
was  regularly  matured  for  hearing  as  to 
either  of  them  at  all,  were  in  default;  so 
that  it  cannot  be  pretended,  that  they  or 
either  of  them  admitted  the  assignment. 
This  objection  is  fatal  to  the  decree,  upon 
the  record  as  It  now  stands.  But  if  this 
were  the  only  error  in  the  decree,  the  court, 
reversing  it  far  this  error,  might  remand 
the  cause  to  the  court  of  chancery,  where 
the  plaintiff  might  have  an  opportunity  of 
producing  and  proving  the  assignment. 
The  court  has,  therefore,  examined  the  case 
upon  the  merits.  And  upon  a  view  of  all 
the  circumstances  of  the  case  proved  by  the 
evidence,  we  are  of  opinion,  that  Bacon 
Burwelt,  at  the  time  of  the  division  between 
him  and  Corbin  as  legatees  in  1818,  waived, 
and  Intended  to  waive  and  abandon,  all  fur- 
ther claim  against  Corbin  as  administrator 
of  his  testator,  on  account  of  the  legacy  be- 

Jueathed  to  him,  and  especially  all  claim 
or  an  account  of  the  profits  of  the  slaves; 
and  that,  therefore,  Burwell,  if  he  had  filed 
this  bill  himself  preferring  the  claim  on 
his  own  behalf,  would  not  have  been  en- 
titled to  relief.  Of  course,  the  plaintiff,  his 
assignee,  is  entitled  to  none.  Therefore, 
the  decree  is  to  be  reversed  with  coats, 
and  the  bill  dismissed. 
Decree  reversed. 


e  la.  ch. 


for  employlDE  or  ha 
inlalto.  contrary  to  the 
1  reeular  proceed  InE, 

-SulHcleacr.— What  ia  a  BUffldent 
lodlctmeDl  for  auch  offence. 
In  the  circuit  superior  court  of  Mason,  at 
April  term  1838,  the  grand  jury  found  an 
indictment  against  Henry  J.  Fisher  for  a 
misdemeanour.  The  indictment  contained 
two  counts.     The  first  charged  that    Henry 

J.  Fisher,  on  &c.  at  the  county  afore- 
674      said,    "did    unlawfully   employ  *and 

habour  John,  a  free  negro  man,  who 
has  been  emancipated  within  the  common- 
wealth of  Virginia  since  the  first  day  of 
May  1806,  and  has  unlawfully  remained  in 
the  county  of  Mason  and  commonwealth 
aforesaid,  from  the  time  of  his  emancipa- 
tion until  &c.  being  a  period  of  more  than 
twelve  months  after  his  title  to  freedom  ac- 
crued, and  after  he  had  attained  the  age  of 
twentj'-one  years,  without  having  obtained 
leave  so  to  do  according  to  law,  and  without 
having  his  certificate  registered  in  the  said 
county  of  Mason,  contrary  to  the  form  of 
the  statuteAc."  The  second  conn  t  charged 
that  the  said  Henry  J.  Fisher,  on  &c.  at  the 
county  aforesaid  &c.  "did  unlawfully  em- 
ploy and  harbour  John,  a  free  negro  man, 
going  at  large  and  hiring  himself  out  to 
labour  in  the  said  county,  without  having 
bis  certificate  of  freedom  registered  in  the 
said  county  of  Mason,  and  without  having 
in  his  possession  a  certified  copy  of  the 
said  certificate,  contrary  to  the  form  of  the 
statute  4c." 

A  summons  having  been  awarded  against 
the  defendant,  he  appeared,  and  put  in  a 
general  demurrer  to  the  indictment,  in 
which  the  attorney  for  the  commonwealtb 
joined.  After  argument,  the  court  over- 
ruled the  demurrer,  and  proceeded  to  render 
judgment  against  the  defendant  for  a  fine 
of  five  dollars  and  the  coats  of  prosecution. 


Upshvr, 
Field, 


•JUNE  TERM  1840. 

JUDGES  PRESENT. 

Lomax,         Clapton, 
ThompsoH,    Baker, 
Brown,  CArisiian 


Allen, 

.  mison. 
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of  Fisher, 

The  cause  was  argued  in  writing,  by  the 
plaintiff  in  error.  1.  He  maintained,  that 
it  was  a  familiar  principle  of  law,  that  where 
a  statute  creates  an  offence,  and  inflicts  a 
penalty,  which  it  directs  to  be  recovered  in 
a  particular  manner  or  before  a  particular 
forum,  the  penalty  cannot  be  recovered  in 
any  other  manner  or  before  any  other 
forum.  Now,  by  the  statute  under  which 
this  prosecution  Is  instituted,  1  Rev.  Code, 
ch.  Ill,  i  75,  p.  441,  the  penalty  is 
675  made  recoverable  by  'warrant  before 
a  justice  of  the  peace.  And  though, 
by  the  statute  1  Kev.  Code,  ch,  7S,  |5, 
p.  365,  a  grand  jury  for  a  superior  coart 
is  empowered  to  present  all  offences  made 
penal  by  the  laws  of  the  commonwealth, 
although  the  recovery  of  the  fines  for  such 
offences  be  otherwise  directed,  except  where 
the  penalty  is  less  than  five  dollars,  yet 
that  statute,  in  terms,  authorizes  a  pro- 
ceeding by  presentment  only;  and  the  stat- 
ute 1  Rev.  Code,  ch.  169.  J  65,  p.  614,  which 
prescribes  the  mode   of   proceeding    In    the 

I   PreBCDlmenu" 
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anperior  conrta  for  offences  where  the  pen- 
altiCB  exceed  not  20  dollars,  enacts  that  in 
a  presentment  to  the  court  for  such  offence, 
ao  information  thereupon  shall  be  filed; 
manifesting'  the  intent  and  understanding 
of  the  leg'islature,  that  the  presentments 
anthorized  by  the  5th  section  of  the  7Sth 
chapter  must  be  such,  whereupon,  but  for 
the  prohibitory  enactment  in  the  169th  chap- 
ter, ati  information  might  reg-ularly  and 
properly  be  filed;  presentments  in  the  strict 
sense  of  the  term,  as  distinguished  from 
indictments,  in  respect  to  which  the  pro- 
hibition was  unnecessary  and  nu^ratory. 
As  to  the  distinction  between  presentments 
and  indictments,  he  referred  to  1  Chitt. 
Crim.  Law,  american  edi.  of  1832,  p.  163. 
Terms  de  la  Ley,  265;  Jacob's  Law  Diet, 
title  Presentment,  and  as  to  the  necessity 
of  proceeding:  in  the  particular  mode  pointed 
out  by  the  statute,  to  the  cases  of  Webb  v. 
Commonwealth,  2  Lei^h  721;  White  v. 
King:  Ac,  5  Leigh  726;  Sims  \.  Alderson,  8 
Leigh  479;  Ex  parte  Fisher,  6  Lreigh  619. 

2.  He  contended,  that  the  first  count  is 
defective,  because  it  does  not  allege,  other- 
wise than  by  implication,  that  the  negro  re- 
mained in  the  commonwealth  more  than 
twelve  months  after  his  right  to  freedom 
accrued;  citing  Jacobs  et  al.  v.  Common- 
wealth, 2  Leigh  709. 

3.  He  submitted,  that  the  first  count  onght 
to  have  charged  that  the  employing  and 
harbouring  was  with  knowledge  on  the  part 

of    the    defendant    that    the     negro 
676      'was  remaining  in  the  commonwealth 

contrary  to  law.    On    this   point   he 
cited  Rex  v.  Burridge,  3  P.  Wme.  439 

PER  CURIAM.  Judgment  afBrmed  with 
costs. 

Bj  tbe  SiBt  aectloD  of  tbe  act  concerolDK  slaves, 
free  nesrocB  and  malattoes,  I  Sev.  Cdde,  cb.  III.  p. 
Itn.  it  IB  enacted,  tbat  "tf  any  slave  hereafter  eman- 
cipated sball  remain  wltbln  tblB  commonwealth 
more  than  twelve  months  after  blB  or  ber  rlirbC  to 
freedom  sball  bave  accmed.  be  or  she  aball  forfeit 
all  sncb  rltcbt.  and  mar  be  apprebeoded  and  sold  br 
tbe  ovcrBeerB  of  tbe  poor"— "bat  this  provision 
sbsll  not  extend  to  any  Infant  slave  or  slaves  wbo 
sball  beemanctpated.  until  sncb  slave  or  slavea  sball 
have  remained  wltbln  this  commonwealth  twelve 
montbs  after  be.  she  or  tbey  sball  bave  attained  tbe 
ase  of  twenty-one  years."  By  the  7Jth  section.  Id. 
p.  440.  it  Is  enacted  (for  the  prevention  of  free  ne. 
■roes  and  malattoes  eolne  at  larre  In  tbe  several 
conntles  of  the  common  wealth)  "that  no  free 
nesTo  or  mnlattoshall  be  allowed  to  eoat  larEeor 
hire  himself  or  herself  to  labonr  In  any  coanly. 
wlthoat  havlDS  bisor  her  certificate  registered  In 
the  clerk's  oolce  of  tbe  county  wherein  be  or  she 
resides,  and  having  a  certified  copy  of  the  said  cer- 
ailcate;"  and  by  the  Ttth  section,  Id.  p.  441.  ""aim 
person  employluE  or  bart>ourinir  any  sncb  nesro  or 
mnlatto.  comlnK  within  the  purview  hereof,  sball 
forfeit  and  pay.  for  each  offence,  five  dollars,  to  the 
use  of  the  Informer,  to  be  recovered  by  a  warrant 


befor 
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Br  the  Kb  section  of  the  act  concernlns  Juries,  I 

Rev.  Code.  ch.  75.  p.  KB,  "every  srand  ]ury  for  a 

snperlor  conrt  of  law  shall  and  may  present  all 

offences  made  penal  by  tbe  laws  of  this  common- 

V  R,  10  Leigh— 32 


wealth,  altboasb  tbe  recovery  of  tbe  fines  for  sncb 
offences  shall  be  otberwise  directed  by  the  laws 
Infllcllnc  tbe  same:  except  only,  tbat  no  present- 
ment shall  be  made  In  a  superior  conrt  of  law,  of 
anv  offence  where  tbe  penalty  Inflicted  by  law  Is 
less  than  five  dollars." 

By  the  ttth  section  of  the  act  reealatlne  criminal 
proceedlnKsaBalnst  free  persons.  I  Rev.  Code,  ch.  IBB. 
p.  SI4.  "In  a  presentment  to  a  county  or  corporation 
conrt.  If  the  penalty  of  the  offence  exceed  not  Ave 
dollars,  or  to  the  snperlor  conrt.  If  the  penalty  ex- 
ceed not  twenty  dollars,  no  Information  thereupon 
shall  be  filed,  but  a  summons  shall  be  lasned  asalnat 
the  defendant  to  answer  tbe  presentment,  and  such 


K  been  I 


n  him.  ( 


thereof  having  been  left  at  bis  nsaal  place  of  abode 
at  least  ten  days  before  the  relnm  day.  It  he  do  not 
appear.  Indsment  shall  be  rendered  aEslnst  bim 
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for 


1  It  b 


do  a 


.  the 


•conrt  shall.  In  a  summary  way.  i 
Jnry.  hear  and  determine  the  matter  of  the 
tmenc  In  the  form  In  which  It  shall  bave 
and  Bive  ludsment  thereupon  accord- 
law  and  the  very  right  of  the  case,  disregard. 
Y  exception  that  may  or  might  be  taken  to 
the  form  of  tbepresenlmenL" 

:ase  of  Oommonwealtb  V.  Collins.  9  I/etgb 
AM,— Note  In  Original  Edition. 
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Commonwealth  v.  Slockley. 
December.  1840. 

Pehny-Jnrori— Power  of  Court  to  Bxsorine  •■  V«lr 
Dlr«."-A  circuit  court  has  the  right  and  power,  on 
the  trial  of  an  Indictment  for  felony,  to  compel  a 
venireman  or  bystander  called  to  serve  as  a  Jnror 
on  the  trial,  to  be  sworn  on  his  voir  dire,  and  to 
answer  proper  questions  touching  bis  Btuess  as  a 
Juror  In  the  particular  case. 

Per|ury— Intomatlon— SaHMsocy.t— What  Is  a  suffl- 
dent  Information   for  perlnry  committed  by  a 


n  bis  VI 


On  the  25th  of  May  1839,  the  circuit  su- 
perior court  of  Northampton,  upon  the  mo- 
tion of  the  attorney  for  the  commonwealth, 
founded  on  the  affidavit  of  B.  P.  Dalby  a 
deputy  sheriff,  ordered  that  Charles  B. 
Stockley  be  summoned  to  appearforthwith, 
to  shew  cause  why  an  information  should 
not  be  filed  against  him  for  wilful  and  cor- 
rupt perjury  committed  by  him  during  the 
sitting  of  the  then  term  of  the  court,  in 
this,    that    he,    being    a    bysUnder,    was 

•Jarari.— On  matters  pertaining  to  Jurors,  see 
monographic  >u(<  on  "Jnries"  appended  to  Cbaboon 
V.  Com.,B(iaratt.78S. 

tPer|arr-lirtBraiatlOB.-See  monographic  nou  on 
"Indictments,  Informations  and  Presentments"  ap- 
pended to  Boyle  V.  Com..  14  OratL  ATI. 
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called  upon  as  a   venireman  in    a   certain 

Sroseciition  against  one  William  Garrison 
3r  larceny,  then  pending  against  the 
said  Garrison  in  the  said  court, 
679  *and  being  interrogated  on  bis  voir 
dire  b;  the  court  whether  he  had  made 
up  and  expressed  his  opinion  as  to  the  guilt 
or  innocence  of  the  said  Garrison  of  the 
said  larceny,  be  said  that  he  had  not,  and 
thereupon  he  was  elected  and  sworn  as  a 
venireman  in  the  said  prosecution,  when 
in  fact  and  in  truth  he  bad  made  up  and 
expressed  an  opinion  favourable  to  the  ac- 
quittal of  the  said  Garrison  of  the  said 
charge.  The  summouH  having  been  issued 
and  executed  on  Stocklej,  and  he  not  ap- 
pearing, an  information  was  ordered  and 
accordingly  iiled,  which  was   in  the  follow- 

"Coramonwealth  of  Virginia,  third  judi- 
cial circuit,  county  of  Northampton  to  wit: 
Be  it  remembered  that  Peter  P.  Mayo,  at- 
torney for  the  commonwealth  of  Virginia 
prosecuting  in  the  circuit  superior  court  of 
law  and  chancery  for  the  said  county, 
Cometh  into  the  said  court  on  the  25th  day 
of  the  month  of  May  in  the  year  1339, 
leave  of  the  said  court  being  first  had  and 
obtained,  and  giveth  the  said  court,  in  his 
own  proper  person,  to  understand  and  be 
informed,  in  behalf  of  the  said  common- 
wealth, that  at  the  circuit  superior  court  of 
law  and  chancery  begun  and  held  for  the 
said  county  of  Northampton  on  the  21st  of 
the  said  month  of  May  in  the  year  1B39,  a 
certain  issue  was  then  and  there  pending 
between  the  cotnmoQwealth  of  Virginia  and 
one  William  Garrison,  in  a  certain  plea  of 
felony  and  larceny,  which  came  on  to  be 
tried  in  due  form  of  law ;  upon  which  trial  i 
a  certain  Charles  B.  Stockley,  in  the  county  ! 
aforesaid  and  within  the  jurisdiction  of  this 
court,  nas  duly  and  legally  called  upon  by  ^ 
George  F.  Wilkins  a  deputy  sherifE  of  said 
county,  he  the  said  Charles  B.  Stockley  I 
being  then  and  there  a  bystander,  as  a 
juror,  to  discharge  the  duties  and  function  I 
of  a  juror  in  the  said  issue  then  and  there  ' 
pending  between  the  said  common  wealth 
and  the  said  William  Garrison  in  the  said 
plea  of  felony  and  larceny,  and  he  the  said 
Charles  B.  Stockley  was  then  and  there 
6S0  duly  sworn  on  his  voir  *dire  in  the 
said  circuit  superior  court  of  law  and 
chancery  for  the  said  county  of  Northamp- 
ton, by  the  said  court  on  the  21st  day  of 
the  said  month  of  May  in  the  year  aforesaid, 
and  took  his  corporal  oath  upon  the  holy 
gospel  of  God,  before  the  honourable  Abel 
P.  IJahur  judge  of  the  said  circuit  superior 
court  of  law  and  chancery  for  the  said 
county  of  Northampton,  then  and  there 
holding  said  court,  the  said  circuit  superior 
court  of  law  and  chancery  then  and  there 
having  competent  authority  to  administer 
the  said  oath  to  the  said  Charles  B.  Stock- 
ley  in  that  behalf;  and  he  the  said  Charles 
B.  Stockley,  after  having  duly  sworn  as 
aforesaid,  was  interrogated  and  enquired ' 
of  by  the  said  circuit  superior  court  of^ 
law  and  chancery  for  the  said  county  of  | 
Northampton,  on  the  said  21at  day  of  May 
in  the  year  aforesaid,  whether  he  the  said 


Charles  B.  Stockley  had  made  up  and  ex- 
pressed his  opinion  touching  the  guilt  or 
innocence  of  the  said  William  Garrison  of 
the  said  larceny  and  felony.  And  the  said 
Peter  P.  Mayo  giveth  the  court  here  further 
to  understand  and  be  informed  that  at  and 
upon  the  trial  of  the  said  issue  betn-een  the 
said  commonwealth  of  Virginia  and  the 
said  William  Garrison,  it  then  and  there 
became  and  it  was  a  material  question  and 
fact  whether  he  the  said  Charles  B.  Stockley 
had  made  up  and  expressed  his  opinion  con- 
cerning the  guilt  or  innocence  of  the  said 
William  Garrison  of  the  said  larceny  and 
felony.  And  the  said  Peter  P.  Mayo  giveth 
the  said  court  further  to  understand  and  be 
informed  that  the  said  Charles  B.  Stockley, 
being  so  aworn  as  aforesaid,  not  regarding 
the  laws  of  this  commonwealth,  and  con- 
triving and  intending  to  prevent  the  due 
course  of  law  and  justice,  then  and  there, 
in  answer  to  the  said  interrogatory  then 
and  there  propounded  to  him  by  the  said 
circuit  superior  court  of  law  and  chancery 
for  the  county  of  Northampton  aforesaid, 
upon  his  corporal  oath  aforesaid,  wilfully, 
corruptly,  falsely  and  maliciously, 
681  before  the  said  honourable  *AbcI  P. 
Upshur,  then  and  there  holding  the 
said  circuit  superior  court  of  law  and  chan- 
cery for  the  county  of  Northampton  afore- 
said, did  swear  that  he  the  said  Charles  B. 
Stockley  had  not  made  up  and  expressed 
his  opinion  touching  the  guilt  or  innocence 
of  the  said  William  Garrison  of  the  said 
larceny  and  felony,  whereas  in  fact  and  in 
truth  he  the  said  Charles  B.  Stockley  had, 
before  the  said  21st  day  of  May  in  the  year 
aforesaid,  made  up  and  expressed  his  opin- 
ion touching  the  guilt  or  innocence  of  the 
said  William  Garrison  of  the  said  larceny 
~  nd  felony ;  to  the  evil  example  of  all  others 
n  like  case  offending,  and  against  the 
tatute  in  such  cases  made  and  provided, 
and  against    the  peace  and  dignity   of    the 

The  defendant  pleaded  not  guilty  to  the 
information,  and  an  issue  was  made  up 
thereon.  In  this  state  the  cause  was  con- 
tinued on  the  docket  until  October  term 
1840,  when  the  defendant,  by  leave  of  the 
court,  demurred  generally  to  the  informa- 
tion, and  also  filed  a  special  demurrer 
thereto;  in  both  of  which  demurrers  the 
attorney  for  the  commonwealth  joined.  In 
the  special  demurrer,  the  defendant  craved 
oyer  of  the  record  in  the  suit  of  the  com- 
monwealth against  William  Garrison,  re- 
ferred to  in  the  information,  and  set  forth 
the  same  in  haec  verba.  It  thereby  ap- 
peared, that  on  the  2tst  of  May  1839,  the 
grand  jury  impanneled  and  sworn  in  the 
circuit  court  of  Northampton  presented  "an 
indictment  against  William  Garrison  for 
grand  larceny,  a  true  bill;"  which  charged 
that  the  said  Garrison,  on  Ac.  in  the  said 
county  and  within  the  jurisdiction  of  the 
said  court,  feloniously  did  steal,  take  and 
carry  away  three  pieces  of  woollen  cloth  of 
the  value  of  100  dollars,  of  the  goods  and 
chattels  of  G.  W.  Kobins  and  W.  H.  Bell, 
against  the  form  of  the  statute :  that  on  the 
day,  the  said  Gar^s<^^ ''w^atands 
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indicted  of  larceny  in    stealing    goodB    and 

cbattela  upwards  of  the  value  of  ten 
682      dotlars,  was  led  to  the  bar  "in  custody 

of  the  jailor,  thereof  arraigned,  and 
pleaded  notg-uiltj  to  the  indictment;"  that 
thereupon  two  of  the  veniremen  summoned 
for  the  trial,  and  Charles  B.  Stockley  and 
four  other  bystanders,  "were  elected,  tried 
and  sworn  the  truth  of  and  upon  the  prem- 
ises to  speak;"  that  the  jury  wasrompleted 
on  the  22d  of  May  1839 :  and  that  on  the  fol- 
lowing- day  (the  23d)  the  jury  returned  a 
verdict  finding  the  said  William  Garrison 
not  guilty  of  the  larceny  aforesaid;  where- 
upon, it  was  considered  by  the  court  that 
he  be  thereof  acquitted  and  discharged. 
After  setting  forth  the  record  of  the  pro- 
ceedings against  Garrison,,  the  special  de- 
murrer proceeded  to  assign  the  following 
objections  to  the  information  :  "1.  Because 
the  said  information  does  not  aver  that  the 
oath  alleged  to  have  been  taken  wilfully, 
corruptly,  falsely  and  maliciously  before 
the  honourable  Abel  P.  Upshur,  was  taken 
by  his  the  said  Charles  B.  Stockley's  own 
voluntary  act,  consent  or  agreement,  agree- 
ably to  the  statute  in  such  cases  made  and 
provided.  2.  Because  there  is  a  variance 
between  the  record  in  the  said  prosecution 
against  the  said  William  Garrison,  and  that 
set  forth  in  said  information.  In  this,  that 
the  said  record  of  which  oyer  is  given  shews 
that  the  said  Garrison  was  tried  on  an  in- 
dictment for  larceny,  and  the  said  informa- 
tion alleges  it  to  have  been  a  plea  uf  felony 
and  larceny,  which  came  on  to  be  tried  in 
due  form  of  law.  3.  Because  the  said  in- 
formation does  not  aver  and  shew  at  what 
particular  place  the  court  was  held  before 
which  the  alleged  false  oath  was  taken.  4. 
Because  the  said  information  alleges  that 
it  was  at  and  npon  the  trial  of  the  said 
issue  (meaning  the  issue  made  up  in  the 
Itrosecution  on  behalf  of  the  commonwealth 
against  William  Garrison)  that  he  the  said 
Charles  B.  Stockley  took  the  alleged  false 
oath,  whereas  the  record  does  not  shew  that 
the  said  Charles  B.  Stockley  was  sworn  on 
the  trial  of  said  issue.     5.  Because  the  said 

information  does  not  aver  nor  shew 
6S3      whether    the    said  "William  Garrison 

was  convicted  or  acquitted.  6.  Be- 
cause the  said  information  does  not  aver 
Dor  shew  whether  the  said  Charles  B. 
Stockley  was  elected  aea  juror  for  the  trial 
of  said  William  Garrison.  7.  Because  there 
is  a  variance  between  the  said  information 
and  the  summons  to  shew  cause  why  it 
should  not  be  filed.  8.  Because  the  case  of 
the  commonwealth  against  said  William 
Garrison  is  not  correctly  described  in  the 
said  information." 

The  matters  of  law  arising  upon  the  de- 
murrers having  been  argued,  the  circuit 
court,  by  consent  as  well  of  the  attorney 
for  the  commonwealth  as  of  the  defendant, 
adjonmed  to  this  court  the  following  ques- 
tions: 1.  Has  the  court  the  right  and  power, 
on  the  trial  ol  an  indictment  for  felony, 
to  compel  a.  venireman,  or  other  person 
called  from  the  bystanders  to  serve  as  a 
juror  on  the  trial  thereof,  to 
voir  dire,    or  to   be  sworn 
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questions  touching  his  fit 

the  particular  case?    2.  All  other  questions 

arising  on  the  record. 

UPSHUR,  J.,  delivered  the  opinion  of 
the  court. — Aa  to  the  first  question  ad- 
journed, we  are  unanimously  of  opinion 
that  it  should  be  answered  in  the  affirma- 
tive. The  practice  throughout  the  com- 
monwealth for  a  long  series  of  years, 
hitherto  without  a  serious  doubt  of  its  cor- 
rectness, ought  to  be  considered  as  settling 
the  law  in  that  respect.  And  even  if  it 
were  a  case  of  first  impression,  we  see  no 
reason  to  doubt  that  the  power  in  question 
belongs  to  and  may  rightfully  be  exercised 
by  the  court,  as  necessary  to  the  proper  ad- 
ministration of  the  criminal  laws. 

As  to  the   questions  adjourned   under  the 

second  head,  the  court,  without  deciding  on 

the  propriety  of   allowing   the  defendant  to 

plead  and  demur  at   the    same    time,    is    of 

opinion  that  the  information  is  good, 

684  and  that  the  "demurrers  thereto  should 
be  overruled.    In  this   opinion,   how- 
ever, two  of  the  judges  do  not  concur. 

The  entry  in  the  general  court  was  as 
follows : 

"This  court  is  of  opinion  and  doth  de- 
cide, 1.  That  a  circuit  court  has  the  right 
and  power,  on  the  trial  of  an  indictment 
for  felony,  to  compel  a  venireman,  or  other 
person  called  from  the  bystanders  to  serve 
as  a  juror  on  the  trial  thereof,  to  be  sworn 
on  his  voir  dire,  and  to  answer  proper  ques- 
tions touching  his  fitness  as  a  juror  in  the 
particular  case.  2.  That  the  information 
in  this  case  is  good,  and  that  the  demurrers 
thereto  ought  to  be  overruled." 

Tbe  statute  1  Rev.  Codp.  cb.  148.  i  l.p.57l.  ecacU. 
ttiat"lf  any  i>ersoD.  eltlier  by  tlie  subordination, 
unlawful  procDrement  or  slnlBier  persuaaton  of  an- 
otber.  or  by  bis  own  voluntary  act,  consent  or 
atcreeroeDt,  sball  willfully,  corruptly  and  falsely 
swear,  or  in  Bolenin  mauuer  afHrm.  to  any  ma- 
terial matter,  before  any  court  wltbin  tbls  com- 
mon wealtb.  or  Ixtore  any  iustlce  of  the  peace,  or  be- 
fore any  comuitssloaer  or  commissioners  appointed 
to  take  any  deposition  or  depositions,  or  before  any 

administer  an  oatb  ;  acd,  at  tlie  time  wbeu  such 

tice,  or  commissioner  or  com  mission  ers.  or  otber 
person  or  i>eraons.  before  wbom  It  Is  taken,  be  act- 
ing- nnder  tbe  antborlty  of  law.  npon  tbe  subject 
matter  to  whlcb  sucb  false  oath  or  affirmation  re- 
lates :  sQcb  person  Bo  offending  sball  be  deemed 
■Qllty  of  perlary." 

As  to  tbe  sancleacy  of  tbe  Information  In  tbe 
foregolDK  case,  see  l  Hawk.  p.  C.  by  Cnrwood.  book 
1,  cb.  zr.  t  IB,  28,  pp.  438,  MS,— Note  la  Orirtnal  Editloa, 

685  "Commonwealth  v,  Devar. 


•lndlctn»Dta— Fallurs  to  Append  NamM 
Ins  WltiiMMi>-Elfcct.-Com.  v.  Williams.  SGratt.  T(K, 
basing-  Its  derision  apon  tbe  principal  case,  holds 
that  tbe  omission  by  the  grand  Jury  to  write  tbe 
names  of  tbe  wltaesaes.  on  wbose  testimony  an  in- 
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[be  prosecutor  at  the  foot  of  an  information  or 
Indictment.  1b  do  (cronnd  of  exception,  eitber  by 
motloli  lo  Quaah  or  plea  In  abatemenL 
The  grand  jury  impanneled  in  the  circuit 
superior  court  of  Harrison  county,  at  Octo- 
ber term  1839,  found  an  indictment  against 
James  Dever,  for  an  assault  and  battery 
upon  Rachel  Wilkinson,  wife  of  Joseph 
Wilkinson.  At  the  bottom  of  the  indict- 
ment were  written  the  following  words: 
"Upon  theinformationof  Rachel  Wilkinson 
wife  of  Joseph  Wilkinson  of  Harrison 
county,  sworn  in  court  at  the  instance  of 
the  said  Joseph  Wilkinson,  prosecutor,  and 
sent  to  the  grand  jury  to  give  evidence." 
At  October  term  1840,  the  defendant  moved 
the  court  to  quaah  the  indictment,  ' '  because 
the  title  or  profession  of  the  prosecutor  is 
not  written  at  the  foot  of  the  said  indict- 
ment, or  elsewhere:"  and  thereupon  the 
court,  with  the  consent  of  the  defendant, 
adjourned  to  this  court  the  questions, 
1,  Whether  the  indictment  ought  for  that 
reason  to  be  quashed?  2.  What  judgment 
ought  the  court  to  render  upon  said  motion? 
SMITH,  J,,  delivered  the  opinion  and 
judgment  of  the  court.— A  majority  of  the 
court  are  of  opinion  that  the  act  of  assem- 
bly, 1  Rev.  Code,  ch.  169,  i  45,  p.  6H,  re- 
quiring the  title  or  profeBsion  of  the 
prosecutor  to  be  written  at  the  foot  of  an 
information  or  indictment,  is  only  directory 
to  the  officers  of  the  court,  and  though  the 
requisition    be   not   complied   with,  the  de- 


ViRGmu  RxpORTs,  Anmotatbd. 


ereof.  1 


o  grouDd 


dictmentiBfi 

for  qaasblDS  tbe  ludlctmenL 

In  State  t.  SboreH.  Jl  W.  Va.  ««,  7  S.  B.  Eep.  flO.  It 
iB  said  :  "  The  fnrtber  objection  Is  made 
dlctmenl  that  tbe  natnes  of  the  wltneaaee.  ou  wtiose 
evidence  thelndlctmcDt  was fonod.werenotwrltteu 
at  tbe  toot  tbereof  in  accordance  wUli  the  reoDlre- 
meats  of  the  stalote.  Thia  court  held  in  the  case 
Slate  V.  Enoch.  aeW.Va.  «&S,  fonndlne  Its  decision 
on  Dettr-i  Cast.  10  LHaH  Kb,  and  Wlillams'  Case.  S 
Oratt.  Toa  that  the  statute  was  < 
omlsHion  did  not  vitiate  tbe 
asked  to  averrnle  these  anthorltles.  and  bold  the 
Indictment  fatally  defective.  •  •  •  The  statute 
held  directory  In  Com.  v.  Dner,  10  LHgA  (tab.  reqnlred 
'  the  title  or  profession  of 
written  at  the  foot  of  an  Information 
In  Williams' Case.  5  Qratt  70*.  tbe  statute,  b eld  to 
be  merely  directory,  la  substantially  tbe  same  as 
that  In  force  when  Enoch's  Case  was  decided,  and  Is 
now   Id  our  Code,     Williams'  Case   was  decided 

II  now.  Whatever  may  have  been  decided  else- 
where, we  bold  the  law  to  be  settled  in  Vlnclnla  and 
thIa  state  that  such  a  statute  la  not  mandatory  but 


Porterfleld  v.  Com.,  Bl  V 


sec.  a»94.  n 


tfa.  IS  S.  E.  Rep.  9K.  and 
<].803,  sa  S.  E.  Rep.  360. 
principal  case,  and  WllUams 
I  hold  that  the  Code  of  I88T, 
reqoirlnff  names  of  witnesses  to  be  written 
at  the  foot  of  the  Indictment  Is  directory  merely. 
See  principal  case  also  cited  In  Thompson  v.  Com.. 
t«  Va.  49.  13  S.  E.  Rep.  AM.  where  it  Is  beld  that  |  SMI. 

See  generally.  monoBTaphic  noteoa  "  Indictments. 
Informations  and  Presentmenu "  appended  to 
Boyle  V.  Com..  14  Oratt.  BTl. 


fendant  can  take  no  exception  on  that  ac- 
count, cither  by  motion  to  quash  or  plea  in 
abatement.  The  court  is  therefore  of  opin- 
'    1   and  doth  decide,  1.  That    the   indict- 

:nt  in  this  case  ought  not  to  be  quashed. 

That  the  motion  to  quash  ought  conse- 
quently to  be  overruled. 

'.  Gommon- 


OamlnB— PnHntmaot— Allecstlsiu— PnUlc    Viatm  •— 

A  presentment  "for  unlawfully  playlnv  cards  at 

the  grocery  of  D.  and  &■' Is  defective  In  substance. 

for  not  alleging  the  grocery  to  be  a  public  place,  or 

a  place  of  public  resorL 

In  the  county  court  of  Amelia,  at  August 
term  1S37,  the  grand  jury  made  a  present- 
ment in  the  following  terms:  "We  present 
Jacob  Roberts  and  William  Llgon  for  un- 
lawfully playing  cards  at  the  grocery  of  Al- 
fred R.  Deaton  and  William  B.  Chapman,  in 
the  county  of  Amelia  and  within  the  juris- 
diction of  this  court,  within  three  months 
last  past.  Information  by  Josiah  C.  Jones, 
one  of  our  body,  sworn  in  open  court."  The 
defendants  moved  the  court  to  quash  the 
presentment ;  which  motion  being  over- 
ruled, they  pleaded  not  guilty ;  and  a  trial 
being  had  at  March  term  1S39,  the  jury  re- 
turned a  verdict  finding  them  guilty.  They 
thereupon  moved  the  court  to  arrest  the 
judgment,  on  the  ground  that  the  present- 
ment did  not  allege  the  grocery  of  Deaton 
and  Chapman  to  be  a  public  place.  Thia 
motion  also  being  overruled,  and  judgment 
rendered  against  the  defendants  for  a  tine 


•aaHlDs-Pres«itBeDt-AII*catlaiu-^>»b<lc  Plscs- 

— A  presenttaent  for  playing  at  carda  most  charge 
that  tbe  place  at  which  It  occurred  was  a  pabllc 
place  at  the  time  of  such  playing  ;  tbe  name  ot  the 
placeuotof  Itself  Impoi  ting  that  It.was  at  all  ttmes 
a  pabllc  place.  Bishop  v.  Com.  is  OratL  TSS,  78T. 
citing  tbe  principal  case  and  Herd's  Case,  4  Lelvh 
074,  as  Its  authority.  For  farther  cases  In  point, 
see /Dof-nof(  to  Bishop  r.  Com.,  IS  Oratt  T8C  :  mon- 
ographic imti  on  "Oamlng"  appended  to  Neal  t. 
Com..  32  Oratt  01T. 
iDdlctBMM-eHect  of  tbe  Word  "UaUwlaL"-Tbe 


trary 


>  law"  lo  ) 


dlctment  serve  to  preclude  all  legal  cause  o1 
for  the  act  imputed,  but  never  to  enlarge  or  extend 
tbe  force  and  effect  of  the  terms  employed  to  de- 
scribe it  so  as  to  make  tbe  act  onlawfal  when  it 
does  not  appear  to  be  so  by  the  desciipUoa  it- 
self. Bisbop  T.  Com..  IS  OratL  787  :  BntF  v.  Com.. 
UOratt.  S51,  botb  citing  the  principal  case  as  au- 
thority. See  further,  monographic  «o((  on  "Indict- 
menta.  Informations  and  Presentmenu"  appended 
to  Boyle  v.  Com,,  14  Oratt.  M4, 

luformatloDS— AllecstlaiN.— In  Com.  v.  Gulgon.  I 
Va,  Dec.  »7,  tm,  the  principal  case,  Hord  v.  Con.. 
4  Lelghtrrt.  Com,  V.  Israel.  4I<elghnB,  ciark'sCaM. 
a  Oratt.  on,  and  Bishop's  Case.  IS  OratL  788,  were 
cited  as  authority  for  tbe  proposition  that  an  Infor- 
mation Is  fatally  defective  wblcb  fails  to  allege 
all  the  facts  and  clrcnmatances  necessary  to  consti- 
tute the  oOence  with  which  It  Is  aongbt  to  charge 
the  accused.  See  further,  monographic  itott  on  "la- 
dlctments.  Informations  and  Presentments"  ap- 
pended to  Boyle  v.  Com,,  14  Oratt  074. 
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687 -ess 


of  20  dollars  each  and  the  coats  of  th«  prose- 
cution, they  applied  by  petition  to  the  judge 
of  the  circuit  superior  court  of  Amelia,  for 
a  writ  of  error;  which  was  awarded. 

At  October  term  1840,  the  circuit  court, 
with  the  consent  of  the  plaintiffs  in  error 
and  of  the  attorney  for  the  commonweatth , 
adjourned  to  this  court  the  questions,  1.  Is 
the  presentment  of  the  grand  jury  sufficient 
to  justify  the  judgment  of  the  county  court? 
2.  What  judgment  ought  the  circuit   court 

SMITH,  J.,  delivered  the  opinion  and 
judgment  of  the  court. — The  court  is  unani- 
mously of  opinion  that  the  presentment 
in  this  case  is  defective  in  substance,  in 
not  stating  that  the  place  where  the 
687  playing  cards  is  'alleged  to  have  been 
committed  iras  a  public  place,  or 
place  of  public  resort :  and  it  is  deemed  un- 
necessary to  enquire  or  decide  whether  there 
is  any  other  defect  in  the  said  presentment. 
The  court  is  therefore  of  opinion  and  doth 
decide,  1.  That  the  presentment  is  not  suffi- 
cient to  justify  the  judgment  of  the  county 
court.  2.  That  the  circuit  court  ought  to 
reverse  the  judgment  of  the  county  court, 
and,  proceeding  to  give  such  judgment  as 
the  county  court  ought  to  have  given,  to 
quash  the  presentment. 


felony,  of  a 


Gwatkin  v.  Commonwealth. 

December,  IMO. 
Law— CoBtlniiUKe-AlMeww  of  Wlfawm-- 

tbe  denial  \a  a  prisoner  Indicted  o 


eofa 


lad^meut 

Indictment  against  Richard  C.  Gwatkin 
for  the  murder  of  Frederick  M.  Pitman, 
This  case  Is  the  same  in  which  the  general 
court,  at  December  term  1839,  reversed  the 
judgment  of  the  circuit  court  of  Rockbridge, 
and  awarded  a  new  trial :  see  the  report,  9 
Leigh  6?8. 

After  the  case  got  back,  the  circuit  court 
of  Rockbridge,  at  April  term  1840,  on  the 
motion  of  the  prisoner,  ordered  that  the 
trial  be  postponed  until  the  succeeding 
term.  At  the  succeeding  term,  which  was 
held  in  September  1840,  the  prisoner  again 
moved  for  a  continuance  of  the  cause,  on 
the  ground  of  the  absence  of  George  A. 
Buckner,  one  of  the  witnesses  for  him. 
This  witness  had  been  examined  in  behalf 
of  the  prisoner  at  the  first  trial;  on  which 
examination,  his  testimony  (as  set  out  in  a 
bill  of  exceptions  then  filed)  was  to  the  fol- 
lowing effect— 

The  witness  had  known  the  prisoner  eight 

or   ten    years.      When    he  first  knew 

688      him,    the    prisoner   lived    *with    one 

Meem   of   Lynchburg :  he    then  stood 


•CHsiliul  Law— Cootlaiunca—AlMUKe  of  WltosM.— 

THe  principal  case  van  cited  with  apprOTal  In  Wal- 
ton T,  Com..  MOratL  MS;  Welcb  T.  C!om..  M  Va.  831. 
18  S.  E.  Etep.  371:  PbllUps  v.  Ckim,.  «D  Va.  403. 18  S.  E. 
Rep,  Ml.  i^e  principal  case  was  dIstlnEulsbed  In 
HonsMU  V.  Com..  IS  Qralt.  MT.  See  fonBer.  mono- 
crapblc  noti  on  "ConUnuauces"  appended  to  Bar- 
tnia  v.  Howe,  17  Qratt.  «7B. 


very  high ;  he  was  of  a  generous,  noble 
disposition,  and  very  much  esteemed.  He 
was  clerk  and  salesman  in  Meem's  store, 
and  was  sober  and  attentive  to  business. 
He  became  intemperate,  and  Meem  dis- 
carded him.  He  then  drank  very  hard;  and 
having  nowhere  else  to  stay,  witness  took 
him  into  his  room.  He  drank  to  such  ex- 
cess, that  witness  has  frequently  known 
him  to  go  into  an  apothecary's  nhop,  and 
drink  large  quantities  of  alcohol,  saying, 
that  liquor  was  not  strong  enough  and 
would  not  produce  the  desired  effect.  He 
remained  in  Lynchburg  some  time,  engaged 
in  nothing  but  dissipation.  While  staying 
in  witness's  room,  he  one  day  fired  a  pistol 
over  witness's  head  into  the  wall,  saying 
he  wanted  to  see  how  near  he  could  come 
to  his  head  without  hitting  him.  He  was 
always  trying  projects  about  pistols,  dirks 
and  bowie  knives.  He  because  very 
troublesome,  and  witness  was  glad  to  get 
rid  of  him.  He  left  Lynchburg  soon  after 
being  turned  off  by  Meem,  and  witness  saw 
him  again  in  1835  or  1636  at  the  white  sul- 
phur springs:  whenever  he  saw  him,  he 
was  excited  with  liquor  and  his  face  very 
much  bloated.  Witness  saw  him  in  the 
mer  of  1838.  a  few  days  before  Pitman 
killed.  Witness  saw  him  and  Pitman 
frequently  together.  One  evening,  the 
prisoner  and  Pitman  came  to  the  springs 
from  Surber's  together.  Pitman  went  to  a 
faro  bank,  and  the  prisoner  waited  for  him 
under  one  of  the  trees  in  the  yard  till  mid- 
it.  Whilst  under  the  tree,  prisoner  said 
Itness,  that  Pitman  was  a  fine  fellow, 
and  he  was  waiting  for  him:  that  Pitman 
had  horses,  and  would  lend  him  one  to  ride 
t  any  time.  Prisoner  then  also  told  the 
fitness  he  would  never  return  to  Lynch- 
burg; that  his  sister  mrs.  Royall  had  treated 
badly,  and  he  wished  never  to  see  her 
n.  Witneastried  topersuadc  him  to  go 
to  Lynchburg,  bat  he  refused.  Prisoner  at 
the  same  time  told  witness,  that  be 
was  in  'want,  and  witness  must  pay 
him  the  money  that  he  owed  him. 
Prisoner  had  frequently  before,  whenever 
he  met  the  witness,  dunned  him  for  3000  or 
4000  dollars,  which  he  said  the  witness  owed 
).  Witness  had  always  regarded  this 
a  joke;  but  he  thought  it  possible  the 
prisoner  had  so  often  repeated  it,  that  he 
ight  perhaps  really  believe  it.  Witness 
d  not  owe  him  a  cent,  but  on  the  contrary 
the  prisoner  owed  witness  about  60  dollars. 
Prisoner  also  told  him  that  William  Bailey 
owed  him  about  300  dollars,  which  he  had 
rawn  from  the  bank  at  Brandon,  Missis- 
ppi,  and  had  not  paid  over  to  him,  and 
that  unless  he  did  so,  he  should  call  him  to 
account  for  it.  Witness  saw  the  prisoner 
four  or  five  times  at  Lynchburg,  and  two 
or  three  times  at  the  springs,  since  he 
had  staid  in  witness's  room,  and  he  was 
always  drinking,  and  appeared  worse  the 
last  time  than  ever.  While  under  the  tree, 
prisoner  asked  witness  to  lend  him  ten  dol- 
lars, which  he  did  not  do,  because  he  did 
not  have  it.  Prisoner  was  not  in  the 
habit  of  playing  cards.  When  witness  saw 
last  before  the  deed  was  committed,  he 
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considered  him  a  dangerous  man,  and  would 
not  have  started  to  go  anywhere  with  hf 
WitnesB  went  from  the  white  to  the  blue 
sulphur  springe  about  three  davs  before 
Pitman  was  shot,  and  when  he  heard  thaj 
a  man  had  been  murdered,  he  at  once  asked 
if  it  was  not  the  prisoner  who  had  doni 
it,  without  having  heard  his  name  men 
tioned.  Witness  considered  the  priBoncr'i 
mind  affected  bj  his  excessive  intemper 
ance.  Prisoner's  request  for  the  loan  of 
ten  dollars  was  before  he  asked  witness  to 
pay  him  what  he  owed  him,  and  the  latter 
demand  was  made  in  a  laughing  way. 
Under  the  tree,  prisoner  told  the  witness 
that  he  had  killed  two  or  three  men  in 
Mississippi  before  he  could  have  the  stand- 
ing he  was  entitled  to. 
In  support  of  his  motion  for  a  contin- 
uance, the  prisoner  submitted  to  the 

690  court,  1.   His  own  affidavit !  in  *which 
he    states,      that    he    verily    believes 

George  A.  Buckner  of  Lynchburg  to  be  a 
material  witness  for  him,  without  whose 
testimony  he  cannot  safely  go  into  a  trial 
of  the  cause :  that  the  said  Buckner,  as  tt  ' 
affiant  believes,  can  prove  facts  material 
his  defence,  which  cannot  be  proved  by  any 
other  witness:  that  he  was  examined  as  a 
witness  for  this  affiant  on  the  former  trial 
of  the  cause,  and  was  summoned  as  a  wit- 
ness for  him  to  the  last  term  of  the  court, 
when  be  attended,  but  the  cause  was  then 
continued:  that  said  Buckner  has,  as  thii 
affiant  is  informed  and  believes,  been  sum' 
moned  as  a  witness  on  his  behalf  tc 
the  present  term,  but  is  not  In  attendance, 
and  this  affiant  is  informed  and  believes  he 
is  prevented  from  attending  by  sickness. 
2.  Tbeaffidavitof  Charles  A.  Gwatkin;  who 
made  oath,  that  he  is  a  half  brother  of  the 
prisoner:  that  the  prisoner  has  been  ii 
close  confinement  upon  the  present  charge 
for  upwards  of  two  years,  and  has  been 
disabled,  by  that  and  other  circumstances, 
from  making  preparations  for  his  defence, 
except  by  the  intervention  and  aid  of  other 
persons:  that  the  active  duty  of  attending 
to  and  managing  the  defence  of  the  prisoner 
has  devolved  upon  this  affiant,  who  has  de- 
voted much  time  and  labour  to  that  object 
that  he  has  used  his  best  exertions  to  pre- 
pare the  case  for  trial,  in  behalf  of  the 
prisoner,  at  the  present  term,  and  has  at- 
tended to  the  summoning  of  the  witnesses 
on  his  part:  that  he  has  caused  George  A. 
Buckner  of  Lynchburg  to  be  summoned  to 
attend  the  present  term  of  the  court  as  a 
witness  on  the  part  of  the  prisoner,  but  is 
informed  and  believes  that  the  said  witness 
Is  prevented  and  disabled  by  sickness  from 
attending;  that  he  verily  believes  the  evi- 
dence of  said  Buckner,  who  was  examined 
as  a  witness  for  the  prisoner  at  the  former 
trial  of  the  cause,  to  be  important  for  the 
prisoner,  and  that  Buckner  can  prove  facts 
material  to  the  defence,  which  cannot  be 
proved  by   any    other  witness.    3.  A 

691  subpcpna   issued   by  *the  clerk  of  the 
circuit  court,  dated   the   29th    of  July 

1S40,  and  directed  to  the  Serjeant  of  Lynch- 
burg, commanding  him  to  summon  George 


A.  Buckner  to  attend  the  said  court,  oo  the 
first  day  of  the  next  September  term,  to 
give  evidence  on  behalf  of  the  prisoner; 
with  the  Serjeant's  return  thereon,  shewing 
that  the  same  was  duly  executed.  4.  The 
affidavit  of  H.  H.  Booker,  who  made  oath, 
that  he  is  a  resident  of  the  town  of  Lynch- 
burg, and  is  now  attending  the  circuit  court 
of  Rockbridge  as  a  witness  in  the  case  of 
the  commonwealth  against  Richard  C. 
Gwathin:  that  on  tuesday  last  this  affiant 
visited  George  A.  Buckner  [who  is  also  a 
resident  of  liynchburg,  and  a  witness  sum- 
moned in  the  said  cause)  for  the  purpose  of 
getting  the  said  Buckner  to  travel  in  com- 
pany with  him  to  the  circuit  court:  that  he 
found  Buckner  on  his  bed,  complaining  of 
being  sick:  that  he  had  the  appearance  of 
belgg  too  much  indisposed  to  travel :  and 
that  he  alleged  that  in  consequence  of  sick- 
ness he  was  unable  to  travel  to  the  court, 
and  requested  this  affiant  to  communicate 
such  his  inability  to  the  judge. 

After  the  foregoing  evidence  had  l>eeD 
read,  the  court  required  the  prisoner  to  be 
sworn  to  answer  questions;  and  he  was 
sworn  accordingly  in  open  court.  The 
judge  thereupon  propounded  to  him  the  fol- 
lowing question — "Do  you  expect  to  prove 
by  the  witness  Buckner  anything  more 
than  was  proved  by  him  at  the  former 
trial?"  To  this  the  prisoner  answered,  that 
he  knew  nothing  more  about  it  than  had 
been  communicated    to  him  by  hia  friends. 

The  court  overruled  the  motion  for  a  con- 
tinuance of  the  cause;  to  which  opinion  the 
prisoner  excepted,  setting  out  in  his  bill  of 
exceptions  the  evidence  above  detailed, 
which  had  been  offered  to  support  the  said 
motion.  The  bill  of  exceptions,  however, 
did  not  embody  the  testimony  of  the  wit- 
ness Buckner  given  upon  the  former  trial: 
nor  did  it  state  the  fact  (which 
692  nevertheless  'appeared  by  the  record) 
that  at  the  April  term  1640,  on  the 
motion  of  the  prisoner,  the  recognizance  of 
the  said  witness  had  been  taken,  Gonditioned 
for  his  attendance  at  the  succeeding  term 
to  give  evidence  on    behalf  of  the  prisoner. 

A  trial  of  the  cause  being  thereupon  had, 
the  jury  found  the  prisoner  guilty  of  murder 
in  the  first  degree,  and  the  court  rendered 
judgment  that  he  be  hanged. 

To  that  judgment,  on  the  petition  of  the 
prisoner,  the  general  couri  awarded  a  writ 
of  error. 

le  cause  was  argued,  in  writing,  by  B. 
G.  Baldwin  for  the  plaintiff  in  error. 

The  attorney   general   for  the   common- 

The  judgment  of  the  general  court  was  as 
follows : 

"It  seems  to  the  court  here,  that  the  judg- 
ment of  the  said  circuit  superior  court  is 
erroneous  in  this,  that  the  said  court  refused 
to  grant  to  the  said  Richard  C.  Gwatkin  a 
continuance,  at  the  term  when  the  cause 
tried,  on  the  ground  of  the  absence  of 
the  witness  George  A.  Buckner."  There- 
fore, judgment  reversed,  verdict  set  aside, 
and  cause  remanded  to  the  circuit  court  for 
a  new  trial. 
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*Bogartv.  Commonw«alth. 


D«ce 


The 


F*n:cry~Bi*'il>»'li>"-~Sufflcl«K]'.*— A  prisoner  1b 
committed   for  ezamlaatloQ.  Is  cxamlaed.   and 
remanded  by  the  eiamlnlns  coart  for  trial,  for 
felony  In  forglae  and  ntterine  a  promissory  note 
puntortlDC  lo  be  drawn  by  A.  D.  (no  intentloD  to 
defrandA.  D.  or  any  otber  person  belDccbarred): 
Hnj>.   tbe  exam  Iq  alio  a   Is  safflclent.   and   well 
warrants  an  Indictment  for  forglQK  and  nttering 
the  note  wllta  Intention  to  defrand  A.  D. 
In  the  circuit  superior  court  for  the  county 
of  Henrico  and  city  of  Richmond,    on    the 
29th  of  October  18*0,    the   grand   jury    pre- 
aented  "an  indictment   ag'ainst    Alexander 
Bogart    for    forgery,   a   true   bill." 
were    two  counts  in  the  indictment, 
firat  charged  that  Alexander  Bogart,  on  the 
29th  of  March  1839,  at  &c.  "feloniously  did 
falsely  make,  forge  and  counterfeit"  a  cer- 
tain note  in  writing,  which   was  set  out  as 
follows:  "S250.     Richmond,  March  29,  1839. 
Ninety  days  after  date  I  promise  to   pay  to 
the  of^er  of  Alexander  Bogart  two  hundred 
and  fifty  dollars,  without  offset,  negotiable 
at    the  bank    of    Virginia,     for     value    re- 
ceived."    (Signed)    "Alex.    Duval."      The 
second  count  charged  that  the  said  Alexan- 
der Bogart,  on  the  said  29th  of  March  1839, 
at  Ac.  "feloniously  didutterand  publish  as 
tme,  and  use  and  employ   aa    true,    for  his 
own  benefit,  a  certain   other  false,    forged 
and  counterfeited   note  and  writing"  (set 
out  in  the  same  terms  as  in  the  first  count), 
"he  the  said  Alexander  Bogart,  at  the  time 
he   so    uttered    and   published   as  true,  and 
used  and  employed  as    true,    the   said  last 
mentioned  false,   forged   and    counterfeited 
note  and    writing   as   aforesaid,    then    and 
there,  to  wit,  on   &c.   at  &c.  well  knowing 
the  same  to  be  false,    forged  and    counter- 
feited."    In  each  count,  the  act  alleged  was 
stated  to  be  done ''with  intention  to  defraud 
the  said  Alexander  Du?al ;"  and  each  count 
concluded   against  the  form  of   tbe   stat- 
ute. 


within  two  years  before  the  19th  day  ot  Oc- 
tober 1840,  to  wit,  on  the  29th  day  of  March 
1S39,  in  then  and  there,  and  within  the  ju- 
risdiction aforesaid,  feloniously  and  falsely 
making,  forging  and  counterfeiting  a  cer- 
tain promissory  note  purporting  to  be 
drawn  by  Alexander  Duval  and  made  paya- 
ble to  the  said  Alexander  Bogart,  which 
said  false,  forged  and  counterfeit  promis- 
sory note  is  in  the  following  words  and 
figures,  to  wit,"  (here  the  note  was  set  out 
as  in  the  indictment)  "and  then  and  there, 
and  within  the  jurisdiction  aforesaid,  ut- 
tering and  publishing  as  true,  and  employ- 
ing as  true,  for  his  own  benefit,  the  said 
false,  forged  and  counterfeit  promissory 
note,  he  the  said  Alexander  Bogart  then  and 
there,  and  within  the  jurisdiction  aforesaid, 
well  knowing  the  said  promissory  note  to 
be  false,  forged  and  counterfeit,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided." The  court,  having  heard  the  evi- 
dence, was  of  opinion  "that  the  said  Alex- 
ander Bogart  ought  to  be  tried  for  the  said 
offence  before  the  circuit  superior  court  of 
law  and  chancery  for  the  county  of  Henrico 

and  city  of  Richmond." 
*In  the  warrant  for  summoning  the 

court  of  examination,  the  offence  was 
described  verbatim  as  in  the  proceedings 
of  that  court. 

The  circuit  court  overruled  the  motion  to 
,iiash  the  indictment.  The  prisoner  there- 
upon pleaded  not  guilty;  a  jury  being  im- 
panneled  found  him  guilty,  and  ascertained 
term  of  his  imprisonment  in  the  peni- 
tentiary to  be  two  years ;  and  the  court  ren- 
dered judgment  accordingly.  And  now  he 
applied  by  petition  to  this  court  for  a  writ 
of  error  to  the  judgment. 
R.  G.  Scott  and  J.  A.  Seddon  for  tbe  pe- 


694  *Upon  his  arraignment,  the  prisoner 

moved  the  court  to  quash  both  connts 
of  tbe  indictment;  first,  because,  as  he  al- 
leged, he  had  never  been  examined  by  a 
court  of  examination  for  any  offence,  and 
remanded  to  the  said  circuit  court  to  be 
tried  for  tbe  same ;  and  secondly,  because, 
if  sncb  court  of  examination  had  been  held 
in  his  case,  the  offence  in  regard  to  which 
such  court  had  been  held  was  not  that 
charged  in  either  tbe  first  or  the  second 
count  of  the  indictment.  In  support  of  the 
said  motion,  he  gave  in  evidence  the  record 
of  the  examining  court :  whereby  it  appeared 

#„^    .1,-   iii^    „«    !>;..», ^A    „„  »!._  li.T,  „*    lars.  made  by  the  James  river  and  Kanawha 

mpany,     (the    note    was   particularly  de- 
ribed)  of  the  property  of  one  John  Bncb- 


PER  CURIAM.  Writ  of  error  refused. 


Smith  V,  Commonwealth. 


Law— Receiver  of  Atolen  aood^-WlKn  ■ 
Princlpil  Felon -evidence.— Under  Che  statute  of 
March  IS.  1832.  (Snpp.  to  Rev.  Code.  cb.  IBT.  I  ID.)  a 
white  person,  free  neirro  or  mnlatto.  koowlnslj 
recelvlns  stolen  goods  from  a  slave,  free  negro  or 
mnlatto.  Is  a.  principal  felon,  nut  an  accessory. 
and  so  the  record  of  conviction  of  tbe  aclail  tblef 
Is  not  admissible  evldeuce  asalust  bim. 
An  indictment  for  larceny  was  found 
against  James  Smith  In  the  circuit  court  of 
Rockbridge  at  April  term  1840,  charging 
that  the  said  James  Smith,  on  Ac.  at  Ac. 
one  gold  coin  of  the  value  of  five  doIlaiTB, 
commdnly   called   a    half    eagle, 


for  the  city  of  Richmond  on  the  24th  of 
October  1840,  "for  a  felony  by  him  com- 
mitted in  said  city  and  within  the  jurisdic- 
tion   of  tbe  hustings  court  of  said  city, 


felting"  append 


monoeraphtc  note  on  "Forsery  and  Connter- 
Coleman  V.  Com..  tSOratuSllG: 
"IndlctmenCB.  Informations. 
and  Presencmenu"  appended  to  Boyle  v.  Com,.  14 
Qratt.  074. 


certain  illdisposed  negro  slave, 
the  property  of  and  belonging  to  a  certain 
Jacob  Judy,  and  named  Nelson,  then  lately 
t>efore  that  time  feloniously  stolen,  taken 
and  carried  away,  of  the  said  indisposed 
negro  slave  Nelson  feloniously 
6%      Mid    receive    and    have,   he  the    said 
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Jatnee  Smith  then  and  there  well  knon 
ing'  the  said  goods  and  chattels  and  prop- 
erty, viz.  the  said  coin  and  promissory 
note,  to  have  been  feloniouely  stolen,  taken 
and  carried  away  by  the  said  negro  slave 
Netson,  against  the  form  of  the  statute  &c. 

At  the  trial  upon  the  plea  of  not 
guilty,  the  attorney  for  the  commonwealth 
offered  in  evidence  the  record  of  the  con- 
viction of  the  negro  slave  Nelson,  before 
justices  of  oyer  and  terminer  of  Kockbridge 
county,  for  the  offence  of  burgrlariously 
breaking  and  entering  the  dwelling  house 
of  John  Buchanan,  and  stealing  therefrom 
(inter  alia)  the  coin  and  note  in  the  indict- 
ment mentioned.  To  the  introduction  of 
this  evidence  the  prisoner  by  his  counsel 
objected ;  but  the  court  overruled  the  objec- 
tion and  admitted  the  evidence:  to  which 
opinion  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  a 
ascertained  his  term  of  imprisonment 
the  penitentiary  to  be  two  years;  and  the 
court  rendered  judgment  accordingly.  A( 
the  last  term  of  the  genera!  court,  the  pris' 
oner  applied  for  a  writ  of  error  to  the  judg' 
ment;  which  was  awarded. 

John  W.  Brockenbrough  for  the   plaintifl 

The  attorney    general    for    the    common' 

SMITH.  J.,    delivered    the    opinion    and 
judgment   of   the   court, — It  seems   to  the 
court    that,    according   to  the  provisions  ol 
the  act  of  assembly  upon   which  the  indict- 
ment in  this  case  is  founded,    the   prosecu- 
tion against  the  prisoner  is  as  a  principal 
felon,  and  not  as  an  accessory;  consequently 
the    record   of  the  conviction  of  the  negro 
slave  Nelson  in  the  bill  of  exceptions  m 
tinned  could  not  be  used  as  evidence  agai 
the    prisoner   on    his  trial.     Therefore  ii 
considered  by  the  court  that  the   judgment 

aforesaid  be  reversed,   the  verdict 
697       '^aside,    and    a  new  trial  awarded; 

which  trial  the  said  record   is  nol 
be  permitted  to  be  given  in  evidence. 


ne  forerolDE  case  ts  (oDQded 
npoD  the  act  of  Marcb  IB.  lB«a.  Sbrb.  Acw  of  IKI-2.  ch. 
n.  Suppl.  to  RCT.  Code.  cb.  181.  {  ID.  p.  S4B.  wblcb  en- 
acCfl.  tbat  "If  any  wblte  person,  free  De^roor  raalatto 
sball  bereafter  receive  from  any  slave,  free  De«ro 
or  mnUtto  any  otolen  Boods,  kDowlDir  Ibe  aald 
voods  to  bave  been  stolen,  be  or  sbe  Bball  be 
adjudred  ealltl'  of  larceny  of  tbe  said  roods,  and 
PQDlsbed  Itk  tbe  same  manner  aod  to  tbe  aame 
extent  as  If  tbe  recelTer  bad  actaally  stolen  tbe 
said  goods;  bat  aotblna  bereln  contained  aball  be 
so  construed  as  to  prevent  the  prosecution,  convic- 
tion and  punisbment  of  tbe  person  irbo  actually 
sball  bave  stolen  tbem,  as  beretof ore. "—Note  in 
OrlglQal  EdUloQ.        

Commonwealth  v.  Pleasant, 


Criniiul  Law-Pre*    Ncktd  Rh 


In  ,tbia  state,  bavlng  been  removed 
and  In.  ITW'brousbt  back  tbereto.  brines  a  suit  In 
IBM  to  recover  her  freedom,  to  which,  by  tbe 
Judsmentol  tbe  court  of  appeals  rendered  In  IBSa. 


leld  entitled,  becanse  Imported  In  contra- 
I  of  tbe  sutute  of  ITSS.  i  Old  Bev.  Code.  cb. 
Id  1840.  a  presentment  Is  made  asalnst 
a  person  emancipated  since  tbe  tlrst  day  of 
■0.  and  anlawfnlly  remaining  In  the  com- 
e  than  twelve  months  alter  ber 
title  to  freedom  had  accrued  and  after  she  bad 
attained  the  a>e  of  twenty-one  years:  Held,  no 
information  ouvbl  to  be  ordered  to  be  flled  uiion 


FrM    Nevro— Rlsht  l«   Rcoiald   Id   CfMiBuBwcaltfa— 

QiHn.— Whether  a  person  of  colour  so  obtalnluK 
freedom  Is  at  liberty  to  remain  In 


Case  adjourned  from    the  circuit  superior 
court  of  Kanawha  county. 

On  the  19th  of  May  1840,  the  grand  jury 
impanneled  in  the  said  circuit  superior  court 
made  a  presentment  to  the  following  effect: 
"We  present  Pleasant,  a  free  negro  woman, 
who  has  been  emancipated  within  this 
commonwealth  since  the  first  day  of  May 
1806,  for  unlawfully  remaining  in  the 
county  of  Kanawha  and  common- 
698  wealth  'aforesaid,  and  within  the 
jurisdiction  of  the  said  circuit  court, 
from  the  time  of  her  said  emancipation 
until  the  day  of  the  finding  of  this  present- 
ment, being  a  period  of  more  than  twelve 
months  after  her  title  to  freedom  had  ac- 
crued, and  after  she  had  attained  the  age 
of  twenty-one  years,  without  having  ob- 
tained leave  so  to  do  according  to  law,  con- 
trary to  the  form  of  the  statute  in  such 
cases  made  and  provided, ' '  Ac.  It  was 
thereupon  ordered  that  the  defendant  l>e 
summoned  to  shew  cause,  at  the  ensuing 
term,  why  an  informatiog  should  not  be 
tiled  against  her  upon  the  presentment. 
The  summons  was  issued  and  duly  executed. 
At  the  October  term  1840,  the  attorney 
for  the  commonwealth  and  the  defendant 
agreed  that  the  said  defendant  is  the  same 
negro  woman  Pleasant  who  united  with 
Betty  and  others  in  a  suit  for  freedom 
against  Horton  and  others,  in  the  superior 
court  of  Kanawha,  whence  the  cause  was 
carried  to  the  court  of  appeals.  They  like- 
ise  agreed  "the  record  in  said  case  in  tbe 
iperior  court,"  and  the  judgment  of  the 
lurt  of  appeals  thereon  ;  and  upon  the  ad- 
journment of  the  case  to  this  court,  they 
further  agreed,  that  in  making  up  the 
record  of  the  case  adjourned,  the  clerk 
light  copy  only  the  special  verdict  which 
as  found  in  the  suit  for  freedom,  and  the 
judgment  of  the  court  of  appeals  thereon, 
and  that  the  residue  of  that  record  might 
s  omitted. 

By  the  said  special  verdict  it  was  found, 
that  E.  G.  Blake,  who  was  bom  in  the  state 
of  Massachusetts,  removed,  when  a  young 
man,  to  the  county  of  Sopthampton  in 
Virginia,  married  there,  and  received  with 
his  wife  two  slaves,  the  plaintiffs  Betty 
and  Pleasant,  That  some  time  after  his 
marriage,  and  in  the  year  1797,  he  left 
Virginia,  taking  with  him  his  wife  and 
child,  and  the  plaintiffs  Betty  and  Pleasant, 
then  small  girls,  and  arrived  at  Boston  in 
July  1797.  That  having  spent  about  thrc« 
in  visiting  his   fr][eia^^,^fiff ,  rela- 
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tioas,  he  rented  a  house  in  Boston  in 

699  nhich    his    family  resided,  "opened  a 
store   under  the    tirni  of  B.  G.  Ulake 

&  Co.  and  stated  that  it  was  his  intention 
to  spend  the  rest  of  his  dajs  there.  That 
he  continued  to  reside  and  carry  on  business 
in  Boston  until  Julj  or  August  1798,  when 
his  business  not  being  prosperous,  and  his 
vrife  being  in  bad  health,  he  disclosed  his 
intention  of  returning-  to  Virginia ;  and, 
closing  his  business,  he  left  Boston  for 
Virginia  io  September  1798,  taking  with 
bira  his  nife  and  family,  and  the  plaintiffs 
Betty  and  Pleasant,  who  had  remained  with 
him  and  in  his  service  during  his  continu- 
ance in  Massachusetts.  In  addition  to 
these  facts  found  by  the  special  verdict,  the 
parties  to  the  suit  for  freedom  agreed  that 
the  plaintiffs  Betty  and  Pleasant  were  born 
slaves  in  the  commonwealth  of  Virginia. 

The  judgment  of  the  court  of  appeals  was 
rendered  on  the  11th  of  July  1833.  That 
court  held,  that  the  taw  upon  the  special 
verdict  was  for  theplaintifFs;  and,  reversing 
with  costs  the  judgment  of  the  circuit  court 
of  Kanawha  (which  mas  in  favour  of  the 
defendants),  gave  judgment  that  the  plain- 
tiffs are  free,  and  that  they  recover  from 
the  defendants  their  damages  assessed  by 
the  jury,  together  with  their  costs  expended 
in  the  circuit  court. 

It  appears  by  the  record  of  the  said  suit 
for  freedom  (though  not  by  the  special  ver- 
dict, or  the  judgment  of  the  court  of  ap- 
peals) that  the  suit  was  instituted  in  the 
year  1828.  And  it  appears  by  the  opinions 
of  the  judges  of  the  court  ot  appeals  (see 
them  in  the  report  of  the  case,  under  the 
name  of  Betty  and  others  v.  Horton,  5  Leigh 
615,  626,)  that  the  decision  of  that  court 
proceeded  on  the  ground  that  the  plaintiffs, 
Betty  and  Pleasant,  had  been  imported  into 
this  commonwealth  in  1798  in  violation  of 
the  statute  of  1792,  1  Old  Rev.  Code,  ch. 
103,  I  2,  Pleasants's  edi.  p.  186,  which  en- 
acts, that  "slaves  which  shall  hereafter  be 
brought  into  this  commonwealth,  and  kept 
therein  one  whole  year  together,  or  so  long 
at  different  times  as  shall  amount  to  one 
year,  shall  be  free." 

700  "With  the  consent  of  the  defendant, 
the     circuit    court   adjourned   to    the 

general  coort  the  following  questions: 
"Upon  the  facts  agreed,  is  the  defendant 
at  liberty  to  remain  in  the  commonwealth? 
and  should  an  information  be  awarded 
against  her?" 

The  response  of  the  general  court  was  as 
follows : 

"This  court  is  unanimously  of  opinion, 
and  doth  decide,  1.  That  no  information 
ought  to  be  ordered  to  be  tiled  in  this  case. 
2.  That  it  is  unnecessary,  and  would  be 
improper,  to  answer  the  other  question  ad- 
journed, as  it  does  not  arise  in  the  cause." 

Commonwealth  v.  Horner. 


CD  an  Illegal  IsaDinsand  clrcutattOB 
the  payment  of  money.  In  a 
county  other  than  Chat  whereio  the  iDsUlutlon  is 
located,  so  tbacamemberof  Che  lOBtltatloD  may 
be  prosecuced  [d  sucti  other  couacy.  as  for  a  mla- 
demeaoour,  under  the  statute  of  February  SI, 
1810.  2  Rev.  Code.  ch.  SOS,  i  1, 

Case  adjourned  from  the  circuit  superior 
court  of  Harrison  county. 

On  the  13th  of  May  1840,  the  grand  jury 
impanneled  in  the  said  court  presented, 
that  certain  individuals,  citizens  of  Harri- 
son and  Monongalia  counties,  among  whom 
were  James  Y.  Horner  and  thirteen  others 
(naming  them)  of  Harrison  county,  on  the 
11th  of  April  1840,  at  the  county  of  Harrison 
aforesaid,  associated  themselves  together 
under  the  name  and  style  of  the  Middletown 
savings  bank  in  the  county  of  Monongalia, 
and  that  the  said  James  Y.  Horner  and  (he 
other  persons  named,  with  their  associates 
(whose  names  were  not  all  known  to  the 
jury),  not  having  a  charter  incorpo- 
701  rating  *them  with  authority  to  deal 
or  trade  as  a  bank,  and  to  discount 
notes,  bills  or  other  securities  for  the  pay- 
ment of  money,  in  the  name,  on  account  or 
for  the  benefit  of  said  association,  did  nev- 
ertheless, on  the  day  aforesaid  and  on 
divers  other  days  since,  at  the  county  of 
Harrison,  unlawfully  issue  and  put  into 
circulation  in  the  said  county  of  Harrison 
many  thousand  papers   of  the  tenor  follow- 

"S.  Middletown,  Va.        April  10.  1840.         S 
Chartered  by  the  legislature  of 
Virginia. 
5,  Five  A.  No.  183.  Five        5 

"D.  D.  Wilson  hath  deposited  in  the  sav- 
ings bank  of  Middletown  five  dollars,  which 
will  be  paid  on  presentation  of  this  certifi- 
cate, in  current  notes,  six  months  after 
date. 

"Attest  J,  O.  Watson,  cash'r.  C.  C, 
Vanzandt,  pres't,"  and  that  the  said 
Horner  and  others  as  aforesaid,  and  their 
associates,  under  the  name  of  the  Middle- 
town  savings  bank  in  the  county  of  Mo- 
nongalia, as  aforesaid,  have  from  time  to 
time,  and  on  divers  days  and  times  since 
the  said  11th  of  April  1840,  at  the  county 
aforesaid,  traded  and  carried  on  business 
as  a  bank,  by  discounting  notes,  bills  and 
other  securities  for  the  payment  of  money, 
in  the  n  ime,  on  account  and  for  the  benefit 
of  the  said  association:  "that  the  said 
Horner  and  others,  and  their  said  associ- 
ates, issue  the  said  certificates  and  pay 
them  to  individuals  who  have  their  notes 
and  bills  discounted  by  the  said  associa- 
tion, and  in  this  way  such  certificates  are 
put  into  circulation,  and  the  same  are 
passed  by  delivery  in  the  community  as 
money,  and  are  used  in  payment  of  debts 
as  bank  notes  are  used :  that  the  said  Horner 
and  others  as  aforesaid,  and  their  associates, 
claim  the  right  to  put  into  circulation  the 
said  certificates,  under  the  provisions  of 
two  acts  of  assembly,  one  passed  the  24th 
day  of  March  1838,  and  the  other  the  25th 
day  of  March  1839:  that  dnder  the  lat- 
ter act  the  said  Honker  and  "others 
as   aforesaid,    ai^d  (tt^^^i^M^iates, 
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lociated  themselves  together  under 
Tne  name  and  stjle  of  the  MiddletOTrn  sav- 
ings bank  in  tlie  count;  of  Moaongalia, 
and  under  that  style  and  name  thej  transact 
and  carry  on  the  basiness  of  a  bank,  bj 
discounting  notes  and  bills,  and  putting 
into  circulation  the  said  certificates  as 
aforesaid,  contrary  to  the  acts  of  aesetnbly 
in  such  case  made  and  provided." 

The  a-ttorney  for  the  commonwealth  hav- 
ing moved  the  cuurt  for  a  rule  upon  the 
parties  presented,  to  shew  cause  why  an 
information  should  not  be  filed  against 
them  for  the  oSence  alleged  in  the  preeent- 
ment.  the  defendant  James  Y.  Homer  ap- 
peared by  his  counsel,  to  shew  such  cause: 
and  at  a  subsequent  day  of  the  term,  the 
following  evidence  was  submitted  to  the 
court,  by  agreement  of  the  said  defendant 
and  the  attorney  for  the  commonwealth. 

I.  An  act  of  the  general  assembly,  passed 
the  25th  of  March  1839,  Incorporating  cer- 
tain individuals  named,  and  such  other 
persons  as  were  then  or  might  there- 
after become  associated  with  them,  by 
the  name  and  style  of  the  Middletown 
savings  bank  in  the  county  of  Mo- 
nongalia ;  investing  them  with  all  the 
rights,  powers  and  privileges  conferred, 
and  subjecting  them  to  all  the  rules,  regu- 
lations and  restrictions  imposed,  by  the  act 
prescribing  general  regulations  for  the'in- 
corporation  of  savings  institutions,  socie- 
ties or  banks,  passed  March  24,  1338.  See 
Acts  of  1839,  ch.  193,  p.  140,  and  Acts 
of  1838  ch.  108,  p.  83. 

II.  The  constitution  and  by-laws  of  the 
Middletown  savings  bank,  purporting  to 
be  adopted  in  pursuance  of  the  aforesaid 
act  of  incorporation  ;  and  the  paper  contain- 
ing the  subscriptions  for  stock  of  the  bank. 
All  the  parties  named  in  the  presentment 
appear  as  subscribers  for  stock,  and  as 
signers  of  the  constitution  and  by-laws, 
the  first  article  of  which    requires   that  the 

stockholders  "shall  subscribe  to  the 
703      constitution    and  by-laws  *iD  person, 

thereby  testifying  that  they  bind 
themselves,  their  heira,  administrators  and 
assigns,  to  be  governed  and  bound  by  the 
articles  of  association  herein  contained." 
Both  sets  of  signatures  were  proved  to  be 
genui 


By  the  constitution  and  by-laws  it  is  pro- 
vided (inter  alia)  that  every  stockholder 
shall  pay  five  dollars  for  every  hundred 
dollars  he  may  subscribe,  at  the  time  of 
subscribing,  or  at  such  time  as  the  board  of 
directors  may  fix,  and  shall  secure  such 
part  of  the  eubscriptioti  as  may  not  be  paid 
■n  hand,  by  a  lien  on  real  estate:  that  de- 
positors for  ninety  days  shall  be  entitled 
to  receive  three  per  cent,  after  the  fin  t  ten 
days,  and  for  one  hundred  and  eighty  days, 
four  per  cent.  :  that  the  bank  shall  not  be 
considered  bound  to  pay  any  deposits,  un- 
less the  certificates  for  such  deposits  are 
surrendered  when  payment  is  demanded : 
that  the  funds  of  the  bank  shall  be  applied 
to  the  discount  of  notes,  drafts  and  other 
negotiable    securities;    but    that   no    paper 

shall  be  discounted,  having  a    longer   time  ».  ..~..-  ..... —  ..,  —  -- —  — ». 

to  run    than    four   months:  and   that    the  period  aforesaid  is   167^9  <^)^)^)n|^ 


board  of  directors  shall  have  authority  to 
prescribe  the  form  of  stock  certificates,  and 
the  difl'erent  kindsof  certificates  of  deposit. 
IIJ.  Certain  deeds,  certified  as  duly 
recorded  in  the  counties  of  Harrison  and 
Monongalia,  by  which  the  defendant  Homer 
and  the  other  parties  named  in  the  present- 
ment, reciting  their  subscriptions  for  stock 
of  the  Middletown  savings  bank,  severally 
convey  diflerent  parcels  of  land  to  a  trus- 
tee, for  the  purpose  of  securing  the  payment 
of  the  instalments  to  become  due  on  account 
of  their  said  subscriptions. 

IV.  Certain  proceedings  of  the  board  of 
directors  of  the  Middletown  savings  bank, 
commencing  the  17th  of  February  1840  and 
terminating  the  3d  of  April  1840,  whereby 
it  appeared  that  on  the  21st  of  February, 
the  six  original  directors    (being   the    six 

persons  named  in  the  act  of  incorpors' 

704  tion)  elected  the  defendant  Horner  *as 
the  seventh  director;  and  that  on  the 

same  day,  C.  C.  Vanzandt,  one  of  the  di- 
rectors, was  by  the  board  elected  president, 
and  James  O.  Watson  appointed  cashier. 
The  qualification  of  the  six  original  di- 
rectors and  of  the  cashier  was  proved  by 
the  testimony  of  a  justice  of  the  peace  of 
Monongalia  county,  who  admininstered  to 
them  the  oath  of  office ;  and  as  to  the  de- 
fendant Horner,  the  minute  shewing  his 
election  as  a  director,  states  that  he  ap- 
peared and  was  sworn  according  to  the  by- 
laws. Ria  appointment  and  qualification 
as  a  director  were  also  proved  by  other  evi- 
dence. In  the  minutes  of  the  3d  of  April 
1840,  there  appears  the  following  entry: 
"It  is  agreed  by  the  board,  that  they  issue 
no  certificates,  only  on  the  actual  deposits 
of  money."  All  these  proceedings  of  the 
board  are  signed,  from  day  to  day,  with  the 
name  of  C.  C.  Vanzandt. 

V.  The  testimony  of  James  O.  Watson, 
cashier  of  the  savings  bank.  This  witness 
proved,  that  he  has  been  acting  as 
the  cashier,  and  C.  C.  Vanzandt  as  the 
president  of  the  Institution,  ever  since  tbey 
were  respectively  appointed.  That  the 
bank  commenced  operations  on  the  2£th  of 
March  1840,  by  receiving  deposits.  That 
the  said  bank  is  located  at  Middletown  in 
the  county  of  Monongalia,  where  all  the 
books  and  papers  belonging  to  the  institu- 
tion have  at  all  times  been  kept  by  the 
witness,  and  where  all  its  businses  opera- 
tions, of  which  hehasany  knowledge,  have 
been  transacted.  That  from  the  time  the 
bank  commenced  operations,  up  to  the  27th 
of  May  1840,  it  has  received  on  deposit,  in 
specie  and  bank  notes,  6580  dollars  87  cents, 
exclusive  of  sums  loaned  to  and  deposited 
by  borrowers  from  the  bank;  and  the  total 
amount  of  certificates  of  deposit  issued 
within  that  period  is  17S40  dollars;  the 
difference  between  the  amount  of  cer- 
tificates issued  and  the  amount  deposited 
by  others  than  borrowers,  having  l>eea 
issued  upon  deposits  made  by  borrowers 
from      the      institution,      or      by     persons 

in      whose      favour      the      borrowers 

705  'drew  checks.    That  the  total  amount 
of  loans  made  by  the  bank  within  the 
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That  the  loanm  made  bj  the  bank  are  Bome- 
times  on  notes  under  seal,  parable  to  the 
bank,  executed  bj  not  leas  than  two  obligors, 
and  at  other  times  on  negotiable  notes 
payable  at  other  baaks.  That  the  loans 
arc  generally  at  sixtj  and  ninety  days. 
That  it  is  not  the  practice  of  all  the  bor- 
rowers to  deposit  the  amount  loaned  to 
them  by  the  bank,  and  take  certificates  of 
deposit  for  the  same;  but  a  majority  of 
them  have  done  so;  it  is  left  to  their  discre- 
tion to  do  so  or  not.  That  it  is  the  practice, 
when  a  loan  is  made,  to  retain  the  interest 
upon  the  sum  loaned,  for  the  time  that  the  bor- 
rower's note  has  to  run,  and  to  pay  out  to  the 
borrower  the  amount  of  his  note  except  the 
sum  so  retained  for  interest.  That  when  a 
borrower  deposits  the  money  borrowed,  it  is 
the  practice  to  give  him  certificates  for  only 
the  exact  amount  so  deposited,  not  including 
interest  on  the  deposit  for  the  time  thecertifi- 
cate  has  to  run  before  it  is  payable  :  though, 
by  the  by-laws,  depositors  are  entitled  to 
interest,  the  rate  of  which  depends  upon 
the  time  for  which  the  deposit  is  made. 
That  a  note  of  the  defendant  Homer  for 
SOO  dollars  was  discounted  by  the  directors 
on  the  3d  of  April  1840,  but  the  money 
was  not  paid  over  to  him  until  the  10th,  on 
which  day  he  was  paid  the  sum  of  492  dol- 
lars 17  cents  ;  and  on  the  same  day  he  de- 
posited 49S  dollars,  and  took  certificates 
therefor ;  a  portion  of  which  deposit,  the 
witness  presumes,  was  the  same  money  that 
he  had  received  upon  the  discount  of  his  note. 
That  the  only  deposits  ever  made  by  the 
said  Horner,  besides  the  one  above  stated, 
were  10  dollars  deposited  the  27th  of  March 
1840,  and  50  dollars  paid  on  his  subscrip- 
tion for  stock.  That  since  the  bank  com- 
menced operations,  J.  S.  Chisler  has  depos- 
ited 7552  dollars  37  cents,  a  portion  of  which 
was  the  proceeds  of  checks  Riven  to  him  by 

other  persons  for  notes  discounted. 
706      "That  these  checks  were  paid  to   the 

said  Chisler  in  bank  notes  and  specie  ; 
of  which  the  witness  presumes  that  a  por- 
tion, but  not  the  whole,  was  deposited  by 
him.  That  certificates  of  deposit  were  is- 
sued in  favour  of  the  said  Chisler  to  the 
amount  of  about  6965  dollars ;  for  the  resi- 
due of  his  deposits,  no  certificates  were 
issued,  but  the  same  was  placed  to  his 
credit  on  the  books  of  the  bank.  That  all 
the  certificates  of  deposit  issued  by  the  bank 
have  been  for  sums  of  five,  ten,  and  twenty 
dollars,  payable  in  current  notes,  and  all 
of  them  at  six  months,  except  an  amount 
of  about  120  dollars,  which  were  intended 
to  be  made  payable  at  six  months,  but  by 
mistake  were  not.  That  all  the  said  certifi- 
cates were  with  copperplate  or  other  engrav- 
ings, partly  printed  and  partly  written,  each 
being  filled  up  by  the  officers  of  the  bank.* 
That  the  bank  never  paid  out  its  certificates 
ofdepositas  money.  That  borrowers  always 
receive  in    money,  by    themselves  or  their 

■The  witness  prodnced  one  of  the  certlflcates  as  a 
spcdmen  ;  and  It  Is  referred  u>  as  annexed  to  ttie 
record  :  bat  It  became  detacbed.  and  1b  lost.  It  was 
no  doabt  similar  to  the  one  set  out  In  Ibe  preseot- 
ment.— Note  la  OriKlnal  Edition, 


agents,  the  proceeds  of  their  notes  discounted, 
which  they  sometimes  take  away  without 
making  any  deposit ;  at  other  times  they 
deposit  the  whole  or  a  portion  of  the  money, 
□r  a  sum  greater  than  the  whole  proceeds  of 
the  discounted  note;  and  at  the  time  of 
making  the  deposit,  or  at  some  subsequent 
time,  they  receive  certificates  for  sucb  por- 
tion of  the  sum  deposited  as  they  require, 
which  are  made  payable  to  the  depositors, 
and  delivered  to  them,  their  order,  or  their 
agents.  That  the  sum  of  I36S  dollars  SO  cents 
has  been  paid  in  by  the  stockholders  on  their 
subscriptions,  which  is  included  In  the 
estimate  of  deposits  made  by  others  than 
borrowers;  but  upon  sums  so  paid  in  by 
stockholders,  no  certificates  of  deposit  were 
ever  issued.    That  on  the  10th  of  April, 

707  the  bank  discounted  a  note  *of  300  dol- 
lars for  W.  Everett,  who  had  not  pre- 
viously deposited  any  money ;  the  proceeds 
of  which  note  were  paid  in  bank  notes  and 
specie,  to  D.  D.  Wilson,  to  whom  Everett  had 
given  a  check  for  the  same :  and  on  the  11th 
of  April,  Wilson  deposited  170  dollars  in 
Everett's  name,  and  received  certificates  of 
deposit  therefor,  payable  to  Everett.  That 
on  the  same  11th  of  April,  Wilson  deposited 
600  dollars  in  the  name  of  A.  T.  Smith,  and 
640  dollars  in  the  name  of  Elias  Smith,  and 
took  certificates  of  deposit  in  their  names 
respectively,  for  corresponding  amounts;  and 
the  witness  presumes  that  the  balance  of  the 
proceeds  of  Everett's  note  was  a  part  of  the 
money  deposited  in  the  name  of  said  Smiths. 
That  on  the  10th  of  April,  the  bank  discounted 
for  the  said  A.  T.  Smith  a  note  of  SOO  dollars, 
and  for  the  said  Elias  Smith  a  note  of  like 
amount  ;  the  proceeds  of  which  notes  were 
paid,  on  the  11th  of  April,  to  the  said  Wilson, 
upon  the  checks  of  the  said  Smiths.  Witness 
believes  that  Wilson  deposited  In  the  bank,  on 
the  11th  of  April,  the  same  money  he  received 
from  it  on  that  day.  Neither  of  the  Smiths 
had,  previous  to  the  11th  of  April,  made  any 
deposit  in  the  bank,  except  of  moneys  paid 
on  their  subscriptions  for  stock,  for  which 
they  received  no  certificates  of  deposit.  That 
on  the  10th  of  April,  the  bank  discounted  for 
J.  P.  Wilson  a  note  of  1000  dollars;  that 
Wilson  had  not  previously  made  any  deposit ; 
but  on  that  day  he  deposited  1500  dollars,  and 
certificates  of  deposit  were  issued  to  him  for 
that  amount.  Witness  is  satisfied  in  his 
own  mind,  that  the  said  J.  P.  Wilson's  deposit 
of  1500  dollars  on  the  10th  of  April,  consisted 
in  part  of  the  money  which  the  bank  paid 
to  him  on  discounting  his  said  note. — Being 
asked  whether  the  depositors  who  were  not 
borrowers  received  certificates  of  deposit  for 
the  precise  amount  of  the  sums  deposited,  or 
were  in  any  way  compensated  by  the  bank 
for  the  interest  upon  the  certificates  of  deposit 

for   the  time   such  certificates   had  to 

708  run?     witness    •answered,    that     they 
only  received  certificates  for  the  actual 

amonnt  deposited;  and  that,  for  about  2092 
dollars  of  such  deposits,  no  certificates  at  alt 
had  been  issued. 

VI.  The  testimony  of  Jesse  Flowers ;  who 
proved,  that  the  defendant  Homer,  in  a 
conversation  with  the  witness,  stated  that 
he  believed  it  to  be  common  for  the  borrowers 
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from  the  bank  to  deposit  the  money  borrowed, ' 
and  take  certificates  of  deposit  for  the  same  ; 
that  the  bank  did  not  loan  certificates  of 
deposit ;  and  that  it  was  discretionarj  with 
the  borrowers  to  deposit  the  money  they  re- 
ceived, or  not.  Witness  thinks  he  has  seen 
as  much  as  100  dollars  of  such  certificates  in 
circulation  in  Harrtson  county ;  and  they 
circulate  as  currency. 

VII.  The  testimony  of  Walter  Everett ; 
who  proved,  that  baving  enquired  of  the 
defendant  Homer  how  loans  were  to  be 
obtained  from  the  Middletown  bank.  Horner 
informed  him  that  the  bank  loaned  nothin;; 
but  real  money,  but  if  a  borrower  wished  to 
be  friendly  to  the  institution,  he  could 
deposit  the  money  so  borrowed  with  the 
cashier,  and  take  certificates  of  deposit  for 
the  same ;  that  it  was  optional  with  the 
borrower  to  take  the  money  away  or  deposit 
it.  Witness,  having  executed  a  note  for 
300  dollars,  with  W.  Johnson  his  surety, 
payable  to  the  savings  bank  at  Middletown 
in  90  days  after  date,  went  with  the  note  to 
Middletown  from  his  residence  in  Harrison 
county,  on  the  10th  of  April  1840  ;  and  being 
Informed  by  mr,  Watson  the  cashier,  that  he 
could  not  be  accommodated  that  eveninK,  as 
the  bank  bad  just  got  its  paper,  and  had  not 
filled  it  up,  and  others  were  to  be  accommo- 
dated before  him,  he  left  his  note  in  the 
bank,  and  gave  to  the  cashier  a  check  in 
favor  of  D.  D.  Wilson  for  the  proceeds  of 
the  note  in  case  it  should  be  discounted, 
requesting  said  Wilson  to  attend  to  hi* 
business  for  him.     Witness  left   Middletown 

that  day,  and  returned  to  his  residence 
709      in   •Harrison   county.     Two    or   three 

days  afterwards,  he  called  upon  Wilson 
(who  also  lives  in  Harrison),  when  Wilson 
paid  him,  in  certificates  of  deposit  issued  by 
the  said  bank,  290  dollars  ;  giving  him,  for 
the  balance  of  the  proceeds  of  his  note,  his 
(Wilson's)  own  memorandum.  The  cer- 
tificates of  deposit  which  witness  received, 
he  paid  away  as  money.  Part  of  these  cer- 
tificates were  issued  in  witness's  name,  and 
part  in  the  names  of  others. 

VIII.  The  defendant  Horner  admitted, 
that  be  passed  and  put  in  circulation  in  the 
county  of  Harrison,  certificates  of  deposit 
issued  by  the  said  Middletown  savings  bank 
in  favour,  amounting  to  about  60  dollars. 

And  the  foregoing  was  all  the  evidence  in 
the  cause. 

Whereupon  the  circuit  court,  with  the 
consent  of  the  defendant  Horner,  adjourned 
to  the  general  court  the  following  ques- 
tions :  1.  Will  the  evidence  taken  in  this 
cause  in  support  of  the  presentment  of  the 
grand  jury,  authorize  the  filing  an  Informa- 
tion under  the  provisions  of  the  first  section 
of  the  act  of  the  assembly,  entitled  "an  act 
more  effectually  to  prevent  the  circulation 
of  notes  emitted  by  unchartered  banks," 
passed  February  2*,  1816  7  2.  What  order 
ought  the  court  to  make  in  the  premises  ? 

The  cause  was  argued  in  the  genera!  court, 
by  the  attorney  general  for  the  common- 
wealth, and  G.  H.  Lee  for  the  defendant. 

The  general  court  responded  as  follows  : 
"  This  court  is  unanimously   of  opinion  and 


doth  decide,  that  the  evidence  taken  In  this 
cause  is  sufficient  to  authorize  the  filing  an 
information  against  the    defendant    James 

Y.  Horner." 


The   IHt  SI 


the  act  of  February  It.  isift 
enacts,  "that  tt  shall  not  be  lawful  for  aay 
710  association  orcompan;  not  bavins  a 'charter 
incorporating  such  association  or  comiiaDy 
with  antborlty  to  deal  or  trade  as  a  bank,  now 
formed  or  Id  belag.  or  which  hereafter  may  be 
formed  wltbln  the  limits  of  tbls  comnioowealtb,  for 
the  pnnioBe  of  dtsconDtlnr  notes,  bills  or  otber 
securities  for  the  payment  of  money  or  other  valu- 
able thing,  and  IssolnB  notes,  draf  is  or  blUa.  whether 
payable  to  order  or  bearer,  or  any  other  securities 
for  the  payment  of  money  or  other  valuable  thine, 
in  the  name,  or  on  account,  or  for  the  beneflt  of  any 
such  asaoclallon  or  company,  or  otherwise  for  the 
purpose  of  deallnE.  tradlntcorcarryluKon  buBlness 
as  a  bank,  to  commence  or  continue  the  disconnt- 
Ina  of  any  notes  or  bills,  or  other  securities  for 
the  payment  of  money  or  any  other  valuable  thins, 
or  the  IssulDB  of  any  notes,  drafts  or  bllU,  or  other 
secnrities  for  the  paymentof  money  or  otber  valua- 
ble thlna.  or  such  dealing,  trading  or  carryiae  on 
business  an  a  bank  :  and  every  member,  otnceror 
agent  of  any  such  company  or  assoclailou  that 
may  so  commence  or  continue  such  discounting  or 
issuing  of  notes,  drafts,  bills  or  other  secnrities. 
or  the  dealing,  trading  or  carrying  on  hnslness  as 
a  bank,  shall  be  held  and  taken  to  be  guilty  of  a 
misdemeanour,  and  upon  coaviction  thereof  on 
Indictment,  information  or  presentmenL  shall  t>e 
liable  to  l>e  Bned  at  the  discretion  of  the  lury.  In  a 
sum  not  less  than  one  hundred  nor  eiceeding  Bve 
hundred  dolUra.  And  if  any  snch  company  or 
association,  or  any  president,  manager,  cashier,  or 

[Ion.  shall  pay  out,  deliver,  put  in  circnlatton.  Or 
issue  any  note,  draft,  bill  or  other  security  for  the 
payment  at  money  or  otber  valuable  thing,  pur- 
porting to  promise,  order,  reqnestor  stipulate  tl 


itof  n 


■  other 


lable  tl 


behaif  of  SI 


other  valuable  thinir  is  payable,  by  or  on 
ny  or  axsociatlon,  or  any 
person  or  persons  as  agent  or  agents  thereof,  each 
member,  oncer  and  agent  thereof  shall  be  In  like 
manner  liable  to  the  same  penalty,"  IRev.Oode. 
ch.  306,  p.  111. 

By  an  act  passed  the  20th  of  March  1839  (Acts  of 
iSSI-!,  cb.  79,  p.  OB;  SuppL  to  Rev.  Code,  ch.  S1G.  p. 
886.)  tt  is  enacted,  "that  nothing  In  (he  aforesaid 
act  passed  on  the  24th  of  Febmary  1810  shall  be  so 
construed  as  to  prevent,  limit  or  In  any  manner 
control  the  savings  Institution  of  Richmond,  and 
the  Franklin  savings  Institntlon  of  said  city,  and 
other  institutions  of  like  character  and  purpose 
vrlthln  tbe  commonwealth,  from  receiving  money 
on    deposit,    granting  certlScates   for   tbe  same. 

or  drawing  for  their  own  funds  on  anyl>ank  or 
other  place  in  which  the  same  may  have  been 
deposited  :  provided,  that  nothing  herein  contained 
shall  be  so  construed  as  to  allow  the  instltatloBS 
aforesaid  the   power  of   emitting   or  circulating 

any  notes,  drafts  or  bills,  whether  payable 
711       to  order  or  bearer,  or  'any  other  security 

tor  the  payment  of  money  or  other  valuable 
thine,  in  the  name  or  on  account  or  for  the  beneflt 
of  the  said  institntlon.  or  to  dO'  any  othen  act  In 


ogic 


COHKONWBAXTH  V.  HORMEB. 


vlrtnre  bereof.  except  BQCti  as  are  before  berclti 

By  tbe  M  section  of  the  act  preacrlUar  reaeral 
renlaUoiu  for  tbe  Incorimratlon  of  sStIdKs 
Inatltntlona.  societies  or  bants,  passed  Harcb  £4. 
1SB8  (Acts  of  1SS8,  cb.  I08.  p.  n.)  It  la  declared  tbat 
tbe  board  of  directors  "shall  have  power  toreralate 
the  mumerof  maldnBaDd  recelvlne  deposits,  tbe 
form  of  certificates  of  deposit,  and  the  manDer  of 
transferrins  the  same."  Br  tbe  4tb  sectlOD.  "  any 
sa-Tlnss  iQBtttDtlon.  society  or  bank  sball  b«  capable 
of  recetvlnE   from  an;  person  or  persons  any  de- 


posit or  deposits  of  money,  and  »il  moneys  so  re- 
celTcd  sliall  be  Invested  In  stocks  or  otber  aecnrltles 
at  the  discretion  of  tbe  directors,  and  In  tbe  manner 
deemed  most  safe  and  beneficial."  By  tbe  Stb 
section.  "It  shall  not  be  lawful  for  any  savlnBB 
Institution,  society  or  bank  to  purchase  or  dlsconnt 
any  debt  or  claim  to  become  due.  at  a  rate  of  dis- 
count or  Interest  exceeding  tbe  rate  of  one  half  of 
one  oer  centum  for  thirty  days  :  and  all  contracts 
which  may  be  made  contrary  to  tbe  foreKolns 
proTlslonshallbeotterlynnll  and  void."— Note  la 
Original  Edition. 
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INDEX. 


CommoDweallb  v, 

ABSENT  DEBTOR. 
How  absent  debtor  must  proceed  t 
against  decree  in  fr — ' ' ' 


)f  stolen  soodH  Is 
■y.    See    Rec  ■   - 

Smltb  V.  Common  wealth.  Ml 

ACCOUNT. 

I.  Practice  on  bill  to  Impeach  settled  acconnt 

1.  A  bill  alleges  matters  as  srouQds  for  lmi)e»cli 

lair  or  setting  aside  a  settled  account,  and  all  o 

order  of  acconot  being  made,  proofs  are  adduced 
wblch,  tbougb  tbey  do  not  sustain  tbe  specifl-C  ob 
jecllons  taken  iQ  the  bill,  ascertain  ihat  the  nettle 


Heij).  altboQEh.  accoi 
amebd  hla  bill,  and  a 


tbei 


LDd  permit  tbe  plaloilfl  ii 


„  ._ ce.  In  like 

manner  as  If  tbey  bad  been  noticed  by  Ibe  bill, 

Sbugart'B  adm'r  v.  Thompson's  adm-r.  *S4 

e.  In  such  case,  If  the  defendant  object  tbal  he  Is 
surprised  by  tbe  new  oblectlons  to  tbe  account, 
the  court  may  and  ought  to  give  him  lime  to  com- 
bat them  :  and  If  be  nrge  the  privilege  he  would 
bave  by  answer  to  an  amended  bill,  to  explain  and 
defend  the  account  In  these  respect,  Ihat  privilege 
may  and  ought  to  be  secured  u>  blm.  by  allowing 
him  to  me  bis  andavU  containing  such  eiplana- 
lloQ  and  defence,  and  by  glrlng  to  sncb  amdavll 
the  like  credit  and  eUect.  as  bis  answer  containing 


!T  would  b- 

1.  J- 


DUtled  u 


4U 


title  of  the  complalnai 


-a  against  blm  In 


1.  tbe  Bum  of  which  is  the  p 


It  be  disturbed.    See  CompromUe  No.  l 


'  Lapse  of  time  No.  t.  S.  and 
aker  v.  Morris's  adm'r, 

ACTS  OF  ASSEMBLY. 
See  Statutes  cited  and  construed. 

•ADMINISTRATION. 
See  Executors  and  administrators, 
ADMISSION. 


I.  Wb at  possession  by  mortgagor  w 


the  property  liable   to  his   creditors 
mortgagee.    See  Detlnae.  and 
Rose's  adm'x  v,  Bnrgess. 
S.  What  is  a  saDlcleut  resumption  o 


operation  of  trustee's  < 
No.  £.  and 

PownalT.  Taylor,- 


n  of  land  will  not  prevent  the 
, g^g  Conveyance 


.  below,  ..._.       _ 

notice  of  the  court,  and  Ibousb  thi 
opportonlty  to  apply  to  tbe  com 
creein  that  particular,  he  did  n 
alteration:  upon   appeal   to  this 


case  where  It  might  h 
■-•'-' -if  then 

way  brought 


mple 


lebts 


ourt.  Hiu>,  the 

remanded,  with  direction 

proflts.  if  such  alterations  be  asked. 

reasonable  time. 

jf  Judtrmeut  affirmed  on  lands  of  debtor: 
aureiy  In  the  api>eal  bond:  and  rights  of 
if  debtor.    See  Judgment  No.  2,  and 

AGENT. 


See  Contract 


Proceedings  ai 


eclaratlon  Is  Sled,  ought  to  be  regularly 

9S  by  cons 
,  ..  If,  wlthoi 
judBment  be  e 
dan t  because  he 
:  amended  declai 

Couch  V.  Fretwell's  adm'r. 
ANNUITY. 
1,  At  what  period  annuities    bequeathed  Id  e 

lectancy  on  deatf  -— -■  -    ■■■ 

Refusa 


r.  Marshall  and  alher 


executors  to  set  apart  so 

much  of  bis  property,  not  specially  beqaeatbed.  as 
they  may  think  suiUclent  to  produce  a  clear  annual 
Income,  by  rent  or  Interest,  of  aooo  dollars,  which 

Ing.  viz,  the  Hum  of  KO  dollars  annually  to  his 
Bisters  and  niece,  to  be  paid  to  each  of  them  for  and 
during  her  life.  The  eiecutors  fail  to  set  apart 
properly  as  directed,  and  die  largely  Indebted  to 
tbe  estate,  and  wholly  Insolvent.  In  a  salt  by  one 
of  the  annuitants  against  tbe  administrator  de 
bonis  Don.  she  claims  not  only  tbe  principal  which 
thp  i^iecutors  failed  to  pay  her,  bnl  interest  ttaere- 
Hbld,  to  decree  for  such  Interest  against  the 


reby  dl 


-e  bonis 

le  of  tbe  residuary  devisees  and 

.  Adams's  adm'r. 
ANSWER, 
defendant  may  be  compelled  I 


Adams's  adm' 


Baker  v.  Morris's  adm'r. 
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APPEAL  BOND. 

RiKbU  of  BDretr  In   appeal  bond  who  h: 

715     utiafled  tbe  ludBineTit  after  amrmance.     'Si 

JndBineat  No.  2,  and 

M'ClUDS  V.  Beime.  tM. 

APPELLATE  JCHISDICTION. 

I.  When  an  appeal  from  decree  Ih  not  tbe  prop< 

mode  ot  redregs.    See   PorelBH  atiacbment  Nu. 

'   '  lecree  will  bi 

See  Interest  No. 


ViKomxA  Kbpohts,  Annotated. 


Heu>.  tb is  point,  nothavii 


Improiwr  pi 
made  In  tbe 

Kose'Hail 

See  Partlea  to  Hulli  No.  B.  a 
Uoore'sadin'r  v.  Georse's 

B.  What  Is  no  ground   to  :_ 

decree  for  sale  of  land.    See  AHIrmance  N 


e  later! oca tory 


of  araembly.    See  Legla 


ssemblv.    See  SUtutes  cited  and  c< 


B.  tjuention  whether,  m  virgiQia.  aBsurapaii  can 
be  maintained  on  a  promiSHory  note,  wltbont 
aTerrlna  a  coDBlderatlon  in  the  declaration.  Per 
Tlx-krb.  F.  and  Parker.  J.,  tbe  action  cannot  be 
maintained.  STANARi}and  Cab«u..  J.,  contra. 
Jactson  V.  Jackson,  MH 

U.  Evidence. 
8.  When  assamp^lt  for  money  bad  and  received 
may  be  maintained.    See  Sale  No.  S.  and 

Taylor  v.  Cooiwr.  Sl7 

t.  Wben  aRsnmpHlt  for  a 
will  not  lie.  fur  tbe  want  o 
tlonary  oDIcers.  and 

BurioD'a  ei'or  v.  BnrtoD'a  adm'r.  GST 

6.  Question  nt>on  the  evidence.  In  an  action  for 
(oodB  fnmlabed  a  third  persOD.  whether  or  no  aacb 
third  perKon  waH  responsible  to  Ibe  plaintiff. 

Ware  v.  Stepbennoa.  lU 

<L  What  Is  a  collateral  promise,  reonlred  to  be 
In  wrllloK.    See  Contract  No.  I.  and  S.  C        IW 

7.  What  promise  of  eiecatur  In  valid  thoutrb  not 
in  wrllinB.  See  Eiecntors  and  admlnlstratorB  No. 
3.  and 


ASSIONMENT, 


1.  Wbat  assignment 


volantary    bond  and  trust 

deed  is  valid  aKalnst  obUsor. 

1.  Tbeobtlsee  In  abondaecnred  by  a  deed  of  tmat, 

makes  a  deed  tranaferrloE  tbe  bond  and  deed  of 

tmat  for  tbe  benedl  of  his  creditors.    Afterwarda. 

of  tbe  oblliror.  tbe  oblleee  slrns  a 


nnder  the  asslEnment. 


appeals  affirmed  t1 


e  obllBor 
d  those  claim  Ins 


n.  Wbat  asslrnment  is  In  valid  for  f  rand  ol 


Ulbbooa  V.  Jackson, 

III.  Snit  In  ecinity  by  asaiiti 
3.  In  every  case  of  a  bill  In  eoultv 
for  the  plaint  I 


iklng  relief 
riirhta  of  another, 
.y,  and  the  axsisn- 


and  the  production  and  proof  of  the  asslEnincnt 
can  only  be  dispensed  wlib  by  the  admlaaloo  thereof 
by  tbe  asslenor  and  tbe  parties  axalnst  nhom  tbe 
relief  la  aonght. 

Corbln  V.  Emmerson,  MS 


e  in  substance.    See  Declaration  No. 

Maynard's  ex'x  v.  H'Candish  and  others,  iiB 

ASSUMPSIT. 

I.  Declaration. 

I.  A.  declaration.    hav1n»  two  connts  which  art 

effect:  that  tbe  defendant  employed  tbe  plaintiff 


e  tron 


iHOtbi 


Id.  and  tbe  plalallH 

Ingly  received  from  D.  O.  for  the  defendant,  the 
Bald  qaanclty  of  bar  Iron,  and  delivered  tbe  same  to 
the  defendant,  bnt  the  defendant  afterwards 
denied  that  be  bad  antborlzed  tbe  plaintiff  to  re- 
ceive tbe  same,  and  also  denied  that  tbe  plaintiff 


ffether  refused 


tiff  paid;  by  n 


tbe  said  hi 
'   aaalnst 


INDEX 

,  and  atto- 


f  privity.    See  Eevoln- 


Jolllnati 
1.  Discove 


if  new  promise,  to  avoid  s 


Piatt  V.  Howland.         "  607 

ATTORNEY  AND  CLIENT, 

What  communication  may  be  proved  asalnst  client 

Case    in    which,    under    tbe    particular   circum 

mortiragee   t    ' ' 


had  been  paid,  and 


I  the 


:   debt 


BASTARD. 

It  evidence  Is  admlsssble  on 
,    See  Legitimacy,  and 


.  Morris's  adm'r. 
BILL  OP  EXCEPTIONS. 
Wbat  objection  will  not  be  passed   i 


BILL  OF  REVIEW. 

}rs  v.  Woodcock's 
BOND. 


;w  evidence  o 
Dunbar's  ex 


See  Decree  No, 


Terrell  y,  Iml>oden 

>nd  ot  marshal    la   ( 

eclaralion  No.  4.  and 

Maynard's  ez'x  v,  I 


ViBOIMIA  RBPOBT3,  AmaOTATSD. 


Se«  Dlacoverr  No.  l. 


>  rccrel  preaamiitloD   of  parment. 


Baker  t.  Morris's  idln'r, 


1  relief  In 

le  No.  t,  8,  and 

8.  C.        — 


tifi.  of  a  bond.    See 


lag  boDd.  BQd 

Spencer  T.  Pllcber,  400 

BOUNDS  BOND. 

OoDcemlDE  subroratloD   of  Buretles  Id   boanda 

bond  glTen  by  principal  In  etecatlon  to  one  of  »eT' 

eral  original  snrecles  lademnlBed.  see  Principal  and 

surety  No.  3.  and 

Qlrena   and  ottiers  v.    Nelson's  ex'or   and 
otben.  M 

BREACH. 
Wbat  asslromeiit  Is  defective  la  sDbstance.   St 
Declara,tloD  No.  4.  and 

Mayoard's  ex'x  v.  M'Candllsb  and  otbeis,        110 
CANCELLATION. 


A  f  atber  b: 
shortU      ■ 
deed  t< 


:d.  wllh  dealim 
-  --more  It  to  tbc 
isLiL  ibe  Bon^ 


draysoaB  v.  Richards.  ET 

CERTIFICATE. 
1.  When  special  verdict  may  be  aided  by  clerk's 
cerllllcate.    See  Special  verdict  No.  S.  and 

Pownal  V.  Taylor.  ITS 

i.  What  la  comprised  In  eertiflcate  of  verdict 
on  Issne  oat  of  chancery.  See  Issue  outof  chancery 
No.  2.  and 

WaUlns  and  wife  v.  Carlton.  BIO 

CHARQE. 
What  IB  a  mere  cbinre  on  land,  not  a  coudlUon 
tor  breacb   of  which   grantor  may   reenter.    See 
Conveyance  No.  I.  and 

PowncU  V.  Taylor,  ITS 


a  valid  executed  alft  of  a 
;x'ors  V.  Woodcock's 


It  Is  valid  as'alnst 


f  resldoary  beqne 


No.  S.  and 

Danbar's  ex'ors  v.  Woodcock's  ei'or.  an 

CHOSE  IN  ACTION. 
What  Is  a  valid  executed  sift  of  a  bond.    See  Olft 
Dunbar's  ei'ora  V.  Woodcock's  ex'or,  Sn 

CIRCUIT  SUPERIOR  COURTS. 
L  When  ludre  awardlnr  Injunction  cannot 

1.  The  4lHt  aectlon  of  the  circuit  superior  court 
'e,  ch.  IW,  Brlvlne  larlsdlctlon 


ceedlnifB  apprehended  o 


□  the 


crk  of 


had.  Elves  the  iuage  Inrlsdlclion  o 

Inlunctlon.  not  to  hear  and  detei 

Randolph's  ei  '  '     '"  ' 


.of  James  City 


if  the  circuit  snpe- 

:oaaty  of  Charlotte, 
lotlnluc    -■ 


of  James  City  belnr  founded  on  It.  were  without 
anihorlty  and  errooeons.  S.  C       M6 

718        '11.  Eiamlnatlon  of  Inrors  on  voir  dire. 

I.  Power  of  circuit  couru,  In  triala  for  fel- 


r  dire.    See  Jnrora 

ns 


Stockiey. 

CLEBK. 
When  special  verdict  may  be  aided  by  Clerk's  eer- 
tiflcate.   See  Special  verdict  No.  t,  and 

Pownal  V.  Taylor.  11* 

CLIENT. 
See  Attorney  and  cllenL  and 
Lyle  V.  HlB»lnbotham.  *  • 

COMMISSIONER'S  REPORT. 
What  decree  Elvinir  interest  upon  Interest  will  be 
reversed,  thouab  foanded  on  account  reported  by 
commissioner  to   which   there  was  no  exception. 
See  Interest  No.  T.  and 

Dunbar's  ex'ors  V.  Woodcock's  ex'or.  dM 

COMMON  SDLB. 
Effect  of  common  rule  in  ejectment  bron^bt  by 
one  tenant  Id  common  aaalust  another.    See  Eject 
ment  No.  1,  and 

Taylor  and  others  v.  Hill,  W 

COMPANY. 
What  corporate  company  Is  not  liable  to  action. 
See  Northwestern  tnrpplke.  and 

Sayre  v.  Northwestern  taraptke  road.  4H 

COMPENSATION. 
What  deficiency  in  the  quantity  of  land  sold  will 
compensation.   See  Vendor 


not  eutitle  vendee 


COMPROMISE. 
I.  What  will  be  Bpeciflcally  ei 
What  afrreement  amouE  heirs,  to  abide 


Lncketts  v.  Lucketts. 

It.  WbatwntnotbeseiaBlde. 
t.  Articles  of  agreement  are  several  tim< 
:tween   Cbe  same  parties,  each  for  the  >i 


.__   ._. ._..;t  of  land.    The  ar- 

occasloDB,  Import  tbat  a  eood  and 
1  to  be  made  by  a  speclded  time,  and 


that  the  vendee  Is 

incumbrance  is  maae.  in  some  oi  uie  arucjes  it  is 
stated,  that  the  veoden  la  to  pay  In  one  montli  after 
such  title  Is  made:  and  on  one  occasion  the  articles, 
after  mentioning  tbat  the  money  Is  to  be  paid  so 
soon  an  sacb  title  Is  made,  and  after  spedfyinc  tlie 
time  when  the  title  Is  to  be  made,  proceed  to  state 
that  if  the  vendee  pay  sooner,  be  Is  to  have  Interest 
for  the  amount  paid,  and  peaceable  posaesaion  of 
the  land  nntll  the  obllaatlou  Is  compiled  with.  By 
virtue  of  these    stlpular' 


es' 


title  is  made  him  free  of  iucnmbrance- 


clalm  Is 
romlse  as  well  a 


condition  for   t 


articles  of  sale,  and  allow 


-  V.  Thompson's  adm'r, 


CONDITIONAL  SALE. 
I.  whatls  a  conditional  sale, pota 
I.  A.  being  In  wanl  of  money.  B,  his 


irt«a«e. 
which  the  latter  refnses,  bat  says  he 


indition  that  A.  will 


lOOO  Is  fixed  on 
that  if  A.  will 


writes  accordlnal' 
A.  IC  eipreases  oi 
ot  U»S.  Va  ceaca.  v\ 
and  Hold  ibe  ala« 
tlons.  to  wit :  tf  A. 

wltli  lawful  Inter 


ViKQUTu  Rbpoxts,  Annotatbd. 

■   tlon  waa  an  absolute  Bale,  ni 


December,  lie  oSUbch 
tbesnm  uf  Isoe.  ii  cei 
to  deliver  to  C.  Ibe  si: 
Utle.  A.  fallluK  to  m 
setti  of  December,  C. 


from  tbe 
;  but  If  A.! 


•aoa-ii 

wblcb  He  I 


Y  redee 


islon  of  tbe  slave, 
la  a    conditional 

i  It  la  a  moFtsare. 
g  tbe  t3ti8.e9  c'Dtr 

TOCKBa 


t  rale  li 


See  Ejectment  : 


M'Alexaaderv.  Hi 
-   —       of  con«   - 

Taylor  and  otbers  t.  Hill. 

CONTINDANCE. 

What  refnsal  of  contianance  Is 

I.  Ad  action  of  slander  Is  commenked  oti  tl 

of  July.  In  a  circuit  court:  but  the  judie  o 

conrt  belns  related  to  one  of  tbe  parties,  an 

!■  eniereil  on  the  arch  of  September,  by  cnna 

On  theSOIb  of  November,  a  motion  i) 
COODtY  conrt  for  a  contlnuanri..  nn  th 
then 

nes»  for  some  time  urevtoua,  ana  was  ntlil  sc 
lined,  ao  that  he  could  not  attend  to  tbe  ca 
person  and  prepare  bimaelf  for  trial:  and  it 
mltted  by  the  plaintiff's  counsel  that  auch  had 
and  aim  !»  tbe  Httuatlon  of  the  defendant. 
trial  being  nCTerthelew  urged,  the  court  la  dl 
on  tbe  motion  for  a  continuance,  and  tbe  same 
"J  Judgment  are  rem 


.    tbe    defendac 


„..    Hbll. , 

e  defendant  to  trial, 

wbich  It  was  docketed  1 


^  Case  IQ  which  tl 
of  felon]-,  of  a 


a  prUouer  indl< 


piled  to  a  third  person,  I 
tbat  the  third  person  la 
who  sapplleft  the  articlea 

under  tbe  statute  of  fra 


<t  bind  unless  II 


IK     the  II  n 

Spencer  v,  Piichei 
t.  What  ia  acoQd'  ■ 
Conditional  aaleNi 


bond  No.  1.  and 


INDEX 

Drlgatre.    See  Sale 


See  MortBages  and 
Ftndlay&  Mitel 


ividlni 

hers  V  Cnmberland^  bank. 
ithont  relief  aBi 
ell  V.  Hlcltman, 
II.  Valldily. 


B.  What  promise  by  eiecntor  need  m 
ag.    See  EiecuCors  and  admlDiatratora 
CoiiiQssadmi V.  Row. 

10.  Whatlaa  collateral  undertaking   t 
lelnwrlling.    Seeaupra.No.  i, 

''-What  compromise  should  not  be  di 


Sbueart's  adm-r  v.  Thompson's  adm'r  4S4 

IS.  What  agreement  among  helra  wilt  be  specifl. 

cally  enforced.    See  Helra  No,  4,  and  "Pecia 

I.acketts  V.  Lucketts.  gn 

IS,  What  asBigninent  of  TOlunUry  bond  and  trust 

"^and    ^        against  obligor.    See  Assignment  No, 

Terrell  v,  Imboden  and  others,  bei 

U.  What  assignment  la  invalid  for  the  fraud  of 

assignee.    See  Fraudulent  alienations  No  a,  and 

Qlbbonay,  Jackson.  aai 

ORearaidmra  v.  Klaer,        ^""'"^  ^''-  '■  ^^ 

l?.S"i°7"""  '•  -""■<"'■  8"  <»".y- 

Powoal  T.  Taylor,  17* 

IJ,  What  alienation  of  a  slave  la  not  merely  vol- 
lUry.    See  EmaoclpaUon  No.  4.  and 

Ruddle's  ex'or  v.  Ben,  «» 

nl,T!I^.^ii^*'^''","?'*3f^^  conveying  cbattela  In 
QBt  la  valid  against  credltora  of  grantor.    See  Keg- 
Bryan  V.  Cole  &C..  ((T 
CONTRIBUTION. 


ceaalve  alienees 


CONVERSION. 

ion  of  testator  to  „ 

B  If    tbe  wbole  n 

Devisee    for    life  of  property  iaaured  has  no 
right  to    apply  insurance  money  to  rebuild.    See 


CONVE 

I.  What  Is  a  mere  cb 

Tbe  owner  of  a  tract 

ihew  In  fee.  anbject  to 

totthegrantor  and  t 

maintenani 


n  and  wife  and 


.  and  declares  that  t 


L  condition  that  such  it 


a  mortgage.    See  1 1 


V  R,  10  Leigh— 33 


r  as  of  bia  former 


n  it,  sells  it  accwdlng  to  the  provi- 

|.,;l;=<l:>yL.OO^IC 


TO  LEIGH 

Moaa  of  clic'  tmsL  and  c 


VnoniiA  RsPoxTS,  Ammotatbd.  INDEX 

a,nd  receive  tbe  blres  from  tbe  marstial  Dot  belns 

■      -iy  set  for  til. 

ard'sei'iT.  M'Candlteh  aDd  oUiere,        IIB 


'cbaser  aniler  tbe 
t  the  time  of  tbe 


Beilstry.  and 


song  V.  Rlcbards. 

IV.  KeglBtrT. 
It  reslslry  of  a  deed  _c 


Nortbwestern  ti; 
iayre  r.  Norlbw 

COUNSEL  AND  CLIENT. 
e  Attorney  and  client,  and 
:,vle  r.  UlKBlnbotbaiD. 

COVERTDKE. 
[ect  fD  accouatlDB  for  delay 
Olid.    See  Lapse  of  time  No,  1. 1.  ana 
Saker  v.  MorrlB'B  adm'r. 

CRIMINAL  PKOCEEDINGS. 


berlv 


•a  In  the  form  of 


e  iienalty  may 


i.  Evidence  in  mltleatlon  ol  damaces  in  Blander. 
See  SlinderNo.  2.aod 

Ltiicoln  V.  Chrlsmaa.  KB 

DEBT. 
Action  araloBt  mater  of  promlBBOry  note  payable 
at  a  speclfled  place.    See  Promissory  note  No,  !.  ■ 

ArmlBtead  v,  ArmlateadB.  b 

DEBTOR  AND  CREDITOR. 
1.  When  porchaser  o'^jporwagefl 


Findlay  A  M 


and  ti 


Lnotwithauudlni 
ts  No.  7.  and 


I.  WbatiHDOKi 
Itor  acalDflt  debtor.    Tiee  uecree  nu.  i.  ^uu 
Muore'a  adm'r  t.  George's  adm'r. 

DECEDENTS'  ESTATES. 
See  Executors  and  administrators. 

DECLARATION. 
1.  What  Is  not  a  count  In  tort,  bnl  a  eood  r:< 


aRgumiMlt  on  a  promissory   note.    See  Assumpsit 
No.  i.  and 

Jackson  v.  Jacksun. 
S.  DeclaratloD  against  mater  of  promissory  n 
payable  at  a  Hpeclfled  place.    See  Promissory  d 


)f  the  late  superior 


Defective  asslgHm 
i.  IQ  debt  In  a 

or  the  marsbaioi  LUC 

eery  for  tbe  district,  tbe  brea 
declaratlOEi  Is.  that  the  chancery  court  having, 
a  suit  therein  pending  In  which  the  relator  w 
defendanl.  made  an  order  directing  the  marshal 
take  poasesslc      '    -  ■'      '"   -    '"  ■•-.■•—. 

property  of  •' 


toot  poasesalon  of 

appear  by  refereui 
In  the  said  suit, 

Ivelii 


r>  and  hire  them  ont 


Ll  accordingly 


n  they  belonged,  and  who  was 


B.  Proceedings  after  le 
See  Amendment,  and 

Coacb  T.  Fretwell'a  adm'r. 


•DECREE. 

>  groand  for  delaying  decree. 
1  dlstrlbntee.  besides  making  tbe 


Ebta,  bat  she 


defenC 


t.  and  calls 


I  blm  t 


wbac    B.    dying,    and    the    cause 

so  far  from  being  Indebted  to  the  a< 
having  In  hlH  hands  anvesutewhe: 
any  part  of  tbe  debt  due  to  the  co 
himself  a  creditor  of  the  adminlst 
considerable  amount,  and  that  thi 
Is  Btlll  considerably  indebted  to  be 
tbat  she  has  a  Hen  upon       ~  ' 


wife   __  

termination  ol 

the  debt  due  t< 


ilatrator  bas  an  interest 
low.  would  be  InaaBlclent 


V.  George's  adm'r, 


i.  How  lands  aliened  by  ludgment  debtor  wtU  be 
charged  in  tbe  bands  of  alienees.  See  Judgment 
No,  1.  and 

M'Clnng  V.  Belme.  m,  B 


of  surviving  partner 

Pierce's  adm'r  &c.  v.  Trigg's 
IV,  What  decree  Is  no 


-       ■        e.  then  he  st 

_  bill  of  rev! 

against  bis  admlnlstr 

Inlstrator,  by  bis  ai 


,_.n  theL__ 
1  Rev.  rod 


marshal,  to  be  sold  to 

■  the  decree.  The  debtor 
and  supplement  Is  Died 
,  to  obtain  payment  of  tbe 
.  bis  hands.  And  the  ad- 
r,  relies  upon  the  ITtb.  and 


.  138.    Held,  the  d 


of  llmlta- 


loanced  In  the 

ilsKloner,  as  to  the  pro- 
redlt.  is  not  such  a  Snal 
party  from  taking  new  evl- 
me  qaestion  of  facL  vrithDut 
lew  or  rehearing  of  the  de- 
ling that  the  new  evidence 

3  be  sQch  a  dnal  decree  as 


S.  a.      S» 
V.  Who  Is  not  bonnd  by  decree. 
r.  In  general,  a  cestui  que  trust  Is  not  bound  by  a 
cree  rendered  against  bis  trustees,  in  a  chancery 
it  to  which  the  cestui  que  trust  was  no  party. 
Collins  V.  LoBtas  *  Co..  B 


prlety  of  Items  of  debit  o; 


had  been  di: 
Dun  bar' E 


Vuqnru.  RbpoktSi  AnmoTatbd, 


.    See  Ammiinc 
MaonsT.  riiDD'B  adm'r.  m 

I.  What  decree  will  be  revened.  Uiongb  fonaaed 
.    account  reported   by  commissioner  u>  wbicb 
Lbere  was  uo  eicepcloD.    See  iDterest  No.  T. 
I     'and 

Danbar'a  ei'ors  t.  Woodcock's  ei'or.      SS> 
VII,  Parcbaser  DDder  decree. 

the  rights  of  a  purchaser  under  a 
e  Sale  No.  0.  T.  B.  S.  and 


DEMAND. 
IjaymeDt  a.  . ._ 
See  PromiBsoi 


place  BpeclQed  In 


file 


1.  See  DeclaratloD 


Qce  establish  en 


be  supplied  by  the  angwi 
from  one  autement  cons. 
ence     may    be    deduced, 
etrentrtbeped  I 
another. 


considered  by  lUelf 
.Juced.  that  Inferenc 
'pelled  by  the  facta  d 


DETINUE. 
■e  agaloBt  purchaser  under  executl 
Certain  peraons  baying  become  the  snrel 
of  an  executor  In  his  executorial  bond,  a  d< 
is  made  by  him  mortsaelng  slaves  to  tht 
upon  condition  that  If  he  shall  faithfully  t- 
form  in  all  thlntre  his  office  of  eiecnior,  then  i 
deed  shall  he  void ;  bnl  the  deed  cootalns  no  cla 
providing  that  poesesslou  sball  remain  with  I 
nntll  default  In  the  performance.  The  mortgaa 
after  the  date  of  the  mortgage.  Is  In  possess 
of  the  slBTea  for  more  than  five  years,  Wherenj 
"■  ir  of  hla  procures  the  slaves  to  be  taken 


den 


years  after  tbey  a: 


d  sold. 


, JO  taken,  an  action  if  detin 

Is  broagbt  by  the  mortgagees  axalnst  a  purchae 
at   the    sale    under    the     eiecutlou.    H«r,D.  1.   t 
action  is  commenced  In  due  time  ;  and    S.  the  fi 
of  possession  remaining  wllb  the  mortgagor  Ave 
years  without  demand  made  and  pnrsuedbyi 
ess  of  law  on  the  part  of  the  mortgagees,  doei 
make  a  case  in  which,  under -' '  '- 


Uable 


I  the  CI 


e  with  t> 


Hose's  adm'k 


IBS 


DEVISEES. 
I.  Interest  of  devisees  for  life  and  in  remainder, 

deslntctlon  of    the ^--.---     ^--    .- 

anceNo.  I.  and 
Haialrs   ex 'ore 

S.  Under  the  statu 


I   have    saUsfactioa 


condition    by    the 
>Qt  of    the   lands 


;.  Flinn-s  adm'r. 

whether  the  provision  of  the  17th  se   

LteofUmltatloDs.  iRev.  Code.  cb.   il».  Is 


INDEX 


bond.   See  I.apse 
Baker  v,  Morris's  adm'r.  SH 

DrSCOVBBY. 

What  discovery  may  be  compelled. 
1.  Id  a  salt  in  equity  to  enforce  payment  of  a 
2*  bond  debt  tweuly-elght'years  after  the  right 
todemand  It  accrued,  there  being  no  remedy 
inder  the  clrcnmstances  of  tbe  case  but  in  eqnlty. 
be  bill,  to  rebnt  the  presamptlon  of  satisfaction 
irlslngfrom  lapse  of  time,  calls  on  the  defendant 
-O  answer  wbetber  the  debt  bas  been  paid  or  not: 
Hbui.  the  defendant  was  properly  compelled  to  an- 

Baker  v.  Morris's  adm'r,                                    tBt 
a.  Where  assumpsit  Is  broagbt  at  law.  and  tbe 
pleaded,    the  plaintiff 


bin  ol 


llmltatii 

wer  whether  be"  bas 
hln  thetermof  limiut 
r,  on  tbe  trial  of  the  ac 
the  bar  of  the  sUtu 
inswer  the  allegation 


liinf 


1  tbe 


Moore's  adm': 


EJECTMENT. 

.enant  In 


hers  V.  Hill.  4ST 

y  of  QndlDg  this  fact  Is  not  dla- 
:ie  entry  made.  In  Virginia,  when 
ussesslon  Is  admitted  defendant. 
^s  the  lease,  entry  and  ouster  In  the 


plain Llfl's  title 


tbe  fact  of  such  o 

ELEGIT. 
lag  the  lien 

ad    after  satisfying  the  afflrmed  Tudg^ 
1  tbe  rights  of  tbe  debtor's  alienees,  see 


EMANCIPATION. 

of    freedvroman  is 

freedom. 

pie  decided  In  Maria 

It  where  the  mother 


ftc  T.  Snrbaugb, 
freedom  accrues. 


Crawford  v. 


:ontalns  the  I 


the  death  o_ . 

my  wife,  all  my  negroes  shall  have  their  right  t 
freedom  when  tbey  arrive  to  lawfnl  age  or  tl  year 
old;  and  if  any  should  be  born  hereafter.  It  Is  m 
will  that  they  shall  have  a  rigbt  to  freedom  wbei 
they  shall  ai    ■      -      ■        •  --  - 

Uie  widow  Is  alive 

!,  and  before  Jane 

the  age  of  SI.  brings 


Muses.    Moses,  u 


i.  A  slat 


Ipated  slave,  levied  on  nnder  exe- 
le  discharged  on  habeas  corpus, 
r  being  emancipated,  is  taken  br 


1  for 
Tore  be  executed  a  bill  of  sale  for  the 
rson  by  whom  the  emancipation  hw 
lELU.  a  writ  of  habeas  corpns  is  tbe 

.    .  ;medy:  and  on  this  writ  It  may   be 

determined  whether  or  no  the  bill  of  sale  is  valid 
against  creditors.    By  two  Judges. 

Ruddle's  ei'orv.  Ben.  or 


bcenn: 


Virginia  Rkports,  Annotated. 


himself,  paylnt 


1300.     of 


which  ibe 
nciiiaLlOD, 


of    the  bU' 

Ld  paid  over 
oaldentloQ 
luteal  to  de 


„.,'s  175    with    the 
malieBabmJof'.sale^ 

collected 

Td  the  grantor' 

a  la  tilen  by  cieci 
le  bill  of  sale.    Bkld.  Iheblllof 
■considered  a  purely  volnr  — —  ""- 
lo  emancipated  shonld,  upoa 
»?t"w  lanft"  W  set^Ssid'c  the' bill'of 
nstrnmentof  emanclpatloa.  If  hi 
J    because  of  the  Inadequr—  " 
KaSKeraUonfortheblllotsal. 
ground.    By  ivvoluagea-aissen 

)  remalolnB  In  com- 

moQ  weal  til. 


creditor 
sale  and 
properly  d 


TOCKBB.  P. 


admlsHible  aKalnst 

stoleaKooda,  and 

Smith  V.  Commonwe! 


Ware  v. 

III.   SnfBciency. 

12.    The    evidence    to    gOHti 

a     •paroliflftby  afatber  tohlsd 


INDEX 

See    ReceMnr 


ence  la  lusutDclent  to  prove  a 
S.  C 
aumclent  resumption  of  the  pot 
oaned.  S.  C. 

ipon  the  evidence,  In  an  action 
a  a  third  person,  whetlier  or  no  i 
u  responsible  Co  the  plalntlfi. 


III.  Proaecotlon  oi 


presentment  agaiost  a 
lalloa  Ko.  ».  1 


e  negro  remaining  In  the 
es.  free  negroes  and  mn- 


r.  Pleasant, 

EQOITADLE  JURISDICTION, 

1    To  decree  payment  by  defendant  adjudged  a 

feS^i^>l.';"'^Ser^'nli5Sn^al'L?^^ao''l  "a'n^d"''''  ■"■  J 

S.  Traecree!"e  of  Infant's  land.    See  Infant  No. 


I.  a 


Pie  re 


T  Ac.  * 


urtRln' 
■js  No.  1. 
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Lses  of  lalnncUon. 

S.  and 

.  Tucker  and 


«» 


EQUITY  OF  REDEMPTION. 

How  applied  to  satisfy   a  ludgmenl  debt    See 

'"Tc!Sng^"Lf^o''e,  «"■> 

EVICTION. 

When  purchaser  of  mortgaged  P'i'Pe'"";,''*™*!?* 
liable  for  the  mortgage  debt  noCwltbHlandlng  evlc- 
-■         See  Mortgages  and  trosts  No.  T.  and 


1.  In  assumpsit  for  goods  fornlsl 
■on.  such   person  Is  a  competent 


BBlble  In  slander  to  prove 


defeodanfa  malice.    See  Blander 

Lincoln  V.  Chrlsmao.  uaracler 

slte^n  sUn"der°"e°e  glan^der  No.  2.  and 


Coll  In  ■» 


e  Executors  and  admlnlsli 


'.    See  Promissory 

See  WIU  No. ». 


M 


undertaking,  required 

Contract  No.  I.  and 
Ware  Y.~Stephenson, 
23.  WhatlB  Insufflclentproof  of  a  superaedeas  to 
Judgment.    See  Forthcoming  bond  Na  S,  and 

Spencer  v.  Pllcher,  *>"> 

EXAUININO  COCHT. 
What  la  a  sufflclent  examlaation  for  forging  and 
uttering.    See  Forglog  and  uttering,  and 

Bogartv.  Commonwealth,  flBS 

EXCEPTIONS. 
I    Whatoblectlon  appearing  by  bill  of  exceptions 
win  not   avail  In  appellate  court    See  Appellate 
jnrlBdlcliouNo.  3,  and 

Rose's  adm'i  t-  Burgess,  18« 

S.  What  decree  will  be  reversed,  though  founded 
nuon  an  account  reported  by  commissioner  to  which 
there  was  no  exception.    See  InterestNo,  7.  and 
Dunbar's  ex  ors  v.  Woodcock  a  ex  or.  oW 

EXECUTORS  AND  ADMINISTKATOHS. 

1.  Proceeds  of  the  sale  of  land  held  as  partnership 

Plerce-s  adm'r  &c.  v.  Trigg's 

2.  In  asnumpslt  auainstai 

delivered  to  him  tor  the  na. 


z  proved  aga 

"Lyle  v!  Hlgglnbc 

J    -~       ofjudgmt 

default,  as  evidence  again? 


^=SEK.Psji.;.£. 


laund'H  adm'r  V.  M'P 


Collina 
3.  What 
bydii      '■ 


IB  goods  out  of  his  test; 
n.'ii'in  for  that  purpose 


■Tbu~tee  again 


d  for  delaying  d 


S,  c'      08 
.   In  hia  Ute- 


ris granted  toB. 
1  and  proved,  1 


within  Qve  years  from  the  grant  of  admlnls- 
lon  to  the  rlghlfui  administrator  C— Hmui.  the 
uinif  urw  I  u.c  years  limitation  prescribed  by  the  "tatote  I 
,  C,  6»  Rev.  Code.  ch.  128.  t  IJ.  began  to  mn,  not  from  the 
J  thief  is    void  grant  o(  administration  to  B.  bat  from  the 
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quail  acacloD  o 
BO  the  sUtute 
Hanns  v.  F 
d  Que  re.  wS 
or  IhaC  Blatu 
decedent  Id  s 


ViHGiNiA  Reports,  AnnoTatkd. 


C.  tbe  riBfatfnt  administrator,  aod 


■    droll,    or 
own  rlBbt? 


See  Decree  No. 

Hin-a  ei'o 

TIT         "S.   Undi 

bond,  for  a  crei 

dlUoQ  by  tbe  e 

laads  devised. 


aectloD  of  the  etalote  of  limitations. 

action  of  debt  lies  on  an  eiecutor's 

rising-  from  a  breach  of  tbe  con- 
.ecntor  In  his  llteilme.  aealnst  the 
ees.  to  have  satisfaction  nut  of  the 

FlIna'B  adm'r,  SB 

FAMILY  COMPEOMISE. 


When  Bpedflcally  enforced.    See  Heirs  No.  4,  a 


by  a  father  to  his  daurhte 
be  clear  and  colent. 

Collins  V.  LoStns  &  Co.. 


a  of  deed  of  Blft  of  land.    See  Caa- 


Dnnbar'B  ei'ors  v.  Woodcock's  ei'or. 
POEBIOK  ATTACHMENT. 
How  absent  debtor  must  proceed  to  obtain  r 
axalnst  decree. 

altered  to  be  Indebted  to  the  iilaintIS,  and  a  home 


iiicb  proof,  the  absent  del 
■    :b9  by  appealing  from  .__ 
In  the  mode  prescribed  by 

lonnced  ihe  decree,  and  petition  to 


hemiulaeek  It' 
ale.  that  is,  be 
■ononnced  "" 


bill:  but  Ihe  I 

the  partleH  on  both  sides  will 


A   pHi 

for   trial" ■  f< 
(□o  intention 


11  be  admitted 


seurliy  foi 

an  opporlnnlty 
e  cause  will  be 
on  a  rehearlne, 
le  just  and  rl«ht. 


mined,  and  remanded  by  t] 

;lony   In  forgl 

purporting  to 


mlnatlon  Is   suffl- 
llclmeul  for  fore- 


FORTHCOMINQ  BOND, 
I.  Construction  of  bond. 
.  A  tortbcomlnir  bond  dated  the  Ist 


of  tbe  condition  until  the  third  monday  In  I 
vember  IBSt;  Hbij>  by  the  court  of  appeals  (ci 
■unlns  the  instrument  accordlne  to  the  Bubji 


that  the  day  for  the  delivery  of  the  property  wi 
the  third  monday  of  November  1SS4, 

Spencer  v.  Pllcber,  * 

II.  ESect  of  supersedeas  to  original  JadBinent. 
2.  A  forthcoming  bond  being  forfeited,  notice 
that  a  motion  w 


TSS 


given 


_.l 'before 


received  by  the  Ci 


__    of  supersedeas  not  having 

been  given  In  evidence  m  th<    "■- —  "-— - 

no  BUfflclent  fonndatlon    for 
proceedings  (■ ""    " 


>f  that  cc 


[  objection  to 
le  mntlon. 

S.C.. 


FRANCHISE. 

itobnlldamlllBhoaldberefnsed 
Interference  with  a  previously 
granted  privilege.    See  Mills,  and 

Humes  v.  Shugart.  "* 

FRAUDS— Statute  of. 
See  references  under  title  Statnte  of  Praads. 
FRADDDLENT  ALIENATIONS. 

1.  What  assignment  of  voluntary  bond  and  trust 
deed  is  valid  against  obligor.    See  Assign  me  nl  No. 

2.  a' 
In  fee. 

tbe  vendor 
Is  to  have  tt 


a  the  p; 


durlr 
_  _    .   filon. 


all  rlBhl  to  tu. 

henslou  of    ble 
assignment,  for 


3  wit. 


valid,  and  as  u 


of  tbe   purchase   money 

ndee's  devisee,  by  which  she 
ig  her  life,  and  the  vendor  iH 
The  vendor  then,  for  valoe 

0  make  him  a  deed,  with  a 

1  made  the  arrangement  with 
Id  originally  eieculed  to  her 


e  of  tl 


made  by 
of  the 


iion  under  wl 
sslgnmentla  also  unsustainable. 


B.  What  alienation  of  a  slave  is  not  merely  volun- 
tary.    See  Emancipation  No.  4.  and 

Ruddle's  ei'or  V.  Ben,  4TB 

i.  What  possession  by  mortgagor  will  not  make 
the  properly  liable  to  his  creditors,  as  against 
mortgagee.    See  Detinue,  and 

Rose's  adm'i  v.  Burgess.  IB* 

E.  What  wilt  put  an  end  to  loan  and  avoid  the 
statute  of  fraud.s.    See  Loan  No.  S.  and 

Collins  T.  Lofftus  &  Co..  S 

e  What  registry  of  tmsl  deed  conveying  personal 
chattels  is  valid  against  creditors  of  grantor.    " 
Registry,  and 


LyCOOglc 


VixcnnA  Rbpoxts,  Ammotatbd. 
;iecutor  upon  bis 


crovlBlon  In  ibeir  1 
decreed  In  equity; 


dC."  isdefectivt 

Krucery  to  be  a  public  plaj:e.  or 

dotberv.  Commonwealtb.  8M 

L  ASSEMBLY. 
CoQcernloe  tbe  nrlvlleee  of  members  of  assembly. 

- latnre.ana 

1.  Tabb  and  olhera,  SIfl 

GIFT. 

d  i>aroi  Bift 


e  I*el9latnre 


I.  The  evidence  t 


Is  daurbter  < 


LofftUH 


r  boldlQE  a  buDd  for 


r  marriage,  abould 

a  debt,  beiiueatbs 
for  lite,  remainder 
is  wife  and  D.  bis 
te  and  eiEcuIrli 
lor.  the  remalnder- 


.  Qo  consideration  lor  tbls  elft.  y 
ltd  executed  rift,  wbicb  iiasaed  tl 


i.  Cancellalloa  of  deed  o 
ellation,  and 
Qraysona  v.  Richards. 


HABEAS  CORPUS. 


HEIRS. 
IE  partner  to  dispose  ot  partner 
LEt  heirs  of  deceased  partner. 


See  Partnership  No.  ., 

a.  Wbai  decree  for  sale  of 
blndlna,  and  bow  tar,  on  lnfL_.  _ 
partner.    See  Partnership  No.  I.  3, 


heirs  uf  deceaBe< 


r.  Flinn's  adm'r, 


1  Rev.  Code,  c 
Tlsees  of  the  d 
r  administrator  ? 


evinclns  tbe  in  ten 


of  a 


wills,  both 
Q  oiDls  children, 
in  quantity,  or  to 


Ibe  value  of  6000  .  .      ._   .    .    .  _ 

dollars  per  acre,  and  both  KivlnE  to  two  sons,  who 
bad  only  abuut  ITT  acreii  eacb,  legacies  of  HO  dollars. 
to  make  cbelr  land  equal  to  that  of  hia  other  chil- 
dren. These  wills  be  cancels,  and  afterwards  makes 
alhlrd.Blmllarto  the  former  wills  as  to  the  devises 
of  land,  bat  omlttlns  the  eauallzine'  provUion  in 
favour  of  the  two  sons;  and  these  two  sons  are 
named  the  executorx.  One  of  Ibem  offers  tbe  las' 
win  forprobat.  but  Itia  rejected,  because  anattested 
br  wltDBBBes:  whereupon  tbe  heirs  execnte  an 
aereement  among  tbemselveE,  to  abide  by  the 
7S0     win  BO  *offered  and  rejected,  tn  the  division 


t  for  life  0 


y  did  execute  it  t 
I  their  own  gross  qi 

Lackelts  v.  Luckells, 

HUSBAND  AND  WIFE. 
Interest  of  husband  of  dev 

nsurance  money  received    t.    .._ 

lestructlon  of  tbe  property  devised.    See  Ii 

Haiall's   ex'ors  y.  Shippen    and   wife  and 
otbers.  K 

ILLEGAL  BANKING, 


h western  turnpike  road. 

INDEMNITY. 
iroTidlUK  indemnity  for  i 


See  Principal  and  surety 


not  available  tc 

Hopewell  and  others  v.  Cumberland  bank,  OS 
2.  Concernlogr  HUbrogratloo  of  sureties  la  bounds 
bond  elven  by  principal  In  execution  to  one  of 
several  orlirlnal  sureties  Indemnified,  see  Principal 
and  surety  No,  S.  and 

Glvens  and   others   v.  Nelson's   ex'or  and 
otbers.  »t 


what  alleratloi: 

Slaves  Ac.  No.  fi 

Fisher  V.  Co: 

■    -         :atlon 


1  wealth.  See  Slave 
iwealth  V.  Pleasant, 
parly  harbouring  or  t 

of  the  offence  li 


snmdenL    See 


Unchartered  banking. 
6.  Tbe  t 


^chartered   baaklns.     See 


V,  Horner.  TO> 

1  write  tbe  title  or  profession  of 
uie  prosecutor  ac  the  foot  of  an  informatloD  or 
Indictment,  lu  no  sroucd  of  exception,  either  by 
motion  toguash  or  plea  In  abatement. 

Commonwealtb  v.  Dever,  nt> 

0.  A  presentment  "'for  unlawfully  playing  cards  at 
the  grocery  uf  D.  and  C."  is  defective  In  substance. 
for  not  alleging  the  grocery  to  be  a  public  place,  Or 
a  place  of  public  resort. 

Roberts  and  another  v.  Commonwealth.  M 

T.  What  Is  a  sufficient  Information  for  perjury 
committed  by  a  luror  on  his  voir  dire. 

Commonwealth  v.  Stockley,  «K 

a  Case  In  which  tbe  denial  to  a  prisoner  Indicted 
of  felony,  of  a  continuance  asked  on  tbe  sronnd  of 
tbe  absence  of  a  witness,  was  held  error  for  wblcb 
Judgment  of  conviction  must  be  reversed. 

□watkln  v.  Commonwealtb.  KB 

9.  Power  of  court,  on  trial  for  felony,  tc    . 
'     "        See  Jurors  No.  1,  and 

a  principal 
. .Doos.  ana 

INFANT, 

1.  Tbe  question  whether  tbere  exists  In  the  courts 
of  chancery  of  Virginia.  In  any  other  cases  than 
tbose  Id  which  tbe  statute  gives  It,  power  to  decree 
the  sale  of  an  infant's  real  estate  upon  the  ground 
that  It  will  be  for  his   advantage,   examined  by 

TPCEEK.  P. 

Pierce's  adm'r  ic.  v,  Trigg's  heirs.  «M 
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m         '2.  Wbat  sale  of  partnership  UndslBlilndiuff 
OD  lnfa.Dttielrsof  deceased  partner.    See  Part- 
nersliIpNo.  £.1.  aDd  S.  a.      *oe.7 

t.  Mode  of  relief  to  aacb  Infaot  beirs  wbere  «ale 
was  made  suUect  to  Incnmbrances.  See  Partner- 
Bhlp  No.  i.  and  S.  C..       107 


VlBGINIA  RBPOSX3,  ANNOTATKD. 

I  ads  men  t  aarmed.  I 


INJUNCTION. 


x'or  and  others 
INSOLVENT. 


e  cause.    See  Cir- 
r.  Tucker  and 


Ibedeed  to 

He  father. 
SODS  11  tie  It 
dted.  and  t 


3d  the  deed  Is  caDCelled:  UEIJi,  I 
jt  divested  by  the  cancellation  of  i 
land  shall  be  charged  In  eaulty  w 


II.  What  creditors  may  cttarse  sucb  lai 

i.  In   sucb   case,  a  creditor  havlnr 

Judgmeot  against  the  son  subsequent  t< 


a  at  bl9  Judsment  o 
rtyof  Iheson.  bat  be 
utof  It  of  aslmtile  c 

not  recovered  JudEmenta  araio! 


[.  RIeb IS  of  devise 


]  remainder  of 


Dself.  bis  belrs   : 


'0  daughters  In  fee; 
the  life  of  tbe  wife: 
>ney.   and.  without 


wltb    I 


>    tb( 


That  neither  t 


r  husbands  both  survive 

Lt  of  lusurauce.  iboueb  to 

lesUnatloQ  of  tbe  iQsur- 
pOHe  of  reinstating  the 
It  for  life  bad  a  rlirbt  to 


I e  marital  rights  of  their  busbauds 


That  t 

-elot 


to  ibe  bolldlng  of  a 

of  tbe  tenant  for  life,  tbe  huNhands  of* 
In  remainder  bad  a  right  to  call  for  tl 
■urance  money,  wltbout  any  deduction  ( 
of  tbe  new  bouse  put  on  the  premises  b 
for  life  and  left  staadlng  at  ber  death. 
Haxall's    ei'ors    v.  Shippen    and    1 


II.  Motion  by  Mutual  aaaur 
2.  Wbat  Is  partof  the  record  c 
society   against  assured,    aud 


'bat  I 


.       .    See  Mntnal  assarance  socletjt.  and 

Sklpwltb  &c.  V.  M.  A.  Society, 
INTEREST. 
).  iDterest  allowed  In  equity   beyood  tteoalty  of 
bimd.    See  Lapse    "-  -     —-    -   -     ■ 


Baker  v.  Morris's  adm'r. 
'.  the  surplus 


ioD  of  debt  OD  : 
rest  beyond  tbi 
if  damages. 


ito  allowam 

Jt  be  disturb 

Sbugarl's  I 


INDEX 

o  be  allowed 
nt  No.  a,  and 
9M.  G 

?aymeuu  sbould 


a  vendor  and  ti 


No.  2 


adm'r.  4H 

win  not  be  allowed  on  arreart 
will.    See  Annuity  No.  I.  and 
.  Adams's  adm'i.  EST 

)□  Interest  caunot  be  claimed, 
debt  consisting  uf  principal 
greed  between    blm    and  hla 

1  In  Ibe  arsi  place  pay  ofl  the 

principal,  and  that  tbe  Interest  may  for  a  time 
remain  unpaid.  The  creditor,  having  received 
money  from  the  debtor,  applies  tt  In  satisfaction  of 
the  principal.    Afterwards  many  years  elapse  wltb- 


f  annuity  g) 

Adams's  aam  r  v. 
When  Interest  upoi 

ud  Interest.   U  is   ! 
redltor.  that   l 


principal   was 
interest;  ther 


.■of  the  I 


;  inte 


e  time  the 


entirely  of  Inter 


t  that  balance  of  lote 


before  the 


ling  tbe  facts  to  which  the 
e  was  evidence,  which.  It 
endered  the   order  for  the 


eiceptions  are  Hied  to  oi 
made  part  of  the  record;  ' 
the  verdict,  but  It  does  n< 


of  law  certifies 
ily  certify,  nor 
.;  BkLD.  all  the 


JOINT  ACTION. 
'ben  proceedings  to  revive  after  death  of  oi 
eral  plalntlDa  are  Improper.    See  Scire  fad: 


3  lauds 


Sklpwllh  Ac.  V.  M.  A.  society.  MS 

JUDGMENT. 

I.  Effect  as  evidence. 

1.  Effect  of  Jndgmenl  against  sheriff  for  deputy's 

default,  as  evidence  against  deputy.    See  Sheriffs 

No.  1.  and 

Scotfs  adm'r  v.  Tankersley's  ei'or.         SBl 

TIS     *II,  Lien  of  lademeut  affirmed  o 

debtor;  rights  of  surety  In  ap 

and  rights  of  debtor's  alienees. 

i.  A  Judgment  was  rendered  the  Sih  o 

forliedollaniBBcenl 


.   with  li 


1  Wbere  saretr  In  appeal  bond  has  satisfied  the    covered  against  the  appellant  for  retarding  the 


Virginia  Rbports,  Anwotatkd. 


INDEX 


ts  tn  tbe  appellate  ei 


s  belciB  than  iaaned  and  r 


f  the  orlrlDal  iudEmeul  and  Ui< 


□  ed  Qulla 
u  pdia  im  dollars 
ment,  and,  wlthlD 

dateof  the  ladB- 


tbeludRinentcrei 
bU  lien. 

a  The  real  esute  aliened  by  tbe  debtor  betwe« 
the  date  of  the  nrlffliial  judemenc  aad  tbe  date  i 
tbe  lodgment  ot  amrmance.  whether  owned  I 
IiJni  at  the  date  of  the  oriilnal  ludement  or  a 
quired  afterwards,  Is  subject  lo  the  Ifeu. 

S.  The  lien  is  not  only  for  the  damaaea,  intere 
and  costs  recovered  by  tbe  oriarinaljuflinneat,  but 
also  for  the  damages  and  costs  to  which  the  cred- 
itor became  entlUed  by  tbe  ludgment  of  aDltm- 


i.  In  adJuBtlne  tbe  equities  between  tt 
alienees,  the  court  will  nol  comuel  then 
tribute  pro  rata,  bat  will  flrsl  subject 
last  aliened  by  tbe  debtf-  '■"•'  "  '*••"  • 
clent.  then  tbe  land  alii 


demption  In 

e.  If  DOne'^Sf'tl 
certain  whether 


he  land 
before  ~the  last. 


snveyed  absolutely, 
es  ask  an  enquiry  t 
Ls  and  prodts  will  pai 


:  sale  of  tl 


7.  In  selllni 


win  b< 

whole, „ , 

of  tbe  tract  aliened  last  will  b 

when  the  debt  has  been  satisfli 
have  been  sold  equal  to  half  th 
of  tbe  whole  lands. 

S.  In  ascertaining  the  amoui 
sale  of  the  property,  interest  fp 
on  the       -        


olety  only,  but  tt 


not  a  bin  ding  a'utbgrity. 
M 'Clung  V.  Belrne, 

lU.  Limitation  o(  suit  on  I 
Coocemlne  the  limitation  of  s 


2  Leigh  IK.    The  i 


'e  Executors  and  admlnistra- 
Inn's  adm'r.  08 

JUKISDICTION, 

ted  by  consent. 


case  may  b    _  _  _     _ 

e  regularity  of  the  docketing 
exercise  lu-'" ■■ 

first  time  after  I 

therein,  cannot  ne   BDstaioed.    fer   stasaud.    . 

H'Alexajider  v.  Halratou's  ei'or,  »: 

It.  Of  injunction  causes. 

a.  When  judge   of  a  circuit  court  awarding  li 

junction  baa  no  jurisdiction  to  bear  and  determlc 

the  cause.    See  Circuit  superior  conrls  No.  I.  2,  an 

Randolph's  ex'or  and  oiber  v.  Tucker  and  ' 

another,  a 

III,  Qenerai  equitable  iDrladlction, 

3.  Jnriadlctton  to  decree  payment  by  defendai 

Bdjudeed  a  conditional  vendee,  on  bill  died  by  b 

Teodorlo  redeem.    See  CondlUonal  sale  No.  £,  an 

MiWK  V.  Green.  2i 

ree  sale  of  infant's  land.    See  Infant  N< 

i  adm'r  be  v.  Trlgg'a  b 
-       ■  ■      of   lai 

.  1,  t.  and 


■  Pierce 


-    -J   decree   sale   of  land   held 

nershlp  *Btock,  at  Instance  of  surviving  pari 
ner.    See  Partnership  No.  1  -  -  -    - 

JUHORS. 
L  £iamiaatloa  on  voir  dire. 
A  circuit  court  bas  tbe  right  and  powc 


trial  of   an    indictment    for   felony,  to  compel    ft 

on  the  trial,  to  be  sworn  on  hia  voir  dire,  and  to 
answer  proper  questions  touching  bis  aineaa  as  a 
Juror  lu  tbe  particular  case. 

Commonwealth  v.  Stockley,  S78 

II.  luformatiou  for  perjtiry. 
Z.  What  Is  a  sufficient  informaUon  for  pertorr 
committed  by  a  Juror  on  his  voir  dire. 

LACHES. 


1.  When  and  how 
stock  anblect  to  coi 
Partnership,  and 

Pierce's  adm'r  J 

2.  Concerning  tbe 
seelDsuraoce  No.  l 


r.  TrlBB'a  belrs. 


■e  cbarre  on  land,  n 


f  land.    See  Can- 


judgment  N 


erlocutory  de- 


>.  S,  4.  and 


M'Ctungv.  Beim 

7.  Wbatisnogrou  .    .     .     _..     ._ 
:ree  for  sale  of  land.    See  Afflrmaoce  No.  I 

Manns  v,  Fllnn'a  adm'r,  » 

8.  Rights  of  purchaser  nnder  decree.    See  Sale 
10.  B,  7.  8,  9.  and 

Taylor  v.  Cooper, 

Weaver  v.  Carter. 

LAPSE  OF  TIME- 
1,  DlBcogery  to  repel  preaumpUon  of  payment. 
I-  See  Discovery  No  I.  and 
Baker  v.  Morris's  adm'r,  nt 

II.  When  no  bar  of  relief  to  bom 
!.  Testator  bequeaths  biB  daughter 

I Im  at  hia  death  from  his  se '   - 

lotes  or  other  writinea,"  an 

itors:   this  bond  Is  dellrere 


f  his  deceased  wife.  a. 
0  shew  any  exemption 


e,  and  to  both  her  hns- 
re^  but  no  suit  is  ever 
n  tbe  bond  till  IBS.  when 
by  M.  as  administrator 
St  tbe  oblUur.  to  compel 
alch  the  obligor  is  unable 
31  bis  liability  tu  pay  the 
cumstances  of  tbe  case, 
delay   to  prosecute   the 


1  the  bond,  tbongh  It 
S-C      tab 


LARCENY, 
reiver  of  stolen  soods  Is  a  prtadpal  felon. 


What 
leeRec 

Smith  V.  Commonwealtb, 
»  'LEGACY  AND  LEGATEE. 

1.  Admissibility  of  parol  evidence  to  nil  npdl*- 


deaths  of  prior 
Will  No.  i.  and 
Catlett  and  wife 


ea  bequeathed  In  expectancy  Dpoa 
nuitanta  will  become  vested.    See 

Marshall  and  otbcra.  n 


Virginia  Repohts,  Amvotatkd. 


t.  Effect  of  realdaary   beqaesl  for   11 
remaiDder.    See  Will  No.  H.  and 

Dunbar's  ez'ors  v.  Woodcock's  ei'or. 
4.  When  Intereat  will  not  be  allowed  on 
Q  by  wilL    See  Auanlcv  No.  S 


Tot 


Adams's  adiD'r  v.  Adamx's  adin' 
LEOISLATDRE. 
Privilege  of  membera. 
A  memberof  assembly,  by  bill  la  equity.  obtalDS 

assetubiy,  be  objects 


;xecul[nn  a 


ao  Injunctlt 

tbai  bis  Drt' 

rales  tbe  objection  :    Hexj>.  tbe 
erly  overnilecl. 

Botts  T.  Tabb  aod  others. 


sia 


LBGITIMACV, 

Evidence  on  Issde  to  try  letltlmacy. 

J,  C.  and  S.  blH  wife  belne'  bolb  wblie  persons,  a 

cblJd  iB  born  of  the  wife  dnrtng  their  wedlock  and 

:obab[tat1oo  :  upon  tbe  trial  of  an  Isaae  whether 

"  Id  of  of  the  husband. 


e  of  n 


white  n 


a  and  white  won 


Watkins  and  wife  v.  Carlton, 
LIEN. 
1.  Of  vendor,  for  purchase  moae: 


SeeMortxares 


debtor.    See  Judsment  No,  2. 
IfClaagv.  Belrne, 
LIFE 

I,  Interest  of  rcsldoaryleRalee  for  life.    See  Will 
No.  e,  and 


Baiall-s   ex'ors    v,  Sblppen  and  wife   and 

others.  5M 

LIMITATION  OP  SUITS, 

I.  What  action  by  mortearee  aealnst  a  purcbaaei 

der  execution  against  mortgasor.  Is  broaeht  Ic 


Baker  T,  Morris's  adm'r, 


t  within  the  6th  o 


See  Decree  No. 


&.  When  lapse  of  ilmi 


LOAN. 
t.  What  evidence  Is  lusonclent  tu 


Collins 
1.  Accord 


'.  LolItnH  &Co„  I 

ng  to  the  settled  conatractloa    of  th< 
B  statute  of  frauds,  conceralng  loans. ! 


erty  to  anotbei 


will  granting  aK 
tnte  and  pats  ai 
snUclent  resumption  o 


Rose's  adm'z 


nt     Bed  In  not 

Armlstead  t. 


INDEX 

marshal  Is  defective  In   anbatance.   See 

ions  No.  1.  and 

ard's  ex'x  v.  M'CandllHb  and  others.        im 

MILLS, 
leave  to  bnlld  a  mill  should  be  refused, 

:  to  bnlld  a  mill.  If  appUcatioh  be  made  by 


feet  higher  than  the  fal 


t,  destroy  the  prirUeg 


by  allowlug  the  other,  that  other  ou 

UISJOINDER, 
What  recovery  Is  erroaeouH  for   i 


I.  When  testator 


MON  2Y. 

direction  to  sell  ei 
>  claim  as  If  the  v 

V,  Maben  and  others. 

P»  for  life  and  Id  remal 

destmcUon  of  the 

!  No,  1.  and 

Sblppen  and    wife   i 


%.  Intereat  of  del 

iremlBes  devised.    See 
Haxaira      '     - 

MONEY   HAD    AND  RECEIVED. 


remainder.  In 


SM 


^mpRlt  for  m 

See  Sale  No,  8,  am 


r  had  and  received 


<r  the  n 


Barton's  ex'or  v.  Burton's  adm'r, 

HORTQAQES  AND  TRUSTS. 
1,  What  is  a  sale,  not  a  mortgage, 
I.  See  Coadltlonal  sale  No,  I.  and 

Hoss  V.  Green,  atl 

S.  See  Sale  No,  1.  and 
Raufione  v.    Frayser's  ej'ora.  SS2 

II,  Trust  deed  by  vendee  subject  to  vendor's  Hen. 
a.  Though  the  title  under  a  deed  of  trust  will  be 
subordinate  to  that  ondera  prior  deed  of  bargain 
and  sale  from  tbe  same  party,  for  the  same 
land,  duly  recorded,  y-  ■'  '- ■■- '  — 


of  ti 


It  ther 


galnee  tu  tbe  bargainor. 


cHale  b: 


the  b 


4,  What      _ 
See  Registry  a 


»)ulty  win  hold  that  Ihe  land 


I  T.  Ellis  &  Allan  and  others, 
III.  Registry  of  trust  deed, 
'glstry  of  deed  of  trust  conveying  per- 


d  against  creditors  of  grantor. 


e  Is  valid   and 


operative  to  pass  the  land.    See  Convc 

Pownal  V.  Taylor.  17i 

V.  Atslgnment  by  cestui. 
<L  What  assignment  by  the  obligee  of  a  voluntary 
bond  secured  by  deed  of  trust  la  valid  against  tbe 
obligor.    See  Assignment  No.  I,  and 

Terrell  v,  Imboden  and  others,  Sll 

VI.  When  purchaser  of  mortgaged  property, 
though  evicted.  Is  without  relief  axalUHt 


What  assignment  of  breaches  Id  debt  on  olDcta]    afterward! 


rpays  to  one  of  the  cestule  que  trust  ] 
base  money,  and  executes  to  the  olhei 
for  the  residue,  payable  some  moi 
i.    The  grantor  makes  to  tbe  purchas 
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Mil  of  Bal€ofttien< 


by  Sim  f 
oblleatloc 


VUOIM^  RSPOKTS,  AmtOTATBD. 


judgment    belnc    obtali _. 

'  I   bis  oblleailon, 


rranty.  but,  by  tbe 
and  Ibe  naymeut  made 
by  bltn  to  tbe  otber.  dlKCbarice 


iBalns 


I  Save 


FlDdJay  A  Mltcbell  v.  Hickman. 


8.  Wbat  pofisegfiloii  by  n 


e  by  raorteaeee. 


1.  Oa  tortbc 
Spencer  f. 


'.  Bareesa.  180 

MOTION. 
Dg  bond.    See  Forth  coming  bond, 

ety  acalast  assured. 


See  Mutual  a: 

Sklpwitb  &c.  V,  M.  A.  Society, 
S.  By  sheriff  against  deputy.    See  SUerlHa  No. 


fendant  adjudged  a 


il  vendee,  on  bill  fl 


I  Tenitor  to  redeem.    See  Condltlimal  sale  No. 


I.  ttaat  tbe  declaration-!  of 


?  society  move  for  Judgment 
ibews  tbat  [be  mullon  is  lor 
:  defendants  aclinowledge 
.  BUbsequent  term  tbe 

e  filed  by  tbe  platntlfTa, 
part  of  the  record  for  tbe 
w  that  by  [be  judemenL 

red  lointly  against  one  of 
roper ty. 


Wben  demand 


c.  V.  Mutual  assurance  society,       502 
NEGOTIABLE  NOTE. 

ent  at  [he  place  specified  In 
See  Promissory  note  No. 

Armls[ead  v,  Armls[eads,  Ell! 

NEW  PROMISE. 
Discovery  of  new  promise  vrttbln  ihe  period  of 
mitation  may  be  enforced  In  eqtiity.    See  Dlscov- 

Baker  v.  Morris's  adm'r,  ESS 

NORTHWESTERN  TURNPIKE. 

t  lie  against  tbe  president  and 


a.  Whet 


Armlstead  v. 


'.  Analateads, 
NOTICE. 
:o  pDrcUaser  wllboQ 
Pierce's  adm'r  Ac.  v.  Trigg's  li 


notice.    SeePnr- 


Whenle 
be  erouni 


2.  What  assignment  of  br 
ifficlal  bond  of  marshal  Is 
Ion  No.  4.  an' 
Uaynard' 


1  privilege  before 


defective.  See  Declar 
.  M'Candllsb  and  others.  1 
OUSTER. 


Proof  of  actual  oi 


See  Cancellation— Gift  No. 
Grayson s  v.  Rlchard>i. 
ColUuB  V.  Lofitus  &  Co.. 

PAROL  EVIDENCE. 


Admissibility  tc  . 
WIU  No.  4.  and 
Maund's  adm'r 


Corbin  V, 

What  obje 
8.  Right  ye 


IP  descrlpUou  of  legatee.    See 


F  parties  Is  nu tenable, 
ith  of  an  Intestate  who 
a  bill  In  equity  to  re- 


tlon  by  consanguinity  In  tbe  United  States,  (for  the 
decedent  was  a  native  of  Ireland.)  and  the  complain- 
ant has  understood  that  the  admluistrator  full; 
satisfled  and  paid  off  the  said  G.  his  share  of  the 
eEiiate.  after  which  the  said  G.  left  this  country,  and 
either  died,  or.  It  living,  li  Isnot  known  In  what  part 
of  the  world  he  resides.  The  sureties  of  the  admin- 
istrator. In  their  answer  to  tbe  bill,  do  not  contro- 
vert this  statement,  nor  Is  It  objected  that  tha 
necessary  parties  are  not  mane,  until  after  a  decree 

and  his  sureties,  wben  tbe  decree  Is  appealed  from. 

of  appeals.    HeIjD.  tbe  statement  In  tbe  bill 


Moore's  adm'r 


iddlt 


PARTNERSHIP, 
inds  are  to  be  dM-mcd 
ect  to  control  of 
nd  Is  purchased  by  twi 
nrpo^es  with  partuersh 
^of  the  stock  in  trade.a 
,nd  partnership  propert 
tnce  has  been  made  to 
an  the  death  of  one.  pa! 
L  the  whole  beneficial  la 

if  tbe  proceeds  a! 


and  ihoDKh. 
>tb  partners 
J)  bis  belrs  a 

e  would  dls- 


ne     held   by  TiTCKm,   P.,   'and      Cabklu  J.— dls- 
sentlente  Parkbk.  J. 
Pierce's  adm'r  Ac,  v.  Trigg's  belrs,  tOt 

II.  Wbat  decree  for  sale  of  partnership  lands  Is 
binding  on  Infant  heirs  of  deceased  partner.r 
2.  A  bill  by  a  surviving  partner  against  tbe  bein 
of  a  deceased  partner,  seeks  a  sale  of  lands  pur- 
chased by  tbe  two  partners,  upon  the  ground  that 
such  sale  will  be  for  the  beneht  of  all  interested  In 
the  property  ;  and  a  decree  Is  accordingly  made 
for  the  sale,  reserving  liberty  to  the  belrs.  who  are 
infants,  to  shew  cause  against  it  wltbln  a  certain 
time  after  they  come  of  age.  After  the  sale  has 
been  made  and  condrmed.  and  tbe  purchasers  un- 
sold again,  the  Infants  attain 


fullai 


ivltbin  tl 
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VlKGIMIA  Rrposts,  AhitotaTbd. 


crossbill.   Tbe  fact  tb at  tbe 

parchaaed  for  parlnerglilp  i  .... 
□enblp  funds,  tbonsh  not  tbe  sround  at  the  a 
nal  decree,  and  not  aufOclenlly  appearing  at 
time,  ia  now  clearly  ascertained  from  tbe  bill.  — 
swers  add  croEB  bill.  Hsi.d.  tbat  as  tbla  fact.  11  It 
bad  appeared  to  the  conrt  wblcb  made  tbe  decree 
of  sale,  would  bate  been  safflclent  to  aathorlze  tbat 
/irrrrr.  <>ii>  name  ougbt  Dot  now  to  be  aet  aside.  By 
and  Cabell.  J.— dlssentlente  Fahkbb.  J. 


TnCKBB. 

1.  Upon  a  bill  by  a  surrlvlne 

Infant  belrs  r' -  ■• 

partaenblp  1 

after  tbe  iDli 

asalnat  tbe  decree,  tbat 
larsely  Indebted  to  tbe  nrm.  I'er  I'cc.'KEEt 
fact  d oca  not  appear,  and  if  it  bad  appears 
dale  of  tbe  decree,  it  conld  not  bare  am 
Bale,  but  would  only  bave  arrested  tbe  fani 
S. 
m.  How  relief  will  be  BlTcn  wbere  aocb  f 
made  subject  to  Incnmbrances. 
,  sale  belue  u 


_  _.,      we 
r  airalnst  tbi 


sblp  landL 

Infant  cblldrenof , 

comlnB  of  age.  under  tbe  liberty 


luE.    Tbis  ■" 


loiety  wbereot  was 


of  iDcumt 
InsUtaled 


w  wbo  bad  no  Ulle  tbereto.  a 


Q  II  wonm  nave  orouebt  if  sold  free 
9.  Hbld.  tbat  proceedlaes  sbould  be 


tbe  Bale,  If  ibe  nal 
■oio  iree  oj  an  incumbrances,  ou  tbe  c 
by  the  decree  :  and  tbat  one  balf  tbe  ( 
over  aod  above  tbe  price  for  wblcb 
Bold,  be  decreed  to  be  paid  Into  c 


■edit  allowed 


■  of  tbe  deceased  pi 


cbarseable  upon  the  property. 

PAUPER  SUITS. 
See  Emancipation. 


Baker  v.  Morris 


:  Lapse  of  time  No.  3.  S,  ai 

[illcatlon  of  payments  tc 


uurrcHL,     3CC     lULErcHL   no.    fl.   and 
Ik.  v.  Bank  of  Marietta.  481 

PENALTY. 

beyond  penalty  of  bond. 


Allowance  of 
See  Lapse  of  time  No,  1:  Interest  No.  I. 
Baker  v.  Uorrls-s  admT. 

PENSIONERS. 
What  Is  money  belonslns  to  tbe  widow. 
eiecQior.  of  deceased  revolutfonary    oIBi 
Bevolutlonary  oScerH.  and 

Burton's  ei'or  v.  Burion's  adm'r. 


n  for  perjury  c< 


386 


Wbat  Is  a  entnclent 
Commonweaitb  v.  Stockley. 
PBR50:^ALTV. 
1.  When  testator's  direction 
T40      does  not  entitle  widow  to  claim  ''as  ii  to 
were  money.    See  Will  No.  T.  and 
OrertOQ  and  wife  v.  Maben  and  others. 
t.  Wben  insurance  money  accruing  for  re 
erly  destroyed  is  to  be  deemed  personal 


sell  estate 


.   Sblppen   and   wife   i 


.  .  .  .  ■■  Woodcock's  I 
4.  What  reelstrv  of  deed  of  trust 
■nnal  chattels  Is  valid  aealnst  credl 


PLEADING) 
I.  Declaration. 
1.  Wbatcoant  lanot  In  tort,  but  a  sood  count  in 
annnpslt.    See  Assampslt  No.  i,  and 

Hoppera  T,  Straw.  MS  i 

L  WbetDer  declaration  la  asanrnpalt  on  promla- 


INDEX 

Assump- 


Bory  note  must  aver  a  conslderaUoQ  1 
Bit  No.  t,  and 

Jackson  v.  Jackson.  448 

t.  Declaration  against  maker  of  note  payable  at 
" '"— ■  place.    See  Promissory  note  No.  8.  4.  and 


Kind  of  marshal  la  defective.    See  Declaration  No. 
Haynard'B  ex'x  v.  H'Candllsh  and  otbers.        1 16 
IL  Indictments  &c. 
i.  What  Ib  no  rronnd  of  motion  to  uuash  or  plea 


P!»h 


.s  sufflcleul. 


. _ Information  for  perjury 

commuted  by  a  Juror  on  biH  voir  dire. 

CommoQ wealth  r.  Stockley,  STB 

B.  What  presentment  for  gamiUB  is  bad  In  snb- 
slauce.    See  OamlUE.  and 

Koberu  and  anotber  v.  Commonwealth.  WO 

III.  Admission  In  pleadluK. 

1  bin  In  chancery  must  be 
.  aee  Parties  to  suits  No.  S,  and 
1,  Qeorse's  adm'r,  laS 


1.  Wbat  possession  by  a 
tbe  property  liable  to  bis  tn 
moruragee.    See  Detinue,  and 


1.  Wbat  is  E 

ColllUB  V. 


sumption  of  the  posses- 


LofftasA  Co..  & 

8.  Wbat  posHesstoo  of  land  will  not  prevent  the 
operation  of  trustee's  conveyance.  See  Conveyance 
No.  1.  and 

Pownal  V.  Taylor.  178 

PRACTICE  IN  ACTIONS  AT  LAW. 
I.  Jurisdiction  of   cause   docketed    by    consent. 


2.  Proceedings  wb< 
or  amended  declai 

B.  Wben   revival   ; 
ilalntlffslslmprupe 

i.  Wbatrefusalof 

M'Aleiander  v.'  F 
B.  Efleclof  commo 


tenant.    See  Ejectment  No. 


Effect  of  supersedeas  to  original  tudgmenc.  on 
right  to  move  upon  forthcoming  bond.  See 
ihcomlne  bond  No.  i.  and 

Spencer  v.  Pllcber.  4»0 

Wbat  objection   will   not  avail  in    appellate 
-t.  thongh  appearing  by  bill  of  exceptions.    See 
Appellate  JuriHdlctlou  No.  8,  and 

Ruse's  adm'i  v.  Burgess,  IBS 

CRIMINAL  CAUSES. 
Its.  Informations  and  presentn 
IN  SUITS  IN  EQUiry. 


No.  I.  i.  anr 

Shugarl 

2.  What  la 


V.  Tbomi 


mud  ol 


efor 


Til     by  a  decree  n 


a  What  li 
NO.X,  a 


of  chancery.    See  Issue  oi 
What  decree  does  n 
No,  S.  and 


Dunbar's  ei'ora  r.  Woodcock's 
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S.  Wha.c  discovery  n 


Vnomu  Rkpokts,  Ahhotatbd. 
e  compelleil  In  caaEty.    allows  tbe  sureties  I 


1.  WHat  Is  QO  eround  to  reve 

:ree  for  sale  of  land.    See  Afflri 

c.  Pllnu's  adm'r. 


Core  V.  Woodcock's  ei'or.  IS3t 

PRESENTATION. 

t  place  speclQad  la 


Y  be  conipellea  la  order  t 


See  BecelriDrat 


.    See  Decree  No. 


I.  S«veraJ  pereODB  b 


»  belns'  iQdorserH  o 


Kold  aad  applied  to  tbe  [ademnlScatlon  of  es 


e  of  a: 


s.  !n  c. 


e  tbe) 


is;  the  ii 


yah  IPS  and 

the  banks 

Jacheaof  the  □aoEoroiQerwiqe.aouiac  me  laoorsers 

of  ttiis  note  are  never  damnified;  while  other  9nre- 

equlty  filed  by  this  haalt  for  participation  in  the 

suHtained  damaee,  Hbld.  tbe  banli  could  only  claim 

the  note  wblch  It  held ;  and  these  bavlne  sustained 

In  the  trust  fund  tbemselves,  therefore  the  banlc 
bas  ao  claim  to  participate  la  1t- 

Hopewell  and  otbere  v,  Cumberland  bank,       KM 
III.  Application  of  fund  provided  for  sureties,  where 


(.  The  prindp: 


iboni! 

therein,  asslras 


bond.    Before  It 


>   Che  discharge  of  tbe 
Uected,  suit  Is  bronebt 
mtrlbute  raubly 


:  principal  for 
e  principal,  h 


o  abounds 


lows  tbe  sureties  ia  the  bounds  bond  Co  participate 
this  trust  fund,  in  tbe  event  of  their  bavins 
ade  payment.  HKLoby  the  court  of  appeals,  that 
ia  ia  erroneous;  that  the  surety  who  obtained  tbe 

ereon  aialnat  the  sureties  in  the  same,  and  could 
ily  come  upon  tbe  trust  fund  for  any  deflctency  in 
s  recovery  from  them:  and  that  the  sureties  la 
e  bounds  bond  could  bave  no  rlBht  to  resort  to 
e  trust  fund  (or  their  relmbumement,  except 
the  extent  of  aay  surplus  that  mlghi.  remain 
ter  the  foil  indemnification  of  the  orlBlnal  sure- 

Qivens    aod   olben    v.    Nelson's   Ki'or   and 

others,  M 

IV,  Surety  in  appeal  bond. 

I.  Rlobts  of  surety  In  appeal  bond  wbohaasatls- 

!d  the  jodcment  after  alBnaaace.    See  Jadsment 


Botts  V.  Tabb  and  others. 
■   Whenleavetobuild- -'■■ 

STound  of  interfere 

liege.    See  Mills,  and 
Humes  v.  Shugart, 


e  with  a  subsist 


Lyle  v,  Hlsslnbolham. 

PBOBAT. 
See  Win  No  1,  S,  8.  and 
Eocbelle  v.  K     " 


t.  DnaDaraot. 


Clarke  aod  other 


See  Assumpsit. 

PHOMISSOBY  NOTE. 
L  Declaration  in  assumpsit. 


inecesBary. 


assumpsit  o. 

Jackson  T,  Jackson, 
II.  WbendemaQdatplacespecIfiedlBui 
t.  The  decision  of  the  bonne  of  lords  In  Bowe  T- 
Younr,  2  Brod.  &  Bine.  1S&.  fl  Ens'.  Com.  Law  Rep.  U- 
C  BllEb  891,  examined  and  disapproved. 

ArmlBtead  v.  Armisteads.  Sit 

note  (made  In  Virginia)  neirotlable  and   payables! 
Doited  SUtes _.     .  ,      . 


.he  decl: 
e,  averred  that  tl 

il,  there  being  n 

forth  the  note,  without  any  averment  of 
at  tbe  place;  and  Che  defendants  ha*- 
■d  thereto,  tbe  circuit  court  snstalued 
-KLii,  the  circuit  court  erred  In 
Qurrer.  and  also  In  I 

does  not  embrace 


IS  duly  pre- 
re  required, 

c  Instructed 
over  on  this 

eclaratlon 


I  should  be  made.    Per 


The  omission 
indictment,  is  no  groi 
Common  weal  tb 


PROSECDTOR. 
]  write  tbe  title  o 


.  Deve 


I«  •PURCHASER. 

I.  Fraudulent  purchase. 

1.  What  purchase  Is  Invalid  for  tbe  fraud  of  the 

purchaser.    See  Fraudulent  allenatloas  No.  >.  and 

Gibsons  T.  Jackson,  M 

II.  Protection  Co  purchaser  without  notice. 

s.  Asale  bclnsmadeunderadecrectbedcedfrom 

of  cbancery    the  commissioner  Co  tbe  pnrcbaaer  redtet  tlie  de- 
52*  '     '^'^"  tS'""  . 


ViRGIHU.  RBP0RT9,  AlTMOXATBD. 


dme  of  maklne  the  deed.    Tht 
canBe  Bhew.  ibatwbea  ctie  com 


,  and  also  tbe 
'leattbe 

x>  be  mtd 


:y  tbe  land  to  llic 
'I  for  dellvetlnK 


belne  payable 

rtconHrmed 
er  of  tbe  conn,  but  Instead 
directed  tbe  commlaalaner 
made  by 


ly  the  bond 

„, _.erk.  wlthont  »ach 

delivered  It  nr>.  on   a  receipt  belne  "'   '   ' 


fac 
for  the 


erly  1q  the  b 
UUe  from  the 
coDTeyed  the  i 
be  a  purchaser 
notice  ;  aad  there  1' 


aclr 

the  CO  mm  las  Ion 
riy.    Tne  netendani  claims  i 
'alnable  con  Hide  ration  wltboi 
nn  „r™,f  ih.f  If  ihe  moDey  ba 
at  fact  whe 
that  the  d' 


espoaHlble  for  the 
nerce  s  aum'r&c.  t.  TriBf's  hKim, 

III.  Furchager  of  mortgag^ed  property. 
R.  WbeQ   purchaser  of   morturaEed 


DoCwlttiBtandlD(r 


without  relief  agali 

erlctlon.    Se«  MortsaEea  aaa  irusu  i>o.  y,  auti 

Fladlay  &  Mitchell  v.  Hickman.  SH 

IV.  Purchasers  from  iudrmeat  debtor, 

4.  How  land!    aliened   by    JademenC  debtor    to 

aereral  and  succeaslye  purchaiierB  will  be  subjected 

Id  equity  to  tbe  debt.    See  Judement  No.  3,  and 

MClanr  t.  Belme,  DM.  6 

V.  Purchaser  under  decree. 

B.  RlBhts  of   a  purchaser  under  decree  of  Bile 
See  Sale  Ko.  B.  1.  8.  0.  and 

Taylor  v.  Cooper,  (17 

VI,  Refusal  of  compensation. 

fl.  Wbat  deficiency  In  the  qaaotlly  of  land  put' 


See  Insuraui 
Haxall'B 


>  be  deemed  t 

;   Shlppen    and    wife  and 


the  actual  thief  is 

Smltb  T.  Common  wealth. 

KECORD. 


1.  Wbat  iB  t 


of  rt 

society    against    assured.    See  Mutual 


Sklpwltb  Ac.  V 


J.  What 
No.!. 


of  c 


It  of  chancery 


WatklDH  and  wife  T.  Carlton.  MO 

>.  Registry  of  deed.    See  next  title. 
BEOISTIty. 

Of  deed  coDveylng  personal  chattels. 

iveylus  personal  *chatteln 


IB   recorded    In  t 


which  the  p 
deed.  Aftei 
erty  In  poBsessloi 


,    of  t 


e  of  D 


;ouoiy,  and  ther 


INDEX 

<n  aealDBt  the 


Indeed  befur 

ment-    Hild,  the  deed  is  ' 


BEHBARINQ. 
lant  must  proceed  by  petition  for 
lot  by  appeal.    See  Foreign  attach- 

and.  S07 

)  obtain    rehearing',    in 


See  Will  No. 


alty  In  remainder  after  a  life  esta 

Dunbar's  ei'ors  t.  Woodcocli's 

estate.  In  lutmrauce  money  accrul 


tloD  oi  ibe  premises  d 


Shlppen   and   wife  ■ 


RESIDUARY  BEQUEST. 

Effect  of  a  bequest  of  the  residuum  of  pi „ 

lo  one  for  life,  with  remainder   to  another.    See 
Will  No- 1.  and 


a  question  o 

ei'ore  ».  Woodcocl's  ex'or. 
REVIVAL  OF  SUIT. 

When  improper. 


plalutifls,  one  of  them  dlCH,  an 

tor :    Ubij>.    the  scire   facias  n 

Rose's  adm'z  T.  Burgess. 

REVOCATION 
What  Is  only  a  partial  revocal 
Will  No  8.  and 


I    Improfldentlr 


n  of  d< 


r.  DawBon'B  ei'or  and  others.  «B 

REVOLDTIONARY  OFPICEBS. 
What  Is  money  belonging  to  officer's  widow. 

r  of   tbe  deceased   oDcer,   and  bis 
"'  "         ■  '  IS  at  the  treasury  of 


the  U. 'states. 

oncer  durlog 

of  congress  of 

May    IB,   lfC8, 

■for   the  relief  of  ce 

tain  B  "rrlvlng 

olBcers  and  so 

dlersotthe  revolutlo 

y  reject  the  claim  o 

and  pay  the 

HKI.D.  even  It 

the  payment  ti 

the  widow  was  wron 

?-»';i5"'?.^.^ 

!d  declaratloi 
!.  Preiwell'B  adm' 


e  Sled.    See  Amend- 

TsvCoOglc    •» 


SALE. 

[.  Wbat  la  a  sale,  not  a  morteaee. 
I.  Upon  a  bin  In  cbancery  repreaeatlnB  an  abso- 


VlRGINIA  Rbpobts,  Akmotatbd. 

time,  covenants,  for 


money,  nor  any  adpulatlon  for  t>ayment  of  Interest, 
nor  any  bond  or  note  taken  for  the  debt,  so  tbat  the 
borroirer  bad  time  durioe  bin  whole  life  to  pay 
themoaey:  Hbu>,  iiach  clrcumstaoces.  added  to 
the  absolute  form  of  the  written  contract,  would 


iDdltlonalsaleNo.  1.  ai 


:y  of  con  tract. 


Gibbons  y.  Jackson.  «4 

i.  what  contract  1b  void  under  statnte  ajralnat 
boylne  and  selllasoinces.    Sec  Sberlffs  No.  1.  and 
O'Rear'H  adm'rs  &c.  t.  KlEer.  BH 

S.  Protection   to  pDrchaser  wltbont  notice.    5«e 
Purchaser  No.  i.  and 

Pierce's  adm'r  Ac.  t.  TrlEg's  heirs.  tor 

III.  Rights  of  pnrcbaaer  under  decree, 
I,  Where  a  sale  Is  made  under  a  decree.  If,  before 
it  Is  confirmed,  the  valne  of  the  property  be  mate- 
rially Increased  or  diminished,    ■ 
der  tbe  enEllsb  practice,  bas  nt 
the  one  case,  nor  the  burtbet 
TncKKB.  P. 


e  bene  lit  Is 


_     ...  rmed.  the  conQrmatlon 

to  the  sale,  and  the  purchaser  Is  entl- 
thlOK  he  would  have  been  entitled  to, 

1th  Ihe  sale,  S,  C,       817 

Itb  of  October  I8U,  a  decree  was  made 
If  a  tract  of  laud,  oo  a  credit  of  six, 
elahteen  roonlbs.    Before  the  decree, 

tbeSMh  of  December  1834  and  endlns 


Bale,  and  entitled  ti 


e  rent  has  been  paid  to  Ihi 
m  by  an  action  of  r ■ 


>r  ibe  S! 


>f  land. 


Manns 


No.  I 


e  of 


lip  lands 

IE  lands  aliened  by  Indsmeot 

nt  No,  B,  and 

e,  894, S 

debt.    See 


Sale  and  purchase  by  sarvey. 
11  What  deficiency  In  tbe  qnantlty  of  land  sold 
by  survey  win  not  entitle  the  liurchaser  to  compen- 
sation.   See  Vendor  and  vendee  No,  4,  and 

SAVINGS  INSTITUTIONS. 
See  Unchartered  banklnE.  and 

Commonwealth  v.  Homer,  TOO 

7«  'SCIRE  FACIAS, 

PendlnE  an  action  of  detinue  at  tbe  suit  of 
tour  plalntltfH,  one  of  tbom  dies,  and  a  scire  facias 
Is  awarded  to  revive  tbe  action  In  the  name  of  his 
executor:  Held,  the  scire  facias  was  Improvldenlly 

Rose's  adm'x  v,  BurKess.  IM 

SHERIPPS, 

I.  What  contract  for  deputation  of  otQce  is  void. 

I,  0*R.  a  justice  of  tbe  peace,  exoectlns  to  be  ap- 


1  erosa  to  be  paid  him 
jv.  uia  ucputy  of  tbe  wbole  oOlce. 
LSe  he  himself  shall  be  appointed 

e  county:  be  is  afterwards  so  ap- 


1.  for  breach  of  tl 


motion  aEalDH 


being  for  £78.  fl. 


:  fr»m  tbe  admlnlsi 


iheriff' 

paid,  and  2t  doll! 
Lisnea  by  the  payment  < 
lUtb  of  May  1880,  the  she 

ludgmeni 


«fro 


It  of  t 


e  IRth  of  May   ISSO,  but 


L.  the  £76.  e.  T.  wltb  Interest  on  £46.  11.  from  _ 
•f  May  IB2T.  and  St  dollars.  Accord.  Slower 
r  of   BraEE   i     "  " 


e  plain- 


,  . u  by  the  defendant  within  a 

■  to  the  Institution  of  the  snlL  offered  evl- 
rove  the  speaklnE  by  the  defendant  of 
md  like  words  more  than  a  year  before 
as  Instituted,  and.  on  some  occasions,  ser- 
s  prior  thereto:  Hklc,  the  evidence  so 
IS  admisxlbie  tor  the  purpose  of  sbewliur 

' — ' '■—  -iwards  the  plaintiff. 

SK 
's  character, 
it  in  an  action  lor  Bianaer  in  Impntlnf  perjdry  to 
the  plaintiff,  after  the  plaintiff  had  proved  tbat  the 
defendant  had  spoken  the  words  mentioned  In  tbe 
declaration,  be  asked  a  witness  introduced  by  him 


tioQ  favourably  t 


c  plaintiff.    The  defendant's 


damases. 

SLAVES.    FREE    NEGROES    AND  MULATTOES, 

I.  What   issue    of   a    freedwoman     Is    not 

747      •entitled  to  freedom.    See  Emancipation  No. 


See  Emancipation  No.  8,  4 
Ruddle's  ei'or  v,  Ben, 
a.   A  stave  bom  In  this  ai 
therefrom,  and  In  iTSSb 
tbe  iudrmentof  the  coc 


emancipated  si: 
d  accrued  and 


tate,  haviUB  been  removed 
3urbt  back  thereto,  brluEs 
er  freedom,  to  which,   by 

becaOBe  imported  in   con- 
of  IJM.  1  Old  Rev,  Code,  ch. 
imenl  ismade  aBalnsther. 
e  the  first  day  of  May 


ousht  to  be  ordered  u 
Commonwealth  v. 


'  had  attained 
nolnformalloD 
1  the  preaent- 


"KCoogle  " 


4.  Quere.  wbetlier  2  person  of  colour  ao 
freedom  Is  at  liberty  to  remain  In  tbe 
vrealthT  S.  C, 

&,  nnder  tbe  sUtute  I  Kev.  Code,  cb,  75.  S  G, 


B.  Is  a  resular  ii 


VUGIHIA  KBPORTS,  AKKOtAXBD. 

ibtalnlaB 


.    See    RecelTlug   stole  □ 


Baker  *.  Morris's 


I.  In    ejectmen 


by    ' 


:   In   I 


a  aeainst 


1.  See  Ejectment,  and 

Taylor  aod  others  v.  Hill,  W 

II.  WSeu  aided  by  clerk's  certlHcate. 

i.  A  H|>eclal  verdict  Qnda  tbai  a  person  baTtnK  an 

estate  in  land,  conveyed  tbe  name  by  deed   of  trust 

of  a  vartlcnlar  date,  which  deed   It  flnda  was  duly 

recorded,  and  aets  forth  the  same  In  baec  verba. 

The  action  being  ejectment  by  a  plaintiff  claiming 

nnder  the  grantor,  it  Is  material  that  the  deed  of 
trust  should  have  been  recorded  prior  to  the  other 
conveyance.  Dpon  the  deed  of  trust  so  found  in 
hjBi-  vprha.  there  Is  endorsed  a  certlUcate  of  the 
speclHed  day 

.   now  1  edged  by 
Ld  admitted  to  record.    Hkld.  al- 
tnoQEn.  upon  tne  ending  atone,  there  might  have 
been  doubt  as  to  the  time  of  the  recording,  vet  the 

clerk's  certlflcate  upon  the  deed  may  

looked  to  for  tb?  purpose  of  removlDf 
and  does  effectually  remove  It. 
Pownal  V.  Taylor. 


STATUTE  OF  1 
I.  Wbal  Is  a  collateral  undertablne.  reaolred  1 


See  Detinue,  and 


La  against  mort- 


Baddle' 

STATUTE  OP  LIMITATIONS. 
See  limitations  of  snits. 
7*B     "STATUTES  OP  VIKGINIA.  OP  A  GENERAL 

NATURE.  CITED  AND 

1.  Members  of  assembly. 
1.  Ch.  M.  i  SI.  p.  1  S3  of  I  R.  C.  dt 
privlleares  of  members  of  the  genera 
cited  and  conslmed. 

Botts  T.  Tabb  and  others. 

II.  Jurisdiction  and  practice  of  1 
!.  Ch.  H.it].  p.  SMof  IR.C.glvlngcha 
discretion   to  decree  sales  for  cash  o 

M'Clnne  v.  Beirne. 
3.  Same  chapter.  |  lOS.  p.  iM  of  I  R. 
wbat  depositions  may  be  read  at  tbe  I 
chancery  caoae.  cited. 

Dnnbar's 


4.  Supp.  to  R.  C.  cb.  lOS.  i  S.  p,  ISS,  allowing  d 
tionstobeiaken  without  any  order  of  court, 
tbeBllngof  the  bill  until  the  final  bearing. 


INDEX 


&.  Cb.  09. 1 5S.  M.  p.  zse  of  I  a 

broDght  In  adjacent  clrculL 

—  en  Judge  of  proper  circnl 

Randolph's  er'or  v.  Tucke 

Supp.  to  R.  c.  cb.  ice.  1 38. 

cbancery  to  be  brought  in  cln 


farther  construction  1 
S.  C.  tat 
.llowlag  suit  to  be 
■emoved  thereto. 
Interested,  cited, 
il..  esi 

I.  allowing  salt  In 

S.  C.      Ml 


.    larlsd 


:tion 


.nts  may  reside.  cllPd 
T.  Same  chapter.  j4l 

B.  Same  chapter,  j  ffi 

Baker  v.  Morris's  i 


Isber  V,  Common  weal  tb.  971 

IV.  Sale  of  infant's  land. 
...  Cb.  »e.  Sio.  p.»i8of  IR.C.  anthorlzlngconruof 
chancery,  in  certain  cases,  to  direct  sale  of  lands 
descended  where  any  one  of  the  heirs  Is  an  Infant, 
cited. 

Pierce's adm'rftc.  y.  Trigg's  heirs.  419 

II.  Ch.  loe,  (  IB-S3.  p.  409.  10  of  I  R  C.  prescribing 

how  a  guardian  may  proceed  to  obtain  a  sale  of  bis 

ward's  real  eaUte.  cited.  S.  C.       41» 

V.  Conveyances, 
veyance  0^  certain  estates  in  land  to  be  declared  by 


Q  ray  sons  v.  Richards. 
13.  Same  chapter.  (  11.  E 
le  registry  of  deeds 


SAtof  1 


D.  concerning 


with   words   1 
devises,  cited. 

VI.  Statute 
IB.  Ch.  101,  S  l.p.  »H    '   ■ 


1  R.  C.  dispensing 


-. -  _   C.  declaring  certain 

binding  unless  made  in  writing,  con- 


er.  f  i.  avoiding  0 


x>d  consideration  and  bona  Bde,  c 
Roddle's  ei'or  v.  Ben. 

VIL  Wills. 
19.  Ch.  1«.  1 1,  p.  m  of  t  a  C.  prescribing  tbe  m 


I.  Cb.  1 


,  S  ».  1 


Iniatra 


of  inl 

on  &  ui.  V.  Mabei 

of  admlnistra' 
__s  V.  Fllon'a  ad 
ilX  Same  chaptei 

decedent 


Uai 


win  of  lands,  construed. 


SSS^of  ^  R_  C.  prescribing 
W 


Dunbar'a*!'] 
St.  Same  ctiapt 
le  disposition  tc 

?[ier  of  plantation   dies  after  tbe   first  day  0 
rrh.  rItPrt.  S.  C,        OU 

I  R  C.  declarinc 


IX.  Action  of  debt 
1130,  4  Hen.  stau  at  large  p.  >7I>.  gl 
;bt  on  promissory  n^te.  c""-* 


■vC.OO'^lc 


10  LEtQH 


VnonnA  RxpoiTa,  Ahnqtatbd. 


IS.  Cb.  lOS.  i  S.  P-  MS  of  1 R.  C.  Klvlng:  action  at  debt 
asaliiBt  devisees.  coDBtrued. 

Uanns  t.  PIIdo'h  adm'r.  BS 

X.  Slaves,  free  aegruea  and  mulattoes, 
ST.  Cb,  111.  f  II.  p.  423  of  I  R.  C.  declarlDB  wbo  sball 
lie  deemed  maUttoea.  died. 

Waiklna  aod  vlfe  v.  Carlton.  BW 

28.  Same  chapter.  I  6S.  p.  as  of  I  R.  C.  prescribing 
the  mode  of  emanctpaclns  Hiavea.  cltr  ' 


.    I  M. 


ITldlni 


180 


that  emant 


o  eiecatloa  for  debt  c 


lanclpat 


wealth  more  than  I 

to  freedom  accrued 

Fisher  v.Comm 

Com  moQ  wealth 
S2.  Statntenf  ITBS       .  .        _    __, 

f  Pleaxants's  edl,  UeclarlnE  that 


<73. 


Hai.  p.  tseof  I  K.  C.  dei 
iveB  remaloltiE  In  Ibe  commoi 
reive  moniha  after  ibelr  rlgb 
ihall  forleltsucb  rlsbt.  cited. 

inatre  as  locoDStmctloD* 

.  Pleasant.  K 
Code.  cb.  loa,  i  S.1 


.  cited. 


S4.  Same  chapter.  S 
employing  or   barbourln 
large  or  blrlns  bimself 


ImpostDE  a  penalty  for 
a  free  negro  solng  at 
at  contrary  to  law.  con- 

XI.  Abseot  defendaa ta- 
re. Ch.  131.  i  1.  B.  p.  i1*.  «  of  IRC.  prescribing  tbe 
mode  of  proceeding  In  chancery  against  absent 
defcDdants.  cited. 

Mt>ore'B  adm'r  v.  George's  adm'r.  2K 

XU.  Limitation  of  BUlta. 

M.  Ch.  128.  {4.  p.  488  of  I  R.C.  prescribing  limitation 


Issued  and 


itlon  of  detinue,  .     ._ 

ifi.  limiting  right  tc 


le  thereon,  construed. 


Hliraei-or  v.  Fox's  adm'r.  SS7 

XIII.  Buying  and  selling  of  offices. 
3t>.  Cb.  KG,  p.  MS  of  I  K.  C.  against  buying  and 
selUnE  of  offices,  constraed. 

O'Hear's  adm'rs  v.  Kiger.  BE2 

XIV.  Crimes,  prosecutions  and  punishments, 

40.  Ch,  148. 1 1,  p.  BT1  of  IR.  C.  dednlngand  puulsb- 
Ing  perjury,  cited  and  construed. 

Commonwealtli  v.  Stocliley,  fl?8,  884 

41.  Cb.  ia».  i  15.  p-  811  of  I  R,  C.  requiring  Utle  or 
profession  of  prosecutor  to  be  a  written  at  foot  of 
Information  or  Indictment,  construed. 

Commonwealth  V.  Derer,  888 

42.  Same  chapter.  |flS.  p.  614  of  I  It.  C.  prescribing 
the  mode  of  proceeding 
court  where    penalty  e: 


Flab 


cited. 


;omm  on  wealth. 
«1  i.  ch.  n.  .Supp.  t 
ctlng  that  certain 
e  adjudged  guilty 


Rev.  Code,  cb.  IW, 
ty   of  larceny,   cited 
g»,  8in 
K,  C.  for  "auppresslon 


noney  on  deposit  an 
Der.  cited. 

s  of  1838.  ch.  108, 1 B.  4,  . .  _ _ 

regulations    for   savings   Institutions,    so- 
r    banks   to  be   thereafter   Incorporated, 


3.  84.  prescribing 


Smith  v.  Commonwealth.  886 

SDBKOOATION. 
See  Principal  and  sorety  No.  S.  8;  Judgment  No.  3. 
Hopewell  and  others 


I    others   v.    Nelson's 


Rlgbtto „ 

■edeastoorlglnaljadgnient.  SeeFi 
No.  i.  and 


th coming  bond 


Shugart's  adm'r  v.  Thompson's  adm'r. 
SURETY. 
See  principal  and  surety. 


l  Inter 


See  Insurance 


•    foi 


life. 


of  11 


Shlppen 

TENANTS  IN  COUMON.  "* 

Electment  by  tenant  Incommon  against  cotenant. 
See  Ejectment,  and 

Taylor  and  others  v.  Hill.  4B7 

TORT. 
What  count  Is  not  In  tort  bat  assnmpalt.    See 
Asaumpsll  No.  1.  and 

Hoppess  V.  Straw.  sis 

TROSTS  AND  TRCSTEE3. 

I.  What  purchase  by  agenL  for  his  own  beneBL 

-"  besustalued  against  principal.   See  Fraud- 

1 i,Qg  (j^  2.  a—* 

Jackson.  

of  slaves  till  emin- 


nlenc  alienations  No.  i.  and 


r  sold.    See  w 


I  No.  8. 


Collins  V.  Lotltua  £  Co..  » 

UNCHARTERED  BANKING. 

What  acts  of  an  Incorporated  savings  Institntlon 

securities  for  the  payment  of  money, 
otbenhan  ttaat  wherein  the  Inatltutlc 
so  that  a  memberof  tbe  Inytltutlon  m 

under  tbe  statute  of  February  34.  1818.  l  Rev.  Code! 

rh.   9K.  <  I. 

h  V.  Bomer. 
VENIXJR   AND  V 

I.  Construction  of  i 
an  absolute  sale,  d 

:  ¥.  Frayser's  ei'on 
:;.  what  Is  not  a  mortga 
•sale.    See  Conditional  sa 
Moss  V.  Green. 

ty  written  articles,  A.  aoi 

purchase  a  tract  of  land.     .- 

---   ey  made  by  C  K. 

.   at  ICei'i  acres;"  for  which  B.  Ii 

Lra  7S  cents.    This  price  Is  the  exact  result 

eclHed  number  of  acres  at  2G  dollars  per 

for  ibe  sale  and  purchase  of  the  land  In 


Sale  No 


irtgage.    See 


ge  but  a  conditional 

eNo.  Land 


1  bin  Is  nied  alleging  tbi 


I  by  tbe  acre, 
tbe  contract 

qnantltj'  of 


ss  than  W6.    Hkui.  r       

It  decree  compensation  to  the  vendee  : 
ice  being  reasonable  for  the  Inaccuracy 
be  process  of  surveying. 


,Coo^lc 


VlRGIMIA  Rbposts,  Amnotatbd. 


Be*erley  v.  BIIU  A  Allan  a 
IV.  ValldiW  of  c 
I  aBreement  betweer 


r  ana  venflee 


te  dlsmrbed.    See  Comiiromlae  No.  t.  and 
f.  Thompaon'a  adm'r. 
vrill  be  deemed  f — 
.    See   Fraudalen 


Plerce-sadtn'r  ic  -r.  TrlfB'B  heirs, 

V.  Purchaser  of  morteaRed  property, 
ortiraeed    propei 
IS  No.  7. 


lundlne 


wittiont  relief  aaralL  .. 

evlciloD.    SeeMort«aiteBand  t 

FlQdlay  &  MltcheU  t.  Hli^kmao. 

VI.  Pnrchaiers  from  Judimeat  debtoi 

10.  How  lands  aliened  by  Jadg-ment  debtor  will  be 
snbjected  in  equity  to  satisfaction  of  tbe  jndement. 
See  JadKtnent  So.  S.  aod 

M'Clana'  t.  Belme,  SM.  K 

VII.  Pnrchaser  nnder  decree. 

11.  Concemintr  the  ritrhta  of  a  pnrcbaser  under 
decree  of  aale.  see  Sale  No.  &  T.  8.  S,  and 

Taylor  ».  Cooper.  SI7 

VENIREMEN. 
a  voir  dire.    See  Jnrors  No.  1,  and 
th  T.  Slockley.  fflB 


I.  Special  verdlcL    See  Electment.    Special  ver- 


Commoni 


d  wife  V.  Carlton. 
VOIR  DIRE. 


latlon  for  perjury 

WARRANTY. 

n  evicted  purchaser  of  mortsaxed  slave 
'     •-■-'--         f  ground 


Orerton  and  wife  r.  Maben  aod  others,  a 

WILL. 

I-Wtiatlnatmnient  will  be  rejected  by  probate 


which  It 

of  the  decedent, 
a  small  piece  of  paper. 
.    .     .         ._     .        .__    followiae     lerma:      ''To 
Rochelle   In  fee.   Emellne    and    child    Char. 
"     '      Washington,  Tloe       "  " ' 


ihotild  thereafter  b 
accordingly,  under  thi 
wrote  down   In  pencil. 


fourth:  and  when  he  go 
dead.  On  the  failure  of 
the  appointed  time,    the 


INDEX 

back,  tbe  decedent  was 


decedent   t „ 

d  given  bim  tbe  heads  of 
»t  anxiety  for  hU  arrival. 


II,  Proof  by  altestlne  wltnessea, 
3.  Though  tbe  aitestiuB  wHnessea  to  a  will  have 
forgotten  whether  material  requisitions  of  the 
statute  were  observed  In  the  execution  and  attesta- 
tion, or  not,  compliance  with  those  requlsltlODs  may 
nevertheless  be  prope'-iv  iT,f^»,^i».i-.   »...  .i._    _ — .-^ 

of  probate,  from  the  ci 

Clarke  and  others  v,  Dnnna 
S.  A  win  more  than  eight  y. 


which 


ested  by 


emlQutcly  descrl 
tbe  tesutor  (who 
r  write),  signed  f 
[edged  by  him  a 


that  they  would  not  ha 
bad  been  requested  by  t> 
(hat  all  tbings  were  res 
the  clrcnmstancesof  thi 


laving  forgotten  all 


crlbed  by  tbe  first  wlti 
that  if  requested  by 
1.  he  would  have  done 


e  other  admits,  that 


.)be  witnessed.    Hild.  t 
of  the  will  Isaufflclenttoj 

III.  Parol  e' 


onlzatlou 
descrlptloi 


of  the  peraon  Intended  by 
arlUK  by  the  evidence,  thE 
e  am  eric  an  colon  Isiatlon  sc 
if  colour  In  Africa 


ifeatlng  of  legacies  given  in  remainder 
stator,  having  bequeathed  annultlet 
bis  three  nieces,  Frances,  Sybella 
3,  and  charsed  them  upon  his  real  es 
vises,  that  upon  the  death  of  Prances 


fourth  child  of  B 


',  tbe  second  a 


3r.  in  t: 


acnral   life;  that 


irih  child  at  the  decease  of 


Hbui,  the 


bauds  to  remain  as  at 
keptat  tbe  carpenter 
to   John    and  Wm, 
nesroes,"    This    memorananm.    w 
was  read  to  the  decedent,  who  k 
examined  the  same,  and  !    '      ' 
•irlveBer  then  left  him.  pro 
third  day,  but  was  acclden 
V  R,  10  Leigh— 34 


My   lands  to  belong 
ben   concluded. 


...  third  and  fourth,  and  were  not  couUn- 
iQt  until  the  deathsot  the  prior  annuitants. 
CaUett  and  wife  v,  Marshall  and  others,  tb 

V,  Interestof  residuary  legatees  for  life  and 
In  remainder. 
8.  TesUtor,  a  Virginia  farmer,  gives  the  residuum 
his  esUte,  real  and  personal,  to  bis  wife   for  life, 
rdeath,  gives  the  same,  as  wcluheland 


s  all  the  < 


wife,  V 


],  hlRC 


It  of  k 


0  him,  appoint 
"--   ■'  that  hi 


1  dire 


id  including  tbe  farm 'on  which  "testator- 
is  and  live  stock  thereon,  famitnre  and 


VnoiNu  RBPoxra,  Ammotatbd. 
IQ  Oil  band,  money    x.  What  devise  and  bequest  Is 


■■  takes  tlie  wbole 
■rdeatS.  ijetween 


family  ai 


.    for  cons 


was  accountable  to  tne  remain 
proceeds  ur  value  of  tbe  euri>luB  i 

3.  Tbat.  Id  thta  case,  tbe  Iceatec 
entor  tbe  i>erHonal  cbattels  In  k 
wurli  bomeK.  far  mine  atensils  an 
as  were  fortbcomlmr  "'  h»r  <ii>ati 

banded  over  to  tbe  remalod 

were  not  W  be  charged  to  tb 


a  entitled  ti> 
le  like.   Bucb 


d  tbe  like,  tbe  legate 
em  up  In  kind,  and  _„ 
:   for  tbem  accordingly. 
Ired  by  ea-iualiy. 
dcock'a  eior.  fl58 

n  of  estate  as  reeards 

moneys  collected   from 


ber:"    Hkld.  tbe  v 


!.  Maben 
'e  for  KU 
.'loaieil. 


others.       eO» 


■B  tbOHG 


s  allblSHlavt 

intba  tbey  shall  elect  to  bt 

ermB,  otherwli 
beauesia.  gin 
.  inciuUIng  a  parcel  o_ 
itable  uses;  afterwardt 

■>i  the  si 

>rt  ana 


ilil:  I 


of  t 


■OQ.    till  tl 

Ined  by  tSe'e mancipation  pi 
Ls  beyond  tbe  expen^ 


of  land  called  B 
da.  by  a  codicil 
D,  for  the  supi 

B.  D.  only  creati 

n  and  pa  ted   or  s 


Adams's  ad m 'I 


Pity  will  not  carry  InteresL 
r.  Adams's  adm'r. 


rNDEX 


It  tbe  balance  uf 
for  II 


of  beaeSclarieB 

tbe  leth  clause  of  bis  will,  de- 
'  ■  '  be  UHed  by  bis 


narlesodearalnf  Twoof  tbem  arei 
nartlcular  tracu  of  land  owned  by  t> 
tbe  otber  on  a  tract  lo  be  procure 
ular  place.  Tben  the  clause  proce 
"Said  tracts  of  land,  as  also  the  one 
to  forever  remain  for  the  use  am 
said  seminaries  of  learnicg.    Said  Hi 

dents,  and  tbe  nece 
lars  each.    Should   i 


as  as  follows; 
0  be  procured. 
beueHt  of  tbe 
mlnarles  lo  be 
think 


ir  tbe  beneatof 


for  c: 


icber-s  fe.. 
of  edncatl( 


of    HI 


It  able  t 
■}  be  adopted  at  the  Hcbools, 


a  witYthese  words:'""Atanyo# 

said  seminaries,  my  relatious  to  be  admitted  as  stu- 
dents, free  of  tuition  tees."  Held,  tbe  devise  and 
bequest  are  too  IndeHnlle  and  uncertain  as  to  tbe 
bene  tl  claries,  and  are.  fur  that  cause,  void. 

Literary  fond  v.  Dawson  and  others.  M7 

XI.  What  devise  and  beqneatfor  a  charluble 

use  is  valid. 
12,    The  ITlb    clause   of   the   will    is   as    follows: 


IBib  de _. 

hope  and  trust  they  will  not)  then  11 _ 

sonal  estate  devised  for  t.aid  objects  to  be  u.'sed  br 
my  executors  In  constituting  a  part  of  tbe  literary 
fund  of  tbe  sute  of  Virginia,  and  tvo  thirds  of  tbe 
Inierestonlt  to  be  Qsed  by  the  school  commissioners 
for  tbe  county  of  Albemarle,  in  tbe  same  way  the 
school  fund  allotted  for  tbe  said  county  Is  used. 
The  otber  one  tbird  of  the  interest  on  It  to  be  appro- 
priated and  nsed  by  tbe  srbool  commissioners  for 
the  county  of  Nelson,  In  tbe  same  way.  And  from 
timetn  time  as  the  legislature  may  tbink  advisable, 
the  principal  may  be  used  for  like  objects,  for  tbe 
benefit  of  the  said  counties,  in  same  proportions  as 
tbe  interest  Is  directed  to  be  used.  An  act  of 
assembly  for  said  object,  supposed  can  be  obtained." 


r  being  ad- 


3  be  void,  tbat  di 


specifically  enforced  inequity.    See  Heirs  No.  1.  and 
I.uckeits  y,  Lucltelts,  W 

WITNESS. 
In  assumpsit  for  goods  famished  a  third  person. 
sucb  person  Is  a  competent  witness  for  tbe  plaintiff. 
Ware  v,  Stepbenson.  lU 

WRITING. 
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belnwrltin 
Ware  v. 

I  binding  tbough 


Collins-B  adm-i 

S.  Admission  of  p 

tlon  of  legatee,    Se 

Maund's  adm'r 
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twenty-tlrat]ndlclalc1rcalt.by  the  style  of  "iQdre 

law  and  chancery  for  the  county  of  Benrlco  and 
an  act  of  assembly  passed  March  IS,  IHl.  entitled 
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of  Ueorlco  shall  be  hereafter  called  and  styled  the  saperlor  court  of  chancerir 
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Supreme  Court  of  Appeals  of  Virginia. 


TunsUll  &  al.  v.  PolUrd's  Adm'r. 

Harcb.  1840.  Rlcbmond. 

BxecatoTS  and  Adoilnlatralsr*— Paretcn   Executor— 

LlabUtty  Wbere  He  Brings    A5**U  In   SUtC— . 

es'or  havlas  taken  probat  of  i:eHta.tor'a  will  and 
letters  testamentary  In  EDKland,  aad  cnllecti 
tbe  aBBeUof  leatator's  estate  ttiere.  and  brought 
tbem  with  him  to  Virginia,  bni  havlDg  c 
qnalifled  na  ex'or  Id  Virginia,  la  liable  to  be  saed 
b;  Ibe  legatees  Id  tbe  coart  of  cbancery  of  Vlr- 
glDla.  for  an  accoont  of  his  admlnlBlratlon.  aDd 
for  the  legacies  tbal  remalD  UDpald.t 

Swne-SaoM-LUMHty  of.— An  englUb  ez'or  collects 
the  assets  of  testator's  estate  in  England,  brings 
them  with  him  to  VIrglaia,  and  dlesbere  Id  I80T. 
Indebted  to  testator'aestate.  without  bavlne  quali- 
fied In  Virginia:  the  debt  be  owed  hla  tesWtOr's 
estate  1b  entitled.  In  tbe  admlalstratiOD  of  bis  own 
estate,  to  priority  over  all  bis  otber  debts. 

fimaui    Occessed   eiecator— Debts   Due  to   Testator'* 


.-The   s 


t    If06. 


ch.  SS.  I  II,  glTlne  preference   to  debts  due  from 

admlDlstratlon  of  the  estates  of  such  ei'ors. 

not   repealed    by  the  autute  of    1T4B.  ch. 

IS.   notwitb  standing  the   general  repealing 
2  *claase  therein  contained,  or  by  Ibe  sti 

□f  178A.  ch.  SI.  I  M.  or  by  tbe  revised  an 

of  ITW,  In  pari  materia;  thoee  sta totes  subseqneDt 

to  that  of  17W,  contalDing  nolblng  Inconsistent 

with  it.  and  being  only  cnmulatlve. 
S*s»— Limitation  ef  AclUw*— Duly  to  Plaad  Slatata.— 

The  nth  sections  of  the  statute  of  limitations. 


•eieCDlors  aad  AdmlBlstrators— Forelga  Eiecnters 
— UaMllty  Wbwe  He  Brings  AiHts  In   VlrtlnlB.. 

the  proposition  laid  down  In  tbe  flrst  headnote  of 
tbe  principal  case,  that  where  a  foreign  eiei 
bilngB  tbe  assets  of  the  estate  In  Virginia 
liable  to  be  sued  by  tbe  legatees,  (even  thoui 
baa  not  qnaliSed  in  this  sute)  in  tbe  court  of  cb an ~ 
eery  of  Virginia,  for  an  account  of  hla  admlnistra- 
tloD,  and  for  the  legacies  that  remain  unpaid. 
the  principal  cane  Ik  cited  and  approved  in  the 
following  cases:  Dickinson  v.  Hoomes,  SGratt.  1U. 
tn.  IIB:  Andrews  v.  Avory,  14  Gratt.  240;  Moses  v. 
Hart,  e  OratU  8W:  Sinker  t.  Streit,  33  Gratt.  SM; 
Davis  V.  Morrlss.  18  Va.  »;  Fugate  v.  Moore.  88  Va. 
1MB.  II  S.  E.  Bep.  lOOS;  Clendenlng  v.  Conrad,  »l  Va. 
<IB.  3ia  G.  Rep.  818;  Portsmoath  QasCo.  v.  Sanford. 
»;  Va.  ISS.  »  S.  E.  Sep.  GI8:  Leacb  v.  Buckner.  IS  W. 
Va.  «:  Hooper  v.  Hooper.  S)  W.  Va.  889.  I  S.  E.  Rep. 
nO:  Hooper  v.  Hooper.  Sa  W.  Va.  fSt.  t  S,  E.  Sep. 
■88:  Oney  t.  Ferguson.  41  W.  va.  fi7l.  zs  S.  E.  Sep. 
Til.    See  also.  Powell  v,  Stratton.  11  Oratt.  793. 

The  proposition  for  wblcb  tbe  principal  case  is 
cited  in  the  above  cases  is  one  of  the  eiceptiona  to 
the  general  role.  For  the  general  rule,  aee/aot-note 
to  Andrews  t.  ATory.  14  Orati.  !S8.  See  mono- 
graphic noU  on  "Executors  and  Admlniatrators" 
appended  to  Rosser  v.  Dcpriesu  S  GratL  8. 

fSee  VaDghanAal.v.  Northnp  adm'r  &c-.  IS  Peters 
T.  Tamer's  adm'i.  8  L.elgb  116. 


providing  that  debt  or  scire  facias  on  iudgmeota 
against  decedents  In  their  lifetime,  sball  not  be 
brought  aralDBt  their  represeDtatlves.  after  tbe 
ears  from  tbe  oualiflcatlon  of 
nd  that  sncb  Judgments  shall, 
after  the  expiration  of  Ave  years,  be  deemed  to  be 
paid  and   dtscbarged.  Is  a  bar  to  debt  or  scire 
faclaaon  aucb  judgments  against  an  aCtni'rof  the 
deceased  debtor,  though  no  assets  of  tbe  debtor's 
estate  came  to  tbe  hands  of  the   representative 
within  five  years  after  bis  quail II cation;  and  tbe 
adm'r  Is  bound  to  plead  tbe  statute  to  actions  of 
tbe  judgment  creditors.  Id  favour  of  otber  cred- 
itors prosecntlng  claims  to  which  tbe  limitation 
does  not  apply. 
Sam*— SaaM-SanM.t— And  It  seems,  tbe  represen- 
tative Is  bound  to  plead  that  statute  in  all  cases 
to  which  It  applies  to  protect  tb 
tate.  for  tbe   benefit  of  other   c 
legatees  or  distributees,  of  the  decedent 
In  Ma;  1780,  Camni  Garlick  of  Kinf  Wil- 
liam  count;,    made  and  published  his  will 
and  testament,  whereby  he  devised  and  be- 
queathed  his  real    and   personal  estate  in 
Virginia,  to  and  amon^  his  wife  Mary,  and 
his     three     children,    Samuel,     Sarah    and 
Mary    Camm  Garlick,    and  appointed   his 
brothers,  Samuel  and  John  Garlick,  his  ex- 
ecutors; and  shortly  after  making' this  will, 
he  went  to  England  on  a  visit  to  his  pater- 
1  uncle,    Edward   Garlick,    who  resided 
ar  Bristol.     His   node    died    soon    after 
9  arrival  in  Eng-land,  and  by  his  last  will 
and    testament  bequeathed  to  him    a    large 
legacy,    consisting   chiefly,   it  appeared,  of 
moneys    due    to  that  testator.     Whereupon, 
in  December  1781,  Camm   Garlick,  then  re- 
maining  in   England,    made  an  additional 
'11  and  testament,  for  the    purpose  of  dis- 
posing of  the  property   which  he  had  lately 
acquired    under  his  uncle's   will;    whereby 
he    confirmed  the  will   he  had  made  in  Vir- 
ginia; and,  out  of    the    legacy   bequeathed 
to    him    by   his    uncle,    he    t>equeathed   an 
"innuity     of    ^50,      sterling    to     his     wife 
for  life,  and  ^500.    to  Benjamin  Pol- 
1  lard,  »;£Z500.   to  his    son  Samuel,  and 

/1500.  to  each  of  his  daughters  Sarah 
nd  Mary  Camm;  and  appointed  Benjamin 
Pollard  and  Thomas  Hall  executors  of  this 
his    will    made  in   England,  and  guardians 


■e- Limitation  ol  Acthms-Daty  to  Pfenl  SlatoU. 

—In  Woodyard  v.  Polaley,  14  W.  Va.  S2S.  it  Is  said  ; 
Indeed  tbe  duty  of  tbepersonal  representative 
yupon  tbesututeof  limitations  In  behalf  of 
tbe  legatees  and  distributees  aud  also  to  protect 
creditors,  Tjmilatttlal.v.  PoUard'i  Adm'r.  n  LtiaA  1." 
See  also,  citing  the  principal  case  for  this  proposl. 
tlon.  Selg  V.  Acord.  tl  Oratt.  S8» :  Smith  v.  Patlle.  81 
Va.  «9  ;  Radford  v.  Fowlkes.  8&  Va.  9i».  8  S,  E.  Sep. 
817.  See  monographic  noU  on  "Executors  and  Ad- 
ministrators" appended  to  Roaaer  v.    Deprlest.    5 

Oratt.  e. 
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of  his  three  children,  till  such  time  aa  the 
monejB  he  thereby  bequeathed  to  them  couW 
be  paid  to  the  persona  whom  he  had,  by  his 
wilt  made  iti  Virginia,  appointed  their 
guardiana,  (meaning-,  no  doubt,  Samuel 
and  John  Garlick,  whom  he  had  appointed 
executors  of  his  Virginia  will,  though  not, 
as  he  supposed,  guardiana  of  his  children). 
Immediately  after  making  and  publishing 
this  will  in  England,  the  testator  Camm 
Garlick  went  to  Portugal,  where  he  died  in 
1782.  Pollard  and  Hall  joined  in  proving 
the  english  will  in  the  prerogative  court  of 
Canterbury,  and  procured  joint  letters  tes- 
tamentary; but  Pollard  alone  c611eoted  the 
english  assets  of  the  testator's  estate,  or 
at  least  far  the  greater  part  of  them,  and 
in  1783  came  to  Virginia,  bringing  with 
him  the  assets  of  the  estate  which  he  had 
collected  in  England.  Samuel  and  John 
Garlick,  the  executors  named  in  the  Vir- 
ginia will,  proved  that  will  together  with 
an  authenticated  copy  of  the  english  will, 
in  the  county  court  of  King  William,  in 
March  1784,  and  qualified  as  executors. 
Pollard  paid  to  John  and  Samuel  Garlick, 
a  large  portion  of  the  assets  of  their  com- 
mon testator,  which  he  had  collected  in 
England  and  brought  with  him  to  Vir- 
ginia, and  they  made  some  payments  ti> 
the  legatees  on  account  of  the  legacies  be- 
4]ueathed  to  them:  but  it  did  not  appear, 
either  that  Pollard  paid  over  to  the  Vir- 
ginia executors  all  the  english  assets  which 
be  had  received,  or  that  they  paid  over  all 
the  money  they  received  from  Pollard  to 
the  legatees. 

Leonard  Tnnstall  and  Mary  Camm  bis 
wife  who  was  one  of  the  daughters  and 
legatees  of  the  testator  Camm  Garlick,  in 
1799,  exhibited  a    bill  in  the  high   court  of 

chancery  of  Virginia,  against  the 
4  Virginia  executors  *Samuel  and  John 

Garlick,  and  the  english  executor 
Pollard,  setting  forth  the  two  wills  of  the 
testator,  and  the  qualification  of  PoUard 
as  executor  in  England,  and  of  Samuel  and 
John  Garlick  as  executors  in  Virginia ; 
charging  each  and  all  of  the  executors  with 
waste,  and  approp'-iation  to  their  own 
use,  of  tbe  assets  of  their  testator's  estate, 
which  the;  ought  to  have  applied  to  tbe 
payment  of  the  legacies,  a  large  portion 
of  which,  tbey  alleged,  yet  remained  due; 
and  praying  accounts  of  the  administration 
of  the  defendants  respectively,  and  a  de- 
cree for  the  balance  of  the  legacies  yet  due. 
Upon  the  division  of  the  high  court  of 
chancery  into  district  courts,  in  January 
1802,  this  suit  was  transferred  to  the  dis- 
trict court  of  chancer;  of  Williamsburg. 
And  there  Benjamin  Gaines  and  Sarah  his 
wife,  who  was  the  other  daughter  of  the 
testator  Camm  Garlick,  Samuel  his  son, 
and  Mary  his  widow,  exhibited  a  like  bill 
against  the  same  parties,  praying  the 
like  relief.  The  Virginia  executors  Samuel 
and  John  Garlick,  in  their  answers  to 
these  bills,  said,  that  no  settlement  had 
ever  been  made,  between  them  and  the 
defendant  Pollard,  who  had  had  the  manage- 
ment of  that  part  of  the  estate  which  was 
in  England,  or,  between  them  and  the 
legatees,  of  their  own  accounts  of  admin- 
istration. And  the  english  executor  Pol- 
lard said,  that  he  had,   out  of  the  assets 


received  by  him  in  England,  discharged  a 
large  amount  of  debt  dne  from  the  testa- 
tor's estate  to  creditors  in  that  country, 
made  several  payments  to  the  legatees,  and 
paid  over  large  sums  of  mone;  to  the  Vir- 
ginia executors,  and  they  had  paid  large 
sums  to  the  plaintiffs  on  account  of  their 
legacies,  so  that  the  balance  due  from  him, 
if  any,  was  trivial;  but  he  admitted,  that 
the  accounts  remained  to  be  settled ;  and  he 


this  court.     Some  of  the  plaintiffs  and  all 

of  the  defendants  died  'pending   the  suits, 

and  the  proceedings  were  revived  for 

5  and   'against    their    representatives, 
so  that  the  causes  stood  in  the  names 

of  Mary  Camm  Tunstall,  plaintiff  in  the 
first  suit,  and  Sarah  Gaines,  the  adminis- 
tratrix of  Samuel  the  son  of  the  testator, 
and  the  administrator  of  Mar;  the  widow, 
plaintiffs  in  the  second  suit,  against  Ben- 
jamin Pollard  administrator  of  the  executor 
Pollard,  the  administrator  of  the  executor 
John  Garlick,  the  administrator  de  bonis 
non  of  the  executor  Samuel  Garlick,  and  the 
administrator  of  his  first  administrator, 
defendants  in  both  suits. 

Of  the  several  accounts  ordered  and 
taken  in  these  suits,  it  is  only  necessary  to 
state  here  the  result  of  the  account  of  the 
english  executor  Pollard's  administration 
of  his  testator  Camm  Garlick 's  estate, 
taken  in  1820,  long  after  the  executor's 
death;  by  which  it  appeared,  that  he  was 
indebted  to  the  estate  for  a  balance  of  8984 
dollars  with  interest  from  the  3Ist  Decem- 
ber 1800.  But  there  was  some  evidence  in 
the  cause  to  shew,  that  he  had  made  large 
payments  to  the  Vii^inia  executors,  which 
appeared  not  to  have  been  credited  to  him 
in  the  account.  No  account  was  taken  of 
Benjamin  Pollard  the  yonnger's  adminis- 
tration of  PoUard  the  executor's  estate,  it 
being  agreed  that  Pollard  the  executor 
died    utterly  insolvent. 

Upon  the  hearing  in  November  1820,  a 
decree  was  entered,  by  consent  of  the 
parties,  that  the  administrator  of  the  exec- 
utor John  Garlick  should,  out  of  the  assets 
of  that  executor's  estate  in  his  hands,  pay 
to  Mary  Camm  Tunstall,  the  plaintiff  in 
the  first  suit,  the  sum  of  5169  dollars,  and 
to  Sarah  Gaines  one  of  the  plaintiffs  in  the 
second  suit,  4393  dollars,  with  interest  on 
both  sums  from  the  lat  of  January  1801 ; 
and  that  the  administrator  of  the  first  ad- 
ministrator of  the  executor  Samuel  Garlick, 
(it  being  admitted  that  he  had  assets  in 
his  bands)  should  pay  to  mrs.  Tunstall  the 
sum  of  1696  dollars,  and  the  same  sum 
to  mrs.  Gaines,  with  interest  from 
the  1st  January  1801— That  Samuel  the 

6  *son,    and   Mary    the   widow  of  the 
testator  Camm    Garlick,  appearing  to 

have  received  all  they  were  entitled  to,  the 
bill  in  the  second  suit,  so  far  as  it  prayed 
relief  for  them,  should  be  dismissed— And 
that  both  bills  should  be  dismissed  as  to 
Pollard  the  younger,  tbe  administrator  of 
Pollard  the  english  executor  of  Camm  Gar- 
lick. 

The  foregoing  history  of  the  proceedings 
in  the  former  suits  is  necessary  to  an  ac- 
curate understanding  of  the  oontroveriy  in 
this  suit,  which  grew  out  of  them. 
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Mary  Tun  stall  and  Sarah  Gaines,  in 
September  1822,  exhibited  a  bill,  in  the 
superior  court  of  chancer;  of  WilliamBburg, 
ag-ainst  Benjamin  Pollard  as  the  adminis- 
trator and  sole  heir  of  the  elder  Pollard 
executor  of  Cawm  Garlicic,  and  the  repre- 
sentatives of  the  executors  John  and  Sam- 
uel  Garlicli,  and  other  parties;  wherein 
thej  represented,  that  the  decree  in  the 
former  suits  against  the  representatives  of 
John  and  Samuel  Garlick,  was  rendered 
for  moneys  due  from  them  respectivelj  on 
account  of  their  own  executorial  transac- 
tions, and  on  account  of  the  deficiency  of 
Pollard  the  english  executor  of  their  testa- 
tor; that  having  sued  out  executions  on 
their  decree  against  the  representative  of 
John  Garlick,  they  had  obtained  satisfac- 
tion of  only  a  smalt  part  of  their  claim  on 
the  decree  against  him,  and  encountered 
impediments  to  further  proceedings,  which 
it  required  the  aid  of  the  court  to  remove ; 
but  when  these  impediments  should  be 
removed,  the  estate  of  John  Garlick  would 
still  be  inadequate  to  satisfy  the  decree. 
And  as  to  the  defendant  Pollard,  the  bill 
suggested,  that  he  was  in  possession  of 
real  estate  inherited  from  his  father 
Pollard  the  executor  of  Camm  Garlick,  of 
which  they  prayed  a  discovery  and  account, 
and  that  the  same  should  be  subjected  to 
the  debt  which  his  ancestor  owed  to  the 
estate  of  Camm  Garlick. 

This  bill  was,  in  the  sequel,  dismissed, 
on    the  motion  of  the   plaintiffs,    as    to   all 

the  defendants  expect  Pollard. 
7  'Pollard  filed  his  answer   in    Janu- 

ary 1825,  in  which  he  said,  that  he 
and  his  sister  Margaret  the  wife  of  George 
lyoyall  were  the  heirs  at  law  of  his  father, 
but  that  they  held  no  feal  estate  derived 
from  him,  by  gift,  devise  or  descent,  he 
having,  in  fact,  left  no  property  whatever 
at  his  death,  which  then  came  to  the  hands 
of  the  defendant.  But  he  said,  that  since 
the  commencement  of  this  suit,  namely,  in 
August  1824,  some  assets  had  come  to  his 
hands  as  administrator  of  his  father,  on 
account  of  a  claim,  wliich  he  had  presented, 
under  tlie  treaty  of  February  1819  t>etween 
the  U.  States  and  Spain,  for  a  loss  sus- 
tained in  17%;  which  assets,  however,  he 
had  fully  administered,  by  applying  the 
same  in  satisfaction  of  debts  due  upon 
judgments  recovered  against  his  Intestate 
in  his  lifetime;  debts,  he  insisted,  of  supe- 
rior dignity  to  the  debts  claimed  by  the 
plaintiffs;  for  the  debts  they -claimed  were, 
in  their  nature,  only  simple  contract  debts 
of  his  intestate,  since  he  had  qualified  as 
executor  of  Camm  Garlick  in  England, 
and  his  executorial  bond  given  there  did 
not  stand  on  the  same  footing  as  an  exec- 
utor's twnd  given  in  Virginia,  nor  were 
the  debts  of  the  executor  of  the  same  dig- 
nity. 

In  1S27,  the  plaintiffs  filed  a  supplemental 
bill  in  which  they  made  Loyall  and  wife 
narties  defendants,  and  charged,  that  Ben- 
jamin Pollard  the  elder,  in  May  1799,  made 
a  conveyance  and  settlement  of  real  estate 
to  the  use  of  his  wife,  which  upon  her  death 
had  come  to  the  hands  of  Benjamin  Pollard 
the  younger  and  Loyall  and  wife;  that  the 
conveyance  and  settlement  were  voluntary, 
frandnlent  and  void,  as  to  creditors  of  Pol- 


lard the  elder;  and  that  these  lands  ought 
to  be  held  subject  to  the  plaintiffs*  claims. 
And  they  called  upon  the  defendant  Pol- 
lard to  render  an  account  of  the  assets  of 
his  intestate's  estate  which  he  had  received 
since  the  commencement  of  the  suit 
(amounting,  they  alleged,  to  about  11000 
dollars)  and  to  state  the  judgments  against 
his  intestate  in  payment  of  which  he 

8  had  'disbursed  those  assets,    and  all 
the    circumstances     attending     those 

payments  made  by  him.  They  insisted, 
that  the  debt  due  to  them  from  the  intes- 
tate, being  a  debt  due  from  him  as  an 
executor,  was  of  higher  dignity  than  anj 
debts  due  upon  judgments  against  him: 
that  those  judgments  having  been  rendered 
against  the  intestate  in  his  lifetime,  and 
he  having  died  in  1807,  and  there  having 
been  no  proceedings  upon  them  for  some 
eighteen  years  after  the  qualification  of 
the  administrator,  there  could  not  have 
existed  any  valid  claim  upon  them,  and  if 
the  administrator  applied  the  assets  to  the 
satisfaction  of  them,  such  payments  were 
merely  voluntary  on  his  part,  and  a  waste 
of  the  assets :  that  the  administrator  had 
sought  to  effect  a  compromise  of  the  judg- 
ments, and  to  get  releases  or  transfers  of 
them  on  payment  of  a  small  part  of  their 
nominal  amount,  and  then  to  use  them  as 
a  protection  of  the  assets  to  the  whole 
nominal  amount  of  the  judgments;  thus 
making  a  trivial  sacrifice  to  claims  which 
could  never  have  been  enforced  if  he  had 
resisted  them.  In  order  to  protect  the  resi- 
due of  the  assets  from  the  claims  of  the 
plaintiffs  and  other  creditor*  of  his  in- 
testate. 

As  to  the  defendants  Loyatt  and  wife,  the 
bill  was  taken  pro  confesso.  The  defend- 
ant Pollard  put  in  an  answer,  in  which  he 
referred  to  the  decree  in  the  former  suits 
of  November  182n,  entered  by  consent  of 
the  plaintiffs,  whereby  it  was  decreed, 
that  the  debt  due  from  his  intestate  as 
executor  of  Camm  Garlick  should  be  paid 
by  the  representatives  of  the  other  execu- 
tors John  and  Samuel  Garlick,  and  the  bills 
as  to  him  were  finally  dismissed.  He 
said,  that  the  conveyance  of  real  property 
made  by  his  father  to  his  wife  was  founded 
ou  an  antenuptial  agreement,  and  so  was 
a  conveyance  for  valuable  consideration, 
and  this  defendant  and  his  sister  mrs.  Loj- 
all  held  the  property  under  a  devise  from 
the  wife  who  was  the  bona  fide  owner  of  it ; 
and    that,     moreover,      his     intestate 

9  being  in  custody  at  the  *8uit  of  one 
William  Coker  in  1804,  took  the  ben- 
efit of  the  statute  for  the  relief  of  insolvent 
debtors,  and  surrendered  in  his  schedule 
all  interest  he  had  or  might  have  in  the 
very  property  which  he  had  before  conveyed 
to  his  wife.  And  as  to  the  other  allega- 
tions of  the  bill,  he  said,  that  the  sum  he 
had  received  as  administrator  of  his  father 
upon  his  claim  under  the  treaty  with  Spain, 
was  10310  dollars.  That  one  of  the  judg- 
ments which  he  had  discharged  out  of  those 
assets,  was  a  judgment  recovered  bj  Mar- 
garet Keames  against  his  father  in  his 
lifetime,  upon  which  suit  was  brought 
against  him  as  administrator,  in  Septem- 
ber 1824,  immediately  after  his  receipt  of 
the    assets ;  knowing  it   to  be  a  debt  of  the 
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taig-hest  dignity,  and  presuming  he  should 
be  obliged  to  paj  it,  he  advised  his  brother 
in  law  George  Loyall  to  purchase  the  claim  [ 
Loyall  purchased  it  for  1000  dollars ;  it  was 
prosecuted  to  judgment,  and  execution  sued 
out,  upon  which  he  paid  Soyall  the  full 
amount,  2SS2  dollars,  in  April  1825.  That 
the  other  judgment  was  the  judgment  of 
William  Coker  against  his  intestate,  upon 
which  a  suit  was  brought  bjmr.  Wickham, 
in  1824,  against  this  defendant,  in  the  cir- 
cuit court  of  the  U,  States  held  at  Rich- 
mond; he  advised  another  relation,  William 
Lojall,  to  purchase  this  claim  from  mr. 
Wickbam;  William  Loyall  purchased  it  ac- 
cordingly, for  5400  dollars,  which  he  paid 
to  mr.  Wickham;  Coker's  suit  was  prose- 
cuted to  judgment;  and  the  defendant  paid 
the  full  amount,  6894  dollars,  to  William 
Loyail,  in  June  1825.  He  tnaisted,  that 
the  debt  claimed  by  the  plaintiffs  was  only 
a  simple  contract  debt  of  his  intestate;  and 
then  lie  stated,  that  he  held  two  bonds  ex- 
ecuted by  his  intestate  to  James  Caton  de- 
ceased,  for  ^^500.  sterling  each,  the  whole 
of  which,  with  interest  from  December 
17%,  was  still  due;  and  that  the  defendant 
was  the  executor  of  Caton,  and  had  a  right 
to      retain      the      amount      of     these 

10  'debts  out  of   the  assets  of  his  intes- 
tate,    in     preference    lo     the     debt 

claimed  by  the  plaintiffs. 

The  facts  stated  in  the  answer  were  put 
in  issue  by  a  general  replication. 

It  appeared,  that  Pollard  the  intestate  of 
the  defendant  Pollard  died  in  1807.  Ad- 
ministration of  his  estate,  it  seemed,  was 
first  committed  to  the  aerjeant  of  Norfolk 
borough  ;  it  did  not  appear  when.  The  ac- 
counts of  the  defendant  Pollard's  admin- 
istration shewed,  that  the  administration 
was  granted  him  to  in  May  1812. 

The  judgment  of  Margaret  Kearnes 
against  Pollard  the  intestate  was  recovered 
in  November  1802,  and  the  suit  upon  it 
against  Pollard  the  administrator,  was 
brought  in  September  1824,  and  judgment 
recovered  against  him  by  default  in  April 
1825. 

Of  the  judgment  stated  in  the  answer  to 
have  been  recovered  by  William  Coker 
against  Pollard  the  intestate,  of  the  pro- 
ceedings by  which  he  was  discharged  from 
custody  at  the  suit  of  Coker  in  1804  as  an 
insolvent  debtor,  and  of  the  judgment  re- 
covered by  Coker  against  Pollard  the  ad- 
ministrator, no  evidence  appeared  by  the 
record  to  have  been  exhibited. 

It  appeared,  that  the  full  amounts  due 
upon  Kearnes's  and  Coker's  judgments  were 
paid  by  the  defendant  Pollard,  as  stated  in 

The  bonds  of  Pollard  the  defendant's  in- 
testate to  Caton,  for  ^£500.  sterling  each, 
which  the  defendant  said  in  his  answer,  he 
held  as  the  executor  of  Caton,  did  not  ap- 
pear to  have  been  exhibited. 

The  accounts  of  the  defendant  Pollard's 
administration  of  his  intestate's  estate 
having  been  referred  to  a  commissioner,  it 
appeared  by  the  report,  that  if  the  admin- 
istrator was  entitled  to  credit  for  the  sums 
he  had  paid  in  satisfaction  of  Kearnes's 
and  Coker's  judgments,  he  had  fully  ad- 
ministered the  assets  he  had  received; 

11  "if  not,  he  was  indebted  to  the  estate 


in  a  balance  of  7768  dollars,  with  interest 
from  the  ISth  June  1825. 

The  cause  was  transferred,  first,  to  the 
superior  court  of  chancery  of  Richmond, 
and  finally  to  the  circuit  superior  court  for 
Henrico  and  Richmond;  where,  upon  a 
bearing  in  1837,  the  bill  was  dismissed. 
Upon  the  petition  of  the  plaintiffs,  this 
court  allowed  them  an  appeal. 

The  cause  was  argued  here  (very  elabo- 
rately and  ably)  by  Brooke  for  the  appel- 
lants, and  R.  T.  Daniel  for  the  appellee 
Pollard. 

I.  The  present  suit  being  founded  on  the 
proceedings  in  the  former  suits  of  the 
plaintiffs  against  John  and  Samuel  Garlick 
the  Virginia  executors,  and  Benjamin  Pol- 
lard the  english  executor,  of  Camm  Gar- 
lick;  and  the  object  of  this  suit  being  to 
recover  from  the  administrator  of  the  eng- 
lish executor,  the  balance  of  8984  dollars, 
appearing,  by  the  account  of  his  adminis- 
tration taken  in  the  former  suits,  to  be  due 
from  him  to  the  estate  of  hia  testator;  the 
first  question  was,  whether  Pollard,  the 
english  executor,  who  took  probat  in  Eng- 
land, but  never  qualified  in  Virginia,  was 
liable  to  be  sued  by  the  legatees  of  the  tes- 
tator in  the  court  of  chancery  of  Virginia, 
for  an  account  of  the  english  assets,  which 
he  received  in  England  and  brought  with 
him  to  Virginia,  and  for  the  balance  due 
from  him  on  that  account  to  his  testator's 
legatees?  The  authorities  cited  at  the  bar 
on  this  point,  and  the  arguments  of  the 
counsel  on  both  sides,  are  fully  stated  in 
the  opinion  of  the  court. 

II.  The  next  question  was,  whether 
Pollard  the  administrator  of  Pollard  the 
english  executor,  was  justified  in  applying 
the  assets  of  his  intestate's  estate  to  the 
payment  of  the  debts  due  on  the  judgments 
of  Kearnes  and  of  Coker  against  his  in- 
testate, in    preference    to    the   debt   due   to 

the  plaintiffs? 
12  'Brooke  contended,  that  the  admin- 

istrator's application  of  the  assets 
to  the  satisfaction  of  those  judgments,  was 
a  devastavit. 

For.  in  the  first  place,  he  said,  the  debt 
due  by  Pollard  the  elder  to  the  estate  of 
his  testator  Camm  Garlick,  was  a  debt  of 
higher  dignity  than  the  debts  due  on  the 
judgments  against  him,  or  any  other  proper 
debt  of  his  own.  He  referred  to  the  statute 
of  1748,  ch.  4,  t  13,  5  Hen.  Stat,  at  large,  p. 
453,  which  provided,  "that  when  any  guard- 
ian, or  person  chargeable  with  the  estate 
of  any  orphan,  or  with  the  estate  of  a  per- 
son deceased,  to  him  committed  by  any 
court  of  record  in  this  colony,  shall  die  so 
chargeable,  the  executors  and  administra- 
tors of  such  person  so  dying  shall  be  com- 
pellable to  pay  and  satisfy,  out  of  the  estate 
of  their  testator  or  intestate,  so  much  as 
shall  appear  due  to  the  estate  of  such  or- 
phan, or  person  deceased,  before  any  other 
or  proper  debt  whatsoever  of  such  testator 
or  intestate;"  and  to  the  statute  of  1765, 
ch.  61,  i  50.  12  Hen.  Stat,  at  large,  p.  152; 
which  provided,  that  "the  executors  or  ad- 
ministrators of  a  guardian,  of  a  committee, 
or  of  any  other  person  who  shall  have  been 
chargeable  with  or  accountable  for  the 
estate  of  a  ward,  an  idiot  or  a  lunatic,  or 
the   estate  of  a  dead   person,   committed  to 
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their  testator  or  intestate  by  a  court  of  rec- 
ord, shall  paj  HO  much  as  ahall  be  due  from 
their  testator  or  inteBtate,  to  the  ward, 
idiot  or  lunatic,  or  to  the  legatees  or  per- 
sous  entitled  to  distribution,  before  any 
proper  debt  of  their  testator  or  intestate; 
which  provision  was  re-enacted,  in  the 
same  words,  by  the  revised  statutes  of  1792 
and  of  1819,  Rev.  Code  of  1792,  ch.  90,  i  53 ; 
1  Rev.  Code  of  1819,  ch.  104,  {  60,  p.  389, 
And  he  argued,  that  the  words  in  those 
statutes,  g-iving  priority  to  debts  due  from 
fiduciaries  to  whom  the  estates  were  "com- 
mitted by  a  court  of  record,"  were  refer- 
riblc  only  to  cases  of  administrators, 
guardians  and  committees  of  idiots  or  luna- 
tics,    to    whom     the    estates     were 

13  committed  *by  a   court  of  record,  not 
to  the  case  of  executors,  who  derived 

their  authority  from  the  will,  and  to  whom 
the  estates  were  not  committed  by  the 
court;  and  that,  therefore,  in  all  cases  of 
debts  dne  from  a  decedent  in  an  executorial 
character,  whether  they  arose  out  of  his 
transactions  before  or  after  probat,  or 
whether  he  was  a  foreign  or  a  Virginia 
executor,  and  if  a  foreign  executor,  whether 
he  ever  qualified  in  Virginia  or  not,  such 
debts  were  preferred,  in  the  administration 
of  the  executor's  estate,  to  all  proper  debts 
of  his  own.  But  if  this  was  not  the  fair 
construction  of  the  statute  of  1748  and  the 
subsequent  statutes  on  the  subject,  it  was 
clear,  that  the  prior  statute  of  1705,  ch.  33, 
il3;  3  Hen.  Stat,  at  large,  p.  37S,  gave 
preference,  in  the  administration  of  an 
executor's  estate,  to  the  debts  due  from  him 
to  his  testator's  estate,  in  all  cases  what- 
ever, without  distinction  ;  for  that  statute 
provided,  in  general  terms,  that  "when 
any  person  shall  be  chargeable  as  executor 
or  administrator,  or  otherwise,  with  the 
estate  of  any  person  deceased,  or  with 
any  orphan's  estate,  andshalldiesocharge- 
able,  the  estate  of  such  person  so  dying 
shall  be  liable  to  pay  and  satisfy  such  other 
deceased  person's  or  orphan's  estate,  before 
any  other  debt  whatsoever."  Under  this 
statute,  if  the  executor  contracted  a  debt 
to  his  testator's  estate  and  died  without  ever 
taking  probat,  or  if  a  foreign  executor  con- 
tracted such  a  debt,  and  then  came  to  Vir- 
ginia, and  died  here  so  indebted,  such  debt 
was  entitled  to  priority  over  all  other  debts, 
in  the  administration  of  the  executor's 
estate  by  his  representatives  in  this 
country.  And  the  statute  of  1705  was  not 
repealed  by  the  statute  of  1748.  or  the  sub- 
sequent statutes  in  pari  materia;  for  the 
provisions  of  the  latter  statutes  contained 
nothing  Inconsistent  with  the  provision  of 
the  statute  of  170S,  but  only  extended  the 
same  principle  of  priority  to  other  cases. 
Indeed,  the  statute  of  1705  was  never 

14  repealed  until  the  statute  of  •March 
1819,  "providing  for  the  republica- 
tion of  the  laws."  1  Rev.  Code,  ch.  1,  {  9, 
p.  16,  repealed  all  statutes  of  a  general  na- 
ture, which  should  not  be  published  in  the 
new  code  thereby  directed  ;  with  a  saving, 
however,  in  favour  of  all  rights  already 
acquired    under  the  general  statutes  so  re- 

2ndly,  He  insisted,  that  there  was  no 
valid  existing  claim  on  the  judgments  of 
Keanies  and    Coker   against    Pollard    the 


elder,  which  could  have  been  enforced 
against  his  administrator.  For,  some 
twelve  years  had  elapsed  since  the  qualifi- 
cation of  Pollard  the  younger  as  adminis- 
trator of  Pollard  the  elder,  and  no  proceed- 
ings bad  ever  been  had  on  the  judgments 
since  rhe  intestate's  death.  The  statute, 
1  Rev.  Code,  oh.  128.  )  17,  p.  492,  not  only 
made  five  years  from  the  qualification  of 
the  administrator,  a  bar  to  debt  or  scire 
facias  against  him  upon  the  judgments,  but 
it  provided  .  further,  that  "all  such  judg- 
ments after  the  expiration  of  five  years, 
upon  which  no  proceedings  shall  have  been 
had,  shall  be  deemed  to  have  been  paid 
and  discharged."  The  remedy  of  the  judg- 
ment creditors  was  barred,  and,  by  intend- 
ment of  law,  the  judgments  were  satisfied. 
The  statute  gave  the  administrator,  in  this 
case,  a  conclusive  defence  against  the 
claims;  but  instead  of  availing  himself  of 
it,  he  suggested  to  his  relations  that  they 
should  purchase  them,  in  order  that  the  as- 
sets be  had  received  might  be  applied  to 
the  payment  of  them:  it  was,  indeed,  by 
his  collusion  with  the  assignees  of  the 
judgments,  that  the  debts  were  recovered 
against  him.  He  was  bound  to  set  up  the 
defence;  he  would  have  been  bound  tx)  set 
it  up  for  the  benefit  of  the  distributees  of 
hia  intestate ;  much  more  was  he  bound  to 
make  the  defence  for  the  benefit  of  cred- 
itors, and  especially  of  creditors  who  (as 
he   knew)  were,  at   the  very  time  he  made 

the  payments,  prosecuting  their  claim. 
15  'Daniel   contended,    1st,     that     the 

debt  claimed  by  the  plaintiffs  from 
the  estate  of  Benjamin  Pollard  the  elder, 
was  of  no  higher  dignity  than  a  simple 
contract  debt.  He  was  appointed  by  Camm 
Garlick  executor  of  his  english  will  only, 
and  in  respect  only  of  his  english  estate; 
he  took  probat  of  the  english  will  in  the 
prerogative  court  of  Canterbury,  and  the 
letters  testamentary  granted  to  him  by  that 
court  authorized  him  to  collect  and  admin- 
ister the  english  assets,  according  to  his 
testator's  english  will.  Neither  could  he 
have  taken  probat  in  Virginia;  since  that, 
if  allowed,  would  have  constituted  him 
executor  of  both  the  will  made  in  Virginia 
and  that  made  in  England,  whereas  the 
testator  only  appointed  htm  executor  of 
the  latter.  Accordingly,  probat  of  both 
wills  was,  by  the  court  of  probat  of  Vir- 
ginia, very  properly  granted  to  the  Vir- 
ginia executors,  as  to  whom  both  instru- 
ments constituted  their  testator's  last  will 
and  testament.  The  estate  of  the  testator 
Camm  Garlick  was  never  committed  to 
Pollard,  the  english  executor,  by  a  court  of 
record  of  Virginia,  or  by  any  court  of 
record.  Then,  adverting  to  the  provisions 
of  the  statutes  of  1748,  cb.  4,  j|  13,  and  of 
1785,  cb.  61.  }  SO,  he  said,  those  statutes 
gave  no  preference,  in  the  administration 
of  Pollard  the  english  executor's  estate, 
to  the  debt  he  owed  Camm  Garlick's  estate, 
because  Garlick's  estate  was  never  com- 
mitted to  htm  by  a  court  of  record,  as  those 
statutes  required  it  should  have  been,  in 
order  to  entitle  the  debt  to  such  preference; 
unless  the  criticism  of  the  appellants' 
counsel  was  just,  that  the  words  "committed 
by  a  court  of  record"  were  referrlble  only 
to  grants  of  administration,   and  appoint- 
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meats  of  guard!  an  a  and  commiUeea  of  idiots 
Ac.  bj  courts  of  record,  aad  could  not  fairlj 
be  applied  to  the  case  of  an  executor,  to 
whom  the  estate  was  committed  by  the  tes- 
tator's will,  not  bjr  the  court  of  probat. 
Now,  he  said,  it  was  true,  in  one  sense, 
that  an  executor's  authority  and  title 

16  were    derl  /ed    from    the    'will,    and 
there  were  many  acts  that  he  mig-ht 

do,  and  others  hich  he  might  initiate, 
before  probat;  but  the  authority  of  the 
will  itself,  from  which  the  executor  derived 
his  authority,  could  only  be  ascertained 
and  coi  aummated  by  the  probat;  nor  could 
the  executor  prosecute  any  claim  to  judg' 
meat  or  decree,  till  he  proved  the  will  and 
obtained  letters  testamentary;  and  in  Vir- 
ginia, probat  and  tetters  testamentary  could 
only  be  granted  by  a  court  of  record.  In  Vir- 
ginia, then,  the  estate  of  a  testator  might 
as  properly  be  said  to  be  committed  to  the 
executor  by  a  court  of  record,  as  the  estate 
of  an  intestate,  of  a  ward,  or  of  an  idiot, 
to  an  administrator,  guardian  or  commit' 
tee.  And  it  was  so  far  from  being  true 
that  the  words  of  these  statutes,  conflning 
the  proviaioti  of  cases  in  which  the  estates 
were  "committed  by  a  court  of  record," 
were  inapplicable  to  the  case  of  executors, 
that,  obviously,  those  words  could  have  no 
effect  upon  the  case  of  any  of  the  fiduci- 
aries mentioned  but  executors :  for  the 
office  of  executor  existed,  and  many  im- 
portant rights  belonging  to  it  miffht  be 
exercised,  before  probat  of  the  will  and 
qualification  of  the  executor,  that  is,  before 
the  estate  was  committed  to  htm  by  a  court 
of  record;  but  administrators,  jfuardians, 
committees  of  idiots  Ac.  could  have  no  ex- 
istence but  by  such  commitment  of  the 
estates  to  them.  He  insisted,  that  the 
statute  of  1705,  ch.  33,  {  13,  was  repealed 
by  the  statute  of  1748,  for  the  latter  statute 
reenacted,  in  substance,  the  provisions  of 
the  former,  with  the  single  addition,  that 
the  estate  should  have  been  "committed 
by  a  court  of  record."  If  this  addition, 
made  by  the  statute  of  1746,  was  only  de- 
claratory of  the  meaning  of  the  statute  of 
1705,  it  was  immaterial  whether  the  one 
was  repeated  by  the  other  or  not ;  and  if  it 
rendered  the  provision  of  the  later  statute 
inconsistent  with  that  of  the  older,  the 
later  repealed  the  older.  He  referred  to  the 
repealing  clause  of  the  statute  of  1748 

17  — "all  and  every  other  act  *aad  acts, 
clause  and  clauses,   heretofore    made, 

for  or  concerning  any  matter  or  thing 
within  the  purview  of  this  act,  shall  be 
and  are  hereby  repeated."  The  purview 
of  a  statute  meant  the  body  or  enacting 
part  of  it;  12  Co.  20.  It  could  hardly  be 
doubted,  that  the  13th  section  of  the  statute 
of  1705  was  for  and  concerning  the  same 
matter  and  thing  provided  for  in  the  13th 
section  of  the  statute  of  1748.  And  it  was 
plain  from  the  case  of  Proudfit  v.  Murray, 
1  Call  394,  that  a  similar  repealing  clause 
in  the  revised  statute  of  1792  concerning 
bills  of  exchange  (1  Rev.  Code  of  1792,  ch. 
77;  Pleasants's  edi.  p.  113,)  would  have  been 
held  to  repeal  the  statute  of  174a.  ch.  33,  on 
the  same  subject  (6  Hen.  Stat,  at  large  p. 
85,  J  but  for  a  very  peculiar  provision  of 
another  statute  passed  at  the  same  session 
of  1792.    He  remarked  further,    that  there 


had  been  many  general  revisals  of  the 
statute  laws  of  Virginia;  that  the  general 
laws  of  1748  were  the  worh  of  one  of  those 
revisals,  and  the  statute  of  1748,  ch.  4,  was 
one  of  the  revised  statutes;  and  that  the 
whole  purpose  of  such  revisals  would  be 
defeated,  if  every  former  statute  on  the 
same  subjects  were  considered  in  force 
without  a  special  repealing  clause.  The 
general  repealing  clause  to  be  found  in  the 
revised  statutes,  was  adopted  in  place  of 
a  special  enumeration  and  repeal  of  former 
laws  on  the  same  subjects.  But  supposing 
the  statute  of  1705,  ch.  33,  i  13,  giving 
preference,  in  the  administration  of  the 
estate  of  a  deceased  executor,  administrator 
or  guardian,  to  the  debt  which  he  owed  to 
the  estate  of  his  testator,  intestate  or  ward, 
had  never  been  repealed,  yet  the  provision 
must  be  held  applicable  only  to  executors, 
administrators  or  guardians,  to  whom  let- 
ters testamentary,  administration  or  ward- 
ship, should  be  granted  by  the  courts  of 
Virginia.  The  appointment  and  qualifica- 
tion of  such  fiduciaries,  were  always,  in 
Virginia,  proceedings  in  a  court  of  record, 
and      so       their     representatives     might 

reasonably  be  held  twund  to  take 
18        'notice   of   such    proceedings;  but   it 

would  have  been  most  unreasonable 
to  hold  the  representative  of  an  executor 
bound  to  take  notice,  at  his  peril,  of  his 
transactions  in  that  character,  transactions 
in  pais,  when  he  had  never  qualified  at 
all ;  and  much  more  unreasonable  to  hold 
the  representatives  of  decedents  in  this 
country,  bound  to  take  notice  that  they  bad 
qualified  as  executors  in  a  foreign  country, 
"The  representative  of  a  man  dying  in 
Virginia,  could  with  no  reason  be  required 
to  search  the  proceedings  of  the  ecclesias- 
tical courts  of  Kngland,  and  of  the  similar 
authoritiea  of  every  nation  of  the  civilized 
world,  in  order  to  discover  whether  he 
had  ever  qualified  abroad  as  executor  of 
another,  and  to  ascertain  the  state  of  his 
administration  accounts,  before  he  should 
proceed  to  administer  the  decedent's  own 
estate.  The  duties  of  an  english  executor, 
the  nature  of  the  liabilities  he  incurred, 
the  rank  of  any  debt  to  his  testator's  estate 
arising  out  of  bis  administration,  and, 
after  his  death,  the  duty  of  his  representa- 
tive, in  the  administration  of  his  estate,  in 
respect  of  such  a  debt,  must  be  determined 
by  the  Ian  of  England,  though  the  english 
executor  died  in  Virginia.  Now,  he  said, 
the  ecclesiastical  courts  of  England  (which 
were  the  courts  of  probat)  were  not  courts 
of  record,  3  Blacks.  Comm.  67,  so  that  a 
debt  contracted,  in  the  course  of  adminis- 
tration, by  an  executor  who  took  letters 
testamentary  there,  was  nowise  a  debt  of 
record.  And  an  executor  qualifying  there, 
was  never  required  to  give  bond  for  his 
due  administration,  as  was  shewn  by 
Green,  J.,  in  Jones  v.  Hobson,  2  Rand.  488, 
and  therefore  such  a  debt  was  not  a  spe- 
cialty debt.  He  concluded,  that  the  debt 
claimed  by  the  plaintiff  in  this  cause,  of 
the  estate  of  Benjamin  Pollard  the  elder, 
the  english  executor  of  Catnm  Garlick, 
could  not  rank  higher  than  a  simple  con- 
tract debt. 

2ndly,  As  to  the  objection,    that   the  ap- 
plication of  the  assets  of  Benjamin  Pollard 
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the  elder's  estate,  bjr  his  administra- 

19  tor   "Benjamin    the    younger,   to  the 
natia  fact  ion      of     tbe     judg'tneata    of 

Keaniei  and  Coker  against  his  intestate  in 
his  lifetime,  were  voluntary  pajtnents, 
made  by  the  administrator  in  bis  own 
wrong,  and  so,  in  regard  to  the  claim  of 
the  plaintiffs,  a  devastavit;  he  said,  the 
objection  was  founded  entirely  upon  the 
provisions  of  the  17th  section  of  the  statute 
of  limitations.  And  he  contended,  that  so 
far  as  the  statute  limited  the  remedy 
against  the  repreaentativea  of  deceased 
debtors,  upon  judgments  recovered  against 
the  debtors  in  their  lifetime,  to  five  years 
after  the  qualification  of  the  representa- 
tive, it  was  a  mere  statute  of  limitations; 
and  that,  as  a  g-eneral  rule,  an  execator  or 
administrator  was  not  bound  to  take  advan- 
tage of  the  statute  of  limitations  against  a 
claim  otherwise  welt  founded.  2  Wms.  on 
Ez'orBlllO;  Ram  on  Assets,  448-450.  He 
admitted  there  might  be  exceptions  to  the 
rule !  but  this  case  was  not  one  of  them. 
Here,  the  administrator  knew,  that  his 
intestate  was  insolvent  at  the  time  the 
judgments  were  recovered  against  him, 
continued  insolvent  during  the  rest  of  hia 
life,  and  left  no  estate  at  bis  death,  out  of 
which  any  part  of  the  debts  due  upon 
the  judgments  could  have  been  paid:  that, 
until  his  receipt  of  the  money  upon  his 
claim  under  the  treaty  with  Spain,  in  1824, 
there  were  no  assets  of  his  testator's  estate 
which  could  have  been  applied  to  satisfy 
the  judgments:  that,  therefore,  the  debts 
claimed  upon  them,  notwithstanding  their 
antiquity,  were  justly  due.  A  plea  of  the 
statute  of  limitations  against  such  claims, 
under  such  circumstances,  would  have  been 
an  unconscientious  defence  on  the  part  of 
the  administrator.  He  was  not  bound  to 
plead  the  statute  against  judgment  cred- 
itors, whose  claims  he  knew  to  be  Just,  for 
the  benefit  of  creditors  at  large,  whose 
claims  were  yet  older  than  the  judgments, 
and  were,  in  truth,  very  questionable. 
With  respect  to  the  provision  of  the  tatter 
part  of  the  ITth  section  of  the  statute. 

20  that  "all   snch  "judgments,  after  the 
expiration    of   five   years"   (from  the 

qualification  of  a  representative  of  the 
deceased  judgment  debtor)  "upon  which 
no  proceedings  shall  have  been  had,  shall 
be  deemed  to  have  been  paid  and  dis- 
charged;" he  remarked,  1.  that  this  provi- 
sion, however  peculiar,  was  still  in  the 
nature  of  a  limitation  upon  the  remedy, 
and  at  most  only  auxiliary  to  the  limitation 
just  before  provided  ;  and  the  administrator 
was  no  more  bound,  under  the  circum- 
stances of  this  case,  to  plead  it  against  the 
judgment  creditors,  than  he  was  bound  to 
plead  the  previous  provision  of  the  same 
section  against  them.  2.  That  notwith- 
standing the  generality  of  the  words,  they 
ought,  in  just  construction,  to  be  re- 
strained to  cases  where  the  representative 
of  the  debtor  received  assets  at  the  time  of 
his  qualification,  which  he  might  have 
applied  to  the  satisfaction  of  the  judgments 
if  the  claims  upon  them  had  been  timely 
prosecuted,  and  could  not  be  extended  to 
cases,  like  the  persent,  in  which  the  repre- 
sentative received  no  assets  whatsoever  at 
the  time    of    qualification,    nor    for    many 
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years  afterwards,  and  in  which  the  judg- 
ment creditors  prosecuted  their  .claims 
against  him  promptly  after  the  assets  came 
to  his  hands.  3.  That  the  provision  was 
obviously  intended,  not  to  protect  the  estate 
of  the  deceased  debtor  from  a  just  debt,  but 
to  protect  the  representative,  personally, 
from  claims  on  judgments  agairfbt  his 
testator  or  intestate,  the  as^rtion  of  which 
was  delayed  till  such  a  tir-ie  that  he  might 
fairly  be  supposed  to  h^ve  administered 
the  assets  in  his  hands,  without  any  actual 
knowledge  of  the  judgments,  in  the  pay- 
ment of  debts  of  inferior  dignity,  -<r  even 
in  payments  to  legatees  or  dislViSutees: 
that  the  representative  alone  was  entitled  to 
avail  himself  of  the  protection,  and  he, 
therefore,  had  a  right  to  waive  it:  that  the 
reason  on  which  the  protection  was  provided 
for  him,  had  no  application  to  the  circum- 
stances of  the  present  case,  and  the 
protection  ought  not  to  be    extended 

21  'beyond   the   reason  on  which  it  was 
founded.     And  4,    that  the  provision, 

that  the  judgments  should  "be  deemed  to  be 
paid  or  discharged,"  strong  as  the  language 
was,  must,  in  all  reason,  admit  of  one  excep- 
tion; the  exception,  namely,  of  cases,  in 
which  it  clearly  appeared,  that  the  judg- 
ments were  not  satisfied  by  the  decedent  in 
his  lifetime,  and  could  not  have  been  paid 
and  discharged  by  his  representative,  since 
he  had  no  assets  to  satisfy  them.  The  stat- 
ute could  not  have  intended  to  require  the 
courts  to  deem  judgments  paid  and  dis- 
charged, which  could  not  possibly  have  been 
paid  and  discharged.  As  to  the  imputation 
that  the  judgments  in  the  suits  of  Kearnes 
and  Coker  against  the  administrator  upon 
their  judgments  against  bis  intestate,  were 
recovered  by  his  collusion;  he  said,  it  was 
true,  that  after  the  suits  had  been  brought 
by  the  judgment  creditors  against  the  ad- 
ministrator, he  suggested  to  his  relatives 
the  purchase  of  the  claims,  and  that  the 
judgments  upon  them  were  entered  by  de- 
fault. But  he  himself  reaped  no  benefit 
from  tbe  purchase  made  by  his  relatives. 
And,  considering  that  an  executor  or  ad- 
ministrator, in  equity  as  well  as  at  law, 
may  prefer  one  creditor  to  another  in  equal 
degree,  and  after  an  action  brought  by  one , 
creditor,  may  confess  judgment  to  another, 
and  so  give  him  preference,  3  Bac.  Abr. 
Ex'ors  and  Adra'rs,  L.  2,  p.  83;  Waring 
V.  Danvers,  1  P.  Wms.  295,  the  voluntary 
preference  which  the  administrator  gave  to 
the  judgment  creditors  of  his  intestate,  and 
to  their  assignees,  and  his  suffering  judg- 
ments by  default  in  their  suits  against 
him,  could  not  be  regarded  as  collusion  on 
his  part,  of  which  the  plaintiffs  in  this 
case  could  justly  complain. 

III.  Daniel  made  other  objections  to  the 
plaintiffs'  claim  to  relief  in  this  suit.  1st, 
That  as  tbe  bills  of  the  plaintiffs  in  the 
former  suits,  had  been,  with  their  consent, 
dismissed  in  1820  as  to  the  administrator  of 
Pollard  the    english    executor,    and 

22  tbe  plaintiffs  had  taken  *a  decree  for 
the  whole  balance  claimed  of  tbe  eng- 
lish executor  against  the  representatives 
of  the  Virginia  executors,  with  their  con- 
sent, both  parties  thereby  admitting,  that 
the  english  executor  had  accounted  for 
and  paid   over  to  the  Virginia 
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the  assets  he  had  refieired ;  the  dismission 
of  the  bills  in  the  former  suits  was  a  bar 
the  present  suit  aK^inst  the  administrator 
of  the  english  executor.  2ndly,  That  the 
evidence  in  the  former  suits  shewed, 
the  english  executor  had  paid  large  a 
of  monpy  to  the  Virginia  executors,  which 
were  not  credited  to  him  in  the  acci 
settled  long  after  his  death  bj  the  comi 
sioner,  and  which,  if  credited,  would  have 
reduced  the  balance  to  a  very  trivial  a 
if  not  wholly  extinguished  it.  He  entered 
into  an  examination  of  the  evidence  to 
prove  that  this  was  the  true  state  of  the 
case.  And  then  he  argued,  that  the  eng- 
lish  executor,  in  his  answer  in  the  former 
suits,  having  alleged  that  he  had  paid  < 
to  the  Virginia  executors,  almost  alt,  if  not 
quite  all,  the  money  he  had  received,  and 
declared  his  readiness  to  render  his  ac- 
count; and  the  Virginia  executors  not  hav- 
ing controverted  that  allegation,  but  only 
declared  that  the  account  was  not  yet  set- 
tled ;  the  plaintiffs  might  and  ought  tc 
have  called  the  english  executor  to  a  settle- 
ment of  his  accounts  in  his  lifetime.  Theii 
suits  were  brought  in  1799;  he  died  in  1807; 
they  never  called  his  administrator  to  ac- 
count till  1820;  and  then,  not  for  the  pur- 
pose of  charging  him,  but  in  order  tc 
ascertain  the  extent  of  the  Virginia  execu- 
tors' liability.  Thus,  for  some  seven  oi 
eight  years  after  the  plaintiffs  commenced 
their  former  suits,  they  neglected  during 
the  english  executor's  life  to  prosecute 
their  claims  againbt  him  with  effect,  and 
thirteen  years  after  his  death  dismissed 
those  suits  against  his  administrator: 
if  that  dismission  was  not  a  positive  bar 
to  their  present  suit,  the  assertion  of  thei 
claims  against  the  administrator  non 
should  be  regarded  as  a  stal 
23        *demand,  which  ought    not   to  be  er 

tertained.  It  was  impossible,  that 
the  accounts  of  the  english  executor's  ad- 
ministration could  now  be  fairly  settled; 
in  particular,  no  discovery  could  now  he 
had  from  the  Virginia  executors  of  the 
moneys  paid  by  him  to  them.  Parks  &c. 
V.  Rucker,  S  Leigh  149;  Carr's  adm'r 
&c.  V.  Chapman's  legatees,  Id.  164;  Hayes 
et  al.  V.  Goodeet  al..  7  Leigh  453.  The 
account  reported  in  the  former  suits,  shew- 
ing a  balance  of  8694  dollars  due  from  the 
executor,  ought  not  to  be  taken  as  evidence 
of  the  debt,  because  the  plaintiffs  having 
abandoned  all  claim  against  the  adminis- 
trator, and  asked  no  decree  upon  the  ac- 
count, he  had  no  motive  to  contest  or 
examine  its  correctness,  and  the  court  did 
not  and  could  not  pass  any  opinion  upon  it. 
Brooke  said,  in  reply,  that  the  account  of 
the  executor  Pollard's  administration  of  his 
testator  Camm  Garlick's  estate,  taken  in 
the  former  suits  and  reported  in  1820,  was 
taken  upon  notice  to  his  administrator, 
who  was  a  regular  party  to  the  proceedings : 
he  took  no  exception  to  it  then:  he  made 
no  objection  to  it  in  his  pleadings  in  this 
suit:  it  was  too  late  to  except  to  it  now. 
And  he  maintained,  that  the  dismission 
of  the  bills  in  the  former  suits  as  to  Pol- 
lard's administrator,  was  not  an  abandon- 
ment of  the  claim  against  Pollard's  estate, 
but  a  dismission  of  the  claim  against  the 
administrator  personally,    because   he   had 
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no  assets ;  and  such  a  dismission  could  n 
bar  the  plaintiffs'  claim  against  the  t 


of  the  debtor  when  assets  came  to  the 
hands  of  his  administrator  to  pay  it.  As 
to  the  objection,  that  this  was  a  stale  de- 
mand; the  plaintiffs  had  been  prosecuting 
their  claim  for  more  than  forty  years, 
hitherto  without  effect  indeed,  but  that 
was  not  their  fault ;  their  proceedings  hav- 
ing been  only  suspended  for  about  two 
years,  during  which  they  knew  of  no  prop- 
erty that  could  be  subjected  to  the  payment 
of  it. 

24  •TUCKER.  P.    This  cause  has  been 
argued  with  great   ability,   and   some 

interesting  questions  have  been  presented, 
which  require  a  fuller  discussion  than  I 
could  wish.  I  shall  proceed  to  examine 
them  aa  concisely  as  I  can,  without  advert- 
ing to  the  facts  farther  than  necessary  for 
the  proper  understanding  of  the  principles 
decided. 

I  shall  dismiss  the  objection  to  the  an- 
tiquity of  the  claim,  with  the  remark  that  it 
was  put  in  suit  forty  years  ago,  and  has 
been  in  a  course  of  prosecution  ever  since, 
with  the  exception  of  an  interval  of  two 
years  subsequent  to  the  dismissal  of  the 
bills  in  the  former  suits  as  to  Pollard's 
administrator.  That  was  not  a  dismissal 
on  the  merits :  it  was  owing  to  the  hopeless 
insolvency  of  Pollard's  estate,  and  the  ex- 
pectation of  making  the  debt  due  the  plain- 
tiffs out  of  the  other  defendants.  There- 
fore, it  did  not  operate  as  a  bar ;  nor  caa  it 
be  regarded  either  as  an  abandonment  of 
the  claim,  or  as  a  blameable  laches  in  the 
prosecution  'Of  it.  The  suit  was  renewed 
against  Pollard's  administrator,  as  soon  as 
the  fortuitous  recovery  ■  of  the  Spanish 
claim  placed  his  intestate's  estate  in  a  sit- 
uation to  pay,  and  it  has  ever  since  been 
pursued  with  proper  diligence.  There  is, 
then,  no  ground  for  the  objecti'-n  that  the 
demand  is  stale,  or  that  the  dismissal  of 
the  former  suits  in  1820  is  a  bar  to  the  fur- 
ther prosecution  of  the  claim. 

The  next  question  which  arises  in  the 
cause  is,  whether  Benjamin  Pollard  the 
executor  of  Camm  Garlick,  is  liable  to 
the  suit  of  the  plaintifFs  in  Virginia,  he  hav- 
ing only  proved  the  will  and  obtained  let- 
ters testamentary  from  the  prerogative 
court  of  Canterbury  in  England?  Under 
his  authority  as  executor,  he  received  assets 
in  England  to  a  large  amount,  which  he 
brought  to  this  country,  and  wasted;  and 
the  Buit  is  brought,  not  by  creditors  of 
Camm  Garlick,  but  by  the  legatees  under 
his  will,  demanding  a  settlement  of  the 
executorial  account,  and  a    decree  for 

25  the  balance  which  may  be  'found  to 
be  due  them.  The  answer  of  the  ex- 
ecutor was  filed  in  the  former  suits:  he  set 
up  no  pretence  of  the  existence  of  debts  in 
England,  or  of  any  danger  to  him  in  pay- 
ing over  the  funds  in  his  hands,  or  of  any 
conflict  between  the  laws  of  England  and 
those  of  Virginia  in  relation  to  the  disposi- 
tion of  the  assets;  nor  did  he  object  to  the 
jurisdiction  of  the  courts  of  Virginia,  or- to 

ir  authority  and  power  to  call  him  to 
ount.  The  whole  of  this  matter  seems 
have  been  an  afterthought  of  others; 
I  it  might,  therefore,  well  tie  qnestioned, 
whether,  if  snch  a  defence  would  ever  have 
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been  a  goo6  one.  It  ia  now  available.  But 
as  the  g-etieral  question  ie  deeply  interest- 
ing-, and  has  been  ably  arg-aed  before  the 
court  in  thU  and  a  former  case,  Pugh'a 
ex'or  V.  Jones,  6  Leigh  299,  I  prefer  to  rest 
the  judgment  here  upon  it,  rather  than 
upon  the  particular  circumatances  appear- 
ing in  this  record. 

I  am  of  opinion,  that  an  executor  who 
has  qualified  and  received  assets  in  a  for- 
eign country,  and  has  brought  them  into 
this  jurisdiction,  is  liable  to  be  sued  and 
to  be  compelled  to  account  here,  although 
he  never  has  qualified  as  executor  in  Vir- 
ginia, and  although  he  may  have  received 
no  axsets  here.  I  am  moreover  of  opinion, 
that  if  suable  at  all,  he  is  not  to  be  sued  as 
executor  de  son  tort,  which  he  cannot  be  if 
be  be  appointed  executor  by  the  testator; 
the  intimation  given  by  me  in  Pugh'a  ex'or 
V.  Jones,  of  a  contrary  opinion  on  this 
point,    I    am    now    satisfied,    is  erroneous. 

In  the  examination  of  this  question,  we 
shall  best  proceed  by  advancing  towards 
the  ultimate  conclusion  step  by  step. 
There  are  certain  truths  bearing  a  relation 
to  the  question,  that  cannot  be  contro- 
verted. Thus,  it  ia  well  established  in 
England,  that  an  executor  may  be  sued 
■  before  probat,  provided  he  has  intermeddled 
with,  the  assets.  Toll.  Law  Ex'ors  49. 
And  this  doctrine  is  admitted  to  prevail  in 
Virginia,  even  by  those  who  regard  the 
validity  of  the  disposition  of  the  as- 
26  sets  *as  depending  upon  a  qualifica- 
tion prior  or  subsequent  to  such 
disposition.  Munroe  v.  James,  4  Munf. 
199.  In  such  case,  too,  of  intermeddling, 
as  it  is  a  rightful  act,  it  is  obvious,  that 
the  party  is  not  suable  as  executor  de  son 
tort,  which  supposes  a  tortious  intermed- 
dling. If,  therefore.  Pollard  had  been  ap- 
pointed executor  in  Virginia,  and  received 
Virginia  assets,  he  would  have  been  liable 
to  be  sued,  even  though  he  had  not  quali- 
fied. It  ia  also  equally  clear,  I  think,  that 
though  the  will  was  made  in  England,  yet 
an  executor  appointed  in  Virginia  and 
receiving  Virginia  assets,  might  be  sued 
here  before  qualification.  And  so  if  the 
executor  was  appointed  in  England,  and 
came  to  Virginia,  without  having  qualified, 
and  received  assets  in  Virginia,  he  might 
be  sued  here.  If  Pollard,  then,  cannot  be 
sue']  here,  it  must  be  either  because  the  as- 
sets were  foreign  assets,  or  because  by 
qualifying  abroad  he  has  bound  himself  to 
account  there,  and  there  only.  It  cannot 
be,  that  he  is  protected  by  the  circumstance 
that  the  assets  were  foreign  assets:  for, 
having  been  brought  here,  they  have  be- 
come Virginia  assets,  and  must  tie  accounted 
for  here,  unless  by  a  foreign  qualification 
an  exclusive  control  over  them  is  vested  in 
the  foreign  jurisdiction.  It  has  been  well 
settled,  ever  since  Dowdale's  case,  6  Co.  47, 
that  an  executor  in  England  receiving 
assets  from  abroad,  is  liable  to  account  for 
them  in  England;  see  Ram  on  Assets 235; 
1  Crompt.  &  Jerv.  157,  370.  And  it  has 
never  been  doubled,  1  think,  that  if  an  ex- 
ecutor in  Virginia  receives  from  London 
the  proceeds  of  a  crop  of  tobacco  sold  there, 
he  must  account  for  them  in  the  settlement 
of  his  accounts  before  our  own  tribunals. 
8o  that,  upon  the  whole,  it  would  seem  the 
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only  question  is,  whether,  by  qualification 
in  a  foreign  court,  so' exclusive  a  control 
over  the  foreign  assets  is  vested  in  the 
foreign  jurisdiction,  that  our  own  courts 
cannot  compel  a  settlement  of  the 
account  of  such  assets,  and  payment 
"of  the  balance  due,  although  both  the 
and    the  assets   are  brought 


ithin 


risdic 


Let  us  look  into  this  question,  first  upon 
the  ground  of  reason  and  convenience,  and 
then  upon  authority. 

First,  as  to  the  reason  of  the  thing.  The 
argument  against  our  jurisdiction  is,  that 
the  foreign  assets  received  under  a  foreign 
administration,  must  be  administered  ac- 
cording to  the  foreign  law ;  that  the  execu- 
tor is  bound  so  to  administer  them  ;  and  if 
he  is  held  accountable  here  as  well  as 
there,  there  may  be  a  conflict  between  the 
two  jurisdictions  which  would  be  mischiev- 
ous to  him.  The  premises  do  not  justify 
the  conclusion.  Grant  that  the  foreign 
assets,  though  brought  here,  are  to  be  ad- 
ministered according  to  foreign  law;  thia 
does  not  prove  that  our  courts  cannot  take 
cognizance  of  the  case.  It  only  proves 
that  in  deciding  it,  we  must  be  governed 
by  the  law  of  the  country  where  adminis- 
tration was  granted.  That  we  must  be  so 
governed,  I  have  no  question.  Where  the 
sovereignty  haviug  jurisdiction  over  per- 
son and  property  has  exercised  its  powers 
and  committed  the  goods  of  a  decedent  to 
the  executor,  and  bound  him  to  account  for 
them  according  to  its  laws,  every  other 
sovereignty  is,  under  the  sacred  obliga- 
tions of  justice,  to  respect  that  lawful  ex- 
ercise of  authority.  It  is  not  true,  in  this 
sense,  that  "a  grant  of  administration  in 
a  foreign  court  is  not  taken  notice  of  in 
our  courts  of  justice."  Toll.  Law  Ex'ors 
108.  That  doctrine  is  to  be  understood,  as 
merely  affirming  that  our  courts  admit  not 
the  authority  of  a  foreign  administrator  to 
recover  the  assets  within  our  own  jurisdic- 
tion. They  must  respect  the  grant  of  ad- 
ministration in  a  foreign  state,  in  so  far 
as  relates  to  the  assets  within  its  power. 
This  is  the  effect  of  the  case  of  Janncey  v. 
Sealey,  1  Vern.  397.  There  an  english  ad- 
ministrator filed  a  bill  for  discovery  of 
assets  against  a  neapoLitan  administrator; 
there  were  no  assets  in  England ;  the 
28  foreign  administrator  'pleaded  in  bar 
of  the  discovery,  that  there  was  no 
estate  but  at  Naples,  and  the  plea  was  al- 
lowed; the  court  thus  recognizing  the 
foreign  grant  of  administration  as  it  re- 
spected the  foreign  assets. 

But  though  it  be  admitted,  that  the  courts 
of  this  country  must  respect  the  grant  of 
administration  abroad,  so  far  as  to  govern 
themselves  by  the  law  of  the  foreign  juris- 
diction in  the  administration  of  the  assets, 
the  question  remains,  whether  they  can 
take  cognizance  of  the  case?  It  is  objected, 
that  it  may  be  difficult  to  ascertain  the  law 
of  the  foreign  state.  How,  it  is  asked,  {2 
Mass.  Kep.  387,)  shall  we  ascertain  the  laws 
of  Indostan  in  relation  to  administrations, 
when  one  has  died  and  left  assets  there? 
I  answer,  precisely  as  you  would  ascertain 
it  if  a  contract  were  made  there.  Thus, 
the  laws  of  China  have  been  ascertained  in 
english   courts,    in  relation   to  the  rate  of 
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interest.  And  nothing  is  more 
than  the  obligation  of  looking 
laws  of  other  countriee,  for  the  purpose  of 
settling  controversies  arising  on  co  ' 
made  there,  or  titles  to  real  estate 
their  sovereignty.  Thus,  in  the  case  of 
Long  V,  Colston,  Gilm.  98,  the  law  of 
England  as  to  the  mode  of  transferring  the 
rights  of  a  feme  covert  in  an  english 
estate,  came  directly  in  question;  and  so, 
in  numerous  other  cases,  foreign  lans 
respecting  trade  have  become  the  subjects 
of  inquiry  and  adjudication  in  our  co  — 
Livingston  v.  Maryland  Ins.  Co, 
Cranch  274;  Church  v.  Hubbart,  2  Cranch 
236.  It  is  unnecessary  to  multiply  author- 
ities upon  this  point.  Admit  the  right  to 
sue,  and  there  can  be  no  question  of  the 
poner  and  the  duty  of  our  courts,  in  a  suit 
against  a  foreign  executor,  who  has  admin- 
istered abroad  and  comes  into  this  country, 
to  inquire  into  and  to  respect  the  law  of 
the  foreign  country  in  relation  to  the  ad- 
ministration of  the  foreign  assets.  What- 
ever of  difficulty  or  inconvenience  may  be 
fancied  to  exist  in  the  execution  of 
29  this  duty,  it  weighs 'little  in  the  bal- 
ance, in  comparison  with  the  burden 
which  would  be  imposed  upon  creditors  and 
distributees,  by  refusing  cognizance  of 
their  cases  here,  though  the  person  and  the 

froperty  are  both  in  our  fwjwer,  and  send- 
ng  them  to  sue  in  a  foreign  country  from 
which  the  executor  has  absconded,  with 
the  whole  of  the  assets  in  bis  pocket.  How 
shall  they  sue  him  there,  when  he  is  not 
within  the  jurisdiction?  How  shall  they 
reach  the  assets  there,  when  he  has  eloigned 
them?  Will  it  be  said  his  sureties  may  bi 
sued?  Admit  it,  if  he  has  any;  when  they 
discharge  the  demand,  and  become  credit- 
ors, where  shall  they  sue?  Upon  the  prin- 
ciples assum'ed,  they  could  not  sue  Mm 
here,  and  thus  would  be  utterly  without 
remedy.  To  such  consequences  are  we  led 
by  the  unnecessary  adoption  of  the  princi- 
ple, that  an  absconding  executor  who  has 
eloigned  or  wasted  his  testator's  estate,  can 
only  be  sued  in  the  jurisdiction  where  he 
proved  the  will.  If  this  be  so,  an  executor 
who  takes  probat  in  the  district  of  Colum- 
bia, has  only  to  reduce  the  assets  into 
money  and  remove  with  them  into  Virginia 
or  Maryland,  and  he  is  safe  from  all  fur- 
ther pursuit.  I  cannot  think  so.  If  he 
comes  here  from  a  foreign  jurisdiction, 
bringing  with  him  the  assets,  or  having 
wasted  them,  he  ought,  upon  every  princi- 
ple of  justice  and  convenience,  to  be  made 
amenable  to  our  jurisdiction,  and  com- 
pelled to  account  with  creditors,  legatees 
and  distributees,  for  the  foreign  assets 
which  he  holds  or  has  converted. 

It  is  said,  indeed,  that  peradventure  there 
might  be  a  conflict  between  the  decisions 
of  the  foreign  court  and  ours,  and  that  be- 
tween the  two  the  executor  might  suffer.  I 
think  not.  While  this  court  would  be 
bound  in  its  decision  to  conform  to  the  law 
of  the  forum  which  granted  administration, 
the  foreign  court,  on  its  part,  would  con- 
sider the  party  protected   for   what   he   ia 

compelled  to  do   by  us.    No  court,  it 
30        must      be      presumed,      'could      ever 

charge  an  executor  with  a  devastavit, 
because  he  has  paid  a  debt  decreed  in    in- 1 
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vitnm  by  a  foreign  tribunal,  although  the 
domestic  forum  may  consider  the  decree 
erroneous.  This  appears  to  be  admitted  in 
the  case  of  Davis  v.  Estey,  8  Pick.  R.  475, 
cited  far  the  appellee,  and  is  abundantly 
supported  by  the  most  respectable  authori- 
ties. Thus,  in  a  contest  between  an  at- 
taching creditor  abroad  and  the  assignees 
of  a  bankrupt  in  England  (whose  rights, 
according  to  the  english  doctrine,  cover 
all  his  property  wherever  found]  it  is  de- 
clared, that  if  the  former  has  obtained  a 
judgment,  however  incorrectly  upon  prin- 
ciple, that  judgment  shall  protect  him. 
Story's  Conf,  of  Laws  345,  And  to  this 
efFect  is  the  elaborate  opinion  of  lord 
Loughborough  in  Sill  v.  Worswick,  1  H. 
Blacks.  693.  But  if  the  creditor,  who  re- 
covers eftects  to  which  the  assignees  are 
entitled,  will  be  protected,  a  foitiori  will 
the  protection  be  extended  to  him,  who 
has  been  compelled  to  pay  to  that  creditor 
the  funds  to  which  another  has  a  better 
title.  Accordingly,  we  find  the  principle 
distinctly  laid  down  by  chancellor  Kent  in 
Holmes  v.  Remsen,  4  Johns.  Ch,  Rep.  460, 
467,  468.  In  that  case,  a  debt  had  been 
paid  in  England  to  the  assignees  of  Mul- 
lett,  a  bankrupt,  under  a  judgment  of  the 
lord  mayor's  court  of  London ;  previous 
thereto,  trustees  for  the  creditors  of  Mul- 
lett  had  been  appointed  under  the  laws  of 
New  York,  who  thereby  became  entitled  to 
his  whole  estate;  and  they  brought  suit  in 
New  York  against  the  executors  of  Mul- 
lett's  debtor,  who  had  paid  the  debt  in 
London.  "The  question  now  is,"  said 
chancellor  Kent,  "whether  the  recovery  of 
the  debt  is  not  a  conclusive  bar  to  the  claim 
set  up  by  the  bill?  In  my  opinion,  the 
question  cannot  admit  of  a  moment's 
doubt"^"If  money  be  duly  attached  in  the 
hands  of  a  party,  and  he  has  paid  it  pur- 
suant to  the  judgment  of  a  competent  for- 
eign court,  I  am  to  presume  omnia  rite 
acta:  and  it  may  be  laid  down  as  a 
31  clear  principle  of  justice,  that  *a  per- 
son compelled  by  a  competent  juris- 
diction to  pay  a  debt  once,  shall  not  be 
compelled  to  pay  it  over  again" — "Which 
of  the  parties  would  have  the  better  title 
the  debt,  if  it  were  still  unpaid,  may  be 
e  question :  but,  certainly,  when  the  title 
of  the  assignees  and  the  trustees  is  equally 
"a  under  the  laws  of  their  respective 
[tries,  the  debt  is  well  paid  to  the 
party  that  uses  the  best  diligence  and  first 
vers  it."  It  would  seem,  then,  that 
e  would  be  no  danger  to  the  executor, 
even  if  our  tribunals  did  not  admit  that 
the  assets  under  a  foreign  udministratlon 
must  be  administered  according  to  the  law 
of  that  forum  by  which  administration  was 
granted.  But  when  we  on  our  part  defer  to 
english  law,  and  the  english  courts  defer 
to  our  judgments,  it  ts  impossible  he 
should  suffer. 
Upon  the  whole,  then,  it  appears,  that 
I  subjecting  the  executor  to  suit  who  has 
brought  the  assets  into  this  jurisdiction, 
no  mischief  will  arise;  while  the  contrary 
doctrine  will  protect  an  executor  (who  quits 
country  where  he  administered  and 
:3  over  to  this  country  with  the  assets) 
from  all  claim  whatsoever.  If  he  cannot 
be   sued  here,    be   can   be   sued    nowhere ; 
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since  the  foreign  court  can  have  no  longer 
povrer  over  him  when  his  person  and  his 
effects  are  both  beyond  its  reach.  The 
reason  of  the  thing-,  then,  is  cleartj  with 
the  right  to  sue. 

How  is  it  on  authority?  It  is. admitted, 
without  qualification,  that  a  foreign  ad- 
ministrator has  no  right  to  sue.  And  it 
seems  to  be  supposed,  that  the  exemption 
from  liability  to  suit  is  the  correlative  of 
this  proposition.  By  no  means.  Our  courts 
do  not,  indeed,  recogniie  the  right  of  the 
foreign  administrator  to  withdraw  the  as- 
sets front  this  jurisdiction.  It  is  clear, 
that  as  a  matter  of  right,  the  power  of  a 
foreign  jurisdiction  does  not  extend  over 
the  assets  which  are  beyond  it,  and  that,  of 
coarse,  a  grant  of  administration  by  it, 
cannot  give  a  right  or  title  to  the  ad- 

32  ministrator  over    assets    beyond  "the 
territory    of    the    government  which 

grants  it.  Moreover,  as  matter  of  policy 
and  of  duty  to  our  own  citizens,  the  with- 
drawal of  the  assets  should  not  be  per- 
mitted, to  the  prejudice  of  creditors  in  our 
own  country;  who  might  thereby  be  com- 
pelled to  seek  their  remedy  in  the  domicil 
of  the  foreign  executor,  and  there  perhaps 
meet  with  obstructions  and  inequalities  in 
the  enforcement  of  their  rights  from  the 
peculiarities  of  the  local  laws :  Story's 
Conf.  of  Laws,  p.  421,  422.  But  these  con- 
siderations have  no  bearing  against  the 
suability  of  the  executor.  So  far  from  it, 
they  would  demand,  that  the  foreign  execu- 
tor who  comes  here  with  the  assets  should 
be  held  liable  to  the  action  of  creditors  for 
their  debts,  or  of  legatees  for  what  is  due 
them.  If  it  is  the  duty  of  every  sover- 
eignty to  provide  for  the  security  of  its 
own  people,  it  is  as  much  bound  to  enforce 
justice  in  their  behalf  from  an  executor 
who  is  within  its  jurisdiction,  an*d  has  also 
within  it  the  assets  out  of  which  they  have 
a  right  to  payment,  as  it  is  to  prevent  a 
foreign  administrator  from  recovering  and 
withdrawing  the  assets  which  are  within 
its  power.  It  is  obvious,  therefore,  that  so 
far  from  the  power  to  sue  and  the  liability 
to  be  sued  being  correlative,  they  are  rather 
antagonizing;  as  the  same  reasons  which 
forbid  the  first,  very  strongly  sustain  the 
last.  Hence,  it  becomes  unnecessary  to 
examine  any  of  the  adjudications,  except 
those  which  are  supposed  to  deny  the  sua- 
bility of  a  foreign  executor.  Of  these  there 
is  not  one,  I  conceive,  which  establishes 
the  proposition. 

In  his  treatise  on  the  conllict  of  laws, 
after  laying  down  (in  page  422,)  in  the 
strongest  terms  that  "no  suit  can  be  brought 
by  or  against  any  foreign  executor  or  ad- 
ministrator in  the  courts  of  this  country  in 
virtne  of  his  foreign  letters  testamentary 
or  of  administration,"  justice  Story,  in  a 
subsequent  passage  (page  431,)  states,  less 
broadly,  that  "there  are  authorities  which 
indicate,    that   a    foreign  executor  is 

33  not  liable  to  be  sued  here  as  'such." 
Let  us  then  see  what  are  these  au- 
thorities which  are  referred  to  by  this 
learned  jurist,  whose  research  leaves  no 
room  to  doubt,  that  he  has  collected  all  the 
cases  which  bear  upon  the  question. 

The  6rBt  of  the  cases  referred  to  is  that 
of  Selectmen  of  Boston  v.  Boylston,  2  Mass. 


R.  384,  which  certainly  establishes  no  such 
proposition  as  is  contended  for.  To  say 
nothing  of  the  fact  that  it  was  the  case  of 
an  administrator,  whose  sole  power  is  de- 
rived from  the  court  of  probat,  instead  of 
that  of  an  executor,  whose  powers  are  de- 
rived from  the  will,  it  is  sufficient  to  ob- 
serve, that  the  case  was  expressly  decided 
upon  a  particular  statute  of  Massachusetts, 
which  provides  for  the  grant  of  administra- 
tion (in  the  case  of  a  will  that  has  been 
proved  in  a  foreign  state)  "of  the  testator's 
estate  lying  in  that  state,  and  for  the  set- 
tlement of  the  said  estate."  Now,  the  pro- 
ceeding there  was  not  a  suit  against  the 
administrator,  either  at  law  or  in  equity, 
but  a  citation,  calling  upon  him  to  settle 
his  accounts;  and  the  court  decided,  that 
as  a  court  of  probat  under  that  statute 
(whose  powers  are  more  limited  than  those 
of  a  court  of  chancery,  1  Mason  420,)  it  had 
authority  only  to  settle  the  account  of  the 
estate  lying  within  that  commonwealth. 
This  was  as  obviously  right  as  it  was 
clearly  no  decision  of  the  question  before 
us.  It  by  no  means  proves,  that  the  plain- 
tiff's demand  (which,  as  in  our  case,  was 
for  a  legacy,  in  relation  to  which  the  laws 
of  the  two  countries  are  in  unison)  could 
not  have  been  enforced  in  a  court  of  equity, 
or  that  a  creditor  by  specialty  could  not 
have  sued  and  recovered  at  law,  unless  the 
defendant  could  have  shewn  a  full  admin- 
istration, or  debts  of  superior  dignity  ac- 
cording to  the  english  law. 

The  next  case  referred  to  by  judge  Story, 

Is  that  of  Goodwin  v.  Jones,  3  Mass.  R.  514, 

but  as   the  question    there    was   as  to  the 

power   of   an    administrator    to    sue, 

34       ^and  not  as  to  his  suability,  it  cannot 

bear  npon  the  question  here. 

The  next  case  is  Davis  v.  Estey,  8  Pick. 
R.  475.  That  case  was  debt  on  a  note, 
against  an  administrator  who  first  qualified 
in  Vermont,  where  the  assets  were  more 
than  exhausted  by  Vermont  creditors.  He 
afterwards  qualified  in  Massachusetts,  and 
was  seed  there.  The  Massachusetts  assets 
were  sufficient  to  pay  the  plaintiff;  but  he 
only  claimed  to  be  entitled  to  a  pro  rata 
dividend  out  of  the  whole  property  in  both 
states;  and  so  the  court  decided.  I  am  at 
a  loss  to  perceive  what  influence  this  case 
can  have  upon  the  question  before  us ;  for 
It  is  plain,  that  as  the  foreign  assets  were 
insolvent,  no  question  could  arise  as  to 
the  power  to  reach  them  ;  and  as  to  the  ad- 
ministrator, there  could  be  no  question  as 
to  his  suability  in  respect  of  the  Massa- 
chusetts assets,  he  having  qualified  in  that 
state  as  well  as  in  Vermont. 

The  case  of  Dawes  v.  Head,  3  Pick.  R. 
128,  143,  was  determined,  avowedly,  with- 
out touching  the  questions  in  relation  to 
the  administration  of  foreign  assets,  which 
are  pronounced  to  be  of  a  novel  and  delicate 
nature.  The  case  however  is  very  much 
like  that  of  Davis  v.  Estey,  and  is  liable  to 
the  same  remarks. 

Lastly,  in  Doolittle  v.  Lewis,  7  Johns. 
Ch.  Rep.  45,  47,  though  chancellor  Kent 
states,  broadly,  that  a  foreign  executor 
cannot  sue  or  defend,  yet  the  remark  was 
alogether  extrajudicial ;  and  the  same  may 
very  truly  be  said  of  the  case  of  Morrell  v. 
Dickey,  1  Johns.  Ch.  Rep.  153,  to  which  the 
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learned  jadg;e  refers.    It  is  observable 
that  in  this  last  case  there  is  no  intimation 
that  a  foreiffn  executor  cannot  be  sued. 
Besides  the  Toregoing    cases,    which 
all   that  are   cited    by    judg'e   Story  in 
passage    last    referred    to,    there  are  a  few 
others  which  it  ina.j    be   proper   to    notU 
Thus,  in  the  case  of   Richards   v.  Dutch, 
Mass.    8.    506,  it  was  decided,  that  "lega- 
tees,   who    claim    onlj    from  the  bounty  of 

the  testator,  must  resort  to  the  ci 
35        try  of  *the  testator,  where  the  will 

proved  originally,  and  by  the  laws  of 
which  his  effects  are  to   be   distributed,    to 
obtain    the    bounty    they   claim;"  and  the 
same  doctrine  seems  to  have  prevailed 
Dawes  v.  Boylston,  9  Mass.  R.  337.     These 
deciai on s  appears  to   me    unreasonable  and 
extravagant,  and  they  are  rejected  by  judge 
Story    himself   in    the    case  of   Harvey   " 
Richards,  1  Mason  381,  420,   421.     They  a 
opposed,    too,    by    the    decisions    in    other 
states  (Guier  v.  O'Daniel,  1   Bion.  349, 
note)  and  by  the  english  cases  collected  by 
the  court  in  Harvey  v.  Richards.     It  wAuld 
be    unreasonable,    indeed,    that    a   legatee 
should    be    compelled    to    go   aboard  to  get 
payment  out  of  assets  that  are  here,  in  the 
hands  of  an    adtniniatrator    who    has    duly 
qualified    in    our   courts,  and  is  within 
jurisdiction. 

In  Jauncey  v.  Sealey,  1  Vern.  397,  the 
plaintitf  as  administrator  of  J.  S.  who  died 
at  Naples,  brought  his  bill  for  a  discovery 
of  the  intestate's  personal  estate,  against 
the  executor  who  qualified  in  Maples,  but 
was  then  in  England.  There  were  no  assets 
except  assets  in  Naples,  and  it  does  not  ap. 
pear  that  they  were  brought  over  to  Eng- 
land. The  plea  of  these  matters  was  held 
a  bar  to  the  discovery.  Scrimshire 
Scrimshire,  2Hagg.  420,  (as  cited,  Conf.  of 
Laws  432,)  is  to  the  same  effect.  Tl 
cases,  I  presume,  were  rightly  decided ;  1.  Be- 
cause the  plaintiff  claiming  the  discovery, 
was  neither  creditor  nor  legatee  nor  distrib- 
utee. He  was  the  home  administrator,  seek- 
ing an  account  of  assets  in  another  country, 
from  the  foreign  administrator  then  in 
England.  What  right  had  he  to  demand 
those  assets,  which  had  been  lawfully  com- 
mitted to  the  foreign  administrator  by  the 
jurisdiction  within  whose  power  the  assets 
bad  been,  and  still  continued?  That  ad- 
ministrator, according  to  my  view  of  the 
•nbject,  might  have  been  liable  to  the 
action  of  creditors  and  legatees,  since  as 
administrator  he  was  bound  to  pay  the  debts 

and    legacies  all   over  the  world,' but 
36        he  was  *in    no    wise    bound    to    pass 

over  the  foreign  assets  to  another 
representative  of  the  estate,  for  the  purpose 
of  being  administered  by  him.  1  Mason 
423.  2dly.  Because  the  assets  were  neapoli- 
tan  assets,  and  were  still  within  the  power 
of  that  forum  which  had  granted  the  ad- 
ministration. To  have  decreed  that  the 
foreign  executor,  then  in  England,  should 
deliver  over  to  an  english  administrator  the 
goods  which  were  in  Naples,  would  have 
been  to  require  what  might  have  been  im- 
possible, and  wascontrary  to  his  duty;  and 
if  the  delivery  could  not  be  decreed,  the 
plaintiff  could  derive  no  benefit  from,  nor 
have  any  title  to,  a  discovery. 
The  last  case  I  shall  advert  to,  is  Newby's 


adm'r  v^  Moore's  ex' 
16Eng.  C.  L.  R.  IS. 
who  administered  i 
effects  to  an  agent  i 


1,  1  Dowl.  A  Ry.  35, 
he  testator's  widow, 
India,  remitted  the 
ngland.  A  creditor 
aoministered  in  England,  and  as  adminis- 
trator brought  assumpsit  against  the  agent 
of  the  administratrix,  for  the  money  in  his 
hands.  The  court  held,  that  the  foreign 
administratrix  was  entitled  to  all  the  assets 
which  the  testator  left  in  India,  and  that 
the  english  administrator  could  not  recover 
them  from  the  agent.  This  case,  then, 
concurs  with  the  preceding,  and  the  re- 
marks already  made  as  to  them,  fully  ap- 
ply to  it. 

Upon  a  full  review  of  the  whole  subject, 
I  am  of  opinion,  that  justice,  convenience 
and  necessity  require  a  recognition  of  the 
right  to  sue  an  executor  who  has  qualified 
abroad,  if  he  comes  within  this  jurisdiction 
bringing  the  assets  with  bim;  and  no  au- 
thority sustains  the  contrary  proposition. 
Whether  he  would  be  liable  to  suit  here,  if 
the  assets  still  remained  abroad,  it  is  not 
necessary  in  this  case  to  determine. 

J  have  occupied  so  much  time  on  this 
novel  and  important  topic,  that  I  must  coo- 
tent  myself  with  a  very  succinct  notict  of 
some  others.  The  next  point  of  importance 
refers  to  the  dignity  of  this  debt.  And 
here  it  is  to  be  observed,  that  this 
37  inquiry  depends  upon  "Virginia  stat- 
utes, not  upon  english  law.  Benja- 
min Pollard  the  elder  was  indebted  to  the 
estate  of  Camm  Garlick,  and  upon  his  death 
Benjamin  Pollard  the  younger  administered 
on  his  estate,  and  became  liable  to  pay  his 
debts  according  to  the  dignity  prescribed 
by  the  Virginia  law.  If  then,  by  our  law, 
the  debt  due  from  the  estate  of  Pollard  the 
executor  to  the  estate  of  Camm  Garlick  his 
testator,  was  a  debt  entitled  to  preference, 
it  can  be  of  no  importance  whether  it  would 
be  BO  regarded  by  english  law  or  not. 

By  the  act  of  1705.  ch.  33,  }  13,  it  is  very 
clear,  that  the  debt  of  an  executor  to  his  tes- 
tator's estate  is  of  the  first  dignity,  though 
he  has  never  qualified.  We  do  not  consider 
that  act  as  repealed  by  any  subsequent  act, 
until  it  was  repealed  by  the  provision  of  the 
act  of  March  1819  "providing  for  the  republi- 
cation of  the  laws,"  IRev.  Code,  ch.  1,  i  9, 
p.  16.  We  all  consider  the  acts  of  1748,  ch. 
4,  i  13,  of  1785,  ch.  61,  J  SO,  and  the  revised 
act  of  1792,  as  cumulative;  and  'instead  of 
designing  to  narrow  the  provision  which 
gave  preference  to  the  payment  of  these 
demands  against  fiduciaries,  they  were  in- 
tended to  extend  it,  and  to  embrace  cases 
within  the  act  of  1705;  such  as  the 
cases  of  committees  of  lunatics,  aherifis 
committees  of  intestates'  estates,  and  the 
curators  of  the  properly  of  deceased  per- 
"c.  With  this  view  of  the  matter, 
of  opinion,  that  this  was  a  debt  of 
the  highest  dignity. 

But  we  think  the  payment  of  the  two 
judgments  of  Kearnes  and  Coker  by  Pollard 
the  administrator,  were  payments  in  his 
wrong.  There  is  no  doubt  that  those 
judgments,  which  were  of  very  ancient 
date,  were  fully  within  the  operation  of  the 
statute  1  Rev.  Code,  ch.  128,  1  17,  by  which 
not  only  was  all  remedy  upon  them  against 
the  administrator  barred  by  the  lapse  of 
five  years   from   his    qualification    without 
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Any  proceeding's  had   upon  them,    bui 

38  it  is  provided  that  they  *■' shall  be 
deemed"  (that  is,  taken,  held,  con- 
sidered) "to  have  been  paid  and  dis- 
charged." This  provision  is  much  stronger 
than  any  clause  of  the  english  statute  of 
limitations,  and  seems  to  me  to  make  it  the 
duty  of  executors  to  plead  the  statute.  It 
has,  indeed,  been  repeatedly  observed  in 
England,  that  an  executor  is  not  bound  to 
plead  the  statute  there.  But  this  doctrine 
■eems  of  late  to  have  been  seriously  and 
▼erf  properly  shaken,  at  least  in  the  extent 
to  which  it  had  been  carried.  Thus,  in 
M'Culloch  V.  Dawes,  9  Dowl.  &  Hyl.  40,  22 
Eng.  C.  L.  R.  385,  where  the  testator  had 
incurred  a  debt  in  17%  and  died  in  1S04,  and 
suit  was  brought  in  1826,  Bayley,  J.,  'ob- 
served, that  "executors  are  bound,  if  possi- 
ble, to  resist  such  a  claim:  they  have  no 
right  to  naive  any  legal  defence  to  euch  an 
action ;  and  if  they  did,  and  were  to  pay  a 
debt  against  the  recovery  of  which  there 
nas  any  legal  bar,  thej  would  render  them- 
selves liable  over  to  those  who  were  inter- 
ested in  the  testator's  property."  This, 
though  an  obiter  dictum,  is  the  dictum  of 
a  most  distinguished  judge,  and  is  entitled 
to  the  more  consideration,  as  all  the  opin- 
ions on  the  other  side  are  founded  on  an 
Incidental  remark  of  lord  Hardwicke  in 
Norton  v.  Frecker,  1  Atk,  526.  In  a  late 
case,  too,  in  equity,  it  has  been  decided  by 
lord  Brougham,  that  when  a  suit  in  equity 
is  brought  convening  the  executor  and  all 
the  creditors  of  the  estate  for  the  purpose 
of  distribution  and  administration  of  the 
assets,  in  the  master's  oBice,  any  party  in- 
terested, whether  creditor,  executor  or  vol- 
unteer, may  insist  upon  the  objection. 
Shewn  V.  Vanderhorst,  1  Russ.  A  Myl.  347 ; 
4  Cond.  Eng.  Ch.  R.  458.  In  New  York  too, 
it  has  been  decided  that  an  executor  cannot 
t>e  allowed  in  his  accounts  a  charge  for  re- 
taining a  debt  barred  by  the  statute  at  the 
testator's  death,  on  the  ground  that  It  is 
no  longer  a  debt.  Rogers  v.  Rogers,  3 
Wend.  503.  Matthews  on  Ex'ors  137,  lays 
down  the  doctrine  also  as  it  was  decided  by 

lord     Brougham,     though    he    quotes 

39  'Burke  v.  Jones,  2  Ves.  ft  Beam.  275. 
These  cases  shew,    that    it  is   by   no 

means  a  settled  rule  elsewhere,  that  an  ex- 
ecutor may  of  his  own  will,  and  against 
the  interest  or  express  direction  of  the  par- 
ties interested,  saddle  the  estate  with  a 
debt  which  he  might  successfully  have  re- 
sisted. Stilt  less  can  such  a  principle  pre- 
vail in  relation  to  cases  within  the  l7th 
section  of  onr  statute  of  limitations,  which 
declares  that  every  judgment  against  a  tes- 
tator, upon  which  no  proceedings  shall 
hare  been  had  within  five  years  from  the 
executor's  qualification,  shall  be  "deemed 
to  have  been  paid  and  discharged."  Under 
this  clause,  I  incline  to  think  an  executor 
is  always  bound  to  make  this  defence,  uu' 
less  it  be  waived  by  those  who  are  inter 
eated;  but  be  that  as  it  may,  I  am  satisfied, 
that  there  may  be  cases  in  which  it  would 
b«  his  duty;  and  in  the  case  under  consid- 
eration I  do  not  think  be  had  a  right,  while 
the  plaintiffs  were  in  full  pursuit  of  their 
demands,  to  take  away  from  them  the  ad- 
vantage   they    had    acquired.      The    debts 


which  had  precedence  of  theirs  were  now 
barred  by  the  statute,  and  "deemed  to  have 
been  paid  and  discharged;"  and  it  was  a 
vidlation  of  their  rights,  to  give  new  life 
and  vigour  and  precedence  to  demands, 
which,  but  for  the  collusion  of  the  admin- 
istrator, could  no  longer  be  a  barrier  to  their 
recovery.  For  I  presume,  that  to  the  plea 
of  debts  of  superior  dignity,  the  creditor 
plaintiff  may  well  reply  that  those  debts  are 
barred  by  the  statute  and  deemed  to  be  sat- 
isfied and  paid. 
In  this  view  of  the  case,  it  is  unnecessary 
inquire  into  the  alleged  fraud  and  col- 
lusion in  the  payment  of  these  judgments,  - 
the  circumstances  of  which,  to  say  the 
least,  are  very  suspicious.     Nor  is    '  


sary  to  examin 


the  other  questions  in  the 
IS  but  to  observe,  that  in 
reversing  the  decree,  the  cause  must  go 
back  for  further  proceedings,  since  it  does 
not  appear  whether  any  and  what 
payments  have  been  'made  by  the 
representatives  of  John  and  Samuel 
Garlick.  This  inquiry  must  be  made  in 
the  court  below. 

CABELL  and   BROOKE,  J.,  concurred. 

:  was  understood  that  PARKER,  J.,  dis- 
sented, but  hie  ill  state  of  health  prevented 
him  from  giving  the  reasons  of  his  opinion. 

The  decree  entered  in  the  court  of  appeals 

as  as  follows: 

"The  court  is  of  opinion  that  Benjamin 
Pollard  the  executor  of  Camm  Garlick  de- 
ceased an3  who  qualified  as  such  in  the  pre- 
rogative court  in  England,  was  properly 
amenable  to  the  process  of  the  courts  of  this 
commonwealth,  at  the  suit  of  those  inter- 
ested In  the  estate,  he  having  removed  hither 
with  the  foreign  assets,  which,  as  it  appears, 
he  afterwards  wasted  and  eloigned.  And  the 
It  ia  further  of  opinion  that  the  pay- 
its  made  by  Benjamin  Pollard  adminis- 
trator of  Benjamin  Pollard  deceased, 
executor  as  aforesaid,  of  the  two  judgments 
of  Kearnea  and  Coker,  were  improperly  al- 
lowed to  the  said  administrator  in  the  set- 
tlement of  the  administration  account,  as 
against  the  plaintiffs'  claim:  that  the  debt 
of  Camm  Garlick 's  executor,  Benjamin 
Pollard,  to  the  estate  of  the  said  Garlick, 
was  a  debt  of  superior  dignity  to  the  said 
judgments;  but  that  if  it  were  not  so  orig- 
inally, it  ought  not  now  to  yield  to  them, 
as  they  were  barred  by  lapse  of  time,  and 
by  the  provisions  of  the  statute  are  pre- 
sumed to  have  been  paid  and  satisfied :  that 
they  ought  therefore  to  have  been  resisted 
by  the  administrator,  and  might  have  been 
successfully  resisted  by  relying  on  the  sev- 
enteenth section  of  the  statute  of  limita- 
tions :  that  the  plaintiffs,  as  creditors,  bad  a 
right  to  insist  on  the  objection  of  the  stat- 
ute against  those  judgments  (IS  Ves.  498,) 
and  that  the  administrator  was  bound  to 
make  it  under  the  circumstances  of  this 
case,  instead  of  making  payment  to 
4]  the  prejudice  of  'creditors  whose  de- 
mand was  in  a  full  course  of  prosecu- 
tion and  was  not  liable  to  the  objection  of 
the  statute.  The  court  is  therefore  of  opin- 
ion that  the  decree  of  the  said  circuit  supe- 
rior court  is  erroneous  in  dismissing  the  bill 
of  the  appellants.     Therefore" 
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Decree  reversed  with  costs,  and  caas< 
manded  to  the  circuit  court,  to  be  finally 
proceeded  in  pursuant  to  the  principle*  of 
the  foregoinft  opititon  and  dncree. 

It  was  alleeei]  by  the  admlolatrator  PollanI,  iD 
hlB  answer.  Ibat  bU  Intestate  took  tbe  bcDcBt  of  Ui 
laws  tor  the  relief  of  InsolTent  OebCora.  and  wi 
discharged  from  custody,  at  the  suit  of  Coker.  Id 
iacn  :  but  ao  evidence  of  such  proceeding  was  ei 
blblted.  and  the  fact  nowise  appeared  by  tbe  record 
that  he  was  dlscbaraed  as  an  Insolvent.  If  evidence 
of  such  a  proceedlne  had  been  adduced.  It  would 
have  beep  a  qnestloD  of  very  different  coDsldera- 
tlon,  whether  the  ITtb  section  of  the  statute  of 
HmltatloDS  would  have  beeu  a  bar  to  tbe  action  of 
Coker  acalusl  the  admlplHtrator  of  Pollard,  qpoi 
blBJudsmeDt  asatDst  the  Intestate  In  hlallfetlnie 
But  tbe  point  was  not  considered  by  the  court,  oi 
made  at  tbe  bar,  probably  because  ItwastbouEht 
that  It  was  not  presented  by  tbe  record.  If  the  lo- 
teatate  Pollard  took  tbe  benefit  of  the  laws  of  Vir- 
ginia for  the  relief  of  Insolvents.  In  a  state  court, 
and  was  dlscbarsed  from  custody  at  tbe  suit  of 
Coker.  tbe  laws  of  Virginia  vested  all  tbe  estate  of 
tbe  Insolrenl  debtor,  for  such  Interest  as  be  bad 
therein  and  mlsbt  lawfully  depart  wllhal.  Ii 
sheriff  for  the  benefit  of  tbe  creditor  at  whose  salt 
be  was  in  custody  ;  and  tbe  creditor  might  M  anj 
time  afterwards,  have  sued  out  a  scire  facias 
have  execution  against  any  estate  tbe  Insolvent 
debtor  thereafter  acqnired  or  was  possessed  of. 
Rev.  Code  of  I79S.  cb.  Ibl.  t  X-^.  Pleas,  edl.  p.  BOS; 
Rev.  Code  of  IBI«.  cb.  IM.  t  SI,  t.  S.  1.  &.  p.  US-e.  If  h 
took  the  beneSt  of  tbe  laws  of  tbe  U.  Sutes  for  tbe 
relief  of  InsolvenU.  In  a  federal  court  (and  If  i 
was  any  such  proceeding.  It  probably  occi 
there),  tbe  act  of  congress  of  January  a.  iffio.  > 
Blor.  SOI.  provides,  that  any  person  imprisoned  on 
process  of  execution.  Issuing  from  any  court  of  tbe 
U.  States.  In  civil  actions,  may  take  the  oath  ol 
insolvency  ibereby  prescribed:  and,  tbereupon, 
"tbe  debtor  sball  be  discbarged  from  bis  Imprison. 
menton  such  Judgment,  and  sball  not  be  liable 
be   Imprisoned  again    for   the  said  debt,  but  t 
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42       "The  Tuckahoe  Canal  Company 

The  Tuckaho«  and   James  Rtver  Rail   Road 

Company. 

Uarch,  ISW.  Richmond. 

(Absent  Parker  and  Stanaud.  J.) 

Canil  and  Rallraul  Companlu*— What  Orant  at  Charter 

Doe*  Not  Create  ■  Monopoly.— A  monopoly  cannot 

be  Implied  from  the  mere  grant  of  a  charter  to  a 

company  to  coastrnct  a  work  of  poblic  Improve- 

t,  and  to  take  tbe  proQCx  :  to  give  such 


oly.  ( 


;  provision  In  the 


•Canal  and  Railroad  Conpanle*— Right  ol  Slate  ta 
Control.— In  Mason  v.  Harper's  Ferry  Bridge  Co- 
ll W.  Va.  ^\3.  It  Is  said  that  tbe  legislature  of  this 
Stat*  In  the  case  of  ferries  has  never  In  any  Instance 
attempted  to  surrender  Its  power  over  tbe  subject. 

citing  nekahoe  Canal  Co.  r.  Tuckahoe  <f  Jamti  IHrrr 

B-  ro..  II  LitahK;  Somervllle  v.  Wlmblsh.  7  Gralt. 

9»,    See  also,  citing  tbe  principal   case.    Roper   v. 

McWborter.  T)  Va.  218. 
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competing 


from  granting  charters  for  r 

Sana— Same.  —  Therefore,  where  tbe  legislature 
granted  a  charter  to  a  company  to  construct  a 
navigable  canal  along  the  valley  of  a  stream,  and 
In  consideration  of  tbe  work  to  take  the  proflls. 
without  any  provision  against  the  exercise  of 
power  to  charter  other  and  rival  companies,  tbe 
legislatnre  was  nowise  restrained  from  chartering 
a  company  to  construct  a  rail  road  along  tbe  same 
valley,  though  tbe  rail  road  sball  afford  the  same 
public  accommodation  as  tbe  canal,  and  may  ts 
effect  Impair  or  annihilate  Its  proBts. 

Sana— Pawer  of  Janlar  CoaipaBy  to  CroM  an  BUtt 
— Liability  iMDaaugM.-A  navigable  canal  being 
constructed  by  a  chartered  company  along  the 
valley  of  a  stream,  a  company  la  afterwards  char- 
tered to  construct  a  rail  road  along  the  K^rae  val- 
ley :  If  tbe  termini  given  for  tbe  rail  road  be  ancb 
that  It  may  cross  tbe  canal,  tbe  rail  road  company 
Is  autborized  to  lay  out  Its  road  so  as  to  cross  the 
canal  :  but  in  sucb  case,  the  rail  road  must  be  so 
constructed  as  nowise  to  obstmctor  Impair  tbe 
navigation,  the  rail  road  company  being  liable  to 
tbe  canal  company  for  all  damages  which  may 
result  therefrom. 


•t  Canal  Coapaay.t -Tbe  general  rail  road  law  of 
IBM-7.  ch.  118.  autboiiaes  a  rail  road  company  to 
have  condemned  for  Its  use.  lands  which  a  char- 
tered canal  company  has  aciiulred  for  Its  canal,  as 
well  as  lands  of  Individuals  ;  and  If  tbe  canal  com- 
pany has  only  acquired  a  rlghl  of  way  In  the  lands 
occupied  by  the  canal,  the  rail  road  company  may 
have  tbe  lands  condemned  for  Ita  use.  as  the  lands 
of  tbe  original  proprietor,  subject  to  such  right  of 


BatB«En)alBod.j-By  the  18  tb  section  of  the  general 
rail  road  law.  tbe  court  of  chancery  Is  deprived  of 
Jurisdiction  to  Injoln  a  railroad  company  from 
proceeding  to  prosecute  its  work  at  its  perIL  upon 
the  application  of  an  elder  canal  company,  whose 
canal  the  road  Is  projected  to  cross  :  tbe  rail  road 

company  not  thereby  transcending  lu  an- 
13        tbority.  *and  the  Inlury  If  any  to  tbe  canal 

company  being  such  as  may  be  adequately 
compensated  In  damages. 


tSaBH— Pawcr  •!  CoiulainatlDii.- as  to  tbe  right  of 
railroad  or  canal  company  to  condemn  land  for 
B  use.  the  principal  case  Is  cited  In  Spencer  v- 
Railroad  Co..  23  W.  Va.  410.  UO  :  B.  &  O-  R  Co.  v.  P. 
W.  &Ky.  R.  Co..  IT  W.  Va.  BU:  Upper  Appomattox 
V.  BardlDgs.  llOratt.  i:  Alexandria  &  Freder- 
icksburg R.  Co.  V.  A.  &  W.  R.  Co..  Tt,  Va.  787. 


not  BeBololnod,- Itlsnot  compe- 
for  tbe  conrt  of  chancery  to  award  an  Injunc- 
tion to  stay  the  proceedings  of  a  railroad  or  canal 
(he  prosecution  of  Its  work  of  any 
kind,  unless  it  be  manifest,  both  that  It  Is  transcend- 
ing Its  authority  given  by  Its  charter,  oixl  that  the 
terpoaltlon  of  tbe  court  Is  necessary  to  prevent 
injury  that  cannot  be  adequately  compensated  In 
damages:  the  two  circumstances  mnst  concur  to 
a  court  In  awarding  sucb  process.  James 
Kanawha  Co.  v.  Anderson,  n  Leigb  IH 
(KM),  citing  Tackahai  Caiud  Co.  c.  TitckaKot  A  Jama 
River  R.  Co..  I]  Leiah  A%  See  citing  the  principal 
case  for  this  praposlUon  N.  &  W.  R.  Co.  v.  Smoot,>l 
Va.  604:  Board  of  Sapervlsors  v.  OorreU.  BO  QratL 
BI4,  See  generally,  monographic  »>(«  on  "Eminent 
Domain"  appended  to  James  River  A  Kanawha  Co. 
V.  Thompson.  8  QratU  970. 
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Tuckahoe  Creek  ia  a  samll  trtbutarj  of 
Jatnea  Kiver,  into  which  it  falls  about  ten 
mites  above  the  city  of  Richmond.  It  is 
the  dividing-  line,  from  its  source  to  ita 
mouth,  between  the  counties  of  Henrico  . 
the  east,  and  Goochland  on  the  vrest  of  the 
Btream,  the  g-eneral  direction  of  its 
being  from  north  to  south;  and  it  passes 
through  a  body  of  coal  lands  lying'  in  both 
those  counties,  in  which  coal  mines  have 
been  opened  and  worked,  for  manj  years, 
by  several  proprietors. 

By  an  act  passed  on  the  1st  March  1827, 
the  general  assembly  authorized  six  man- 
agers to  open  books  for  receiving'  and  en- 
tering subscriptions  to  the  amount  of  20000 
dollars,  in  shares  of  1000  dollars  each, 
the  purpose  of  constructing'  a  canal  from 
some  point  on  the  James  Kiver  canal,  west 
of  Tuckahoe  Creek,  to  some  point  on  the 
creek  in  Goochland,  near  Crouch's  coal 
pita;  and  enacted,  that  whenever  two  fiftha 
or  more  of  the  capital  should  be  subscribed, 
the  subscribers  should  be  incorporated  a 
company  by  the  name  of  The  Tuckaho< 
Canal  Company,  with  all  the  rights  ani! 
privileges,  and  subject  to  all  the  regula- 
tions, restrictions  and  provisions,  of  the 
general  law  concerning  turnpike  companies, 
2  Rev.  Code,  ch.  234.  That  whenever  twc 
fifths  or  more  of  the  capital  should  be  sub- 
scribed, the  managers  should  call  a  genera! 
meeting  of  the  aubscribera,  at  which  tht 
shareholders  holding  a  majority  of  the 
shares  actually  subscribed,  should  have 
power  to  make  all  necessary  rules 
ulations,  and  to  elect  a  president  and  two 
directors,  for  conducting  the  canal,  and  so 
much  of  the  company's  business  as  should 
be  confided  to  their  care.  That  the  presi' 
dent  and  directors  should  have  power  tc 
agree  with  the  owners  of  lands  through 
which  the  canal  should  pass,  for  the  pur- 
chase of  so  much  thereof  aa  should  be  necr 
essary  for  the  canal  and  the  works  incident 
thereto,  or,  in  case  of  disagreement, 
44  *to  proceed  to  have  the  lands  con- 
demned accordinc;  to  the  proviaiona 
of  the  general  law  concerning  tnrnpike 
companies.  That  in  case  any  owner  of  land 
on  either  aide  of  the  canal  should  appre- 
hend damag'R  from  the  work,  any  two  jus- 
tices of  the  peace  of  the  county  in  which 
the  land  should  lie,  should,  at  his  instance, 
issue  a  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  the  damage  if  any  which 
such  proprietor  would  sustain,  and  the 
damage  so  asaeased  should  be  paid  to  the 
proprietor  by  the  company  before  it  should 
proceed  to  the  cutting  of  the  canal.  That 
in  consideration  of  the  expenses  the  com- 
pany would  incur  in  making  the  canal,  and 
keeping  the  same  in  repair,  the  canal  with 
all  its  profits  should  be  vested  in  the  sub- 
scribers, their  heirs  and  aaaigns.  as  tenants 
in  common,  in  proportion  to  their  respective 
shares.  That  the  president  and  directors 
should  have  a  right  to  demand  and  receive 
tolls,  according  to  a  tariff  prescribed  by 
the  charter,  for  the  whole  work,  and  to  de- 
mand and  receive  a  fourth  of  those  tolls, 
so  soon  as  the  canal  should  be  rendered  nav- 
igable for  boats  drawing:  two  feet  water  as 
far  as  Buck  Branch  (a  small  stream  which 
falls  into  the  Tuckahoe  about  a  mile  from 


V.  Thk  T.  &  S.  R.  R.  Co.  44-48 

the  James  River  canal).  Provided,  that 
nothing  in  the  act  contained  should  author- 
ize the  diversion  of  the  Tuckahoe,  or  any 
part  thereof,  into  the  canal,  or  the  erection 
of  any  dam  across  the  creek.  And  that  the 
canal  should  be  completed  within  five  years 
from  the  passing  of  the  act;  and  if  the 
navigation  should  not  be  completed  within 
that  time,  all  the  rights  and  privileges 
thereby  granted  should  cease  and  determine. 
Sess.  Acts  1826-7,  ch.  64,  p.  56. 

At  the  time  this  act  was  passed,  the 
James  River  canal  crossed  the  Tuckahoe 
by  an  aqueduct,  on  a  level  several  feet 
above  the  level  of  the  creek,  and  immedi- 
ately after  croaaing  it.  was  let  down  by 
locks  into  the  creek,  which,  thenceforth  to 
its  mouth,  was  part  of  the  canal.  And  as 
no  part  of  the  waters  of  the  creek 
45  were  "to  be  diverted  into  the  Tucka- 
hoe canal,  it  was,  according  to  the 
original  plan  of  the  work,  to  be  supplied 
with  water  from  the  Jamea  River  canal,  by 
a  feeder  taken  from  its  upper  level,  which 
was  big'h  enough  to  supply  water  to  the 
lateral  canal  for  its  whole  extent. 

The  charter  of  the  Tuckahoe  Canal  Com- 
pany was  altered,  at  the  instance  of  the 
company,  by  an  act  passed  on  the  11th  Jan- 
uary 1828;  whereby  the  company  was  au- 
thorised to  make  a  rail  road  on  so  much  of 
the  ground  intended  for  the  location  of  the 
canal,  aa  the  company  should  deem  ex- 
pedient; provided  that  it  should  not  thereby 
obstruct  any  private  roads  or  ways,  or  such 
other  roads  as  were  convenient  for  persons 
travelling  to  Tuckahoe  mill:  to  make  navi- 
gable any  part  of  Tuckahoe  Creek  lying 
between  the  James  River  canal  and  the 
mouth  of  Buck  Branch  by  deepening  the 
same,  or,  if  necessary,  by  erecting  a  dam 
and  lock  for  raising  the  water  of  the  creek, 
so  that  it  should  not  be  raised  more  than  a 
foot  above  the  ordinary  level ;  provided  it 
should  not  charge  more  than  a  sixth  (in- 
stead of  a  fourth)  of  the  whole  toll,  for  the 
navigation  from  Buck  Branch  to  the  James 
River  canat:  and  to  croaa  the  Tuckahoe  at 
any  point  above  Tuckahoe  bridge  on  the 
main  road,  so  as  not  to  raise  the  water  in 
Tuckahoe  mill  pond,  or  the  creek  above  it, 
higher  than  its  then  level,  or  to  obstruct 
;  course  of  the  water  in  the  mill  pond 
the  creek.  Sess.  Acts  1627-S.  ch.  106. 
p.  75. 

The  company,    however,    proceeded    with 
the  work  upon  a  plan    different    from    that 
authorized  either  by  the  original   act  of  in- 
corporation or    by    the    amendment    of    its 
charter.     And  on  the  9th  February  1830,  the 
general    assembly    passed   another   act,  re- 
citing that  the  company    had    proceeded   to 
locate  and  commence  the   canal    authorized 
by  the    acts  relating  thereto,  along  the  bed 
of  the  Tuckahoe,   with    the   consent    of    all 
persons      interested      therein     or     affected 
thereby,    instead   of  pursuing  the  in- 
A6        dependent  'canal   required    by    those 
acts,    and    that    it  was  desirable  that 
act  should  pass  to  authorize  such  change 
the  location  of  the    canal;  and  therefore 
acting,    that   the  company  should  be  au- 
thorized to  extend    the  canal  along  the  bed 
of    the    Tuckahoe    from    the    James    River 
canal    to   the    upper  locks  on  the  lands  of 
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John  Wickham,  and  from  the  dam  erected 
across  the  creek  above  Tuckahoe  bridge,  t< 
Crouch's  lower  bridge,  and  with  the  con 
carrence  of  all  the  stockholders,  by  instru' 
ment  in  writing  and  recorded,  to  extend  the 
canal  along  the  bed  of  the  creek  to  the 
mouth  of  Deer  Pen  Branch ;  and  that 
the  dam  across  the  canal  above  Tuckahoe 
bridge,  which  had  been  already  erected, 
should  be  authorized  as  if  the  same  had  been 
erected  accoirding  to  law ;  provided,  that 
nothing  in  the  act  contained  should  be  s< 
construed  as  to  affect  any  agreement  be' 
tween  John  Wickham  and  the  company,  and 
that  the  company  should  have  no  right  to 
obstruct  the  course  of  the  water  of  the  Tuck- 
ahoe to  the  mill  of  the  said  Wickham,  con- 
trary to  the  terms  of  such  agreement.  Sess. 
Acta  1829-30,  oh,  60,  p.  58. 

Mr.  Wickham  was  the  owner  of  the  lands 
on  the  Tuckahoe,  from  the  James  Kiver 
canal  to  the  dam  erected  by  the  company, 
and  of  Tuckahoe  mill  also,  which  was  on 
the  creek  some  distance  below  that  point, 
with  the  mill  pond  and  the  land  covered  by 
it,  of  considerable  extent,  appurtenant  to 
the  mill;  and  the  agreement  referred  to  in 
the  last  act,  was  a  contract  between  him 
and  the  company,  stating  the  terms  on 
which  he  consented  that  the  company  should 
makeits  canal  through  his  land,  and  should 
have  the  use  of  the  waters  of  the  Tuckahoe 
for  supplying  the  same.  But  though  the 
company  had,  in  the  execution  of  the  work, 
complied  with  those  terms,  the  contract 
had  not  been  executed  on  either  part  by  deed. 

The  work  was  executed  according  to  the 
provisions  of  the  charter  contained  in 
47  the  three  acts  of  Bssembly  *above  re- 
cited, taken  together.  From  the  head 
of  the  navigation  to  the  dam  mentioned  in 
the  last  act,  the  improvement  was  made  by 
-  deepening  the  Tuckahoe,  in  some  parts, 
clearing  away  obstructions,  and  so  render- 
ing it  navigable,  and  by  cutting  canals,  in 
other  parts,  whereby  the  stream  was 
straightened;  from  the  dam  to  the  mouth 
of  Buck  Branch,  a  canal  was  cut,  which 
was  supplied  with  water  partly  from  the 
Tuckahoe.  and  partly  by  a  feeder  from  the 
James  River  canal;  and  at  the  mouth  of 
Buck  Branch,  locks  were  constructed  to 
connect  the  canal  with  the  stream  of  the 
Tuckahoe,  which  was  deepened  and  ren- 
dered navigable  from  the  locks  to  the  James 
River  canal.  The  canal  from  the  dam  to 
Buck  Branch  crossed  the  main  road  from 
Richmond  to  Goochland  courthouse,  a 
bridge  being  made  across  the  canal  for  the 
road  to  pass  over,  high  enough  to  admit 
the  passage  of  any  boats  along  the  canal, 
which  could  be  used  in  the  navigation,  in 
the  then  state  of  the  improvement.  The 
whole  length  of  the  canal,  from  the  head 
of  navigation  to  the  James  River  canal, 
was  five  and  a  half  miles. 

It  did  not  distinctly  appear  in  proof,  when 
the  work  was  completed.  After  it  was 
completed,  the  company  demanded  and  re- 
ceived the  full  tolls,  allowed  by  its  charter: 
but  though,  by  the  charter,  it  was  "subject 
to  all  the  regulations,  restrictions  and  pro- 
visions of  the  general  law  concerning 
turnpike  companies,"  it  never  complied 
with  the   provisions   of  the  l?th  and  29th 


sections  of  that  statute.*  The  com- 
48        pany  insisted,  that  the  *provisions  of 

the  17t)i  section  were  nowise  appli- 
cable to  its  case.  And  as  to  the  provisions 
^g       of  the  29th  section,  *it  appeared,  that 

though  the  company  had  not  made  the 
report  to  the  board  of  public  works  thereby 
required,    and   though   the  attention  of  the 


*Tbe  (reneral  law  concerclne  tarnpike  compaoies. 
S  Kev.  Coae.  c6.  2W,  f  17.  p.  SIS.  provides --That  so 
soon  ax  any  section  of  Ave  miles  of  aucb  road  shall 
be  completed.  It  Khali  be  lawful  for  the  president 
aoil  directors"  of  eacb  larnpllce  company,  "to  apply 
to  the  court  of  the  connty  in  which  aucti  section  or 
the  greater  part  thereof  may  lie.  to  appoint  three 
tllBcreet  aD<l  dlsluterested  freeliolderH  to  eiamine 
the  same.  wbo.  or  any  two  of  whom,  belo;  sworn 
for  that  purpose,  shall  eialDlae  such  secUop.  and 
make  a  written  report  of  the  condition  tbereof  to 
tbc  coarl:  and  If  upon  sacb  report,  and  such  oiber 
evidence  as  shall  be  offered,  the  court  shall  be  sat- 
Isfled.  that  such  section  Is  completed  Id  the  manner 
prescribed  by  this  act.  they  shall  make  an  order  of 
record  declarlns  tbat  it  Is  so  completed,  and  it  shall 
tberenpoa  be  lawful  for  the  presldentand  directors, 
and  they  are  hereby  authorized  to  erect  tbcreon  a 
loll  sate  or  Bates,  and  tbey  shall  be  entitled  to  de- 
mand and  receive  Ibe  followlDr  tolls  upon  tbe  said 
section"— preacrlblnB  a  tariff  of  tolls  for  the  section 
of  Sve  miles  of  road.  . 

Id.  I  »,  p,  221,  provides— "That  at  tbe  end  of  one 
year  from  the  completion  of  tbe  road.  Ibe  president 
and  directors"  of  each  tnmplke  c 
report  to  the  board  of  pnbllc  wor 
sbewiDg-  the  whole  amoant  of  tbe  capital  expended 
la  the  constrnctton  of  Oie  road,  the  amount  of  tolls 
received  darlnv  each  preced Ins  year,  the  expenses 
and  cbarees  Incurred  dnrinc  each  year,  and  tbe  net 
annual  profit  or  loss  on  the  capital  expended.  If 
from  tbis  statement,  and  such  other  evidence  as 
shall  be  offered,  tbe  board  of  public  works  shall  be 
satlsaed,  that  tbe  net  averaee  profits  for  tbe  tbree 
succeeding  years,  on  tbe  capital  expended,  will  not 


qual  w 


□r 


ks  shall  so  auement  the  tolls 
allowed,  as  to  make  them  sufficient.  In  their  estima- 
tion, to  yield  sncb  net  annual  profit  for  the  three 
succeeding  years;  and  If  the  board  of  pnbllc  works 
shall  be  satlnBed  from  the  evidence  aforesaid,  that 
the  average  net  profltaof  the  three  aacceedlnB  years. 
will  exceed  fifteen  per  centum  per  annum  on  the 
caplul  expended,  they  shall  so  dlmlnlsb  tbe  tolls  as 
to  make  them  only  sufflcient.  Id  tbeir  estlmatioa.  to 
yield  an  annoal  net  proQi  of  fifteen  per  ceutnm  per 
for  the  said  period  of  three  y 


tetbeo 


^vldes.  t1 


t  tbe ; 


11  be 


made  by  each  turnpike  company,  and  tbe  like  action 
bad  thereon  by  tbe  board  of  public  works,  from  time 
to  time,  at  the  end  of  every  three  years.  "And  if 
tbe  president  and  dlrectorsof  the  turnpike  company 
shall  fall  to  make  the  return  accordingly,  and  to 
prodnce  the  evidence  reiiulred  for  its  vertlBcation. 
without  good  canae  for  such  failure,  to  be  shewn  to 
the  board  of  public  works.  It  shall  be  tbe  dnty  of  Ibe 
board  of  public  works  to  make  an  entry  npon  tbelr 
Journal  declaring  sacb  fallnre,  and  forthwith  to 
reduce  tbe  tolls  of  the  said  turnpike  company  to  an 
amoant  not  exceeding  one  half  tbe  tolls  hereby 
allowed,  and  calculated  to  yield  a  net  proHt.not 
exceeding.  In  tbelr  estimation.  Bve  per  centum  per 
annum.  Sncb  reduction  shall  be  continued  until 
tbe  proper  return  shall  have  been  made,  verlfled  by 
tbe  proper  evidence,  or  antil  good  cause  shall  bave 
been  abewo  for  tbe  failure."— Note  in  Original 
Edition. 
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board  waa  called  to  the  subject  in  1831,  the 
tMurd,  at  that  time,  for  reaaons  satisfactory 
to  them,  declined  to  act  upon  it,  and  had 
never  since  thought  proper  to  reduce  the 
tolls. 

The  Tuckahoe  canal  was  so  coastrncted 
as  to  afford  navigation  for  any  boats  that 
could  navigate  the  James  River  canal,  as 
that  canal  was  then  constructed.  But  The 
James  River  and  Kanawha  Company  having 
proceeded,  under  its  new  charter,  to  enlarge 
that  canal,  so  as  to  afford  navigation  for 
boats  of  much  larger  bnrden,  and  to  ~ 
dnct  the  canal  in  that  part  on  a  hieher  level 
than  the  Tuckahoe,  a  corresponding  change 
in  the  contruction  of  the  lateral  Tuckahoe 
canal  wae  thereby  rendered  necessary.  And 
by  an  act  of  assembly  passed  the  9th  April 
1838,  The  Tuckahoe  Canal  Company 
authorized  to  increase  its  capital  to 
amount  of  30000  dollars,  and  to  enlarge  the 
dimensiona  of  its  canal  and  works,  and  to 
alter  the  construction  thereof,  in  the  man- 
ner provided  in  the  act.  Sess.  Acts  1838, 
ch.  204,  p.  148. 

But,  in  the  meantime,  namely,  by  an  act 
passed  on  the  27th  March  1837,  The  Tucka- 
hoe and  James  River  Rail  Road  Company 
was  incorporated,  for  the  purpose  of  con- 
structing a  rail  road  '  from  the  lands  and 
coal  mines  of  Martha  Bllia  in  Henrico,  ' 
such  point  on  the  James  River  canal  as  the 
company  should  select.  For  this  work,  the 
act  authorized  the  raising  by  subscript' 
of  a  capital  of  40000  dollars.  In  shares  of 
100  dollars  each ;  and  it  gave  The  Tuckahoe 
Canal  Company  the  privilege  of  raising  thi 
capital,  andof  executing  the  work,  provided 
that  one  hundred  shares  of  the  capital 
should  be  subscribed,  and  the  work  com- 
menced, within  two  months  from  the 
passing  of  the  act,  and  completed 
50  *  within  twelve  months  thereafter. 
But  if  that  number  of  shares  should 
not  be  subscribed,  and  the  work  commenced 
and  completed  by  the  Tuckhoe  Canal  Com- 
pany within  the  times  specified,  the  act 
provided,  that  the  privilege  thereby  granted 
to  that  company,  should,  in  that  case,  be 
forfeited;  and  that,  then,  books  should  be 
opened  for  receiving  and  entering  subscrip- 
tions for  the  capital  of  40000  dollars  in  shares 
of  100  dollars  each,  and  when  one  hundred 
shares  thereof  should  be  subscribed,  the 
subscribers  should  be  incorporated  into  a 
new  company  by  the  name  of  The  Tuckahoe 
and  James  River  Rail  Road  Company,  for 
the  purpose  of  constructing  the  said  rail 
road;  which  company  should  be  subject  to 
the  provisions  of  the  general  law  prescrib- 
ing certain  general  regulations  for  the  in- 
corporation of  rail  road  companies.*  Sess. 
Acts  of  1836-7,  ch.  132,  p.  124. 

of  18SS-I,  Se«s.  Acu.  ch.  US.  p.  101.  It  croTlded  a 
couatltnUau  for  all  railroad  compaules  wbLcIi 
■bonld  b«  arurwarda  Incorporated,  preacibed  their 
daties.  rernlated  their  proceedintTB.  and  ascerulaed 
tbelr  coniorate  rlehu  and  privlieses.  The  Vlb  bpc- 
tloD  provides,  that  "previously  to  the  luatltntlon, 
and  dorius  tbe  peudeacy.  of  proceedlDtrs  for  ascer- 
taialDE  tbe  damases  to  the  proprietor,  for  the 
caDdemnaUoa  of  land  for  the  nae  of  any  such 
compaay.  the  president  and  directora.  their  ofDcers, 
acents  and  Berrants.  ahall  have  power  and  anihorlty 


51  ■"The  Tuckahoe  Canal  Company  did 
not  avail  itaelf   of  the    privilege  con- 
ferred upon  it  by  this  act.   Of   constructing 
the  rail  road   from   mrs.  Bllis'e  coal  mines 

to  the  James  River  canal.     And,  there- 

52  upon,  books  were  opened  *f or  receiving 
and  entering  subscriptions  to  the  cap- 
ital of  40000  dollars;  the  capital,  or  a  suffi- 
cient number  of  shares  thereof,  were 
subscribed;  and  the  subscribers  became  in- 
corporated into  the  new  and  distinct  com- 
pany of  The  Tuckahoe  and  James  River 
Rail  Road  Company. 

This  new  company  projected  its  rail  road 
from  mrs.  KlHs'a  coal  mines  in  Henrico, 
east  of  the  Tuckahoe,  to  a  point  on  the 
James  River  canal  also  east  of  that  creek, 
but  so  as  to  cross  the  Tuckahoe  Canal  at 
two  points.  The  only  motive  for  thus 
crossing  the  line  of  the  Tuckahoe  Canal 
was  to  save  expense  in  the  construction  of 
the  rail  road.  It  might  have  been  laid  out 
altogether  on  the  east  of  the  Tuckahoe 
without  crossing  the  Tuckahoe  Canal ;  and 
that  route,  in  the  opinion  of  the  witnesses, 
would  have  been  as  eligible  as  the  one 
which  was  adopted,  except  that  the  expense 
of  the  wotk  would  have  been  greater. 

The  rail  road,  as  projected,  was  to  cross 
the  canal  on  two  bridges.  At  the  upper 
crossing,  the  elevation  of  the  bridge  was  to 
be  six  feet  six  inches  above  the  common 
water  level  of  the  canal  j  but  only  three 
feet  six  inches  above  the  towing  path;  and 
the  space  between  the  abutments  was  forty- 
six  feet  :  the  elevation  of  the  bridge  at 
the  lower  crossing,  was  to  be  thirteen  feet 
above  the  canal,  and  the  apace  between  the 
abutments  a  hundred  and  forty  feet.     Tbe 


whicb  they  may  desire  to  conduct  their  rail  road. and 
to  lay  out  tbe  same  accordlns  to  their  pleaamre,  so 
that  no  dwelllns  honae.  or  space  within  sixty  feet  of 
oae.  belonelDS  to  any  person,  be  invaded  without 
his  connent.  and  \f  tbey  tbink  tbe  Interest  of  the 
company  requires  IL  to  lake  poaseaslon  thereof  for 
the  purpoaea  of  the  company,  and  also  to  enter  upon. 
'  OQL  and  take  possession  of  such  coDtisuoas  land 
they  may  desire  to  occupy,  as  sites  fortollbouHes. 
rehou BBS.  depots,— and  al]  other  bnlldlQga  for  the 
accommodation  of  tbeir  oncers,  agents. 
r  borses.  mules  and  otber  cattle. 
protection  of  the  property  committed  to 
their  care  ;  provided,  that  the  land  so  laid  out  and 
occupied  on  the  reneral  line  of  the  railroad  shall 
rcept  In  deep  cou  and  fllllnga,  elgbty 
feet  In  width,  and  that  the  adlolalnc  land  for  the 
ites  of  bulldlnrs  shall  not  eiceed  one  acre  and  a 
alf  In  any  one  parcel," 

Tbe  8th  section  farther  directs,  that  tbe  president 
and  directors  of  such  company  "shall  describe  by 
■rtain  llmlla  the  lands  which  they  may  desire  to 
;ciipy   for  any  of  the  purposes  aforesaid."    And 
then  that  section,  with  tbe  loth,  nth  and  istti  sec- 
tions, aothorlze  every  such  company  "  to  purchase 
the  land  so  laid  oat.  or  any  part  thereof  :  "  and  "  In 
L^ee  wltb  the  owner  or  owners  of 
the  lands  so  entered  on  and  laid  ont,  on  the  terms 
purchase,"  to  have  tbe  lands  condemned  for  the 
eof  tbe  company,  by  proceedlnra  tbe  manner  of 
which  la  very  particularly  preacrllKd. 
The  istb  section  provides,  that  "  in  the  mean  time. 
lo  order  sball  be  made  aud  no  Injunction  shall  l>e 
iwarded  by  any  conrt  or  Judge,  to  stay  the  proceed- 
ngs  of  the  company  In  the  prosecution  of  tbeIr 
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elevation  of  these  bridges  above  the  canal, 
and  the  spaces  between  the  abutments,  were 
greater  than  the  elevation  of  the  bridges, 
and  the  spaces  between  the  abutments 
thereof,  which  had  been  erected  by  The 
Tuckahoe  Canal  Company  for  the  crossing 
of  public  and  private  roads   over  the  canal. 

The  grading  of  the  rail  road  according  to 
this  projection,  was  completed  in  April 
1838,  and  contracts  for  the  whole  work  had 
been  made,  and  a  good  part  of  the  work 
had  been  done,  earlier. 

In  August  1838,  The  Tuckahoe  Canal 
Company  exhibited  a  bill,  in  the  cir- 
cuit superior  court  of  Goochland, 
S3  "against  The  Tuckahoe  and  James 
River  Hail  Road  Company,  in  whinh, 
after  setting  forth  the  charters  of  both  com- 
panies, the  actual  construction  of  the  canal, 
and  the  projection  of  the  rail  road  to  cross 
the  canal  at  two  points,  they  insisted,  that 
the  charter  of  the  Rail  Road  Company  gave 
it  no  right  to  run  its  road  across  the  canal 
at  all]  that  the  legislature  had  by  design 
withheld  the  grant  of  such  a  right  in  the 
charter;  and  upon  general  principles  of 
law,  the  Rail  Road  Company  had  no  such 
right.  That  the  Canal  Company  had  a 
right,  not  only  to  enjoy  the  profits  of  its 
works,  free  from  obstruction,  in  the  then 
state  of  the  improvement,  but  also  to  en- 
large and  improve  its  canal,  so  as  to  corre- 
spond with  the  late  improvement  of  the 
James  River  canal.  And  that  the  erection 
of  bridges  for  the  projected  rail  road,  es- 
pecially the  erection  of  the  upper  bridge, 
at  the  elevation  proposed,  would  obstruct  or 
impede  the  navigation  of  the  canal,  and  the 
use  of  the  towing  path,  even  in  the  then 
state  of  the  work  j  and    would    utterly    pre- 


workB,  unless  Ubr  manifest,  that  tSey.  ttieir officers, 
aeents  or  servants,  are  tranacendloK  the  anthorlty 
ElTea  tbem  by  tbls  act.  and  that  the  interpoaUlon  of 
the  court  Is  neceasary  to  prevent  lujury  that  cannot 
be  adequately  compensated  In  damaees," 

Tbeietb  section  provides,  tbat  "wbenever  lu  the 
coDSLrnctlon  of  any  rail  road.  It  sball  be  necessary 
v>  cross  any  esUbHshea  roafl  or  way.  U  shall  be  the 

their  rail  road  across  snch  established  road  or  way. 
as  not  to  Impede  the  passage  or  traDSportation  of 
IK  the  same.  And  vhere  It 
9s  thronsb  tbe  land  of  any 
person.  It  sball  be  their  duty  to  provide  (or  such 
person,  and  keep  In  proper  repair,  proper  waron 
ways  across  tbeir  rail  road  from  one  part  of  his 
land  to  another.  proTlded.  however,  that  in  order  to 
preveut  the  freqaent  crossing  of  establlBbed  roads 
or  ways,  or  any  Interference  with  the  same,  by  tbe 
rail  road,  It  shall  be  lawful  for  the  president  and 
directors  to  cbauee  tbe  said  established  road  or  war 
at  points  where  they  may  deem  It  expedient  to  do  so. 
and  that  for  enterlos  or  taking  any  lands  which 

hereby  authorized  to  proceed  under  the  provisions 
of  this  act  as  In  case  of  land  necessary  for  their 
rail  road :  and  provided  further,  that  previous  to 
maltinssucb  chanse  tbe  said  company  shall  make 
aad  prepare  a  road  equally  rood  with  the  [lonlDn  of 
proposed  tobecbansed.  But  oothlns  In 
mtalned  sball  be  so  construed  as  to  reqoire 
:be  company  to  keep  in  repair  the  porUon  of  any 
road  they  may  have  cbansed  as  aforesaid,"— Note 
Uinal  EdlUoD. 


vent  the  Canat  Company  from  enlarging 
and  improving  its  canal,  so  as  to  correspond 
with  the  late  improvement  of  the  James 
River  canal,  and  to  afford  a  navigation  for 
boats  of  the  same  dimensions  and  burden 
with  those  that  navigated  the  James  River 
canal,  as  enlarged  and  improved.  There- 
fore, the  bill  prayed  an  injunction  to  re- 
strain The  Tuckahoe  and  James  River  Rail 
Road  Company  from  constructing  any 
bridge  or  rail  road,  or  arch  of  any  kin^ 
across  the  Tuckahoe  canat. 

The  injunction  was  awarded. 

The  Tuckahoe  and  James  River  Rail  Road 
Company,  in  its  answer,  insisted,  that  Tbe 
Tuckahoe  Canal  Company  was  nowise  en- 
titled to  the  aid  of  the  court  of  chancery, 
because  it  had  not  in  fact  constructed  its 
canal,  and  kept  it  in  repair,  so  as  to  afford 
a  navigation  for  such  boats  as  navigated 
the  James  River  canal  at  the  time  the 
Tuckahoe  canal  was  constructed,  and  be- 
cause the  Canal  Company  bad  from  the 
time      of      the      completion      of     the 

54  *work     (which,    the    defendants    al- 
leged, was  completed  as  early  as  1831) 

continued  to  exact  full  tolls,  yielding  an 
enormous  profit  on  the  capital  actually  ex- 
pended, and  had  never  made  any  such  re- 
port to  the  board  of  public  works  as  the 
company  was  bound  by  law  to  make,  in 
order  that  tbe  board  might  determine 
whether  it  was  proper  to  reduce  the  tolls. 
That  the  Canal  Company  had  acquired  no 
legal  title  in  the  land  upon  and  through 
which  it  had  dug  its  canal,  but  claimed 
only  under  an  executory  contract  with  mr. 
Wickham,  which  had  never  been  executed 
by  deed;  and  therefore,  any  part  of  that 
land  was  still  liable  to  be  condemned, 
as  the  land  of  mr.  Wickham,  for  the  use  of 
the  Rail  Road  Company.  That,  as  against 
the  Rail  Road  Company,  the  Canal  Com- 
pany had  no  right  to  enlarge  and  improve 
its  canal  so  as  to  correspond  with  the  late 
enlargement  and  improvement  of  the  James 
River  canal,  since  it  could  only  claim  such 
right  under  the  act  of  assembly  passed  on 
the  9th  April  IS38,  and  the  charter  of  the 
Rail  Road  Company  was  passed  on  the  27th 
March  1837,  under  which  the  Rail  Road 
Company  had  been  incorporated,  had  com- 
menced its  work,  and  had  made  ^eat 
progress  therein  before  April  1338.  That 
the  Rail  Road  Company  had  a  right  to  eon- 
stmct  its  road  on  any  route  it  thought 
proper,  between  the  two  points  mentioned 
in  its  charter,  and  to  cross  the  line  of  the 
Tuckahoe  canal,  provided  the  road  should 
be  so  constructed  as  not  to  obstruct  or  im- 
pede the  navigation  of  the  canal ;  and  that, 
in  fact,  the  rail  road  bridges  would  nowise 
obstruct  or  iibpede  the  navigation  of  the 
actual  canal,  since  they  were  to  be  erected 
at  an  elevation  greater  than  that  of  any  of 
the  bridges  which  the  Canal  Company  had 
itself  erected  across  the  canal.  That,  at 
all  events,  the  Rail  Road  Company  had  a 
right  to  construct  its  road  so  as  to  cross 
the  canal,  in  the  manner  proposed,  even  if 
it  should  thereby  obstruct  or  impede  the 
navigation  of  the  canal,  in  which  case 

55  the    Canal  Company  'would   only  be 
entitled  to  compensation  in  damages; 

and  that  the  court  of  chancery  had  no  jn- 
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rlsdictton  to  interfere  by  way  of  injunc- 
tion.* 

In  March  1S39,  the  circuit  superior  court 
dissolved  the  Injunction,  so  far  as  the  aame 
restrained  the  Rail  Road  Company  from 
erecting  a  bridge  for  its  road,  across  the 
canal,  at  an  elevation  of  six  feet  or  move 
above  the  towing  path  of  the  canal.  The 
Canal  Company  applied  by  petition  to  this 
court  for  an  appeal  from  the  order;  which 
was  allowed. 

The  cause  was  argued  here,  by  R.  C. 
Stanard,  Lyons  and  Leigh,  for  the  appel- 
lants, and  by  Taylor  and  G.  N.  and  C. 
Johnson,  for  the  appellees. 

I.  The  counsel  fOr  the  appellants  con- 
tended, that,  supposing  It  competent  to  the 
legislature,  after  granting  the  privilege  to 
a  corporate  company,  of  making  a  canal  for 
the  transportation  of  coat  and  other  articles 
from  one  point  to  another,  and  granting  to 
the  company  the  profits  of  the  work  as  a 
compensation  for  the  improvement,  to  aa- 
thorize  another  corporate  company  to  con- 
Btruct  a  rail  road  along  side  of  the  canal, 
for  the  transportation  of  the  same  articles 
from  and  to  the  same  points,  whereby  the 
profits  of  the  canal  company  would  be 
wholly  taken  away,  ye*  the  legislature 
could  not.  without  a  violation  of  the  charter 
of  the  Canal  Company,  authorize  a  rail  road 
which  should  cross  the  line  of  the  canal, 
and  occupy,  in  any  way,  the  very  ground, 
or  any  part  of  it,  on  which  the  canal  was 
made.  They  referred  to  the  cases  of  The 
Chesapeake  and  Ohio  Canal  Company  v. 
The  Baltimore  and  Ohio  Rail  Road  Com- 
pany,  *  Gill  &  Johns.  1,  and  The  Proprie- 
tors of  the  Charles  River  Bridge  v.  The 
.Proprietors  of  the  Warren  Bridge,  11  Peters 
420.  The  last  case,  they  said,  went 
56  to  as  great  a  length  as  'any  other 
case  (and,  they  thought,  farther  than 
any  other)  in  upholding  the  right  of  the 
legislature  to  take  away,  in  effect,  the 
whole  substantial  benefit  of  corporate  priv- 
ileges which  it  had  itself  previously  con- 
ferred. The  question  there  presented  to  the 
court  was,  whether  by  a  subsequent  act  of 
incorporation,  a  state  legislature  could  con- 
stitutionally confer  on  a  junior  company, 
the  right  of  constructing  an  improvement, 
which,  by  establishing  a  direct  and  ruinous 
competition,  would  impair,  if  not  destroy, 
the  franchise  of  an  elder  existing  corpora- 
tion which  it  had  previously  chartered?  On 
that  question,  the  supreme  court  of  Massa- 
chusetts was  equally  divided:  the  supreme 
court  of  the  U.  States,  by  a  divided  court 
(four  jndgea  to  three,)  held  the  affirmative. 
In  that  case,  the  main  question  was  as  to 
the  eitent  of  the  franchise  of  the  elder  cor- 
poration ;  the  Charles  River  Bridge  Com- 
pany insisting,  that  its  franchise  had  a 
reasonable  extent  beyond  ferry  ways  and 
the  timbers  of  the  bridge,  so  as  to  prevent 
ruinous  competition  ;  and  the  Warren  Bridge 
Company  maintaining,  on  the  contrary, 
that  the  charter  of  the  other  company 
must  be  strictly  construed,  and  its  franchise 
confined  to  the  ferry  ways   and  the  timbers 

TblH  last  point  ot  defence  was  founded,  maloly. 
OD  tbe  proTlsloas  of  tbe  I8cb  sectiou  of  tbe  Eeueral 
rail  road  law:  see  the  last  precedluK  note. —Note 
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of  the  bridge.  But  no  one  denied,  that 
within  the  ferry  ways  and  the  timbers  of 
the  bridge  the  franchise  was  sacred.  It 
was  not  pretended,  that  the  legislature  of 
Massachusetts  could  confer  on  the  Warren 
Bridge  Company,  a  right  to  construct  its 
bridge  between  the  same  points,  or  to  throw 
it  over  the  Charles  River  bridge,  or  to  ap- 
propriate to  its  use  the  ferry  ways,  or  the 
termini  of  that  bridge,  or  either  of-  them, 
I  though  the  access  to  It,  or  the  passage 
:ra n s porta t ion  over  it,  should  not  be 
thereby  -obstructed:  to  have  done  that,  it 
was  admitted,  would  have  been  to  invade 
the  paramount  and  exclusive  right  which 
the  Charles  River  Bridge  Company  had  in 
own  bridge  and  ferry  ways,  and  would 
i  involved  a  direct  and  unconstitu- 
tional violation  of  its  undoubted 
•franchise.  The  argument  for  the 
Warren  Bride-e  Company  was  {and 
such  was,  substantially,  the  opinion  of  a 
majority  of  the  supreme  court)  that  the 
franchise  of  the  Charles  River  Bridge  Com- 
pany was  confined  within  the  limits  before 
mentioned,  and  the  construction  of  the 
Warren  bridge  was,  therefore,  no  violation 
of  it;  and  that  as  to  the  loss  of  the  tolls, 
with  which  the  Charles  River  Bridge  Com- 
pany was  threatened,  that  was  a  conse- 
quential datnage  resulting  from  a  lawful 
act,  damnum  absque  injuria,  for  which  tbe 
elder  company  had  no  redress.  Admitting, 
then,  the  authority  of  the  judgment  of  the 
supreme  court  in  that  case,  yet  so  far  from 
sustaining  the  claim  set  up  by  the  Rail 
Road  Company  in  this  case,  to  make  bridges 
across  the  appellants'  canal,  they  said  it 
was  a  direct  authority  against  the  appellees 
on  that  point.  However,  they  controverted 
the  propriety  of  the  judgment  of  the  supreme 
court  by  which  the  claim  of  the  Warren 
Bridge  was  sustained  against  the  rights  of 
the  Charles  River  Bridge;  founding  them- 
selves on  the  arguments  of  judges  Story 
and  M'Lean,  who  dissented  from  the  ma- 
jority of  the  court.  In  the  controversy  be- 
tween The  Chesapeake  and  Ohio  Canal 
Company  and  The  Baltimore  and  Ohio  Rail 
Road  Company,  the  latter,  which  was  the 
junior  corporation,  had  actually  selected  the 
route  and  had  the  land  condemned  for  its 
road,  when  it  was  arrested  by  an  injunction 
from  the  chancellor  of  Maryland,  which  he 
afterwards  dissolved.  The  court  of  appeals 
of  Maryland  held,  that  the  Canal  Company 
had,  under  its  elder  charter,  a  prior  right  to 
select  the  route  for  its  improvement ;  and 
that  this  right  of  selection  (though  it  had 
not  yet  been  exercised)  was  a  vested  fran- 
chise in  the  Canal  Company,  which  no  sub- 
sequent legislation  could  abridge  or  impair; 
and,  therefore,  reversed  the  decree,  and 
perpetuated  the  injunction.  It  appeared, 
indeed,  in  that  case,  that  the  rail  road,  on 
the  route  selected  for  it,  would  render  the 
construction  of  the  canal  impractible; 
S8  but,  'as  chief  justice  Buchanan  said, 
that  was  ''a  question  not  of  principle 
but  of  degree;'"  and  the  court  expressly 
held,  that  the  Rail  Road  Company  could  not 
be  permitted,  in  the  selection  of  its  route, 
to  interfere  with,  impair,  or  in  any  way 
abridge,  the  prior  and  paramount  right  of 
choice  vested  in  the  Canal  Company  by  its 
charter.     Now,  if  it  was  a   violation  of  the 
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charter  of  The  Cheaapeake  and  Ohio  Canal 
Companj,  to  interfere  with  its  righi 
select  the  route  for  its  canal,  before  that 
right  was  exercised,  much  more  would  i 
a  violation  of  the  charter  of  The  Tuckahoe 
Canai  Companj,  to  interfere  with  the  ri 
of  its  canal,  after  it  had  been  aelected,  after 
the  company  had  purchased  a  right  in 
lands  on  the  route  for  the  work,  and  had 
completed  its  canal. 

The  counsel  for  the  appellees  answered, 
that  the  legislature  had  unquestionable 
power,  after  having  chartered  a  company 
to  make  a  particular  improvement  for  pub- 
lic accommodation,  without  any  provision 
that  no  rival  improvement  or  competition 
should  afterwards  be  authorized,  in  other 
words  without  contract  or  design  to  gi' 
monopoly,  to  grant  a  charter  to  another 
company  to  make  an  improvement  of  the 
same  or  of  a  different  kind,  to  afford 
the  like  or  the  same  accommodation  as  the 
former,  however  ,  the  work  of  the  junior 
company  might  impair,  or  even  destroy, 
the  profits  of  the  elder.  If  the  legislnture 
had  not  such  power,  they  said,  the  whole 
legislation  of  the  country  on  such  subjects, 
had  been  founded  in  error  and  injustice. 
They  referred  to  very  numerous  instances 
in  the  statute  book,  in  which  the  legislature 
had  authorleed  the  establishment  of  rival 
ferries,  rival  toll  bridges,  rival  turnpike 
roads,  to  serve  the  purposes  of  the  same 
travel  and  transportation,  from  which  es- 
tablished and  ancient  ferries,  and  previ- 
ously chartered  toll  bridges  and  turnpike 
roads,  derived  their  profits.  And  hitherto, 
noue  had  ever  questioned  the    power   of  the 

legislature  to  authorize  such  competi- 
59        tion,  'however   injurious   or   ruinous 

it  might  be  to  the  proprietors  of  older 
rights  and  works  of  the  same  kind.  The 
propriety  of  authorizing  such  competition 
was  a  question  of  expediency,  not  of  the 
legislative  power.  It  was  competent  to  the 
legislature  too,  to  authorize  one  improve- 
ment of  the  kind  to  cross  the  line  of  a 
former  improvement,  provided  the  use  of 
the  older  improvement  was  not  thereby  ob- 
structed. Thus,  it  had  chartered  the  Ports- 
mouth and  Weldon  Kail  Road  Company, 
though  its  road  was  of  necessity  to  cross 
the  road  of  The  Petersburg  and  Roanoke 
Kail  Koad  Company :  it  had  chartered  The 
Richmond  and  Petersburg  Rail  Road  Com- 
pany, though  its  road  would  necessarily 
cross  the  Manchester  turnpike,  the  Man- 
chester Rail  Road,  and  the  Richmond  and 
Petersburg  turnpike,  all  of  which  had  been 
constructed  under  previous  charters.  In 
these  instances,  the  right  of  the  junior 
companies  to  cross  the  lines  of  the  older 
improvements,  had  never  been,  and  could 
not  be,  doubted:  but  the  charters  of  the 
junior  companies  did  not,  and  (they  ad- 
mitted) could  not,  without  providing  just 
compensation,  give  them  any  right  to  ob- 
struct the  use  of  the  former  improvements. 
It  was  the  duty  of  the  junior  companies, 
in  crossing  the  lines  of  former  improve- 
ments, to  avoid  the  least  obstruction  to  the 
use  of  them.  The  whole  question  in  the 
present  case,  then,  and  the  only  question 
that  could  arise  In  any  case  of  the  kind, 
was,  whether  the  Tuckahoe  and  James 
River  rati  road  crossing  the  Tuckahoe  canal. 


at  the  two  points,  according  to  the  pro- 
jection of  the  road,  would,  or  could,  obstruct 
or  impair  the  navigation  of  the  canal?  And 
this,  they  said,  was  a  mere  question  of  fact. 
II.  The  counsel  for  the  appellants  insisted, 
that  the  charter  of  The  Tuckahoe  and  James 
River  Rati  Koad  Companj,  neither  gave, 
nor  was  intended  to  give,  tliat  company  any 
right  to  cross  the  line  of  the  Tuckahoe 
canal.     The  termini  given  for  the  rail 

60  road  were    such,  'that  it    was  nowise 
necessary    that    it    should    cross    the 

canal;  and  it  appeared  by  the  evidence,  that 
a  route  might  have  been  selected  for  the 
road  altogether  east  of  the  canal,  which 
would  have  been  equally  eligible  as  the 
route  that  was  adopted,  excepting  some 
difference  in  the  expense.  Had  it  been  in- 
tended, that  the  rail  road  should  or  might 
cross  the  canal,  it  would  have  required  but 
a  few  additional  words  to  express  the  pur- 
pose. And  had  it  been  so  intended,  the 
legislature  would  not  have  failed  to  provide 
some  proper  process  for  ascertaining, 
whether,  in  crossing  the  canal,  the  road 
would  obstruct  the  navigation  of  it,  or  in 
any  way  impair  the  rights  of  the  Canal 
Company,  and  for  compensating  it  for  any 
damaget  it  should  thereby  sustain.  The 
charter  of  the  Rail  Koad  Company,  not 
being  intended  to  confer  upon  it  any  such 
right,  provided  no  such  process.  And,  they 
said,  there  was  no  general  law  providing 
any  such  process,  that  could  possibly  be 
held  applicable  to  the  case.  They  entered 
into  a  critical  examination  of  the  9th.  10th, 
11th  and  12th  sections  of  the  general  rail 
road  law  of  183&-7,  ch.  118,  for  the  purpose 
of  shewing,  that  those  provisions  authorized 
incorporated  rail  road  companies  to  pur- 
chase or  have  condemned  for  their  use,  only 
such  lands  and  tenements  as  belonged  to 
individuals;  such  as  could  be  laid  of!  by 
metes  and  bounds,  and  full  possession 
thereof  taken  ;  such  as  had  not  been  previ' 
ously  condemned  for  public  use.  or  for  tbe 
use  of  other  public  companies  chartered  to 
construct  works  of  internal  improvement: 
that  they  by  no  means  authorised  the  con- 
demnation, over  again,  of  lands  which  had 
been  already  acquired  or  condemned  for 
public  use,  or  for  the  use  of  other  chartered 
companies;  much  less  did  they  authorise 
the  condemnation  of  the  rights  and  fran- 
chises of  an  established  corporation  for  the 
benefit  of  another  corporation.  They  did 
not  deny,  that  the  legislature  might  an 
thorize  the  condemnation  of  property 

61  already    before    •condemned    for    the 
use  of  a  chartered   company,    or  even 

the  franchises  of  the  company,  for  the  pur- 
pose of  improvements  of  paramount  im- 
portance, providing  at  the  same  time  juat 
compensation  to  the  owners:  they  only  de- 
nied that  the  legislature  had  done  so  in  this 
instance;  and,  they  said,  it  had  never  done 
so,  in  any  instance  to  be  found  in  the  his- 
tory of  our  legislation.  But  if  the  provi- 
sions of  the  general  rail  road  law  could,  by 
any  violence  of  construction,  be  applied  to 
a  case  like  this,  yet,  they  said,  the  appel- 
lees had  not  availed  themselves  of  those 
provisions,  and  had  not  acquired,  or  at- 
tempted to  acquire,  any  rights  under  them. 
That  statute  provided  compensation  in  all 
■  in  which  it  authorized  the  condemna- 
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tioD  of  property ;  otherwise,  it  woald  have 
been  uoconatitutional.  Crenshaws  v.  The 
Slate  River  Co.,  6  Rand.  245.  Therefore, 
if  the  statute  authorized  the  appellees  to 
have  the  propertj,  much  more  the  corporate 
franchisea,  of  the  appellants,  condemned 
for  the  use  of  the  rail  road,  it  also  provided 
a  process  for  ascertaining'  the  damages,  and 
required  that  jnst  compensation  should  be 
paid.  Sensible  of  all  this,  the  appellees 
bad  insisted  in  their  aaatrer,  that  the  ap- 
pellaots  had  not  acquired  the  leg-al  title  of 
the  land  through  which  they  had  made 
their  canal ;  that  the  legal  title  of  the  soil 
was  still  in  mr.  Wickham;  and  that  they 
had  a  right  to  have  the  same  land  con- 
demned as  the  land  of  mr.  Wickham,  for 
the  use  of  their  rail  road.  It  did  not  appear 
by  the  record,  that  the  appellees  had  pro- 
cured the  condemnation  of  the  land  as  mr. 
Wickham's  land:  but  if  they  had,  they 
could  only  have  acquired,  by  auch  a  pro- 
ceeding, the  riifhts  of  mr.  Wickham ; 
r.amely,  the  naked  legal  title,  subject  to 
the  equity  of  the  appellants  to  call  for  a 
conveyance,  according  to  their  agreement 
w'th  mr.  Wickham,  and  subject  to  their 
excluBtve  right,  under  that  agreement,  to 
the  use  of  the  land  for  the  purposes  of  their 

canal,    without  obstruction    from  mr. 
62        Wickham,    or  *any    person    claiming 

nnder  him.  Now,  it  could  hardly  be 
pretended  that  mr.  Wickham,  or  any  o 
claiming  under  him,  would  have  had 
right  to  erect  bridges  over  the  canal,  wil 
out  the  consent  of  the  Canal  Company,  ev 
if  such  bridges  would  not  obstruct  the  na 
Igation  of  the  canal,  much  more  if  they 
would  obstruct  it. 

The  counsel  for  the  appellees  answered, 
that  the  charter  of  The  Tuckahoe  ant 
James  River  Rail  Road  Company,  gave  Tht 
Tuckahoe  Canal  Company  the  preferable 
right  to  construct  the  rail  road  from  the 
lands  of  mrs.  Ellis  in  Henrico  to  auch  point 
on  the  James  River  canal  as  the  company 
should  select ;  and  if  it  should  decline  to 
undertake  the  work,  then  the  act  incorpo- 
rated the  new  company  to  construct  "the 
said  road."  It  could  not  be  doubted,  that 
if  the  Canal  Company  had  undertaken  the 
work,  it  might  have  so  constructed  the 
road  as  to  cross  the  line  of  the  canal ;  that 
it  might  have  selected  any  point  on 
James  River  canal,  whether  west  or  cast  of 
the  Tuckahoe,  for  the  terminus  of  the  road 
and  if  it  selected  a  point  west  of  that  creek, 
the  road  must  have  crossed  the  line  of  the 
canal.  The  Rail  Road  Company  was 
thorized  to  construct  "the  said  road;'' 
rights  were  measured  by  the  previous  grant 
to  the  Canal  Company ;  it  had  the  privilege 
of  selecting  any  route  for  the  road  which 
the  Canal  Company  might  have  selected 
had  a  right  to  select  a  point  west  of  the 
Tuckahoe,  for  the  terminus  of  the  road  o 
the  James  River  canal.  It  followed,  th; 
the  Rail  Road  Company  was  authorized,  b^ 
its  charter,  to  select  any  route  for  its  road, 
which  it  should  deem  most  eligible,  whether 
it  should  cross  the  line  of  the  canal  or  not. 
But  again,  the  charter  referred  to  the  gen- 
eral rail  road  law,  and  made  the  provisi' 
of  that  statute  part  of  the  charter,  for 
certaining  and  regulating  the  rights  and 
duties  of  the  Rail  Road  Company.     And  the 


16th  section  of  the  general  rail   road 

63  law  expressly  provided,  "that  "when- 
ever, in  the   construction    of  any  rail 

road,  it  should  be  necessary  to  cross  any 
established  road  or  way,  it  should  be  the 
duty  of  the  president  and  directors  so  to 
construct  their  rail  road,  as  not  to  impede 
the  passage  or  transportation  of  persons 
or  property  along  the  same."  Now,  the 
Tuckahoe  canal  was  only  an  established 
way;  and  the  appellees  had  a  clear  right  to 
run  their  rail  road  across  it.  only  taking 
care  so  to  construct  the  road  aa  nowise  to  im- 
pede the  navigation.  They  said,  the  ap- 
pellees did  not  claim  a  right  to  condemn  the 
bed  of  the  canal,  or  the  towing  paths,  or 
any  rights,  whether  legal  or  equitable, 
which  the  appellants  had  acquired  therein; 
much  less  did  they  claim  a  right  to  condemn 
for  their  use  the  corporate  franchises  of  the 
appellees.  They  only  claimed  the  right  to 
have  condemned  for  the  abutments  of  their 
bridges,  the  lands  of  mr.  Wickham  on  both 
sides  of  the  canal,  in  which  the  appellants 
had  acquired  no  rights  le^al  or  equitable; 
and  then  to  construct  their  bridges  across 
the  canal,  but  only  so  to  construct  them  aa 
not  to  obstruct  the  canal  itself,  or  the  tow- 
ing paths,  or  to  impair  in  the  least  the 
rights  of  the  appellants.  So  that  the  ques- 
tion again  came  round  to  the  question  of 
fact,  whether  the  Tuckahoe  and  James 
River  rail  road,  crossing  the  Tuckahoe 
canal  at  the  two  points,  according  to  the 
projection  of  the  road,  would,  or  could,  ob- 
struct or  impair  the  navigation  of  the  canal? 
The  counsel  for  the  appellants  replied, 
that  the  16th  section  of  the  general  rail 
road  law,  in  authorizing  rail  road  compa- 
nies to  cross  established  roads  or  ways, 
meant  the  ordinary  highways  of  the  coun- 
try, not  such  ways  as  a  navigable  canal 
made  by  a  corporate  company  under  author- 
ity of  its  charter.  And  this,  they  said, 
clearly  appeared  from  the  conteit ;  for  the 
provision  not  only  authorized  rail  road 
companies  to  cross,  but  where  they  should 
qross,  to  change,  established  roads  or 
ways;  and  it  could  not    be    pretended 

64  that  the   statute  'intended   to  author- 
ise a  rail  road  company  to  change  the 

course  of  a  navigable  canal,  made  under  an 
older  charter,  at  the  points  where  the  rail 
road  should  cross  it. 

III.  The  counsel  for  the  appellants  ear- 
nestly contended,  that  the  construction  of 
the  rail  road  bridges  across  their  canal 
would  materially  impair  their  corporate 
rights.  According  to  the  projection  of  the 
rail  road  by  the  appellee*,  the  upper  bridge 
was  to  have  crossed  the  line  of  the  canal  at 
an  elevation  of  six  and  a  half  feet  above 
the  ordinary  level  of  the  water  in  the  canal, 
but  only  three  and  a  half  feet  above  the 
towing  path.  This  bridge  would,  prob- 
ably, have  impeded  the  passage  of  boats 
along  the  canal  at  high  water;  and,  cer- 
tainly, it  would  have  prevented  the  passing 
of  a  horseof  ordinary  size  along  the  towing 
path.  It  was  in  vain  to  say,  that  the  ele- 
vation of  the  bridge  above  the  ordinary 
level  of  the  water  in  the  canal,  was  greater 
than  that  of  the  bridges  which  the  Canal 
Company  had  itself  made,  for  the  main  road 
and  the  private  ways  over  its  canal:  the 
Canal  Company  bad  the  right  to  raise   its 
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own   bridges   to   greater   elevations   at  its 
pleasure ;  but  it  would   have   no   rififht   t( 
raise  the  viaducts  of   the   rail   road    when 
they    should    once    have   been  constructed. 
The  circuit  superior  court  dissolved  the  in' 
junction    it    bad   awarded,    so  far  as  it  re- 
strained the  appellees  from  erecting'  bridgei 
for  their  road  across  the  canul  at  an  eleva' 
tion  of  six  feet  or  more  above  the   towini; 
path  of  the  canal;  and   this   might,    posst 
bly,  obviate    the  impediment   to    the  navi 
gation  of  the   cana!  in    the   existing    state 
of  that  improvement.     But  what  the  ecu 
ael  chiefly  insisted  on,  was,  that  even  wi 
such    additional    elevation   of   the  viadui 
for  the  rail  road,    they   would    impede    and 
prevent  the  navigation    of  the  canal,  wh< 
it  should  be  enlarged  and  improved,    so 
to'correspond  with  the  late  improvement  of 
the  James  River  canal,  and  to  afford  a  i 
igation  for  boats   of    as   great    dimens! 
and   burden    as  could   navigate  the  James 
Kiver  canal   in    its   present  enlarged 

65  and    •improved     state.       They     con- 
tended,     that     the    Tuckahoe    Canal 

Company,  under  its  original  charter,  inde- 
pendently of  the  act  of  the  9th  April  1838, 
had  a  right  to  enlarge,  improve  and  alter 
its  canal,  so  as  to  connect  the  navigation 
thereof,  and  to  make  it  of  equal  capacity, 
with  the  James  River  canal.  At  the  time 
the  Tuckahoe  Canal  Company  was  char- 
tered, the  James  River  canal  had  been 
completed  according  to  the  laws  which  au- 
thorized that  work;  its  (evei,  its  dimen- 
sions, its  navigable  capacity,  from 
Tuckahoe  creek  to  Richmond,  were  all  as- 
certained. Thf  purpose  of  the  charter  of 
the  Tuckahoe  Canal  Company  was  to  pro- 
vide a  lateral  navigation,  corresponding  in 
level,  in  dimensions  and  capacity,  with  the 
then  level,  dimensions  and  capacity  of  the 
principal  canal;  if  the  lateral  had  not  cor- 
responded with  the  principal  canal,  in  navi- 
gable capacity,  its  utility  would  have  been 
comparatively  trivial;  and  if  the  lateral 
canal  had  been  constructed  upon  a  lower 
level  than  that  of  the  principal,  it  woulil 
have  been  of  little  or  no  use.  The  Tucka- 
hoe Canat  Company,  therefore,  so  con- 
structed its  canal  as  to  connect  the  navi- 
gation thereof  with  the  James  River  canal, 
and  to  adapt  the  one  to  the  other.  And 
after  the  Tuckahoe  canal  was  completed 
upon  this  principle,  the  construction  of  the 
James  River  canal,  by  authority  and  upon 
the  requisition  of  the  legislature,  was 
wholly  changed,  its  dimensions  enlarged, 
its  capacity  improved,  so  as  to  afford  naviga- 
tion for  boats  of  much  greater  burden  than 
before;  and  especially,  it  was  conducted 
on  a  higher  level  than  formerly;  and  thus, 
the  connexion  of  the  lateral  navigation 
with,  and  itri  adaptation  to,  the  principal 
canal,  wasdestroyed.  The  Tuckahoe  Canal 
Company  had  a  clear  right,  without  any 
new  authority  from  the  legislature,  to  make 
a  corresponding  alteration  in  the  level, 
the  dimensions,  and  the  capacity  of  its 
canai;  since  in  so  doing,  it  would  accom- 
plish the  precise  purpose  for  which  it 

66  was  originally  'chartered,  and  with 
out  so  doing,  the  profits  of  its  im- 
provement to  itself  would  be  much  reduced, 
perhaps  wholly  lost,  and  the  advantage  to 
the  public   materially  impaired,  if  not  an- 


nihilated. It  had  a  right  to  agree  with  the 
James  River  and  Kanawha  Company,  for 
water  to  supply  its  canal  so  enlarged,  and 
with  the  land  owners  for  the  additional  land 
which  the  enlargement  should  require;  and 
surely,  the  commonwealth  could  not  exact 
a  forfeiture  of  its  charter  for  usurpation, 
when  by  her  own  act,  she  had  made  the 
enlargement  of  the  work  necessary.  Then, 
if  the  Tuckahoe  Canal  Company  had  the 
right  to  make  such  alteration,  enlargement 
and  improvement  of  its  canal,  it  was  im- 
possible to  doubt,  that  the  projected  bridges 
of  the  Rail  Road  Company  across  It  might, 
and  would,  directly  interfere  with,  hinder 
and  prevent  the  exercise  of  its  corporate 
riKhts. 

The  counsel  for  the  appellees  answered, 
that  it  was  quite  certain,  that  the  projected 
bridges  for  the  rail  road  across  the  Tuckahoe 
canal,  would  not  obstruct  the  navigation 
thereof,  in  the  present  state  of  the  im- 
provement, since  the  elevation  of  the 
bridges,  and  the  spaces  between  the  abut- 
ments, were  greater  than  those  of  the 
bridges  which  the  Canal  Company  had  itself 
made  over  the  canal.  As  to  the  claim  set 
up  for  the  Canal  Company,  to  enlarge  and 
improve  its  canal,  so  as  to  make  it  corre- 
spond with  the  James  Kiver  canal  in  its 
enlarged  and  improved  state,  they  said,  it 
could  maintain  no  such  claim,  as  against 
the  Rail  Road  Company,  nnder  authority  of 
the  act  of  the  9th  April  1838,  because  that 
act  was  subsequent  to  the  charter  of  the 
Rail  Hoad  Company.  And  it  could  main- 
tain no  such  claim  under  Its  original 
charter,  for  this  conclusive  reason  (if  for 
no  other)  that  the  charter  required,  that  the 
work  which  it  authorised,  should  be  com- 
pleted within  five  years  from  the  act  of  in- 
corporation, and  provided  that  if  it  should 
tot  be  completed  within  that  time,  the 
ights  conferred  by  the  charter  should 
cease  and  determine.  The  term 
<7  *of  live  years  had  long  since  expired. 
The  charter  gave  the  Canal  Company 
lO  authority  now  to  construct  a  new  work. 
This  claim  to  enlarge  the  canal  was  founded 
nothing  like  right;  for  such  a  work 
lid  depend  absolutely  on  the  will  and 
pleasure  of  the  James  River  and  Kanawha 
Company,  from  whose  canal  alone  the  water 
could  be  supplied  for  such  an  enlargement 
of  the  lateral  canal ;  on  the  will  and  pleasure 
of  the  owners  of  the  lands  on  the  lateral 
al,  there  being  now  no  process  by 
which  additional  lands  could  be  condemned 
for  such  a  use.  Besides,  they  added,  when 
:  a  navigation  company  like  this,  bad 
projected  and  constructed  its  work,  and  the 
term  within  which  its  charter  required 
the  work  to  be  completed  had  elapsed,  the 
impany  had  no  right  so  to  enlarge  the 
pacity  of  the  canal,  astoaffect  therights 
interests  of  other  persons.  Blakemore 
Glamorganshire  Canal  Navigation,  1 
Mylne  &  Keene  154;  6  Condens.  Bng.  Ch. 
Rep.  544. 

IV.  The  question  as  to  the  jurisdiction 
of  the  court  of  chancery  to  interfere,  by 
way  of  injunction,  to  restrain  the  Rail 
Road  Company  from  constructing  bridges 
for  its  road  across  the  canal,  was  discussed 
at  the  bar,  1st,  on  the  general  principles, 
and  2ndly,  on   the   construction    and    effect 
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law. 

The  counsel  for  the  appellants,  1.  to  shew 
the  general  jurisdiction  of  a.  court  of  chan- 
cerj  to  interfere,  bj  injunction,  in  cases 
of  this  kind,  cited,  among  other  authorities, 
Livingston  v.  Van  Ingen,  9  Johns.  Kep. 
506;  Croton  Turnpike  v.  Byder,  1  Johns. 
Ch.  Rep.  611;  Livingston  v.  Ogden,  4  Id. 
48;  Newburgh  Turnpikev.  Miller,  5  Id.  101; 
Chesapeake  and  Ohio  Canal  Co.  v.  Balti- 
more and  Ohio  Rail  Road  Co.,  4  Gill  & 
Johns.  1,  And  2.  they  said,  that  the  13th 
section  of  the  (:eneral  rail  road  law  referred 
to  the  provisions  of  the  91h,  10th,  11th  and 
12th  sections,  which  authorized  Rail  Road 
Companies  to  purchase,  or  have  condemned 
for  their  use,  such  lands  and  tene- 
68  meats  *as  they  should  select  for  the 
purpose,  and  before  purchase  or  con- 
demnation, to  take  possession  of  such  lands 
and  tenements,  and  to  proceed  in  the  con- 
struction of  their  roads :  and  the  13th  sec- 
tion provided,  that  no  injunction  should  be 
awarded  to  stay  the  proceedings  of  such 
companies  in  the  prosecution  of  their  works, 
"in  the  mean  time,"  namely,  before  or 
pending  their  proceedings  to  purchase  or 
have  condemned  for  their  use  such  lands 
and  tenements.  But  this  section  nowise 
took  away  the  juiisdiction  of  a  court  of 
chancery  to  injoin  a  rail  road  company 
from  invading  a  franchise,  which  the  pre- 
vious provisions  of  the  statute  had  not  au- 
thorised it  to  have  condemned.  And  this 
was  the  injury  which  the  appellants  com- 
plained of  here,  and  asked  the  court  to 
prevent  by  injunction.  Besides,  the  stat- 
ute directed,  that  no  injunction  shall  be 
awarded,  "nnless  It  be  manifest,  that  the 
Rail  Road  Company  are  transcending  the 
authority  given  them  by  the  act,  and  that 
the  interposition  of  the  court  is  necessary 
to  prevent  injury  that  cannot  be  adequately 
compensated  in  damages."  They  said,  the 
word  and  ought  to  be  construed  or,  so  as  to 
leave  the  court  of  chancery  free  to  exercise 
its  preventive  justice  in  either  of  the  cases 
mentioned :  but  if  they  were  right  upon  the 
merits,  the  appellees  were  transcending  the 
authority  given  to  them  by  the  statute,  and 
their  proceedings  would  produce  irreparable 
injury  to  the  appellants. 

The  counsel  for  the  appellees  contested 
the  general  jurisdiction  of  the  court  of 
chancery  to  interfere  by  injunction,  in  a 
case  circumstanced  as  this  was:  but,  how- 
ever that  might  be,  they  maintained,  that 
the  13th  section  of  the  general  rail  road  law 
was  conclusive  against  the  jurisdiction. 
That  provision  ought  to  be  so  construed  at 
to  fulfill  the  policy  that  induced  the  enact- 
ment; which  was  to  save  rail  road  compa- 
niea  from  the  mischief  of  having  their  work 
arrested  at  every  step,  and  their  improve- 
ments indefinitely  suspended,  by  the 
69       "process   of   a   court  of  chancery ;  a 

■Dspension,  which  must 
•erions  loss  to  them,  if  it  should 
it  impossible  for  them  to  complete  the  work 
within  the  time  prescribed  by  their  charters. 
There  was  no  reason,  why  a  franchise 
should  t>e  held  more  sacred  than  the  land  to 
which  it  was  annexed,  or  the  land  of 
porate  company  more  carefully  protected 
than  the  land  of  an  individual,  or  an  equi- 


table title  more  than  a  legal  title.  The  sUt- 
ute  in  question  intended  no  such  distinction. 
Whatever  might  be  the  opinion  of  the  court 
upon  the  merits,  they  said  it  seemed  to 
them  impossible,  that  any  court  could  think 
■  "manifest"  that  this  Rail  Road  Company 
.s  transcending  the  authority  given  to  it, 
that  the  injury  which  the  Canal  Company 
sought  to  prevent,  was  such  as  "could  not 
be  adequatelv  compensated  in  damages." 

TUCKER.  P.  In  the  discussion  of  the 
respective  rights  of  these  parties,  a  very 
wide  debate  has  been  indulged,  in  the  in- 
vestigation of  the  legislative  power,  and 
the  constitutionality  of  the  charter  granted 
by  it  to  the  Rail  Road  Company,  to  the 
prejudice,  as  is  alleged,  of  the  Tuchahoe 
Canal  Company,  whose  charter  is  of  ante- 
or  date. 

Conceding,  without  question,  the  power 
of  the  judiciary  to  examine  into  and  decide 
upon  the  constitutionality  of  laws,  it  can- 
not be  denied,  that  it  is  a  power  which 
ought  not  to  be  lightly  exercised.  The 
separation  of  the  legislative  and  Judicial 
powers,  and  the  inhibition  of  the  invasion 
by  the  one  of  the  powers  of  the  other,  de- 
mands that  we  should  be  cautious  lest  we 
Bcend  our  own  limits,  in  the  attempt 
mfine  a  coordinate  branch  within  its 
legitimate  boundaries.  We  must  carefully 
distinguish  between  legislative  discretion 
nd  legislative  power.  With  the  former 
re  have  nothing  to  do,  however  harshly 
ir  injudiciously  it  may  have  been  exer- 
cised. With  us,  this  question  is  a 
0  'question  of  power,  not  a  question  of 
the  judicious  exercise  of  it.  With 
these  views  of  our  authority  to  pronounce 
upon  the  constitutionality  of  a  law,  I  have 
considered  the  questions  submitted  in  this 
case  with  an  earnestness  due  to  their  im- 
portance. 

The  first  appears  to  me  to  admit  of  no 
reasonable  doubt.  It  has  t>een  contended, 
that  a  charter  having  been  granted  to 
the  Canal  Company  for  the  ■  -     ■■ 


lal  aloi 


nlln 


rithiu 


the  constitutional  power  of  the  legislature 
grant  another  charter  for  another  im- 
provement running  side  by  side  with  the 
first,  although  in  tbe  first  charter  there  is 
no  express  grant  of  exclusive  right,  and 
although  the  second  improvement  does  not 
cross  the  line  of  the  first.  On  the  other 
hand,  it  is  contended,  that  if  the  grant  con- 
tained in  the  first  charter  be  not  exclusive. 
if  the  law  which  crated  it  has  not  provided 
that  no  rival  improvement  shall  be  con- 
structed by  legislative  authority,  it  is  at 
all  times  competent  to  the  legislature  to 
grant  new  charters  to  rival  companies  upon 
the  same  line,  even  though  the  value  of  the 
first  may  be  impaired  or  utterly  annihilated 
thereby.  In  the  latter  opinion  I  concur. 
Such  legislation  may  be,  and  indeed  often 
is,  unwise,  unjust  and  ruinous;  but  those 
are  considerations  which  are  in  vain  ad- 
dressed to  us,  where  the  legislative  bodv 
acts  within  the  pale  of  its  authority.  That 
authority  knows  no  limit  but  the  charter  of 
the  government,  and  in  that  charter  the 
only  relevant  provision  is  that  no  law  shall 
t>e  made  impairing  the  obligation  of  con- 
tracts. The  question  then  resolves  itself 
into   this:    Has    the  legislature  contracted 
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with  the  Canal  Company,  that  it  shall  havi^ 
the  exclusive  transportation  of  the  Tuck- 
ahoe  valler,  and  that  no  rival  company 
shatl  be  incorporated  which  maj  impair  its 
profits  or  take  away  its  custom?  That  it 
has  expressl;  done  this,  cannot  be  pre- 
tended. The  act  of  incorporation  contains 
no  such  provision.  Is  such  a  con- 
71  tract  on  the  part  of  the  "government 
to  be  implied  from  the  s^ant  of  the 
charter  for  the  construction  of  the  canal? 
I  think  not.  It  can  never  be  conceded, 
that  the  incorporation  of  one  company  for 
internal  improvement,  is  an  implied  nega- 
tive of  all  future  power  in  the  legislature 
to  incorporate  other  companies  for  other 
improvements.  Such  has  never  been  the 
interpretation  of  legislative  grants  in 
Virginia,  but  wherever  exclusive  rights  are 
intended,  express  provisions  are  introduced 
for  the  purpose  of  tying  up  the  bands  of 
the  legislature,  and  restricting  the  future 
exercise  of  legislative  power.  It  never  was 
dreamed,  that  the  establishment  of  one 
bank  was  in  itself  a  negative  on  the  power 
to  establish  others.  It  never  has  been  ad- 
mitted, that  making  one  rail  road  was  a 
negative  to  all  future  power  to  construct 
another  which  might  rival  it;  but  where 
that  was  the  design  of  the  charter,  it  has 
ever  been  so  expressed ;  as  in  the  act  of 
1833,  ch.  3,  I  38,  the  rights  of  the  Rich- 
mond and  Fredericksburg  Kail  Road  Com- 
pany are  expressly  protected,  for  a  limited 
time,  against  all  rival  charters.  Were  it 
otherwise,  what  diflicuUies  would  present 
themselves]  Without  express  and  de^i  " 
provision  and  limitation,  how  could 
ascertain  the  extent  of  the  exclusive  rig 
Experience  has  proved,  that  monopoly  is 
very  ingenious  in  extending  its  rights  ant 
enlarging  its  pretensions.  Give  it  thi 
carte  blanche  of  an  implied  contract,  and 
we  should  soon  find  it  without  other  limit 
than  the  limits  of  professional  ingenuity 
and  the  great  mischief  would  at  once  pre' 
sent  itself,  of  the  improvement  of  the 
country  being  arrested  by  the  perpetual 
objection  of  interference  with  chartered 
rights.  Chartered  companies  are  ever  sen- 
sitive at  the  approach  of  a  rival,  and  if 
the  discovery  of  a  possible  clashing  of  in- 
terests shall  be  held  sufficient  to  nullify  a 
subsequent  charter,  it  is  impossible  to 
foresee  to  what  extent  the  legislative 
power  may  be  crippled  in  this  important 
branch  of  its  duties.  Already  have 
72  we  seen  'the  passage  of  an  act  in- 
corporating a  rail  road  company  from 
Norfolk  to  Weldon  most  vehemently  op- 
posed by  a  former  company  established 
between  Petersburg  and  Koanoke.  So  the 
making  a  rail  road  from  Richmond  to 
Lynchburg  was  warmly  opposed  by  the 
James  River  and  Kanawha  Company. 
And  here  we  see  the  Tuckahoe  Canal 
Company  insisting  that  their  privileges 
are  invaded  by  the  chartering  of  the 
Tuckahoe  and  James  River  Rail  Road 
Company.  If  these  pretensions  are  listened 
to,  there  will  soon  be  an  end  of  the  neces- 
sary improvement  of  the  country.  But  they 
are  without  foundation.  Monopoly  Is  not 
a  matter  of  inference.  It  must  rest  its  pre- 
tensions upon  express  grant.  It  is  a  restric- 
tion upon  common  right,  and  upon  legisla- 
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tive  power,  and  cannot  be  implied.  What 
then  is  here  insisted  on?  Is  it  a  monopoly 
of  the  right  to  take  tolls  for  the  transpor- 
tation on  the  canal?  If  this  be  all,  we  can- 
not again  say  it.  The  canal  is  their  own 
property;  and  property  necessarily  implies 
a  right  in  the  owner,  to  the  exclusion  of 
all  others.  Is  it  a  monopoly  of  the  right 
to  the  transportation  of  the  Tuckahoe  val- 
ley? If  so,  the  claim  is  not  admitted. 
Upon  the  principles  maintained  by  their 
own  counsel,  it  is  denied.  What  right, 
upon  those  principles,  has  the  legislature 
to  take  from  the  colliers  the  liberty  of 
transporting  their  coal  by  wagons,  or  in 
any  other  mode  they  may  elect?  What 
right  to  prevent  their  purchasing  from  the 
landowners  the  necessary  ground,  and  con- 
structing a  rail  road  without  a  charter?  So 
far  as  respected  the  Canal  Company,  the 
Rail  Road  Company  needed  no  charter  to 
legalize  their  operations,  if  they  did  not 
cross  the  canal.  It  was  only  necessary  to 
enable  them  to  condemn  the  lands  of  others, 
and  to  sue  and  be  sued.  They  do  not 
derive  their  right  to  make  such  a  road  for 
transportation  of  coals  from  legislative 
grant.  They  would  have  had  that  without 
it,  and  It  could  never  be  affirmed,  that  a 
charter  to  them  invaded  the  previous 
73  charter,  since  so  *far  as  the  Canal 
Company  are  concerned,  a  charter 
would  have  given  them  nothing  more  than 
they  had  before,  via.  a  right  to  withdraw 
their  coals  from  the  canal  transportation, 
and  to  transport  them  by  land  for  them- 
selves and  others,  according  to  their  own 
pleasure  and  ability. 

After  the  very  able  and  comprehensive 
investigation  of  this  subject  in  the  case  of 
The  Charles  River  Bridge  v.  The  Warren 
Bridge,  it  would  be  superfluous  as  well  as 
vain  foi  me  to  attempt  to  enforce  by  any  ar- 
guments of  mine,  the  principles  established 
by  the  majority  of  the  court,  and  sustained 
with  such  conspicuous  ability  by  the  coun- 
sel for  The  Warren  Bridge.  It  will  suffice 
for  me  to  refer  to  that  case,  and  to  express 
my  assent  to  the  proposition  it  establishesi 
that  the  incorporation  of  a  company  for  the 
construction  of  a  bridge  or  other  improve- 
ment, where  the  public  interest  is  con- 
cerned, is  not  to  be  construed  as  conferring 
exclusive  privileges,  where  none  such  are 
:pres8ly  given  by  the  charter;  and,  by 
consequence,  that  by  charters  of  this  de- 
scription the  legislature  is  not  deprived  of 
the  power  of  granting  other  charters  to 
other  companies,  even  side  by  side  witti 
the  former,  and  in  the  same  line  of  travel, 
provided  there  is  no  express  restriction  upon 
their  power  in  the  first  act  of  incorporation. 
Every  principle  of  sound  policy,  indeed, 
forbids  that  this  should  be  lightly  done;  or 
that  it  should  be  done  without  securing 
indemnity  to  those  who  suffer  under 
legislation.  But  it  is  not  matter  of 
right  in  the  company)  it  is  matter  of  dis- 
cretion in  the  legislature;  and  hence,  it  is 
ery  clearly  no  matter  for  judicial  dect- 
ioo.  The  injury  done  is  not  more  direct 
than  that  which  is  in  various  instances 
occasioned  by  laws  of  unquestioned  valid- 
ity. The  inns  and  villages  upon  every 
public  road  fall  into  dilapidation  and 
ruin,  upon  the    change    of    the    course  of 
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travel  by  the  construction  of  a  rail  road, 
and  flourishing-  towns  which  have 
74  risen  to  wealth  and  importance  *on 
the  faith  of  public  law ;  bj  being 
made  a  port  of  entry,  sink  into  insignifi- 
cance upon  the  removal  of  their  custom 
houses  to  more  favoured  spots.  Yet  who 
doubts  the  power,  though  many  may  doubt 
the  wisdom  of  the  legislature,  in  mailing 
ill  advised  changes,  which  bring  ruin 
upon  the  enterprising,  and  misery  upon 
thousands?  This  sport  with  human  pros- 
perity and  happiness,  indeed,  cannot  be  too 
much  reprobated;  but  its  corrective  is  to 
t>e  found  elsewhere,  and  not  here,  unless 
the  legislature  transcend  its  power;  and  we 
have  already  seen,  that  unless  exclusive 
rights  are  contracted  for,  the  legislative 
power  is  without  a  trammel. 

The  case  before  ns,  however,  is  unlike 
any  that  has  heretofore  occurred,  in  one 
very  important  particular.  The  Tuckahoe 
Rail  Road  Company  set  Dp  a  pretension  to 
mn  their  road  across  the  canal,  on  a  bridge 
of  a  certain  elevation.  They  are  not  con- 
tent with  passing  on  side  by  side  with 
their  rival,  but  they  assert  a  right  by  their 
charter  to  cross  his  line  of  improvement. 
This  brings  us  to  the  inquiry,  how  far  the 
legislative  power  is  adequate  to  the  grant 
of  such  a  right?  And  here,  I  imagine,  the 
right  of  eminent  domain,  which  rides  over 
every  other,  will  be  found  sufficient  for  the 
purpose.  It  is  well  observed  by  my  brother 
Brooke,  in  his  lucid  opinion  in  the  case  of 
Stokes  V.  Upper  Appomatox  Company,  3 
Leigh  337,  on  the  sabject  of  the  jus  pub- 
licum, that  "though  our  iastitutions  and 
laws  are  justly  tenacious  of  private  rights, 
yet  the  ruling  principle  of  them  is,  that 
where  private  rights  come  in  conflict  with 
public,  the  former  most  yield  to  the  latter; 
in  which  event,  the  legislature  alone  is 
competent  to  make  compensation."  It 
may,  indeed,  be  truly  said,  that  this  jus 
publicum,  this  eminent  domain,  is  the  law 
of  the  existence  of  every  sovereignty.  It 
is  as  vital  to  it  as  air  to  animal  life;  and 
hence,  it  has  no  limit  but  the  necessities 
of  the  body  politic,  of  which  that  body 
alone  must  be  the  judge.  It  is  abso- 
75  lute  over  the  persons,  as  well  as  'the 
property,  of  its  members.  It  com 
manda  the  sacrifice  of  lite,  as  well  as  thi 
surrender  of  possessions;  and  it  would  bi 
strange,  indeed,  if  to  that  sovereignty 
which  can  compel  me  to  lay  down  my  life 
in  its  service,  the  power  shoald  be  denied 
of  taking  my  property  for  its  uses.  At 
this  time  of  day,  it  Is  too  late  to  set  up  any 
barrier  to  that  power.  It  has  been  in  con- 
stant exercise  since  the  existence  of  society, 
and  must  continue  unrestricted  so  long  ai 
society  shall  last.  It  has  been  exerted  in 
the  establishment  of  every  common  road 
through  the  country;  in  the  erection  of 
public  buildings,  the  condemnation  of 
land  for  public  improvements,  the  em- 
pressment  of  property  flagrante  bello,  and 
in  various  other  modes  not  necessary  to  be 
here  stated.  In  its  exercise,  however 
harsh,  it  never  has  been  deemed  to  be  a 
violation  of  individual  right,  or  a  breach 
of  contract  with  the  subject,  either  express 
or  Implied.  For  though  the  sovereignty 
has    granted    its   land,   or  its  privileges, 


without  an  express  reservation  of  a  right 
to  take  them  for  public  uses,  yet  that  right 
is  necessarily  implied  I  and  even  if  alienable 
at  all,  it  is  not  to  be  presumed  to  be  sur- 
rendered without  an  express  abandonment. 
As  was  observed  by  chief  justice  Mar- 
shall of  the  taxing  power,  "The  whole 
community  is  interested  in  retaining  it 
undiminished,  and  that  community  has  a 
right  to  insist  that  its  abandonment  should 
it  be  presumed  where  the  deliberate  pur- 
pose to  abandon  does  not  appear." 

It  seems  to  be  supposed,  however,  that 
the  rights  of  the  Canal  Company  which  are 
called  a  franchise,  cannot  be  invaded, 
though  the  power  to  take  other  private 
property  for  public  uses  may  not  be  denied. 
It  is  proper,  then,  to  come  to  a  proper  un- 
derstanding of  this  word  franchise,  that  we 
may  the  better  comprehend  what  is  to  be 
regarded  as  trenching  upon  it.  Now,  I 
take  a  franchise  to  be,  1.  an  incorporeal 
hereditament,  and  2.  a  privilege  or  author- 
ity vested  in  certain  persons  by  grant 
*of  the  sovereign,  (with  us,  by  spe- 
cial statute)  to  exercise  powers,  or  to 
do  and  perform  acts  which  without  such 
(frant  they  could  not  do  or  perform.  Thus, 
it  is  a  franchise  to  be  a  corporation,  with 
power  to  sue  and  be  sued,  and  to  hold  prop- 
■nj  as  a  corporate  body.  So  it  is  a  fran- 
ihise  to  be  empowered  to  build  a  bridge,  or 
keep  a  ferry,  over  a  public  stream,  with  a 
right  to  demand  tolls  or  ferriage;  or  to 
build  a  mill  upon  a  public  river,  and  receive 
toils  for  grinding  Ac.  But  the  franchise 
consists  in  the  incorporeal  right;  the  prop- 
erty acquired  is  not  the  franchise.  A  bank 
has  a  right  to  purchase  a  banking  house: 
when  purchased,  is  the  house  a  franchise? 
Surely  not,  for  it  is  corporeal,  whereas  a 
franchise  is  incorporeal.  So  of  a  rail  road 
company:  it  has  the  franchise  to  condemn 
land  for  its  road,  -which  at  once  becomes 
vested  in  the  company  in  absolute  prop- 
erty; but  the  land  is  not  the  franchise.  It 
is  real  property  held  by  the  company  upon 
the  same  implied  terms,  on  which  others 
hold  their  lands,  that  it  may  be  taken  for 
public  uses  upon  compensation  being  made, 
indeed,  in  former  days,  the  eminent  do- 
main in  the  establishment  of  roads  was  ex- 
ercised (aa  we  are  reminded  by  judge  Brooke 
in  the  case  before  cited)  without  compen- 
sation; but  it  is  now  very  wisely  and  justly 
provided  by  the  constitution,  that  in  all 
cases  where  jirivate  property  is  taken  for 
public  uses,  jast  compensation  shall  be 
made  to  the  owner  for  his  loss. 

It  is  not  then  perceived  that  the  property 
of  a  corporation  is  less  liable  to  the  exer- 
cise of  the  jus  publicum,  than  the  property 
of  a  private  indlvidnal.  In  both  cases,  the 
private  right  must  yield  to  the  necessities 
of  the  public,  and  in  both  the  public  must 
make  compensation  for  the  loss.  In  the 
former,  indeed,  the  necessity  is  more  ap- 
parent; for  were  it  otherwise,  the  greatest 
mischiefs  would  ensue.  The  James  River 
Canal  running  east  and  west,  and  the  rail 
roads  running  north  and  south,  might 
very  seriously  impede  the  intercourse 
77  "between  the  different  parts  of  the 
state,  if  the  companies  have  the  right 
to  prevent  the  passage  across  their  line  of 
improvement,  and  the  jus  publicum  cannot 
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be  exercised  in  the  creation  of  new  roads 
meet  the  growing  exigencies  of  the   cou 
try.     A  person  fifty  yards  from  his  mill, 
county    courthouse,    may    be   driven  to  t' 
necessity    of    travelling     miles    around    to 
reach  them,  or  of  submitting 
■onable  exaction  of  a  monopolist.     It  would 
be  diflicult  to  make  him  comprehend,  how 
the  legislative  power  could  extend  to  talcing 
away    his  land  to  make  the  rail   road,   and 
could   cut  him  off  from  his  ordinary  com' 
forts  and  conveniences,  and   yet  be   inade- 
quate to  the  exercise  of  the  eminent  domain 
in  giving    him  a  right  of  passage   across 
the  line    of    the    improvement    f"    "      " 
structed  to  hia  detriment. 

Upon  the  whole,  therefore,  I  thi 
competent  to  the  legislature  to  empower 
the  Rail  Road  Company  to  cross  the  line  of 
the  canal,  whether  the  Canal  Company  be 
regarded  as  the  proprietors  of  the  soil, 
of  a  mere  right  of  way.  If  they  are  pro- 
prietors of  the  soil,  then  they  hold  it  by  the 
same  tenure  that  every  man  holds  his  land ; 
that  is,  subject  to  the  jus  publicum.  If 
is  a  mere  right  of  way  to  which  they  ha' 
title,  the  argument  applies  with  yet  more 
force,  since  the  power  to  condemn  the  land 
Itself  is  greater  than  that  of  condemn!  „ 
an  easement  upon  it.  In  the  exercise  of 
this  power,  however,  it  must  never  be  for- 
gotten,  that  a  just  compensation  for  rights 
or   property     condemned    must    always    b( 

But  several  questions  here  present  them- 
selves: 1.  Is  it  necessary  to  the  validity 
of  the  act,  that  compensation  should  be 
provided  before  the  property  can  be  taken? 
The  constitution  provides,  that  the  legis- 
lature shall  pass  no  law  whereby  private 
property  shall  be  taken  for  public  uses 
without  just  compensation.  And  althoi — *- 
there  is  no  express  requisition  that  the 

which  invades  the  right  shall  provide 
78  the  indemnity,  yet,  after  *much  re- 
flection, I  incline  to  the  opinion  that 
it  should  do  30.  The  instances  which  may 
occur  flagrante  bello,  of  impressments  and 
destruction  of  property,  though  at  first 
view  they  may  seem  to  indicate  a  different 
construction,  yet  are  rather  to  be  referred 
to  the  neceasities  which  war  imposes,  when 
the  safety  of  the  state  is  the  supreme  law. 
and  justice  is  silenced  by    the  din  of  arms. 

2.  Conceding,  as  I  readily  do,  that  the 
question  of  compensation  is  a  judicial 
question,  and  that  it  is  not  in  the  power 
of  the  legislature  to  settle  it,  since  this 
would  be  to  unite  judicial  and  legislative 
powers,  and  to  enable  the  government  to 
decide  in  its  own  case,  it  may  next  be 
asked,  whether  an  act  invading  private 
property,  will  be  held  to  be  void,  when  it 
clearly  appears  to  the  judicial  tribunal,  that 
no  injury  is  done,  and  nothing  taken,  which 
will  entitle  the  party  to  compensation? 
To  this  I  should  answer  in  the  negative; 
for  however  proper  and  prudent  it  might 
be  to  provide  for  the  establishment  of  that 
fact  by  the  ordinary  proceedings,  yet  if, 
upon  full  investigation  before  the  proper 
tribunal,  no  injury  should  appear,  we 
should  be  justified,  I  think,  in  considering 
the  statute  as  not  in  conflict  with  the 
spirit  of  the  constitution. 

In  the  present  case,  however,  these  ques- 
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tions  are  unimportant.  If  it  shall  appear 
that  by  the  Rail  fioad  charter  a  method  is 
provided  for  ascertaining  and  making  com- 
pensation for  property  necessary  for  the 
road.  Now,  this  I  think  clear,  by  the  ref- 
erence in  the  charter  itself,  to  the  general 
rail  road  law,  as  the  law  of  the  company. 
According  to  that  law,  they  are  bound  to 
proceed  to  condemn  the  lands  necessary  for 
their  road.  If  the  Canal  Company  are  the 
owners  of  the  soil  where  the  road  passes 
their  line  of  improvement,  the  Rail  Road 
Company  should  have  it  condemned  as 
their  property;  if  they  are  not  the  owners 
of  the  soil,  they  should  have  proceeded 
to     condemn     the    property    as    mr. 

79  *Wickham's    property,    or   have  pur- 
chased his  rights  by  private  contract ; 

and  in  either  case,  they  would  hold  subject 
to  the  easement  of  the  canal,  precisely  as  he 
held  it.  The  record  does  not  shew  how  this 
matter  is,  nor  is  it  material  to  the  ques- 
tion we  are  considering ;  for  the  charter 
having  duly  provided  for  compensation,  it 
is  not  void,  although  the  company  may 
have  failed  to  pursue  its  provisions.  That 
is  a  matter  to  which  I  shall  have  occasion 
presently  to  rtfer. 

We  proceed  next  to  inquire,  whether  the 
charter  authorizes  the  Rail  Road  Company 
to  cross  the  line  of  the  canal.  This  must 
be  decided  by  reference  to  several  acts:  1. 
the  charter  itself,  which  fixes  one  terminus 
of  the  road  at  mrs.  Ellis's  land:  the  other 
terminus  is  declared  to  be  such  point  on 
the  James  Kiver  canal  as  the  Rail  Road 
Company  may  select.  2.  Jt  then  vests  in 
the  company  the  liberty  to  construct  their 
road  subject  to  the  provisions  of  the  gen- 
eral rail  road  law,  3.  By  the  provisions  of 
that  statute,  the  company  have  a  right  to 
enter  upon  all  lands  through  which  they 
may  desire  to  conduct  their  road,  and  to  lay 
out  the  same  according  to  their  pleasure. 
By  this  provision,  then,  they  were  invested 
with  unlimited  power  to  locate  the  road 
between  the  two  termini  as  they  pleased. 
If,  then,  the  location  so  made  crossed  the 
canal,  the  law  authorized  them  to  cross  it; 
and  we  have  already  seen  that  snch  author- 
ity was  within  the  competence  of  the  leg- 
islature to  give.  The  only  obligations 
upon  the  company  are  to  avoid  encrosching 
on  dwelling  houses  Ac.  and  to  pay  for  the 
property  taken. 

We  have,  then,  it  is  conceived,  estab- 
lished these  two  points;  that  the  Rail  Road 
charter  Is  not  unconstitutional,  and  that  it 
authorizes  the  company  to  cross  the  line 
of  the  canal.  Upon  what  terms,  is  the  next 
question  to  be  solved.  And  here,  there  is 
some  difficulty  in  ascertaining  from  the 
record  what  is  the  state  of  the, fact.  It  does 
not  appear     whether  any  proceedings 

80  have    *been    instituted    by   the   com- 
pany,    or    the    proprietor,     for     the 

condemnation  of  the  land  and  the  as- 
sessment of  damages.  Certain  it  is,  that 
the  Rail  Road  Company  cannot  pass  the 
canal,  without  being  responsible  to  the 
owner  of  the  land  for  the  damages  done  by 
the  condemnation.  In  what  manner  the 
Canal  Company  may  be  entitled  to  com- 
pensation for  any  injury  they  may  sustain, 
id  to  what  extent,  it  would  be  premature 
this  case  to  inquire.     Satisfied  as  I  am 
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from  the  record,  that  tbej  are  not  the 
onnere  of  the  soil,  either  legally  or  equi- 
tably, and  that  they  have  only  title  to  an 
eaBcment,  I  have  no  doubt  that  the  land 
ahould  be  coademned  as  mr.  Wickham's. 
I  am  also  of  opinion,  that  when  so  con- 
demned, the  title  to  the  land  will  vest  in 
the  Rail  Road  Company,  subject  to  the 
easement ;  and  that  they  will  be  bound,  as 
mr.  Wickham  was  bound,  not  to  obstruct 
or  impair  its  enjoyment.  Whether  it  would 
be  practicable  for  them,  if  they  so  desired, 
to  extinguish  that  easement  by  any  pro- 
ceeding now  known  to  the  law,  it  is  not 
necessary  in  the  present  state  of  thing's  to 
inquire.  Our  only  concern  is  to  know, 
whether  they  have  undertaken  to  exercise 
their  right  of  passing  the  canal  prema- 
turely. It  seemed  to  be  considered  by  the 
counsel,  that  the  condemnation  must  pre- 
cede the  execution  of  the  work.  This  is,  I 
conceive,  a  misconception  of  the  law.  The 
company  have  a  right  to  proceed  with 
their  work  before  condemnation;  and,  In- 
deed, there  is  no  absolute  obligation  on 
them,  to  institute  the  process  for  assessing 
the  damages  to  the  land,  since  in  case  of 
their  default  the  owner  himself  may  do  so. 
It  is,  therefore,  clear  that  the  work  is  not 
to  tie  suspended  until  the  damages  are 
assessed  and  paid ;  and  this  is  rendered 
more  undeniable  by  the  I3th  section,  which 
in  connexion  with  the  previous  sections 
provides,  that  "in  the  mean   time"    (that 


be  awarded  to  stay  the  proceedings  of 
oi        the  company   in  *the  prosecution  of 

their  works,  unless  Ac.''  It  was  not 
then  necessary,  that  the  damages  should 
have  been  assessed  and  paid  before  the 
company  proceeded  to  the  erection  of  their 
bridges. 

With  these  views  of  the  law  of  this  case, 
I  cannot  perceive  that  the  Rail  Road  Com- 
pany have,  in  any  respect,  "transcended 
the  authority  given  by  the  law,"  in  pro- 
ceeding to  erect  their  bridges  over  the  line 
of  the  canal.  Nor  can  I  perceive,  that  they 
have  done,  or  are  about  to  do,  any  injury 
to  the  Canal  Company  which  cannot  ' 
adequately  compensated  in  damages, 
the  contrary,  it  is  palpable,  that  (apart 
from  the  competition,  which  we  have  al- 
ready shewn  the  Canal  Company  cannot 
complain  of)  there  is  no  injury  done  them 
whatever.  The  rail  road  bridges  are  much 
higher  above  the  water  than  their  own 
bridges.  Every  load  which  can  pass  the 
canal  bridges  wili  be  wholly  nnobstrncted 
by  the  rail  road  bridges,  while  boats  that 
can  pass  the  latter  won  Id  be  obstructed 
by  the  former.  It  is,  therefore,  not  true 
that  any  injury  whatever,  and  much  less 
an  irrepatabie  injury,  has  been  done,  o 
likely  to  ensue.  The  Interference  by 
junction  was,  therefore,  improvident,  and 
in  direct  conflict  with  the  statute,  and  with 
the  established  principles  of  a  court  of 
«qnity.  I  am,  therefore,  of  opinion,  wholly 
to  dissolve  it,  and  to  dismiss  the  bill.  It 
will  be  at  its  own  peril  if  the  Rail  Road 
Company  so  erects  its  bridges  as  to  ob- 
struct or  impede  the  easement  of  the  canal. 
It  has  not  yet  done  so.  When  it  does,  it 
will  be  time  enough  to  invoke  the  extraor- 


dinary powers  of  a  court  of  equity,  by 
shewing  the  danger  of  actual  and  irrepar- 
able injury.  It  will  then  also  be  time 
enough  to  decide  how  far  the  Canal  Com- 
pany have  power  to  extend  their  easement, 
either  laterally,  or  by  raising  their  brid go, 
and  removing  as  a  nuisance  that  which  is 
erected  by  the  Rail  Road  Company.  Those 
inquiries,  at  this  time,  appear  unnecessary 

and  premature. 
'According    to    this    opinion,    the 

decree  of  the  circuit  superior  court 
was  right  in  dissolving  the  injunction,  but 
erroneous  in  imposing  the  restriction  as  to 
the  height  of  the  bridges.  It  ought  to 
have  been  wholly  dissolved,  as  improvi- 
dent ly  awarded. 

The  other  judges  concurred. 
Decree,  that  the  circuit  superior  court 
ought  to  have  dissolved  the  injunction  as 
improvidently  awarded,  without  imposing 
any  restriction  as  to  the  height  of  the 
bridges,  and  that  the  said  order  ii 


*Hafrey'*  Heirs  v.  Birchetls  &C. 
April.  ie4«.  Rlcbmoad. 
Deed  ol  Trurt  to  Secan  Note— Coveosot-Brascfc— 
SabntistlaB  to  RiSMdy  atslasl  Hein  on  Wamnt7 
of  AncastOT.*— Id  order  to  secure  the  accontlDiHla. 
tloDlDdorsersof  auote  due  at  bank,  tbe  maker 
conveys  land  to  trnnMea  by  a  deed  In  wblch  he 
covenauU  for  himself  and  bis  beln>.  witb  the  tras- 
teea  and  tbe  back  respectively,  that  bels  possessed 
□fan  absolute  esute  of  Inheritance  In  tbe  prem- 
ises, aad  tbac  he  will  warrautand  defend  the  same 
aBalnatallpersoDB,  Afcertbedeachorthcerantor. 
tbe  Indorsers  pay  tbe  debt  to  tbe  back,  and  the 
trust  property  having  been  sold  to  aallsfy  a  debt 
aecured  by  a  prior  deed  of  Irast  tbereon,  tbey  file 
abut  lobe  aabrocated  lu  tbe  rlEbls  of  tbe  t>ank 
nnder  the  second  trust  deed,  and  to  have  satisfac- 
tion out  of  other  lands  of  tbe  grantor  descended  10 
blabelrs.  Hsld. 
I.  Saae—Sawe—SBms.—Tbecovenaatln  tbe  second 

deed  was  broken  by  tbe  sale  nnder  the  first : 
%.  SsBM— SsoM— SsBK-McBSun  of  Damsses.t—Tbe 
GomplalDants  are  entlUed  to  come  Into  equity 
for  aatlsfactlnn  out  of  tbe  real  assets  In  tbe  bands 
of  tbe  belm.  to  tbe  extent  of  the  damaees  accrn- 


•Ssla  otLaad-Covensnlal  TKIs— Breach. —See  tbe 
principal  case  cited  and  approved  In  Sheffey  r. 
Oardlaer.  79  Va.  S18  ;  Rex  v.  Creel.  24  W.  Va.  J7B. 

+5aBcSsaM  — Sane  — Meuura  ol  Dsasgee.— Id 
Moreland  v.  Metz.  24  W.  Va.  138.  It  la  aald  :  "  If  a 
covenantof  warranty  la  broken  In  Virginia  or  West 
Virginia,  the  measure  of  damaeea.  wben  tbe  land 
Is  entirely  lost  to  (tie  vendee,  la  tbepurcbase  money 
wtth  Interest  from  the  date  of  tbe  actual  evIcUOD. 
tbe  coats  Incurred  In  defeadlng  tbe  title  and  such 
damages  as  the  vendee  may  have  paid  or  may  be 
shown  to  be  clearly  liable  to  pay  tbe  person  wbo 
evicted  bim.  Bnt  If  the  actual  value  of  the  land  at 
the  time  of  the  sale  be  proven  tobe  greater  than  the 
purchase  money  wItb  Interest.  Ac.,  perhaps  this 
actual  value  might  be  recovered  In  lien  of  the  osnal 
measure  of  recovery.  Stout  v.  Jackson.  1  Raud. 
in :  Threlkeld  v.  Fiizbagb,  i  Lelgb  4Gi :  Jackson 
T.  Turner.  6  Lelgb  lie :  Hajftv  b.  Birchttli.   II  Ltiek 

ea." 

Judicial  SalM-Tcma.-On  tbla  qoesUon.  tbe  princi- 
pal cane  Is  cited  In  fool-nole  to  Kyles  v.  Talt.  S  Qratt. 
4b  :  Palro  v,  Betbell,  TB  Va.  SH.  See  monographic 
notti  on  "Jadlclal  Sales"  appended  to  Walker  v. 
Page,  El  Qratt.  Stt. 
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lag  from  ibe  breach  ol 

3.  SaaM—SadM— Sum— Suae— iMiH  M  Afcertaln.- 

Tbe  amouDt  of  tbuse  damares  belDr  the  san 

paid  Id  dlscbarse  of  the  flrsc  iDcnmbrance,  am: 

ao  fixed  and  certain,  an  Isaae  for  tbe  purpose  o 

a^seBSina  [bemis  aDnecesaary, 

Laada  OMceaded  la  Heirs— Deere*  of  Sele—Temi*.- 

Decree  reaDldns  laoda  deaceoded  tobelm  to  bi 

sold  for  caab,  to  aatlafy  a  debt  doe  from  ancestoi 

revereed,  and  eale  directed  to  be  made  upoa  i 

credit  of  sli,  twelre.  aud  elsbteea  montbs. 


countj. 

Koderick  Haffey,  late  of  the  town  of  Pe- 
tersburg, by  deed  dated  the  7th  of  December 
1822,  conveyed  to  Thomas  Lambert  and 
Robert  Birchett  a  lot  of  ground  on  Syca- 
more street  in  the  said  tonn,  upon  trust  to 
sell  the  same  and  apply  the  proceeds  in 
discharge  of  a  debt  amounting  to  1727  dol- 
lars, due  from  Haffej  to  a  certain  George 
miHamaon,  in  case  the  said  debt  should 
not  be  punctually  paid  by  Haffey  at  the 
expiration  of  twelve  months  from  the  date 
of  the  deed.  This  deed  was  daly  recorded 
in  the  corporation  court  of  Petersburg  on 

the  1st  of  May  1823. 
&4  *By  another    deed,   dated    the   25th 

June  1823,  between  Haffey  of  the 
first  part,  John  F.  May  and  Robert  K. 
Jonea  of  the  second  part,  and  the  presi- 
dent, directors  and  company  of  the  bank 
of  Virginia  of  the  third  part, — reciting 
that  Haffey  was  indebted  to  the  bank,  at 
their  office  of  discount  and  deposit  in 
Petersburg,  upon  two  accommodation  notes 
negotiable  there,  each  for  1350  dollars, 
upon  which  notes  Robert  Birchett,  Sdmund 
Birchett  and  Peter  Puryear  were  then  the 
indoraers,  and  that,  it  being  expected  the 
said  sums  would  be  continued  from  time 
to  time  as  loans  from  the  bank  to  Haffey, 
upon  other  notes  of  the  same  character, 
indorsed  by  the  said  Birchetts  and  Puryear, 
or  others,  he  had  agreed  to  secure  the  pay- 
ment thereof,  and  thereby  indemnify  the 
said  indorsers,  or  any  other  or  second  in- 
dorsers,— the  same  lot  conveyed  by  the 
former  deed  for  the  security  of  William- 
son's demand  was  again  conveyed  to  May 
and  Jones,  for  the  purpose  of  securing  the 
debt  due  to  tbe  bank  as  aforesaid,  with  in- 
terest and  charges  thereon.  Haffey,  for 
himself  and  his  heirs,  covenanted  with 
May  and  Jones,  and  the  president,  direc- 
tors and  company  of  the  bank  of  Virginia, 
respectively,  "jointly  and  severally,  that 
he  is  possessed  of  an  absolute  estate  of  in- 
heritance in  the  premises,  and  that  he  will 
warrant  and  forever  defend  the  same 
against  all  persons  whatever."  This  deed 
alBO  was  duly  recorded  in  the  corporation 
court  of  Petersburg. 

In  September  1824,  Birchetts  and  Pur- 
year tiled  a  bill  in  the  superior  court  of 
chancery  for  the  Richmond  district,  setting 
forth,  that  Roderick  Haffey  (nho  was  now 
dead)  was  in  his  lifetime  indebted  to 
them  in  a  balance  of  account  for  goods 
purchased  by  the  complainants  on  behalf 
of  themselves  and  the  said  Haffey  jointly, 
the  complainants  being,  at  the  time,  mer- 
chants and  partners  in  trade,  and  Haffey 
being  also  a  merchant  and  manufacturer; 
that  at  the    time  of  executing   the  deed  of 


'     the  2Sth  June   1823,    (which  waa  ez- 

85  hibited  with  the  "bill.)  Haffey  owned 
but  one  lot  on  Sycamore  street,  al- 
though two  brick  tenements  were  erected 
on  it,  and  the  said  deed  was  intended  to 
convey,  and  did  convey,  the  whole  lot  and 
both  tenements,  while  the  deed  for  the  ben- 
efit of  Williamson  conveyed  only  one  half 
of  the  lot;  that  Haffey  died  leaving  three 
infant  children,  Margaret,  Henry  and  Jane, 
and  hia  personal  estate  had  been  committed 
to  Roger  Mallory,  Serjeant  of  Petersburg, 
for  administration;  that  the  complainants 
had  been  compelled  to  pay  the  debt  of  2700 
dollars  to  the  bank,  with  8  dollars  6  cents 
for  charges  of  protest,  for  recovery  whereof 
they  had  brought  an  action  agaitist  Haffey's 
administrator,  which  was  yet  undetermined ; 
that  Haffey's  personal  estate  would  be  in- 
BufGcient  to  pay  the  debt;  that  the  moiety 
of  the  lot  conveyed  by  the  first  deed  of  trnst 
would  shortly  be  sold,  and  the  residue  would 
be  the  only  estate  out  of  which  the  debts 
due  the  complainant  could  be  satisfied.  The 
bill  prayed  that  the  heirs  and  administrator 
of  Haffey,  the  president,  directors  and  com- 
pany of  the  bank  of  Virginia,  and  May  the 
survivor  of  the  two  trustees  in  the  deed  of 
the  25th  June  IS23,  might  be  made  defend- 
ants; that  the  lot  might  be  sold,  and  the 
whole  debt  due  the  complainants  paid;  and 
general  relief. 

The  president,  directors  and  company  of 
the  bank  of  Virginia,  and  May  the  trustee, 
answered,  admitting  that  Haffey's  debt  to 
the  bank  had  been  paid  by  tbe  complain- 
ants as  indorsers. 

The  heirs  of  Haffey,  by  their  guardian 
assigned  ad  litem,  answered,  denying  the 
allegation  that  their  ancestor  owned  but 
one  lot  on  Sycamore  street;  insisting  that 
he  held  two  adjacent  lots  on  that  street  at 
the  time  of  his  deed  to  May  and  Jones, 
which  conveyed  but  one  of  them,  the  same 
that  had  been  previously  conveyed  for  tbe 
security  of  Williamaon's  demand;  and 
claiming  the  other  lot  as  their  own  prop- 
erty, free  from  tbe  claim  of  the   complain- 

86  *As  to  Haffey's  administrator,    the 
bill  was  taken  pro  confesso. 

/  The  complainants,  having  obtained  leave 
to  amend  their  bill  and  make  new  parties, 
accordingly  filed  an  amended  bill  in  De- 
cember 1626,  in  which  they  stated,  that 
since  the  institution  of  this  suit,  the  lot 
conveyed  by  the  deed  for  Williamson's 
benefit  had  been  sold  under  the  provisions 
of  that  deed,  and  purchased  by  Joseph  C. 
Swann ;  and  they  impeached  the  sale,  as 
having  been  irregularly  made.  They  fur- 
ther insisted,  that  even  if  they  were  mis- 
taken in  supposing  the  whole  lot  on 
Sycamore  street  to  have  been  conveyed  by 
the  deed  of  the  25th  June  1823,  yet  as  that 
deed  was  expressly  made  for  the  purpose  of 
indemnifying  them  as  the  indorsers  of 
Haffey.  they  were  entitled  to  the  benefit 
of  Haffey's  covenant  of  warranty  entered 
into  with  the  trustees  and  the  bank,  and 
that  covenant  having  been  broken,  they 
might  rightfully  claim  indemnity  out  of 
the  other  portion  of  the  lot,  which  was  the 
only  real  estate  in  the  handa  of  the  heirs. 
To  this  bill,  the  heirs  and  administrator  of 
Haffey,    Thomas   Lambert    trustee   in    the 
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first  deed,  George  Williamsoti  the  creditor 
thereby  secured,  and  Swanti  the  purchaser 
of  the  trust   property,    were   made  defend- 

Tho  heirs  of  Haffey  answered,  aubmit- 
tini;  to  the  court  whether  the  complainants 
were  entitled  to  the  benefit  of  the  warranty 
contained  in  the  deed  to  May  and  Jones; 
contending  however,  that  if  it  could  under 
any  circumstances  enure  to  their  benefit, 
yet  as  they  had  full  notice  of  the  existence 
and  contents  of  the  prior  incumbrance, 
that  incumbrance  ought  to  be  taken  aa 
excepted  from  the  scope  and  intent  of  the 
warranty. 

Swann  answered,  insisting  upon  the 
fairness  and  regularity  of  his  purchase 
under  the  first  deed  of  trust;  of  which  he 
contended  that  the  complainants  had  actual 
notice,  inasmuch  as  one  of  them,  Kobert 
Birchett,    was  one  of  the  trustees  in  that 

deed. 
67  'Neither  Williamson  nor  the  admin- 

istrator of  Hafiey  answered  the  bill. 
In  the  progress  of  the  cause,  the  court 
made  an  order  referring  to  a  commissioner, 
for  settlement,  the  accounts  between  the 
complainants  and  Roderick  HaEFe^,  the  ac- 
count of  Mallory'a  administration  upon 
Hafiey's  estate,  the  account  of  the  assets 
descended  to  Hafi'ey's  heirs,  and  the  ac- 
count of  the  product  and  application  of  the 
fund  conveyed  in  trust  by  the  deed  for  the 
benefit  of  Williamson.  By  the  commis- 
sioner's report  it  appeared,  that  there  w&a 
in  the  hands  of  Mallory.  the  administrator, 
the  sum  of  950  doILais  21  cents,  due  the 
estate  of  his  intestate:  that  the  real  estate 
claimed  by  the  heirs  of  Haffey  was  of  the 
annual  value  of  300  or  400  dollars:  that 
the  proceeds  of  the  lot  conveyed  by  the  first 
deed  of  trust  amounted  to  2459  dollars  5 
cents,  of  which  2035  dollars  56  cents,  the 
amount  of  Williamson's  claim,  had  been 
paid  to  him,  and  the  residue  to  the  com- 
plainants ;  after  crediting  which,  there 
remained  due  to  the  complainants  239  dol- 
lars 62  cents  on  account  of  their  other 
transactions  with  Haffey  in  his  lifetime, 
and  2746  dollars  11  cents  on  account  of  the 
bank  debt. 

The  circuit  court  of  Henrico  (to  which. the 
cause  had  been  regularly  transferred)  held, 
that  the  deed  of  trust  under  which  the 
plaintiffs  claimed,  dated  the  25th  June  1823, 
only  conveyed  the  tenement  included  in  the 
prior  deed  of  the  7tb  December  1822,  and 
that  the  adjacent  tenement  was  not  con- 
veyed by  either  of  those  deeds;  but  that  the 
plaintiffs  were  entitled  in  equity  to  be  sub- 
stituted to  the  right  of  the  president, 
directors  and  company  of  the  bank  of  Vir- 
ginia under  the  deed  first  mentioned,  and 
to  have  satisfaction  out  of  the  real  assets 
descended  to  the  heirs  of  Hafiey,  to  the  ex- 
tent of  the  damages  sustained  by  the  plain- 
tiffs under  the  covenant  of  warranty  in  the 
first  deed  contained.  Wherefore  the  court, 
confirming  the  report  of  the  commis- 
8S  sioner  in  *all  respects,  decreed  that 
the  administrator  of  Haffey  should 
pay  to  the  complainants  the  sum  in  his 
hands,  due  the  estate  of  his  intestate;  and 
that  nnless'  the  heirs  of  Uafiey  should, 
within    six  months  from   the  date  of  the 


decree,  pay  the  complainants  so  much  of 
the  sum  of  2035  dollars  56  cents  (the 
amount  paid  to  Williamson  the  first  incnm- 
brancei)  aa  should  be  equal  to  the  balance 
remaining  due  to  them  after  applying  the 
personal  assets  in  the  bands  of  the  admin- 
istrator of  Haffey  aa  aforeaaid,  the  land 
deacended  to  the  said  heirs  should  be  sold 
by  commiasioners  named  in  the  decree,  at 
public  auction,  for  caah,  in  order  to  satisfy 
that  balance. 

From  this  decree,  the  heirs  of  Haffey 
appealed  to  this  court. 

Spooner,  for  appellanta. 

May,  for  appellees. 

TUCKER,  P.  TheoDly  questions  of  im- 
portance in  this  case  are  those  which  arise 
out  of  the  warranty  in  the  deed  of  trust  to 
May  and  Jones.  The  efi'ect  of  that  cove- 
nant of  warranty  was  to  give  to  the  bar- 
gainees of  the  truat  premises,  in  caae  of 
eviction,  a  right  of  recovery  in  value  from 
the  bargainor  if  living,  or,  if  he  be  dead, 
to  charge  hia  heirs  for  the  damagea  sus- 
tained by  the  breach  of  covenant,  to  the 
value  of  the  assets  descended  to  them. 
Moreover,  in  the  case  of  an  incumbrance 
on  the  land  anterior  to  that  in  question, 
the  covenant  is  broken  so  soon  as  the  bar- 
gainee has  been  turned  out  of  possession 
by  the  first  incumbrancer,  or  even  so  eoon 
as  he  has  been  compelled  in  invitum  to  pay 
off  the  first  incumbrance.  2  Lomaz's  Dig. 
273;  Hamilton  v.  Cutts,  4  Mass.  Kep.  349. 
cesaity  for  him  to  involve 
himself  in  a  law  suit,  to  defend  himself 
against  a  title  which  he  is  satisfied  must 
ultimately  prevail.  Sprague  v.  Baker, 
17  Mass.  Kep.  586.  For  the  "cove- 
nant to  warrant  and  defend  implies 
for  quiet  enjoyment,  Kmerson 
V.  Proprietors  of  land  in  Minot,  1  Mass. 
Rep.  464,  and  it  is  broken  by  any  lawful 
disturbance  of  a  third  person.  In  this  case, 
therefore,  the  rights  of  the  prior  incum- 
brancer having  been  enforced  by  sale, 
and  the  incumbrance  of  the  bargainees 
May  and  Jonea  thereby  altogether  defeated, 
the  covenant  of  warranty  may  well  be  con- 
sidered as  broken. 

The  next  question  is  aa  to  the  meaaurcof 
damagea.  In  case  of  a  sale,  the  measure 
is  the  value  at  the  time  of  the  same,  and 
the  test  of  this  value  Is  the  purchase 
money.  But  in  caae  of  an  incumbrance, 
this  principle  can  have  no  application,  for 
price  is  not  a  subject  of  adjustment  in  the 
treaty  for  a  security.  Adequacy  alone  is 
inquired  into.  The  true  measure  of  dam- 
ages, therefore,  in  case  of  eviction  by  su- 
perior title,  is  the  value  of  the  mortgaged 
or  trust  subject  at  the  time  of  eviction, 
provided  it  do  not  exceed  the  amount  of 
the  debt  secured;  for  it  is  obvious  the  cred- 
never  be  damaged  to  a  greater 
amount  than  that.  If  thiH  view  of  the 
matter  be  correct,  then  it  is  clear  that  there 
error  herein  to  the  prejudice  of  the 
appellants;  for  the  damages  are  taken  to 
be  203S  dollars  only,  while  the  debt  was 
2700  dollars. 

It  is  said,  however,  that  the  right  of  the 
parties  to  damages  for  breach  of  this  cov- 
enant could  only  be  asserted  at  law,  and 
that  a  court  of  equity   conld   not  properly 
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eatimate  them.  As  a  general  principli. 
this  IB  true;  but  here  the  plaintiffs,  having 
no  rights  but  by  the  equitable  principle  of 
subatitution,  could  assert  no  remedy  at  taw. 
They  could  only  get  relief  in  equity.  More- 
over, althcugh  it  is  generally  true  that 
damages  should  be  inquired  of  by  an  issut 
at  law,  yet  here  that  could  not  be  neces' 
sary,  since  the  damages  were  fixed  and  al- 
ready certain.  The  damage  was  the  value 
of  the  land  lost,  and  that  value  was  ascer- 
tained by  what  it  sold  for.     The  debt 

90  of  Hafiey  to  Williamson  was  paid  *out 
of  a  trust  subject  to  which  the  second 

Incumbrances  had  title,  and  HaSey  conld 
not  complain,  nor  can  bis  heirs  complain, 
at  reimbursing  the  second  incumbrances  to 
the  full  value  of  what  has  t>een  paid  for 
him  to  their  prejudice.  In  this  view  of  the 
matter,    an    issue    must   have    been    super- 

The  decree,  however,  is  erroneous  .in  di- 
recting a  sale  for  cash.  , 

As  to  the  other  errors  assigned,  there  is 
nothing  in  them,  as  they  were  not  n  ' 
objections  in  the  circuit  court. 

On  the  whole,  I  am  of  opinion  to  rev 
the   decree,  as  to  the  direction    to   sell    for 
cash,  and  affirm  for  the  residue. 

The  other  judges  concurred. 

The  decree  entered  in  the  court  of  ap- 
peals was  as  follows: 

"The  court  is  of  opinion  that  the  legal 
effect  and  operation  of  the  deed  of  trust 
from  Haffey  to  May  and  Jones,  and  of  the 
covenant  of  warranty  therein  contained, 
was,  to  entitle  the  parties  for  whose  benefit 
it  was  executed,  or  those  who  might  be 
substituted  to  their  rights,  to  charge  the 
real  assets  descended  with  such  damages 
as  may  have  arisen  from  a  breach  of  that 
covenant.  The  court  is  further  of  opinion 
that  the  sale  of  the  trust  property  under  an 
anterior  deed  of  trust  was  a  breach  of  the 
covenant,  and  that  the  measure  of  damagei 
was  not  (so  far  at  least  as  the  appellants 
were  concerned)  improperly  fixed  at  " 
price  for  which  it  sold.  The  court  is 
ther  of  opinion  that  as  the  plaintiffs  claim 
by  substitution  only,  their  ^.remedy  was 
properly  in  a  court  of  equity,  where  only 
the  principles  of  substitution  can  be  prop' 
eriy  enforced.  The  court,  however,  is  of 
opinion,  that  though  in  this  case  the  long 
time    that    would  elapse,  before  the 

91  application  of  the  *net  amount  of 
rents  from  year  to  year  to  the  dis- 
charge of  the  appellees'  claim  would  satisfy 
it,  forbade  a  resort  to  that  mode  of  provid- 
ing the  means  of  satisfying  that  claim,  and 
justified  the  court  ttelow  in  accelerating 
that  satisfaction  by  a  sale ;  yet,  in  the 
proper  exercise  of  judicial  diacretio'',  the 
court  below  oug-ht  not  to  have  decreed  such 
sale  to  be  made  for  cash,  but  such  sale 
should  have  been  made  on  a  reasonable 
credit,  which  in  this  case  is  deemed  to  be 
a  credit  of  six,  twelve  and  eighteen  months 
for  equal  instalments  of  the  purchase 
money. ' '  Therefore,  decree  reversed  so 
far  as  it  directs  the  sale  to  be  for  cash,  and 
aSirmed  in  other  respects,  with  costs  to  ap- 
pellants ;  and  cause  remanded  for  further 
proceedings. 
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92  *Dupur  and  Others  v.  Southgates. 

April.  IS40.  RIcbmoDd. 

(Absent  Stanahd.*  J.) 

EiBCotara  sod   AdalDlitratont— Creditor  Accepting 

CoDleuloo  ol  Judsmeot  Whan  Auela— EstsppeL}— 

TDlnlstrator  a  coafexnion  of  ludEmeot  wbcu  asseu. 
la  thereby  estopped  at  law  from  alleKiuEtbat  tbe 
admlpiatrator  at  the  time  of  tbe  Judgment  bad 
assets  applicable  to  tbe  demand. 
Same— Sams^Samc— Cb«  at  Bar.— A  creditor  of  a 
decedent,  by  specialty,  after  accepllDK  from  the 
administrator  a  coofesHlon  of  jadgment  wben 
assets,  files  ablll  la  eqnity  aaalasl  the  admluls-' 
for  a  discovery  and  ai 


the  judgment  there  were  assets  In  the  hands  of  the 
admlDlstrator.  which  he  afterwards  applied  In 
dlscharee  of  anotber  specialty,  on  which  he  was 
bound  as  the  endorser  or  assignor  thereof : 
EEt.D,  under  such  clrcamstances,  the  technical 
estoppel  will  avail  la  equity  as  a  defence  acalast 
the  creditor's  claim.  Accord.  Orcnll  t.  Orms.  1 
Paige  4M. 

Samuel  H.  Binford  in  his  lifetime  was 
indebted  to  John  and  Wright  Southgate, 
by  a  specialty  bearing  date  the  26th  of 
November  1811,  for  400  dollars  payable 
sixty  days  after  date. 

On  the  27th  of  March  1820,  Jesse  L.  Du- 
puy  qualified  as  administrator  of  Binford, 
and  gave  bond  as  such  in  the  penalty  of 
17000  dollars,  with  William  H.  Neilson  and 
William  Neale  as  sureties. 

On  the  10th  of  April  1821,  John  and 
Wright  Southgate  brought  an  action  of 
debt  upon  the  specialty,  in  the  court  of 
Norfolk  borough,  against  Dupuy  as  admin- 
istrator of  Binford.  Service  of  the  writ 
was  acknowledged  the  same  day.  And  at 
June  term  1821,  Dupuy  confessed  a  judg- 
ment when  assets,  for  400  dollars  the 
amount  of  the  specialty,  with  interest  from 
tbe  25th  of  January  1812  till  payment,  and 

the  costs  of  the  suit. 
93  *On  the  10th    of    April    1826,    John 

and  Wright  Southgate  commenced  a 
suit  in  tbe  late  superior  court  of  chancery 
for  the  Williamsburg  district,  against 
Dupuy  and  his  sureties  in  the  administra- 
tion bond.  The  bill,  after  setting  forth 
the  judgment  against  Binford's  adminis- 
trator, alleged  that  Binford  at  the  time  of 
his  death  was  possessed  of  a  considerable 
personal  estate,  which  came,  or  by  due 
diligence  might  have  come,  to  the  hands  of 
Dupuy  to  be  administered,  and  that  Dupuy, 
at  the  time  of  confessing  the  said  judg- 
ment, had  in  his  hands  assets  of  his  intes- 
tate to  a  considerable  amount,  which  were 
subject  and  liable  to  the  payment  of  com- 
plainants' demand,  but  complainants  were 
then  unable  to  prove  the  fact,  and  were  yet 
unable  to  do  so  without  the  aid  of  a  court 
of  equity.  Wherefore  the  bill  prayed  that 
Dupuy  might  render  an  account  of  bis  ad- 
ministration on  the  estate  of  Binford;  that 


*He  bad  formerly  been  counsel  for  the  appellants. 
tSee  monoerapblc  safe  on  "Executors  and  Admln- 
appended  toRosser  v.  Deprlest.  GOralt. 
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the  defendants,  or  some  of   them,  might  be 
decreed  to  paj  the   amount  due  the  c 
plainants;  and  general  relief. 

The  process  being  served  on  Dupny 
Neate,  and  an  order  of  publication  being- 
executed  as  to  Neiloon.  the  bill  was  taken 
for  confessed  as  to  all  the  defendants. 

The  court  directed  an  account  of  Dupuy' 
administration  on  the  estate  of  Binford  I 
be    taken,  stating  the  nature    aod    dignity 
of  the  debts  paid  bj  him,  and  the   time 
such    payments;  and  also    a   statement 
the  amount  due  the  plaintiSs. 

The  plaintiffs  produced  before  the  comr 
sioner,  and  he  reported  without    alterati 
an  account  of  Dupuy's  administration   i 
tied  in  May  1825,    under  an    order    of   the 
court  of  probate ;    which    stated    a    balance 
In  Dupuy's  favour,  on  the  31st  of  May  1822, 
of  809  dollars  74  cents,   but  made    this   bal- 
ance by  giving  Dnpuy  the  following  credit 
on  the    same    day, — "To    amount    of    your 
two  notes  due  at  Farmers  bank,  under  seal, 
in     my    favour    as    your   indoraer,    fl651 
.77." 

94  *The  plaintifla  also  required  the 
commissioner  to  examine  as  a  wit- 
ness Daniel  Stone,  a  bookkeeper  in  the 
bank.  He  was  examined  accordingly,  and 
proved  that  the  31st  of  May  1822  was  the 
time  at  which  the  payment  of  1651  dollars 
77  cents  was  made  by  Dupuy  asadmtnistra- 
tor  of  Binford  to  the  bank,  and  that  this 
payment  was  on  account  of  two  notes  of 
Binford  under  seal,  indorsed  by  Dupuy  and 
held  by  the  bank,  which  became  due  in 
February  and  March  1830. 

If  the  payment  of  the  1651  dollars 77  cents 
by  Dupuy  after  the  plaintiSs  had  obtained 
judgment  against  him  were  held  invalid, 
the  amount  of  assets  liable  to  the  plaintiffs 
would  be  842  dollars  3  cents,  as  of  the  31st 
of  May  1822;  a  sufficient  sum  to  satisfy  the 
judgment,  which  amounted  to  782  dollars 
85  cents,  with  interest  on  400  dollars  part 
thereof  from  the  10th  of  October  1827. 

It  appeared  on  the  face  of  the  adminis- 
that  the  whole  amount  of 
rer  came  to  Dupuy's  hands 
early  as  June  1820. 
exception  to  the  report  of 
cr,  but  there  was  an  excep- 
tion to  Stone's  deposition,  founded  on  a 
supposed  rale  of  court  that  depositions  were 
not  to  be  taken  before  a  commissioner  in 
stating  accounts.  This  exception  how- 
ever was  overruled  by  the  court;  which 
proceeded  to  decree  that  Dupuy  and  his 
sureties  should  pay  the  amount  of  the  judg- 
ment and  the  costs  of  suit,  but  directed 
that  the  plaintiffs  should  not  enforce  pay- 
ment of  tke  decree  by  execution  against  the 
sureties,  until  they  should  have  taken  out 
an  execution  against  Dupuy,  and  the  same 
■bould  be  returned  unproductive.  From 
which  decree  the  defendants  appealed  to 
this  court. 

Lyons  and  R.  C.  Stanard  for  appellants. 

G.  N.  Johnson  and  Kobinson   for  appel- 

95  *CABELL,      J.       The      appellees 
brought  an    action    of    debt  against 

Dnpuy  as  administrator  of  Binford,  on  a 
single  bill,  and  voluntarily  accepted  from 
him  a  confession  of  judgment  when  assets. 
Thin  was  an  admission  on   the  part  of  the 


assets    which 

was  received  : 

There  was  i 


plaintiffs  that  there  were  not  at  that  time 
any  assets  in  the  hands  of  the  administra- 
tor, liable  to  the  payment  of  their  debt.  It 
was  not  denied  by  the  counsel  for  the  ap- 
pellees that  this  is  the  just  construction  of 
such  a  judgment  in  the  estimation  of  a 
court  of  law;  nor  can  I  perceive  any  differ- 
ence in  this  respect  between  courts  of  law 
and  courts  of  equity.  The  judgment  must 
mean  the  same  thing  in  both  courts.  It  is 
true  that  courts  of  equity  may  exercise  an 
ulterior  jurisdiction  unknown  to  the  courts 
of  law,  by  relieving  the  plaintiff,  in  a  proper 
case,  from  the  effects  of  his  admission. 
But  even  courts  of  equity  will  not  suffer 
that  to  be  again  brought  into  litigation, 
which  has  been  once  solemnly  settled  be- 
tween the  parties  by  their  admissions  on 
record,  unless  there  be  some  good  reason 
assigned  for  so  doing.  I  know  of  no  sufli- 
cient  reason,  but  the  allegation  and  proof 
of  some  fraud,  misrepresentation  or  mis- 
take. Nothing  of  the  kind  is  alleged  or 
proved  in  this  case.  There  is  nothing  bnt 
the  mere  allegation  of  that,  the  contrary 
of  which  had  been  previously  admitted  on 
record.  On  this  ground,  I  am  of  opinion 
that  the  decree  is  wholly  erroneous. 

But  even  if  it  were  competent  to  the  ap- 
pellees to  go  behind  the  judgment  at  law, 
and  to  demand  an  account  of  the  assets  in 
the  same  manner  as  if  that  judgment  had 
never  been  rendered,  I  should  be  of  opinion 
that  the  administrator  would  be  entitled, 
as  against  the  appellees,  to  a  credit  for  tlie 
full  amount  of  the  two  single  bills  indorsed 
by  him  and  negotiated  for  the  benefit  of 
Binford.  Bathurat  v.  De  la  Zouch,  2  Dick. 
460.  As  the  indorser  and  surety  of  Bin- 
ford, he  had  a  right  to  pay  off  these  bills. 
He  did  pay  them,  and  by  doing  so,  equity 
'  will  regard  him  as  standing  in  the 
96  shoes  of  'the  bank  to  which  they 
were  paid ;  as  a  specialty  creditor, 
and  as  such  entitled  to  retain  as  against 
the  appellees,  who,  so  far  as  regards  the 
assets  in  dispute,  are  only  specialty  cred- 
itors. For  the  dignity  of  their  debt  was 
not  changed,  as  to  these  assets,  by  their 
judgment;  a  judgment  when  assets  giving 
no  lien  on  previous  assets.  The  decree 
is  therefore  erroneous  in  this   respect  also. 

The  decree  should  be  reversed  and  the 
bill  dismissed. 

BROOKE,  J.,  concurred. 

TLJCKER,  P.  Though  this  case  has 
been  argued  with  great  ability  and  at 
much  length,  it  appears  to  me  to  lie  within 
a  very  narrow  compass.  Inverting  the 
order  which  has  been  pursued  in  the  argu- 
ment, I  shall  address  myself  to  the  follow- 
ing questions: 

1.  Could  the  administrator  Oupny,  on  the 
day  when  the  judgment  was  rendered  upon 
his    confession,    have  successfully    pleaded 

retainer  against  the    plaintiffs'    demand? 

2.  If  he  could  not,  ought  he  to  have  de- 
feated the  demand  by  falsely  alleging  that 
be  had    no  assets,  when  he    then  had   more 

I  sufficient  to  pay  the  debt? 
If   not,  are  the  appellants  entitled  to 
relief  in  equity? 
As  to  the  first  question;  without examin- 
ig   or  controverting  the  case  in  2  Dickens 
460,  where  a  retainer  of  an   equitable   de- 
mand   was    in    equity    allowed,    it  may,  I 
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think,  aafelj  be  affirmed  that  in  June  1821 
when  the  judgment  was  rendered,  the  ad- 
ministrator could  not  have  pleaded  a  grood 
plea  of  retainer  at  law  on  account  of  his 
liability  for  the  bank  debt.  That  debt  had 
been  passed  to  the  bank  b;  assigfnment  or 
indorsement,  no  matter  nhich.  It  naa 
on  ttiat  day,  and  for  twelve  months  after, 
the  property  of  the  bank.  Non  constat 
that    Dupuy     ever   could    have     been 

97  made  personally  responsible  "for  the 
amount.    Considering  the  instruments 

as  negotiable  notes,  there  is  no  evidence 
that  they  were  properly  dealt  with,  so  as  to 
make  him  liable  as  indorser;  and  consider- 
lag  them  as  bonds,  it  is  impossible  to  say 
that  Bapuy  the  assigrnor  mig:ht  not,  by 
some  act  of  the  bank,  have  been  discharged 
of  his  liability.  But  be  this  as  it  may,  in 
June  1821,  he  was  not  the  creditor  of  Bin- 
ford.  The  bank  was  the  creditor,  and  had 
he  became  insolvent  before  payment,  he 
never  would  have  been  the  creditor. 
The  utmost  that  can  be  said  is  that  he  was 
responsible  for  the  debt.  Now,  the  forms 
of  pleading  sbew  that  he  who  pleads  a 
retainer  at  law  must  plead  it  as  an  actual, 
snbsisting,  legal  demand.  See  the  form, 
3  Chitty's  Plead.  (Philadelphia  edi.  of 
182S}  p.  946.  It  may  Indeed  be  payable  in 
future,  but  it  m,uBt  be  debitum  in  prxsenti. 
Reduce  the  plea  of  retainer  to  form,  and 
this  is  obvious.  Again,  he  who  is  merely 
responsible  cannot  retain  for  his  responsi- 
bility against  an  actual  creditor,  for  per- 
haps he  may  never  be  charged,  or  if  charged 
may  never  be  able  to  make  payment,  and 
BO  may  never  be  a  creditor  of  the  estate. 
There  is  no  precedent,  that  I  can  find,  of 
such  a  plea  of  retainer.  To  arrest  the  pay- 
ment of  an  nnquestionabLe  debt  because  of 
a  possible  responsibility,  would  be  incon- 
sistent with  all  the  analogies  of  the  law. 
Thus,  even  a  simple  contract  creditor  can- 
not be  impeded  in  his  recovery  by  a  con- 
tingent security,  such  as  a  bond  of 
indcmnitv,  if  the  contingency  has  not  taken 
place.  Toller  282.  Moreover,  if  Dupuy 
had  actually  paid  the  debt  to  the  bank  at 
the  time  of  the  confession  of  judgment, 
though  be  would  thereby  have  made  him- 
self a  creditor  and  would  have  had  a  right 
in  equity  to  stand  in  the  shoes  of  the  bank 
as  a  bond  creditor,  yet  at  law  he  would 
have  been  only  a  simple  contract  creditor, 
and  could  not  retain  against  a  specialty. 
If  he  had  been  a  surety  in  the  bond,  in- 
stead of  indorser,  the  result  would  have 
been  the  same.     For,  upon  paying  off 

98  the  debt,    he    *would    have    been,    at 
law,  only  a  simple  contract    creditor, 

and  indeed,  according  to  english  law,  he 
would  have  been  no  creditor  at  all,  since 
the  obligation  became,  at  law,  his  own 
debt  by  the  co-obligor's  death.     I  am   per- 


suaded, then,  that  no  good  plea  of  retan 
could    have    been    framed    on  the    facts  in 
this  case. 

Secondly,  as  Dupuy  had  no  right  to  re- 
tain, ought  he  to  have  defeated  the  demand 
by  falsely  alleging  he  had  fully  adminis- 
tered,* when  he    had    ample    assets    in    his 

■Note  by  tbe  presldenl.  TbeeuLry  In  tbla  case  is 
only  of  a  abort  minute  iD  tbe  tHiTougti  court—"  Jade- 
menl  confessed  wben  assets."   Tbe  order,  drawn 
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pocket?  I  think  not.  Such  conduct  vio- 
lated the  trust  reposed  in  him,  his  oath  of 
office,  and  his  official  bond.  He  bin<\s  him- 
self truly  to  administer  the  assets  accord- 
ing to  law,  and  though  he  occupies  the 
position  of  antagonist  to  the  creditor  so  far 
as  the  demand  is  in  question,  yet  he  is  the 
fidnciary  of  the  creditor  as  regards  the  as- 
sets. It  is  a  breach  of  trust,  and  a  fraud 
upon  him.  to  allege  that  he  has  no  assets, 
when  he  is  full  handed.  The  creditor  does 
not  and  often  cannot  know  whether  the 
allegation  is  true.  He  baa  a  right  to  ex- 
pect it  to  be  true,  and  though,  beyond 
doubt,  at  law  he  is  estopped,  by  taking 
a  judgment  when  assets,  from  going  be- 
hind the  judgment,  yet  in  equity  there  is 
no  such  estoppel.  It  is  competent  for  him. 
before  that  tribunal,  to  allege  that  tbe 
fiduciary  has  falsified  his  oath — has  been 
guilty  of  a  fraudulent  concealment  of  the 
state  of  the  assets,  and  has,  by  a  false 
plea,  which  it  was  not  in  his  power  to 
controvert,  barred  him  at  law  by  an  odious 
estoppel.     This  brings  me  to  enquire, 

Thirdlr,    whether     the     appellees     were 

entitled  to  relief?  Let  us  see  what 
99       the  bill  states.     It  alleges  that  *at  the 

time  of  the  judgment  confessed,  the 
administrator  had  assets,  but  the  plaintiffs 
were  unable  and  are  still  unable  to  prove 
the  fact  without  the  aid  of  a  court  of  equity. 
That  they  were  not  able  in  June  1321. 
may  be  fairly  inferred  from  the  account  not 
having  been  audited  and  settled  till  1825. 
Were  they  able  to  do  so  when  they  brought 
this  suit?  By  no  means;  for  the  judgment 
having  been  when  assets,  they  could  not 
have  gone  behind  that  judgment.  Equity 
only  could  enable  them  to  do  so.  Equity 
only  could  give  them  the  account  which 
would  shew  the  state  of  the  assets.  They 
have  therefore  well  said,  not  that  they  can- 
not prove  assets  without  an  appeal  to  the 
conscience  of  tbe  administrator,  but  that 
they  cannot  do  so  without  the  aid  of  equity. 
They  have  not  then  proved  themselves 
out  of  court,  by  producing  the  settled  ac- 
count of  1825. 


It  is  said,  however,  that  as  the  judgment 
estopped  them,  equity  ought  not  to  relieve 
them  against  the  sureties.  To  this  it  may 
be  well  repliei*,  that  equity  should  not 
respect  this  estoppel  in  the  case  of  a  trus- 
tee who  has  violated  his  oath  of  office,  has 
misapplied  the  funds  of  tbe  estate,  has 
misled  the  creditor  by  a  false  allegation 
which  it  was  not  in  his  power  to  controvert, 
and  has  applied  to  his  own  relief  the  as- 
sets to  which  the  appellees  had  a  legal 
title;  that  estoppels  are  odious  in  equity, 
and  never  avail  unless  insisted-  on;  that 
here,  all  the  defendants,  sureties  as  well 
as  principal,  confess  the  matters  set  forth 
in  the  bill,  and  that  this  brings  It  to  the 
case  of  an  estoppel  against  estoppel,  by 
which  the  matter  is  set  at  largr.  If  the 
creditor,  by  his  judgment,  admitted  there 
out  Id  form  from  tbls  mtnate,  mast  bave  been  [bat 
"  tbe  ilefendaat  pleaded  plene  idmlalstravlt ;"  and 
tben,  tbat  "  tbe  plaintiff,  not  belne  advised  but  tbat 
tbe  said  plea  is  rood,  praya  jadEmeutof  blsdebt&c. 
of  tbe  eooda  &c.  wblcb  aball  hereafter  Ac  There- 
fore It  la  considered  that  be  recover  "  accordluBly. 
See  LUly-B  Entries  E06. -Note  In  OrUloal  EdtUon. 
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were  no  assets,  the  defendants,  by  confes- 
sing that  there  were  assets,  admit  that  he 
was  mistaken  in  hie  admission.  The  es- 
toppel, therefore,  cannot  avail. 

Does  the  fact  that  some  of  the  defendants 
are  sureties  make  a  difference?  I  think 
not.  The  charge  is  of  a  devastavit  in  not 
paying-the  plaintiffs'  debt,  and  in 
100  nalaely  alleging  that  there  were  no 
means  of  payment.  This  charge  is 
admitted  by  the  pleadings;  yet  it  is  still 
contended  that  the  sureties,  having-  been 
discharged  at  law,  cannot  be  charged  in 
equity.  But  how  discharged  at  law?  By 
the  falsehood  and  fraud  of  that  man  for 
whose  fidelity  and  bona  fides  they  were 
responsible.  They  never  can  avail  them- 
selves of  this  discharge  in  equity. 

As  to  the  error  supposed  to  exist  in  the 
form  of  the  decree,  I  think  it  is  without 
foundation.  It  is  the  usual  form,  I  believe, 
in  cases  in  equity  in  which  the  creditor 
seeks  to  charge  the  aareties  with  a  devas- 
tavit, but  from  the  nature  of  his  case  is 
unable  to  issue  his  fieri  facias  at  law.  It 
postpones  any  resort  to  the  sureties  until, 
by  an  execution  returned  unproductive, 
the  devastavit  is  fixed  beyond  contradic- 
tion. 

1  am  of  opinion  to  affirm  the  decree. 

Decree  reversed  and  bill  dismissed. 


Jannsy  &c.  v.    Barnes  and  Others, 
April.  IBM.  RIchmDnd. 
(Absent  BaooKi  and  Pabkkb,  J.) 
PruidBleni  ConvcyaDco— What  Conveyuica  PnvU- 
lOBtor  Debts  !■  Valid  aa  taOItwrCnditor  of  Qraator* 
—Cue  at  Bw.— The  memberB  of  a  mercanllle  part- 
persblp.  In  fallinB  circumstances,  make  a  deed 

Eoods  tberein,  aud  all  debts  due  or  to  become  dne 
lo  the  Brm.  subject  in  tbe  followloE  coDditloQH 
aDd  asreemeDta :  ].  tbat  A.  should  (and  he 
thereby  bound  blmself  so  to  do)  pay  certain  debts 
of  tbe  Qnn,  speclQed  In  a  scbeQule  annexed  to  the 
deed,  wiibln  twelve  montlis  next  succeeding;  itbat 
the  trantora  should  be.  aud  they  were  thereby, 
appointed  tbe  loIntasentH  of  A,  CO  remain  in  the 
store,  to  sell  the  stock  of  goods  until  tbe  wbole 


InDance  V.  Seaman.  II  Oratt.  783,  Itis  said:  "The 
reservation  of  an  Interesf  la  the  property,  by  poat- 
PODtng  tbetlmeof  sale,  ordlrectiae  a  sale  on  credit, 
or  providing  tor  tbe  payment  of  tbe  surplus  after 

selTes  fnrnlBb  evidence  of  fraudulent  Intent,  has 
beenafflrmed  by  the  repeated  decisions  of  this 
court.  Sklpwlih  v.  Cunnlngbam,  8  Leich  271  :  Ke- 
van  T.  Branch.  1  Oract.  liTt :  Lewis  v,  Caperton.  8 
Oratt.  148 :  Cochran  v.  Paris,  1 1  arac^  MA :  Janntv  r. 
Bariut.  II   Lrioh   100-" 

See  also,  on  this  subject,  cltine  the  principal  case, 
/t>o<-iiol<toSheppardB  V.  Turpin.IlGratt.  V>9:  foot-aott 
to  Cochran  v.  Paris,  li  Oratt.  MB  :  Marks  v.  Hill,  IB 
Oratt.  4m  (see  foot-nott) :  Henderson  v,  Hunton,  29 
Gratt.gM(Bee/<>o(-iui(f);  Young  v.  Willis.  83  Va.tM  ; 
Gardner  v.  Jo&nston,  «  W.  Va.  407  :  Harden  v.  Wag- 
ner, n  W.  Va.  871  :  aaflin  v.  Foley,  2E  W.  Va.  141  ; 
Uvesay  t.  Beard,  m  W.  Va.  HO ;  Klee  t.  Reitzenber. 
ger,  a  W.  Va.  7U  ;  Shattnck  v.  Knigbt.  »  W,  Va.  WT, 
M6:  dlssentfoe  opinion  tn  Landemanr.  Wilson,  UW. 
Va.  7».  «  S.  E.  Rep.  VO.  £15.  See  generally,  mono- 
ffTapblc««(«on"PrandDlent  and  Vol  a  ncary  Convey- 
ances" appended  to  Cocbraa  v.  Paris.  II  QratL  348. 


sboold  be  disposed  of.  and  to  collect  all  the 

101  debts   due    and    to   become   'dne    to   tbe 
Brm  ;  I.  that  1(  the  proceeds  of  the  property 

conveyed  sboald  t>e  more  than  sniScleut  to  pay  the 
debts  speclfled.  A-  sbonld  apply  the  surplus  to  the 
ratable  payment  of  such  other  debts  as  were  tbea 
dne  from  tbe  arm.  The  deed  Is  executed  as  well 
by  A.  as  the  grantors  :  but  being  mislaid  or  kept 
backby  one  of  the  grantors,  fn  whose  possession 
It  was  left  on  bis  undertaking  lo  have  It  recorded. 
A.  procures  tbe  grantors  to  execute  another  deed 
for  his  indemnity :  wblcb.  reciting  that  thesrant- 
ors  are  lastly  Indebted  to  A.  In  tbe  sum  of  SDOO 
dollars,  and  also  "to  various  otber  creditors." 
conveys  to  a  tmstee  "all  the  goods,  bonds,  debts 
and  accounts,  and  all  the  property  of  every  kind 
now  In  their  possession  "  (without  other  descrip- 
tion), andstlpulates  that  tbey  shall  be  permitted  to 
remain  In  unlet  poHsessloQ  of  the  (oods.  and  sell 
tbe  same,  or  such  part  as  can  be  sol;)  for  ready 
money,  paying  over  to  tbe  trustee  from  time  to 
time  the  proceeds  of  such  sales  ;  and  at  tbe  expi- 
ration of  three  months  It  is  made  tbe  trustee's  duty 
to  sell  the  whole  residue  of  tbe  property  at  public 
auction,  and  pay  sooo  dollars  of  the  proceeds  to  A. 
and  the  residue  to  tbe  other  creditors  In  ratable 
proportions.  Tbis  second  deed  Is  duly  recorded  : 
and  a  few  days  afterwards  the  first  deed  being 

pays  the  debts  specified  la  tbe  schedule  annexed 
to  the  first  deed,  bat  not  until  (he  twelve  months 
have  expired.  The  debts  assumed  and  paid  by  A. 
arelustdebCsot  the  grantors,  and  as  to  him  tbe 
whole  transaction  in  fair  In  point  of  fact.  On  a  bill 
filed  by  other  creditors  of  the  grantors,  who  ob- 
tained Judgments  after  the  execution  and  registry 
of  the  deeds,  though  for  debts  contracted  before, 
insisting  that  the  deeds  are  void,  and  praying  tbat 
they  may  be  set  aside.  Heij>,  A.  Is  entitled  to  full 
indemnity  out  of  the  property  thereby  conveyed. 
for  tbe  liabilities  assumed  and  paid  by  him. 

By  a  deed  dated  the  6th  of  February  1837, 
H.  B.  Barnes  and  W.  A.  Dandridge,  of  the 
county  of  King  William,  merchants  and 
partners  trading  under  the  firm  of  Barnes 
&  Dandridge,  for  and  in  consideration  of 
certain  liabilities  thereinafter  assumed  by 
James  P.  Corbin,  sold  and  conveyed  to  the 
said  Corbin  "all  their  entire  stock  of  dry 
goods,  groceries,  hardware  Ac.  contained 
in  their  store  at  Aylett's  in  the  county  of 
King  William,  all  the  fixtures  and  furni- 
ture belonging  to  the  said  store,  all  the 
debts  due  or  to   become  due    to    the 

102  said    firm    of    *Barnes  &.  Dandridge, 
whether    by    bond,     note,    due    bill, 

open  account  or  otherwise,  together  with 
the  house  and  lot  now  occupied  by  the 
said  firm  as  a  store  and  counting  house; 
the  whole  of  which  stock  of  dry  goods  &c. 
and  the  said  house  and  lot  with  the  ap- 
purtenances &c.  are  to  be  held  by  the  said 
James  P.  Corbin,  his  heirs,  executors  Sic. 
forever;  subject  nevertheless  to  the  follow- 
ing conditions,  covenants  and  agreements 
—First,  That  the  said  James  P.  Corbin 
shall  (and  he  doth  hereby  bind  himself, 
his  heirs,  executors  Ac.  so  to  do)  pay  unto 
certain  creditors  hereinafter  named  the  full 
amount  of  their  respective  claims  against 
the  said  Barnes  A  Dandridge,  the  said  pay- 
ment to  be  made  within  twelve  months  next 
succeeding  tbe  execution  of  this  indenture. 
Second,  That  the  said  H.  B.  Barnes  and 
W.  A.  Dandridge  shall    be  and    they     are 
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hereby  appointed  the  joint  agent) 
said  James  P.  Corbin,  to  remain  in  me 
said  store  at  Aylett'a,  to  sell  the  stock  of 
dry  g:oods,  groceries,  hardware  &c.  therein 
contained,  nntil  the  whole  shall  have  beer 
disposed  of,  and  to  collect  all  the  debts  now 
dne  to  the  said  firm  of  Barnes  &  Dandridge, 
and  also  all  debts  which  shall  hereafter 
become  due  to  the  said  firm.  Thirdly, 
That  if  the  proceeds  of  the  sale  of  the  said 
stock  of  dry  goods,  groceries,  hardware 
&c.  with  the  debts  as  above  referred  to, 
and  also  the  proceeds  of  the  sale  of  the 
Bald  house  and  lot,  shall  amount  to  more 
than  enough  to  pay  the  debts  hereinafter 
named,  and  as  above  assumed  to  be  paid 
bj  the  said  James  P..  Corbin,  then  and  in 
that  case  the  residue  shall  be  held  by  the 
said  James  P.  Corbin,  upon  trust  that  he 
shall  pay  to  such  other  persona  as  the  said 
firm  of  Barnes  &  Dandridge  may  now  be 
indebted  to,  the  full  amount  of  their  re- 
spective demands,  provided  there  shall  be 
enough  to  answer  this  purpose,  otherwise 
the  said  residue  shall  be  divided  pari  passu 
among  the  said  creditors.  Fourthly,  That 
after  all  the  debts  of  the  said  firm  of 
Barnes  &  Dandridge  shall  have  been 

103  paid  in  the  manner  and  form  'herein 
provided  for,    then  and   in  that  event 

the  residue,  if  any  residue  there  be,  shall 
be  paid  over  by  the  said  James  P.  Corbin, 
hia  lieirs,  executors  Ac.  to  the  said  firm  of 
Barnes  &  Dandridge." 

Subjoined  to  the  deed  was  a  "list  of  cred- 
itors, with  the  amount  of  their  respective 
debts,  as  above  referred  to,  and  assumed  to 
be  paid  by  the  said  James  P.  Corbin  within 
twelve  months  next  succeeding  the  exe- 
cution of  this  indenture."  These  debts 
amounted   to  3262  dollars  46  cents. 

Both  the  deed  and  the  schedule  were 
signed  and  sealed  by  Barnes,  Dandridge, 
and  Corbin  ;  and,  on  the  19th  of  May  1837, 
being  acknowledged  by  the  said  parties 
in  the  clerli's  office  of  King  William  county 
court,  were  admitted  to  record. 

By  another  deed,  dated  the  13th  of  May 
1837,  between  Barnes  &  Dandridge  of  the 
first  part,  Walker  Haweeof  the  second  part, 
and  James  F.  Corbin  of  the  third  part,  re- 
citing that  the  parties  of  the  first  part  "are 
justly  indebted  to  the  said  Corbin  in  the 
sum  of  three  thousand  dollars,  by  the 
indorsements  of  said  Corbin  on  the  notes 
of  Barnes  &  Dandridge,  and  also  by  other 
liabilities  which  said  Corbin  has  incurred 
for  said  Barnes  &  Dandridge,  and  the  said 
Barnes  &  Dandridge  are  indebted  to  various 
other  creditors,  all  of  which  debts,  with 
legal  interest  thereon,  they  are  willing  and 
desirous  to  secure," — the  said  Barnes  & 
Dandridge,  in  consideration  of  the  prem- 
ises, and  of  one  dollar  to  them  paid  by 
Walker  Hawes,  bargained  and  sold  to  the 
said  Hawes,  hia  heirs  and  assigns  forever, 
"all  the  goods,  bonds,  debts  and  accounts, 
and  all  the  property  of  every  kind  and  de- 
scription, now  in  possession  of  the  said 
Barnes  &  Dandridge;  upon  trust  that  the 
said  Walker  Hawes,  his  heirs  and  assigns, 
shall  permit  the  said  Barnes  4  Dandridge 
to  remain  in  quiet  possession  of  the  said 
goods,  and  sell  the  same  or  such  part  thereof 
as  can  be  sold  for  ready  money,  paying 
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assigns, 


Walker  Hawes,  his  heirs 
the  proceeds  of  such  sales ;  a 
piration  of  three  months,  it  shall  be  the 
duty  of  the  said  Walker  Hawes,  hie  heirs 
or  assigns,  giving  twenty  days  notice  in 
one  of  the  newspapers  of  Kichmond,  to  sell 
for  ready  money  all  the  goods  and  other 
property  of  the  said  Barnes  &  Dandridge, 
and  out  of  the  money  arising  from  the  sales 
of  such  goods  and  from  the  accounts,  bonds 
and  debts  due  the  said  Barnes  &  Dandridge, 
after  paying  the  expenses  thereof  and  for 
the  collection  of  said  debts,  to  pay  James 
P.  Corbin,  his  heirs  or  assigns,  three 
thousand  dollars;  and  the  residue  of  the 
money  arising  from  the  sales  of  such  goods, 
and  the  accounts,  bonds  and  debts,  to  be 
paid  to  the  creditors  of  Barnes  &  Dandridge 
in  equal  or  ratable  portions." 

This  second  deed  was  admitted  to  record 
on  the  15th  of  May  1837,  upon  the  acknowl- 
edgment of  Barnes  &  Dandridge. 

On  the  4th  of  September  1S37,  Janney, 
Hopkins  &  Hall  filed  a  bill  in  chancery  in 
the  circuit  superior  court  of  King  William 
county,  against  Barnes  A  Dandridge  the 
grantors,  Hawes  the  trustee,  and  Corbin 
the  cestui  que  trust,  in  the  deed  of  the  13th 
of  May;  stating,  that  on  the  16th  of  Sep- 
tember 1S36,  Barnes  &  Dandridge  became 
indebted  to  the  plaintiSe  in  the  sum  of  710 
dollars  64  cents,  by  their  promissory  note 
of  that  date,  payable  six  months  after  date, 
on  which  the  plaintiffs,  abotit  the  time  of 
the  execution  of  the  said  deed  of  trust,  in- 
stituted a  suit  against  Barnes  A  Dandridge 
in  the  county  court  of  King  William,  and 
at  thfi  August  term  1837  recovered  a  judg- 
ment (of  which  they  exhibited  a  copy); 
setting  forth  the  provisions  of  the  said 
deed;  charging,  that  when  the  same  was 
executed,  Barnes  &  Dandridge  were  not  in- 
debted to  Corbin  in  the  sum  of  3000  dollars, 
as  therein  recited,  nor  do  the  plaintiffs  t>e- 
Heve  they  were  then  indebted  to  him  at  all, 
— that  the  provision  permitting  the 
lOS  grantors  to  dispose  of  the  goods  *by 
sale,  and  to  receive  the  proceeds,  is 
illegal,  fraudulent  and  void, — and  that  the 
said  deed  is  altogether  fraudulent,  and 
should  be  annulled;  and  praying  that  the 
deed  may  be  set  aside,  and  that  the  property 
and  debts  thereby  conveyed  which  yet  re- 
mained unsold  or  uncollected,  together  with 
the  proceeds  of  sales  and  collections  Al- 
ready made,  (of  which  accounts  were  asked) 
or  sufficient  thereof  to  discharge  the  plain- 
tiffs' demand,  may  be  applied  in  satisfac- 
tion of  the  same. 

And  on  the  25th  of  November  1837,  an- 
other bill  was  filed  in  the  same  circuit  court, 
against  the  same  defendants,  by  Archibald 
Hart,  F.  &  R.  Voss,  and  Turner  &  Voas, 
{all  of  whom  were  merchants  trading  in 
Baltimore).  This  bill  set  forth,  that  Barnes 
&  Dandridge  became  indebted  to  the  com- 
plainants in  September  1836,  for  the  price 
of  goods  purchased  of  them  respectively, 
for  which  they  executed  their '  promissory 
notes,  payable  six  montheafter  date;  name- 
ly, a  note  to  A.  Hart  for  1642  dollars  46  cents, 
dated  the  ISth  of  September  1836;  a  note  to 
F.  &  R.  Voss  for  200  dollars,  dated  the  20th 
of  September  1836 ;  and  a  note  to  Turner  ft 
Voss  for  1811  dollars  20  centa,  dated  the  16th 
of  September  1836 :  on  which  notes  the  com- 


II  LEIOH 


JannKv  Ac.  v.  BarnBS  a 


D  Othbrs. 


ioa-i08 


plainanti  had  rcBpectivelj  recovered  judg- 
ments in  the  county  court  of  King:  William 
at  the  August  term  1837.  (Copies  of  the 
judg'mentB  were  exhibited  with  the  bill.) 
That  the  goods  bo  purchased  of  the  com- 
plainants were  taken  into  possesBion  by 
Barnes  &  Dandridge,  and  placed  in  a  store 
at  Aylett's  in  the  said  county,  and  there 
exposed  to  sale;  and  before  the  said  notes 
became  due,  these  very  goods,  or  such  of 
them  as  remained  unsold,  were  conveyed  to 
James  P.  Corbin  by  the  deed  of  the  6th  of 
February  1837.  After  setting  forth  the 
provisions  of  that  deed,  the  bill  charged 
tliat  the  same  was  fraudulent  and  void  as 
to  the  complainants,  and  was  designed  to 
delay,  hinder  and  defeat  them  in  the  recov- 
ery of  their  debts;  that  it  is  void  on  its 
face,  as   it   vests   in    Barnes   &   Dan- 

106  dridge,  *as  debtors,  rights  entirely  in- 
consistent  with  those   of  the  trustee, 

and  of  the  creditors  intended  to  be  secured 
thereby ;  that  no  debt  was  dne  to  Corbin 
when  the  deed  was  made,  and  none  had 
since  arisen,  as  he  had  never  discharged 
the  liabilities  therein  said  to  be  assumed 
by  him;  and  that  the  property  conveyed 
was  much  more  than  sufficient  to  pay  the 
debts  which  were  specifically  provided  for. 
That,  in  order  more  fully  to  effect  the 
fraudulent  objects  of  the  first  deed,  the  said 
Barnes  &.  Dandridge,  on  the  13th  of  May 
1837,  executed  another  deed  to  Walker  Hawes 
as  trustee,  embracing  the  same  property  aa 
that  conveyed  by  the  first  (or  at  least  that 
part  of  it  which  then  remained).  The  bill 
set  forth  the  provisions  of  this  second  deed; 
and  then  proceeded  to  allege  that  after  the 
grantors  had  for  some  time  remained  in 
possession,  selling  the  goods  and  collecting 
the  debts,  an  auction  sale  was  held  by  au- 
thority of  the  trustee  Hawes,  who  had  re- 
ceived  a  considerable  sum  of  money  the 
proceeds  of  that  sale,  and  had  since  per- 
mitted Dandridge  to  act  in  collecting  debts 
embraced  by  the  deed.  That  Corbin,  the 
complainants  believe  and  charge,  had  never 
paid  any  thing  out  of  his  own  pocket  on 
account  of  the  liabilities  assumed  by  him, 
and  if  any  such  had  been  discharged  at  all 
(which  they  do  not  believe),  it  was  with 
money  arising  from  sales  of  goods  and  col- 
lections of  debts  embraced  in  the  said  deeds. 
The  bill  prayed  a  discovery  of  the  property 
and  debts  embraced  by  the  deeds,  of  the 
sales  and  collections  made  by  Barnes  & 
Dandridge  and  the  other  defendants  re- 
spectively, and  of  the  sums  paid  by  Corbin 
on  account  of  the  liabilities  assumed  by 
him  as  aforesaid ;  that  Barnes  A  Dandridge 
be  injoined  from  any  further  collection  of 
the  debts  embraced  In  the  deeds,  and  a  re- 
ceiver appointed  to  collect  the  same ;  that 
Hawes  be  restrained  from  paying  over  or 
disposing  of  the  fund  in  his  hands;  that 
the  deeds  be  declared  fraudulent  and  void, 
and  all  the  debts  and  effects  embraced 

107  *in    them    be    applied    to   satisfy  the 
claims  of  complainants  and  other  just 

creditors  of  Barnes  &  Dandridge  who  may 
come  in  and  contribute  to  the  expenses  of 
the  suit ;  and  general  relief. 

The  injunction  prayed  by    this    bill    waa 

At  May  term  1838,  by  consent  of  all  the 
parties  in  the  two  suits,  it  was  ordered  that 


the  same  be  consolidated,  and  that  a  com- 
missioner of  the  court  take  and  report  an 
account  of  the  value  of  the  goods  and  debts 
embraced  in  the  said  deeds,  of  the  goods, 
moneys  and  evidences  of  debt  which  had 
come  to  the  hands  of  the  defendant  Hawes 
as  trustee,  and  of  the  sales  and  collections 
made  by  Barnes  &  Dandridge  or  either  of 

The  defendants  Barnes  and  Dandridge 
failed  to  answer  the  bills;  which,  as  to 
them,  were  taken  pro  confesso. 

Hawes  answered,  that  he  knew  nothing 
of  the  debts  alleged  by  the  complainants  to 
be  due  to  them  ;  that,  in  the  execution  of 
the  deed  to  him  as  trustee,  he  had  no  reason 
to  suspect,  nor  does  he  believe,  that  any 
fraud  was  intended  or  perpetrated;  that  he 
has  understood  and  believes  the  deed  was 
made  to  secure  a  just  debt  to  Corbin  ;  that 
the  grantors  were  permitted  to  remain  in 
possession  for  the  limited  time  mentioned 
in  the  deed,  with  a  view  to  enable  them  to 
arrange  their  books  and  business,  and  place 
their  affairs  in  a  proper  train  for  settle- 
ment; that  during  this  period  thej  sold 
goods  to  the  amount  of  about  400  dollars, 
which  this  respondent  believed  they  had 
honestly  accounted  for  and  paid  over  to 
him;  that  the  remainder  of  the  goods  was 
then  sold  at  auction,  and  brought  about  2000 
dollars;  and  that  he  is  ready  to  account 
and  to  pay  over  the  balance  in  his  hands 
as  the  court  may  direct. 

The  defendant  Corbin,  in  his  answer, 
gave  a  full  and  minute  detail  of  the  cir- 
cumstances respecting  the  execution  of  the 
two  deeds  of  the  6th  of  February  and  the 
13th  of  May.  He  said,  that  early  in 
108  1837,  Barnes  and  *Dandridge  (with 
whom  he  had  been  acquainted  for 
several  years)  came  to  him,  and  represented 
that  they  were  in  embarrassed  circum- 
stances, daily  expecting  to  be  sued;  that 
they  believed  their  property  would  not  be 
sufficient  to  pay  all  their  just  debts,  and 
though  they  were  anxious  to  pay  them  all 
as  far  as  their  means  would  enable  them, 
they  yet  particularly  desired  to  secure  cer- 
tain favoured  creditors  by  giving  them  a 
preference;  to  effect  both  of  which  objects, 
as  well  as  to  obviate  the  loss  and  vexation 
attending  suits,  they  proposed  to  this  re- 
spondent to  assume  the  payment  of  their 
debts  to  certain  creditors  whom  they  would 
designate,  to  the  probable  amount  and 
value  of  their  whole  property,  which  they 
would  convey  to  him  as  an  indemnity  for 
his  liabilities  so  to  be  assumed,  the  as- 
sumption of  the  liabilities  and  the  execution 
of  the  deed  to  be  concurrent,  and  the  deed 
to  be  recorded  immediately.  That,  actuated 
by  a  friendly  feeling  towards  Barnes  and 
Dandridge,  this  respondent  agreed  to  make 
himself  liable  to  the  extent  proposed,  in 
consideration  that  they  would  secure  him 
by  a  direct  conveyance  and  transfer  of  their 
property  real  and  personal,  including  debts 
due ;  he  to  make  sale  of  and  collect  the 
same,  and  from  the  proceeds  thereof,  first 
to  satisfy  himself  on  account  of  his  said 
liabilities,  and  should  there  be  an  overplus, 
to  hold  the  same  upon  trust  generally  for  the 
remaining  creditors  of  the  said  Barnes  & 
Dandridge.  That,  being  himself  ignorant 
of  the  business  of  a  dry  goods   merchant. 
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and  confiding  in  the  skill  and  capacity  of 
the  said  Barnes  and  Oandridge,  he  con- 
tracted with  them,  and  thej,  as  a  further 
inducement  to  him  to  asBUme  the  liabilitien 
aforesaid,  engag'ed  with  him,  to  remain  in 
the  store  at  Aylett's  as  his  agente,  and  in 
that  character  to  sell  the  gfoods  and  collect 
the  debts  due.  That  in  pursuance  and  on 
the  faith  of  this  aKreement,  this  respondent, 
on  the  6th  of  Febiuarj  1&37,  executed 
his    obligations    to     sundry     creditors    of 

Barnes  &  Dandrldge,  for  various 
109      'sums,  amounting    in    the    whole    to 

3262  dollars  46  cents,  and  at  the  same 
time  received  the  deed  of  that  date,  duly 
executed  by  the  defendant  Barnes,  who  was 
then  in  Richmond;  which  obligations  were 
executed  to  the  creditors  and  for  the 
amounts  specified  in  the  schedule  annexed 
to  the  said  deed.  That  the  amount  so  as- 
sumed was  considered  by  the  parties  at  the 
time  of  the  transaction  a  fair  price  for  the 
whole  property  conveyed,  and  respondent 
now  believes  and  charges  that  it  exceeded 
the  value  of  that  property.  That  on  the 
execution  of  the  said  deed  by  Barnes,  this 
respondent  entrusted  it  to  him,  for  the  pur- 
pose of  procuring  it  to  be  executed  by  his 
partner  Dandridge  (who  was  then  at  Aylett's 
tn  King  William),  which  Barnes  promised 
to  do,  and  also  to  have  it  immediately  re- 
corded.  That  some  months  afterwards,  this 
respondent,  who  resides  in  King  &  Queen 
county,  went  to  Aylett's  for  the  purpose  of 
ascertaining  what  progress  had  beea  made 
by  his  agents  in  selling  the  goods;  when, 
finding  that  the  deed  had  not  been  recorded, 


latlsfactory  account  of  it  from 
Barnes  &  Dandridge,  and  believing  that 
Barnes  had  destroyed  it,  he  insisted  that 
they  should  immediately  execute  another 
deed  to  secure  him  for  the  liabilities  he  had 
assumed.  This  they  were  persuaded  to  do, 
and  the  deed  of  the  13th  of  May  was  ac- 
cordingly executed  and  recorded.  That 
ahortly  afterwards  respondent  got  informa. 
tion  that  the  first  deed,  duly  executed  by 
Dandridge,  was  in  existence  and  in  the 
possession  of  Barnes;  whereupon  he  iu' 
sisted  that  it  should  be  delivered  up  to  him 
which  at  last  was  done,  and  that  deed  ad- 
mitted to  record  on  the  19th  of  May.  Re- 
spondent expressly  denies  that  there  irai 
any  fraudulent  intent  whatever  connected 
with  either  of  the  said  deeds,  and  int~ 
that  they  were  executed  for  the  purpose  of 
effecting  a  fair  and  legal  object.  He  con- 
tends that  the  deed  of  the  6th  of  February 
ought  to  be  considered  as  an  absolute 
conveyance  of  the  property  tc 
110  *him,  for  a  full  and  fair  considera- 
tion ;  that,  as  the  absolute  purchaser, 
he  had  a  right  to  constitute  Barnes  & 
Dandridge,  or  any  other  persons,  his  agents 
to  manage  and  take  charge  of  the  property : 
and  that  the  character  of  their  possession, 
as  his  agents  and  not  as  owners,  appears 
on  the  face  of  the  deed  itself,  which  is 
notice  to  all  the  world.  He  admits  that  at 
the  execution  of  the  deed,  there  was  no  debt 
due  to  him  from  Barnes  Si  Dandridge,  ex. 
Cept  on  account  of  the  liabilities  which  he 
then  assumed  for  them;  the  n-hole  ami 
of  which  he  avers  that  he  has  since  paid 
out  of  his  own  pocket,  and  not  with  moneys 
arising  from  sales  and  collections  under  the 
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deed,  from  which  source  be  has  never  re- 
leived  a  single  farthing.  But  even  if  it 
.hould  be  considered  that  he  is  not  entitled 
to  the  full  benefit  of  the  property  conveyed 
by  the  first  deed,  as  the  absolute  purchaser 
thereof,  he  insists  that  that  conveyance 
ought  to  be  considered  as  a  mortgage  in 
fee  to  liim,  with  power  to  make  sale  of  the 
property,  and  out  of  the  proceeds  first  re- 
imburse himself  to  the  extent  of  the  liabil- 
ities assumed  and  paid  for  Barnes  A 
Dandridge;  and  to  that  extent  he  claims  the 
benefit  of  all  the  provisions  for  his  indem- 

ity  contained  in  both  the  said  deeds. 

By  exhibits  filed  with  the  answer  of  the 
defendant  Corbin,  it  appeared  that  Barnes 
&  Dandridge,  on  the  6th  of  February  1S37, 
executed  their  promissory  notes  to  Corbin 
himself  for  amounts  specified  in  the 
schedule  annexed  to  the  deed  of  that  date, 
all  of  them  payable  twelve  months  after 
date ;  that  these  notes  were  assigned  by 
Corbin  to  creditors  of   Barnes  A  Dandridge 

med  in  the  schedule;  and  that  actions 
having  been  brought  against  Corbin  by  the 
assignees,  and  judgments  recovered  therein, 
he  satisfied  and  paid  those  judgments 
(amounting  in  the  whole  to  3172  dollars  14 
cents)  in  the  month  of  June  1838. 

Several  depositions  were  taken  and  filed 
in  the  progressof  the  controversy ;  but 
111  the  evidence,  so  far  as  it  'related  to 
the  nature  and  purpose  of  the  trans- 
actions between  Barnes  &  Dandridge  and 
Corbin.  did  not  conflict  with  the  account 
thereof  given  by  Corbin  in  his  answer,  ex- 
cept perhaps  in  one  particular:— the  scrive- 


ner who  wrote  the  deed  of  the  6th  of 
February,  being  examined  as  a  witness, 
deposed,  that  in  a  conversation  with  Corbin 
immediately  before  that  deed  was  prepared, 
Corbin  told  him  he  was  satisfied  that  Barnes 
Sl  Dandridge  "had  property  enough  to  pay 
all  tlieir  debts,  if  they  could  be  allowed  to 
wind  up  without  disturbance." 

The  commissioner  reported  that  Hawes, 
the  trustee  in  the  second  deed,  had  in  his 
hands  the  sum  of  2133  dollars  39  cents  in 
cash,  and  bonds  amounting  to  430  dollars 
more,  the  proceeds  of  sales  and  collections 
made  by  authority  of  that  deed. 

The  causes  came  on  to  be  heard  the  24th 
of  May  1839:  when  the  court,  being  of  opin- 
ion that  the  two  deeds  which  the  bills  sought 
to  set  aside  were  not  fraudulent  as  to  the 
defendant  Corbin,  but  were  fair  and  bona 
fide,  decreed,  that  the  trustee  Hawes  pay 
the  money  and  assign  the  bonds  appearing 
by  the  commissioner's  report  to  be  in  his 
hands,  to  the  defendant  Corbin,  towards 
the  discharge  of  the  debt  due  him  by  Barnes 
A  Dandridge;  that  the  bills  of  the  plaintiffs 
be  dismissed;  and  that  the  said  plaintiffs 
pay  to  the  defendant   Corbin   his  costs  of 


1.  That,  upon  the  supposition  that  both 
deeds  are  bona  fide,  the  other  creditors  of 
Barnes  A  Dandridge  are  provided  for  after 
indemnifying  Corbin,  and  it  was  wrong  to 
dismiss  their  bills  with  casta,  instead  of 
decreeing  to  subject  the  real  properly  con- 
veyed by  the  deeds  and  not  diapoaediof  by 
the  trustee.  i  i,  LiOOQiC 
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2.  Tfaa.t,  upnn  the  same  supposition  (that 
the  dee<l8  are  fair),  the  first  conveyed  the 
propertj  to  Corbin,  and  the  second  passed 

nothing  to  the  trustee,  who  had  there- 

112  fore  no  "authoritj  to  sell.    But  if  it 
be  Mid  that  both  deeds  were  made  for 

the  saine  object,  to  indemnify  Corbin  in 
case  he  should  pa]r  the  aaanmed  debts  in 
tweWe  months,  and  that  therefore  the  pro- 
ceeds mnst  t>e  applied  as  if  the  sale  ^ere 
regular,  then  it  is  answered,  he  has  failed 
to  complj  with  the  terms,  and  has  lost  his 
security ;  for  the  notes  fell  due  the  6th  of 
February  1S38,  and  were  paid  under  exi 
cution  some  time  afterwards. 

3.  That  the  deeds  are  void,  on  the  autho 
ity  of  Lang  v.  I-ee  Ac,  3  Rand.  410,  423,- 
substituting  a  mere  personal  accountability 
bj  the  debtor,  instead  of  a  security  in  rem, 

4.  That  the  evidence  convicts  the  defend- 
ants of  fraud  in  fact. 

K.  T.  Daniel  for  appellants. 

C.  S.  Carter  for  appellees. 

The  decree  of  the  court  of  appeal  was  as 
follows ; 

"The  court  is  of  opinion  that  the  said 
decree,  so  far  as  it  sustains  the  right  of 
the  appellee  Corbin  to  indemnity  out  of  the 
proceeds  of  the  effects  and  debts  of  Barnes 
&  Dandridge,  surrendered  by  them  to  the 
trustee  Hawes,  and  directs  the  application 
of  those  proceeds  and  the  outstanding  debts 
to  that  object,  is  correct.  The  court  is  also 
of  opinion  that  the  appellants  are  entitled 
to  any  surplus,  after  Corbin  is  indemnified, 
of  the  debts  and  effects  so  surrendered,  and 
of  the  proceeds  of  the  house  and  lot  men' 
tioned  in  the  deed  from  Barnes  and  Dan' 
dridge  to  Corbin,  of  the  6th  day  of  February 
1837,  and  that  the  court  below  ought  not  to 
have  dismissed  their  bills,  until  the  whole 
subject,  including  the  house  and  lot  and 
the  outstanding  debts,  bad  been  adminis- 
tered, so  as  to  ascertain  whether  or  no  there 
be  any  surplus;  and  if  there  be,  then,  in- 
stead of  dismissing  the  bills,  that  surplus 
should  be  decreed  to  the  appellants.  There- 
fore it  is  decreed  and  ordered  that  the 

113  'said  decree,  so   far   as  it  directs  the 
application  of  the  funds  in  the  hands 

of  the  trustee  Hawes  to  the  indemnity  or 
reimbursement  of  Corbin,  be  affirmed,  and 
that  so  far  as  it  dismisses  the  bills  with 
costs,  it  be  reversed  and  annulled,"  with 
costs  to  the  appellants.  And  cause  re- 
manded   for   further   proceedings   in 


Campbells  v.   Patterson. 

April.  ISM.  Sicbmond, 

(Absent  Pabkkb  and  Stahaed.*  J.) 

BoHte-UMirTt-BIII   for    UKOVcry-WlMa  Bomwor 

Ma*l  Psy  Prlncliml  wul  InUrMt— Statute— Quan. — 

Tbe  obltBorlu  a  bond  secured  by  a  deed  of  trust 
flies  a  bin  in  equity  aralnst  cbe  obllsee  and  tbe 
tnutee.  alle^tne-  that  the  bond  was  given  for 
money  borrowed  at  osurloua  Inlerest.  and  tbat 
■DCta  lutetest  (some  of  It  comiiouDded}  was  In- 
cluded therein  :  calllcB  for  a  discovery  of  the 
amonnt  of  mouey  advanced,  and  tbe  rale  of 
*He  had  formerly  been  counsel  (or  ibe  appellants. 
tBaiids,~See  monorraphlc  nett  on  "BoDds"  ap- 
pended to  Ward  V.  Chnru,  IB  OratC  801. 


Interest  reserved  :  and  praylnran  InJaDctton  to 
slay  all  proceedlnss  on  tbe  trust  deed,  and  tbe 
collection  of  the  debt,  until  the  matter  can  be 
fully  beard  In  equity  :  that  all  compoond.  llleral 
and  usurious  Interest  may  t>e  expunged  :  that  the 
plaintiff  may  have  sncb  further  relief  as  bis  case 
may  require  aad  Justice  dictate  ;  and  that  all  per- 
sons be  released  from  all  penalties  of  Ibe  statute 
aralD St  usury  :  Hkld,  tbe  bill  1b  uot 'within  tbe 
third  section  of  the  statute  aralnsc  usury,  ]  Rev. 
Code,  cb.  101,  and  tbe  plaintiff  Is  onlyentlUed  to 
relief  upon  the  terms  of  paylae  tbe  principal 
money  borrowed,  with  lesal  Interest  cbereon, 
Wbetber  tbe  third  section  of  the  statute  asainBC 
nsnry.  l  Rev.  Code.  ch.  102,  applies  to  the  case  Of  a 
hill  not  flled  aealnst  the  lender  blmself  In  his 
lifetime,  bat  aealnsc  his  personal  representative 
after  Ms  death!    And  perTnCKKB,  P,.  U seems 

Sum -3aaM— Whan  UurlMi  Bsod     U  Evidence    •! 

ABonot  Loaned]— Case  at  Bw.— A  bond  Is  slven  to 

close  a  series  of  transactions  between  tbe  oblisee 

and  obligor,  conslstlne  of  loans  on  the  one 

114  side  aud  payments  from  Lime  to  time  on 
the  other,  and  wbeu  the  bond  Is  executed,  all 
the  written  evidences  of  the  previous  transactions 
are  surrendered  to  tbe  oblieor  :  after  the  death 
of  the  oblleee,  the  oblleor  fllee  a  bill  In  cqaitjr 
aealnst  bis  administrator.  alleslnK  usury  In  tbe 
t>ond,  and  setting  forth  tbe  rate  of  Interest 
reserved,  but  not  tbe  amount  of  moneys 
advanced,  of  wblch  a  discovery  Is  called  for  from 


thea< 


r.  who 


Information  enabling  bim  to  make  sucb  d 
ery  :  tblscourtls  of  opinion  that 
were  la  fact  Dsurious,  and  tbat  tbe  bond,  though 
containing  no  usarlons  interest  In  It.  yet  having 
been  given  for  money  loaned  on  usury.  Is  within 


Hblj>  nevertheless,   under  tbe  circamstances  of 

this  case,  the  bond  should  be  received  as  evidence 

of  the  amount  advanced. 

On  the  12th  of  February  1828,  Charles  C. 
Patterson  exhibited  his  bill  in  the  superior 
court  of  chancery  for  the   Lynchburg  dis- 

'  t,  setting  forth,  that  he  had  various 
sactions  during  several  years  with  one 
Thomas  Campbell  of  Bedford  county,  since 
deceased,  in  the  course  of  which  transac- 
tions he  borrowed  money  of  said  Campbell, 
under  an  express  stipulation  to  pay  him  in- 
terest at  the  rate  of  12  per  centum  per  an- 
num on  all  *ums  advanced.  That  on  the 
25th  of  March  1820,  he  executed  his  bond 
to  said  Campbell  for  ^221.  15.  10.  payable 
on  demand,  principally  for  money  loaned  at 
the  rate  aforesaid,  the  interest  on  the  pre- 
vious loans  being  calculated  at  that  rate, 
and  included  in  the  bond.  That  afterwards 
he  same  day  he  executed  to  said  Camp- 
bell another  bond,  also  payable  on  demand, 
for  £1.  12.  5.— exclusively  for  interest  at 
the  rate  aforesaid  on  sums  previously 
loaned,  which  Campbell  alleged  had  bees 
omitted  in  taking  the  larger  bond.  That 
the  9th  of  October  1822,  the  complainant 
I  said  Campbell  had  a  settlement  up  to 
that  date,  at  which  the  complainant  took 
'  a  the  two  bonds  aforesaid,    and  executed  a 

tUsary.— On  this  subject,  tbe  principal  case  Is  cited 
1  Davis  V.  DemmlDg.  II  W.  Va.  Wt,  t71.  HT ;  Nicbols 
.  Campbell.  10  Qract.   5«a.  m.  K7D.  BJt:  Munford  v. 

McVeigh,  M  Va.  »W.  £S  S.  E.  Rep.  8K.    See  generally. 

monographic  tau  on  "Csnry"  appended  to  Coflman 
Miller.  MOrattWS. 
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paper  whereby  he  acknowledged  himself  in- 
debted to  Campbell  in  the  sam  of  1029  dol- 
lars 36  cents;  a  considerable  part  of  that 
sum  beinc  made  up  of  interest  at  the  rate 
of  12  per  centum  per  annum,  some  of 
lis  which  had  been  compounded  *at  that 
rate.  That  Campbell  having  agreed 
to  advance  to  the  complainant  a  further 
aum,  sufficient,  with  the  1029  dollars  36 
cents,  to  make  up  the  amount  of  3000  dol- 
lars, on  condition  that  the  complainant 
should  pay  interest  at  the  rate  of  12!^  per 
cent,  per  annum,  aad  execute  a  bond  for 
3000  dollars,  and  a  deed  of  trust  to  secure 
the  payment  thereof,  the  complainant  ac- 
cordingly, under  the  pressure  of  pecuniary 
embarrassment,  which  had  much  increased 
since  the  commencement  of  his  dealings 
with  Campbell,  executed  his  bond  to  said 
Campbell  on  the  23d  of  December  1822,  for 
3000  dollars  payable  on  demand,  and  to 
secure  the  payment  thereof,  executed  to 
Robert  Campbell  (a  son  of  the  said  Thomas) 
and  B.  A.  Bidaon,  a  deed  of  trust  on  a  val- 
uable tract  of  400  or  SOO  acres  of  land,  and 
eight  slaves.  That  when  the  bond  for  3000 
dollars  was  taken,  Campbell  made  a  calcu- 
lation of  interest  (on  what  sum  the  com- 
plainant does  not  know)  which  he  said  was 
to  be  included  in  that  bond  as  part  thereof; 
and  immediately  after  the  execut'on  of  the 
said  bond  and  trust  deed,  he  required  com- 
plainant to  execute  another  bond,  for  63 
dollars,  which  he  said  was  also  for  interest. 
That  complainant  executed  the  bond  for  63 
dollars,  and  afterwards  paid  off  and  took 
in  the  same.  That  the  express  agreement 
between  said  Campbell  and  the  complain- 
ant, before  and  at  the  time  of  executing 
the  bond  for  3000  dollars  and  the  trust  deed, 
was,  that  Campbell  should  pay  to  the  com- 
plainant, in  cash,  at  that  time  or  in  a  fevr 
days  afterwards,  the  difference  between 
3000  dollars  and  the  amount  of  the  1029 
dollars  36  cents  with  interest  thereon  at 
the  rate  of  12!^  per  centum;  but  the  said 
Campbell  failed  and  refused  to  perform  his 
part  of  the  agreement,  and  instead  of  pay- 
ing cash,  procured  outstanding  debts  due 
from  complainant  to  other  persons,  to  a 
considerable  amount,  and  compelled  him  to 
allow  them  as  part  of  the  consideration 
for  the  bond  of  3000  dollars.  That 
116  Campbell  having  subsequently  'ad- 
vanced to  complainant  a  claim  for  680 
dollars  on  one  Irvine,  and  ISO  dollars  in 
cash,  informed  complainant  in  January 
1824,  that  he  had  made  a  statement  of  their 
accounts,  including  interest  at  the  rate 
aforesaid,  and  required  complainant  to  ex- 
ecute a  further  bond  for  752  dollars  57 
cents,  and  to  secure  the  same  by  an  addi- 
tional trust  deed.  That  complainant, 
without  having  ever  seen  the  statement, 
accordingly  executed  his  bond  for  the  last 
mentioned  sura,  and  conveyed  to  the  same 
trustees,  for  securing  the  payment  thereof, 
another  tract  of  land  of  105  acres,  and  four 
other  slaves.  That  complainant  never  did 
receive,  directly  or  indirectly,  the  whole 
amount  of  the  last  mentioned  bond:  that 
both  the  bond  for  3000  dollars,  and  that  for 
752  dollars  57  cents,  were  in  pari  composed 
of  usurious  interest:  and  that  the  latter 
not  only  included  interest  on  the  former  at 
the   rate  of  12J^  per  centum,  but   Interest 


compounded  at  that  rate.  That  the  com- 
plainant had  at  various  times  made  con- 
siderable payments  to  the  said  Campbell, 
(the  dates  and  amounts  were  particularly 
set  forth  in  the  bill,)  which  were  applied 
to  the  extinguishment  of  the  usurious  and 
illegal  interest  claimed  of  him.  That  the 
said  Campbell  died  in  1827,  intestate, 
and  hia  two  sons  William  and  Kobert,  and 
his  grandson  M.  D.  Gray,  were  the 
administrators  of  his  estate.  That  the  trus- 
teea  in  the  deeds  executed  by  the  complain- 
ant had  advertised  for  sale  the  property 
thereby  conveyed  to  them,  for  the  purpose 
of  raising  the  amount  which  appeared  to 
be  due  on  the  two  bonds  aforesaid.  The 
bill  made  those  trustees,  and  the  adminis- 
trators of  Thomas  Campbell,  defendants, 
and  called  upon  tbem  to  answer  all  the  al- 
legations thereof,  and  particularly  to  dis- 
cover and  set  forth  the  rate  of  interest 
agreed  to  be  paid  by  the  complainant  for 
moneys  advanced  him  by  the  said  Thomas 
Campbell,  in  what  manner  the  amounts 
specified  In  the  two  bonds  aforesaid  were 
made  up,  the  payments  made  by  the  com- 
plainant to  the   said    Thomas   Camp- 

117  bell,  and   *the    application   of   those 
payments.      And   the    prayer  of  the 

bill  was,  that  an  injunction  be  awarded 
"to  stay  all  proceedings  on  the  said  trust 
deeds,  and  the  collection  of  the  debt  therein 
named,  until  the  matter  can  be  fully  heard 
in  equity ;  that  the  whole  matter  be  referred 
to  a  commissioner  of  the  court,  to  adjust 
and  settle,  and  expunge  all  compound, 
illegal  and  usurious  interest,  and  credit 
your  orator  by  all  sums  in  any  manner 
paid,  and  extend  to  your  orator  all  such 
other  and  further  relief  and  aid  as  his  case 
may  require  and  justice  dictate;  and  that 
all  persons  be  released  from  all  penalties 
under  the  statutes  against  usury." 

An  injunction  was  awarded  according  to 
the  prayer  of  the  bill. 

All  the  defendants  answered.  They  all 
disclaimed  any  knowledge  of  usury  in  the 
transactions  between  the  intestate  and  the 
complainant;  and  the  answers  of  William 
and  Kobert  Campbell  expressed  the  belief 
of  those  respondents  that  no  usurious  in- 
terest whatever  was  included  in  either  of 
the  bonds  secured  by  the  trust  deeds.  Wil- 
liam Campbell  said,  it  was  not  the  practice 
of  his  intestate  to  include  such  interest  in 
any  of  hia  bonds,  but  when  he  lent  money 
at  more  than  legal  interest  (as  he  some- 
times did),  he  relied  on  the  promise  of  the 
borrower  for  the  excess.  And  Robert  re- 
ferred to  and  insisted  on  the  statement  of 
the  bill  itself,  as  incompatible  with  the 
allegation  that  usurious  interest  was  in- 
cluded in  either  bond.  These  two  respond- 
ents declared  themselves  ignorant  of  the 
manner  in  which  the  amount  of  either 
bond  was  made  up.  They  admitted  a  pay- 
ment of  950  dollars  by  the  complainant  to 
their  father  in  his  lifetime,  but  disclaimed 
all  knowledge  of  any  other,  or  of  the  man- 
ner in  which  that  was  applied. 

The  tvro  bonds  of    3000    dollars  and  7S2 

dollars     57     cents     were     exhibited     with 

the  answer  of  Robert  Campbell;  and  all  the 

other  evidences  of  debt,  referred  to  by  the 

complainant    in  his  bill,  were  exhib- 

118  ited  therewith.     *At  the  foot  of  one 
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of  these,  namely,  the  bond  (or  £22\. 
15.  10.  was  the  following  memoran- 
dum— "Agreed  to  pay  12  per  cent."  And 
at  the  foot  of  another  (the  bond  for  63 
dollars)  was  the  following:  "The  above 
note  of  $63  was  for  interest  due  at  the 
time  of  taking  the  bond  of  $3000  as  be- 
lieved not  legal  to  put  in  with  the  princi- 
pal." £ach  memorandum  was  proved  to 
be  in  the  handwriting  of  the  decedent. 

The  deeds  of  trust,  it  seems,  were  never 
filed  in  the  cause. 

On  the  27th  of  October  182S,  the  cause 
coming  on  to  be  heard,  the  court  dissolved 
the  injunction  as  to  the  sum  of  1497  dollars 
55  cents,  part  of  the  bond  for  3000  dollar-, 
and  as  to  the  sum  of  322  dollars  53  cents, 
part  of  the  bond  for  752  dollars  57  cents ; 
which  SUMS  were  the  balances  of  principal 
money  due  on  those  bonds  respectively,  ac- 
cording to  a  statement  made  by  a  commis- 
sioner of  the  court,  "to  which"  (the 
record  stated)  "there  was  no  objection  for 
the  present  by  either  party."  The  court 
further  ordered  that  the  marshal  should 
make  sale  of  the  land  and  slaves  conveyed 
in  trust  to  secure  the  bond  of  3000  dollars,  or 
of  so  much  as  might  be  sufficient  to  dis- 
charge the  said  sum  of  1497 dollars  55 cents; 
and  of  the  land  and  slaves  conveyed  in 
trust  to  secure  the  bond  of  752  dollars  57 
cents,  or  of  so  much  as  might  be  sufficient 
to  discharge  the  said  sum  of  322  dollars 
53  cents ;  and  should  pay  the  proceeds,  after 
defraying  the  expenses  of  sale,  into  one 
of  the  banks  at  Lynchburg,  to  the  credit 
of  the  cause,  and  make  report  of  his  pro- 
ceedings, in  order  to  a  final  decree.  At  the 
same  time  the  court  referred  the  accounts 
between  the  parties  to  a  commissioner, 
with  directions  to  make  two  statements 
thereof,  in  one  of  which  he  should  exclude 
all  interest,  and  in  the  other  allow  it  at 
the  legal  rate. 

The  marshal  reported  that    on   the 

day  of  February  1829,  he  made  sales  of 
property  comprised  in  the  two  deeds  of 
trust,  to  the  amount  of  1820  dollars  8 
119  cents  "(which  was  the  aggregate  of 
the  two  sums  directed  to  be  raised). 
besides  the  expenses  of  sale.  That  amoun 
was,  by  an  order  of  court  made  the  29th 
of  May  1830,  directed  to  be  paid  over  to  the 
administrators    of  Thomas  Campbell.     The 

date    of  the   actual    payment    to    them 

the  7th  of  July  1830. 

The  commissioner  to  whom  the  acco 
were  referred  reported,  1.  A  statement 
wherein  the  complainant  was  charged  with 
3752  dollars  57  cents  the  aggregate  of  the 
two  bonds  secured  by  the  trust  deeds,  and 
credited  with  12  per  cent,  interest  on  the 
bond  of  /221.  15.  10.  from  the  25th  of 
March  1820,  the  date  of  that  bond,  to  the 
23d  of  December  1822,  the  date  of  the  bond 
for  3000  dollars,— with  the  amount  of  the 
two  small  bonds  for  £1.  12.  5.  and  63  dol- 
UT8,-~and  with  two  payments  of  200  dol- 
lars and  950  dollars.  According  to  thie 
statement,  the  balance  due  from  the  com- 
plainant was  2287  dollars  63  cents. — 2.  A 
statement  in  which  the  complainant  wai 
charged  with  the  amount  of  the  two  bond; 
for  3000  dollars  and  752  dollars  57  cents,  and 
legal  interest  on  the  same,  and  credited 
with  half  the  amount  of  interest,    half  thi 


amount  of  the  two  small  bonds,  and  the 
whole  amount  of  the  two  payments,  which 
had  been  allowed  in  the  first  statement. 
According  to  this  second  statement,  the 
balance  due  from  the  complainant  on  the 
Ist  day  of  May  1830,  was  3849  dollars  58 
cents  of  principal  and  interest. 
Both  parties  excepted  to  the  commis- 
oner's  report.  To  the  first  statement  the 
complainant  excepted,  1.  Because  a  certain 
credit  (which  he  specified)  was  not  allowed 
'lim.  2.  Because  the  Charge  for  interest 
)tx  the  bond  of  £2l\.  15.  10.  was  less  than 
it  should  have  been.  3.  Because  he  was 
improperly  charged  with  the  whole  amount 
of  the  bond  of  JXH)  dollars;  "there  being 
no  evidence  that  the  said  Thomas  Campbefl 
ever  advanced  to  the  plaintitF  the  amount 
which,  at  the  time  said  bond  was  exe- 
cuted, he  contracted  to  advance  to 
120  'make  up  the  sum  of  3000  dollars." 
4.  Because  the  complainant  was  im- 
properly charged  with  the  amount  of  the 
bond  of  752  dollars  57  cents,  "when  the 
I  constituting  that  amount  may  have 
been  advanced  to  make  up  the  amount  of 
3000  dollars."  To  the  second  statement 
complainant  excepted  for  the  same 
□ns  assigned  in  his  exceptions  to  the 
first  statement,  and  also  because,  in  the 
said  second  statement,  he  was  charged 
with  interest,  when,  under  the  act  of  as- 
sembly, the  creditor  was  entitled  to  none. 
The  defendants  excepted  to  the  report  for 
the  following  reasons:  1.  "This  suit  was 
brought  against  Thomas  Campbell  in 
lifetime,  who  could  have  given  a  true 
Dunt  of  it:  it  is  brought  against  his 
administrators,  who  can  give  no  account  of 
They  deny  (as  far  as  administrators 
can  deny  such  allegations)  that  the  in- 
terest was  included  in  the  bonds.  The 
plaintiff  ought  therefore  to  prove  his  case, 
id  in  the  absence  of  all  proof  on  his  part, 
should  be  taken  for  granted  that  the  sums 
expressed  on  the  face  of  the  bonds  were  the 
sums  advanced."  2.  Because,  the  plaintiff 
having  been  credited  with  interest,  it  was 
improper  to  credit  him  also  with  the 
amount  of  the  bonds  for  £1.  12.  5.  and  63 
dollars,  which  were  given  for  interest, 
since  that  mas  to  credit  him  twice  for  the 
same  sum.  3.  "The  plaintiff  in  this  case 
only  seeks  relief  as  to  the  compound,  ille- 
gal and  usurious  interest  (see  his  bill). 
The  defendants  are  entitled,  even  if  the 
court  should  think  usurious  Interest  was 
received,  to  their  principal  money  with 
lawful  interest  upon  it." 

Many  depositions  were  taken  and  filed  in 
the  cause;  but  it  is  only  material  to  notice 
the  testimony  of  one  of  the  witnesses;  who 
deposed,  that  about  November  1825,  a  sale 
of  the  plaintiff's  property  being  expected 
to  take  place  for  the  benefit  of  Thomas 
Campbell,  the  witness  was  requested  by 
the  plaintiff  to  propose  to  said  Campbell, 
that  he  should  take  property  of  the 
121  plaintiff  *at  a  fair  valuation,  in 
satisfaction  of  his  debt,  instead  of 
compelling  a  sale ;  and  in  conversation 
with  the  witness  on  that  occasion,  said 
Campbell  told  him  that  12  or  12^  per  cent. 
was  the  interest  that  the  plaintiff  had 
promised  to  pay.  But  the  witness  did  not 
suppose  this  interest  was  included   in  the 
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bonda,  though  he  Buppooed  there  might 
be  some  written  agreement  for  the  payment 
of  it. 

The  cause  vras  finally  heard  on  the  25th 
of  November  1331 ;  when  the  court  over- 
ruled the  eiccptioos  filed  bj  the  defendants 
to  the  commissioner's  report,  sustained 
those  filed  by  the  plaintilf,  and  approved 
and*"  Adopted  a  new  statement  made  by  the 
commlssioiier,  in  which  the  two  bonds  of 
3000  dollars  and  752  dollars  57  cents  were 
wholly  disregarded  as  evidence  of  the 
amount  advanced  by  Thomas  Campbell  to 
the^laintiff.  Charging  the  plaintiff  with 
the  amount  of  the  original  bond  forj£221. 
15.  10.  and  the  principal  of  the  sums  which 
were  proved  by  the  other  evidence  in  the 
canac  to  have  been  actually  advanced  to 
him  by  Thomas  Campbell,  and  giving  him 
credit  for  hla  payments,  including  the  two 
small  bonds  of  £7.  12.  5.  and  63  dollars, 
and  the  net  proceeds  of  the  sales  made  by 
the  marshal,  this  stateirient  produced  an 
excess  of  payments  amounting  to  550  dol- 
lars 26  cents,  with  interest  from  the  7th  of 
July  1S30.  The  court  therefore  proceeded 
,  to  decree,  that  the  injunction  be  made  per- 
petual, and  that  the  administrators  of 
Thomas  Campbell  pay  to  the  plaintiff,  out 
of  their  proper  goods  and  chattels,  the  last 
mentioned  sum  with  interest,  and  out  of 
the  assets  of  their  intestate,  the  plaintiff's 
costs  expended  in  this  suit. 

From  this  decree  tile  administrators  of 
Thomas  Campbell  obtained  an  appeal  to 
this  court. 

Lyons  and.  K.    C.  Stanard   for  the  appel- 
lants. 
Johnson  and  the  attorney  general  for  the 
appellee. 
122  'TUCKEB,  P.     I  do  not  think    the 

principles  of  this  case  dlfilcult  to 
adjust.  But  the  amount  due  from  the  ap' 
pellee  to  the  appellants  is  not  so  easily  as- 
certained. 

The  first  question  of  importance'  is  the 
measure  of  the  recovery.  Is  the  appellant 
entitled  to  interest  upon  his  advances,  oi 
must  he  sit  down  contented  with  his  prin 
cipal? 

When  a  borrower  comes  into  equity  seek- 
ing relief  against  usury,  he  is,  by  the 
principles  of  the  court,  bound  to  do  eqi  ' 
by  paying  up  both  principal  and  inter 
Our  act  of  assembly,  however,  provides 
that  any  borrower  may  exhibit  his  bill 
against  the  lender,  and  compel  him  to  dis- 
cover upon  oath  the  money  lent,  and  if 
thereupon  it  shall  appear  thar.  there  was 
usury,  the  lender  shall  be  obliged  to  accept 
his  principal  money  without  interest.  1 
Rev:  Code.  ch.  102,  j  3,  p,  374.  I  incline 
to  think  that  wherever  a  case  is  strictly 
within  this  section,  and  the  borrower  in- 
sists on  its  protection,  he  can  only  be 
compelled  to  pay  the  principal;  and  that 
herein  the  principle  of  equity  is  modiiied 
by  the  statute.  But  where  a  case  is  not 
within  the  third  section  of  the  act,  or  where 
its  protection  is  waived,  the  principles  of 
equity  have  the  strictest  application.  Such 
is  the  case  of  a  bill  filed  to  recover  back 
what  has  already  been  paid.  In  this  case 
it  la  now  well  established  that  the  borrower 
can  only  recover  back  the  usurious  Interest; 
thus  leaving   to  the  lender  the  enjoyment 
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well  as  his  princi- 
pal. 

The  case  before  us  I  take  to  be  not  within 
the  third  section  of  the  act.  It  is  certainly 
not  within  its  letter.  The  bill  here  is  not 
exhibited  against  the  lender,  but  against 
his  representatives.  The  bill  under  the 
statute  must  be  exhibited  against  the  lender 
himself,  and  call  upon  him  to  discover 
the  money  lent.  If  the  plaintiff  rests  upon 
the  disclosure  of  bis  adversary,  he  shall 
pay  only  the  principal,  and  the  usurer  shall 
receive  no  m^re.  But  if  be  declines,  dar- 
ing the  usurer's  lifetime,  to  exhibit 
123  *his  bill,  and  to  afford  him  an  oppor- 
tunity of  explaining  the  transaction, 
and  of  shewing  what  is  justly  due,  it  may 
well  be  doubted  whether  it  was  designed 
that  he  should  be  absolved  from  the  pay- 
ment of  any  portion  of  what  is  justly  due. 
Moreover,  the  usurer  being  dead,  and  it 
being  no  longer  possible  that  the  penalty 
can  fall  upon  the  guilty  head,  there  would 
be  much  reason  for  distinguishing  the  in- 
nocent representative  from  his  rapacious 
ancestor.  He,  at  least,  has  done  nothing 
which  forbids  him  to  look  for  sheer  jus- 
tice at  the   hands  of  a  court  of  equity. 

Be  this  as  it  may,  there  is  another  ground 
on  which  the  case  may  securely  stand. 
The  plaintiff  in  his  bill  clearly  puts  his 
case  upon  the  general  principles  of  equity, 
and  excludes  it  from  the  operation  of  the 
third  section.  His  prayer  is,  that  "all 
compound,  illegal  and  usurious  interest 
may  be  expunged ;  that  he  may  have  each 
relief  as  his  case  may  require  and  justice 
may  dictate;  and  that  all  persons  maybe 
released  from  the  penalties  of  the  statute." 
I  can  understand  this  in  no  other  way 
than  as  expressing  a  willingness  to  pay 
principal  and  legal  interest.  That  is  what 
justice  dictates,  and  what  every  honest 
man  will  do.  And  shall  we  reject  the 
plaintiff's  proffer  to  be  honest7  Shall  we, 
by  a  forced  construction  of  the  prayer  of 
his  bill,  interpret  hira  to  refuse  to  pay  what 
he  justly  owes?  Shall  we  really  enter  into 
the  views  of  his  counsel,  and  construe  a 
prayer  to  expunge  illegal  interest,  as  a 
prayer  to  expunge  all  interest  whatsoever? 
and  this  too  upon  the  singular  hypothesis, 
that  in  usurious  contracts,  even  legal  inter- 
est becomes  illegal?  I  think  not.  And  if, 
as  I  conceive,  the  plaintiff  is  fairly  to  be 
understood  as  waiving  the  penalty,  and 
proffering  to  pay  principal  and  interest,  a 
court  of  equity  will  not  be  so  eager  to  en- 
force a  forfeiture,  as  to  compel  the  defend- 
ants to  receive  their  principal  only,  and 
leave  the  plaintiff  in  possession  of  the  in- 
terest which,  upon  its  own  principles,  he 
ought  to  pay. 
I  rrhe  second  question  to  be  settled 
before  ne  enter  upon  the  facts,  is  as 
the  effect  of  the  bonds  as  evidence.  It 
cannot  be  denied  that  the  bonds,  as  securi- 
ties for  money,  are  void.  It  cannot  be  de- 
'  moreover,  that  where  there  are 
fest  signs  of  fraud  (or  usnry)  in  the 
obligee,  he  ought  to  be  put  to  the  proof  of 
actual  payment.  3  P.  Wms.  289.  Yet  this 
general  rule  admits  of  exception  or  modifi- 
catinn.  For  where,  as  in  this  case,  a 
borrower  lies  by  until  the  death  of  the 
lender,    and    then    calls    for    proof  of  the 
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mone^B  advanced,  a  court  of  justice  would 
be  caittiona  in  the  application  of  the  rule. 
But  where  the  borrower  has  moreover  taken 
up  all  th«  original  evidencea,  aa  ia  the  caae 
here ;  where  he  hae,  therefore,  all  the 
meana  of  esplanation  in  his  own  handa, 
yet  failB  to  make  it ;  where  he  comes  into 
equity  asking  relief,  and  yet  omits  to  set 
iorth  the  money  borrowed,  so  that  equity 
may  lay  him  under  the  customary  terms  of 
paying  the  amount  with  interest,  I  cannot 
think  the  rule  could  fairly  be  applied.  If 
he  has  not  furnished  in  his  bill  a  statement 
of  facts,  within  his  own  knowledge,  and 
resting  upon  documentary  evidences  which 
bave  been  delivered  up  to  him,  so  as  to 
enable  the  court  to  administer  its  juatice 
between  the  parties,  he  cannot  complain 
that  it  should  look  to  the  evidences  under 
his  own  hand  for  proof  of  the  facts.  And 
where,  as  here,  he  has  lain  bj  till  the 
lender's  death,  he  could  with  no  show  of 
'  reason  expect  to  throw  the  onus  proband! 
upon  those  who  were  not  actors  in  the 
transaction,  and  arc  uninformed  as  to  its 
character.  The  bonds  in  this  case  must 
therefore  be  resorted  to  as  evidences  {sub- 
ject Indeed  to  contradiction  and  explana- 
tion) of  the  amount  which  has  been  loaned. 
In  this  caae,  however,  there  can  be  no 
difGculty.  The  plaintiff  does  not  pretend 
that  he  did  not  receive  large  advances  from 
the  defendants'  intestate.  But  he  alleges 
that  in  both  the  tionds  for  3000  dollars  and 
that  for  752  dollars  57  cents,  usurious 
125  interest  was  included,  *and  moreover 
compounded.  The  usury  was  12  or 
12^^  per  centum ;  that  is,  6  or  (•%  in  addi- 
tion to  legal  interest.  We  are  of  course  left 
to  infer  that  the  residue  of  the  bonds  was 
composed  of  the  advances.  If,  then,  we 
purge  the  bonds  of  the  12  per  cent,  and  of 
compound  interest,  we  get  the  true  amount 
loaned.  And  this  is  the  more  clear  when 
we  look  to  the  prayer  of  the  bill,  which  is 
only  to  expunge  the  illegal  and  compound 
interest,  and  seta  up  no  pretence  to  scale 
the  bonds  because  they  falsely  represent  in 
other  respects  the  amount  due. 

Ijet  us,  then,  from  all  the  sources  of  in- 
formation furnished  by  the  record,  endeav- 
our to  discover  what  the  appellants  are 
entitled  to  demand.  In  the  obscurity  hang- 
ing over  the  transactions,  it  will  be  impos- 
sible to  ascertain  this  with  certainty.  A 
proximation  is  all  we  can  hope  for.  And 
here,  first  observe,  that  as  all  the  obliga- 
tions are  payable  on  demand,  there  can  hi 
no  prospective  usury  in  any  of  them, 
And  as  to  the  usurious  interest  accruing 
upon  the  several  sums,  I  amof  opinion  that 
it  was  not  included  in  the  bonds  of  3000 
dollars  and  752  dollars  57  cents.  For  the 
scheme  of  the  parties  was  to  keep  the  uaurj 
separate  and  distinct,  lest  the  bonds  them- 
selves should  be  tainted  by  it.  This  ap- 
pears from  the  bond  of  ^.  12.  5,  which  the 
bill  says  was  exclusively  for  interest, 
which,  according  to  the  terms  of  the  loan, 
was  calculated  up  to  March  1820.  It  also 
yet  more  clearly  appears  from  the  bond  of 
63  dollars,  which  is  distinctly  stated  to  be 
for  interest  not  put  Into  the  large  bond. 
Of  what  it  was  made  up,  we  can  only  con^ 
jecture.  It  was  probably  the  balance,  at 
its  date,  of  the  whole  extrainterest  account. 


Taking  the  bonds  then  as  containing  no 

iterest,  the  matter  probably  would  stand 
thus:  [Here  the  president  entered  into  a 
;nt  of  the  account  between  the 
parties.] 

•BEOOKB  and  CABELL,  J-,  de- 
clined expressing  any  opinion  on 
the  point,  whether  the  third  section  of  the 
statute  against  usury  extends  to  the  case  of 
a  bill  tiled,  after  the  death  of  the  lender, 
against  his  representatives.  With  that 
reservation,  they  concurred  in  the  opinion 
of  the  president. 

The   decree   entered    by   the   court  of  ap- 
peals was  as  follows: 

"**"  court  is  of  opinion  that  the  trans- 
set  forth  in  the  bill  were  usurious, 
and  that  the  bond  of  3000  dollars  and  752 
dollars,  though  they  are  believed  to  contain 
interest  in  themselves,  yet, 
having  been  given  for  money  loaned  oD 
usury,  are  within  the  statute,  and  void  aa 
rities  for  money.  But  the  court  ia  fur- 
of  opinion  that  as  the  borrower,  at 
successive  settlements,  got  into  bia 
hands  the  documentary  evidences  of  the 
transactions,  and  has  failed  to  set  forth 
the  amount  borrowed,  the  bonds  above 
mentioned  must  be  received  as  evidence, 
subject  however  to  contradiction  and  scru- 
tiny, and  to  be  purged  of  usury,  if  it  had 
appeared  (which  the  court  does  not  think) 
that  their  amounts  were  in  any  part  com- 
posed of  illegal  interest.  And  the  court  is 
further  of  opinion  that  the  bill  of  the  ap- 
pellee not  being  within  the  third  section  of 
the  statute  ot  usury,  he  is  only  entitled  to 
relief  upon  the  terms  of  paying  principal 
and  interest,  and  that  the  amount  now  due, 
after  deducting  the  proceeds  of  sale  by  the 
deputy  marshal  under  the  decree  made  in 
B  1808  dollars  and  72  cents, 
with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum  from  the  23d  day  of 
February  1829  till  paid,  for  which  sum  the 
appellants  should  be  permitted  to  proceed. " 
Therefore,  decree  reversed  with  costs. 
"And  this  court  proceeding  Ac.  it  is  fur- 
ther decreed  and  ordered,  that  the  injunc- 
tion awarded  the  appellee  In  the  cause  be 
dissolved  as  to  the  Rum  of  1808  dollars 
127  72  cents,  with  legal  Interest  "thereon 
from  the  23d  day  of  February  1829 
till  paid,  and  perpetuated  as  to  the  residue, 
and  that  the  appellants  be  allowed  to  en- 
force their  deeds  of  trust  on  the  property 
not  already  sold  by  the  marshal,  so  far  as 
may  be  necessary  for  the  payment  of  the 
said  sum  of  1808  dollars  72  cents,  with  in- 
terest as  aforesaid,  and  the  costs  attending 
the  sale:"  and  that  the  appellee  recover  bis 
costs  expended  in  the  chancery  court  and 
circuit  superior  court. 

Sttlden  and  Others  v.  OverMers  of 

the  Poor  of  Loudoun. 

April.  1B»,  Hichmond. 

(Absent  TDCKXB.*  P.) 

Olcbe  Luidi-Whst  Stia  hj  Ovanoer*  of  Pmw  VaHdt- 

CB*e  St  Bar,— Id  int.  a  tract  of  laud  Id  L.  count]'. 

parchaseil  with  moaey  coutrlbuted  bT  the  mem- 

•He  decided  the  cause  In  the  conrt  of  chancers. 
trhe  principal  case  U  cited   In   Wambersle   v. 
Oraage  Humane  Society.  84  Va.  VA.  E  S.  E.  Bep.  m 
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the  cburcb  aod  parlab  of 

S.  ta  conveyed  la  two  peraoaa.  cb  arch  wardens  of 
tbat  parish,  aad  their  Knccesaora.  "for  the  ose 
and  behoof  of  the  present  Incumbe at  of  the  said 
parish,  inlnlsterof  the  church  of  En  Bland,  and  hiB 
anccesEOra.  Incumbenls  of  the  said  parish,  for- 
ever." In  September  18W,  the  overseers  of  the 
poor  of  L.  conaty  enter  upon  the  land  and  malie 
sale  of  IL  under  anttaorlty  of  the  ace  concernlnB 
the  glebe  lands.  I  Rev.  Code,  ch.  S2b.  Whereupon 
a  bill  In  chancery  Is  filed  aralnst  the  overseers, 
the  purchaser  from  iriem  (who  Is  Id  possesaloa. 
but  baa  not  paid  the  purchase  money),  and  the 
heirs  of  the  original  grantor,  by  W.  S.  and  others, 
claiming  to  be  the  veatry  and  cburchvrardeuB. 
and  T.  J.  claiming  to  be  tbe  minister  and  incum- 
bent, elected  and  inducted  la  Aogust  1827.  of  tbe 
said  Darlsb  and  the  proteatant  episcopal  churcb 
thereof,  (the  said  W.  S.  and  others  suing  alxo  as 
ladlTldual  members  and  parish  lone  rn,  aud  on  be- 
half of  all  the  members  and  parlsbloneis); 

128  setting  forth  the  facts  above  *stated :  lualat- 
lug  that    tbe   overseers  of  the    poor  acted 

without  legal  authority,  and  that  so  far  as  the 
said  act  concerniug  glebe  lands  assumed  to  confer 
such  authority,  It  was  contrary  to  tbe  constltotlon 
of  tbe  United  States,  and  void;  and  praying  that 
the  overseers  and  the  purchaser  from  them  be 
reatralned  from  all  forther  interference  with  tbe 
land,  that  tbe  latter  be  decreed  to  surrender  tbe 
same,  and  account  for  Its  profiu  to  the  plaintiff  T. 
J,  and  tbat  the  heirs  of  tbe  grantor  be  decreed  to 

trustees  for  tbe  beneSt  of  tbe  plalnUfTs.  On  a 
demurrer  to  the  bill,  as  not  shewing  any  title  of 
the  plalQtlHs  to  relief,  the  chancellor  sustains  the 
demurrer  and  dismlBses  tbe  bill;  and  the  court  of 
appeals,  following  tbe  decision  in  Turpln  et  al.  v. 
Locketet  al..  SCail  IIS.  alBrm  the  decree. 
This  was  an  appeal  from  a  decree  of  the 
superior  court  of  chancerj  holden  at  Win- 
ch ester. 

The  bill  was  filed  in  April  1828,  in  the 
said  court,  by  Wilson  Cary  Selden  and 
others,  the  vestry  of  the  parish  of  Shel- 
burne  in  the  county  of  Loudoun,  and  of  the 
proteatant  episcopal  church  of  the  said 
pariah,  Wilson  C.  Selden  and  Henry  Ciag- 
get,  churchwardens  and  trustees  of  the  said 
pariah  and  church,  and  Thomas  Jackson, 
the  minister  and  incumbent  of  the  said 
parish  and  church,  against  David  Lewie 
and  others,  the  overseers  of  the  poor  of 
Loudoun  county,  John  Aldridge,  and  the 
heirs  of  Joseph  Combs;  the  said  plaintiffs 
all  suing  in  their  own  several  and  respec- 
tive rights  as  officers  and  parishioners  of 
the  said  parish  and  church,  and  as  individ- 
ual members  and  parishioners  of  the  said 
church,  and  in  the  right  and  on  behalf  of 
all  the  other  members  and  parishioners  of 
the  same  church,  by  whom  or  by  whose 
ancestors  and  predecessors  the  glebe  lands 
of  said  parish  and  church  were  originally 
purchased  and  paid  for. 

The  bill  stated  that  the  veatry  and  church- 
wardens of  the  said  parish  had  been  reg- 
ularly elected  and  appointed  from  the 
establishment  thereof  to  the  present  time; 
that  the  plaintiffs,  the  present  vestry  and 
cliurchwardena,    had   been    so  elected 

129  and    appointed,    and    that    the  "said 
Thomas  Jackson    was,    and    from  his 

appointment  and  induction  had  been,  the 
actual  incumbent  and  officiating  minister 
«f  the  said  parish  and  church; 


That  the  glebe  land  aforesaid  was  pur- 
chased by  the  churchwardens  of  the  said 
Jarish  and  church  in  the  year  1773,  from 
oseph  Combs  and  wife  for  the  sum  of 
^400.  and  was  conveyed  to  them  and  their 
successors,  for  the  use  of  the  ministers 
incumbent  of  the  said  parish  and  church 
and  their  successors : 

That  the  purchase  money  was  made  np 
by  contributions  from  the  members  and 
parishioners  at  that  time  of  the-said  parish 
and  church,  and  the  glebe  was  purchased 
for  the  occupation  and  use  of  the  minister 
and  bis  successors,  and  for  the  benefit  of 
the  said  members  and  parifehioners  and 
their  successors : 

That  the  said  land  was  not  bestowed  or 
granted  to  the  said  parish  and  church  by 
the  crown,  nor  held  by  them  before  the 
revolution  under  the  crown,  otherwise  than 
the  lands  of  all  private  purchasers  were 
held  under  the  crown ;  nor  after  the  revolu- 
tion was  it  held  under  the  commonwealth, 
or  by  its  bounty,  nor  was  it  bought  with 
the  public  money,  but  held  only  under  the 
said  purchase  and  deed  from  Combs  and 
wife: 

That  no  title  to  this  land  has  ever  vested 
in  the  commonwealth;  but  if  from  any  de- 
fect in  the  deed,  or  from  the  want  of  capac- 
ity of  the  grantees  or  cestuis  que  trust  to 
take,  hold  and  enjoy  in  perpetual  succes- 
sion, the  land  did  not  thus  pass  in  succes- 
sion after  the  death  of  the  original 
grantees,  it  reverted  not  to  the  common- 
wealth but  to  Combs  the  grantor  to  his 
heirs.  But  whether  it  then  passed  to  the 
grantor  and  his  heirs  by  reversion,  or  to 
the  commonwealth  by  escheat,  the  estate 
thus  acquired  by  reversion  or  escheat  was 
a  mere  legal  estate,  subject  to  the  equities 
and  trusts  created  by  the  said  deed : 

That  Thomas  Lewis  and  Craven  Peyton, 
the  churchwardens  living  at  the  time 
130  of  the  execution  of  the  deed  'from 
Combs  and  wife,  and  to  whom  the 
said  land  was  immediately  conveyed  by 
that  deed,  have  both  been  dead  many 
years,  and  have  been  succeeded  by  other 
churchwardens  from  time  to  time  ap- 
pointed ;  but  the  plaintiffs  are  advised  that 
according  to  the  form  and  technical  effect 
of  the  language  of  the  deed,  the  legal  estate 
at  the  death  of  the  said  Lewis  and  Peyton 
did  not  pass  to  the  churchwardens  their 
successors,  nor  to  their  heirs,  but  reverted 
to  the  said  Combs  and  his  heirs: 

That  Combs  has  long  since  been  dead, 
and  the  plaintiffs  have  not  been  able  to 
discover  who  are  his  heirs;  but  they  be- 
lieve them  to  be  resident  within  the  United 
States,  and  ask  that  they  be  made  defend- 
ants by  name  if  discovered,  or  if  not,  by 
the  description  of  the  heirs  of  Joseph 
Combs : 

That  in  September  1827,  the  overseers  of 
the  poor  for  the  county  of  Loudoun,  under 
the  pretence  of  authority  conferred  by  two 
acts  of  the  general  assembly  of  Virginia, 
one  passed  on  the  24tb  January  1799,  the 
other  on  the  12th  January  1802,  entered 
upon  the  said  glebe  land  and  sold  it  to  the 
defendant  John  Aldridge,  who  has  wrong- 
fully taken  possession  under  the  purahase, 
and    yet    holds    possession,    enjoying   the 
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rents  and  profits  thereof,  though  he  has  not 
paid  the  purchase  money : 

Ttaat  the  said  sale,  entry  and  possession 
were  without  any  authority  of  law,  and 
operated  to  the  great  injury  of  the  plain- 
tiffs; and  as  far  as  they  were  sanctioned 
by  the  said  acts  of  assembly,  those  sets 
were  contrary  to  the  constitution  of  the 
United  States,  especially  to  that  provision 
of  the  constitution  which  prohibits  the 
states  from  passing  ex  post  facto  laws,  or 
laws  impairing  the  obligation  of  contracts, 
and  were  therefore  void. 

They  prayed  that  the  said  overseers    and 

their    successors  and   the  said   Aldridge  be 

injoined  from  all   further  interference  with 

the  said  glebe  land,   and  that   the  latter  be 

decreed  to  surrender  the  said   land, 

131  and  account  *for  its  rents  and  profits 
to  the  plaintiSThomas  Jackson,  min- 
ister as  aforesaid,  and  his  successors;  that 
the  heirs  of  the  said  Combs  be  directed  to 
convey  the  said  land  by  a  more  effectual 
deed  to  trustees  for  the  benefit  of  the  com- 
plainants according  to  the  intent  of  the 
deed  from  Combs  and  wife  aforesaid;  and 
for  general  relief. 

With  the  bill  was  exhibited  "an  extract 
from  the  records  of  the  protestant  episco- 
pal church  of  Shelburne  parish,"  certified 
by  the  secretary  of  the  vestry,  importing 
that  on  the  31at  of  August  1827,  the 
reverend  Thomas  Jackson,  having  been 
first  duly  elected,  was  legally  indncted  and 
installed  as  rector  of  that  church. 

The  deed  from  Combs  and  wife  was  also 
exhibited.  It  bears  date  the  12th  of  No- 
vember 1773,  and  conveys,  for  the  consid- 
eration of  ;£400.  a  tract  of  465  acres  of  land 
on  the  northwest  fork  of  Goose  creek  in 
the  county  of  Londoun  to  Thomas  Lewis 
and  Craven  Peyton,  churchwardens  of  the 
parish  of  Shelburne  in  the  said  county, 
and  their  successors,  churchwardens  of  the 
same  parish,  "to  and  for  the  only  use  and 
behoof  of  the  present  incumbent  of  the  said 
parish,  minister  of  the  church  of  England, 
and  his  successors,  incumbents  of  the  said 
parish,  forever,"  with  covenants  of  fur- 
ther assurance  and  warranty. 

The  defendants  demurred  to  the  bill, 
shewing  for  cause  of  demurrer  that  the 
plaintiffs  had  not  made  such  a  case  as  en- 
titled them  to  discovery  or  relief  from  or 
against  the  defendants,  and  no  such  dis- 
covery touching  the  matters  in  the  bill 
could  avail  them,  or  entitle  them  to  any 
relief. 

The  cause  was  heard  on  the  27th  of  April 
1830,  when  the  demurrer  was  sustained  by 
the  court,    and    the    bill    dismissed    with 

From    which    decree   the     plaintiffs   ap- 

132  *The  case  was   argued    here,    with 
great    earnestness    and      ability,    by 

Johnson  for  the  appellants  and  J.  Robert- 
son for  the  appellees;  but  the  ground  taken 
by  the  court  in  deciding  the  cause  renders 
it  unnecessary  to  report  the  argument. 

STANARD,  J.  The  main  question  ii 
that  which   was   involved   in    the  case  o 

*Tbe  elaborate  opinion  of  the  chancellor  may  b< 
seen  in  Tucher'sCommeDCarles.  vol.  S.  appendli.- 
Note  In  Orlslual  Edition. 


Turpln  &  al.  v.  Locket  &  al.,  6  Call  113, 
decided  in  1804;  and  in  that  case  the  deci- 
sion of  chancellor  Wythe,  sustaining  the 
validity  of  the  acts  of  assembly  dissolving 
the  vestries  and  providing  for  the  sale  or 
other  disposition  of  the  glebe  lands  of  the 
protestant  episcopal  church,  was  affirmed 
by  an  equal  division  of  the  judges  of  the 
court  of  appeals.  Under  those  laws,  sus- 
tained by  that  decision,  the  overseers  of 
the  poor,  in  the  respective  parishes  where 
glebe  lands  were  situated,  proceeded  to 
dispose  of  those  lands  as  they  became 
vacant,  and  under  that  authority  almost  alt 
the  glebe  lands  in  the  state  were  disposed 
of  before  the  year  1830.  If  this  authority 
questioned  in  the  courts  of  the  com- 
iwealth,  except  in  the  case  in  judgment, 
I  presumed  it  was  upheld  by  the  deci- 
s  of  the  intermediate  courts,  and  those 
decisions  were  acquiesced  in,  as  the  case 
in  judgment  is  the  only  one  that  has  been 
brought  up  to  the  court  of  appeals,  in 
which  the  validity  of  those  laws  was  chal- 
lenged. The  case  of  Ciaughton  v.  Mac- 
naugbton,  2  Munf.  513,  decided  in  ISll,  did 
not  require  the  court  to  pass  on  that  ques- 
tion; yet  from  the  decision  of  the  chancel- 
lor, affirmed  by  the  court  of  appeals,  an 
implication  may  be  fairly  made  that 
neither  of  those  courts  thought  the  validity 
of  those  laws  could  be  effectually  contro- 
verted. It  may  be  safely  assumed,  that 
from  the  date  of  the  decision  of  the  case  of 
Turpin  v.  Locket,  until  li^,  when  the 
constitution  of  the  state  was  revised  and 
amended  in  convention,  there  was  a  gen- 
eral acquiescence  in  that  decision  by 
133  the  members  and  ministers  of  *the 
protestant  episcopal  church,  and  that 
the  community  at  large,  the  legislature, 
and  the  courts,  considered  the  validity  and 
constitutionality  of  those  laws  established; 
that  the  ecclesiastical  corporations  of  the 
protestant  episcopal  church  were  effectually 
dissolved,  and  the  glebe  lands  liable  to  the 
dispositions  prescribed  by  those  laws.  It 
is  matter  of  history  that  almost  all  those 
lands  have  been  disposed  of  under  those 
laws,  and  acquired  by  purchasers,  as  may 
reasonably  be  presumed,  in  the  confidence 
inspired  by  the  acquiescence  of  the  mem- 
bers and  ministers  of  the  church,  and  the 
opinions  pervading  the  community,  the 
legislature,  and  the  judicial  tribunals  of 
the  state,  during  the  long  time  intervening 
between  the  decision  of  the  case  of  Turpin 
V.  Locket,  and  the  revision  of  the  constitu- 
tion. During  that  period,  one  or  more  ap- 
plications have  been  made  to  the  legislature 
by  one  or  more  religious  sects,  for  acts  of 
incorporation,  to  enable  them  to  hold  and 
administer  more  conveniently  for  the  relig- 
ious objects  of  the  petitioning  sect,  prop- 
erty to  a  limited  amount,  voluntarily 
contributed  for  those  purposes.  It  lis  well 
known  that  such  applications  encountered 
in  the  legislature  the  twofold  objection  of 
their  incompatibility  with  the  principles 
of  religious  freedom  declared  by  the  act  of 
1785,  and  of  the  inexpediency  of  exercising 
the  power  to  create  such  corporations 
though  it  were  constitutional  to  do  so;  and 
that,  under  the  influence  of  one  or  other 
of  these  objections,  or  of  both  combined, 
those    applications  were  rejected  by  large 
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majorities.  Such  was  tbe  state  of  things 
in  1829-30,  when  the  constitution  was  under 
the  revision  of  the  convention  ;  a.  state  oi 
things  well  calculated  to  produce  in  thai 
body  (what  doubtless  was  the  case)  a  coil' 
viction  that  the  corporations  of  the  protes- 
tant  episcopal  church,  and  all  the  rig-hta 
and  incidents  that  pertained  to  them,  were 
eEFectualty  dissolved  or  abrogated,  and  a 
grave  doubt  at  least  of  C0Dstituti< 
power      to      create      corporations 

134  *or  for  any  religious   sect,    when    (as 
was  done)  the  principles   declared  by 

the  said  act  establishing  religious  freedom 
were  incorporated  in  the  new  constitution 
as  limitations  of  legislative  power.  In  that 
convention,  an  attempt  was  made 
porate  a  provision  in  the  constitution  which 
would  have  expressly  reserved  to  the  leg- 
islature a  power  "of  incorporating  by  law 
the  trustees  or  directors  of  any  theological 
seminary,  or  other  religious  society  or  body 
of  men  created  for  charitable  purposes  oi 
for  the  advancement  of  piety  and  learning. 
80  as  to  protect  them  in  Che  enjoymeat  of 
their  property  and  immunities,  in  such  case 
and  under  such  regulations  as  the  legisla- 
ture might  deem  expedient  and  proper;"  bul 
anch  corporation  at  all  times  to  be  subject 
to  be  altered,  remodeled  or  repealed  at  the 
discretion  of  the  legislature.  This  propo- 
sition was  opposed,  and  though  the  movei 
supposed  that  the  legislature  would,  without 
such  reservation,  possess  the  power  to 
grant  such  charters  of  incorporation,  that 
was  not  assented  to,  and  the  proposition 
was  resisted  on  the  ground  that  no  such 
power  ought  to  be  given  or  exercised,  and 
was  overruled  by  a  very  large  majority. 
Without  deciding  or  even  considering  the 
influence  that  the  making  and  rejection  of 
thia  proposition  in  the  convention  may 
have  on  the  interpretation  of  the  constitu- 
tion in  respect  to  the  extent  of  the  legisla- 
tive power  over  the  incorporations  specified 
in  the  proposition,  it  may  be  safely  assumed 
that  such  a  proposition  would  not  have  been 
rejected,  had  not  the  convention  taken  it 
for  granted  that  the  corporations  of  the 
protestant  episcopal  church  were  at  an  end. 
For  if  they  still  bad  legal  existence,  and 
were  to  continue  (as  the  argument  in  this 
case  must  maintain,  toeniitle  the  appel- 
lants to  success)  intangible  by  legislative 
and  even  conventional  power,  then  the  only 
means  of  even  approximating  other  relig- 
ious sects  to  an  equality  of  immunities 
would   be  to  confer  and  exercise  the 

135  power  of  giving  them  like  'corporate 
organization    and    privileges.     Wtiat- 

ever  may  be  tbe  true  interpretation  of  the 
constitution,  with  the  material  principles 
declared  by  the  act  establishing  religious 
freedom  forming  a  part  of  it,  coupled  witha 
rejection  of  the  reservation  of  a  qualified 
power  to  incorporate  religious  societies  of 
charitable  purposes  or  for  the  advancement 
of  piety  and  learning,  I  do  not  doubt  that  in- 
corporations of  religious  sects,  providing 
for  church  government  of  the  members,  and 
the  election  or  appointment  and  institution 
of  ministers,  are  without  the  scope  of  leg- 
islative power,  and  incompatible  with  the 
principles  of  the  said  act,  now  incorporated 
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laws  aforesaid,  the  alienation  of  almost  all 
the  glebe  lands,  and  ingrafting  thereon  of 
interests  large,  complex  and  multiform,  the 
general  assent  to  and  confidence  in  the  d«' 
cision  that  warranted  such  alienation,  and 
the  action,  during  more  than  a  quarter  of  a 
century,  of  the  judiciary,  legislature  and 
convention,  founded  on  that  confidence, 
that  the  court  is  in  this  case  called  on  to 
review  and  reverse  the  decision  in  the  case 
of  Turpin  y.  Locket.  In  such  a  case  the  in- 
junction stare  decisis  is  of  most  command- 
ing authority,  and  challenges  obedience 
from  every  judge  who  is  not  supported  in 
his  dissent  by  an  unhesitating  conviction 
that  the  decision  from  which  he  dissents 
is  clearly  erroneons.  Mj  examination  of 
this  case,  so  far  from  yielding  such  sup- 
port to  an  opinion  dissenting  from  the 
decision  in  the  case  of  Turpin  v.  Locket, 
strongly  inclines  me  to  assent  to  it.  and 
bad  I  been  one  of  tbe  court  which  decided 
that  case,  my  impression  is  that  I  should 
have  concurred  in  the  opinions  that  pre- 
vailed. But  I  do  not  mean  to  say  that  had 
the  responsibility  devolved  on  me  of  decid- 
ing that  case,  the  question  being  then  for 
the  first  time  submitted  to  judicial  decision, 
I  should  not  have  felt  it  my  duty  to  subject 

the     impression     now     avowed   to   a 
136      stricter  scrutiny   than    I  'have  given 

it,  nor  do  I  mean  to  declare  an  un- 
doubting  conviction  that  under  such  scru- 
tiny it  would  have  ripened  into  a  judicial 
opinion.  It  suffices  for  this  ease,  that  such 
are  my  ascertained  convictions  in  respect 
to  the  main  question  involved,  as  to  make 
the  rule  stare  decisis  imperative  on  me, 
and  of  course  to  require  me  to  affirm  the 
decree. 
PER  CURIAM,  Decree  affirmed. 

Huston's  Adm'r  v.  Csntril  and  Others. 

April.  tSW.Ricbmoad. 

B«iiJ(-Hclrs  Not  Hcntloneil-etlect.*— m  tbe  oblEga- 

tloD  of  a  bond,  the  obligors  acknowledce  tbem- 
selves  (not  namlDir  tbeir  beirs)  to  be  beld  and 
firmly  bound  to  tbe  obllsee,  bis  beirs.  execators 
Ac.  In  a  penal  sam  ;  tbe  condltloii  provides,  tbat  If 
tbe  obllgora  or  eltber.  or  any  of  tbelr  beirs.  ei- 
ecutom  or  adminlstraMrs.  sball  pay  a  less  snin 
gpedfled,  ou  or  before  a  slven  dar.  then  the 
obllKatlon  1b  to  be  void:  BxLU.  the  beirs  of  tbe 
obllgorB  are  not  bound  by  the  Instrnmeat. 
SwH-Wbst  ■■  NM  an  EnullaMa  Harteuf,  bat  a 
P»wcr  •!  AttanMr— Caw  at  Bar.  —A  principal  debtor 
executes  ao  Instrament  under  hiB  hand  and  sea). 
by  which  he  constrtutes  the  surety  bis  attorney. 
for  the  Bpeclal  purpose  of  maklns  sale  of  a  certain 
tract  of  land,  and  applying  tbe  proceeds  to  tbe 
paymeot  of  the  debt:  but  It  Is  provided  that  the 
land  1b  not  to  be  sold  for  a  less  price  than  one 
dollar  per  acre  :  and  the  prluclpal  biods  himself. 
bU  heirs  Ac.  to  warrant  aud  defend  the  land  to 
any  person  orpersoDB  to  wbom  the  surety  may  sell 
as  aforesaid.  The  land  Is  not  >old  dnrine  tbe  life 
of  the  priDclpal  :  and  after  his  death,  the  snretr 
pays  the  debt,  and  then  fllea  a  btll  atialnst  the  ad- 
ministrator and  helra  of  the  priDclpal.  InilstlnK 
that  tbe  InHti^menl  created  a  hen  lu  eaalty  on 
tbe  land  for  hla  Indemnity,  and  praylne  that  In 
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carried  into  effect  In  ibe  si 
was  Dtterly  revoked  by  bis  deatb. 
Olfu-Wbat  ValM  ■taloM  DMMtr's 
rlatigotDaDec-efl«ct.t-<A[alber,  owIdb  a  debt  at 
the  time,  malCES  a  deed  of  sift  of  iKrsonal 
telatablalnfautdaaEbter,  wblcbla  dDly  recorded: 
tbe  daagbter  marries;  and  after  tbe  fatber'. 
deatb.  the  creditor  fllea  a  bill  aealnat  tbe  daagbter 
Bud  ber  busband.  ImpeacbLnc  tbe  deed  as  I 
□leal,  and  geeklns  toaabject  the  property 
parmeDt  of  bts  demand:  HEui.  whatever  mlsbt 
have  been  the  character  of  tbe  conveyance  In 
origin,  [t  was  reodered  good  and  available  agali 
creditors  upon  the  marrlaee  of  the  dabghter.  who 
thereopon  was  to  be  considered  a  pnrcb! 
relation  for  valuable  consideration: 
Stihabd.  J. 

effect  of  loDK  possession  of  pergonal  chattels  by  a 
volnntary  doaee.  In  protecting  the  property,  after 
tbe  donor's  deatb.  against  the  claims  of  bis  cred- 
itors. dlscDssed  by  some  of  the  Jadges,  but  not 
decided  by  the  coart. 

PraodalaDt  Cod  veyanccs— Retention  by  Onntsr  of 
Property  SsKlclcntlo  Pay  DibU-QBcre.- Whether 
a  volnntary  conveyance  la  fcandulerit  as  to  exist- 
ing creditors  of  the  grantor  If  be  retain  other 
property  amply  snfflclent  at  the  time  to  par  all 
blsdebtsF 

Appellate  Jurisdiction- Equity  Prvtice-Wlwl  May 
Bo  Consfderad  by  ApfxUaU  Conrt-Cue  ■■[!».— A 
specialty  creditor  of  a  decedent  flies  a  bill  la 
ennlty  agalast  tbe  admlDbiirator  and  heirs,  for 
an  accouDt  of  the  peraooal  and  real  assets,  and 


Mltftc— By  Debto*  to  Intuit  DouKhtar— Marrlaso  of 
DaBghtar- Effect.— Tbe  principal  case  holds  that 
where  a  father,  owing  debu  at  the  time,  makes 
a  deed  of  gifts  of  personalty  to  his  Infant 
dangbter,  which  Is  daly  recorded  and  tbe  dangb- 
ter  marries,  a  creditor  of  tbe  father  cannot 
file  a  bill  against  tbe  danghter  and  her  hus- 
band to  have  tbe  deed  set  aside  as  fraadnlent, 
and  tbe  property  applied  to  the  satisfaction  of  bis 
debt.  For  tbla  proposition  th:  principal  caae  Is 
cited  and  fallowed  In  Bentley  v.  Harris.  SOratt.  MS, 
ana/<jo(-MW:  Hayes  y.  Jones,  S  Pat.  &  H,  UT.  SOI,  tOS, 
tOT:  Herrlngv.  Wlckham.28Qratt.B9T,  and /DOf-noIc. 
The  principal  case  Is  distinguished  In  Snoddy  v. 
Haskins.  13  uratt.  US,  S70,  wbicb  case  holds  that  a 

tbe  persODal  estate  of  ber  bnsband  Is  not  a  pur- 
chaser for  value,  so  as  to  be  entitled  to  set  ap  the 
defence  of  purchaser  for  valne  witbout  notice.  It 
Is  also  distlngnlahed  In  Tamer  v,  Campbell,  I  Fat  & 
H.  leo,  an,  SSt.  Bnt  see  citing  the  principal  case 
McCne  v.  McCne,  41  W.  Va,  IM,  a  S.  E.  Hep.  081: 
/ool-noli  to  Wilson  v.  Bncbanan,  J  Gratt,  SS4:  /do(- 
nott  to  Hnotera  v.  Watte,  s  OratU  28.  See  generally, 
monographic  nolioa  "Frandnleat  aod  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris,  11 
OratU  M& 

JadldB]  Salaa-Sattlas  Aside- Partle*- What  AppcL 
lata  Canrt  May  LMk  ta.-On  this  subject,  see  princi- 
pal caae  cited  In  /ooi-nat*  to  Parker  v.  McCoy,  10 
Oratt.  DM:  /oot-noU  to  Buchanan  v.  Clark.  lOOratt- 
IM:  Burton  v.  Brown.  £2  Oratt.  It:  Londons  v. 
Echols.  17  OratL  l»:  Estill  v.HcCllnUc,  11  W.  Va,  4tS. 
See  monographic  not<  on  "Judicial  Sales"  apiiended 
to  Walker  v.  Page.  II  OratL  (BS. 
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satisfaction  of  his  demand  out  of  those  fnnds, 
which  are  accordingly  directed  by  the  court  of 
chancery  to  be  applied  to  that  purpose,  bnt  prove 
lOBUfflclent;  whereupon  the  creditor  flies  a  snp- 
plemenul  bin.  to  Bublect  certain  slaves  given  by 
the  decedentln  bis  lifetime  to  bis  daughters  (who, 
as  heirs,  are  parties  defendants  to  the  original 
bill):  In  their  answers  to  tbe  supplemental  bill. 
tbedaugbtersnotonlycoitrovert  the  claim  made 
by  that  bin,  but  Impeach  tbe  sale  of  the  real  es- 
tate, decreed  and  conflrmcd  by  the  court  on  the 
original  bill;  ou  appeal  by  tbe  creditor  from  a 
decree  dismissing  tbe  supplemental  bill.  Hbld. 
tbe  proceedings  upon  tbe  original  bill  are  also 
brought  up  to  this  conrt  by  the  appeal,  and  crrore 
In  those  proceedings  may  be  examined  and  cor- 

Appeal  from  a  decree  of  the  late  saperiM 
ourt  of  chancery  holden  at  Staunton,  Tbe 
record,  as  originallj  certified  to  this  court, 
presented  the  case  as  foUovre : 

In  December  1782,  George  Clendenin  and 
Geore:e  Huaton  executed  to  John  Mayo  jr, 
in  obligation  in  these  words:  "Know  all 
aen  by  theae  presents  that  we  George 
Clendenin  and  George  Huston,  one  of 
Greenbrier  county  and  the  other  of 
Rockingham  county,  are  held  "and 
firmly  bound  unto  John  Mayo  jr,  in 
the  just  quantity  of  thirty  thousand  pounds 
weight  of  inspected  crop  tobacco  v»ith  the 
casks,  inspected  at  Richmond  or  Manchester 
James  river,  or  Petersburg  on  Appo- 
mattox, and  not  more  than  twelve  months 
inspected  before  payment,  to  tbe  said  John 
Mayo,  his  certain  attorney,  his  heirs,  exec- 
utors or  assigns,  jointly  and  severally, 
firmly  by  these  presents,  sealed  with  our 
seals  and  dated  this  28th  day  of  December 
1782. 
Be  It  remembered  nevertheless,  that  if 
le  above  bound  George  Clendenin  and 
George  Huston,  either  or  any  of  their 
heirs,  executors,  administrators  or  assigns, 
shall  well  and  truly  pay  or  cause  to  be  paid 
lo  the  said  John  Mayo  jr.  his  certain 
attorney,  executors,  administrators  or  as- 
signs by  theae  presents,  in  the  just  sum  of 
fifteen  thousand  weight  of  crop  inspected 
tobacco  with  the  casks,  at  some  of  the  above 
mentioned  warehouses,  and  clear  of  inspec- 
tion, on  or  before  the  Ist  day  of  October  17S4, 
then  the  above  obligation  to  be  void,  or 
else  to  remain  in  full  force  and  virtue.  As 
ttness  our    hands  the  day  and   year  above 

Geo.  Clendenin  [SeBll 
G.  Huston  [Seal.]" 

On  the  23d  of  October  1786,  Mayo  assigned 
the  bond  to  William  Watts. 

Watts,  on  the  26th  of  August  1794,  com- 
menced an  action  in  the  district  court  at 
against  the  obligors,  but  an  en- 
~aa  made  on  the  writ  that  it 
executed  on  Huston  alone. 
A|;ainst  him  alone  the  declaration  was 
filed,  and  on  the  5th  of  September  1795  a 
verdict  was  found  against  him  on  the  plea 
of  payment,  and  judgment  entered  against 
him  for  30,000  pounds  of  inspected  crop 
tobacco  with  the  casks,  inspected  at  Rlch- 
or  Manchester  on  James  river,  or 
Petersburg  on  Appomattox,  and  not 
more  than  twelve  'months  inspected 
before  payment,  being  the  debt  in 
the  declaration  mentioned,  and  also  for  one 
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penajr  the  damag'es  aaaesaed  by  the  jury, 
and  the  coats ;  to  be  discharged  by  the  pay- 
ment of  15,000  weight  of  crop  inspected 
tobacco  with  the  casks,  at  some  of  the 
above  mentioned  warehouses,  and  clear  of 
inspection  charg'es,  with  interest  thereon 
after  the  rate  of  five  per  centum  per  annum 
from  the  1st    of  October  1784  till  paid,  and 


the  c 

A  ca.  aa.  being  issued  on  this  judgment,  it 
was  executed  on  Huston,  and  he  entered 
into  a  prison  bounds  bond.  The  executors 
of  Watts  brought  suit  on  the  bounds  bond 
against  Huston  and  his  sureties,  and  ob- 
tained judgment  therein  the  7th  of  April 
1800,  which  was  discharged  by  Huston  the 
29th  of  May  1800.  The  receipt  of  the  agent 
for  the  executors  of  WatU  bears  date  on 
that  day,  and  is  for  26,617  pounds  of  crop 
tobacco,  Petersburg  inspection,  in  full  of 
the  judgment. 

In  the  mean  time,  to  wit,  on  the  28th  of 
December  1794,  Clendenin  bad  executed  the 
following  power  of  attorney: 

"Know  all  men  by  these  presents  that  I 
George  Clendenin  of  the  county  of  Kan: 
whs  in  the  state  of  Virginia  do  constitute 
and  appoint  George  Huston  of  the 
of  Rockingham  in  the  state  aforesaid  mj 
true  and  lawful  attorney,  for  the  special 
purpose  of  making  sale  of  a  certain  tract 
or  parcel  of  land  with  the  appurtenances, 
any  part  thereof,  lying  and  being  in  ' 
county  of  Greenbrier,  containing  3000 
acres,  and  granted  to  me  by  grant  dated  the 
3d  day  of  November  1787,  and  the  money 
arising  from  such  sale  to  be  applied  by  the 
said  George  Huston  to  the  payment  of  a 
debt  due  by  me,  with  him  as  security,  to 
William  Watts  {assignee  of  John  Mayo)  of 
Botetourt  county  in  the  aforesaid  state,  for 
the  quantity  of  about  15,000  pounds  of  to- 
bacco, which  debt  became  payable  about 
12  years  since,  also  to  pay  the  interest  now 
due  and  that  may  hereafter  become 
140  *due  on  said  debt,  with  all  costs  that 
may  have  accrued  or  hereafter  may 
accrue  in  consequenceof  the  debt  aforesaid, 
as  also  all  costs  that  he  the  said  George 
Huston  may  Ije  at  in  conveying  the  said 
land  or  any  part  thereof  to  the  purchaser  or 
purchasers.  But  nevertheless  the  said 
George  Huston  is  not  to  sell  the  said  land 
or  any  part  thereof  for  a  lesser  price  than 
one  dollar  per  acre,  and  the  overplus  of  the 
money  arising  from  such  sale,  after  pay- 
ment of  the  debt,  interest  and  costs  afore- 
said, is  to  be  returned  by  the  said  George 
Huston  to  me.  my  heirs  and  assigns.  And 
I  the  said  George  Clendenin  doth  bind 
myself,  my  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents,  to  warrant 
and  defend  the  right,  title  and  possession 
of  the  said  land  with  the  appurtenances,  and 
every  part  thereof,    to   any   pei 
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whom  the  said  Huston  may  sell  as  afore- 
said, Bgainst  the  claim  or  claims  of  all  and 
every  person  or  persons  whatsoever.  In 
witness  whereof  I  have  hereunto  set  my 
haud  and  seal  this  28th  day  of  December  in 
the  year  of  our  lord  1794. 

George  Clendenin  (Seal.]" 
On  the  24tb  of  April   1798,    Huston   com- 
menced a   suit   in  chancery  in  the  county 
court  of  Kanawha,  against  Jemima  Clen- 
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denin  the  administratrix  of  George  Clen- 
denin, John  Meggs,  who  intermarried  with 
Parthenia  one  of  the  daughters  and 
heirs  of  the  said  George,  and  Cynthia 
and  Mary  Clendenin,  two  other  daughters 
and  heirs.  The  bill  of  Huston  set  forth  his 
entering  into  the  bond  before  mentioned 
as  surety  for  Clendenin,  the  execution  of 
the  power  of  attorney,  and  the  death  of 
Clendenin  before  any  sale  under  that 
power,  "by  which  circumstance  he  is  ad- 
vised that  the  powers  granted  unto  him 
by  the  said  Clendenin  cease  and  are  deter- 
mined; but  as  those  powers  were  given  to 
carry  into  execution  a  purpose  in  itself  just 
and    laudable,    and  as  it  is   conceived 

141  *be  bath  a  lien  on  those  lands  for  the 
purposes  aforesaid,    so   it  hath  been 

deemed  expedient  that  application  should  be 
made  to  this  court  for  assistance  and 
relief."  The  prayer  is,  that  the  court  will, 
by  its  decree,  order  and  direct  that  the  said 
Jemima,  Parthenia,  Cynthia  and  Mary 
revest  the  plaintiff  with  the  powers  for- 
merly granted  to  him  by  the  said  George, 
under  the  rules  and  restrictions  in  the  said 
powers  contained,  or  that  the  administra- 
trix, out  of  the  personal  estate  of  the 
decedent,  pay  the  amount  of  the  debt  with 
interest  and  costs,  or,  in  default  of  such 
payment,  that  the  court  will  anthorike  the 
plaintiff  to'  sell  and  dispose  of  the  premises 
aforesaid,  and  apply  the  moneys  arising 
from  the  sale  thereof  according  to  the 
direction  contained  in  the  letter  of  at- 
torney. The  widow  anawernl,  ''that 
having  fully  considered  the  bill  of  the 
plaintiff,  and  being  well  apprized  of  the 
circumstances  and  truth  therein  contained, 
she  prayed  the  aid  of  the  court  to  convey 
such  power  and  authority  aa  she  might 
have,  unto  the  plaintiff,  to  carry  into  exe- 
cution the  power  given  him  to  dispose,  sell 
and  convey  the  lands  therein  specified,  and 
for  the  purposes  and  under  the  regulations 
therein  mentioned  and  expressed."  Meggs 
and  wife  tiled  an  answer  under  their  hands 
and  seals,  the  purport  whereof  was,  that 
they  granted  and  renewed  to  Huston  full 
and  anSicient  power  to  dispose  of,  sell,  or 
cause  to  be  sold  the  tract  of  land,  according 
to  the  tenor  of  the  power  of  attorney,  and 
they  relinquished  their  title,  right  and 
claim  as  heirs.  On  the  11th  of  September 
1799,  the  following  decree  was  made :  "It 
appearing  to  the  court  from  the  answers  of 
Jemima  Clendenin  and  John  Meggs  and  his 
wife,  that  they  are  desirous  and  witling 
that  the  complainant  should  have  power 
and  authority  to  carry  into  execution  the 
powers  given  him  to  sell,  dispose  of  and 
convey  the  lands  therein  specified,  and  for 
the  purposes  and  regulations  therein  ex- 
pressed,   the   court  doth    order    and 

142  decree  the  same  "accordingly."     The 
cause  was  afterwards  continued   until 

the  10th  of  December  1807,  when  the  plain- 
tiff not  further  prosecuting,  on  the  motion 
of  the  defendants  it  was  ordered  that  the 
suit  be  dismissed,  and  that  the  complain- 
ant pay  to  the  defendants  their  costs. 
On  the  19th  of  December  1312,  another  suit 
was  commenced  by  Huston  in  the  superior 
court  of  chancery  holden  at  Staunton.  The 
bill  in  this  suit  sets  forth  the  discharge 
by  Huston  of   the   judgment   against    him. 
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thn  execution  of  the  power  of  attorney, 
the  death  of  Clendenin  before  sale,  the 
previous  anit  in  chancery,  the  nature  of 
the  answers  therein,  the  decree  authorizing 
the  plaintiff  to  sell  the  land,  and  the  dis- 
mieaion,  which  is  stated  to  have  been 
owing  to  the  negligence  of  the  plaintiff'e 
counsel.  The  bill  then  states  that  John 
'  Cantril  has  intermarried  with  Mary  Clen- 
deain,  and  become  the  administrator  de 
bonis   non   of   George    Clendenin's   estate, 

that Lamb     has    intermarried     with 

Cjntbia  Clendenin,  and  that  Meggs  the 
former  husband  of  Parthenia  is  dead,  and 
ahe  has  intermarried  with  Andrew  Bryant. 
It  alleges  that  there  U  considerable  per- 
sonal estate  in  the  hands  of  the  adminis' 
trator,  that  the  land  aforesaid  yet  remsini 
unsold,  and  that  other  lands  have  de- 
scended from  Clendenin.  Cantril  and  wife, 
Bryant  and  wife,  Lamb  and  wife,  and 
Jemima  Clendenin  are  made  defendants. 
The  bill  prays  an  account  of  the  personal 
assets,  and  satisfaction  of  the  plaintiff': 
claim  from  them,  if  sufficient,  if  not,  that 
the  land  specified  in  the  power  of  attorney, 
and,  if  necessary,  the  other  lands  descended, 
may  be  sold  for  its  payment. 

In  December  1614,  Cantril,  as  husband 
of  Mary  Clendeaio,  and  as  administratoi 
de  bonis  non  of  George,  filed  his  answer, 
setting  forth  his  marriag-e  in  November 
1803,  his  qualification  as  administ 
the  spring  of  1804,  the  insufficiency  of  the 
personal  estate  to  pay  the  decedent's  debts, 
and  the  various  parcels  of  real  estate.  Thic 
answer  of  Cantril  was  referred  to  and 
143  adopted  by  'his  wife,  and  by  Bryant 
and  wife,  in  the  answers  put  in  foi 
them  respectively. 

On  the  8th  of  December  1818.  the  chan- 
cellor decreed  that  unless  the  defendants, 
on  or  before  the  first  of  June  following, 
should  pay  to  the  plaintiff  the  sum  of  26,617 
pounds  of  crop  tobacco  with  the  casks,  with 
interest  thereon  from  the  29th  of  May  1800. 
the  marshal  of  the  Greenbrier  chancery 
court,  after  advertising  the  time  and  place 
of  sale  in  the  manner  specified  in  the 
decree,  should  sell  at  puhlic  auction  in  the 
town  of  Lewisburg  in  Greentirier  county 
the  said  tract  of  3000  acres  of  land,  requir- 
ing BO  much  of  the  purchase  money  to  be 
paid  ia  cash  as  would  defray  the  costs  and 
charges  of  sale,  and  bond  with  security  for 
the  payment  of  the  residue  into  court  on 
the  1st  day  of  the  term  next  after  the  sale 
should  be  made.  It  was  further  ordered 
that  an  account  be  taken  before  a  commis- 
sioner, of  the  real  and  personal  estate 
which  had  come  to  the  hands  of  the  defend- 
ants as  heirs  and  administrators  of  George 
Clendenin,  and  the  manner  in  which  the 
same  had  been  disposed  of.  By  a  subsequent 
order,  of  the  3d  of  July  1821,  the  commis- 
sioner was  directed  to  state  the  annual 
value  of  each  parcel  of  real  property 
descended  from  George  Clendenin  to  his 
beirs,  and  the  value  of  the  whole  interest 
in  such  property,  as  well  at  the  time  of  the 
order,  as  at  the  time  when  any  parcel 
thereof  might  have  been  disposed  of  by  the 
heirs,  or  any  of  them. 

The  commissioner  made  a  report  shewing 
the  assets  in  the  bands  of  the  administra- 
tor,   and  the   facts  in   relation    to  certain 
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slaves  given  by  Clendenin  in  his  lifetime 
to  his  children  by  deeds  of  gift.  His  re- 
port also  set  forth  the  real  estate  and  the 
value  thereof.  In  relation  to  the  tract  of 
3000  acres,  he  stated,  "that  from  600  to  1000 
acres  of  it  is  land  of  first  quality  for  that 
country,  and  if  sold  in  small  tracts  to  suit 
purchasers,  and  on  a  reasonable  credit, 
would  probably  produce  5  dollars  an  acre, 
but  the  balance  thereof  is  worth 
144  but  little."  This  'statement  was 
made  "as  well  from  the  answers  to 
interrogatories  propounded  by  him  to  the 
defendants  Cantril  and  Andrew  Bryant,  as 
the  answer  of  the  defendant  Cantril." 

Both  parties  excepted  to  the  report;  the 
third  of  the  plaiatiS's  exceptions  being, 
because  the  commissioner  had  not  charged 
the  administrator  with  all  the  slaves  in  the 
intestate's  possession  at  his  death,  the 
deeds  of  gift  under  which  they  were  claimed 
by  his  children  being  (as  the  plaintiff  con- 
tended) void  as  to  creditors. 

On  the  2Sth  of  July  1822.  the  court,  being 
of  opinion  that  the  true  balance  of  assets 
in  the  hands  of  the  administrator,  where- 
with he  was  properly  chargeable,  was  628 
dollars  77!^  cents  with  interest  from  the  Ist 
of  January  1817,  decreed  that  he  pay  the 
same  into  court.  At  the  same  time  the 
marshal  of  the  Greenbrier  chancery  court 
was  directed  to  proceed  to  execute  so  much 
of  the  decree  of  December  1818,  as  related  to 
the  sale  of  the  3000  acres  of  land.  In  rela- 
tion to  the  slaves  conveyed  by  the  deeds  of 
gift,  the  court  made  no  decree,  but  it  de- 
clared that  it  would  thereafter,  if  the 
plaintiff  desired  it,  give  him  leave  to 
amend  his  bill  for  the  purpose  of  charging 

The  marshal  of  the  Greenbrier  chancery 
court  reported,  that  on  the  22d  of  July  1823 
he  sold  the  3000  acres  of  land,  and  the 
plaintiff  Huston  became  the  purchaser, 
being    the   highest    bidder,  at  30  cents  per 

equal  to  900  dollars ;  of  which,  deduct- 

24  dollars  for  his  commission,  and  6 
dollars  for  the  printer's  charge,  there  was 
left  870  dollars  to  be  appli^  towards  the 
satisfaction  of  the  plaintiff's  claim. 

On  the  3d  of  July  1826,  the  death  of  the 
plaintiff    Huston    was    suggested,    and    by 


vived  i 


the  [ 


of  Philip  Pitman,  his    administrator. 

On  the  21st  of  July  1827,  on  the  motion  of 
the  plaintiffs,  leave  was  given  them  to  tile 
ipplemental    bill.      This    supplemental 
bill,  after  briefly  reciting  the    former 
'proceedings,  alleged   that  Clendenin 
in  his  lifetime  owned  a  large  number 
valuable     negroes,    which    with    other 
property  he  conveyed  away  to  his  children, 
or  to  persons  in  trust  for  them,  without  any 
valuable    consideration,    by  deeds   bearing 
date  subsequent    to  the    time   when  Huston 
became  his  surety.     It  specified  a  deed  exe- 
cuted by  Clendenin  to  his  brother  William, 
bearing  date    the  3d   of  May    1790,  convey- 
ing   two    negroes    and    four    cows    for   the 
benefit  of  Mary  Clendenin,  now  Mary  Can- 
tril.   It  averred   that  Clendenin   also  con- 
veyed two  other  negroes  to  Parthenia,  now 
the  wife  of  Andrew  Bryant,  and  two  others 
to  Cynthia,  now    the  wife  of  —    ■    ■  Lamb. 
And   it  charged    that   these  deeds  were  all 
made   by  Clendenin   in    fraud  of  his  just 
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creditors,  and  that  he  remained  in  posses- 
sioD  of  aald  slaves  and  otber  property  till 
hie  death,  when  they  were  claimed  and 
received  by  his  daughters  and  their 
bands  ander  the  deeds.  Cantril  and  « 
Bryant  and  wife,  L,amb  and  wife,  and 
William  Clendenin  were  made  defenda 
The  prayer  was,  that  the  deeds  mig'ht  be 
produced,  the  consideration  dicovered,  and 
the  negroes  with  their  increase  also  dii 
covered;  that  the  deeds  might  be  declared 
void  aa  to  the  complainaat;  and  that  the 
negroes  with  their  increase  might  be  sold 
to  satisfy  the  balance  due  to  Hnston' 
estate. 

To  this  supplemental  bill  there  was  filed 
a  plea,  demurrer  and  answer  for  Cantril 
and  wife,  and  a  like  plea,  demurrer  and 
answer  for  Bryant  and  wife.  The  plea  nas 
to  the  jurisdiction,  averring  the  nonresi- 
dence  of  the  defendants  within  the  Stauntor 
district;  and  blanks  in  the  bill  were  as- 
signed as  the  causes  of  the  demurrer. 

With  the  answers  were  exhibited  copies 
of  the  deeds.  Each  of  them  waa  stated  on 
its  face  to  be  in  consideration  of  the  love, 
good  will  and  affection  which  the  maker  of 
the  deed  bore  to  the  daughter  to  whom  the 
gift  waa  made.  To  Mary  was  given 
146  a  negro  man  *naTned  Kob,  about  23 
years  of  age,  a  mulatto  girt  called 
Daphne,  about  7  years  of  age,  and  4 
head  of  cows.  To  Cynthia  was  given  a 
negro  woman  named  Doll,  about  35  years  of 
age,  a  mulatto  boy  named  York,  9  yeara  of 
age,  and  about  4  head  of  cows.  And  to  Par- 
thenia  was  given  a  negro  boy  called  Peter, 
5  years  old,  a  negro  girl  called  Phcebe,  3 
years  old,  a  roan  mare,  and  4  milch  cows. 
In  each  deed,  after  the  property  was  men- 
tioned, were  the  following  words,  "de- 
scribed in  an  inventory  given  in  trast  for 
her  to  my  well  belovMl  and  favourite 
brother  William  Clendenin,  before  the 
signing  and  sealing  of  these  presents,  which 
inventory  is  signed  with  my  own  hand, 
and  bearing  even  date  with  this  my  deed  of 
gift;"  or  words  of  like  import.  The  deeds 
bore  date  the  3d  of  May  1790,  and  on  that 
day,  upon  the  motion  of  George  Clendenin, 
the  court  of  Kanawha  county  admitted  the 
same  to  record. 

Cantril  and  wife,  in  their  answer,  after 
objecting  to  the  jurisdiction  of  a  court  of 
equity,  insisted  tliat  the  deed  relied  on  by 
them  was  not  fraudulent.  They  state, 
that  the  grandfather  of  the  female  respond- 
ent gave  her,  when  of  very  tender  years, 
some  property,  which  went  into  the  posses- 
sion of  her  fether  for  her  benefit,  and  that 
property,  with  its  increase,  they  believe 
to  have  been  a  consideration  of  the  deed, 
as  well  as  the  consideration  mentioned 
therein;  that  at  the  time  of  making  the 
deed,  and  long  after,  Clendenin  had  prop- 
erty amply  sufficient  to  pay  all  hia  debts; 
that  the  respondent  Mary,  at  the  time  the 
deed  waa  made  to  her,  was  not  more  than 
about  7  years  old;  that  in  a  few  months 
after  the  deed  waa  made,  the  negro  man 
Rob  died;  that  though  the  said  Mary  lived 
with  her  father  until  his  death,  which  hap- 
pened early  in  1797,  yet  the  slave  Daphne, 
with  snch  of  the  other  property  as  remained, 
was  in  her  possession,  and  treated  by  her 
and  by  the  rest  of  the  family   as  her  own 


property :    and    they    rely   upon    the    stat- 
ute   of    limitations.      They     further 

147  'state  that  the    tract  of  land  sold  was 
of  more    than  sufficient  value  to  have 

paid  the  debt,  but  was  sacrificed  for  less 
than  one  third  of  its  value;  that  Huston, 
who  bought  it  in,  admitted  to  Cantril  that 
the  land  was  worth  at  least  one  dollar  per 
acre,  which  it  is  in  fact,  and  which  tbe 
affidavit  of  Archibald  Hutchinson  and  the 
papers  filed  in  the  original  suit  will  shew; 
and  they  submit  to  the  court  whether  it 
will  not  even  now  compel  the  complainants 
to  take  the  land  at  one  dollar  per  acre,  as 
stipulated  in  the  power  of  attorney,  or 
direct  a  new  sale  to  be  made  of  the  land, 
in  such  parcels  and  on  such  reasonable 
credits  as  might  suit  the  circumstances  of 
purchasers  in  tbe  county  where  the  land 
lies,  so  as  to  obtain  a  fair  price  for  the 
same.  The  answer  concludes  as  follows: 
"These  respondents  farther  say,  that  they 
have  always  understood  and  believed  that 
the  true  reason  of  making  the  deed  afore- 
said at  the  time  it  was  made,  was,  that  the 
country  at  that  time  was  infested  with 
Indians,  who  lurked  in  every  compr  to 
murder  the  inhabitants  of  these  widely  ex- 
tended forests,  and  in  this  state  of  uncer- 
tainty the  grantor  deemed  it  prudent  to 
make  such  division  of  this  property  among 
his  children  as  was  just  and  equitable. 
And  these  respondents  farther  say,  that  in 
consequence  of  the  pressing  necessities  of 
the  inhabitants,  part  of  the  stock,  they 
believe,  was  killed  and  eaten  by  the  family 
of  the  said  George  Clendenin  in  his  life- 
time. The  balance  waa  sold  by  the  widow, 
and  the  proceeds  appropriated  to  the  nse  of 
her  daughter  Cynthia.  After  the  death 
of  the  slave  Robert,  the  other  slave  Daphne 
was  raised  by  the  female  respondent,  and 
taken  by  her  to  the  state  of  Kentucky, 
whither  she  removed  about  the  year  1799, 
and  where  she  continued  to  reside  till  about 
the  fall  of  1803.  when  she  finally  re- 
turned to  Virginia  and  married  her  husband 
the  codefendant,  who,  at  considerable  ex- 
pense, went  to  Kentucky  and  brought  said 
slave  Daphne  and  her  infant  child  to 

148  Mason  county  "in  the  year  1805,  where 
be    now    lives.      The    child     (now    a 

man)  he  yet  has.  Daphne,  with  another 
infant  child,  tben  very  young,  he  sold 
about  1810  to  Andrew  Burks,  now  of  Kana- 
wha county." 

The  answer  of  Bryant  and  wife  is  nearly 
to  the  same  effect  as  that  of  Cantril  and 
wife.  It  states  that  mra.  Bryant  was 
about  10  or  11  years  old  at  tbe  time  the  deed 
to  her  was  made;  that  during  her  father's 
life  she  held  the  property  as  her  own,  and 
it  was  known  and  recognized  aa  such  by 
the  family. 

Archibald  Hutchinson,  whose  affidavit  is 
referred  to  in  Cantril's  answer,  made  oath 
that  he  had  a  tolerable  knowledge  of  the 
greater  part  of  the  tract  of  land  sold,  "and 
from  said  knowledge  he  does  t>elieve  that 
the  said  tract  is,  on  an  average,  worth  one 
dollar  per  acre,  and  so  informed  Huston  at 
the  time  of  said  sale,  and  he  does  believe 
that  if  said  land  was  laid  off  in  parcels  to 
suit  purchasers,  and  sold  on  short  credits, 
it  would  bring  at  least  that  sum." 

The  cause  came  on  to  be  heard   tbe   25th 
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of  Aug'ust  1630,  on  the  HUppletnental  bill, 
answers  thereto,  exhibits,  and  examination 
of  witnessee :  when  the  chancellor,  espi 
ing  the  opinion  that  the  deeds  of  gift  from 
Clendenin  to  bis  daughters  were  originally 
fraudulent,  but  were  made  good  by  the 
subsequent  marriage  of  the  donees,  which 
supplied  a  consideration,  decreed  that  the 
supplemental  bill  be  dismissed,  and  that 
the    parties     respectively    pay    their    own 

From  this  decree  Huston's  administra- 
tor appealed. 

The  cause  waa  first  argued  in  March  1836, 
by  Johnson  for  the  appellant,  and  Robinson 
for  the  appellees,  before  a  court  consisting 
of  Tucker,  P.,  and  Brooke,  Cabell,  Carr 
and  Brockenbrough,  J.  On  the  30th  of 
March    1836,  the    following   opinions    ' 

delivered  and  decree  entered. 
149  »BEOCKENBROUGH,  J,  The  bond 
executed  by  Clendenin  as  princlpali 
and  Huston  as  surety,  to  Mayo,  bears  date 
as  far  back  as  1782.  After  various  efforts 
made  by  the  creditor,  he  at  length, 
1800,  obtained  a  judgment  against  Huston 
the  surety,  who  paid  the  amount  of  tht 
debt  on  the  29th  of  May  ISOO.  The  supple- 
mental bill  by  which  Cantril  and  wife,  and 
the  other  daughters  of  Clendenin  and  tb< 
husbands,  were  made  parties,  was  filed 
the  2lBt  of  July  1827.  That  bill  seeks  to 
set  aside  certain  deeds  as  voluntary 
fraudnlent,  by  which  Clendenin  had 
veyed  some  slaves  to  his  three  infant 
daughters,  for  the  consideration  of  love  and 
affection,  which  deeds  were  admitted  tc 
record  as  early  as  May  1790.  If  the  plain- 
tiff  has  any  right  to  set  aside  those  deeds, 
and  to  subject  the  property  conveyed  by 
them  to  the  payment  of  Huston's  debt  due 
from  the  estate  of  Clendenin,  that  right 
accrued  at  least  as  early  as  May  1800,  more 
than  27  years  before  the  filing  of  the  sup- 
plemental bill;  and  the  defendants  rely  on 
the  lapse  of  time  as  a  bar  to   the    recovery. 

It  was  contended  by  the  appellant's  coun- 
sel, that  the  plaintiff's  action  did  not  ac- 
crue till  he  had  established  his  debt  against 
the  rightful  administrator;  and  as  an  ex- 
cuse for  not  making  this  demand  at  an 
earlier  period,  it  was  stated,  that  shortly 
after  it  was  ascertained  from  the  commis- 
sioner's report  what  was  due,  and  then  that 
there  was  not  a  sufficiency  of  other  assets 
to  discbarge  the  debt,  this  bill  was  tiled 
against  the  fraudulent  donees.  It  is  well 
established  at  law,  that  the  limitation  be- 
gins to  run  from  the  moment  that  the  cause 
of  action  accrues,  and  not  from  the  time 
that  it  is  ascertained  that  damage  has 
been  actually  sustained  by  the  breach  of 
contract.  Battley  &c.  v.  Faulkner  Ac,  3 
Barn.  A  Aid.  288;  5  Eng.  C.  L.  R.  288, 
and  Wilcox  Ac.  v.  Plummer's  ex'ors,  4 
Peters  172,  are  strong  cases  to  that  effect, 
and  I  see  no  reason  why  the  same  rule 
should  not  prevail  in  equity.  After  the 
enjoyment  of  the  property  for  37 
ISO  *jears,  and  27  years  after  the  right 
of  action,  if  any,  accrued  to  the 
pUintiff,  I  think  the  title  of  the  children 
ought  not  to  be  disturbed-  The  supple- 
mental bill  ought  not  to  have  been  allowed, 
and  was  property  dismissed. 
I  concur  with  my  brethren   in    the  opin- 


ion, that  as  the  bond  on  which  the  claim 
is  founded  does  not  bind  the  heirs  of  the 
obligors,  no  decree  can  b«  rendered  against 
the  children  of  Clendenin,  to  subject  to 
the  payment  of  this  debt  any  land  inher- 
ited by  them,  other  than  that  on  which 
Huston  acquired  a  lien  by  the  deed  in  the 
record  mentioned :  and  that,  by  the  very 
terms  of  that  deed,  Huston  was  bound  to 
allow  for  that  land  at  the  rate  of  one  dollar 

I  am  for  affirming  the  decree. 

CARR,  J.  The  original  bill  in  this  case 
was  filed  to  enforce  a  lien  on  a  tract  of 
land,  given  by  Clendenin  to  Hnston,  in 
the  form  of  a  power  of  attorney  to  sell, 
but  operating  as  a  mortgage  on  the  land. 
The  bill  was  filed  against  the  real  and 
personal  representatives  of  Clendenin,  and 
on  hearing,  the  court  decreed  a  sale  of  the 
land.  It  w-as  sold ;  and  the  report  of  the 
marshal  shewing  that  it  left  a  considerable 
part  of  the  debt  unpaid,  the  court  (without 
confirming  the  report,  as  I  understand  the 
record)  gave  leave  to  file  a  supplemental 
bill,  for  the  purpose  of  impeaching  three 
deeds  made  by  C'endenin  to  his  daughters, 
conveying  to  them  slaves  and  other  chat- 
tels, and  of  having  those  slaves  sold  to  pay 
the  residue  of  the  debt.  Without  acting 
finally  on  the  original  bill,  the  court  pro- 
ceeded to  hear  the  supplemental  bill,  and 
dismissed  it:  from  which  dismissal  this 
appeal  is   taken  by  the  plaintiff. 

I  think  this  dismissal  right,  for  several 
reasons.  In  the  first  place.  I  do  not  think 
that  under  the  aspect  of  the  case  at  the 
time,  the  court  ought  to  have  given  leave 
to  tile  the  supplemental  bill.  Here 
ISl  was  a  specific  subject  'pledged  for 
the  debt,  and  resorted  to  by  the  bill, 
and  until  that  was  fairly  exhausted  and 
shewn  to  be  insufficient,  there  was  no  need 
no  propriety  in  seeking  to  condemn 
other  property.  Now,  to  my  mind,  this 
specific  fund  tias  by  no  means  been  shewn 
to  be  insufficient;  on  the  contrary,  the  fact 
IS  to  be,  that,  properly  disposed  of,  if 
would  have  discharged  the  debt  and  left  a 
isiderable  surplus-  The  lien  on  the 
land,  dated  in  December  1794,  contains  a 
stipulation  between  the  parties  that  it 
should  not  be  sold  for  less  than  one  dollar 
acre.  This  is  prima  facie  evidence 
,  at  that  early  period,  the  parties 
thought  it  worth  that   price.     In    the   com- 

'  lioner's  report,  made  in  1821,  we  find 
representing  -'that  from  600  to  1000 
B  of  this  land  is  of  the  first  quality  for 
that  country,  and  if  sold  in  small  tracts 
and  on  a  reasonable  credit,  would  probably 
produce  five  dollars  per  acre ;  but  the  bal- 
ance thereof  is  worth  but  little."  This  re- 
port was  before  the  court  when  the  last 
order  of  sale  was  entered.  In  1822,  Archi- 
bald Hutchinson  makes  oath  that  he  is  well 
acquainted  with  the  land,  and  thinks  it 
worth  on  an  average  one  dollar  per  acre. 
And  yet,  in  July  1822,  this  whole  tract  is 
set  up  and  sold  in  a  lump,  and  bought  in 
by  Hnston  the  plaintiff  at30cents  per  acre, 
making,  to  be  credited  to  the  decree,  870 
dollars  only;  whereas,  if  it  had  been  sold 
according  to  the  suggestions  of  the  com- 
missioner, 800  acres  of  It  would  probably 
have  brought  4000  dollars.     I  feel  satisfied 
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that  if  this  monstrons  sacriflce  had  been 
brought  to  the  notice  of  the  chancellor,  he 
would  have  ordered  a  resale;  thU  being 
etrong-lj  prajed  for  in  the  answers  to  the 
BUpplemeDtal  bill,  and  in  itself  most  rea- 
sonable and  proper.  But  the  report  seems 
never  to  have  come  under  his  notice:  the 
subsequent  proceeding's  are  wholly  taken 
up  with  the  case  made  bj  the  supplemental 
bill,  answers  and  evidence,  ending  with 
the  dismission  of  that  bill,  from  which  the 
appeal  is  taken. 

152  *I  think  this  dismission  correct,  in 
the  second  place,  on  the  ground  taken 

by  the  chancellor ;  that  the  deeds  from 
Clendenin  to  hisdaughtere,  though  in  their 
origin  voluntary,  and,  while  they  continued 
so,  assailable  by  creditors,  yet  became,  by 
the  marriage  of  those  daughters,  deeds  for 
a  valuable  consideration,  and  from  the 
dates  of  their  marriages  the  daughters  and 
their  husbands  became  purchasers  for  a 
valuable  consideration,  liable  to  no  cred- 
itor of  their  father  who  had  not,  before  such 
marriage,  obtained,  by  judgment  or  other- 
wise, a  specific  lien  on  the  property.  That 
a  deed  voidable  may  be  rendered  valid  and 
effectual  by  matter  ex  post  facto,  is  an 
undeniable  proposition,  and  as  old  as  the 
Btatute  of  Marlbridge.  (See  2  Inat.  111.) 
In  Frodgers  v.  Langham,  1  Sid.  133,  a 
conveyance  was  made  in  trust  for  an  only 
daughter  for  21  years,  to  the  intent  that 
the  profits  before  her  marriage  should  be 
applied  to  her  maintenance,  and  if  she 
married  with  her  father's  consent,  then 
in  trust  for  her  during  the  rest  of  the  term. 
The  court  held  that  the  deed  to  the  daugh- 
ter was  voluntary,  and  would  have  been 
void  against  the  defendant,  a  subsequent 
purchaser  for  valuable  consideration,  if  the 
marriage  had  not  intervened;  but  when 
that  took  effect,  the  deed  ceased  to  be  vol- 
untary, and  became  supported  by  a  valuable 
consideration  which  was  unimpeachable, 
inasmuch  as  the  marriage  was  an  advance- 
ment to  the  daughter,  and  the  husband  was 
induced  (though  that  fact  does  not  appear 
in  the  case)  by  the  prospect  of  this  provi- 
sion. The  cases  of  Kirk  v.  Clark,  Prec.  in 
Ch.  275.  and  East  India  Co.  v.  Clavell,  Id. 
377,  are  to  the  same  effect,  except  that  in 
these  the  marriage  was  had  with  notice  bj 
the  husband  of  the  deed,  and  in  the  first 
such  notice  was  presumed.  In  Brown  v. 
Carter,  5  Ves.  862,  lord  Alvanley  reviews 
all  the  cases,  and  considers  that  proof  of 
notice  of  the  settlement  before  the  marriage 
is  not  material.  He  saya,  "The  lady  had 
a  right,  the    children    have   a  right, 

153  *to   have  it   considered    that    he    had 
the  estate  which  he  appeared  to  have. 

Therefore  I  am  of  opinion,  though  it  does 
not  appear  that  the  friends  of  the  wife  did 
speculate  upon  this  and  take  it  into  consid- 
eration, it  must  be  presumed  they  did  act 
upon  it,  and  the  husband  has  not  a  right 
now  to  disturb  it."  In  the  case  of  George 
V.  Milbanhe.  9  Ves.  190,  air  Ralph  Mil- 
banke  had  a  power  of  appointment  of 
j£5000.  to  be  raised  under  a  trust  term,  and 
if  he  failed  to  appoint,  then  to  his  execu- 
tors. In  pursuance  of  this  power,  he 
directed  that  £SO0.  should  be  paid  to  his 
natural  son  Mark  Milbanke,  and  the  rest  of 
the  j£5000.  he  appointed   in   favour  of   his 


natural  children  and  their  mother.  Mark 
Milbanke  (soon  after  the  death  of  sir  Ralph) 
in  consideration  of  £A00.  paid  him  by  G. 
and  P.  assigned  to  them  the  ^500.  charged 
on  the  trust  in  his  favour.  Sir  Ralph  died 
in  debt;  and  this  bill  was  filed  by  a  spe- 
cialty creditor,  also  administrator  with  the 
will  annexed,  to  have  the  ^£5000.  or  so  much 
as  was  not  well  appointed  and  disposed  of 
by  sir  R.  in  his  lifetime,  raised  and  paid 
to  the  plaintilT.  Lord  chancellor  Bldon 
said,  it  was  too  clear  for  argument,  that 
the  ,£;4500.  appointed  to  the  woman  and 
children  was  part  of  the  personal  assets  of 
sir  R.  applicable  to  the  payment,  of  his 
debts,  they  being  volunteers;  but  as  to  the 
^500.  after  a  careful  examination  of  the 
cases,  he  concludes  thus;  "This  is  an  as- 
signment, in  equity  merely,  of  a  sum  of 
money.  But  the  question  would  be,  whether 
the  general  creditors  have  a  better  equity 
than  a  purchaser  of  this  specific  part  of  the 
estate,  having  paid  his  money?  And  I 
think  his  the  better  equity.  The  son,  as 
a  volunteer,  would  hold  it  against  every 
one  but  creditors ;  and  the  question  is 
whether,  being  not  a  volunteer  but  a  pur- 
chaser, creditors  having  no  specific  charge 
upon  this  property  have  as  good  an  equity? 
I  think  they  have  not."  In  his  review  of 
the    cases,  lord  Bldon    makes    this   remark 

upon  Prodgers  v.  Langham:  "In  the 
154      case  in   Siderfin,    the   settlement  "is 

expressed  to  be  by  covin.  The  reason 
is  stated  is  this,  that  though  a  voluntary 
feoffment  is  bad  as  between  the  creditor  and 
the  feoffee,  yet  it  is  good  as  between  the 
feoffer  and  feoffee ;  and  therefore  the  latter, 
if  prior,  shall  hold  against  the  subseqaent 
feoffee  of  the  feoffor.  The  consequence  is, 
that  the  feoffment  of  the  voluntary  feoffee 
is  good  against  creditors."  In  Sugden  on 
Vendors,  ch.  XVI,  {  1,  part  III,  (american 
edi.  of  1836,  vol.  2,  p.  198,  9,)  the  author, 
having  laid  down  the  rule  that  a  deed 
merely  voluntary  or  fraudulent  in  its  crea- 
tion, and  voidable  by  a  purchaser,  may 
become  good  by  matter  ex  post  facto,  pro- 
ceeds to  cite  the  cases  I  have  quoted,  and 
remarks,  "If  a  voluntary  grantee  gain 
credit  by  the  conveyance  to  him,  and  a 
person  is  induced  to  marry  him  on  account 
of  such  provision,  the  deed,  though  void  in 
its  creation  as  to  purchasers,  will,  on  the 
marriage  being  solemnized,  no  longer  re- 
main voluntary,  as  it  was  in  its  creation, 
but  will  be  considered  as  made  upon  valua- 
ble consideration.  And  it  is  to  be  in- 
ferred" (he  adds)  "from  a  late  decision" 
(referring  to  Brown  v.  Carter)  "that  though 
it  does  not  appear  that  the  friends  of  the 
wife  did  speculate  upon  the  provision  and 
take  it  into  consideration,  yet  it  must  be 
presumed  that  they  did  act  upon  it;  and  it 
cannot  afterwards  be  disturbed."  In  Sterry 
v.  Arden,  1  Johns.  Ch.  R.  261,  chancellor 
Kent  remarks,  "The  marriage  was  a  valu- 
able consideration  which  fixed  the  interest 
in  the  grantee  against  all  the  world ;  she  is 
regarded  from  that  time  as  a  purchaser, 
and  as  much  so  as  if  she  had  then  paid  an 
adequate  pecuniary  consideration.  It  has 
been  a  principle  of  long  standing',  and  uni- 
formly recognized,  that  a  deed  voluntary 
or  fraudulent  in  its  creation,  and  voidable 
by  a  purchaser,  may  become  good  by  matter 
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ex  post  facto.     It  ia  the  constant  langaag'e 
of  the  books  and  of  the  courts,  that   a   vol- 
untary deed  is  made    Rood  by  a    subsequent 
marriag'e;  and  marria^^e    has  always 

155  l>een  held  *to  be  the   highest  consid- 
eration  in   law.     Co,  Litt.  9  b.     The 

cases  do  not  require  that  the  settlement 
should  have  been  made  with  a  vien  to  any 
particular  marriage;  it  in  sufficient  that 
the  settlemeDt  was  afterwards  known  to 
third  persons,  and  was  one  probable  in- 
ducement to  the  subsequent  marriag-e. 
Indeed,  in  Brown  v.  Carter,  lord  Alvaiiley 
did  not  think  it  very  material  to  prove  that 
the  marriagfe  was  even  made  with  notice 
of  the  voluntary  settlement,  as  the  knowl- 
edge of  the  circumstances  of  the  party,  and 
the  induc«ment,  were  to  be  presumed." 
See  12  Johns.  Kep.  536,  where  this  case,  on 
appeal,  was  unanimously  affirmed;  Spencer, 
J.,  delivering  a  most  able  opinion. 

The  three  deeds  in  the  case  before  us 
seem  to  have  been  ordered  to  record  in  open 
court,  in  Kanawha,  on  the  day  of  their 
date  (Mar  3,  1790},  upon  the  motion  of  the 
grantor, — a  circumstance  calculated  to 
give  them  much  publicity;  and  it  cannot 
be  reasonably  doubted  that  gentlemen  in- 
clined to  address  these  ladies  would  in  some 
way  get  notice  of  them.  We  know  too  that 
on  the  death  of  the  grantor  the  slaves  were 
taken  into  the  separate  possession  of  the 
daughters,  and  never  inventoried  aa  the 
property  of  their  father.  The  daughters 
were  all  married  after  this,  and  of  coarse 
with  the  slaves  in  their  possession,  and 
their  deeds  of  record.  How  can  it  be 
doubted  that  their  husbands  had  a  knowl- 
edge of  these  notorious  and  open  facts  be- 
fore their  marriages? 

It  was  said,  however,  that  this  defence  of 
the  marriage,  and  ita  operation  as  a  pur- 
chase for  value,  was  not  pleaded,  nor  any 
way  put  in  issue.  It  is  true  there  ia  no 
plea,  nor  any  formal  defence  on  this 
ground ;  but  the  facts  are  all  stated  and  not 
at  all  contested— indeed  stated  in  the  bill 
itself.  It  was  further  insisted  that  Ckn- 
denin,  when  he  made  these  deeds,  was  not 
in  a  situation  in  which  he  could  have  made 
a  marriage  settlement  in  favour  of  his 
daughters  that  would  have  been  valid,  and 
therefore  that  the  deeds  could  not    be 

156  validated   by     *the   subsequent    mar- 
riages.     I    cannot   admit   either   the 

poaition,  or  the  consequence  deduced  from 
it.  What  was  the  situation  of  Clendenin 
when  he  made  these  deeds?  We  hear  of  no 
debt  but  that  to  Huston,  and  he  was  a  cred- 
itor at  large;  or  rather,  there  was  no  debt 
even  to  him,  but  a  liability  only,  which  did 
not  become  a  debt  until  ten  years  after- 
wards, when  he  paid  the  money  as  surety. 
Will  it  be  said  that  if,  at  the  date  of  the 
deeds,  Clendentn  had  sold  bona  fide  and  for 
a  valuable  consideration  every  slave  he 
had,  Huston  could  have  disturbed  such  sale? 
And  what  is  a  settlement  of  slaves  or  other 
property  upon  a  child  in  consideration  of 
marriage,  but  a  aale  for  a  valuable  consid- 
eration? Is  not  marriage  the  highest  con- 
sideration, the  most  favoured?  I  have 
always  seen  it  so  laid  down.  Co.  Lit.  9  b.  ; 
IBro.  P.  C.  244;2Id.S96;  Mitford's Plead. 
(4th  edi.)  278.  But  let  us  take  the  case 
actually  before  us— the  case  of  these  deeds. 


Could  Huston  have  set  them  aside?  Never 
while  he  was  a  creditor  at  large;  and  he 
was  no  creditor  till  he  paid  the  debt  as 
surety,  which  was  not  till  1800.  He  must 
then  have  gotten  a  judgment  and  sued  out 
execution  before  he  could  iile  a  bill  to  im- 
peach them.  Instead  of  this  course,  he 
preferred  to  take  a  lien  on  the  3000  acre 
tract,  then  by  his  own  admission  an  ample 
aecurity  for  the  engagement  into  which  he 
had  entered  as  the  surety  of  Clendenin. 
Thia  lien  indeed  was  given  to  enable  him 
to  aell  the  land  and  meet  the  debt,  and  thus 
save  himself  from  paying  any  thing  out  of 
his  own  pocket;  and  if  he  had  used  due 
diligence,  it  would  seem  that  he  might 
have  effected  thia ;  for  he  received  the 
power  of  attorney  in  1794,  and  Clendenin 
did  not  die  till  1797.  But  be  this  as  it  may, 
after  taking  this  security,  what  had  he  to 
do  with  Clendenin's  personal  estate?  Could 
he  tie  it  up  in  any  way?  Assuredly  not. 
He  stood  merely  as  a  surety  bound  for  a 
debt  and  holding  in  his  hands  ample  coun- 
ter security.     While  he  occupied   this 

157  ground,  *Clendenin   died;  his  daugh- 
ters came    into    actual    possession   of 

the  slaves,  and  married.  This  event,  aa 
the  cases  tell  us,  <'fixed  the  Interest  of  the 
grantees  against  all  the  world;  from  this 
moment  they  must  be  taken  as  purchasers, 
and  as  much  so  aa  if  they  had  been  paid 
an  adequate  pecuniary  consideration." 
This  seema  to  me  a  complete  defence 
against  the  claim  set  up  in  the  supple- 
mental bill;  for  surely  if,  at  the  times  of 
the  marriages,  the  slaves  had  been  sold  to 
a  purchaser  for  their  value  in  money,  Hus- 
ton could  never  have  disturbed  those  sales. 
I  am  also  of  opinion  that  the  statute  of 
limitations  ia  a  bar  to  the  claim:  but  I 
have  been  ao  tedious  upon  the  points 
already  discussed,  that  I  refer  myself  en- 
tirely to  the  view  my  brother  the  president 
has  taken  of  this  point,   and   the   cases   he 

TUCKKR,  P.  In  this  case,  Huston,  the 
surety  of  Clendenin,  having  paid  off  the 
debt  after  Clendenin's  death,  claimed  to  be 
substituted  to  the  rights  of  the  bond  cred- 
itor against  his  heirs  and  personal  repre- 
sentatives. His  right  to  be  so  aubstituted 
cannot  be  conteated,  and  is  not  denied. 
But  having  failed  to  make  his  debt  out  of 
the  personal  estate  in  the  hands  of  Clen- 
denin's administrator,  and  the  lands  in  the 
hands  of  his  heirs,  the  appellant,  the  ad- 
ministrator of  Huston,  filed  a  supplemental 
bill,  with  a  view  to  subject  to  bis  demand 
some  slaves  and  other  property  in  the 
hands  of  Clendenin's  daughters,  which  he 
conveyed  to  them  in  1790,  in  fraud,  as  it  i» 
alleged,  of  his  creditors,  and  of  Huston  in 
particular. 

The  first  defence  set  up  bv  Cantril  and 
others  against  thia  demand  is,  that  the  court 
has  no  jurisdiction  of  the  subject.  The 
court  of  chancery,  however,  very  properly 
thonght  otherwiae,  and  proceeded  to  con- 
sider the  case  upon  another  point,  on  which 
it  gave  judgment  against  the  plaintiff 
by  dismissing    the    bill.     This    was, 

158  *that  although  the   deeds   from  Clen- 
denin to  his  daughters   were    fraudu- 
lent   in    their    inception,    they   were  made 
good    by    the  subsequent    marriage  of    the- 


II  LEIGH 


Virginia  Rbpoxts,  Annotated. 


is9-iei 


daug-hters.  That  such  would  have  been  the 
effect  of  a  marriage  settlement  cannot 
qnestioned.  Whether  the  mere  mai 
TigMa  of  the  husband  vrould  render  valid 
an  anterior  fraudulent  conveyance,  la  a 
broader  question,  npon  which  I  do  not  feel 
prepared  to  pronounce,  though  the  author- 
ities indeed  seem  to  sustain  the  proposition. 
Sterry  V.  Arden,  1  Johns.  Ch.  Rep.  261; 
Roberts  on  Fraud.  Conv.  503,  508.  Nor  do 
I  think  it  necessary  to  decide  another  q 
tion  that  has  been  made.  It  la  contended 
that  if  a  fraudulent  donee,  or  any  other 
who  holds  an  estate  subject  to  a  charge, 
partb  with  it  so  as  to  withdraw  it  from  the 
power  of  the  creditor,  the  donee  becomes 
personally  liable  for  the  demand. 
Ferrarsv.  Cherry,  2Vern.  384.  If  so,  then 
it  is  said  the  femes  covert  here  became,  by 
the  discharge  of  the  property,  debtors  to 
its  value,  and  the  husbands  have  taken 
them  and  their  property  with  that  burden. 
Without,  however,  touching  this  question, 
or  that  upon  which  the  chancellor  dismissed 
the  bill,  I  am  satisfied  it  was  properly  dis- 
missed on  other  grounds. 

The  defendantsare  charged  on  thegroand 
of  a  fraudulent  conveyance  executed  37  years 
anterior  to  the  exhibition  of  this  charge 
against  them,  the  fraudulent  grantor  hav- 
ing also  been  dead  nearly  30  y«ara  before 
this  assault  upon  his  memory.  There  are 
.  two  grounds  on  which  the  charge  of  fraud 
rests:  first,  that  the  conveyance  was  vol- 
untary and  without  consideration ;  secondly, 
that  possession  did  not  accompany  the  deed. 

As  to  the  first,  I  cannot  think  it  sus- 
tained by  any  thing  that  appears  in  the 
cause.  It  is  not  every  voluntary  convey- 
ance to  a  wife  or  child  that  is  to  be  taken 
to  be  fraudulent.  I  admit  it  is  said  that 
as  to  creditors  a  voluntary  conveyance  is 
prima  facia  fraudulent.  George  v.  Mil' 
banke,  9  Ves.  194.  But  such  a  con- 
159  veyance,  made  *by  a  person  not  at 
all  indebted,  is  certainly  neither  fraud- 
ulent nor  void  as  to  subsequent  creditors, 
and  the  better  opinion  seems  to  me  to  be, 
that  although  the  grantor  may  be  some- 
what indebted,  yet  if  he  be  not  embarrassed, 
or  so  greatly  indebted  as  to  afford  evidence 
of  fraudulent  intent,  the  deed  shall  not  be 
held  void  as  to  subsequent  creditors.  Hop- 
kirk  v.  Randolph,  2  Brock.  R.  132.  It  can- 
not be  sustained  against  antecedent 
creditors  indeed,  according  to  the  opinion 
of  very  able  judges,  though  others  have 
thought  otherwise.  In  the  case  of  Salmon 
V.  Bennett,  1  Day's  Connect.  Hep.  N.  S.  p. 
525,  the  chief  justice  is  reported  to  have 
said  that  "if  there  be  no  fraudulent  Intent, 
and  the  grantor  be  in  prosperous  circum- 
stances, unembarrassed,  and  not  consider- 
ably indebted,  and  the  gift  a  reasonable 
provision  for  a  child,  leaving  ample  funds 
unincumbered  for  the  payment  of  the 
grantor's  debts,  the  voluntary  conveyance 
to  the  child  will  be  valid  against  existing 
debts."  In  these  sentiments  I  fully  coo- 
cur,  believing  them  to  be  the  true  exposi- 
tion of  the  proviso  of  our  statute  which 
excepts  from  its  operation  conveyances 
upon  good  consideration  and  bona  fide.  If 
therefore  the  case  required  it,  I  should 
think  it  proper  to  look  into  this  doctrine 
thoroughly,  and  to  suggest  to  my  brethren 


the  propriety  of  settling,  once  f  jr  all, 
whether  it  really  be  the  law  of  this  land 
that  no  man  can  make  a  valid  gift  to  a 
child,  or  settlement  upon  his  family, 
which  shall  prevail  against  subsiating 
creditors,  whatever  may  be  his  wealth  or 
his  unembarrassed  condition.  But  that 
question  does  not,  I  think,  necessarily  arise 
in  this  case,  athongh  the  full  handed  situa- 
tion of  Clendenin  when  he  made  the  gifts 
might  bring  him  within  the  principles  of 
the  decision  of  Salmon  v.  Bennett,  ad 
although  the  actual  and  apparently  volun- 
tary execution  of  an  instrument  giving 
a  lien  for  the  debt  on  3000  acres  of  land, 
satisfactorily  proves  the  fairness  and  bona 
fides  of  Clendenin  throughout  these   trans- 

160  'Without  Vesting    the  case   on  these 

points,  the  length  of  time  which  has 
elapsed  since  the  gift  to  the  daughters,  is, 
in  my  estimation,  an  insuperable  barrier 
to  the  investigation  of  the  alleged  fraud  in 
the  conveyances.  There  is  no  principle 
more  cherished  in  a  court  of  eqnity  than 
that  which  reprobates  the  entertainment  of 
stale  and  antiquated  claims.  An  equi- 
.ble  claim  of  20  years  standing  is  now  con- 
sidered as  barred  by  length  of  time;  and  if 
the  principle  be  just  in  relation  to  ac- 
counts and  equities  where  there  is  no  fraud 
alleged,  it  is  still  more  just  and  proper 
where  fraud  is  charged  upon  a  defendant. 
It  in  not  reasonable  that  after  the  lapse  of 
37  years  a  party  should  be  called  upon  to 
answer  to  such  a  charge,  unless  it  has 
been  kept  from  view  by  his  own  cunning 
ind  contrivance.  2  8ch.  &  Lef.  634;  2 
Sq.  Ca.  Abr.  10,  pi.  11.  It  has  been 
strongly  and  truly  said,  indeed,  that  no 
time  will  prevent  the  "unkennelling  of 
fraud  r"  but  the  pursuit  must  be  prompt, 
or  it  will  prove  unsuccessful.  It  is  not 
reasonable  to  call  upon  a  party  to  explain  a 
transaction,  when  the  evidences  of  its 
fairness  may  have  been  swept  intooblivion 
by  the  lapse  of  more  than  the  third  of  a 
century.  I  am  of  opinion  that  the  rule 
established  both  at  law  and  in  equity, 
which  requires  the  party  who  charges  the 
fraud  to  proceed  within  a  given  time  after 
its  discovery,  is  a  just  and  proper  rule, 
equally  demanded  by  policy  and  a  fair  anal- 
ogy to  the  statute  of  limitations,  and 
equally  applicable  to  cases  of  constructive 
fraud  as  to  cases  of  actual  fraud.  I  shall 
content  myself  with  a  simple  reference  to 
i  of  the  cases  on  this  subject,  without 
ing  extracts  from  them;  though  the 
remarks  of  the  chancellor,  2  Sch.  ft  Lef. 
633-639,  are  strikingly  opposite  to  this 
.  Bree  v.  Holbech,  2  Doug.  656;  3  P. 
Wms.  143;  4  Bro.  P.  C.  (by  'Tomlin)  163; 
2Sch.  &  Lef.  607;  Mitford's Plead.  212;  (4th 
269;)  2  Eq.  Ca.  Abr.  10,  pi.  11,  and  4 
Leigh  474,  where  the  cases  are  cited  by 
the  bar  in  the  argument. 

*Naw  in  this  case  the  conveyances 
were  made  by  the  father  to  bis 
daughters  37  years  before  the  charge  of 
fraud  is  brought  forward,  and  30  years 
after  Clendenin  himself  was  In  his  grave. 
not  alleged  in  the  bill  that  the  fraud 
was  recently  discovered,  nor  is  it  possible 
so  to  conceive.  The  deeds  of  gift  were 
recorded,  and  upon  the  death  of  Clendenin 
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in  1797,  hia  children  took  posaeBsioa,  and 
part  of  the  property  st  least  naa  carried  out 
of  the  itate.  If,  as  the  law  presumeB,  the 
creditor  truats  hia  debtor  upon  the  faith  of 
the  property  which  he  sees  in  hia  poaaea- 
sion,  we  must  take  It  that  the  creditor  here 
knew  that  Clendeain  lired  and  died  in  the 
con  tinned  possession  of  this  pmpertj, 
which  he  looked  to  for  the  satisfaction  of 
hia  debt,  and  that  immediately  upon  hia 
death  that  property  waa  removed  from  the 
bands  of  his  personal  repreaentative,  and 
claimed,  held  and  eloig-ned  by  his  children 
aa  their  own.  Presaed  aa  Huston  was  by 
this  claim, ^committed  aa  he  was  to  close 
cnstody,  and  breaking'  jail  aa  hia  only 
meana  of  liberation,  it  ia  acarcely  credible 
that  he  ahould  not  have  diligently  scru- 
tinized the  state  of  Clendenin's  property. 
and  asserted  his  claim  to  charg-e  these 
stavea  at  an  earlier  period,  had  he  not  been 
conacious  that  the  transaction  waa  fair  and 
meritoriouB.  Cantril,  in  his  answer,  a1- 
legea  that  there  waa  a  valuable  considera- 
tion for  the  gift  to  his  wife.  Thirty-seven 
years  ago  thia  might  perhaps  have  been 
proved,  though  it  would  be  wonderful  in- 
deed if  to  this  late  day  the  testimony  aa  to 
that  fact  has  been  preserved.  I  am  thsre- 
fore  of  opinion  that  it  ia  now  too  late  to 
question  the  transaction,  and  that  after 
such  a  lapse  of  time  it  must  be  taken  to 
have  been  unimpeachable. 

This  view  of  the  case  applies  vrith  not 
leaa  force  to  the  second  ground  of  fraud  al- 
leged in  the  bill,  namely,  the  fraudulent 
retaining  of  poaseaaioa  by  the  grantor  in 
the  deeds.  That  might  have  been  ac- 
counted for  37  years  ago,  in  various 
ways,  however  difBcult  it  may  be  to 
162  'explain  it  now.  IVhat  right  could 
Cantril's  wife  (then  a  small  child] 
throw  upon  the  transaction?  In  hia  life- 
time, Clendenin  might  have  shewn  that 
there  was  a  valuable  consideration  for  the 
gift,  in  which  case  the  retaining  poasea- 
sion  by  him  for  hia  children  would  have 
been  held  good,  according  to  the  case  of 
Braxton  v.  Gaines  &  others,  4  Hen.  & 
Munf.  151.  But  at  this  late  day,  aucb  proof 
cannot  be  expected,  and  it  would  be  unrea- 
sonable to  demand  it.  It  cannot  be,  that 
such  a  fact  can  be  made  the  subject  of  eit- 
amlnation  at  any  period  however  remote. 

It  ia  aaid,  however,  that  there  ia  no  man- 
ner In  which  the  party  sued  as  executor  de 
son  tort  can  protect  himself  at  law  from 
the  creditor's  claim  by  relying  on  the  lapse 
of  time.  I  cannot  assent  to  this.  In  the 
scanty  materials  which  the  books  afford 
upon  this  subject,  the  question  does  not 
seem  to  have  occurred,  nor  does  there  ap- 
pear to  be  any  precedent  of  a  plea  of  the 
statute  in  such  a  case.  I  do  not  think 
such  a  plea  could  be  sustained.  But  when, 
to  the  plea  of  no  executor,  the  plaintiff  re- 
plies that  the  defendant  has  taken  posses- 
sion of  the  goods  of  the  decedent,  the  issue 
ia  made  up  on  the  question  whether  they 
are  indeed  his  goods;  and  on  the  trial  of 
that  question,  after  a  great  lapse  of  time 
and  an  uninterrupted  possession  of  the 
property,  it  would  be  competent  and  proper 
(or  the  court  to  instruct  the  jury,  that  they 
might  and  ought  to  presume  the  delivery 
of  poaseaaioa,  or  an  adequate  excuse  for  ila 


nondelivery.  This  principle  of  presump- 
tion from  length  of  time  has  not  been  con- 
fined to  the  case  of  a  bond  or  a  mortgage: 
it  has  been  extended  even  to  the  presump- 
tion of  a  deed  or  a  patent,  and  among  us, 
to  the  new  and  unprecedented  case  of  a 
presumed  compliance  with  the  requisitions 
of  our  law  against  the  importation  of  slaves 
into  this  commonwealth  from  adjoining 
states.  George  v.  Parker,  *  Rand.  659.  It 
is  a.    principle   of   universal    applica- 

163  lion,  and  essential  to  the  'protection 
of  all  rights   which   have   been   long 

and  uninterruptedly  enjoyed.  The  right  to 
this  protection  cannot  depend  upon  the 
form  of  action  which  the  plaintiff  may 
select.  It  must  avail  the  defendant,  in 
some  form  or  other,  in  every  suit  which 
may  be  instituted  againat  him,  asaailing  a 
right  which  he  has  held  without  question, 
until  the  evidence  of  its  validity  has  been 
lost  by  the  lapae  of  time. 

For  these  reaaons  I  am  of  opinion  that 
the  supplemental  bill  was  properly  dia- 
miaaed,  and  indeed  that  it  ought  never  to 
have  been  permitted  to  be  filed. 

"The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  dismissing  the  supple- 
mental bill:  but  the  court  ia  of  opinion 
that  the  heirs  of  the  obligors  in  the  bond 
from  Clendenin  and  Huston  to  John  Mayo 
jr.  ia  the  proceedings  mentioned,  not 
being  bound  to  the  obligee,  they  are  not 
bound  to  Huston  the  surety  who  paid  the 
debt  and  seeks  to  be  subrogated,  except 
under  some  specific  lien  which  may  have 
been  given  upon  the  lands;  and  the  in- 
strument giving  the  lien  in  thia  case  pro- 
viding expressly  that  the  lands  shall  not 
be  aold  for  a  less  price  than  one  dollar  per 
acre,  the  said  Huston  or  his  representatives 
cannot  avail  themselves  of  this  lien,  unless 
they  or  aome  other  person  will  give  an 
average  of  one  dollar  per  acre  for  every 
acre  in  the  tract.  Therefore  it  is  decreed 
and  ordered  that  the  said  decree  dismiss- 
ing the  supplemental  bill  be  affirmed," 
with  costs  to  the  appellees.  And  cause 
remanded  to  the  circuit  court  of  Augusta, 
"with  directions  to  aet  aaide  the  decree 
directing  a  sale  of  the  land,  and' to  direct  a 
resale  on  the  conditions  above  mentioned, 
and  also  to  set  aside  so  much  of  the  decrees 
as  directed  an  account  of  the  other  real 
estate  of  Clendenin  which  descended  to  his 
heirs;  and  to  be   proceeded    in    to   a    final 

164  •This    decree     was     subsequently, 
during  the   same   term,    set   aaide  on 

the  motion  of  the  appellant:  and  on  his 
further  motion,  and  suggestion  of  diminu- 
tion in  the  record  sent  to  this  court,  a 
writ  of  certiorari  was  awarded;  upon  the 
return  of  which  it  appeared,  that  in  the 
transcript  of  the  record  originally  certified, 
the  following  proceedings  had  been 
omitted — 

On  the  18th  of  June  1823,  it  waa  ordered, 
on  the  motion  of  the  plaintiff,  that  if  he 
should  become  the  purchaser  of  the  land 
directed  to  be  sold  by  the  former  decree, 
the  bond  and  security  for  the  purchaae 
money,  required  by  that  decree,  might  be 
dispensed  with  by  the  marshal,  who  was 
required  to  receive  the  hid  of  the  plaintiff 
without  such  bond  and  security. 
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On  the  20th  of  December  1S23,  on  the 
motion  of  tb«  defendantt  bj  their  counsel, 
and  by  consent  of  the  plaintiff,  it  was  or- 
dered as  folloira :  "that  the  marshal  of  the 
superior  court  of  chancery  holden  at  Lewis- 
bnrg,  at  any  time  before  the  next  term, 
at  the  request  of  the  defendants  and  at 
their  proper  costs  and  charges,  malie  sale 
of  the  lands  in  the  proceedings  mentioned, 
in  such  lots  or  parcels  as  the  said  defend- 
ants may  direct,  for  ready  money,  haviaK 
advertised  the  time  and  place  of  such  sale 
in  such  manner  as  directed  by  the  decree 
made  in  this  cause,  or  for  such  time  and  ir 
such  manner  as  the  defendants  may  direct. ' ' 
But  it  was  understood  and  agreed  ''that 
the  plaintiff  shall  beat  liberty  at  the  next 
term  to  take  the  benefit  of  such  sale  or 
sales,  if  he  tbinlcs  proper,  provided  the 
whole  land  shall  sell  for  less  than  the 
amount  due  to  him,  and  if  the  whole  prod- 
uct of  all  sales  shall  not  be  equal  to  the 
amount,  the  said  marshal  shall,  instead 
of  receiving  the  amount  of  the  respective 
purchases  from  those  who  shall  become  the 
highest  bidders.,  in  money,  take  bonds  with 
sufficient  security  from  them  respectively, 
to  pay  the  sums  of  money  due  from 
165  them,  when  their  titles  "shall  be 
confirmed  by  the  decree  of  this  court, 
and  not  otherwise."  And  it  was  further 
ordered,  by  consent  of  the  parties,  "that 
the  present  cash  prices  of  crop  tobacco  in 
the  Petersburg  market  shall  be  the  standard 
by  which  the  sum  due  to  the  plaintiff  shall 
be  ascertained,"  and  that  certain  persons 
of  the  city  of  Richmond  should  determine 
such  price,  that  is  to  say,  determine  at 
what  price  the  quantity  of  tobacco  due  to 
the  plaintiff  could,  at  the  date  of  the  order, 
be  purchased  in  the  Petersburg  market. 

The  following  certificate  of  three  mer- 
cantile firms  of  Petersburg  was  filed  in  the 
cause:  "We  hereby  certify  that  a  parcel  of 
Petersburg  passed  tobacco  might  have  been 
purchased  in  this  market  about  the  28th 
of  December  last,  say  from  10  to  35,000 
pounds,  at  3  dollars  and  50  cents  per  hun- 
dred pounds.  Petersburg,  31st  day  of 
March  1824." 

On  the  24th  of  July  1824,  by  consent  of 
the  parties,  the  privileges  granted  the  de- 
fendants by  the  order  made  on  the  20th  of 
December  1823,    were    continued    until    the 

To  the  marshal's  report,  and  to  the  sale 
made  by  him,  the  defendants  excepted  on 
two  grounds:  1st,  because  the  land  was  sold 
in  Greenbrier,  and  not  in  Nicholas,  the 
county  in  which  it  lay;  2dly,  because  the 
marshal  did  not  furnish  proof  that  the  req- 
uisitions of  the  decree  directing  the  sale 
had  been  complied  with. 

On  the  19th  of  July  1827,  the  cause  came 
on  to  be  heard  on  the  marahal's  report,  and 
the  defendants'  exceptions  thereto ;  when 
the  court  overruled  the  exceptions,  con- 
firmed the  report,  and  decreed  that  the 
marshal  convey  the  land  to  the  heirs  of 
George  Huston  deceased. 

The  cause  was  again  argued  in  April 
1840,  by  Johnson  for  the  appellant  and 
Leigh  for  the  appellees,  before  a  court  con- 
sisting of  Tucker,  P. ,  and  Brooke,  Cabell, 

Parker  and  Stanard,  J. 
166         *Tbe    questions    mainly    discussed 


les-ier 

at  the  bar,  though  not  decided  by  the 
court,  were,  1.  Whether,  supposing  that  the 
deeds  from  Clendenin  to  bis  daughters 
were  voluntary  and  fraudulent  as  to  cred- 
itors, the  donees  can  avail  themselves  of 
the  statute  of  limitations  as  a  defence 
against  the  claim  made  by  the  supplemental 
biit?  2.  Whether,  under  the  circumstances 
of  this  case,  the  lapse  of  time,  considered 
independently  of  the  statute,  will  operate 
as  a  bar  of  the  claim?  On  the  first  of  these 
questions,  the  following  authorities  were 
cited  and  examined:  Roberts  on  Fraud. 
Conv.  593;  Hawes  v.  Leader.  Cro,  Jac, 
270;  S.  C.  Yelv,  1% ;  Stamford's  case,  2 
Leon.  223;  Bethell  v.  Stanhope,  Cro.  Elii. 
810;  Stoke's  case,  3  Leon.  57;  Sead's  case, 
5  Co.  34a;  Anonymous,  1  Salk.  313; 
Anonymous,  Dyer  256a ;  11  Vin.  Abr. 
Executors,  F.  a.  pi.  9,  p.  219;  13  Id.  Fraud. 
C.  pi.  5,  p.  517;  1  Roll.  Abr.  C.  1,  pi.  3,  p. 
S49;  Edwards  v.  Harben,  2  T.  R.  587; 
Pierce  v.  Turner,  5  Cranch  154;  Chamber- 
layne  &c.  v.  Temple,  2  Rand.  384;  1  Wil- 
liams on  Bx*ors,  pt.  1,  bk.  3,  ch.  5,  p.  136, 
9,  141,  2;  2  Saund.  on  Plead.  5,  6,  8,  9, 
[507,  510,)  104,  [642,  3]  ;  Raatall's  Entries,  p. 
322;  Osborne  V.  Rogers,  1  Wms.  Saund.  264. 
and  note  2,  p.  265;  Duppa  v.  Mayo,  1  Wms. 
Saund.  282,  and  note  2,  p.  283;  1  Chitt. 
Plead.  422 ;  2  Id.  105,  note  a.  ;  3  Id.  941,  2,  and 
notes  1.  m.  n.  o.  ;  3  Id.  1162,  3 ;  2  Rob.  Prac. 
251,  2,  and  cases  there  cited;  Rice  v.  White, 
4  Leigh  474;  Western  v.  Cartwright,  2  Eq, 
Ca.  Abr.  10,  pi.  11 ;  Booth  v.  Earl  Warring- 
ton, 4  Bro.  P.  C.  (by  Tomlins)  p.  163; 
South  '  Sea  Company  v.  Wymondaell,  3  P. 
Wms.  143;  Blam  v.  Bass's  ex'ors,  4  Munf. 
301;  Garland  v.  Enos,  4  Munf.  504;  Spots- 
wood  V.  Dandridge  Sec,  4  Hen.  Sc  Mnnf. 
139;  11  Vin.  Abr.  Executors,  F,  a.  4,  pi. 
1,  2,  p.  223.  The  cases  referred  to  on  the 
second  question  were  the  following:  Hil- 
lary v.  Waller,  12  Vea.  266-7;  Prevost  v. 
Gratz  &c.,  6  Wheat.  481;  Ricard  v.  Wil- 
liams, 7  Wheat.  59,  109,  115;  Carr's  adm'r 
&c.  V,  Chapman's  legatees,  5  Leigh  164; 
Hayes  &c.  v.  Goode  &c.,  7  Leigh  452. 
167  "Another   question    argued    by    the 

counsel  was,  3.  Whether  the  deeds 
from  Clendenin  to  his  daughters  were  in 
truth  fraudulent  as  to  Huston?  But  this 
point  also  was  left  undecided   by  the  court. 

The  other  questions  discussed  were, 
4.  Whether  the  ground  on  which  the  chancel- 
lor dismissed  the  supplemental  bill, 
namely,  that  the  deeds  were  made  valid  by 
the  subsequent  marriage  of  the  donees, 
was  correct?  5.  Whether,  upon  this  appeal 
from  the  decree  dismissing  the  supple- 
mental bill,  the  original  bill  and  the  pro- 
ceedings thereon  were  properly  examinable 
by  the  court?  And  if  so,  6.  Whether  the 
obligation  executed  by  Clendenin  and  Hus- 
ton to  Mayo  bound  the  heirs  of  the  obli- 
gors? 7.  Whether  the  letter  of  attorney 
from  Clendenin  to  Huston  was  revoked  by 
the  death  of  the  grantor;  or  operated,  not- 
withstanding that  event,  as  a  lien  in  equity 
on  the  land  which  Huston  was  thereby  em- 
powered to  sell? 

On  the  fourth  question,  the  authorities 
referred  to  were  those  cited  in  the  opinion 
of  Carr,  J.,  (delivered  on  the  first  argu- 
ment of  this  case;) — on  the  fifth  question. 
Madden  v.  Madden's  ex'ors,    2  Leigh  377; 
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Lomax  V.  Picot,  2  Rand.  247,  and  the 
other  casea  cited  in  2  Eob.  Pract.  433, --on 
tbe  sixth  question,  3  Bac.  Abr.  Heir  and 
Ancestor,  F.  p.  453-9,~and  on  the  seventh 
question,  Paley  on  Agency,  p.  133,  [p. 
186,  2d  american,  3d  London  edi.  :1  Clay- 
ton V.  Favrcett's  adm'ra,  2  Lei|;h  19;  Hunt 
V.  Rousmaniere's  adm'ra,  8  Wheat.  174;  1 
Peters  1,  and  Lepard  v,  Vernon,  2  Vea.  4 
Beam.  51. 

STANARD,  J.  The  propriety  of  the 
decree  dismissing  the  supplemental  bill  de- 
pends on  the  solution  of  the  following  qnes- 

Were  the  conveyances  made  by  Clendenin 
in    trust    for  his  daug-btera    fraudulent    in 

respect  to  existing  creditors? 
168         *If  they    were,    has    the    property 

conveyed  by  them,  or  the  responsi- 
bilities therefor,  been  discharged  by  the 
statute  of  limitations  acting  on  the  posses- 
sion of  the  property,  and  on  the  appellant's 
right  of  action  ag'ainst  the  donees,  and 
thereby  protecting  the  donees'  rights 
therein  from  the  appellant's  claim',  or  by 
the  marriage  of  the  donees  supplying  a 
valuable  consideration,  and  thereby  giving 
validity  to  the  conveyances;  or  by  the 
length  of  time  that  elapsed  since  the  claim 
of  the  appellant  accrued,  and  before  the  as- 
sertion of  it  against  the  donees  by  the  sup- 
plemental bill? 

I  have  no  doubt  that  the  conveyances 
were  fraudulent  in  respect  to  the  existing 
creditors  of  Clendenin  whose  claims  can- 
not be  satisfied  without  a  resort  to  the 
property  conveyed  thereby;  and  the  fullest 
proof  that,  at  the  time  those  conveyances 
were  made,  Clendenin  had  ample  property 
(exclusive  of  that  so  conveyed)  to  pay  all 
his  debts,  would  not  protect  the  donations 
from  the  claims  of  the  then  existing  cred- 
itors. I  fully  assent  to  the  doctrine  de- 
duced by  chancellor  Kent  in  the  case  of 
Reade  v.  Livingston,  3  Johns.  Ch.  R.  481, 
from  the  many  cases  on  the  subject,  upon 
a  careful  review  of  them;  which  doctrine 
is  thus  stated  by  him:  "The  conclusion 
to  be  drawn  from  the  cases  is,  that  if  a 
party  be  indebted  at  the  time  of  the  vol- 
untary settlement,  it  is  presumed  to  be 
fraudulent  in  respect  to  auch  debts,"  (that 
is,  debts  existing  at  the  time  of  the  settle- 
ment) "and  no  circumstance  will  permit 
those  debts  to  be  afFected  by  the  settlement, 
or  repel  the  legal  presumption  of  fraud. 
'The  presumption  of  law  in  this  case  does 
not  depend  upon  the  amount  of  debt,  or 
the  extent  of  the  property  in  the  settle- 
ment, or  the  circumstances  of  the  party. 
There  is  no  such  line  of  distinction  set  up 
or  traced  in  any  of  the  cases.  The  attempt 
would  be  embarrassing  if  not  dangerous  to 
the  rights  of  creditors,  and  prove  an  inlet 
to  fraud.  The  law  therefore  wisely  dis- 
ables the  debtor  from  making  any 
voluntary  settlement  of  his  estate  to 
169  'stand  in  the  way  of  existing  debts. 
This  is  the  clear  uniform  doctrine  of 
the  cases."  Such  too  is  the  doctrine  of  the 
court  of  appeals  in  the  case  of  Cham 
layne  Ac.  v.  Temple,  2  Rand.  384. 

My  opinion  further  is,  that  the  property 
and  the  reaponaibilities  therefor  were  not 
discharged    in    either    of  the    modes  sug- 
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It  has  been  a  concessum  in  tbe  argutnent, 
that  a  party  holding  property  under  a  vol-, 
nntary  conveyance  which  may  be  avoided 
by  a  creditor  of  the  grantor,  may,  on  the 
death  of  the  grantor,  be  sued  by  the  cred- 
executor  de  son  tort.  On  the  as- 
sumption that  such  suit  may  be  brought, 
the  limitation  applicable  to  suits  for  the 
recovery  of  personal  property,  it  is  con- 
tended, is  applicable  in  this  case,  and  com- 
snces  to  run  from  the  time  such  action 
ight  be  brought ;  and  when  time  has 
elapsed  sufficient  to  protect  the  adverse 
possession  of  personal  property  from  a  suit 
to  recover  it,  that  time  consummates  the 
title  of  the  donee  in  respect  to  the  creditor, 
and  the  donee  no  longer  holds  the  property, 
chargeable  in  respect  of  it,  as  execu- 
.  son  tort.  To  this  I  cannot  assent. 
The  liability  as  executor  de  son  tort  does 
ibject  the  party  toan  action  of  detinue 
ver  by  the  creditor:  the  liability  is  to 
ction  that  the  creditor  might  have 
against  the  rightful  executor— the  action 
of  assumpsit  or  debt,  if  on  a  simple  con- 
tract, of  debt  if  on  a  specialty  or  judgment: 
\A  having  incurred  a  liability  to  such  ac- 
jus,  the  only  limitation  by  which  he 
n  protect  himself  from  such  liability  is 
that  which  applies  to  the  action  to  which 
liable.  The  claim  of  the  appellant 
could  not  have  be'm  barred  by  the  statute 
of  limitationa,  and  the  statute  cannot  give 
protection    to    the    appellres. 

2ndly.  The  marriage  did  not  supply 
valuable  consideration,  giving  valid- 
ity to  the  voluntary  conveyance, 
0  *and  exonerating  the  donees  from 
the  responsibility  that  existed  pre- 
ous  to  the  marriage.  The  title  that 
to  a  husband  in  the  personal  prop- 
[  his  wife,  by  force  of  the 
right,  haa  not  the  stability  and 
itrength  of  that  of  a  purchaser  for  valuable 
consideration.  The  husband  is  invested, 
by  force  of  the  marital  right,  with  tbe 
rights  of  property  that  his  wife  may  have 
had  in  the  personalty  that  he  reduces  to 
posaession.  His  rigiits  in  such  property 
are  measured  by  hers.  If  acquired  by  her 
by  covin,  and  that  covin  be  secret,  she 
might  pass  a  good  title  to  a  purchaser  for 
valuable  consideration  without  notice;  but 
the  marital  right  would  not  protect  tbe 
property.  A  secret  trust,  or  an  unrecorded 
mortgage,  wbich  would  not  protect  it  from 
the  claim  of  auch  purchaser,  would  certainly 
not  be  defeated  by  the  marital  right.  Mar- 
riage is  an  absolute  gift  to  the  husband  of 
all  tbe  goods  and  persona!  chattels  and 
estate  which  the  wife  was  actually  and  ben- 
eficially seized  or  possessed  of  at  that  time 
in  her  own  right,  and  of  such  other  goods 
and  personal  chattels  as  came  to  her  during 
marriage.  1  Roper  on  Husband  and  wife, 
p.  169.  The  husband  is  not  a  purchaser  of 
the  personal  chattels  of  the  wife.  7  Ves. 
174.  Again,  the  wife,  at  the  time  of  her 
marriage,  was  liable  to  the  action  of  tbe 
creditor.  Her  marriage  cannot  per  se  ab- 
solve her  from  that  action.  If,  by  force  of 
the  marriage,  the  title  in  the  property  be 
so  changed  as  to  protect  it  from  specific 
charge,    more   certainly    would  a  sale  of  it 
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by  the  donee,  for  valuable  coneideration, 
to  ■  purchaser  withoat  notice,  hare  that 
effect.  Yet  in  the  latter  case  it  would 
hardly  be  pretended  that  the  donee,  by  sell- 
ing the  property  in  respect  to  which  she 
was  chargeable  as  executrix  de  son  tort, 
would  absolve  herself  from  such  liability. 
In  either  view  the  liability  to  the  creditor 
■WMtJd  continue, 

3dly.  The  lapse  of  time  should  not  deprive 
the    appellant    of    redress.      It    was 

171  proper  for  the  appellant  to  'seek  sat- 
isfaction  out   of    the    estate    of   the 

debtor,  rather  than  attempt  to  obtain  it  out 
of  the  property  conveyed  to  the  doaees. 
If  he  could  have  sued  at  law,  charging  the 
donees  as  executors  in  their  own  wrong,  I 
think,  with  the  appellant's  counsel,  that 
proof  of  the  insuRicieticy  of  Clendenin'a 
estate  to  pay  his  debts,  unless  aided  by 
the  property  conveyed  to  the  donees, 
formed  an  indispensable  part  of  his  case. 
The  creditor  resorting-  to  a  court  of  equity 
mig-ht  have  made  the  donees  parties;  but 
this  he  could  not  have  done  so  effectuallj, 
unless  he  had  charged  that  Clendenin's 
estate,  unaided  by  the  property  conveyed 
to  the  donees,  was  inadequate  to  satisfy 
his  claim.  Without  such  an  allegation,  it 
would  not  appear  that  he  was  hindered  or 
defrauded  by  the  conveyances,  and  that  they 
were  therefore  void  as  to  him;  and  the 
donees  might  have  demurred.  Now,  at  the 
time  the  suit  was  instituted,  there  was  every 
probability,  according  to  the  view  the  par- 
ties look  of  the  liabilities  of  Clendenin'a 
eatate,  that  it  woilld  prove  adequate;  up  to 
the  order  confirming  the  sale  of  the  land  ; 
it  was  not  ascertained  to  be  inadequate, 
and  during  this  time,  the  creditor  was 
seeking  to  get  satisfaction  out  of  the  sub- 
ject that  in  equity  ought  to  have  been 
primarily  charged  for  the  protection  of  the 
donecft.  Though  the  creditor  might,  on 
the  suggestion  of  the  insolvency  of  Clen- 
denin's estate,  have  made  the  donees  par- 
ties, he  was  not,  against  hiaown  belief  and 
the  ostensible  probabilities  of  the  case, 
bound  to  do  so,  at  the  hazard  of  being  sub- 
jected to  costs  to  the  donees,  as  I  suppose 
he  would  have  been,  had  the  result  shewn 
(as  he  had  reason  to  expect  it  would  do) 
that  Clendenin's  estate  was  not  insolvent, 
and  his  claim  been  satisfied  out  of  that 
estate  without  touching  the  donations. 
The  responsibility  of  the  donees  in  equity 
was  secondary  and  eventual,  and  the  time 
consumed  in  the  attempt  to  fix  the  charge 
on  and  procure  satisfaction  out  of  the 
estate  primarily  chargeable,  and  which 
waa      believed        to       be      adequate, 

172  "cannot     be    computed     in    order    to 
sustain    the  objection    founded  on  the 

lapse  of  time,  which  operates  only  aa  evi- 
dence of  satisfaction,  or  of  abandonment 
or  acquiescence.  The  donees  cannot  com- 
plain that  that  effort  was  made.  It  was 
necessary  to  fix  the  title  of  the  creditor  to 
a  decree  against  them;  and  though  they 
might  have  been  made  parties  at  an  earlier 
date,  had  the  creditor,  against  the  proba- 
bilities of  the  case,  thought  proper  to 
hasard  the  suggestion  that  Clendenin's 
estate  was  Insolvent,  yet  that  fact  not  be- 
ing ascertained  or  believed,  the  creditor 
was    not  bound    to    suggest    it,  and  coi 


quently  not  bound  to  make  the  donees  par- 
ties at  that  time.  I  know  of  no  case,  or 
doctrine  deducible  from  analogies,  which 
would  justify  the  discharge  of  an  eventual 
responsibility,  on  the  length  of  time  con- 
sumed in  the  diligent  pursuit  of  satisfaction 
from  the  fund  primarily  chargeable.  Were 
an  executor  to  assent  to  and  deliver  lega- 
cies without  leaving  funds  to  satisfy  debts, 
the  creditors  might  embrace  the  legatees  in 
a  auit  against  the  executor,  by  making  that 
suggestion.  Yet  it  never  has  been  sup- 
posed that  if  the  creditor  pursues  his  claim 
against  the  executor,  and  at  the  end  of  a 
t^ions  litigation  it  is  ascertained  that  be 
has  not  assets  or  ability  to  pay  the  debt, 
the  time  consumed  in  thia  pursuit  could  be 
used  to  repel  the  suit  against  the  legatees, 
instituted  within  reasonable  time  after  such 
abortive  pursuit.  I  forbear  to  extend  the 
argument  in  support  of  my  opinion  that 
the  supplemental  bill  ought  not  to  have 
been  dismissed,  as  the  other  judges,  on 
different  grounds,  dissent  from  it. 

The  resulting  questions  are.  1st.  Can  the 
court,  on  this  appeal  from  the  dismission 
of  the  supplemental  bill,  examine  the  pre- 
vious decrees,  and  correct  them  if  they  be 
erroneous?  and  2dly.  If  this  can  be  done, 
are  those  decrees  erroneous? 

The  cases  referred  to  in  2  Rob.  Prac.  433, 
leave  no  doubt  that  the  first  question  must 

be  answered  in  the  affirmative. 
173  *The    solution    of     the    second   de- 

pends on  the  effect  of  the  power  of 
attorney,  and  of  the  obligation  of  the  bond 
given  by  Clendenin  to  Mayo. 

The  obligation  of  the  bond  does  not,  in 
my  opinion,  extend  to  the  heirsof  the  obli- 
gor, and  the  creditor  therefore  cannot 
charge  the  real  estate,  unless  the  power  of 
attorney  has  given  him  a  lien  on  the  3000 
acres  mentioned  in  it. 

The  case  of  Hunt  v.  fiousmaniere's 
adm'ra,  8  Wheat.  174,  which  has  been  rec- 
ognised by  this  court  in  the  case  of  Clavton 
V.  Fawcett's  adm'rs,  2  Leigh  19,  is.  I 
think,  sound  law,  though  in  this  case  I  apply 
it  with  the  more  reluctance,  seeing  that  by 
it  the  creditor  will  be  deprived  of  a  security 
which  he  and  the  court  below,  and  one  at 
least  of  the  defendants,  supposed  to  exist. 
Assenting  to  the  law  of  that  case  after  the 
fullest  deliberation,  the  result  is  that  the 
power  of  attorney  expired  with  the  life  of 
Clendenin,  and  gave  no  lien  after  his 
death. 

The  decree  therefore  for  the  sale  of  the 
3000  acres  of  land  was  erroneous,  and  all 
proceedings  under  it  must  be  set  aside,  the 
land  restored  to  the  heirs  of  Clendenin, 
the  conveyance  of  the  marshal,  made  on  the 
confirmation  of  the  sale,  cancelled,  and  a 
release  or  reconveyance,  with  special  war- 
ranty, by  Huston  or  those  claiming  under 
him  as  heirs,  devisees  or  grantees,  decreed 
to  be  made  to  the  said  heirs   of  Clendenin. 

BROOKE,  J.  I  concur  with  the  presi- 
dent in  the  opinion  he  is  about  to  deliver; 
and  I  concur  also  in  the  opinions  of  judge 
Carr  and  judge  Brockenbrough.  (delivered 
on  the  first  argument  of  this  case)  upon 
the  act  of  limitations.  That  act,  aa  regards 
slave  property,  has  been  often  applied  to 
the  right  as  well  as  the  remedy.  Five 
years  possession  has  been  held  not  only  to 
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protect  the  right  of  a  defendant,  but  to  en- 
title a  plaintifF  to  recover  ttie  slaves,  even 
against  one  having  a  prior    title.     In    the 

case  before  us,  to  hold  that  such  a  poS' 
174      session  will  *not  protect  the  property 

against  the  creditor  of  the  donor, 
would  be  to  prefer  the  right  of  the  creditor 
to  the  right  of  the  true  owner;  which  I 
think  would  be  (where  there  is  no  lien  on 
the  property)  to  prefer  the  less  to  the 
greater  right,  and  violate  the  object  of  the 
act  of  limitations;  especiallj  in  a  case  in 
which  the  rights  of  the  defendants  accrued 
more  than  27  jears  before  the  filing  of  the 
bill. 

TUCKER,  P.  I  have  carefully  reconsid- 
ered this  case,  and  reexamined  the  opinion 
I  delivered  at  the  former  hearing  (to 
which  I  beg  leave  to  refer),  and  I  find  no 
reason  to  depart  from  the  conclusion  at 
which  I  then  arrived.  My  mind  has  been 
fortified  in  the  belief  that  a  fraudulent 
donee,  sued  at  law  as  executor  de  son  tort, 
cannot  protect  himself  by  the  statute  of 
limitations  by  way  of  plea,  but  that  he  may 
do  so  by  moving  an  instruction  to  the  jury 
to  presume  from  lapse  of  time  that  every 
thing  was  fair.  For  if,  to  the  plea  of  ne 
nnques  executor,  the  plalntifF  replies  that 
the  defendant  had  administered  by  taking 
possession  of  the  property  of  the  deceased, 
the  question  at  once  arises  whether  it  was 
the  decedent's  estate,  and  this  would  de- 
pend upon  the  question  whether  the  convey- 
ance impeached  was  or  was  not  fraudulent; 
and  in  the  decision  of  this  question  a  jury 
ought,  after  great  lapse  of  time,  to  presume 
every  thing  to  have  been  right.  And  if 
the  donee  could  so  protect  himself  at  law, 
it  would  seem  a  fortiori,  that  where,  as  in 
this  case,  the  length  of  time  is  relied  on 
in  equity,  he  should  receive  its  protection. 
It  is  perfectly  well  settled  that  in  case  of 
actual  fraud  the  statute  of  limitations  is  a 
good  bar,  both  at  law  and  in  equity,  or 
rather  it  operates  as  such  in  equity  by  anal- 
ogy to  its  effect  at  law.  Why  then  should 
a  mere  constructive  fraud,  implied  from 
transactions  oftentimes  most  praiseworthy 
and  amiable,  be  denied    the  protection  of  a 

principle  which  has  been  established 
17.1      by  the  legislature,    and   'followed  by 

the  chancellors,  for  the  purpose  of 
protecting  rights  long  uninterruptedly  en- 
joyed, and  for  discountenancing  that  great- 
est mischief  to  the  republic,  the  hunting 
up  and  the  assertion  of  stale  and  antiquated 
claims?  I  cannot  perceive;  and  I  am  there- 
fore of  opinion  that  s  party  may  protect 
himself  by  length  of  time,  from  the  attempt 
to  charge  him  as  a  fraudulent  donee.  Ir 
this  case  I  am  satisfied  that  Huston  might, 
as  early  as  1800,  after  he  paid  the  debt, 
have  instituted  his  action,  either  at  law  oi 
in  equity,  against  the  appellees  as  fraudu- 
lent donees,  if  they  were  really  such,  and 
that  of  course  the  lapse  of  time  should  be 
computed  from  that  period.  If  so,  27  years 
elapsed  before  the  institntioo  of  the  pres- 
ent proceeding,  which  for  the  first  time 
puts  the  defendants  upon  the  proof  of  the 
fairness  of  a  transaction  37  years  old,  with 
the  circumstances  of  which  they  cannot 
reasonably  be  supposed  to  have  any  ac- 
quaintance.   Though  the  deeds  are  appar- 


tly  voluntary   upon  their  face,  yet  parol 
evidence    would   be  admissible   to  prove  a 
valuable  consideration  to  support  them,  and 
rebut    the   fraud.     Sugden  on    Vendors  473, 
erican  edi.    of    1836.    vol.    2,    p.    200) ; 
Chapman  v.    Emery,    Cowp.    278.     Now    if 
might    be   established  by  evidence,  it 
may  be  presumed  from  lapse  of  time,  which 
ipplies  the  place  of  evidence. 
With  these  views,    I    am  still    of  opinion 
affirm    the    decree    in   the  supplemental 
use.     But  some  other  questions  have  been 
pressed  upon  me,    which  I  waived  upon  the 
former    hearing    as    unnecessary  to  be    de- 
cided, but    which  it  seems  desirable  to  pro- 
nounce upon,  as  we  are  not  unanimous  upon 
the  point  which  I  have  discussed. 
The  question  as  to  the  effect  of  the    mar- 
age  of  the  voluntary    donees   is    the    first 
that  I  shall  notice.     It  has  been  very  satis- 
factorily     treated     by      my     brother 
Parlter,*    and  *by    our    former    able 
associate,    judge    Carr.      They    have 
shewn,    that  upon  principle  and  authority, 
le    intermarriage  with    a  voluntary  dnnee 
iQders  the  transaction  valid.     Their   able 
lews  will   render   unnecessary   any    thing 
lOre  than  a  few  general  remarks  on  the  sub- 
ject. 

Marriage,  from  the  earliest  times,  has 
been  considered  in  law  a  valuable  consid- 
eration. On  the  part  of  the  husband  it  is 
peculiarly  so,  as  he  is  responsible  for  the 
debts  of  the  wife.  Hence  it  is  beyond 
question  that  if  a  father  makes  a  gift  to 
daughter  in  marriage,  the  property 
given  shall  forever  after  be  protected 
against  the  creditors  of  the  father,  how 
much  soever  he  may  have  been  indebted, 
provided  it  was  under  no  specific  lien.  If, 
'~  ~  instance,  the  slaves  in  question  had 
been  given  by  Clendenin  to  his  daughters 
.  I  their  marriage,  Huston  could  have  no 
pretension  to  charge  the  property  itself,  or 
them  or  their  husbands  in  respect  of  it. 
The  real  question  then  is,  whether,  if  the 
marriage  would  protect  the  gift  out  and  out 
against  a  creditor,  it  will  fail  of  that  effect 
in  relation  to  that  partial  interest  which, 
in  contemplation  of  law  and  by  the  opera- 
tion of  the  statute,  is,  in  case  of  a  volun- 
tary gift,  left  in  the  donor  for  the  benefit  of 
creditors?  Upon  the  reason  of  the  thing, 
there  would  seem  to  be  little  room  for 
doubt.  So  long  as  the  whole  shall  t>e  held 
to  be  greater  than  a  part,  so  long  must  it 
be  held  that  marriage  with  a  fraudulent 
donee  must  extinguish  the  creditor's  right 
to  charge  the  property,  if  a  gift  out  and  out 
at  the  time  of  the  marriage  would  be  pro- 
tected by  it.  Upon  authority  the  matter 
seems  to  have  been  long  and  well  settled. 
Thus,  in  Prodgers  v.  Langham,  1  Sid. 
133,  the  father  created  a  trust  to  raise  a 
fund  to  support  his  daughter  till  marriage, 
and  to  portion  her  if  she  married  one  Poul- 
son.  She  did  not  marry  him,  but  another, 
unacceptable  to  the  nither.  Tiie  father 
then  sold  the  land,  thus  charged,  to  a  third 
person.  It  was  decided  that  if  he  had 
sold     before    the    marriage,    the     trust    in 


•JnoGB  Pabkvb  died  before  this  report  was  pre- 
pared, and  bis  opinion  nerer  came  to  tbe  ri 
bands.—Note  Id  Orlslual  EdlUou. 
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177  favour  *of  the   daughter  would  have 
been    held  void;  but  that  although  it 

was  void  iu  ita  creation  aa  to  purchaaera, 
jet  aa  the  marriage  had  taken  effect,  the 
first  settlement  no  longer  remained  volun- 
tarj.  aa  it  was  in  its  creation,  but  was  upoi 
valuable  consideration  and  unavoidable, 
since  the  marriage  was  an  advancement  of 
the  daughter,  and  of  him  nho  should  be 
induced  to  marrj  her  by  that  provision. 
This  is  a  leading  case,  and  said  in  9  Ves. 
193,  to  have  been  long  considered  good  law. 
So  in  Kirk  v.  Clark.  Prec.  in  Ch.  275;  3 
Bac.  Abr.  317,  a  voluntary  settlement  on 
a  son,  followed  by  a  subsequent  marriage, 
was  held  to  be  thereby  made  good  and 
valid,  and  it  was  declared  it  ought  to  be 
considered  as  made  at  the  time  of  the  mar- 
riage. So  in  East  India  Company  v.  Cla- 
vell,  Prec.  in  Ch.  377;  3  Bac.  Abr.  315,  a 
voluntary  settlement  for  raising  a  portion 
for  a  daughter,  though  in  its  creation  in- 
valid, yet  was  held  to  be  rendered  valuable 
and  unavoidable  by  a  subsequent  marriage. 
See  also  Brown  v.  Carter,  5  Ves.  862.  In 
Sterry  v.  Arden,  I  Johns.  Ch.  R.  261, 
affirmed  unanimously  by  the  court  of  er- 
rors, the  cases  are  reviewed  by  chancellor 
Kent,  and  he  comes  to  the  same  conclu- 
sion. There  the  deed  to  the  daughter  was 
voluntary;  but  it  was  held  that  her  subse- 
quent marriage  "changed  the  character  of 
the  previous  settlement,  and  placed  her  in 
the  light  of  a  purchaser  for  valuable  con- 
sideration." Principle  and  authority  thus 
seem  to  me  to  concur  in  sustaining  the 
proposition  that  the  marriage  of  the  daugh- 
ters in  this  case  rendered  the  gifts,  if 
voluntary  before  marriage,  good  and  unas- 
sailable afterwards. 

It  is  said,  however,  that  if  the  fraudulent 
donees  had  sold  the  slaves  before  marriage, 
they  would  have  become  personally  respon- 
sible for  the  value  ;  and  that  if  marriage  is 
a  purchase,  they  must  pari  ratione  be  re- 
sponsible, as  by  their  act  they  have  placed 
the  property  beyond  the  reach  of  the 

178  creditors;  and    then    it    is    said  'the 
husbands,    having   taken    them    cum 

onere,  are  bound  for  the  value  of  the  prop- 
erty thus  slipped  from  the  grasp  of  the 
creditors.  If  this  be  so,  the  principle  which 
protects  the  marital  rights  is  of  no  value: 
"it  keeps  the  word  of  promise  to  the  ear, 
and  breaks  it  to  the  hope."  If  the  property 
is  protected  against  creditors  by  the  mar- 
ital rights  on  the  one  hand,  the  husband 
is  made  liable  to  its  value  on  the  other. 
What  then  does  he  gain  by  it?  Of  what 
value  is  the  institution  of  these  perplexing 
enquiries,  if  in  every  event  he  must  be 
charged  with  the  debt? 

But  is  the  principle  such  as  is  contended 
for?  Does  the  daughter  become  debtor  by 
the  marriage?  Is  she  considered  asaelling, 
and  the  husband  as  purchasing  the  property 
from  her?  By  no  means.  She  is  considered 
as  purchasing  from  her  father  by  the  act 
of  marriage.  The  valuable  conaideration 
enures  to  make  that  conveyance  valuable 
which  before  was  voluntary.  The  property 
may  not  be,  from  some  cause,  in  the  wife's 
possession  at  the  time  of  the  marriage. 
If  they  sue  for  it,  the  suit  is  brought  by 
both,  as    in  Sterry    v.  Arden.     If  she  dies, 


her  husband  must  administer,  and  recover 
in  the  character  of  administrator,  aa  in 
East  India  Company  v.  Clavell,  before  cited. 
He,  then.  Is  not  a  purchaser  from  his 
wife:  she  has  not  parted  with  her  right  but 
by  operation  of  law,  and  has  not  therefore 
incurred  any  responsibility  whatever,  for 
the  protection  afforded  to  the  property  by 
the  marital  rights. 

Upon  the  whole,  I  am  of  opinion  that  oi» 
this  ground  also  the  supplemental  bill  waa 
properly  dismissed. 

Another  question  has  been  made  as  to 
the  power  of  attorney,  and  its  effect  as  an 
equitable  mortgage.  Aa  to  that,  I  shall 
only  say  that  as  this  court  seems  to  have 
recognized  the  case  of  Hunt  v.  Rousma- 
niere's  adm'rs,  I  shall  of  course  bow  with 
deference  to  its  decision.  It  is,  however,  in 
entire  conflict  with  my  own  opinions. 

179  *Ab  to  the  bond,  it  clearly  does  not 
bind  the   heirs,    and    as    this  is  not  a 

bill  to  marshal  assets,  the  enquiry  as  to  the 
real  estate  was  unnecessary  and  erroneous. 
These  errors  occur  in  the  proceedings  in 
the  original  cause,  which  should  therefore 
be  herein  corrected. 

The  decree  entered  by  the  court  of  appeals 
was  as  follows: 

"The  court  id  of  opinion  that  whatever 
might  have  been  the  character,  in  its  ori- 
gin, of  the  transfer  of  the  slaves  sought 
to  be  subjected  to  the  plaintiff's  demand 
by  the  supplemental  bill,  it  was  rendered 
good  and  available  against  creditors  and 
purchasers  upon  the  marriage  of  the  daugh- 
ters, who  thereupon  were  to  b~  considered 
as  purchasers  by  relation  for  valuable  con- 
sideration. The  court  is  therefore  of  opin- 
ion that  there  was  no  error  in  dismissing 
the  supplemental  bill;  but  considering  that 
by  the  appeal  of  Huston's  administrator 
the  original  proceedings,  as  well  as  the 
supplemental  bill,  were  brought  up  to  this 
court,  and  proceeding  to  examine  the  same,  ' 
they  are  further  of  opinion  that  there  is 
error  in  the  said  original  bill  and  the  pro- 
ceedings thereupon,  in  the  following  par- 
ticulars; 1st,  In  considering  the  power  of 
attorney  in  the  proceedings  mentioned,  as 
having  the  effect  of  an  equitable  mortgage, 
and  as  creating  a  charge  upon  the  land; 
this  court  being  of  opinion  that  the  said 
power,  not  having  been  carried  into  effect 
in  Clendenin's  lifetime,  was  utterly  revoked 
by  his  death,  and  that  all  the  proceedings 
for  subjecting  the  3000  acres  of  land  in 
Greenbrier  to  the  payment  of  the  plaintiff's 
demand  were  erroneous,  and  should  be  set 
e,  and  a  reconveyance  to  the  heirs  de- 
creed. 2dly,  In  directing  an  account  of  the 
real  estate;  as  the  bond  did  not  bind  the 
lands,  and  the  bill  does  not  seek  to  marshal 
assets.  Such  an  account  therefore  could 
avail  nothing,  and  involved  the  parties 
in    unnecessary  costs.      Therefore," 

180  *so  much   of  the  decree  as  dismisses 
the   supplemental    bill    affirmed,    and 

the  proceedings  in  the  original  cause,  so 
far  as  above  declared  to  be  erroneous, 
reversed,  with  costs  to  the  appellees  as 
the  parties  substantially  prevailing.  And 
cause  remanded  for  further  proceedings 
pursuant  to  the  foregoing  opinion  uld.  de- 
cree. I,  ^^IOUVlL 
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Qrove  &c.  v.  Littl«  &c. 

April.  1B«.  KlchmoQc!. 
(Absent  PABKBB.  J.,  and  TDCKEB.  P.*) 
United  Statu  OHlcara-Saretlis-WlMR  Luid*  Liable 
— AdvertlacBaalaf  Sale.—Undertbe  act  of  coaeress 
anpTOTed  May  16.  1890,  allawtaB  a  warrant  of  dla- 
trcBs  asalnst  a  itelJnquent  ofBcer  and  his  BureticB. 
tbe  lands  of  a  surety  are  only  to  be  sold  Id  tbe 
event  of  tbe  re  not  belDr  eoods  aad   cbatcels  of 
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Smme^  LmaSt  ot  Surely  wltbool  Out  AdvertlMment— 
eMdclapMi  Title  of  Parcbuer.— If  tbe  marabal, 
Inatead  of  levylas  and  collecttug  the  snin  due  by 
dlstreBsaDdEaleof  EOOdBaDd  chattels  (when  there 
aresach)  beloDKliiE  to  a  Barely,  aball  proceed  to 
sell  tbe  lan'dB  of  a  co-surety;  or  If  the  lands  of  a 
BDrety  be  sold  nlthont  belns  dnly  advertised,  tbe 
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WlllD 


title  to  the  pnrcbaaer.  aad  a  bill  will  not  lie  for 

by  the  Barety  whose   lands  were  sold,  upoo  the 

sroDDd  of  tt9  belns  frandnlencas  to  credltom. 

On  the  16tta  of  AuguBt  18Z3.  William  P. 
Craigftiill  entered  into  a  bona  with  Nathan- 
iel Craighlll,  William  Little,  John  Grigg^a, 
William  Grove,  William  Vestal  and 
181  '^Richard  Duffield  bia  sureties,  pay- 
able to  the  United  States,  in  the  pen- 
alt;  of  50,000  dollars,  conditioned  for  his 
faithfully  discharging  the  duties  of  pay- 
master and  military  storekeeper  at  the 
United  States  army  at  Harper's  ferry. 

William  P.  Craighill  died  the  24th  of 
March  1824,  and  on  a  settlement  the  14lli  of 
June  following,  a  balance  was  found  due 
from  taim  to  the  United  States  of  9232  dol- 
lars 66  cents. 

Under  the  act  of  congress,  approved  May 
15,  1820  (3  Story's  Laws  U.  S.  1791),  the 
agent  of  the  treasury  issued  a  warrant  of 
distress;  but  it  was  not  directed  to  the 
marshal  of  the  district  in  which  the  delin- 
quent officer  had  resided,  or  in  which  his 
sureties  resided.  Their  residence  was  in 
the  western  district  of  Virginia,  and  the 
warrant  was  directed  to  the  marshal  of  the 
eastern  district. 

On  the  18th  of  March  1826,  the  agent  of 
the  treasury  addressed  a  letter  to  the  mar- 
mhal,  stating  that  Little,  one  of  the  sure- 
ties, had  been  to  Washington  and  solicited 
a  stay  of  proceedings  for  a  short  time,  to 
enable  him  to  fulfil  a  contract  with  the 
war  department,  then  in  a  course  of  execu- 
tion, the  proceeds  of  which  were  to  be  ap- 
plied to  the  payment  of  the  debt ;  and  to 
raise  whatever  might  be  deficient  from 
that  source,  it  had  been  determined  to  allow 
the  sureties  a  period  of  four  months  from 
that  date,  for  paying  tbe  whole  amount  of 
the  debt  and  closing  the  account- 
On  the  31st  of  July  following,  the  agi 
of  the  treasury  addressed  a  second  letter 
to  the  marshal,  requesting  him  to  suspem 
further  proceedings  on  the  warrant  onti 
the  Ist  of  August  1827,  upon  the  parties  t 
the  bond  paying  the  costs. 

*Jci>oB  pARESB  made  tbe  Qaal  decree  In  th 
coart  below,  and  Judoe  Tuckib  sat  In  the  cause  1 
Its  previous  staves. 


The  payments  by   Little   on    account   of 
the  debt  were  made  in  December  1824,  Feb- 
ruary, May    and    October   1825,    and    June 
1827,  and  amounted  altogether   to    3428  dol- 
lars 87  cents.    There  was  still  a   bal- 

182  ance    due    the  ■United    States    from 
William  P.  Craighill  of  5803  dollars 

79  cents. 

In  the  28th  of  September  1827,  a  warrant 
was  issued  to  the  marshal  of  tbe  western 
district  of  Virginia,  commanding  him  to 
proceed  iramedialeiy  to  levy  and  collect  the 
said  amount  of  5803  dollars  79  cents  by 
distress  and  sale  of  the  goods  and  chattels 
of  William  P.  Craighill  deceased,  or  of  his 
legal  representatives;  and  should  there  not 
be  found  sufficient  goods  and  chattels  to 
satisfy  the  same,  then  to  le%-j  and  collect 
the  said  sum  of  5803  dollars  79  cents,  or  so 
much  thereof  as  might  be  due  and  unpaid, 
by  distress  and  sale  of  the  goods  and  chat- 
tels of  Nathaniel  Craighill,  John  Griggs, 
William  Little,  William  Grove,  William 
Vestal  and  Richard  Duffield,  sureties  of  the 
said  William  P.  Craighill;  and  should  there 
not  be  aiifticient  goods  and  chattels  of  the 
principal  or  of  the  sureties,  then  to  levy 
upon  and  expose  (o  sale  at  public  auction, 
for  ready  money,  to  the  highest  bidder, 
the  lands,  tenements  and  hereditaments  of 
the  said  William  P.  Craighill;  and  should 
there  not  be  found  sufficient  lands,  tene- 
ments and  hereditaments  of  tbe  said  Wil- 
liam P.  Craighill,  then  to  levy  upon  and 
expose  to  sale,  in  like  manner,  the  lands, 
tenements    and    hereditaments    of  the  said 

On  the  10th  of  November  1827,  the  agent 
of  the  treasury  addressed  a  letter  to  the 
marshal,  stating  that  the  sureties  of  Wil- 
liam P.  Craighill,  who  were  then  in  Wash- 
ington, had  applied  for  six  months 
indulgence,  in  ordernot  only  to  enable  them 
to  make  up  the  money  (or  which  they  were 
bound,  but  to  afford  them  time  to  try  the 
experiment  of  making  the  whole  or  a  part 
of  the  debt  from  the  landed  property  of 
Craighill  their  principal;  and  under  the 
circumstances  of  the  case  as  detailed  by 
them,  which  appeared  to  be  one  of  hard- 
ship, he  (the  agent  of  the  treasury)  felt  no 
hesitation  in  granting  the  indulgence 
solicited,        provided       the      marshal 

183  "should    consider    the   debt  perfectly 
safe,   or  if  not,  then    provided  they 

would  secure  it  to  his  satisfaction. 

On  the  Sth  of  February  1828,  the  agent  of 
the  treasury  requested  the  marshal  to  sus- 
pend proceedings  under  the  warrant  against 
Grove  and  Duffield,  two  of  the  sureties,  for 
1  and  2  years,  and  proceed  without  delay 
agairst  the  legal  representatives  of  the 
principal,  and  the  other  sureties. 

In  reply  to  a  letter  from  the  marshal,  the 
agent  of  the  treasury  wrote  to  him  on  the 
27th  of  March  1828,  as  follows:  "Mr. 
Richard  Duffield  and  mr.  William  Grove, 
two  of  the  sureties  of  William  P.  Craig- 
hill, having  pledged  themselves  to  me  to 
pay  the  entire  debt  with  interest  of  Craig- 
hill in  I  and  2  years,  the  personal  and  real 
property  of  Craighill  and  'he  other  sureties 
is  to  be  sold  under  the  warrant  in  your 
hands,  for  their  benefit,  and  on  such  terms 
and  conditions  as  they  shall  prescribe: 
provided,  however,  they  take  upon   tbem- 
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selves  the  responsibilitj  of  guaranteeing 
the  sale  to  the  purchaser  or  purchasers. 
The  United  States  are  not  responsible  in 
any  event  for  the  consequences  which  may 
result  from  the  sale,  and  yon  will  make 
this  known  at  the  time  of  the  sale." 

The  marshal  made  a  return  upon  the  war- 
rant, in  these  wards:  "Made  755  dollars 
from  the  estate  of  W.  P.  Craighiil,  1524 
dollars  54  cents  from  the  estate  of  Willi, 
Vestal,  and  lOOO  dollars  from  the  estate  of 
Nathaniel  Craig^hill.  Richard  DuSield  and 
William  Grove  were  the  purchasers  for  the 
above  amounts,  for  their  own  benefit, 
agfreeably  to  the  directions  from  the  agent 
of  the  treasury." 

The  return  of  the  marshal  and  his  deed 
to  Duffield  and  Grove,  bore  date  the  29th  of 
April  1828.  The  deed  recited  that  the 
marshal  levied  the  warrant  upon  a  tract  oi 
land  claimed  to  belong  to  Nathaniel  Craig- 
hill,  situate  in  the  county  of  JefTersoo,  ani 
described  particularly  in  the  deed  by 
18+  metes  and  bounds,  "and  having- *duly 
advertised  the  time  and  place  of  sale 
of  the  said  land  according  to  law,  pro- 
ceeded to  sell  the  same  at  public  auction  at 

Charlestowu    on    the    — —  day    of ,    at 

which  sale  ftichard  Duffield  and  William 
Grove  became  the  purchasers,  being  the 
highest  bidders,  having  bid  therefor  the 
sum  of  1000  doll: 

In  the  mean  time,  to  wit,  on  the  20th  of 
August  1827,  a  deed  had  been  made  by 
Nathaniel  Craigbill  to  John  B.  Paige, 
conveying  the  same  tract  of  land,  upon 
certain  trusts  therein  expressed. 

Grove  and  DuSield,  after  purchasing  the 
land  of  Nathaniel  Craighill  thus  previously 
conveyed,  filed  their  bill  in  the  superior 
court  of  chancery  at  Winchester  in  July 
1828,  impeaching  the  deed  of  the  20th  of 
August  1827  as  fraudulent  and  void,  and 
setting  forth,  that  under  colour  of  this 
deed,  William  Little  was  in  possession  of 
a  saw  mill  on  the  premises,  and  woodland 
adjacent,  and  was  engaged  in  cutting  down. 
sawing,  and  disposing  of  the  timber.  The 
bill  made  defendants  Nathaniel  Craighill, 
John  E.  Page,  William  Little,  and  others 
who  might  claim  under  the  deed  of  August 
20th  1327,  to  wit.  the  children  of  William 
P.  Craighill,  the  children  of  William  Little, 
the  Farmers  and  Mechanics  bank  of  George- 
town, and  Samuel  J.  Cramer.  And  the 
prayer  was,  that  the  said  deed  might  be 
annulled  ;  that  tbe  plaintiffs  might  be  put 
in  full  possession  of  the  land  which  they 
had  purchased;  and,  until  the  merits  of 
the  case  should  be  decided  on,  that  an 
injunction    might    be   awarded   to   restrain 


ion  was  awarded  accordingly. 
xacTc  was  filed  with  the  bill,  as  an  ex- 
hibit, a  transcript  of  the  record  in  an  action 
brought  by  John  Grove  against  Nathaniel 
Craighill  and  William  Little.  By  this  rec- 
ord it  appeared,  that  judgment  was  ob- 
tained in  this  action  on  the  20th  of  April 
1813;  that  after  the  death  of  John  Grove  a 
scire    facias  issued  on    behalf    of    William 

Grove  as  his  administrator,  to  revive 
185      the     judgment,     upon     "which    scire 

facias  execution  was  awarded  the  19th 
of  September  1820 ;  that  a  forthcoming 
bond  was  given,  with  Samuel  J.  Cramer  as 
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surety,  upon  which  judgment  was  rendered 
the  17th  of  April  1821;  that  on  the  31st  of 
August  1826  a  scire  facias  issued  to  renew 
tbe  judgment,  upon  which  ezecutioD  was 
awarded  the  24th  of  August  1827;  and 
that  a  writ  of  capias  ad  satisfaciendum 
issued  the  12th  of  September  1827,  under 
which  Craighill  was  committed  to  jail. 
Little  took  the  oath  of  insolvency,  and 
Cramer  was  admitted  to  the  bounds. 

The  bill  mentioned  the  fact  that  Nathan- 
iel Craighill  was  confined  in  jail  under  this 
ca.  sa.  at  the  time  of  the  sale  by  the  mar- 
shal, and  at  the  time  of  filing  the  bill. 
And  the  circumstance  of  the  scire  facias 
being  on  the  docket  at  the  time  of  making 
the  deed  of  the  20th  of  August  1827.  was 
relied  on  to  shew  the  fraudulent  intent  of 
making  that  deed,  But  the  bill  did  not  as- 
sert any  lien  on  behalf  of  Grove's  adminis- 
trator by  reason  of  the  judgment. 

In  the  answer  of  William  Little  it  is 
stated,  that  besides  the  land  of  William  P. 
Craighill  which  the  complainants  bought 
for  755  dollars,  they  purchased  under  the 
same  warrant  several  negroes  belonging 
to  his  estate,  for 580 dollars.  It  isadmitted 
by  the  respondent  that  of  the  sums  paid  by 
him  to  the  United  States,  about  1300  dol- 
lars was  paid  out  of  tbe  funds  belonging 
to  Craighill's  estate;  hut  having  paid  for 
Craighill's  estate  more  than  2000  dollars 
since  his  death,  he  claims  to  be  considered 
as  having  paid  to  the  government  the 
whole  amount  credited  as  paid  by  him. 
This  amount  was  equal  not  only  to  his 
own  quota  as  surety,  but  tothatof  Nathan- 
iel Craighill  also,  and  he  was  willing  to 
have  it  considered  that  he  had  paid  Craig- 
hill's quota  as  well  as  his  own.  The  land 
of  Nathaniel  Craighill,  it  is  therefore  in- 
sisted, should  be  regarded  as  discharged 
from  the  claim  on  account  of  which  It  was 
sold.  It  is  farther  insisted  that  the  deed 
to  Page  was  bona  tide,  and  that  the 
186  "sale  under  the  warrant  was  not  made 
in  a  fair  and  proper  manner. 

In  the  answer  of  Nathaniel  Craighill  it 
is  stated,  that  William  P.  Craighill  left 
personal  estate  which  ought  to  have  been 
applied  to  the  payment  of  the  debt  due  the 
United  States;  that  this  respondent's  land 
was  not  duly  advertised,  and  that  the  sale 
thereof  was  not  fairly  and  properly  made. 
These  answers  were  afterwards  amended. 
Nathaniel  Craighill.  by  his  amended  an- 
swer, insisted  that  the  sale  was  altogether 
irregular,  in  consequence  of  the  failure  of 
the  marshal  to  have  tbe  warrant  of  distress 
recorded  in  the  district  court;  and  that  it 
was  illegal  to  sell  any  real  estate. until  all  the 
personal  estate,  as  well  of  the  sureties  as 
of  the  principal,  was  exhausted.  He  relied 
upon  the  fact  of  indulgence  having  been 
granted,  without  his  assent,  to  William 
Little  one  of  the  sureties,  and  upon  the  stay 
of  execution  allowed  as  to  the  complainants  ; 
a  stay  allowed,  as  he  said,  under  the  belief 
of  the  agent  of  the  treasury  that  the  re- 
ipondent  was  the  principal  and  not  merely 
a  surety. 

It  appeared  by  an   additional   return   of 

le  marshal,  enclosed  in   a  letter  from  him 

of  tbe  23d  of  May    182B,    that   he  sold  three 

slaves  the  property  of  William  P.  Craigbill, 

for  597  dollars,    to  Kichard  Duffield.  who 
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Iiaid,  for  the  marshal's  fees  and  the 
penaes  of  Burvejin^  four  tracts  of  land,  283 
dollars  95  cente,  leaving  a  balance  of  313 
dollars  5  cents. 

Bj  a  report  from  the  ag'ent  of  the  treas- 
nry  to  the  secretAry  of  the  treaaurj,  it  also 
appeared  that  when  the  agent  allowed  a  stay 
of  proceeding's  as  to  the  complainants,  to 
give  them  time  to  subject  the  land  of  Na- 
thaniel Craighill,  he  was  under  the  mistaken 
impression  that  Nathaniel  Craighill  was 
the  principal  debtor.  Grove  and  Duffield 
assumed  the  payment  to  the  United  States 
of  the  entire  debt  with  interest,  and  at  the 
date  of  the  report  (June  10. 1829)  more 

187  than  half  of  it  had  been  *paid  by 
them.  By  an  account  from  the  treas- 
ury department  subsequently  tiled  in  the 
cause,  it  appeared  that  Grove  and  Duffield 
paid  3000  dollars  on  the  9th  of  February 
1329,  and  3320  dollars  22  cents  the  4th  of 
February  1330,  in  full  of  the  debt  and  in- 

On  the  29th  of  April  1830,  on  the  motion 
of  the  plaintiffs,  leave  was  given  them  to 
amend  their  bill,  and  the  amendment  was 
directed  to    be   made    in    60   days.     It    was 

On  the  9th  of  December  1R30,  the  court, 
being  of  opinion  that,  to  do  justice  to  the 
parties,  the  defendants  Craighill  and  Little 
should  have  leave  to  tile  a  cross  bill  against 
the  plaintiffs,  asserting  the  pretensions  of 
the  defendants  as  stated  in  their  answers, 
gave  them  leave  to  tile  such  cross  bill. 

The  cross  bill  was  accordingly  tiled,  and 
an  answer  thereto  put  in  by  Grove  and 
Duffield.  In  tbia  answer  it  was  mentioned, 
among  other  things,  that  Nathaniel  Craig- 
hill had  taken  the  oath  of  insolvency  at  the 
suit  of  Grove's  administrator,  and  that,  at 
the  sale  by  the  sherifF,  the  plaintiff  Grove 
became  the  purchaser  of  Craighill's  interest 
in  the  land  at  the  price  of  1505  dollars. 
Along  with  the  anavrer  was  exhibited  a 
copy  of  the  sheriff's  account  of  sales,  and 
a  copy  of    the    deed    from    the    sheriff    to 

The  children  of  William  Little  and  of 
William  P.  Craighill  tiled  an  answer  to  the 
original  bill,  insisting,  among  other  things, 
that  the  warrant  was  not  lawfully  issued 
against  the  representatives  of  William  P. 
Craighill,  and  that  it  could  not  be  levied 
on  any  real  estate  until  all  the  personal 
estate,  as  well  of  the  sureties  as  of  the  prin- 
cipal, had  been  exhausted;  and  alleging 
that  Grove,  Duffield  and  Griggs  had,  at  the 
time  of  the  levy  and  sale,  a  large  and 
valuable  personal  estate. 

There  was  filed  a  copy  of  the  account  of 
sales  of  the  personal  estate  of  William  P. 
Craighill  by  William  Grove  his  administra- 
tor, and  a  copy  of  the  administration 

188  account,   "whereby    it    appeared    that 
the   administrator    had    received    745 

dollars  66  cents,  that  the  funeral  expenses, 
charges  of  administration,  and  commis- 
sions amounted  to  289  dollars  49  cents,  and 
that  the  balance  and  more  was  disbursed 
in  paying  executions  against  the  deceased, 
debts  binding  his  heirs,  and  due   bills   and 


It  was  proved  that  at  the  time  of  the  sale 
of  Nathaniel  Craighill's  land  by  the  mar- 
shal. Grove  and   DufBeld    had   considerable 


personal  property,  consisting  of  negroes, 
horses,  cattle  Sec.  Indeed,  in  their  answer 
to  the  cross  bill,  they  stated  the  fact  that 
the  warrant  of  the  28th  of  September  1827 
was  levied  on  their  personal  properly  in 
November  of  that  year.  The  sale  of  It  was 
prevented  by  the  arrangement  made  bj 
Grove  and  Duffield  with  the  agent  of  the 
treasury. 

There  was  evidence  tending  to  shew  the 
insolvency  of  Griggs,  and  that  the  land  of 
Nathaniel  Craighill  was  not  duly  adver- 
tised. And  there  was  also  much  evidence 
in  relation  to  the  conduct  of  the  parlies. 
It  was  the  object  of  Grove  and  DnEtieH  to 
shew  that  Nathaniel  Craighill's  deed  was 
fraudulent,  and  that  the  funds  out  of  which 
Little  made  payments  to  the  United  States 

The  causes  being  removed  to  the  circuit 
court  of  Jefferson,  came  on  to  be  heard  in 
that  court  the  10th  of  April  1833,  upon  the 
bills,  answers,  depositions  and  exhibits: 
on  consideration  whereof,  the  court  decreed 
that  the  injunction  granted  in  the  first  case 
be  dissolved,  that  both  the  original  bill  and 
the  cross  bill  be  dismissed,  and  that  the 
piaintifFs  in  each  case  pay  to  the  defend- 
ants in  each  case  their  coats. 

On  the  petition  of  Grove  and  Duffield,  an 
appeal  was  allowed  them. 

Leigh,  for  the  appellants,  admitted  the 
general  principle  that  a  creditor  at  large 
cannot  come  into  equity  to  set  aside  a  fraud- 
ulent conveyance  by  bis  debtor.  But, 
189  he  "said,  where  it  is  competent  to  an 
officer  of  the  treasury  to  issue  a  dis- 
tress warrant  for  the  sale  of  lands  to  sat- 
isfy a  debt,  quoad  such  debt  the  United 
States  cannot  be  considered  creditors  at 
large.  As  the  lien  of  a  judgment  is  the 
mere  result  of  the  capacity  to  sue  out  an 
elegit  to  take  the  debtor's  lands,  so  the 
lien,  in  the  case  of  a  debt  to  the  United 
States  for  which  a  distress  warrant  lies, 
results  from  the  capacity  to  issue  the  war- 
rant. And  a  surety  paying  a  debt  to  the 
United  States  is  entitled,  on  general  prin- 
ciples, to  be  subrogated  to  the  rights  of  the 
United  States  against  the  principal  debtor 
and  cosureties.  Enders  &c.  v.  Brune,  4 
Rand.  438.  On  this  ground  alone  the  plain- 
tiffs might  have  been  entertained  inequity; 
and  if  the  bill  is  not  suited  to  their  case, 
they  should  have  t>een  allowed  to  amend 
it. 

Supposing  the  claim  of  the  piaintifFs  to 
be  merely  as  purchasers,  the  question  is 
whether  the  marshal's  deed  passed  title, 
without  proof  of  his  compliance  with  all 
things  which  the  statute  makes  prerequi- 
sites to  the  sale.  Is  this  question  to  be 
determined  by  analogy  to  the  case  of  a 
sale  by  a  marshal  or  sheriff  for  taxes,  or 
to  the  case  of  a  sale  by  such  officer  under 
execution?  If  the  analogy  be  to  sales  for 
taxes,  it  must  be  conceded,  upon  the  au- 
thority of  Christy  v.  Minor.  4  Munf.  431; 
Chapman  v.  Bennett,  2  Leigh  329,  and 
Williams  &c.  v.  Peyton's  lessee,  4  Wheat. 
77,  that  the  plaintiffs  shew  no  title.  But 
the  analogy  is  properly  to  sales  under  ex- 
ecution ;  and  in  such  cases,  though  the 
officer  is  liable  if  there  be  irregularity,  yet 
his  conveyance  passes  title.  It  is  said 
that  according  to  the  words  of  the  statute. 
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the  conveyance  only  ^iyes  title  to  lands 
"sold  in  pursuance  of  the  authority  afore- 
said;'' and  upon  the  previaua  words,  de- 
claring that  the  amount  due  shall  be  a  lien 
upon  the  lands  from  the  date  of  a  levy  and 
a  record  thereof,  the  objection  is  taken 
that  here  there  was  no  such  record  as  the 
statute  contemplates,  and  so  there  nevei 
was  any  lien  ;  and  the  further  objec- 
190  tion  is  "taken  that  the  land  was  not 
duly  advertised.  But  is  it  the  fair  in' 
terpretation  of  the  statute,  that  objections  ol 
this  kind  shall  avail  here?  There  may  have 
been  malfeasance  or  nonfeasance  by  the 
marshal,  for  which  he  may  be  liable  to  make 
compensation,  and  yet  it  may  not  avoid 
the  sale  and  conveyance.  Redress  may  be 
had  in  such  case  by  injunction,  and  a  court 
of  the  United  States  is  the  proper  forum. 
Am  to  the  objections  that  the  personal  prop- 
erty had  not  been  exhausted,  and  that  N. 
Craig-hiU'e  proportion  of  the  debt  hnd  been 
satisfied  by  Little,  it  is  enough  to  aay,  as 
to  the  former,  that  there  was  no  personal 
property  besides  that  levied  on,  and  as  to 
the  latter,  that  the  payment  was  out  of  the 
funds  of  the  principal. 

In  any  point  of  view,  there 
ground  of  relief  by  force  of  Grove's  judg- 
ment and  execution.  Moreover  it  was  im- 
proper to  dismiss  the  bill  in  tolo,  without 
any  reservation  of  the  rights  of  the  sureties 
for  money  paid. 

Robinson  for  the  appellees.  The  consti- 
tutionality of  the  act  of  congress  undei 
which  the  warrant  issued  was  much  dis- 
cussed in  Randolph's  case,  2  Brock.  R.  447. 
It  was  said  in  that  case,  that  to  sustain  the 
validity  of  the  statute,  the  agents,  in  iti 
execntion,  must  be  regarded  as  purely  min- 
isterial, and  the  authority  strictly  pursued, 
and  the  act,  in  its  construction,  be  confined 
to  the  letter.  Such  agents,  it  is  said, 
"cannot  act  on  other  persons  or  on  other 
subjects  than  those  marked  out  in  the 
power,  nor  can  they  proceed  in  a  manner 
different  from  that  it  prescribes."  (p. 
480.)  Thus  regarding  the  statute,  the  court 
will  find  itself  relieved  from  the  necessity 
of  considering  its  constitutionality,  for 
the  ca^e  will  be  found  to  be  one  in  which 
the  statute  has  not  authorized  the 


By  the  terms  of  the  statute,  the  agent  of 
the  treasury  is  to  proceed  against  "such 
delinquent  officer."     There  is  no  authority 

at  all  to  proceed  except  where 
191      "the    officer  is  alive.     To  allow   such 

a  proceeding  against  the  estate  of  a 
dead  person  would  be  most  unwise.  For 
want  of  proper  information  on  the  part  of 
the  decedent's  representative,  he  might  be 
certified  to  be  a  debtor  to  a  much  greater 
amount  than  was  really  due.  Before  a 
representative  qualified,  the  whole  estate 
might  be  sacrificed.  And  even  if  there 
were  a  qualification  on  the  estate,  the 
proceeding  i^  so  summary  that  the  sacrifice 
might  be  made  before  the  assets  were  col- 
lected. Infant  heirs  might  have  the  whole 
of  their  lands  sold  for  a  small  portion  of 
their  valne.  It  ought  not  to  be  supposed 
that  the  legislature  intended  to  authorize  a 
proceeding  so  injurious  to  the  creditors, 
heirs  and  distributees  of  a  decedent,  when 
there  is  nothing  in  the  act  itself  to   shew 


any  such  intention.  On  the  contrary,  it 
is  manifest  that  it  contemplated  proceed- 
ings where  the  delinquent  officer  was  alive. 
The  warrant  is  to  be  directed  to  the  mar- 
shal of  the  district  in  which  such  iJclin- 
quent  officer  and  his  sureties  shall  reside. 
And  the  marshal  is  to  proceed  to  levy  the 
money  by  distress  and  sale  of  the  goods 
and  chattels  of  such  delinquent  officer. 
This  provision  cannot  be  complied  with, 
where  the  goods  and  chattels  of  the  officer 
have  come  to  the  hands  of  an  administra- 
tor and  been  sold  by  him.  And  yet  there 
might  be  assets  in  the  bands  of  the  per- 
sonal representative  of  the  officer,  equal  to 
the  whole  amount  of  the  debt.  In  this 
very  case  there  is  an  account  of  sales  of 
the  personal  estate  of  the  officer,  made  by 
William  Grove  his  administrator,  to  a  con- 
siderable amount;  and  though,  by  the  ad- 
ministration account,  the  proceeds  appear 
to  have  been  disbursed,  yet  the  debts  paid 
must  have  been  of  inferior  dignity  to  that 
<tue  the  United  States.  Again,  the  statute 
provides  that  if  the  goods  and  chattels  of 
the  officer  be  not  sufficient,  his  body  may 
t>e  taken;  that  notwithstanding  the  com- 
mitment of  the  officer,  or  if  he  abscond, 
the  goods  of  the  sureties  may  be 
192  taken;  that  *the  amount  due  shall  be 
a  lien  upon  the  lands  of  such  officer 
and  his  sureties  from  the  date  of  a  levy; 
and  that  all  moneys  which  may  remain 
shall  be  returned  to  such  delinquent  officer 
or  his  sureties.  All  these  provi*>ions  are 
incompatible  Rith  the  issuing  of  a  war- 
rant after  the  death  of  an  officer.  How  can 
the  amount  due  be  a  lien  upon  the  lands 
of  the  officer,  when  the  officer  is  dead  and 
has  no  lands?  The  decision  in  Glassford 
V.  Hackett,  3  Call  193,  in  which  a  motion 
waa  denied  against  executors  under  the  act 
in  1  Rev.  Code,  ch.  113,  {  2,  p.  447,  is  in 
point. 

II.  Though  the  warrant  were  regarded  as 
legally  issued,  still  the  sale  of  the  lands  of 
Nathaniel  Craighill,  one  of  the  sureties, 
was  wholly  illegal.  1.  The  marshal  should 
have  proceeded  to  raise  the  money  by  dis- 
tress and  sale  of  the  goods  and  chattels  of 
the  delinquent  officer.  Passing  by  the  fact 
that  there  was  money  in  the  hands  of  Grove 
~s  administrator  (the  very  party  who  pro- 
red  the  warrant  to  issue),  there  n-as  no 
levy  upon  any  goods  of  the  officer  until 
after  the  lands  of  Nathaniel  Craighill  the 
surety  had  been  sold.  2.  The  provision  of 
the  law  requiring  the  money  to  be  raised 
by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  sureties,  was  wholly  disregarded. 
Grove  and  Duffield  had  a  large  personal 
property,  and  yet.  without  selling  this 
property  at  all,  the  land  of  Nathaniel 
Craighill  a  cosurety  was  taken  and  said. 
On  this  point,  the  case  of  the  United 
States  V.  Graves  Ac,  2  Brock.  R.  379,  is 
decisive.  It  waa  a  case  under  the  act  of 
1813  (2  Story's  Laws  U.  S.  p.  1381,  (  6), 
but  the  principle  is  strictly  applicable. 
3.  TFntil  a  record,  in  the  office  of  the  clerk  of 
the  district  court,  of  a  levy  in  pursuance  of 
warrant,  there  was  no  lieu  upon  the 
lands;  and  no  such  record  appears  to  have 
been  made.  4.  The  provision  of  the  statute 
requiring  an  advertisement  for  at  least 
three  weeks,  in  not   less  than   three  public 
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placei  in  the  county  or  district  where 

193  -the    real  estate  is  situate,    Moes  not 

appear  to  have  been  complied  with; 
the  recitals  in  the  marshal's  deed  not  be- 
ing eren  prima  facie  evidence.  Jackson 
V.  Shepard,  7  Cow.  88.  If  the  argument 
were  sound,  that  the  dectsian  should  be  bj 
analogy  to  a  sale  under  execution,  the 
analogy  is  not  to  a  sale  of  goods,  but  to  a 
aale  of  lands  under  execution,  in  relation 
to  which  the  rules  are  irore  strict.  Thus 
in  Louisiana,  the  statute  requires  that  the 
judgment,  on  which  execution  issues, 
should  be  recited  in  the  deed  of  sale  given 
by  the  sheriff;  and  it  has  been  declared 
that  the  omission  of  that  recital  prevents 
the  transfer  of  the  title  to  the  buyer.  4 
Kent's  Comm.  434,  citing  Dufour  v. 
Camfranc,  11  Martin  607,  and  Durnford  v. 
Degruja,  8  Id.  222,  But  in  truth  there  is 
no  analogy  to  the  case  of  a  sale  under  an 
execution,  or  a  sale  under  a  decree,  for  the 
party  has  no  day  in  court.  The  remedy 
given  in  the  4th  section  is  an  injunction 
stay  proceedings  on  the  warrant.  No  meai 
are  given  by  the  statute  for  enquiring  in 
the  regularity  of  the  sale.  It  must  of  n 
cessitj  be  enquired  into  when  a  party  com 
into  court,  claiming  under  the  sale.  The 
statute  is  to  be  construed  by  analogy  to  sales 
for  taxes.  5.  The  lands  of  Nathaniel  Craig- 
hill  could  only  be  sold  to  raise  what  he  was 
bound  for.  The  principle  is,  that  if,  by 
any  arrangement  between  the  creditor  and 
a  surety,  his  cosurety  would,  after  making 
payment,  be  unable  to  enforce  a  claim  to 
contribution,  he  is  thereby  discharged.  1 
Suppl.  to  Ves.  jun.  p.  512.  in  note  on  Ex 
parte  Gifford.  6  Ves.  805 ;  f  othier  on  Oblig. 
pt.  3,  ch.  1,  art.  6,  {  2,  p.  332,  3  of  am.  edi. 
Applying  this  principle  to  the  facts  ap- 
pearing in  this  cause,  Nathaniel  Craighitl 
was  bound  for  nothing.  In  another  point 
of  view  nothing  was  due  from  him.  Ac- 
cording to  the  administration  account  on 
the  estate  of  the  delinquent  officer,  his 
administrator  has  received  745  dollars  66 
cents,  and  his  allowances  for  funeral  ex- 
penses, charges  of  administration,  and  com- 
missions,  amount    to  289   dollars   49 

194  cents,  leaving   456  •dollars  17    cents. 
To  this  add    597   dollars  for  the  three 

slaves  of  the  principal,  and  755  dollars  for 
his  land,  and  the  sum  of  the  principal's 
credits  is  1808  dollars  17  cents,  which  de- 
ducted from  9232  dollars  66  cents,  left  7424 
dollars  49  cents.  Now  there  were  originally 
six  sureties,  but  of  these  John  Griggs  was 
insolvent.  Dividing  the  sum  last  men- 
tioned into  five  parts,  the  portion  of  each 
was  only  1484  dollars  89  cents;  so  that 
what  Little  had  paid  was  equal  to  his  por- 
tion and  that  of  Nathaniel  Craighill.  Nor 
were  there  any  portions  of  others  for  which 
the  land  of  Nathaniel  Craighill  could  be 
sold.  Vestal's  portion  was  made  from  the 
sale  of  his  land,  and  the  portions  of  Grove 
and  Duffield  were  discharged.  Even  If  no 
credit  be  given  to  Little  for  his  payments. 
there  was  very  little  due  from  Nathaniel 
Craighill.  Considering  1300  dollars  of  those 
payments  as  made  out  of  the  funds  of  the 
principal,  and  adding  that  amount  to  the 
1808  dollars  17  cents,  there  will  be  a  sum  of 
3I0S  dollars  17  cents  to  be  deducted  from  the 
9232   dollars  66  cents,  which  will  leave  6124 
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dollars  49  cents,  one  fifth  of  which  is  1224 
dollars  89  cents.  In  any  point  of  view, 
only  so  much  of  the  land  of  Nathaniel 
Craighill  should  have  been  sold  as  was 
necessary  to  pay  the  sum  last  mentioned. 
But  instead  of  selling  only  a  small  part  of 
the  tract  for  a  small  part  of  the  debt,  the 
whole  tract  was  sold  for  the  whole  debt, 
which  was  not  only  unjust  and  oppressive, 
but  illegal.  Stead's  ex'ors  v.  Course,  4 
Cranch  403. 

III.  The  ground  taken,  that  the  plaintiffs 
have  a  right  to  come  into  equity  even 
though  the  sale  were  illegal,  cannot  be  sus- 
tained. 1.  The  bill  asserts  no  claim  of  the 
plaintiffs  except  as  purchascFa  at  the  mar- 
shal's sale.  2.  When  the  suit  was  com- 
menced, no  other  claim  could  have  been 
asserted,  because  the  plaintiffs  had  paid  no 
money  whatever.  3,  If,  before  commenc- 
ing this  suit,  they  had  been  creditors  for 
money  paid  as  sureties,  entitled  to  con- 
tribution from  their  cosureties,  still. 

195  being  "mere  creditors  at  large,  they 
conld  not  come  into  eq^ulty  to  set 
aside  the  conveyance.  But  it  is  said  that 
the  United  States  are  something  more  than 
creditors  at  large,  and  the  sureties,  by  sub- 
rogation, more  also.  The  argument  ts, 
that  as,  before  an  elegit  issues,  there  is  a 
lien  because  of  the  capacity  to  sue  out  an 
elegit,  BO,  before  the  distress  warrant  is- 
sues, there  is  a  lien  because  of  the  capacity 
to  sue  out  the  warrant.  The  fault  of  the 
argument  is  this — When  the  elegit  iasuea, 
it  relates  back,  in  terms,  to  the  date  of  the 
judgment.  Not  so  with  the  warrant.  There 
can,  from  the  very  nature  of  it,  be  no  lien 
before  it  issnes.  And  if  a  surety  pays  the 
debt  before  the  warrant  issues,  he  can  have 
_. .  lien  upon  the  lands  of  a  cosurety.  The 
surety  has  the  benelitof  such  lien  as  exists 
at  the  time  of  the  payment,  and  no  more. 
If,  for  example,  the  surety  of  a  sheriff  or 
other  debtor  to  the  commonwealth  pays  ofl 
a  debt  before  the  commonwealth  proceeds, 
the  surety  cannot  move  in  the  general 
court,  nor  can  he  sue  out  execution  to  sell 
the  lands  of  the  principal.  The  case  of 
Gndera  &c.  v.  Brune  is  perfectly  consistent 
with  this  view;  BO  too  are  the  cases  of 
The  United  States  v.  Preston  &c..  4  Wash. 
C.  C.  H.  446.  and  Pollock  v.  Pratt  Ac,  2 
Wash.  C.  C.  R.  490. 

IV.  As  to  the  judgment  of  Grove's  ad- 
ninistrator,  it  is.  in  the  first  place,  ques- 
ionable  whether  his  separate  claim  could 

have  been  united  with  the  joint  claim  of 
Grove  and  DuBield.  But  if  it  could  have 
been  so  united,  it  has  not  been.  No  claim 
is  asserted  under  the  judgment.  The  bill 
Itself  states  that  at  the  time  of  filing  it, 
Craighill  was  in  execution  under  a  ca.  sa. 
upon  the  judgment;  and  in  such  a  state  of 
things  a  creditor  has  no  right  to  come  into 
equity.  Moreover,  since  the  suit  was 
brought.  Craighill  has  taken  the  oath  of 
insolvency,  the  property  mentioned  in  his 
schedule  has  been  sold,  and  the  judgment 
stands  as  satisfied. 

V.  Leave   was  given    to  amend   the  bill; 
but  the  amendment  was  never   made, 

1%  and  three  years  elapsed  'after  the 
leave  thus  given,  before  the  bill  was 
lased.  There  was  no  occasion  for  any 
reservation  in  the  decree,  of  the   rights  of 
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the  sureties  for  money  paid.  The  decree  in 
their  case  as  purchasers  would  be  do  bar  to 
a    proceeding  for  moueir  paid   bj  them  as 

Leigh,  in  reply.  The  main  question  is, 
in  what  light  ie  the  proceeding  under  the 
act  of  congress  to  be  regarded?  Whether 
as  a  proceeding  purely  ministerial  in  its 
inception,  progress  and  consummation,  in 
which  the  agent  of  the  treasury,  in  issuing 
the  warrant,  and  the  marshal  in  esecuting 
it,  acted  in  utter  exemption  from  all  direct 
control  or  correction  of  the  courts  of  the 
United  States,  like  a  marshal  or  sherifF 
selling  lands  for  taxes,  so  that  the  regu- 
larity of  their  respective  proceedings  can 
be  nowise  directly  brought  in  question  and 
their  acta  avoided,  but  only  enquired  into 
collaterally  when  a  claim  is  asserted  under 
those  acts?  Or  whether  the  proceeding  is 
not  rather  to  be  regarded  as  analogous  to 
proceedings  of  a  marshal  or  sheriff  in  sales 
of  property  under  execution  or  decree,  in 
which,  though  the  ofGcer  acts  ministerially 
and  exercises  a  naked  power,  yet  his  acts 
are  subject  to  examination  and  correction 
by  the  court  in  a  direct  proceeding  for  the 
purpose,  and  can  only  be  so  corrected, 
and,  if  consummated,  cannot  be  questioned 
afterwards  collaterally?  If  the  first  view 
be  correct,  the  decree  is  right,  if  for  no 
other  reason  but  the  want  of  proof  of  due 
advertisement:  and  then  all  the  other  ob- 
jections are  supererogatory.  But  if  the 
last  view  be  correct,  then  all  those  objec- 
tions may  safely  be  admitted,  and  yet  it  is 
too  late  now  to  urge  them;  neither  is  this 
a  proper  case,  nor  this  the  proper  forum, 
in  which  the  defendants  can  avail  them- 
selves of  them.  The  proceeding  is  certainly 
anomalous,  but  its  constitutionality  can 
hardly  be  doubted  In  respect  to  oBicers  and 
their  sureties  who  incur  reaponsibility 
under  and  in  reference  to  the  act;  neither, 
in  respect  to  such,  is  it  a  harsh  or  unjust, 

though  it  is  a  summary  proceeding. 
197      "The   regularity    of    the    proceedings 

might  have  been  directly  called  in 
question  in  the  federal  courts,  and  they 
were  the  proper  and  the  only  jurisdiction 
to  examine  and  correct  them.  Can  it  be 
doubted,  that  if  this  be  a  case  in  which  the 
agent  of  the  treasury  had  no  right  to  issue 
a  warrant,  the  marshal  might  have  been 
arrested  in  his  execution  of  it  by  applica- 
tion to  the  federal  court?  Or  that  if  the 
marshal  proceeded  to  levy  on  the  property 
of  sureties  before  exhausting  the  process 
against  the  principal  debtor,  or  on  lands 
before  exhausting  the  process  against  the 
goods,  the  federal  court  would  have  been 
open  to  redress  the  wrong?  Under  the  pro- 
vision of  the  4th  section  of  the  act  of  con- 
gress, an  application  for  an  injunction 
would  have  been  proper  on  each  and  every 
ground  urged  here.  And  if  resort  could 
have  been  had  to  the  federal  court,  that 
was  the  proper  remedy,  and  that  the  proper 
forum.  Congress  have  authority  to  execute 
their  own  laws  of  revenue  and  finance,  and 
the  federal  courts  have   exclusive   jurisdic- 
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If  the  proceeding  be  regarded  in  analogy 
to  sales  under  executions  or  decrees,  then 
the  Ifouisiana  decisions  present  no  diffi- 
culty.    They  are  cases  of    sales  under  ex- 


ecution, in  which  the  statute  required  the 
judgment  to  t>e  recited  In  the  instrument 
of  conveyance.  It  is  exactly  as  if  the  stat- 
ute had  required  a  conveyance  by  instrn- 
ment  under  seal,  and  the  conveyance  had 

STANARD,  J.  The  claim  asserted  by 
the  original  bill  of  the  appellants  is,  that 
they  have  purchased  a  tract  of  land  at  a  sale 
made  by  the  marshal  of  the  United  States 
under  the  authority  of  a  treasury  warrant 
Issued  against  Nathaniel  Craighill  the 
former  owner  of  the  land,  and  other  sure- 
ties of  William  P.  Craighill.  Their  com- 
plaint is  that  before  such  sale  the  land  in 
question  was  fraudulently  conveyed  by  N. 
Craighill  to  some  of  the  defendants,  for 
the  benefit  of  others  of  them,  and  the 

198  relief  *sought  is  a  decree  to  set  aside 
the  said  fraudulent  conveyance,    and 

to  give  them  possession  of  the  land. 

The  title  to  the  relief  depends,  1st.  on  the 
establishment  of  the  validity  of  the  title  of 
the  appellants  under  their  purchase  at  the 
marshal's  sale,  supposing  the  previous 
conveyance  of  Nathaniel  Craighill  had  not 
been  made;  and  2dly,  on  convicting  that 
conveyance  of  the  imputed  fraud,  or  of  some 
other  infirmity  which  deprives  it,  or  ought 
in  the  judgment  of  a  court  of  equity  to  de- 
prive it,  of  any  efficacy  in  respect  to  the 
antagonist  title  from  the  sale  and   convey- 

The  title  of  the  appellants  under  the  sale 
and  conveyance  has  been  objected  to  on 
various  grounds:  and  the  first  enquiry  is 
that  presented  by  the  proposition,  to  the 
maintenance  of  which  the  force  of  the  able 
argument  of  the  appellant's  counsel  was 
mainly  directed,  to  wit,  that  the  court  can- 
not, in  this  litigation,  take  cognizance  of 
objections  to  the  title  claimed  under  the  sale 
and  conveyance  of  the  marshal,  founded  on 
the  irregularities  of  that  officer  in  the  levy 
and  sale,  but  that  such  objections  could 
only  be  urged  in  the  federal  court,  under 
the  fourth  section  of  the  act  of  congress 
authorizing  the  proceeding  by  distress  war- 
To  this  proposition  I  cannot  assent.  The 
remedy  given  by  the  4th  section  is  against 
the  warrant  as  issued,  and  is  intended  to 
protect  from  injury  that  might  result  from 
the  undue  emanation  of  the  process,  or  ex- 
cess in  the  amount  for  which  it  miRbt 
emanate;  not  to  redress  injuries  resulting 
from  the  undue  or  irregular  execution  of  it. 
It  is  insisted,  further,  that  the  proceed- 
ings under  the  warrant  are  analogous  to 
those  under  an  execution  from  a  court  of 
record,  and  that  irregularities  in  the  pro- 
ceedings of  the  officer  must  be  corrected  by 
application  to  the  authority  from  which  the 
process  emanates,  and  cannot  be  urged  in 
another  forum  against  the  title  derived 
from    the   execution    of    the    process. 

199  The    analogy    is    not    "a   sound   one. 
In  case  of   the   warrant,    the   process 

does  not  issue  from  a  court;  and  though 
the  act  directs  that  a  record  of  the  levy  shall 
be  made  in  the  officer  of  the  clerk  of  the 
district,  it  gives  the  court  no  cognizance 
over  it,  nor  does  it  direct  that  the  marshal 
shall  make  return,  or  record  of  any  kind, 
of  his  proceedings  in  further  execution  of 
the  warrant.     The  party   then    had    no  day 
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in  conrt  to  urge  objections  to  the  undue 
lerj  and  sale  under  the  warrant.  The  Bale 
under  the  warrant  bears  a  stricter  analogy 
to  one  for  the  nonpajment  of  taxes,  than 
to  one  under  an  execution  issuing  from 
and  returnable  to  a  judicial  authoritj, 
The  whole  proceeding  in  both  is  ministe- 
rial;  all  the  functionaries  are  ministerial, 
executing  power  conferred  by  law ;  and  the 
title  is  derived  under  the  law,  only  in  cases 
in  which  it  appears  that  the  authority  which 
the  law  gives  has  been  strictly  pursued. 
Like  power  derived  from  the  conventions 
of  individuals,  it  cannot  displace  or  transfer 
property  from  one  to  another,  unless  it  be 
pursued:  and  to  the  title  claimed  under  it, 
the  due  execution  of  the  power,  according 
to  the  provisions  which  direct  and  limit  its 
exercise,  is  as  necessary  as  the  power  itself. 
Title  is  thp  offspring  of  the  conjoint  opera- 
tion of  the  power  and  the  due  exercise  of  it; 
and  be  who  asserts  it  ia  equally  bound  to 
■hew  the  one  as  the  other. 

The  title  of  the  purchasers  under  the  sale 
and  cotiveyance  of  the  marshal  is,  I  think, 
liable  to  be  repelled  by  shewing  that  the 
levy  and  sale  were  not  duly  and  regularly 
made;  especially  by  parties  holding  the  at- 
titude of  defence;  and  in  this  case  the  pur- 
chasers have  not  only  failed  to  prove  that 
in  the  levy  and  sale  the  directions  of  the 
act  were  observed,  but  the  defendants  have 
affirmatively  shewn  a  deviation  from  them 
in  several  respects.  Under  the  mandate  of 
a  warrant  issued  in  pursuance  of  the  act, 
the  lands  of  a  surety  were  not  liable  to  be 
levied  on    and   sold,     but    in  defect    of  the 

goods  and  chattels  of  the  principal 
200      and  sureties;  and  *yet,  in  this    case, 

no  such  want  of  goods  and  chattels 
appears.  On  the  contrary,  it  afGrmatively 
appear?  that  two  of  the  sureties  (Grove  and 
Duffield)  had  large  personal  estates.  It 
does  not  appear  that  the  sale  was  advertised 
as  directed  by  the  act.  There  are  other 
objections  to  the  sale;  but  it  is  unnecessary 
to  enumerate  or  further  consider  them. 
Indeed,  the  counsel  of  theappellantaalmoBt 
conceded,  that  if  in  this  litigation  the 
court  could  take  cognizance  of  the  objec- 
tions to  the  regularity  of  the  levy  and  sale, 
to  defeat  the  conveyance  of  the  marshal, 
the  title  of  the  appellants  as  purchasers 
could  not  be  sustained;  and  such  is  my 
opinion,  without  any  concession  of  counsel. 
The  nullity  of  the  appellants'  title  under 
the  sale  and  conveyance  renders  it  unnec- 
essary to  decide  the  question  whether  the 
conveyance  of  Nathaniel  Craigbill  be  or 
be  not  fraudulent. 

It  is  further  insisted  on  behalf  of  the  ap- 
pellants, that  though  they  may  not  be  enti- 
tled as  purchasers,  yet  they  have,  by  their 
payment  of  the  purchase  money,  discharged 
the  claim  of  the  United  States;  that  that 
claim  was  a  lien  on  the  land  in  question  ; 
and  that  they,  by  substitution,  are  entitled 
to  charge  the  land,  to  the  extent  of  the 
amount  paid  on  their  purchase.  No  such 
claim  is  asserted  by  the  appellants  in  their 
pleadings;  and  their  counsel,  conscious  of 
this,  insists  that  it  appears  in  the  proofs, 
and  that  it  was  the  duty  of  the  court  be- 
low to  have  authorized  or  directed  an 
amendment  of  the  pleadings,  for   the  pur- 


pose of  giving  the  appellants  relief  on  this 
ground  of  claim. 

It  is  sufficient  to  say,  that  it  was  not 
the  ofRcial  duty  of  the  court  to  direct  the 
amendment,  and  that  the  omission  of  the 
appellants  to  ask  leave,  or  to  use  the  leave 
to  amend,  cannot  in  this  court  be  objected 
as  an  error  of  the  court  below.  Nay  more, 
I  think  it  is  matter  at  least  of  grave  doubt, 
whether  such  an  amendment  oi'Kl't  to  have 
been  authorized  by  the  court.  The  parties 
had  been  engaged   in   a    tedious  and 

201  expensive  litigation  of  a.  'title  as- 
serted by  the  appellants.  That  litiga- 
tion had  swelled  the  record  to  a  considerable 
size.  The  title  litigated  had  failed,  and 
the  claim  to  be  asserted  by  an  amended  bill 
was  distinct  from,  and  even  incompatible 
with,  that  involved  in  the  previous  litiga- 
tion. To  permit  the  new  and  inconsistent 
claim  to  be  brought  forward  by  an  amen('>ed 
bill,  would  have  blended  the  new  with  the 
old  controversy — would  have  incumbered 
the  record  with  the  volume  of  matter  be- 
longing to  exploded  and  abortive  litigation, 
and  would  have  exposed  the  parties  to  the 
costs  of  imbodying  all  that  useless  matter 
in  the  record  relative  to  the  new  claim :  this 
useless  expense  to  the  parlies  producing 
only  annoyance  and  inconvenience  to  court 
and  counsel,  especially  in  the  event  of  ap- 
pellate proceedings.  And  what  advantage 
could  result  from  this  course  of  proceeding? 
Time  would  not  be  saved,  because  it  would 
take  as  much  time  to  mature  the  suit  on  the 
new  clai  m  asserted  by  an  amended,  aa 
though  asserted  by  an  original  bill.  The 
only  efFect  would  be  to  save  the  plaintiffs 
from  a  decree  for  the  costs  of  the  suit 
touching  their  abortive  claim:  and  this  is 
an  effect  which  certainly  does  not  recom- 
mend such  a  proceeding  to  the  favour  of 
the  court. 

The  cross  bill  is  but  a  pendant  to  the 
original,  the  object  and  function  of  which 
is  to  qualify  or  modify  the  relief  that  is 
sought  by  the  original  hilt.  But  as  that 
relief  would  not  be  granted  though  the 
cross  bill  had  not  been  filed,  the  cross  bill 
ia   supererogatory,    and    ought    to    be    dis- 

I  am  of  opinion  to  afGrm  the  decree. 

The  decree  of  the  court  of  appeals  was 
entered  in  the  following  terms: 

"The  court  being  of  opinion    that    what- 

rer  claim  the  appellants,  or  either  of  them, 

have  by  substitution  to   the   rights  of  the 

United  States,  or  as  cosureties  of  N.  Craig- 

hill,  or  under    the   judgment,    on    an 

202  execution  on  'which  N.  Craighill  was 
taken,  or  on  the  purchase  by  the  ap- 
pellant Grove  of  the  interest  of  N.  Craig- 
hill in  the  land,  at  the  sheriff's  sale  of  the 
property  surrendered  by  him  on  his  dis- 
charge, pending  this  suit,  as  an  insolvent 
debtor,  those  claims  cannot  be  adjudicated 
in  this  case,  they  not  being  embraced  by 
the  pleadings,  and  will  remain  without 
prejudice  from  the  decree  of  the  court  be- 
'ow,  or  the  affirmance  thereof  by  this  court; 

nd  being  further  of  opinion  that  there  is 
lo  error  in  the  said  decree^"  thc^aime  is 
affirmed,  with  costs.        '   '  "^'^'^'^i^ 


II  LEIGH  ViKonfiA  Rkpoxts,  Anhoxatsd. 

203  "Dunn  v.  Price. 

April.  1M0.  RIcbiDond. 
(Absent  BRUOKB  aad  Pabebh,  J.) 
PlHdlni  aod   Pr>cIlcc—Bi>Dds*—A«slBniiunt— Action 

■gainst  Pint  AailKnor  by   Second  for  Benefit  olHli 

AailBKBc.— Assumpsit  In  btoaebt  la  tbe  name  of  5. 

D.  for  tbe  beneQt  of  E.  V,  asainsE  a  defecilant  aa 

asBlsaorof  a  bond.    Tbe  defendant  pleads.  1,  tbat 

after  ber  asslcnmeat  to  Ibe  plainilfE.  and  before 

tbe  bond  became  due,  tbe  plaintiff  asBlgned  onto 

oneE.  V.  all  bla  rlEbc.  title  and  Interest  In  and  to 

the  bood.  by  reajion  whereof  no  rlBht  of  action 

ACalaat  ber  as  asslKnor  vas  la  tbe  plaintiff,  bat 

tbe  rlrbt  of  actJon  asalnsl  ber  was  Id  tbe  said  E. 
t  after  ber  asslEPmeot  to  tbe  plaintiff, 
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of  tbis  action,  tbe 
tbe 


plalatlff.  belns  cbari^ed  la 
oalb  of  Insolvency  and  was  dlscbarged  as  ai 
■olvent  debtor,  by  reason  wbereot  all  tbe  en 
belooglDe  to  bim  became  vested  In  a  abetlff. 


>  rlebt 


1  In  tbe  plaintiff, 

pleaa,  HELO  tSat  neflber 

bar  tbe  plalDtlfC  from  ma 

Same -Appellate    Jarlwllcth 

Count -AtflmiBnce  ■*  toA 


0  tbes. 


Reverul    u    to    One 

ber.— To  a  declaration 
InaaanmpBltconLalnlnB  two  counts,  tbe  defendant 
Pleads  tbe  general  Issue,  Afterwards  iie  flies  two 
additional  pleas  to  tbe  first  count  Upon  a  de- 
murrer lo  these  pleas,  tbe  circuit  court,  holding 
botb  of  tbem  tu  be  good,  enters  judgment  for  tbe 
defendant  upon  tbe  Urst  count  At  a  subseouent 
day.  ibe  Issue  is  tried  on  tbe  second  count,  and 
verdict  and  judgment  rendered  for  tbe  defendant 
OQthatcounL  Upon  a  supersedeaB.  tbe  court  of 
appeals  is  of  opinion  tbai  tbere  was  ei^or  in  over- 
ruling tbe  demurrer  :  Hbiai  nevertbeless.  tbe  de- 
fendant Is  entitled  to  tbe  beneflt  of  tbe  verdict 
and  judgment  on  tbe  second  count. 

In  the  circuit  court  of  Henrico,  at  Au- 
gust rules  1S30,  a  declaration  in  assumpsit 
was  filed  in  tbe  name  of  Samuel  Dunn, 
otherwise  called  Samuel  Duna  administra- 
tor of  David  Hollowaj  deceased  (who  sues 
for  the  benefit  and  at  the  costs  of  Edward 
Valentine),  against  Lucy  Price.  The  first 
count  allef^ed  that  Joseph  Carter,  on  the 
7th  of  November    1822.    made    bis    writing 

obligatory  whereby  he  acknowledged 
204       himself    bound  unto   Lucy  "Price    in 

the  sum  of  989  dollars  30  cents,  with  a 
condition  for  the  payment  of  494  dollars  6S 
cents  on  orbf-forethe  7th  of  December  1825; 
that  the  defendant  afterwards,  on  the  first 
of  January  1B24,  by  an  endorsement  in 
writing  on  said  bond,  for  value  received 
by  her  from  the  plaintiff,  assigned  and 
transferred  all  her  right,  title  and  interest 
therein  to  the  plaintiff,  by  the  name  antl 
style  of  Samuel  Dunn  ,ad mini stra tor  of 
David  Holloway  deceased;  that  the  plaintiff 
cannot  and  could  not  recover  the  amount 
mentioned  in  the  condition  of  said  bond, 
of  the  said  Carter,  he  the  said  Carter  hav- 
ing, before  the  said  sum  of  money  became 
due  and  payable  according  to  the  tenor 
and  effect  of  said  tKind  and  the  condition 
thereof,  become,  and  continuing  to  be, 
wholly  and  notoriously  insolvent  and 
unable  to  pay  the  same  or  any  part  thereof; 

•B«h1«.— See  monograpblc  note  on  "Bonds"  ap- 
pended to  Ward  V.  Cbura.  la  i^ratt.  BOI. 

Asilgnneat.— See  mooograpblc  noU  on  "Assign- 
ments" appended  to  Ragsdale  v.  Hagy.  e  Oratt  toe. 


and  that  Carter  has  absconded  and  left  the 
county  aforesaid,  and  gone  to  parts  without 
the  limits  of  this  commonwealth.  By  rea- 
son of  which  premises  the  defendant  be- 
came bound  to  pay  the  plaintiff  the  sum  of 
money  mentioned  in  the  condition  of  said 
bond,  with  all  interest  due  thereon,  and 
being  so  liable,  tbe  said  defendant,  in 
consideration  thereof,  undertook  and  as- 
sumed upon  herself  and  promised  to  pay  the 
plaintiff  the  same. 

The  second  count  alleged  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum 
of  1000  dollars,  for  money  lentandadvaticed 
to,  and  paid,  laid  out  and  expended  for  the 
defendant,  and  in  the  further  sum  of  1000 
dollars,  for  money  had  and  received  to  aud 
for  the  use  of  the  plaintiff,  and  being  so 
indebted,  the  defendant,  in  consideration 
thereof,  undertook  and  promised  the  plain- 


apay  h 


i  the  s 


A  trial  being  bad  upon  the  general  issue, 
the  jury  failed  to  agree,  and  a  juror  was 
withdrawn  and  the  cause  continued. 

The  defendant  afterwards  filed  two  ad- 
ditional pleas  to  the  first  count  of  the 
declaration.       One    of    them    alleged 

205  "that  after  she  assigned   the  bond  to 
Samuel  Dunn,  by  the  name  and  style 

of  Samuel  Dunn  administrator  of  David 
Holloway,  and  t>efore  the  bbnd  became  due, 
to  wit,  on  the  24th  of  March  1824,  the  said 
Samuel  Dunn,  by  the  name  and  style  of 
Samuel  Dunn  administrator  of  David  Hol- 
loway deceased,  assigned  unto  one  Edward 
Valentine  all  the  right,  title  .and  interest 
whatever  of  him  the  said  Samuel  Dunn,  as 
administrator  aforesaid  or  otherwise,  of,  in 
and  to  the  said  bond;  by  reason  of  whicb 
assignment  no  right  of  action  against  the 
said  Lucy  Price,  as  assignor  of  tbe  said 
bond,  was  in  him  the  said  Samuel  Dunn  at 
the  time  of  the  commencement  of  this  suit, 
but  all  right  of  action  against  the  said 
Lucy  Price  as  assignor  aforesaid  was,  at 
the  time  of  the  commencement  of  this  suit, 
in  him  the  said  Edward  Valentine. 

The  other  plea  alleged  that  after  the 
defendant  assigned  the  said  bond  to  the 
said  Samuel  Dunn,  by  the  name  and  style 
of  Samuel  Dunn  administrator  of  David 
Holloway,  and  before  the  commencement 
of  this  action,  he  the  said  Samuel  Dunn, 
being  then  charged  in  execution  in  a  suit 
commenced  and  prosecuted  in  a  court  of  rec- 
ord within  this  commonwealth,  was  brought 
before  two  justices  according  to  law,  and 
thereupon  subscribed  and  delivered  in  a 
schedule  of  his  estate,  and  made  oath  and 
swore  in  such  manner  as  is  prescribed  by 
law  for  the  relief  of  insolvent  debtors,  and 
after  delivering  in  such  schedule  and  tak- 
ing such  oath,  was  discharged  by  warrant 
from  the  said  justices;  by  means  whereof 
all  the  estate  belonging  to  the  said  Samuel 
Dunn  became  vested  in  a  sheriff,  and  no 
right  of  action  against  the  said  Lucy 
Price,  as  assignor  of  the  said  bond,  re- 
mained in  him  the  said  Samuel  Dunn  at  the 
time  of  the  commencement  of  this  suit. 

To  these  pleas  the  plaintiff  demurred, 
and  the  defendant  joined  in   tbe   demurrer. 

On  the  ISth  of  May  1833,  the  matters  of 
law  arising  upon  the  demurrer  being 

206  argued,    the  circnit  court  held  *that 
each  of  the  pleas  demurred   to   was 
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■ufllcient  to  bar  the  plaintiff  from  main- 
taining his  action  as  to  the  first  count,  and 
judgment  naa  entered  th&t  he  take  nothlDg 
bj  that  count.  Ab  to  the  second  count,  the 
canoe  whs  retained  on  the  docket  for  a 
trial  to  be  had  of  the  iaaue  joined. 

During  the  same  term,  to  wit,  on  the  6th 
of  Jane  1833,  a  jnrj  was  sworn  to  try  the 
isane,  who  returned  a  verdict  that  the  de- 
fendant did  not  assume  upon  herself,  as  in 
pleading  she  had  allege];  and  judgment 
was  entered  that  the  plaintiff  take  nothing 
b7  hia  bill,  and  that  the  defendant  recover 
her  coats. 


Johnson  for  the  plaintiff  in  error.  The 
judgment  is  erroneous  because  neither  of 
the  special  pleas  presented  any  bar  to  the 
action  on  the  first  count.  If  the  assignee 
had  even  sued  the  obligor,  there  is  an  ex- 
presaauthoritjof  this  court  to  prove  that  an 
assignment  by  him  is  no  answer  to  the  ac- 
tion. Garland  v.  Richeson,  4  Rand.  2&6. 
But  there  is  no  pretence  for  saying  that  an 
intermediate  assignee  may  not  maintain 
an  action  against  his  immediate  assignor. 
At  common  law,  a  remote  assignee  could 
have  maintained  no  action  against  any  as- 
signor except  his  own  immediate  assignor. 
And  the  act  of  assembly,  which  gives 
the  action  against  the  remote  assignor,  does 
not  take  away  the  action  from  the  immedi- 
ate assignee.  The  holder  has  a  right  to 
.  strike  out  all  the  assignments  but  that  on 
which  he  chooses  to  rely. 

Robinson  for  defendant  in  error.  It  is 
conceded  in  Garland  v.  Richeson,  that  if 
the  obligee  in  a  bond  were  to  transfer  by 
assignment  his  whole  right,  legal  as  well 
as  equitable,  to  his  assignee,  no  suit  could 
afterwards  t>c  maintained  in  the  name  of 
the  obligee.  It  is  because  the  obligee  is 
considered  not  to  transfer  the  legal 
207  'right  to  hia  assignee,  but  only  an 
equitable  right,  that  an  action  may 
be  maintained  in  the  obligee's  name  after 
the  assignment.  And  it  is  because  the 
statute  ban  given  to  the  assignee  of  the 
equitable  right  a  capacity  to  sue  in  his  own 
name,  that  he  may  sue  on  his  equitable 
right.  If  then  the  assignee  has  only  an 
equitable  right,  and  the  capacity  to  sue  in 
his  own  name  arises  entirely  from  that 
equitable  right,  surely  when  tiiat  equitable 
right  is  transferred,  the  capacity  to  sue, 
arising  from  it,  is  gone  also.  And  is  not 
that  the  case  here?  The  assignment  by 
Dnnn,  if  it  passed  any  thing  at  all,  passed 
his  equitable  right;  and  that  t>eing  passed 
away,  there  is  nothing  to  sustain  a  suit  in 
his  own  name.  Dnnn  nevec  having  had  the 
legal  right,  and  his  assignment  of  his 
equitable  right  being  valid,  his  assignee 
could  maintain  an  action  in  his  own  name 
against  the  obligor;  but  whiles  right  of 
action  existed  against  the  obligor  on  behalf 
of  Dunn's  assignee,  It  could  not  exist  at  the 
same  time  on  behalf  of  Dunn  himself.  It 
is  clear,  then,  that  upon  the  facta  presented 
by  the  first  plea,  no  suit  could  have  tieen 
maintained  by  Dunn  against  Carter.  And 
if  the  obligor  could  not  have  been  held  lia- 
ble to  an  assignee  who  had  assigned  away 


his  right,  how  can  the  assignor  be  held  liable 
to  such  assignee?  The  assignor  is  under* 
stood  to  pass  to  the  assignee  every  right 
founded  on  the  bond  which  he  himself  pos- 
sesses. And  among  the  rights  so  passed 
by  an  intermediate  assignor  is  his  right  of 
action  against  his  own  assignor.  If  indeed, 
upon  the  obligor's  proving  insolvent,  Dunn 
had  made  payment  to  his  assignee,  then 
he  would  have  been  reinvested  with  all  his 
original  rights  on  the  bond,  and  would 
have  been  entitled  to  demand  payment 
from  mrs.  Price,  his  assignor,  in  like  man- 
ner as  was  done  in  Goodall  v.  Stuart,  2 
Hen.  &  Mnnf.  106.  But  until  he  makes 
such  payment,  he  cannot  sue  his  assignor, 
not  even  for  the  benefit  of  his  assignee.  If 
he  could,  then  the  course   adapted   in 

208  Riddle  *&  Co.    v.     Mandeville  &c.,  S 
Cranch  323,  of  a  suit  in  equity  by  the 

second  assignee,  claiming  to  be  substituted 
in  place  of  the  first,  was  very  unnecessary ; 
and  the  statute  of  1607,  1  Rev.  Code,  ch. 
125.  i  6,  p.  4S4,  was  equally  so. 

In  the  case  of  the  bankruptcy  of  a  person 
who  is  beneficially  aa  well  as  legally  in- 
terested in  the  performance  of  a  contract 
made  before  the  act  of  bankruptcy,  the  ac- 
tion should  be  brought  in  the  name  of  his 
assignees.  1  Chitty'a  PI.  15,  (p.  25  of  7th 
american  edi.).  So  too  the  legal  interest  of 
an  insolvent  debtor  in  a  contract  is,  by 
the  provisions  of  the  insolvent  acts  of  Eng- 
land, vested  in  the  persons  to  whom  bis 
estate  is  assigned,  and  they  are  empowered 
to  sue.  1  Chitty's  PI.  17,  (p.  29  of  7th 
american  edi.).  Chitty  gives  forms  of 
pleas  of  the  plaintiff's  bankruptcy;  see  3 
Chitty's  PI.  919,  the  form  in  assumpsit, 
and  p.  971,  the  form  in  debt  on  bond.  The 
same  rule  exists  under  the  laws  of  the 
United  States ;  Richards  v.  Maryland 
Insurance  Company,  8  Cranch  85.  So  in 
Pennsylvania;  Cooper  Ac.  v.  Henderson, 
6  Binn.  189;  Kennedy  v.  Faris  Ac,  £  Serg. 
A  Rawle  394;  Stoever  v.  Stoever  Ac,  9 
Serg.  &  Rawle  434. 

If  the  circuit  court  was  wrong  upon  the 
demurrer,  still  the  defendant  is  entitled  to 
the  benefit  of  the  verdict  aad  judgment  upon 
the  second  count. 

Johnson  in  reply.  A  verdict  is  never  set 
aside  in  part,  and  the  judgment,  if  erro- 
neous in  part,  is  to  be  reversed  in  toto.  II 
is  not  shewn,  upon  the  plea  of  insolvency, 
that  the  right  of  action  vested  in  the  sher- 
iff, for  the  casea  of  bankruptcy  are  not 
analogous.  And  as  to  the  other  plea,  there 
was,  before  the  statute,  aright  of  action  for 
the  assignee  against  his  assignor,  and  this 
right  did  not  pass  to  a  second  assignee. 

TUCKER,  P.  This  was  an  action 
brought  in  the  name  of  the  first  as- 
signee,   for    the    tienefit    of    the  last 

209  'assignee,  against  the  first  assignor, 
to  recover  back  the  amount  paid  for  a 

bond,  the  obligor  having  proved  insolvent. 
The  defendant  pleaded  the  assignment  to 
the  last  assignee  in  bar  of  the  action,  and 
the  court  below  sustained  the  plea.  This 
I  think  was  erroneous. 

Before  the  act  of  1807,  which  gave  to  the 
last  assignee  a  right  to  maintain  an  action 
at    law   against   a     remote    assignor,    his. 
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remedj  was  cither  in  equity  (Riddle  &  Co. 
V.  Mandeville  &c.,  S  Cranch  322),  or  he  was 
entitled  to  institute  an  action  at  latv  for 
his  own  benelit,  in  the  name  of  his  as- 
signor, against  the  remote  assignor.  1  T. 
R.  26,  619 ;  4  T.  R.  340 ;  Garland  v.  Richeson, 
4  Rand.  268.  The  act  of  180T  does  not  take 
away  or  impair  thai  right.  It  only  provides 
that  "hereafter  the  assignee  shall  be  enti- 
tled to  recover  from  any  previous  assignor 
sigaors."     It  does  not  follow,  because 


he   i 


titled  t 


statute,  that  he  can  no  longer 
sue  in  the  name  of  his  assignor  for  his  own 
betietit.  The  case  of  Garland  v.  Richeson, 
4  Rand.  266,  is  pregnant  with  proof  that  a 
party  may  proceed  under  the  statute  or  as 
at  common  law.  The  argument  in  that 
case  is  a  fortiori  in  this:  for  although  it 
has  been  much  doubted  whether  the  assign- 
ment of  a  bond  did  not  pass  the  legal  title 
to  it,  it  cannot  be  supposed  that  an  assign- 
ment can  pass  a  legal  title  to  the  implied 
contract  between  the  assignor  and  assignee. 
It  is  not  perceived  how  such  implied  con- 
tract could  be  the  subject  of  such  legal 
transfer.  The  right  is,  after  all,  hut  equita- 
ble, though  it  is  authorized  by  statute  to 
be  enforced  by  action  at  Ian.  I  think, 
therefore,  it  is  in  the  election  of  the  last 
assignee  to  sue  either  in  his  assignor's 
name,  and  for  his  own  beneRt.  or  in  his 
own  name  under  the  statute.  If  he  pursues 
the  former  course,  the  court  of  law  will 
take  notice  of  his  equitable  right,  will 
permit  the  action  to  proceed  in  the  name  of 
the  assignor,  for  his  benefit,  and  will  pro- 
tect it  against  the  interference  of  the 
210  assignor.  4  Rand.  268.  'Upon  the 
same  principles,  it  will  not  permit 
the  assignee's  rights  to  be  defeated  by  the 
plea  of  a  title  outstanding,  not  in  another, 
but  in  himself.  In  Winch  v.  Eeeley,  1  T. 
R.  619,  the  defendant  pleaded  that  the 
plaintiff  was  a  bankrupt,  and  that  the  bal- 
ance due  from  him  to  the  plaintiff  was 
payable  to  his  assignees,  and  so  he  was  not 
entitled  to  sue.  The  plaintiff  replied  that 
before  his  bankruptcy  he  had  transferred 
this  balance  to  one  Searle,  and  that  the 
suit,  though  in  his  name,  was  for  Searle's 
benetit.  Judgment  for  the  plaintiff:  from 
which  it  is  clear  that  a  court  of  law  will 
look  to  the  person  really  entitled  in  equity 
to  the  debt,  and  will  protect  his  rights  ac- 
cordingly. So  too  in  Bottomley  v.  Brooke, 
cited  1  T.  R.  621,  to  debt  on  bond  the  de- 
fendant pleaded  that  the  bond  was  given  in 
trust  for  one  E.  Chancellor,  and  that  before 
action  brought  E.  C.  was  indebted  to  the 
defendant  more  than  the  amount  of  the 
bond.  The  plaintiff  demurred,  but  with- 
drew his  demurrer  by  advice  of  the  court. 
So  in  Rudge  v.  Birch,  and  Webster  v. 
Scales,  cited  1  T.  R.  622,  it  was  decided 
that  the  interest  of  a  trustee  did  not  pass 
as  part  of  a  bankrupt's  effects.  All  these 
cases  are  recognized  in  Winch  v.  Keeley, 
and  in  Master  v.  Miller,  4  T.  R.  341.  Ac- 
cording to  them,  the  defendant  might  have 
pleaded  that  the  last  assignee,  for  whose 
use  the  suit  was  brought,  was  indebted  to 
her  more  than  the  amount  of  the  plaintiff's 
demand ;  and  if  bo — if  she  would  be  entitled 
to  consider  him  as  plaintiff,   she  ought  not 


to  have  been  permitted  to  treat  him  as  a 
third  party  holding  a  title  adverse  to  the 
demand  in  that  action.  The  plea  therefore 
should  have  been  overruled. 

The  second  plea  falls  nitbin  like  objec- 
tions, and  must  share  the  same  fate. 

Lastly  we  come  to  consider  what  judg- 
ment shall  be  entered.  There  were  two 
distinct  judgments  in  the  court  below;  the 
first,  for  the  defendant  upon  the  demurrer, 
which  we  deem    erroneous;  the   last, 

211  upon  a  verdict  "tor  the  defendant    on 
the  trial  of   the   issue  on  the  second 

count.  As  to  this,  there  is  no  error  as- 
signed, nor  do  we  perceive  any.  I  am 
therefore  of  opinion  to  affirm  the  judg- 
ment on  the  second  count,  and  reverse  that 
upon  the  first  count,  entering  judgment  for 
the  plaintiff  upon  the  demurrer,  and  send- 
ing the  cause  back  for  a  trial  upon  the  plea 
to  that  count,  and  such  further  proceedings 
as  may  be  found  proper.  And  this  upon 
the  authority  of  Everard  v.  Paterson,  6 
Taunt.  645;  S.  C  2  Marsh.  304,  and  Camp- 
bell V.  French,  6  T.  R.  200. 

The  following  entry  was  concurred  in  by 
all  the  judges; 

"The  court  is  of  opinion  that  the  judg- 
ment of  the  circuit  court,  in  so  far  as  it 
was  considered  that  the  second  and  third 
pleas  of  the  defendant,  pleaded  to  the  first 
count  in  the  declaration,  were  good  and 
sufficient  in  law  to  bar  the  plaintiff's  action 
on  the  said  count,  and  that  the  plaintiff 
take  nothing  by  his  iirst  count,  but  that 
the  defendant  go  thereof  without  day;  and 
also  in  so  far  as  it  was  considered  that  the 
defendant  recover  against  the  plaintiff  her 
costs  by  her  about  her  defence  in  that  be- 
half expended,  and  that  the  said  plaintiff 
take  nothing  by  bis  bill,  but  be  in  mercy 
&c,  is  erroneoua.  And  the  court  is  further 
of  opinion  that  so  far  as  respects  the  sec- 
ond count  in  the  said  declaration,  there  is 
no  error  in  the  proceedings  thereupon,  and 
that  the  defendant  was  entitled  to  her  judg- 
ment upon  the  said  count,  that  the  plaintiff 
take  nothing  by  his  said  count,  but  with- 
out costs.  Therefore  it  is  considered  by 
the  court  that  the  said  judgments  be  re- 
versed and  annulled."  with  costs.  "And 
this  court  proceeding  to  give  such  judgment 
Ac.  it  is  considered  by  the  court  that  the 
plaintiff  take  nothing  by  the  second  count 
in  his  declaration,  but  that  the  defendant 
go  thereof  without   day.     And    as    to 

212  the  demurrer  of  'the  plaintiff   to   the 
defendant's  second  and  third  pleas  to 

the  said  first  count  in  the  declaration,  it 
appears  to  the  court  here  that  the  said 
pleas,  and  the  matters  therein  contained, 
are  not  sufficient  in  law  to  bar  the  plaintiff 
from  having  and  maintaining  his  action 
against  the  defendant  on  his  said  first 
count:  Therefore  it  is  further  considered 
that  the  plaintiff's  demurrer  to  the  said 
pleas  be  sustained,  and  that  those  pleas  be 
overruled.  And  the  cause  is  remanded  to 
the  said  circuit  court  for  further  proceed- 
ings therein  upon  the  issue  in  fact  already 
made  up  on  the  said  first  count  of  the  dec- 
laration, or  such  other  issue  or  issues  aa 
may  be  made  up  between  the  parties,  in 
case  the  pleadings  should  be  amended  bj 
leave  of  the  court,  for  good  cause  shewn." 
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ceived; and  tbe   coort   of   appeals   aCBrmed    the 

Thomas  Butler  having  been  a  pilot  in  the 
navy  of  Virginia  during  the  reroiutionary 
war,  and  Mary  the  wife  of  Giles  Edwards 
being  his  heir,  Joseph  Segar  was  employed 
on  behalf  of  Edwards  and  wife,  as  their 
attorney  or  agent  to  prosecute  their  claim 
to  such  land  bounty  as  Butler  was  entitled 
to,  and  it  was  stipulated  that  Segar  should 
receive  for  his  services  one  third  of  what 
might  be  recovered. 

The  claim  was  established  before  the  ex- 
ecutive of  Virginia  prior  lo  the  28th  of 
June  1832,  that  being  the  date  of  a  letter 
from  Segar  to  ISdwards  communicating  the 
fact,  and  stating  that  he  would  proceed  im- 
mediately to  Hichmond  and  take  out  the 
warrant.  The  warrant  being  issued  by  the 
register  of  the  land  oRice  of  Virginia, 
214  "was  forwarded  to  Washington  by 
Segar,  to  be  commuted  for  scrip. 
Segar  wrote  to  Edwards  soon  afterwards, 
and  Edwards,  in  reply,  wrote  to  him  on  the 
ISth  of  August  1832  as  follows;  "You  will 
do  the  best  you  can  with  the  warrant,  and 
after  satisfying  yourself,  send  me  the  bal- 
ance by  the  first  opportunity;  though  I  ex- 
pected to  have  got  a  far  better  price  than 
75  per  acre;  but  as  I  have  left  it  to  you, 
you  must  act  for  me.  As  it  respects  an 
heir  on  the  eastern  shore,  I  know  not 
where  he  came  from  ;  and  when  he  or  she 
proves  their  right  to  claim,  then  they  can 
come  in  for  shares.  Settle  it  as  soon  as 
you  can." 

On  the  30th  of  August  1332,  Edwards  ex- 
ecuted a  writing  under  his  hand  and  seal, 
acknowledging  that  he  had  borrowed  of 
Segar  130   dollars,  which  he  bound  himself 
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to  return  whenever  scrip  should  issue  upon 
the  warrant,  and  declaring  that  if,  from 
any  cause,  the  warrant  should  not  be  con- 
verted into  scrip,  he  was  responsible  to 
Segar  for  the  amount  so  borrowed. 

On  the  19th  of  September  1832,  a  deed 
was  executed  by  Edwards  and  wife  to 
Thomas  Green  for  1778  acres  of  land  scrip 
due  upon  the  warrant,  in  consideration  of 
the  sum  of  1130  dollars  paid  in  hand  to 
Edwards  and  wife,  and  the  farther  consid- 
eration of  200  dollars  more  to  be  paid  to 
Edwards  when  the  scrip  should  have  been 
issued.  In  this  deed  Edvrardd  and  wife 
bind  themselves  that  they  will  defend  their 
title  to  the  scrip ;  but  it  is  stated  that  they 
"are  to  incur  no  risk  or  sustain  no  loss  by 
the  reduction  of  the  price  of  public  lands." 

Afterwards  the  following  letter,  dated 
Hampton.  November  25,  1832,  and  post- 
marked Hampton ,  December  18,  was  written 
by  Segar  to  Edwards;  "I  am  sorry  to  in- 
form you  that  the  claim  of  Thomas  Butler 
is  contested  and  suspended  on  several 
grounds,  which  the  department  at  Wash- 
ington will  not  communicate.  One  is, 
however,  that  other  persons  are  entitled; 
and  whether  this  l>c  true  or  not,  the 
claim  must  be  much  embarrassed. 
21S  •!  hope  you  will  make  enquiry  of  all 
the  old  persons  who  can  give  infor- 
mation on  the  subject  of  the  heirship,  and 
communicate  with  me.  So  soon  as  the 
claim  shall  have  been  safe,  I  will  pay  you 
the  remaining  200  dollars." 

This  letter  was  followed  by  one  from  mrs. 
Eldwards  to  mr.  Haywood,  of  the  general 
land  office.  Mrs.  Edwards  received  from 
mr,  Haywood  the  following  reply,  dated  the 
11th  of  January  1833; 

"Madam,  In  compliance  with  your  re- 
quest of  the  5th  Inst.  I  inform  you  that 
scrip  amounting  to  3333  dollars,  equal  to 
2666  acres  of  land,  was  issued  in  your  name 
as  only  heir  of  Thomas  Butler,  and  deliv- 
ered to  mr.  Segar  on  the  15th  of  November 
last.  I  am  not  enabled  to  say  whether  you 
are  entitled  to  other  moneys  as  heir  of 
Butler,  but  I  presume  you  could  obtain 
information  as  to  the  fact  from  the  state 
authorities  in  Kichmond. " 

At  July  rules  1833,  Edwards  and  wife 
filed  their  bill  in  the  circuit  court  of  Nor- 
folk county  against  Segar,  charging,  that 
"notwithstanding  the  perfect  security  of 
the  claim  (as  they  have  since  understood), 
the  said  Segar,  regardless  of  the  duties  at- 
taching to  his  agency,  taking  advantage 
of  the  knowledge  he  had  acquired  in  that 
character,  and  bent  upon  turning  that 
knowledge,  and  the  ignorance  and  neces- 
sities of  the  complainants,  to  the  utmost 
possible  advantage  of  himself,  induced  the 
complainants,  by  falsely  representing  that 
the  claim  was  in  jeopardy,  to  assign,  by  in- 
denture executed  in  the  month  of  Septem- 
ber last  (the  exact  date  not  remembered), 
the  said  claim  to  him  for  the  sum  of  1330 
dollars,  1130  dollars  of  which  was  settled 
for  at  the  execution  of  the  indenture;  the 
remaining  200  dollars  was  paid  afterwards. 
This  contract,  the  complainants  aver,  was 
entered  into  under  a  belief,  arising  from 
the  representations  of  the  said  Segar,  that 
.  the  female  complainant  was  not  the  sole 
I  heir  of  said  Butler,  and  tbat   obstacles  had 
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been  thrown  in  the  way   at   the  land  office 
at  Waahington ;    repfeeentations   en- 

216  tirely  at    variance    vrith    *the    truth 
of  the  matter,    as  the  complainants 

have  since  ascertained." 

Segar  answered,  that  finding  Edwardi 
determined  to  sell,  and  not  feeling  himself 
at  libertj,  as  his  agent,  to  disregard  his 
instructions,  he  applied  to. Thomas  Green 
of  Richmond,  the  onlj  purchaser  of  land 
warrants  known  to  him,  to  whom  he  sold 
the  interest  of  Edwards  for  75  cents  per 
acre,  which  was  all  that  he  could  procure ; 
that  the  complainants  executed  to  Green, 
and  not  the  respondent,  a  deed  for  their 
interest,  which  was  read  both  to  Edwards 
and  his  wife,  and  her  privy  examination 
duly  taken ;  and  that  after  the  execution  of 
the  deed,  he  drew  an  order  on  Green  for  the 
1130  dollars,  and  the  amount  of  the  order 
was  received  by  the  complainants.  He 
"positively  denies  that  he  made  any  mis- 
representations, at  any  time,  to  induce  the 
said  complainants  to  sign  the  deed  executed 
to  Thomas  Green.  He  suggested  no  diffi- 
culties, and  said  not  a  word  about  the  fe- 
male complainant  not  being  the  legal  heir 
of  the  said  Thomas  Butler.  He  had  can- 
didly communicated  to  the  said  Edwards 
the  male  complainant,  as  he  was  in  duty 
bound  to  do,  all  the  dif^cultiea  threatening 
his  claim,  long  before  the  sale  was  made; 
but  so  far  from  using  these  as  expedients 
to  induce  the  sale  of  the  warrant,  he  advised 
them,  whenever  consulted,  most  strenuously 
against  it;  lirst,  because,  as  their  agent, 
he  was  bound  to  make  the  best  sale  of  it 
for  them  he  could,  if  entrusted  with  the 
management  of  it;  and  secondly,  because 
his  interest  would  not  be  promoted  in  any 
way  by  the  sacrifice  of  it."  The  t-espond- 
ent  then  proceeded  to  state  the  facts  in 
relation  to  the  deliverj'of  the  scrip,  and  the 
letter  written  by  him  on  the  2Sth  of  No- 
vember 1832.  On  or  about  the  15th  of 
November  1832,  he  received  the  warrant 
from  the  chief  clerk  of  the  land  office,  for 
the  purpose  of  making  the  proper  assign- 
ment of  the  same  to  the  purchaser.  It  was 
then    returned  to  the    land   office  for 

217  the  final  certificate    *of  the   commis- 
sioner, and  detained    some  days.     As 

a  letter  bad  been  received  at  the  land  office, 
requesting  the  commissioner  to  delay  the 
delivery  of  the  warrant  until  evidence 
should  be  furnished  to  shew  that  the  per- 
sons in  whose  name  the  scrip  was  made 
out  were  not  the  true  heirs  of  Butler,  he 
feared  that  the  detention  was  in  conse- 
quence of  this  letter,  or  that,  during  the 
detention,  evidence  adverse  to  the  claim 
might  arrive,  and  determined  to  leave 
Washington  and  prepare  himself  with  fuller 
evidence  of  the  title  of  the  complainants. 
On  his  arrival  at  Hampton,  he  wrote  the 
letter  of  the  25th  of  November  1832.  For 
the  manner  in  which  this  letter  was  de- 
layed, he  cannot  account.  He  then  went  to 
the  eastern  shore,  and  a  few  days  after  his 
arrival  there,  received  a  letter  from  Henry 
Stanberry,  which  is  filed  with  the  answer. 
The  letter  from  Stanberry  to  Segar  bears 
date  the  25th  of  November  1832.  "The 
day"  (says  he)  "after  you  left,  I  received 
your  scrip  on  the  Butler  and  Williams 
warrants,    and  it  is  now  in    the   far  west. 


beyond  the  reach  of  all  difficulty  and  inter- 

Segar,  in  the  conclusion  of  his  answer, 
says  that  the  scrip  was  purchased  by  Stan- 
berry from  Thomas  Green  at  the  price  of  1 
dollar  12  cents,  or  1  dollar  IS  cents;  "that 
this  respondent  received  no  portion  of  the 
money,  except  for  his  own  compensation, 
the  one  third  of  the  2666?^  acres,  which 
this  respondent  sold  to  the  said  Henry 
Stanberry  at  the  price  of  1  dollar  10 cents." 
The  plaintiffs,  by  leave  of  the  court,  filed 
an  amended  bill,  alleging  "that  they  were 
entirely  ignorant  that  the  conveyance  of 
September  1832,  mentioned  in  their  original 
bill,  was  taken  by  the  said  Segar  in  the 
name  of  Thomas  Green;  for  they  aver  that 
that  gentleman,  who  resides  in  Kichmond, 
was  never  mentioned  to  them  as  the  pur- 
chaser of  the  said  scrip.  Whether  the 
conveyance  however  was  in  mr.  Green's  or 
mr.  Segar's  name,  they  are  advised 
218  does  not  vary  the  true  aspect  *of  the 
case,  except  so  far  as  to  require  of 
your  complainants  that  they  should  make 
Thomas  Green  a  party  to  this  suit.  They 
are  advised  that  the  purchase  of  the  said 
scrip,  though  in  the  name  of  mr.  Green, 
was  equally  a  fraud  on  the  rights  of  your 
complainants,  and  as  inconsistent  with  the 
duties  arising  out  of  the  agency  of  Joseph 
Segar  as  if  the  conveyance  had  been  taken 
in  his  own  name.  For  your  complainants 
charge  that  at  that  very  time,  and  long 
before,  the  said  Thomas  Green  and  Joseph 
Segar  were  and  had  been  connected,  either 
as  partners  or  as  agent  and  principal,  in 
the  recovery  and  purchase  of  revolutionary 
claims,  and  that  the  name  of  Thomas 
Green,  instead  of  Green  and  Segar,  or 
Segar  alone,  in  the  conveyance  from  your 
complainants,  was  inserted  merely  to  give 
colour  of  fair  dealing  to  a  transaction 
which  otherwise  on  its  face  might  have 
been  void." 
The  answer  of  Green  stated,  that  "in 
'ecemberl831,  mr.  Segar  and  this  respond- 
ent did  make  an  agreement   by  which    this 

ipondent    was    to    be    interested    in     the 

ims  and  agencies  procured  by  said  Segar, 
expecting    certain    cases;     and    when    the 

'  n  of  Thomas  Butler,  a  pilot,  was  al- 
lowed and  converted  into  scrip,  the  whole 
compensation  for  establishing  it  was  re- 
ceived by  said  Segar,  as  being  among  the 
exceptions.  Not  a  cent  was  ever  received 
by  this  respondent.  The  purchase  of  the 
1778  a'cres,  which  was  made  of  the  com- 
plainants, was  made  under  the  following 
circumstances.  This  respondent  had  au- 
thorized mr.  Segar  to  purchase  warrants 
that  might  be  in  market.  On  the  20th  of 
August  1832,  mr.  Segar  informed  this  re- 
spondent that  a  pilot  warrant  for  1800  acres 
was  offered  at  75  cents  per  acre,  and  en- 
quired whether  that  price  should  be  given. 
This  respondent's  reply  to  the  enquiry  was, 
'I  reckon  you  would  not  do  amiss  to  pur- 
chase the  1800  acres  at  75  cents,  provided 
the  warrant  be  already  registered  at 
Washington,  or  *can  be  so  registered 
in  a  few  days  after  you  get  this. 
There  is  some  danger,  but  I  think  the  pur- 
chase would  be  judicious.'  On  the  20th  of 
September  1832,  mr.  Segar  informed  this 
respondent   of  the  purchase,   as    made  the 
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daj  before,  at  75  cents,  of  Gilee  EdnardB, 
whose  wife  was  the  sole  heiress  of  Thomas 
Butler,  pilot,  as  he  stated."  In  answer  to 
special  interrogatories,  the  respondent 
states  "that  he  had  authorised  mr.  Seg-ar 
to  purchase  warrants,  and  agreed  to  allow 
him  for  hia  trouble  one  half  of  any  profit 
that  might  be  made  after  refunding  the 
purchase  monej  and  interest,  the  purchases 
being'  considered  as  respondent's,  though 
in  fact  the  interests  were  joint.  This  re- 
spondent did  not  know  from  whom  the  pur- 
chase was  to  be  made,  till  it  was  actually 
eouclnded. ' '  He  then  believed,  and  was 
afterwards  confirmed  in  the  belief,  that 
there  was  a  hazard  of  nearly  a  total  loss 
of  the  purcbaae  money.  The  opinions  of 
the  different  members  of  the  executive 
bad  undergone  repeated  changes  about  the 
right  of  pilots  to  claim  the  2666^  acres  of 
land  Iwutity.  They  finally  settled  down  into 
a  determination  that  pilots  were  not  entitled 
to  draw  more  than  aX)  acres.  And  the 
probability  is  that  this  claim  would  have 
been  defeated,  if  that  determination  had 
been  made  known  at  Washington  before 
the  scrip  issued.  It  was  however  received, 
and  sold  for  I  dollar  16  or  1  dollar  17  cents. 
The  a.'Sdavit  to  Green's  answer  bears 
date  the  25th  of  October  1834.  Segar's  sec- 
ond answer  was  sworn  to  the  8th  of  No- 
vember 1834. 

After  denying  that  the  complainants 
could  have  been  deceived  in  relation  to  the 
person  to  whom  the  deed  was  executed,  and 
stating  the  understanding  between  him  and 
Green  in  relation  to  the  prosecution  of 
military  claims,  as  Green  had  dope,  and 
the  fact  that  Green  had  no  share  of  the 
compensation  in  this  case,  he  pro- 
220  ceeds  *bb  follows;  ''This  respondent 
was  also  authorised  and  empowered 
by  said  Green  to  purchase  land  warrants 
for  him,  who  agreed  to  allow  this  respond- 
ent, for  his  trouble,  one  half  of  the  profits 
accruing  from  the  purchases  after  repaying 
the  pnrchase  money  and  interest.  Under 
this  regulation  the  claim  of  Thomas  Butler 
was  purchased,  this  respondent  being  en- 
titled to  one  half  of  the  profits  in  this  as  in 
all  other  cases  of  purchases  made  by  him. 
This  respondent  did  not  intend  to  be  under- 
stood, from  any  thing  contained  in  hie 
original  answer,  as  intimating  that  he  had 
no  interest  whatever  in  the  purchase  of  the 
land  warrant  of  Thomas  Butler.  Ke  did 
have  an  ultimate  interest  depending  upon 
the  contingency  of  the  final  success  of 
the  purchase.  At  the  time  of  said  pur- 
chase, he  had  had  no  settlement  with 
Thomas  Green,  and  had  received  not  one 
cent  from  him  in  consideration  of  the  pur- 
chase. A  settlement  took  place  between 
this  respondent  and  said  Green  in  Decem- 
ber 1833,  when  said  Green  accounted  to  said 
Segar  for  his  share  of  the  profits  in  all 
cases  of  purchases  made  by  this  respond- 
ent, among  them  that  of  't'homas  Butler, 
his  compensation  in  which  case  amounted 
to  between  300  and  350  dollars  according  to 
the  best  recollection  of  this  respondent. 
The  interest  of  this  respondent  was  not 
such  as  to  disqualify  him  from  acting  as 
the  agent  of  the  vendors.  He  acted  as  the 
instructed  agent  of  the  complainants,  hav- 
ing given  them  his  best  advice  to  take  the 
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chances  of  obtaining  the  whole  amount  of 
their  claim.  This  respondent  did  not  con- 
sult with  Thomas  Green  until  he  had  ap- 
plied to  every  purchaser  known  to  this 
respondent;  and  it  is  due  to  Thomas  Green 
to  say,  that  he  did  not  even  know  whose 
warrant  he  had  through  this  respondent's 
purchase.  According  to  the  recollection  of 
this  respondent,  said  Green  was  not  in- 
formed that  the  warrant  to  be  purchased 
was  that  of  Thomas  Butler." 

*James   Wilkins    deposed,    that  in 

August  1832  he  went  with  Edwards  to 

the  house  of  Segar;  that  Edwards  went  for 

the    purpose  of  selling  to   Segar    his    land 

claim,  and   manifested   very   great  anxiety 

sell  it ;  that  he  offered  to  sell  it  to  Segar, 

t  Segar  declined  purchasing,  saying  that 

was  averse  to   purchases  of  that    kind; 

that    upon    Edwards    remarking   he  was  in 

want  of  money,  Segar  offered    to  lend  him, 

and   Edwards  accepted  the  offer;  and  that 

he   understood  Segar   distinctly    to    advise 

Edwards  not  to    sell    his    claim    until    the 

scrip  should  be   obtained,    unless   he   could 

obtain  at  least  one  dollar  per  acre,  and  put 

all  risk  upon  the  purchaser. 

Henry  Stanberry  deposed,  that  in  August 
^2,    he  contracted  with    Segar  for  all  the 
Tip   of  which  he  might    have  the  control, 
r  to  which  he  thea   was   or   might    be   en- 
tled    under    the  then  existing  appropria- 
on.     For  a  part  of  this  scrip    {in    which 
part  the  scrip  to  be  issued  to  "Thomas   But- 
'~~'s  heirs  was  not  included)  he  paid  Segar 
advance  at  the  rate    of    one    dollar    per 
re,  he   guaranteeing   the  delivery  of  the 
scrip,  and  against  a  reduction  in  the  price 
of  public   lands.     Segar  also  agreed  to  sell 
him  his   proportion   of    his  other  cases,  in- 
cluding his  proportion  of  the  Butler  scrip, 
at    the  rate  of  1  dollar  10  cents  per  acre,  to 
be    paid  on  the  first  delivery  of   the    scrip, 
subject  to    the  same  provision  as  to  the  re- 
duction of  the  public  lands. 

Stanberry  further  deposed,  that  in  No- 
vember 1832  (about  the  10th,  he  thought) 
Segar  came  to  Washington ;  that  it  was 
understood  the  scrip  issuable  on  the  Butler 
warrant  had  been  suspended,  but  how  long 
or  for  what  cause  he  does  not  recollect ;  that 
Segar  remained  in  Washington  about  a 
week;  and  that  while  he  was  there,  to 
wit,  on  the  16th  of  November  1832,  Ihey 
stated  an  account  of  their  scrip  transac- 
tions, the  substance  of  which  is  stated  in 
the  deposition. 

One  of  the  items  in  the  account  Is  "But- 
ler's case,  2666^  acres,  before  the 
commissioner,  of  which  1777  78-100 
222  'acres  belong  to  mr.  Green,  and  the 
balance  to  mr.  Segar,  viz.  888  88-100 
acres."  The  scrip  sold  at  a  higher  price 
than  1  dollar  per  acre  embraced  3961  67-100 
acres,  of  which  it  is  stated  that  Stanberry 
was  to  have  777  66-100  acres  at  1  dollar  10 
cents  per  acre,  amounting  to  &S5  dollars 
42  cents,  and  3184  21-100  acres  at  1  dollar  15 
cents  per  acre,  amounting  to  3661  dollars 
84  cents,  making  together  4517  dollars  26 
cents.  Of  this,  it  is  stated.  2O00  dollars 
was  paid  by  Stanberry  to  Segar  the  16th' 
of  November  1833,  and  the  balance  dne 
Segar.  viz.  2517  dollars  26  cents,  was  pay- 
able after  delivery  of  the  scrip,  on  demand. 
The  part  of  the   scrip  put    at    1    dollar    15 
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cents  per  acre  was  »o  much  as  Segar  in- 
formed Staaberrj  was  beyond  tiia  own  pro- 
portion of  th«  cases;  and  Btauberry  agreed 
to  allow  him  for  this  part  1  dollar  15  cents, 
that  being  the  then  market  price  at   Wash- 

Stanherrj  further  deposed,  that  at  the 
departure  fit  Begar  from  Washington,  the 
Bcrli^iBsnable  on  the  Bntier  warrant  was 
before  the  commisaioner  of  the  general  land 
office,  for  his  certificate  to  the  validitf  of 
the  aaaignmen^.  Shortly  afterwards,  it 
was  banded  to  him  (Stanberry)  at  the  land 
office,  which  was  the  delivery  contemplated 
in  his  contract  with  Segai.  The  balance 
of  2517  dollars  66  cents  before  mentioned 
was  paid  by  him  to  Segar  in  February  1833. 
For  the  177?  78-100  of  the  Butler  scrip, 
Thomas  Green  drew  upon  him  (Stanberry) 
on  the  19th  of  November  1832,  at  60  days, 
and  his  draft  was  retired  on  the  21st  of 
January  1833. 

Vespasian  Ellis  deposed,  that  after 
Thomas  Butler's  claim  was  allowed  and 
before  the  scrip  was  received,  be  was 
employed  to  attend  to  the  interests  of  per- 
Bons  who  claimed  to  be  the  heirs  of  Butler ; 
that  he  wrote  to  Segar  on  the  subject,  giv- 
ing information  of  his  being  so  employed ; 
and  he  believed  that  a  letter  was  written 
to  the  commissioner  of  the  general  land 
office,  asking  a  suspension  of  the  scrip. 
223  "The  allegations  in   the   anawer    of 

the  defendant  Green,  aa  to  the  fluctu- 
ating decisions  of  the  executive  of  Virginia 
in  relation  to  the  quantity  of  land  to  which 

Silots  were  entitled,  and  the  consequent 
aiard  in  purchaainj;  anch  claims,  were 
proved  by  several  witnessea. 

On  the  ISth  of  November  1834,  the  cause 
was  heard.  The  circuit  court  was  of  opin- 
ion that,  upon  the  principlea  of  eqnity  ap- 
plicable to  contracts  between  the  agent  and 
his  cestui  que  trust,  the  defendant  Segar 
waa  to  he  considered  as  holding  the  fund, 
which  he  acknowledged  he  received  as  his 
portion  of  the  sales  of  the  scrip,  aa  a  trus- 
tee for  the  plaintiffs,  and  that  he  should  be 
held  reaponaible  for  the  same  :  but  as  the 
defendant  Green  appeared,  from  the  papers 
and  proofs  in  the  record,  to  be  a  purchaser 
without  notice  of  the  fraud  implied  by  law 
as  the  consequence  of  the  contract  between 
the  plaintiffs  and  the  other  defendant,  the 
court  was  farther  of  opinion  that  no  decree 
should  be  made  against  that  defendant. 
Whereupon  the  court,  valuing  the  1778 
78-100  acres,  which  belonged  to  the  plain- 
tiffs, at  1  dollar  15  cents  according  to  the 
deposition  of  Stanberry,  and  fixing  the  31st 
of  December  1833  aa  the  period  when  the 
defendant  Segar,  according  to  his  answer, 
settled  with  Green,  decreed  that  the  plain- 
tiffs recover  of  the  said  defendant  Segar 
the  sum  of  357  dollars  21  cents,  with  inter- 
est [hereon  from  the  3lst  of  December  1833 
till  payment,  and  the  costs  of  this  suit,  and 
that  the  bill  be  dismissed  as  to  the  defend- 
ant Green,  with  coats. 

From  thia  decree,  an  appeal  was  allowed 
on  the  petition  of  Segar. 

Johnson  for  the  appellant.  The  judge  of 
the  court  below  appears  to  have  been  aat- 
istied  that  the  aale  was  fair  in  fact,  yet  he 
haa  adjudged  it  fraudulent  in  law.  In  this 
he   has  gone  beyond  the  decisions  in  Vir- 


ginia, which  have  modified  the  doctrinesof 

the  engllsh   conrta.     Thus  in  England  it  ia 

laid    down    as    a    general    principle 

224  *lhat  persons  acting  in  a  confidential 
character  are  disqualified  from  pur- 
chasing. But  the  courts  of  Virginia  have 
refused  to  act  on  this  principle  against 
executors  whose  conduct  in  all  other  respects 
has  been  fair.  Anderson  Ac.  v.  Fox  &c., 
2  Hen.  A  Munf.  245;  M'Key  executor  of 
Fuqua  v.  Young,  4  Hen.  ft  Munf.  430. 
Chief  justice  Marshall  has  reviewed  the 
authorities  applicable  to  such  a  sale  as 
this,  in  the  caae  of  Teakle  v.  Bailey,  2 
Brock.  K.  43,  ant]  has  come  to  the  conclu- 
sion that  a  contract  between  an  agent  and 
his  employer  is  not  void  perse,  but  watched 
with  considerable  jealousy.  It  is  desirable, 
he  says,  that  the  circumstances  attending 
the  transaction  should  be  so  clearly  stated, 
aa  to  leave  no  donbt  that  the  principal  en- 
tered into  the  agreement  with  full  knowl- 
edge of  them,  or  at  least  of  such  of  them 
as  were  essential  to  the  contract  into  which 
he  had  entered.  But  what  information 
could  Segar  possess  that  his  clients  did  not 
possess?  None  whatever  that  was  essential 
to  the  contract.  Although  then  the  court 
shall  look  with  jealousy  upon  the  purchase 
made  by  Segar,  yet  when  it  finds  that  the 
purchase  was  fair,  and  for  a  price  which 
at  the  time  was  adequate.  It  must  refuse  to 
set  aside  the  sale. 

Robinson  for  the  a'ppelleea.  It  is  not 
necessary  to  examine  the  cases  cited  bj 
the  appellant's  counsel  as  to  sales  by  exec- 
utors, publicly  and  fairly  made,  at  which 
they  purchased.  This  is  a  private  aale  by 
Segar  as  agent  for  Edwards,  to  Segar  as 
agent  for  Green ;  Segar  having  besides  an 
interest  not  to  act  faithfully  to  Edwards ; 
as  to  which  the  doctrine  in  2  Tuck.  Camm. 
458-60,  and  the  opinion  of  judge  Carr  in 
Carter  Ac.  v.  Harris,  4  Rand.  204,  are  ap- 
plicable. Judge  Carr  citea  with  approba- 
tion the  case  Ex  parte  Jamea,  8  Ves.  345, 
348.  The  authorities  are  examined  by  chan- 
cellor DeaauBsure  in  Bntier  Ac.  v.  Haskell, 
4  Desauss.  702,  and  by  chancellor  Kent  in 
Davoue  v.  Fanning,  2  Johns.  Oh.  Rep. 
255-271.      To  the    authorities  which 

225  they  have  cited  may  *be  added  Wood- 
house  V.  Meredith,  1  Jac.  &  Walk.  213, 

218,  224.  In  the  case  of  Teakle  v.  Bailey,  2 
Brock.  R.  43,  cited  on  the  other  side,  judge 
Marshall  (p.  51)  uses  this  strong  language: 
"That  an  agent  to  sell  cannot  be  himself 
the  purchaser  under  the  power  to  sell,  is 
well  settled.  Such  a  purchase  is  absolutely 
void."  The  doctrine  of  the  chief  justice, 
applied  to  this  case,  is  this:  that  if  there 
be  a  sale  by  Segar  aa  agent  of  Edwards, 
and  Segar  himself  purchases,  or  is  inter- 
ested in  Green's  purchase,  the  purchase  is 
absolutely  void.  The  only  part  of  the 
opinion  on  which  the  appellant's  connsel 
can  rely,  is  that  applicable  to  a  contract 
between  the  agent  and  hia  employer.  Now 
here  Segar  had  been  employed  by  Edwards 
to  sell,  and  he  professes  to  have  acted  as 
Edwards's  agent  when  the  aale  was  made 
to  Green;  it  is  not  pretended  in  his  answer 
that  the  relation  of  principal  and  agent  had 
ceased.  But  if  it  had,  still  it  muat  appear 
afBrmatively  that  the  agent  had  fumiBhed 
his  principal   with    all  the  knowledge  ac- 
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qnired  by  the  agent,  and  that  the  confidence 
reposed  in  him  has  in  no  respect  been 
abased.  It  has  been  asked,  what  informa- 
tion could  Segar  possess  that  his  clients 
did  not  paaseas?  He  poaseased  information 
as  to  the  value  of  the  subject.  He  had  sold 
bis  third  of  the  scrip  at  1  dollar  10  cents, 
and  might  have  Informed  his  clients  of  that 
fact.  It  is  incumbent  on  him  to  prove  that 
he  did  inform  them;  and  there  is  no  such 
proof.  The  inference  is,  that  when  he 
g-ot  them  to  sell  their  part  for  75  cents,  he 
had  never  told  them  that  he  had  sold  his  for 
1  dollar  and  10  cents;  and  that  the  sale 
would  never  have  been  made,  if  that  in- 
formation had  been  given.  It  is  then  very 
clear  that  8ef;ar  has  abused  his  trust;  and 
upon  the  ver;  principlea  laid  down  in  the 
case  which  bis  counsel  relies  on,  he  can 
derive  no  benefit  from  his  purchase.  But 
even  if  Segar  had  taken  no  advantage  of 
the  confidence  reposed  in  him,  had  done  no 
injurj  to  the  partj  who  trusted  him, 
236      it  is  enough    that  *he  had  an  oppor- 


lord  Wjoford  (formerly  chief  justice  Best] 
Rothschild  V.  Brookman,  .S  Bligh  N.  S.  190, 
ia,  that  mr.  Rothschild  had  an  opportunity, 
from  the  nature  of  his  employment  and  the 
manner  in  which  he  conducted  himself,  of 
taking  advantage  of  the  person  with  whom 
he  was  dealing,  if  he  was  disposed  to  take 
that  advantage;  and  though  lord  Wynford 
was  willing  to  say  that  he  did  not  believe 
mr,  Rothschild  to  be  capable  of  doing  that, 
yet,  he  said,  the  court  must  deal  with  him 
as  it  would  with  any  other  individual,  and 
aay  that  he  ought  not  to  have  been  con- 
cerned in  such  transactions,  under  such 
circnmstantes. 

PER  CURIAM,  Decree  affirmed. 
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Hay,  1840,  Rlcbmond. 
(Abaeat  PAaaaa.  J.) 
Baa4*-Jiidcaant-Rall*IWb«r*OblBliMdbrSBrpriM* 
— CsM  M  Bar.— A.  &  B.  execute  tbelr  lolat  bond  for 
no  dollars  to  C.  A  D.  who  endorse  tbat  tbe  wbole 
antDDDt  la  to  be  i>ald  to  C.  and  to  bim  It  la  accoi 
iagly  paid  by  A.  who  takes  bU  reci 
bat  does  DOt  pet  la  tbe  boad.  A.  IndlTldaally 
ecDtes  anolber  iKind  to  C.  for  Ifll  dollars.  A  writ 
of  capias  ad  rcBPODdeadnm  In  debtoD  bond  !00 
dollars.  belncBued  oat  In  tbe  Dames  of  C,  A  D. 
axalnat  A.  (without  mentloDloK  bis  co-oblicor  B. 
who  la  then  dead)  Is  served  apoa  A.  wbo  anilera 
Jadanieot  la  tbe  actloa  to  pass  acaln 
fanlL  Aftenvarda  a  salt  lu  eqalCy.  for  relief 
asalaat  tbe  Jadsmcat.  Is  broaebcby  A.  aaalnac  c. 
and  a  tblrd  person,  >1.  to  wbom  tbe  bond  for  Em 
dollars  bad  beea  traaaferred.  and  for  wboae  bea- 
eflt  tbe  action  had  beea  prosecuLed  :  Id  whlcb 
salt  A.  shews  that  his  paymeat  of  tbat  bond  to  C. 
was  made  wlthoat  notice  of  Its  traaafer  to  H, ;  al- 
Icces  tbat  C.  at  the  time  of  such  paymeat.  promtsed 
M  deliver  up  or  destroy  tbe  bond  :  aed,  for  (all' 
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.-The  princi- 
pal case  Is  cited  In  Holland  v.  Trotter.  £t  Qratt.  1M. 
141.  and  /gof-<M(a  :  faot-HoU  to  Byrne  v.  Edmoadi. 
tS  Qratu  XO-./ootnottio  FaTTlll  v.  McKlnley.  » 
Oratt.  I :  Perrell  v.  Allen.  B  W.  Va.  4t ;  Kaapp  v. 
Snyder.  IB  W.  Va.  441- 


tbat  be  was  led  by  the  clrenmstaaces  of  the  case 
to  believe,  and  did  believe  antll  after  the  ]ade- 
menc.  that  tbe  action  was  founded  oa  tbe  bond 
forindollars.  wbkb  was  joaUydne.  On  appeal 
by  M.  from  decree  perpetaatinrlajuactlon  to  tbe 
JndEment,  Haul  (dlsseutleule  BBOoas,  J.),  tbe 
case  made  by  the  appellee  entitles  him  to  relief  la 
equity  :  but  M.  will  be  entitled  to  receive  the 
amount  of  the  bond  form  dollars,  and  the  In- 
junction must  I>e  dissolved  as  to  tbat  amonat  and 
tbe  costs  of  the  action  at  law  (bat  vltbonc  dam- 
area),  anieaa  the  appellee  shall  eatabllab  tbat  tbe 
■aid  bond  has  been  paid  by  bIm  to  C  before  no- 
tice of  M. 'a  Interest  In  the  tranaacUon.or  asslned 
by  C  to  some  tblrd  person  bavins  tlUe  anperlor 
to  that  of  U. 

In  the  circuit  superior  court  ot  Orange,  at 
OctotMr  rules  1832,  James  Nelson  junior 
filed  a  bill  in  equity  against  Landon  Lindsay 
ind  Daniel  Mason,  setting  forth,  that  aome 

ime  in .  he  executed  to  Liudsay  a  bond 

or  . :  that  afterwards,  jointly  with  W. 

L.    Hume,    he     executed    to    Lindsay 

28      another  bond,  for ;  "that  on  the 

,  he  paid    to    Lindaay    the    full 

amount  of  this  last  bond,  and    took    his    re- 
ceipt for  the  same :  that  shortly    thereafter 
he  was  aerved  with  a  writ,  in  the  name  of 
said  Lindsay,  for  debt :  that,  supposing  the 
tion  to  be  founded  on  his  individual  bond 
Lindsay,  he  made  no  defence,  and  a  judg- 
ent  was   obtained   against    him  ;  that    he 
,s  since  found  that  the  judgment  was   for 
e  amount  of  the  paid  twnd,  which  has  been   , 
aaaigned  to  Mason,  though  the  plaintiff,  at 
time  of  the  payment,  had  no  notice    of 
that  assignment :  and  that,  until  after   the 
judgment  was  recovered,    the   plaintiff   did 
not  know  that  the  suit  was  in  the  superior 
court,   but  supposed  it  to  be  in  the    county 
court.    Wherefore  he  prayed  an    injunction 
to  restrain  the  defendants  from  proceeding 
on  the  judgment. 

An  injunction  waa  granted  according  to 
the  prayer  of  the  bill. 

On  behalf  of  the  defendants  reapectively, 
demurrera  were  filed  to  the  bill,  as  not  shew- 
ing any  title  of  the  plaintiff  to  relief. 

In  this  state  of  the  cause,  the  plaintiff,  by 
leave  of  the  court,  filed  an  amended  bill, 
setting  forth  his  case  somewhat  differently, 
and  more  in  detail.  This  bill  stated,  that 
on  the  day  of  ,  the  plaintiff  ex- 
ecuted to  Landon  Lindaay  and  Lewis 
Lindsay  jointly,  or  to  Landon  Liudsay 
individually,  a  t>ond  for  a  debt  due  from  him 
Individually.  That  on  the  21at  of  January 
1828,  one  W.  L.  Hume  (since  deceased)  and 
the  plaintiff,  who  had  been  partners  in  busi- 
ness, executed  to  Landon  and  Lewis  Lindsay 
their  joint  obligation  for  200  dollara,  pay- 
able on  the  25th  of  December  ensuing;  on 
the  back  of  which  an  endorsement  was  made 
in  these  words — "  The  whole  amount  of  the 
within  ia  to  be  paid  to  Landon  Lindaay,  on 
account  of  the  extra  improvements  which  he 
put  at  the  springs  after  the  partnership 
was  dissolved.  March  1,  1828."  (Signed) 
"L.  A  L.  Lindsay."  That  the  plain- 
229  tiff  afterwards  paid  to  *Landon  Lind- 
aay the  full  amount  of  the  last  men- 
tioned bond,  and  took  his  receipt,  for  the 
same.  That  at  the  time  of  the  payment, 
Lindsay  aaid  he  had  not  the  txind  with  him, 
but  promised  to  deliver  it  up  to  the  plain- 
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tiff,  or  deetroT  It.  That,  instead  of  ' 
plying  with  this  promiae,  it  since  appeal 
transferred  the  bond  to  the  defendant 
Mason.  That  a  suit  was  inetituted 
circuit  court  of  Orange,  in  the  names  of 
Landon  Lindsaj'  and  Lewis  Lindsay,  upon 
the  bond  which  had  been  paid  ;  and  when 
the  writ,  which  was  against  "  Jaoiea  Nelson 
junior,"  and  not  against  James  Nelson 
junior  as  surviving  obligor  of  W.  L.  Bume 
and  James  Nelson  junior,  was  served  upon 
this  complainant,  he  supposed  that  the  suil 
was  brought  upon  the  bond  given  for  hi> 
individual  debt;  under  which  impression, 
and  knowing  that  debt  to  be  justly  due,  h( 
made  no  defence  to  the  snit,  but  suffered 
judgment  to  pass  by  default.  That  he  had 
no  noti;e  of  the  transfer  of  the  bond  to 
Mason,  at  the  time  of  paying  the  amount 
thereof  to  Lindsay  ;  nor  did  he  know  or 
suspect,  nntil  after  the  judgment  was 
obtained,  that  the  bond  so  paid  had  l>een 
transferred,  or  had  not  been  destroyed, 
that  it  was  the  subject  of  the  action. 

The  bond  for  200  dollars  with  the 
dorsement  thereon,  the  receipt  for  the 
amount  of  that  bond,  and  the  writ  of  capias 
ad  respondendum,  referred  to  in  the  amended 
bill,  were  exhibited  therewith.'  The  receipt 
bears  date  the  Ist  of  November  1831,  and 
the  signature  was  proved  to  be  the  hand- 
writing of  Landon  Lindsay.  The  indi- 
vidual t>ond  of  the  complainant,  also  referred 
to  in  the  amended  bill,  was  produced  in  evi- 
•  deuce.  It  bears  even  date  with  the  receipt 
for  the  amount  of  the  other  bond,  namely, 
the  1st  of  November  1831,  and  is  executed  to 
Landon  Lindsay  individually,  for  163  dollars 
71  cents,  payable  on  demand. 
To  the  amended  bill,  neither  answer  nor 
demurrer  was  put  in  by  either  of  tiie 
230  defendants :  and  it  appearing  'that 
Landon  Lindsay  was  not  an  inhabitant 
fif  the  commonwealth,  an  order  of  publica- 
tion was  entered  and  executed  against  him. 
As  to  Lindsay,  both  the  bill  and  amended 
bill,  and  as  to  Mason,  the  amended  bill,  were 
taken  pro  confesso. 

W.  8.  Frazer,  a  witness  examined  in  the 
cause,  deposed,  that  on  the  2d  of  January 
1832,  the  deponent,  as  deputy  sheriff  of 
Orange  county,  served  a  writ  upon  the  com- 
plainant Nelson,  at  the  suit  of  Landon  and 
Lewis  Lindsay,  which  suit  was  brought  to  re- 
cover the  sum  of  200  dollars.  This  was  the  only 
writ  he  ever  executed  upon  Nelson.  Nelson 
expressed  some  surprise  at  the  amount, 
and  told  deponent  that  he  had  executed 
his  bond  to  Landon  Lindsay,  but  for  a  less 
sum  than  200  dollars,  somewhere  about  160 
or  J70  dollars,  and  he  supposed  that  was  the 
bond  on  which  the  suit  was  brouKht,  as  it 
was  the  only  debt  he  owed  Lindsay  ;  but,  he 
said,  he  might  be  mistaken  in  the  amount. 
Deponent  thinks  he  did  not  shew  the  writ  to 
Nelson,  but  only  informed  him  that  he  had 
a  writ  against  him  for  the  amount  of  200 
dollars. 

The  deposition  of  Mann  A.  Page,  another 
witness  examined  in  the  cause,  is  in  the  fol- 
lowing terms ;  "The  deponent,  beine-  sworn, 
deposeth  and  saith,  that  he  was  employed  by 
James  Nelson  senior  to  prosecute  a  suit  upon 
an  injunction  bond,  in  his  name  as  executor 
of  Henry  Wood,  against  Landon  Lindsay 
and    Launcelot   Lindsay ;    that  he  obtained 


judgment,  and  by  direction  of  Richard  Rich- 
ards agent  for  James  Nelson  senior,  who 
employed  him  to  bring  the  suit,  he  allowed 
said  bond  as  a  credit  to  the  execution  in  the 
name  of  Wood's  executor  against  Lindsay, 
which  this  deponent  did,  and  said  bond  is 
now  in  his  possession  ;  which  bond  is  in  the 
following  words  and  figures,  to  wit :"  (Here 
the  complainant's  individual  bond  to  Lan- 
don   Lindsay  for  163   dollars  71    cents  was 

copied.) 
231  "The   cause  coming  on  to  be  heard 

upon  the  bill,  amended  bill,  demnrrers 
to  the  bill,  exhibits  and  depositions,  tbecourt 
overruled  the  demurrers,  and  directed  an 
issue  to  be  made  up,  and  tried  by  a  jury 
at  its  own  bar,  to  ascertain  whether  or  no 
the  plaintiff  did  pay  to  Landon  Lindsay  the 
amount  of  the  bond  for  200  dollars,  before 
notice  of  the  assignment  thereof  by  Lindsay 
to  Mason.  A  jury  beingaccordingly  impan- 
neled  at  a  subsequent  term,  found  that  the 
plaintiff  did  make  such  payment,  before 
notice  of  such  assignment. 

The  cause  wss  nnally  heard  the  2d  of 
October  1835,  on  the  papers  formerly  read 
and  the  verdict  of  the  jury  :  on  consideration 
whereof  the  court  decreed  that  the  injunction 
awarded  the  plaintiff  be  made  perpetual,  and 
that  the  defendants  pay  him  his  costs  of  this 

On  the  petition  of  Mason,  an  appeal  was 
allowed  from  the  decree. 

Patton  for  the  appellant :  there  was  no 
zounsel  for  the  appellee. 

TUCKER,  P.,  and  CABELL  and  STAN- 
AKD.  J.,  concurred  in  the  following  entry  : 
BROOKE,  J.,  dissented. 

"The  court  is  of  opinion  that  the  case 
made  by  the  bill,  a'nd  sustained  by  the  proofs, 
entitled  the  appellee  to  relief  in  equity. 
But  the  measure  of  that  relief  depended  upon 
the  state  of  facts  in  regard  to  the  bond  for 
163  dollars  71  cents,  which  ought  to  have 
been  ascertained  by  proper  proceedings 
before  final  action  upon  the  case.  The 
appellee  in  his  bill  admits,  that  at  the  time 
of  the  institution  of  the  action  at  law,  that 
debt  was  justly  due,  and  supposing  that  to 
he  the  subject  of  the  suit,  he  designed  no 
defence  to  it.  Although  therefore  the  200 
dollar  bond  had  been  paid.  Nelson  still  owed 
Landon   Lindsay     163   dollars    71   cents,   to 

hich  Mason  was  equitably   entitled.     And 

nless  Nelson  had  paid  that  sum  to  Landon 
Lindsay    before    notice     of    Mason's 

12      interest  'in  the  transaction,  or  unless 
the  bond  had  been  assigned  by  Lindsay 

>  some  third  person  without  notice  of 
Mason's  rights,  he  must  still  be  liable  to 
Mason  for  that  amount.     By  the  pleadings 

nd  proofs,  it  neither  appears  that  the  bond 
for  163  dollars  71  cents  has  been  paid  by 
Nelson,  nor  that  it  is  not  still  in  Lindsay's 
hands.  The  confused  and  almost  unintelli- 
gible deposition  of  Page  would  seem  to  indi- 
cate, indeed,  that  Lindsay  had  disposed  of 
the  bond  ;  but  when  or  how,  does  not  appear. 
"n  this  state  of  the  case,  the  court  is  of  opin- 
on  that  it  was  erroneous  to  perpetuate  the 
njunction  as  to  the  whole  amount  of  the 
judgment,  since,  upon  the  pleadings  as  they 
now  stand.  Mason  would  appear  to  be 
entitled  to  this  163  dollars  71  cents,  as 
Nelson  states  it  was  unpaid  when  suit  was 
brought,   and    neither    alleges    subsequent 


612 


II  LEIGH 

paymetit,  nor  aesigntnent  by  Lindeaj  to  a 
third  person.  The  coarl  U  therefore  of 
opinion  that  the  said  decree  is  erroneous. 
Therefore  it  i»  decreed  and  ordered  that  the 
same  be  reversed  and  annulled,  and  that  the 
appellee  do  pay  unto  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  hia 
appeal.  And  it  is  ordered  that  the  cause  be 
remanded  to  the  circuit  superior  court,  with 
instructions  to  dissolve  the  injunction  as  to 
the  sum  of  163  dollars  71  cents,  with  inter- 
est thereon  at  the  rate  of  six  per  centum  per 
attnnm  from  the  1st  daj  of  November  1S31 
till  paid,  and  the  costs  of  the  action  at  law, 
without  damag-es,  unless  the  appellee,  by 
proper  proceeding's,  shall  establish  to  the 
satisfaction  of  the  court  that  he  hath  paid 
the  amount  of  the  said  bond  before  notice  of 
Mason's  interest  in  the  transaction,  or  that 
the  bond  hath  t>een  assigned  by  Lindsay  to 
some  third  person,  who  hath  title  to  the 
same  superior  to  the  equitable  right  of  the 
said  Mason." 


Fairfax's  Adh'b  v.  Lewis. 
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•Fairfax's  Adm'r  v.  Lewis. 
Hay.  IBW.  Rlcbmond. 
(Absent  BBooKk  aod  Parkeh,  J.) 
-Oasiiirrer  t»  Evldancc— When  Proper  1 


-Id 


;o  the  evWence  beloB  1 


erfor 


;d  by  H 


tiS.  iDdBmeni 

wblcb  is  rcTeraed  by  Uila  court,  on  tbe  btou 
that  tbe  eTtdeace  dooi  not  abew  performaDce 
tbe  defendant,  tbousb  tbe  facts  ghewo.  If  pr 
erly  pleaded,  may  amount  to  a  aubatantlal  defei 
lo  the  action  ;  and  IhU  court  proceeds  to  eo 
ludemeat  tbat 
Baslalued  by  occasion  of  tbe  breacb  assleued  in 
the  declaralloD.  and  remands  tbe  cause  for  a  writ 
of  enquiry   of  those   damaeea   lo  be  eiecQled  : 
Hbld,    QotwlUiBtandlnB   such    jndcment   of   this 
court.  It  was  competent,  and  in  ibis  case  It  was 
proper,  for  tbe  conrt  below  to  net  aside  the  de- 
murrer lo  evidence,  and  allow  the  defeodant  to 
Die  additioaal  pleaa. 
Saaia— Caw  •(  Bar,— By  asreemeDt  under  seal  be- 
tween three  parties,  A.  B.  aadC,  A.  aiwames  to 
pay  B.  8S33ft  dollars   in  land,  at  two  dollars  per 
acre,  out  of  a  tract  wbtch  T.  L.  was  bound  to  con- 


•PIcadlBE— Special  Demurrer— Matter  ol  Potb.-Iq 
Norfolk  &,  W.  R.  Co.  v.  Ampey,  M  Va.  ISS.  %  S.  E. 
Hep.  XX,  It  Is  said  tbe  objection  for  duplicity  relates 
to  form  only,  and  does  not  eo  to  tbe  snbalaace  of 
tbe  pleading:  It  belne  an  objection  to  the  form  not 
to  tbe  BUlntance  of  tbe  declaration.  It  conld  only  be 
availed  of,  even  at  common  law.  with  all  of  Its 
rlsid  rules  of  pleading,  by  special  demurrer:  the 
party  demarrice  was  required  to  lay  bis  Bnser 
npon  tbe  very  poiut,  citiCEt  Minor's  Inst  pt.  2.  MB; 
»  Rob.  Fr  305;  Fair/or  r.  Letcii.  U  Lriah  243;  Ken- 
nalrd  v.  Jones,  s  Qratt.  IW:  Cunnineham  t.  Smith. 
10  Oralt.  ttfl:  Smith  t.  Lloyd,  IS  Qratt.  310,  JIB;  Gray- 
son *.  Boehanan,  88  Va.  !SI.  IB  S.  E.  Rep.  IS7.  See 
also.  clllDKtbe  principal  case.  Hunter  v.  Sayder.  II 
W.  Va.  SIS:  Peabody>InB,  Co,  v.  Wilson.  Se  W,  Va.  5^, 
t  S.  E.  Rep.  803:  Bums  v,  UorrisoD.  Bfl  W.  Va.  4%  is 
S.  E.  Rep.  08 :  /oat-aoU  lo  CaunlDGbam  v.  SmIIb.  10 
<3ratt.  tSb.  See  eenerally,  monosrapblc  nal(  ou 
■■  Demurrer  to  the  Evidence"  appended  to  Tntt  v. 
Slanrhler.  3  Oratt.  SM  ;  monoBrapbic  note  an  "De- 
murrers" appended  lo  Com.  v.  Jackson,  1  Va.  Cas. 
»l. 
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9  ;  B.  binds  himself  to  procure 
.ce  of  the  said  quantity  of  tbe 
U:  and  A.  engages  to  procure 
from  T.  L-  a  conveyance  of  tbe  whole  tract  toC. 
To  declaration  by  C  against  B.  assUcn lug  breacb 
of  B.'s  covenant  aforesaid,  defendant  pleads,  tbat 
Che  plaintiff  took  on  himself  lo  procure,  and  did 
procure  from  A.  an  order  on  T.  L.  for  a  convey- 
aoce  of  the  whole  tract  to  the  plaintiff,  under 
wblch  order  the  plaintiff  procured  a  conveyance 
to  himself  to  be  made  and  delivered  by  T.  L.  of 
tbe  whole  tract :  plaintiff  replies,  that  T.  'l.'s 
wife  was  Urine  at  tbe  time  of  the  said  conveyance, 
and  she  survived  bim.  and  never  rellunulsbed  to 
tbe  plaintiff  her  dower  Interest  In  the  land,  nor 
did  T.  L.  ever  eiecute  to  the  plaintiff  any  deed 
containing  any  covenant  that  tbe  land  was  free 
for  taxes,  nor  did   the  plaintiff 


t  from  T.   L.  s 


of  the 


defendant's 

general  demurrer  to  the  replication.  Heu>  (dis- 
sentiente  TncKin.  P.)  the  plea  Is  safflcleut.  and 
the  replication  naughu 

This  is  the  continaation  of  the   same  con- 
troverav  which  was  before  this  court  in 

234  November  1833;  reported  *2  Sand,  20. 
The  case,  so  far  as  material  in  reference 

to  the  subsequent  proceedings,  was  thus — 

On  the  26th  of  April  1804,  Philip  Fitzhugh, 
Joseph  Lewis  junior  and  Ferdinaado  Fair- 
fax entered  into  an  af^reement,  by  which 
Fitzhufrh  purchased  of  Lewis  a  tract  of  land 
in  Loudoun  county,  called  Clifton,  and  after 
stipulatinir  for  the  payment  of  a  part  of  the 
consideration  in  other  ways,  assumed  to  pay 
"  the  balance,  of  8333^  dollars,  out  of  a  tract 
of  about  19200  acres  of  land  upon  Bacon 
creelt  of  Green  river,  Kentucky,  which  he 
the  said  Fitzhugh  holds  the  obUr^ation  of 
Thomas  Lang  to  convey  in  due  form,  when 
required  by  the  said  Philip  Fitzhugh,  and 
which  land  the  said  Fitzhugh  hereby  war- 
rants to  be  clear  of  all  claims  for  taxes  or 
public  dues ;  rating  said  land  at  two  dollars 
per  acre,  on  an  average."  Then  Lewis 
bound  himself  "  to  procure  a  proper  convey- 
ance of  the  said  part  of  the  said  Green  river 
land,  to  the  amount  of  8333'/i  dollars  at  two 
dollars  per  acre  as  aforesaid,  to  the  said 
Fairfax  from  the  said  Thomas  Lang;"  for 
which  Lewis  ag-reed  to  receive  and  Fairfax 
to  tnake  payment,  in  the  manner  particularly 
specified  in  the  articles.  "  And  should  the 
above  agreement  take  effect,  the  said  Fitz- 
hugh  engages  to  procure  from  the  said 
Thoraas  Lang  a  conveyance  of  the  whole  of 
said  Green  river  tract  of  land  to  the  said 
Fairfax,  according  to  said  Lang's  obligation 
to  convey  the  same  ;  and  to  receive  In  pay- 
ment "  certain  lands  particularly  described 
in  the  articles.  It  was  further  agreed  be- 
tween the  parties,  that  the  contract  should 
take  immediate  effect  when  Fitzhugh  should 
determine  to  take  the  Clifton  estate,  he 
having  tbe  option  to  accept  or  refuse  the 
same  upon  actual  inspection.  The  agree- 
ment was  signed  and  sealed  by  Fitzhugh, 
Lewis  and  Fairfax  :  and  a  writing  thereto 
subjoined  under  the  hand  and  seal  of  Fitz- 
hugh, bearing  date  the  3d  of  May  1604, 
stated,  that  after  viewing  the  Clifton  estate, 
he  thereby  ratified  the  contract. 

235  "Upon     this      aereement,     Fairfas 
brought  an  action  of  covenant  against 

Lewis,  in  the  late  superior  court  of  law  for 
Loudoun  county,  assigning  the  breach,  that 
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LewU  had  altogether  failed  to  procure  a 
proper  con  ve  J  an  ce  of  the  said  part  ot  the 
Green  river  land,  to  the  amount  of  8333>^ 
dollars  at  two  dollars  per  acre,  to  the  said 
Fairfax  from  the  said  Thomas  Lang,  and 
that  the  said  Thomas  Lang-  had  aot,  at  the 
time  of  the  execution  of  the  agreemeat  afore- 
said, or  ever  after,  a  good,  sure,  perfect  and 
Indefeasible  estate  in  fee,  in  and  to  the  said 
Green  river  tract  of  land,  whereby  he  could 
convey  bj  a  proper  conveyance  to  the  said 
Fairfax  the  aforesaid' part  of  the  said  tract. 

The  defendant  pleaded  a  general  plea  of 
covenants  performed,  on  which  an  issae  was 
made  up.  At  the  trial,  the  plaintiff  filed  a 
demurrer  to  the  evidence,  in  which  the  de- 
fendant joined  ;  and  the  jury  was  thereupon 
discharged,  with  the  assent  of  the  parties. 
Upon  the  demurrer  to  evidence,  the  conrt 
gave  judgment  for  the  defendant :  and  to 
that  judgment  Fairfax  obtained  a  superse- 
deas, pending  which  he  died,  and  the  cause 
was  revived  in  this  court  in  the  name  of  Wil- 
liam Herbert  bis  admin  i at rator. 

Thiscourt  being  of  opinion  that  the  evi- 
dence stated  in  the  demurrer  was  not  adapted 
to  the  plea  of  covenants  performed,  and  on 
that  ground  holding  that  it  was  not  sufficient 
in  law  to  maintain  the  issue  joined  on  the 
part  of  the  defendant,  reversed  the  judgment 
of  the  superior  court,  entered  judgment  that 
the  plaintiff  recover  against  the  defendant 
his  damages  sustained  by  occasion  of  the 
breach  assigned  as  aforesaid,  and  remanded 
the  cause  with  a  direction  that  the  said 
damages  should  be  enquired  of  by  a  jury. 

After  the  cause  got  hack  to  the  superior 
court,  the  defendant  moved  the  conrt  to  set 
aside  the  demurrer  to  evidence,  and  allow 
him  to  file  additional  pleaa ;  to 
236  'which  motion  the  plaintiff  objected, 
insisting  that  the  court  had  no  right  or 
power,  in  that  stage  of  the  cause,  to  set  aside 
the  demurrer  and  allow  additional  pleas  to 
be  filed.  Having  taken  time  to  consider  the 
motion,  the  court  set  aside  the  demurrer,  and 
allowed  the  defendant  to  file  four  additional 
pleas  tendered  by  him,  which  were  filed 
accordingly.  To  which  opinions  and  pro- 
ceedings of  the  court  the  plaintiff  eicepted, 
and  his  exceptions  were  made  part  of  the 
record. 

Of  the  additional  pleas  thus  filed,  it  is 
only  necessary  to  notice  the  first  and  second. 
The  first  (after  setting  out  the  agreement 
upon  oyer,  and  protesting  that  no  demand  of 
performance  was  ever  made  by  Fairfax  on 
the  defendant)  averred,  that  after  the  con- 
tract took  effect,  Fitahugh  did  procure  from 
Lang  a  conveyance  of  the  whole  of  the  Green 
river  tract  of  land  to  the  said  Fairfax,  at  his 
request,  according  to  the  terms  of  the  said 
articles.  To  this  plea  the  plaintiff  filed  a 
general  replication,  and  issue  was  thereupon 
made  up. 

The  second  additional  plea  (after  oyer  of 
the  agreement,  and  protestation  that  no 
demand  was  made  by  Ferdinando  Fairfax  on 
the  defendant  to  procure  a  proper  convey- 
ance of  the  said  part  of  the  Green  river  land 
to  the  said  Ferdinando  from  the  said  Thomas 
Lang)  averred,  "that  he  the  said  Ferdinando 
took  on  himself  to  procure,  and  did  procure 
from  the  said  Philip  Fitzhugh,  an  order  on 
the  said  Thomas  Lang  for  a  conveyance  to 
be  made  to  him  the  said  Ferdinando  of  the 


whole  of  the  said  Green  river  tract  of  land, 
according  to  the  terms  of  said  articles,  under 
which  said  order  the  said  Ferdinando  pro- 
cured a  conveyance  to  him  to  be  made  and 
delivered  by  the  said  Thomas  Lang  of  the 
whole  of  the  said  Green  river  tract  of  land, 
that  is  to  say,  on  the  30th  day  of  September 
1804." 

To  this  plea  the  plaintiff  (protesting  that 

no  order  was  ever  given  by  the   said   Philip 

Fitzhugh    upon    the     said    Thomas     Lang 

for  the  conveyance  of  the  said  Green 

237  'river  land   upon   any    terms  or   con- 
ditions other  than  those  upon  which 

the  said  conveyance  was  stipulated  to  be 
madebj  the  articles  of  covenant)  replied, 
"  that  the  said  Thomas  Lang,  at  the  time 
that  the  said  conveyance  is  alleged  by  the 
said  defendant  to  have  been  made  by  him  the 
said  Thomas  Lang  to  the  said  Ferdinando 
Fairfax,  that  is  to  say.  on  the  30tb  day  of 
September  1804.  was  a  married  man,  and  his 
wife  was  then  living,  and  that  she  survived 
the  said  Thomas  her  husband,  and  that  by 
the  laws  of  the  state  of  Kentucky,  where  the 
said  land  was  situated,  she  the  said  wife  of 
the  said  Thomas  Lang  would  have  been  en- 
titled to  dower  in  the  said  land,  and  that  no 
deed  was  ever  executed  by  the  said  Thomss 
Lang  and  his  wife  to  the  said  Ferdinando 
Fairfax  of  the  said  Green  river  land  or  any 
part  thereof,  in  and  by  which  the  dower 
interest  of  the  wife  of  him  the  said  Thomas 
Lang  was  relinquished,  nor  did  the  said  wife 
of  the  said  Thomas  Lang  ever  relinquish  her 
dower  interest  in  the  said  Green  river  land 
or  any  part  thereof  to  him  the  said  Fer- 
dinando. nor  did  the  said  Thomas  Lang  ever 
make  and  execute  to  the  said  Ferdinando  any 
deed  containing  any  covenant  or  stipulation 
that  the  said  land  was  free  from  all  claims 
for  taxes  or  public  dues,  and  that  he  never 
did  accept  from  the  said  Thomas  Lang  any 
conveyance  of  the  Green  river  land  in  satis- 
faction of  the  covenant  on  the  part  of  the 
defendant,  in  the  said  articles  contained, 
whereby  the  said  defendant  bound  himself  to 
procure  from  the  said  Thomas  Lang  aproper 
conveyance  to  the  said  Ferdinando  Fairfax 
of  the  said  part  of   the   said   Green  river 

To  thia  replication  the  defendant  demurred 
generally,  and  the  plaintiff  joined  in  the 
demurrer.  The  court  held  that  the  law  upon 
the  demurrer  was  for  the  defendant,  and 
gave  judgment  that  the  plaintiff  take  nothing 
by  his  bill,  and  that  the  defendant  re- 

238  cover    his  'costs  about    his    defence 
expended :  from  which  judgment  the 

plaintiff  appealed  to  this  court. 

R.  C.  Nicholas  for  appellant. 

Johnson  and  Leigh  for  appellee. 

STANARD.  J.  On  the  first  and  main 
question,  that  involving  the  enquiry  whether 
or  no  the  former  judgment  of  this  court  in 
this  case,  adjudging  the  law  on  the  demurrer 
to  evidence  in  favour  of  the  demurrant,  and 
awarding  a  writ  of  enquiry,  deprived  the 
court  below  of  the  power  to  allow  an  amend- 
ment of  the  pleadings,  my  opinion  is  that 
that  judgment  was  not  an  insuperable  im- 
pediment to  the  allowance  of  such  amend- 
ment, and  that  the  court  below,  having  the 
power  to  allow  the  amendment  of  the  plead- 
ings, possessed  the  consequential  power  to 
set  aside  the  demurrer  to  evidence.    My  opin- 


II  LEIQH 


Fairfax's  Adm's  v.  Lewis. 


ion  is,  that  a.s  a  g'eDcral  proposition,  an  in- 
terlocutory judgment  of  this  court,  which,  if 
originally  rendered  in  the  court  l>elow,  would 
have  left  that  court,  at  an  j  subsequent  term, 
irhile  the  judgrinent  remained  interlocutory, 
at  liberty  to  allow  an  amendment  of  the 
pleadings,  would  not  necessarily  preclude  the 
allowance  of  such  amendment :  and  if  I 
doubted  on  this  question  as  a  general  prop- 
osition, I  should  think  that  it  should  be  the 
law  of  this  case,  seeing  that  the  law  on  the 
demurrer  to  evidence  was  decided  in  favour 
of  the  demurrant,  not  on  the  merits  of  the 
defence  preseoted  by  the  evidence,  but  on  its 
supposed  incoherence  with  the  plea,~not 
because  the  defence  was  not  good,  but  because 
in  effect  it  was  not  admissible  under  the 
plea,  ae  that  plea  was  construed  by  the  court ; 
and  that  the  judge  who  delivered  the  prevail- 
ing opinion,  did  ao,  not  doubting  that  when 
the  case  returned  to  the  court  below,  that 
court  might,  on  adequate  grounds,  allow 
an  amendment  of  the  pleadings,  if  asked 
for. 

239  *My  opinion  further isthatthepower 
to  allow  an  amendment  of  the  plead- 
ings was  rightly  exercised  in  this  case. 

I  am  further  of  opinion  that  the  demurrer 
to  the  replication  to  the  second  additional 
plea  was  rightly  sustained. 

If  that  plea  was  good,  then  the  replication 
is  manifestly  bad.  The  plea,  according  to 
the  pretensions  of  the  appellee,  alleges  Fair- 
fax's procurement  from  Lang  of  a  convey- 
ance of  the  whole  land.  If  this  he  true,  then 
Lewis  was  prevented  by  Fairfax  from  per- 
forming the  covenant  to  procure  a  proper 
conveyance  to  Fairfax  of  a  part,  and  is  no 
longer  liable  to  him  on  the  covenant  to  pro- 
cure such  conveyance.  Assuming'  this  to  be 
the  construction  of  the  plea,  the  replication 
attempts  to  involve  in  the  issue  on  that  plea, 
the  extrinsic  question,  whether  the-deed  of 
conveyance  contained  a  covenant  against 
taxes  ?  (a  covenant  forwhich  Lewis  had  not 
stipulated)  ;  and  secondly  the  collateral  and 
irrelevant  question,  whether  the  conveyance 
has  been  accepted  in  satisfaction  of  Lewis's 
covenant  ?  on  which  Lewis  could  not  take 
issue  without  an  entire  departure  from  his 
plea.  Indeed,  that  the  replication  was  good, 
has  been  but  faintly  maintained.  The  more 
serious  and  doubtful  question  is.  was  the  plea 
good  on  general  demurrer  ?  For  if  it  be  bad, 
the  demurrer  reaches  the  first  error  in  the 
pleading,  and  Fairfax  is  entitled  to  judgment 
though  his  replication  bebad. 

After  the  most  anxious  consideration,  I 
have  come  to  the  conclusion  that  the  plea, 
especially  when  coupled  with  the  replication, 
is  good  on  the  general  demurrer  to  the  repli- 

I  assent  to  the  proposition  of  the  appellee's 
counsel,  that  when  a  plea  states  facts  which 
amount  to  a  valid  defence,  the  omission  to 
state  the  conclusion  of  law,  shewing  quo 
modo  the  facta  operate  in  bar  of  the  action, 
does   not  necessarily  render   the  plea 

240  bad  on  general  demurrer.     *If  Fairfax 
procured  from  Lang  a  deed  passing  to 

him  a  good  title  to  all  the  land,  Lewis  was 
necessarily  discharged  from  his  covenant  to 
procure  a  proper  conveyance  from  LanK  to 
Fairfax  of  a  part.  This,  I  think,  is  substan- 
tially alleged  by  the  plea  ;  and  is  admitted 
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by  the  replication,  except  as  t 
ripht  of  mra.  Lang. 

The  plea  alleges  that  Fairfax  procured  a 
conveyance  of  the  whole  land  from  Lang. 

The  term  conveyance  is  sometimes  used  to 
signify  the  instrument  or  act  by  which  a  title 
is  professed  or  attempted  to  be  passed ;  some- 
times as  the  effect  produced,  by  the  operation 
of  such  act  or  instrument,  on  the  thing  and 
the  title  to  it.  Land  is  conveyed,  only  when 
the  title  to  it  passes.  A  deed  for  land  may 
be  made  without  passing  a  title  therein. 
When  the  plea  alleges  that  Fairfax  procutM 
a  conveyance  of  the  land  from  Lang,  it  in 
effect  affirms  thai  he  has  procured  from  l*a.tig 
a  deed  passing  a  title  in  the  land  ',  and  in  that 
is  implied  every  thing  necessary  to  produce 
that  effect,  and  among  other  things  Fairfax's 
acceptance  of  the  deed.  If  there  was  in  this 
respect  ambiguity  in  the  plea,  that  is  cured 
by  the  replication,  which  admits  the  convey- 
ance, but  controverts  its  eSicacj  in  passing 
the  title  as  to  the  dower  right  only.  Had  the 
replication  stopped  there,  it  might  have  been 
a  good  avoidance  of  the  plea  as  a  full  and 
complete  bar,  and  a  general  demurrer  to  It 
might  not  have  t)een  sustained  ;  but  by  ad- 
ding other  matter,  not  responsive  to  nor  in 
avoidance  of  the  plea,  and  on  which  the  de- 
fendant could  not  take  issue  without  a  depart- 

re   from  it,   the  replication  is  vitiated,   and 

,  as  I  before  said,  bad  on  demurrer. 

CABELL,  J.,  concurred, 

TUCKER,  P.    It  cannot  be  doubted,  since 
the  cases  of  Tomlinson  v.  Blacksmith, 

H  T  T.  R.  132,  and  Storer  v.  •Gordon,  2 
Chitty  27.  18  Eng.  C.  L.  R.  237,  that 
of  late  years  amendments  are  very  liberally 
permitted  where  the  justice  of  the  case  re- 
quires it,  even,  after  a  verdict  has  been  ren- 
dered between  the  parties.  In  the  former 
case,  the  plaintiff  was  permitted  to  amend 
his  declaration  by  increasing  the  damages 
laid,  according  to  the  truth  of  the  case  as 
found  by  the  jury  ;  and  in  the  latter,  the  pro- 
ceedings were  set  aside,  and  the  defendant 
was  permitted  to  put  in  a  new  plea,  the  jus- 
tice of  the  case  appearing  to  demand  it.  It 
would  seem  then  well  established  that  a  de- 
fendant may,  for  good  cause  shewn,  even 
after  a  verdict  against  him,  be  permitted  to 
have  that  verdict  set  aside,  and  to  make  a 
new  defence  upon  the  merits  of  the  matter 
in  controversy.  If  this  be  so,  it  is  not  per- 
ceived why  an  equal  latitude  is  not  allow- 
able in  cases  of  demurrer  to  evidence.  As 
judge  Roane  well  observes  in  Taliaferro  v. 
Gatewood,  6  Munf.  320,  the  power  to  set 
aside  tbe  proceedings,  for  the  purposes  of 
justice,  exists  a  fortiori  in  cases  of  demurrer 
to  evidence,  which  are  under  the  control  and 
superintendence  of  the  trying  court :  nor 
have  I  ever  doubted  that  while  the  proceed- 
ings are  yet  in  fieri,  it  is  just  as  much  within 
tbe  legitimate  authority  of  that  tribunal  to 
grant  a  new  trial  to  either  party  after  a  de- 
murrer to  evidence,  as  after  a  general  and 
unconditional  verdict  of  a  jury.  It  is  not 
indeed  good  cause  for  such  new  trial,  that 
the  party  demurring  has  discovered  that  it 
would  have  been  safer  for  him  to  go  before 
the  jury  (Green  v.  Judith  Ac,  S  Rand.  1);  for 
he  has  made  his  choice— he  has  taken  hia 
chance,  and  he  must  abide  it.  But  if  he  has 
been  taken  by  surprise,  or  has  any  other 
cause  for  bis  application  which   woald  be 
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held  sufficient  ground  for  new  trial  after 
general  verdict,  it  would,  I  apprehend,  be 
sufficient  after  demurrer.  The  fact  that  he 
has  ventured  to  rest  his  case  upon  the  law 
wilt  not  exclude  him  from  the  privilei;e  of 
setting-  aside  the  demurrer  for  the  purpose 
of  amending,  if  justice  requires  it.     Of 

242  "late  years,  parties  are  not  held   rig-or- 
onsly  to  abide  by  their  pleadings.     He 

who  demurs,  is  often  permitted  to  withdraw 
his  demurrer,  even  after  it  has  been  argued 
and  the  matter  has  stood  over  for  judgment, 
aftd  to  plead  or  reply  dc  novo,  in  order  to  let 
in  a  trial  of  the  merits.  Tidd's  Pract.  766, 
(p.  657  of  2d  amerioan  edi.).  And  he  whose 
pleadings  is  demurred  to  may  in  like  manner 
waive  his  joinder  in  demurrer  and  ask  leave 
to  amend.  Now  it  is  not  perceived  why 
greater  rigour  should  prevail  in  relation  to 
demurrers  to  evidence,  where  it  is  obvious 
that  the  justice  of  the  case  requires  them  to 
he  set  aside. 

Taking  then  the  powers  of  the  court  to  be 
the  same  on  demurrers  to  evidence  as  in 
other  cases,  there  can  be  no  doubt  that  it 
was  competent  to  the  court  in  this  case,  for 
good  cause  shewn,  to  allow  new  pleas  to  be 
filed,  and  to  set  aside  the  judgment,  writ  of 
enquiry,  and  demurrer,  unless  that  power 
was  taken  away  by  the  fact  that  the  judg- 
ment here  was  a  judgment  of  the  court  of 
appeals. 

Was  there  good  causeshewn  ?  Clearly  so.  I 
think,  upon  the  face  of  the  record.  The  evi- 
dence produced  and  set  out  in  the  demurrer, 
furnished,  as  this  court  thought,  a  good 
defence,  but  two  out  of  three  judges  thought 
it  did  not  fit  the  plea.  The  third  judge  in- 
clined to  Ihink  it  did.  Here  then  a  good 
defence  was  excluded,  because  the  pleader 
erroneously  supposed  it  would  he  proper  un- 
der the  plea  pleaded;  in  which  opinion  a 
most  learned  judge  concurred.  What  case 
could  more  imperatively  call  for  the  exer- 
cise of  the  privilege  of  amendment  ?  None 
whatever.  It  is  a  stronger  case  than  those 
cited  at  the  bar,  and  justice  would  indeed 
merit  reproach,  if,  when  a  complete  defiance 
appears  upon  the  record,  it  should  not  be 
made  available  to  the  party,  because  his  plea 
is  not  technically  proper,  although  he  prays 
to  be  permitted  to  make  It  so. 

243  *It  only  remains,  on   this  branch  of 
the  case,  to  enquire  whether  the  right 

to  set  aside  the  judgment  and  writ  of  enquiry, 
together  with  the  demurrer  to  evidence,  is  to 
bedeniedbecausethat  judgment  was  rendered 
by  this  court?  I  think  not.  An  inferior 
court  cannot  indeed  call  in  question,  or  con- 
trovert, or  overrule  a  judgment  of  this  court ; 
but  it  may,  while  the  cause  is  still  in  fieri, 
naquest  ion  ably  set  aside  an  interlocutory 
judgment  of  this  court,  for  matter  not  in  con- 
flict with  it.  Where  the  judgment  is  final, 
indeed,  this  cannot  be.  for  then  there  can  be 
nothing  further  done  ;  but  where  it  is  inter- 
locutory, and  something  remains  to  be  done, 
the  case  being  within  the  power  of  the  court 
below,  it  is  competent  for  that  court,  for  any 
cause  not  impeaching  the  judgment  itself, 
to  set  it  aside.  It  is  in  effect  its  own  judg- 
ment, being  made  so  by  the  provisions  of  the 
statute.  Of  this  we  have  a  parallel  instance 
in  chaticery  causes,  in  which  though  a  jot  or 
tittle  of  the  decree  of  this  court  cannot  be 
varied  for  any  matter  which  was  in  the  record 


here,  it  may  yet  be  reviewed  and  reversed 
for  new  matter,  precisely  as  the  decree  of 
the  chancellor  himself  might  be.  Cases  at 
law  indeed  have  not  hitherto  occurred,  but  it 
does  not  therefore  follow  that  they  ought  not 
to  rest  upon  a  like  principle.  tJpon  the 
whole,  therefore,  I  am  of  opinion  that  there 
was  no  error  in  setting  aside  the  demurrer, 
and  giving  leave  to  the  defendant  to  file  his 
additional  pleas. 

This  brings  us  to  the  consideration  of 
these  additional  pleas.  Only  one  of  them, 
with  the  replication  to  it,  requires  examina- 
tion. It  Is  the  second  plea,  which  alone 
seems  to  have  been  held  good  by  the  court, 
and  upon  which  a  judgment  was  rendered  in 
bar  of  the  plaintiff's  action.  That  judgment, 
I  think,  was  erroneous;  the  plea  being,  as 
although  imperfect  and   insuffi- 


The   first  objection  to  it  is  its  uncertainty 

and   duplicity:   (though    this   is   only 

244      ground forspecial demurrer) .    *Ifound 

myself  at  a  loss  to  determine  what  was 
the  point  on  which  the  defendant  rested  his 
defence.  The  facts  set  forth  In  the  demurrer 
to  evidence  might  have  suggested  any  one  of 
three  several  grounds  of  defence  :  1st.  that 
Fairfax  discharged  Lewis  from  the  duty  of 
procuring  the  conveyance,  by  undertaking  to 
procure  it  himself ;  2.  that  Lewis  was  dis- 
abled from  procuring  it,  because  Fairfax  had 
procured  the  conveyance  of  the  whole  tract ; 
and  3.  that  Eairfax  had  actually  acquired 
such  a  conveyance  as  he  was  entitled  to  by 
the  contract.  Now  this  plea  would  cover, 
sustain  and  justify  any  one  of  these  defences 
as  well  as  another,  and  hence  it  is  double 
and  therefore  had.  No  one  of  the  defences, 
indeed,  is  perfect  in  itself ;  but  it  is  not 
essential  to  duplicity,  that  the  matters 
pleaded  should  be  well  pleaded ;  though 
imperfect,  if  more  than  one  issuable  matter 
is  tendered,  the  plea  is  double.  Stephen  on 
Pleading  1st  edi.  271,  2 ;  5  Bac.  Ahr.  445. 
As  where  defendant  pleaded  justification 
and  a  release,  without  alleging  the  release 
to  be  by  deed,  yet  the  plea  was  held  double. 
So  here,  the  fact  that  Fairfax  took  on  him- 
self to  procure  the  deed  from  Lang  if  pn  p- 
erly  pleaded,  would  itself  have  been  a  bar, 
whether  he  did  procure  it  or  not ;  for  if  he 
took  upon  himself  to  do  it,  and  discharged 
Lewis  from  doing  it,  he  could  have  no  cause 
of  action.  Yet  if  the  plaintiff  had  taken  is- 
sue on  that  fact,  he  would  have  been  told 
that  the  gist  of  the  plea  was  the  disabling  of 
Lewis  from  performance ;  or  that  be  had 
himself  procured  such  a  conveyance  as  he 
was  entitled  to.  From  the  mode  of  pleading 
adopted,  the  plaintiff  is  at  a  loss  what  the 
material  point  is  which  he  ought  to  traverse  ; 
and  this  is  a  principal  objection  to  duplicity 
pleading.  5  Bac.  Ahr.  444.  Whatever  he 
does  traverse  may  be  declared  to  be  the 
ivrong  point,  and  the  defendant  may  shift 
tiis  position  as  soon  as  he  finds  his  adversary 
intends  to  assail  it.     Of  this  we  have  had  an 

evidence  in  the  argument.  Though 
MS      the    defendant's   "counsel    deny    that 

the  plea  is  double,  yet  they  differ 
themselves  as  to  the  defence  it  offers. 
One  considers  it  a  plea  that  Lewis  was 
excused  from  performing ;  the  other,  a  plea 
that  the  plaintiff  had  got  his  title.  The 
ise  implies  that  tbe  deed  was  not  made; 
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while  in  the  other  aspect  the  plea  avers 
that  it  was  made.  It  is  not  wonderful  that 
the  plaintiff  was  at  a  loss  to  reply,  or 
that  he  has  not  replied  so  as  to  meet 
the  views  of  both  counsel.  His  reply 
goea  mainly  to  the  fact  of  his  g-etting  tfai 
title  he  contracted  for ;  and  accordingly  the 
replication  is  assailed  for  not  answering 
the  plea  in  the  other  aspect. 

I  think,  however,  we  may  safely  take  it 
that  the  defence  which  this  plea  is  designed 
to  offer.is,  that  by  procuring  the  conveyance 
from  Liang,  Fairfax  had  put  it  out  of  Licwis's 
power  to  procure  it.  This  is  indeed  the  only 
plausible  mode  of  considering  the  plea :  for  it 
could  not  be  good  as  a  plea  that  the  plaintiff 
had  taken  upon  himself  to  procure  the  deed, 
and  had  al>aolved  and  discharged  the  defend- 
ant from  his  duty  to  do  it,  without  an  express 
averment  to  that  effect ;  nor  could  it  be  good 
as  a  plea  that  the  plaintiff  had  got  a  good 
title  (which  the  defendant  was  bound  to  pro- 
cure) or  a  title  with  which  he  was  satisfied, 
because  one  or  the  other  of  these  facts  should 
have  been  averred,  in  order  to  make  the  plea 
good  in  this  aspect.  Let  us  then  see  what 
are  the  essentials  to  make  this  a  good  plea  of 
prevention,  and  whether  prevention  is  of 
itself  a  sufficient  auswer  to  the  breach  as- 
signed in  the  declaration.  I  think  it  is  not. 
The  ground  upon  which  the  plea  in  this 
aspect  rests  is,  that  as,  through  Fairfax's 
agency,  Lang  had  parted  with  the  title,  Fair- 
fax had  rendered  it  impossible  for  the  de- 
fendant to  procure  a  proper  conveyance 
according  to  his  contract.  Now  as  one  of 
the  constituents,  or  rather  as  the  very  gist 

of  this  defence  ia,  that  the  deed  from 
246      Lang  to  Fairfax  passed  the  title  out  *of 

Lang,  so  the  plea  ought  to  have  averred 
every  fact  which  was  essential  to  make  the 
deed  effectual.  It  was  not  enough  to  say 
that  Fairfax  had  procured  a  conveyance  to 
him  (o  be  made  and  delivered  by  Lang,  but 
it  should  have  been  also  averred  that  it  had 
been  accepted  by  Fairfax.  To  say  nothing 
of  the  defect  in  the  plea  in  not  a'.legiug  to 
whom  the  conveyance  was  delivered,  it  would 
seem  that  delivery  does  not  of  necessity  im- 
ply acceptaace.  Delivery,  in  one  sense,  may 
be  made  to  a  stranger  for  me,  or  to  my  agent 
not  authorized  to  accept ;  and  if  I  do  not 
accept  afterwards,  the  deed  is  ineffectual. 
4  Cruise's  Dig.  11,  30.  It  is  true  that  the 
title  passes  immediately  upon  the  execution 
and  delivery,  provided  there  is  subsequent 
assent  on  the  part  of  the  grantee  (Ibid.) 
but  otherwise  not.  Now  the  essence  of  the 
defence  here  is  that  Lewis  could  not  pro- 
inveyance.   l>ecause    the   title 
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been  accepted  by  Fairfax.  The  acceptance 
was  rightly  regarded  by  all  the  judges  on 
the  former  appeal  as  an  essential  fact  in 
the  defence  upon  this  point.  In  considering 
the  demurrer  to  evidence,  judge  Green 
thought  the  fact  of  acceptance  sufficiently 
proved  ;  but  the  question  now  is,  not  whether 
the  defendant  may  not  be  able  to  prove  the 
fact,  but  whether,  in  making  out  his  defence 
by  plea,  he  should  not  have  averred  it.  I  am 
of  opinion  that  he  should,  and  that  the  omls- 
■ion  is  a  defect  in  sutistance,  which  renders 
the  plea  bad  upon  general  demurrer. 
Again,  it  was  not  enough  to  aver  that  a 


deed  had  been  made  by  Lang,  but  the  plea 
should  have  alleged  the  execution  of  a  proper 
conveyance;  that  is  (as  judge  Green  very 
properly  interprets  the  contract)  of  a  convey- 
ance of  a  good  title.  The  covenant,  he  says, 
"was  substantially  a  covenant  to  procure  a 
good  title ;  for  if  Lang  had  no  title,  his  deed 
could  pass  nothing,  and  could  not  therefore 
be    called    a    conveyance.      And    in 

247  'like   manner,  if  his  title  was  in  any 
degree  imperfect  or  incumbered,    his 

conveyance  would  tie  to  that  degree  imperfect 
and  unavailing."  2  Rand.  38.  And  I  will 
add,  if  the  conveyance  itself  was  imperfect ; 
if  it  fell  short  of  that  which  Lewis  was  bound 
to  procure;  if  there  was  any  thing  undone 
which  he  ought  to  have  done,  and  from  doing 
which  he  has  not  been  disabled  by  the  plain- 
tiff's act,  he  has  broken  the  covenant,  and 
is  liable  to  damages  commensurate  with  the 
breach.  In  order  therefore  to  make  out  this 
defence,  his  plea  should  have  averred  that 
Lang  had  made  a  proper  conveyance,  that  is, 
a  conveyance  of  a  good  title.  If  his  convey- 
ance does  not  pass  a  good  title,  it  is  still 
Lewis's  duty  to  procure  him  to  make  such 
conveyance.  Tf  he  has  no  title,  it  has  not 
been  Fairfax's  act  that  has  prevented  Lewis's 
compliance.  If  he  has  an  imperfect  title, 
and  there  is  some  outstanding  title  in 
another,  the  conveyance  of  the  imperfect 
title  by  Lang  to  Fairfax  can  be  no  barrier  to 
Lewis's  procuring  Lang  to  acquire  and 
convey  the  outstanding  title.  And  lastly, 
if  the  conveyance  be  an  improper  convey- 
ance; if  it  l>e  ineffectual  to  convey  such 
right  as  Lang  had  ;  if  it  be  ineffectual  to  bar 
the  dower  of  his  wife,  there  is  still  something 
undone  which  Lewis  under  hie  covenant  is 
required  to  do,  and  which  he  is  not  prevented 
from  doing  by  the  imperfect  or  defective 
conveyance.  What,  for  instance,  hinders 
his  procuring  a  release  of  the  widow'^  dower, 
and  extinguishing  that  claim  which  he  was 
by  contract  bound  to  see  extinguished  7 
What  hindered  bis  compelling  Lang  in  his 
lifetime  to  remedy  the  omission  of  the  gen- 
eral warranty  in  the  deed,  either  by  the  sur- 
render of  the  old,  and  the  execution  of  a  new 
deed  with  proper  covenants,  or  by  some  other 
equivalent  means  7  Unless  therefore  the 
conveyance  was  of  a  good  title,  there  wa4 
still  something  undone  which  Lewis  might 
yet  have  done,  and  to  which  the  deed  from 
Lang  to  Fairfax  could  form  no  barrier. 

248  Hence  the  necessity  'of  averring  the 
deed  to  have  been  a  proper  conveyance, 

which  would  exclude  at  once  every  inference 
that  something  remained  to  be  done,  beyond 
execution  of  an  imperfect  and  ineffectual 
deed. 

t  may  be  said,  indeed,  that  Fairfax's  con- 
it  may  bave   absolved   Lewis,  t>ecauBe  he 
took  the  matter  on  himself.     Very  possibly  ; 
but  that  would  not  prove  that  he  had  a  right 
lake  this  defence,  but  only  that  he  might 
perhaps  successfully  have  made  another. 
The  plea,  however,  ia  further  defective  In 
Dt  answering  the  whole  breach.    The  breach 
not  only  that  Lewis  had  failed  to  procure 
proper   conveyance  from    Lang,  but   also 
that   Lang   had   not   good   title  whereby  he 
could  convey.     This  was  within  the  covenant, 
if,  as  judge  Green  says,  and  as  I  think,  it 
was  snbstantially  a  covenant  to  procure  a 
good  title.    Now  to   this  allegation  there  is 
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no  reply.  It  standa  unkaswereil  by  the  plea, 
and  IB  therefore  admitted.  Consequently,  aa 
Lang  had  no  title,  hia  conveyance  operated 
nothing,  (aa  judge  Green  haa  very  properly 
decided,)  and  it  cannot  therefore  have  pre- 
vented the  performance  of  his  contract  by 
Lewla. 

We  cone  now  to  the  replication.  Admit- 
ting' the  plea  to  be  good,  does  not  the  repli- 
cation offer  a  good  avoidance  in  substance, 
which  will  be  aufScient  on  general  demurrer  7 
Whether  the  replication  be  or  be  not  double, 
is  unimportant,  as  the  defendant  did  not 
demnr  specially.  But  ia  truth  he  wae  bonnd 
to  reply  double,  as  the  plea  was  double  ;  for 
where  ihat  ia  the  casCi  if  the  party  does  not 
demur  for  doublenelM,  he  is  obliged  to  answer 
both  parts.    J  Veotr.  272 ;  S  Bac.  Abr.  MS. 

The  question,  however,  ia  whether  this 
replication  denies  or  avoids  the  matter 
of  the  plea,  considered  in  either  aspect. 
Divested  of  technicality,  the  defence  of 
the  plea  is  twofold ;  1.  that  the  title  hav- 
ing been  procured  from  Lang  by  Fair- 
fax. Lewis  was  disabled  from  compliance;  2. 
that  Fairfax  had  such  a  conveyance  as 

249  *be  was  entitled  to.     To   these   allega- 
tiona  it  is  anawered,  that  Lang  vras  a 

married  man,  and  that  the  widow's  dower 
was  not  relinquished  ;  and  moreover,  that 
Fairfax  never  had  accepted  any  conveyance 
of  the  Green  river  land  in  satisfaction  (that 
is,  as  I  understand  it,  in  compliance  with,  or 
in  fulfilment)  of  the  defendant's  coveoant  to 
procure  a  proper  conveyance  from  Lang. 
Now  this  I  tahe  to  be  a  full  answer  to  the 
whole  plea.  It  negatives  the  fact  that  the 
title  was  no  lonR-er  in  Lang,  by  denying  that 
the  deed  was  ever  accepted  ;  and  it  further 
negatives  the  inference  that  Lewis  was  pre- 
vented from  complying  with  his  covenant  in 
all  things  by  Fairfax's  act,  since  it  shews  that 
there  was  an  nnconveyed  right  of  dower, 
which  Lewis  was  bound  to  procure  to  be  re- 
llnqniahed,  and  which  he  might  have  procured 
to  be  relinquished  if  he  had  chosen  to  do  so. 
So  much  for  the  first  aspect  of  the  plea. 
Then,  as  to  the  second,  the  allegation  of  the 
outstanding  right  of  dower  completely  nega- 
tives the  assertion  that  the  plaintiff  had  got 
snch  a  deed  as  he  was  entitlMI  to.  It  is  said, 
indeed,  that  the  replication  does  not  aver 
that  the  widow  is  still  livinif.  To  this,  sev- 
eral replies  present  themselves.  First,  it  was 
unimportant;  for  though  she  be  now  dead, 
that  does  not  excuse  tlje  defendant  from  fail- 
ure to  procure  her  relinquishment,  that  failure 
having  been  a  breach  for  which  the  plaintiff 
was  entitled  at  least  to  nominal  damages. 
Secondly,  when  a  party  is  shewn  to  be  living 
at  one  time,  the  continuance  of  life  is  pre- 
sumed until  the  contrary  is  proved.  The 
death  subsequently,  is  a  fact  that  must  come 
out  from  the  other  side,  if  it  will  avail  any 
thing.  For  if  the  proof  of  the  death  of  any 
person  known  to  tx  once  living  is  incumbent 
on  the  party  who  relies  on  the  death  (Starkie 
on  Ev.  part  4.  p.  457  ;  Wilson  v.  Hodges,  2 
East  312),  it  would  seem  to  follow  that  where 
the  plaintiff  alleges  that  the  person  was  liv- 
ing OD  a  given  day,  if  the  defendant 

250  *reliesupon  his  subsequent  death,  it  is 
incumbent  on  him  to  plead  it. 

Upon  a  full  view  of  the  whole  matter.  I 
think  that  judgment  should  be  given  against 
the  defendant  upon  the  second  plea,  and  that 
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the  cause  should  go  back  for  trial  upon  the 
original  plea,  which  was  never  withdrawn, 
and  upon  the  first  additional  plea,  on  which 
there  is  an  issue  made  up,  and  which  seems 
to  me  to  offer  a  fair  defence  and  to  bring  the 
merits  fairly  forward  for  trial.  It  is  very 
clear  in  this  case  that  the  plaintiff  contracted 
for  a  gooA  title,  and  gave  a  valuable  property 
for  that  which  he  expected  to  get  in  return. 
It  is  very  probable  he  has  been  overreached, 
and  that  what  he  purchaaed  may  be  worth 
but  little  after  he  geta  it,  aa  he  seems  to  have 
attempted  to  prove  that  the  land  was  not 
worth  the  taxes.  Be  this  aa  it  may,  he  ia 
entitled  to  have  what  he  contracted  for,  and 
the  court  should  endeavour  to  see  the  plead- 
inKS  ao  moulded  as  that  justice  shall  be  done 
to  both  parties.  Hitherto  this  desirable  object 
seems  not  to  liave  been  attained. 

I  am  of  opinion  to  reverse  the  judgment. 

Judgment  afBrmed.* 


'.  Qarland. 
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July,  IMO.  LewlsbarK. 

(Absent  BBOOKS  and  Parkbb.  J.) 

PlewlInK— iBltnvKStvrla*— CsM   Appr*v«d— A    plslu- 

tlff  Id  an  action  at  law.  wIsIiIiik  a  dLscoverj  from 
the  defeudaut,  fllea  wrlcceu  Interroeatorles  Duder 
the  siatate.  to  wtilch  auswera  are  slven.    At  the 
trial,  the  defendant  offers  to  read  lo  the  Jnry.  as 
evidence,   tbe    Interroaacories  sod   answers,  to 
wblcb  ibe  plaiatltlobjecca.    Nevertbeless  tbe  dr- 
calt  conrt  permlca  the  same  to  be  read,  and   a 
verdict  and  judgment  are  reodered  for  tbe  de- 
fendant.   Ttie   court  of  appeals,   approviua  the 
declaloD  In  M'Farland   v.   Hunter,   a  Lielrli  18). 
reverBCB  tbe  JudgmeDt  of  the  Circuit  conrt.  aud 
awards  a  new  trial,  wltli  dlrecUoa  that  tbe  an- 
swers to  the  fnterroeatories  are  not  to  be  read. 
noleHB  introduced  on  (be  part  of  tbe  plaluUfl. 
In    an  action    of  assumpsit  in  the   circuit 
court  of  Fayette,  between  Clement  Vaughn 
&  Co.    plaintiffs   and  William     V.     Garland 
defendant,  the  defendant  having  pleaded  the 
general  issue,  the  plaintiffs,  on  their  motion, 
had  leave  to  file   written  interrogatories   to 
the  defendant.    At  the  trial,  the  defendant 
offered  to  read  to  the  jury,  as  evidence,  the 
interrogatories  and  the  answers  thereto,  and 
the  plaintiffs  objected  to  the  reading  of  the 
same.     But  the  court  overruled  the  objection. 
and  permitted  the  said   interrogatories   and 
answers   to  be   read   by  the  defendant.     To 
which  the  plaintiffs  excepted. 

A  verdict  being  found  for  the  defendant, 
and  judgment  rendered  thereupon,  on  the 
petition  of  the  plaintiffs  a  aupersedeas  wa» 
awarded. 

Price  for  the  plaintiffs. 

Wethered  for  the  defendant. 

TUCKER,  P.     This  case    presents  easen- 


tteard  the  areomeat  of 


■Bbookb  and  Pabkkb.  J., 
tbE    cane,  tboueb  tbey  wet 

declsloo:  and  by  a  note  famished  to  the  reporter 
by  tbe  preBident.  it  appears,  tbat  P*bs*b  con. 
carred  with  the  tbree  iadses  wbo  were  present 
at  tbe  decEsloD.  and  Bbooks  dissented  from  them, 
as  to  tbe  propriety  of  setllna  aside  tbe  demurrer  to 
evidence  and  allowlDK  additional  pleas  to  be  filed  : 
aud  tbal  Bhooki  coacnrred  wilb  STARiKD  aud 
Cabeli^  J,,  as  to  ttie  ssfflcieacy  of  the  second  addi- 
tional plea,  and  tbe  lusnfllcleDcy  of  the  repltcation, 
wblle  Pjlium  expressed  no  opinion  on  thosa 
pnlnts.— Note  in  Original  Edition. 
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tialljr  tlic  queation  decided  in  M'Fi 
252      l&Dd  V.  Hunter,  8  Leigh  489.    *!□  that 

case,  it  Is  true,  tlie  qneatioa  raised  by 
the  bill  of  exceptions  was    not  as    to  the 
ftdmlssibllity  of  the   interrogatories  and   of 
the  answers  to  them,  but  as  to  their  coi  ~ 
siveness.     This  court  however  went  into 
qnestion   whether   it  was  competent    to 
respondent  to  the  interrogatories  to  introduce 
them,  in  invitum,  as  evidence  in  his  favour. 
After   two  argnmeots,  and    taking  twelve 
months  to  consider,  a  court  of  three  decided 
unanimously  in  the  negative.     I  have  c 
fully  reexamined  the  opinions  in  that  c 
and    am   fully   satistied    with   the  decision. 
The   result  must   therefore  be  a  reversal  of 
the  judgment,  and  the  award  of  a  new  trial, 
on   which  the  ansners  of  the  defendant 
the  interrogatories  filed  in  the  cause  are  t 
to  be  read,  unless  introduced  on  the  part  of 
the  plaintiffs. 

PER  CURIAM,  Judgment  reversed  and 
new  trial  awarded. 


•M'Ctintlcv.  Lockridg«. 

July.  IMO.  LewiabOrK. 
(Absent  Bbooks  and  PiU1KIR.J.) 

ip«  Wamot  DoM  Nat  Uo-Stat. 
Dtc-TIie  atatate.  I  Rev.  Code.  cb.  ISS.  I  l.  w: 
"for  the  more  elfectnal  retaklntr  and  secQiiaK 
persoQH  wbo  escape  oat  of  prlRon."  enacts  tbat  "! 
eiidered  or  cbareed  1 


)□  or  to  the  jail  of 
any  district,  sball  theoce  escape."  a  Jastlce  ot 
peace  may  tsBue  an    escape   warrant,   does 
authorize  aocli  warrant  In   the  case  of  a  pel 
wbo  escapes  oat  of  tbe  custody  of  asberlft.  before 
belnff  committed  to  prison:  and  If  a  person  be 
taken  and  detained  In  custody  nnder  an  eHcape 
warrant  wblch  abeva  on  lu  face  that  theescaiie 
was  not  from  any  prison,  but  merely  from  tbe 
custody  of  tbe  sberifl,  be  may  be  discbarced  by 
writ  of  habeaa  corpus. 

At  a  circuit  court  held  for  Rockingham 
county  on  the  16th  9f  May  1835,  Robert 
Lockridge  was  brought  before  the  court  by 
the  jailor  of  Augusta  county,  in  obedience  to 
a  writ  of  habeas  corpus  issued  for  the  pur- 
pose, and  the  said  jailor  made  a  return  on 
the  writ,  stating  that  Lockridge  was  a  pris- 
oner in  his  custody  by  virtue  of  a  certain  es- 
cape warrant,  which  he  exhibited.  This 
warrant  was  issued  on  the  23d  of  April  1833, 
by  a  justice  of  the  peace  for  Bath  county, 
and  recited  that  complaint  had  that  day  been 
made  to  the  said  jnstice,  upon  oath,  by  Moses 
M'Clintic,  deputy  sheriff  for  said  county, 
that  Robert  Lockridge,  who  was  charged 
in  execution  in  the  custody  of  said  deputy 
sheriff  (in  certain  cases  specified  in  the  war- 
rant) did,  on  thelMh  day  of  April  1833. 
"escapeout  of  the  custody  of  the  said  sheriff." 
On  the  warrant  was  an  endorsement  of  the 
officer  who  executed  the  same,  shewing  that 
the  same  was  executed,  and  Lockridge  de- 
livered to  the  jailor  of   Augusta  county,    on 

the  12th  of  October  1834. 
254  *Thecircuit  court,  being   of  opinion 

that  Lockridge  was  illegally   detained 
in  custody,    ordered  that  he  be  discharged. 
iWhereupon  M'Clintic,  the  deputy  sheriff 
from   whose  custody  he  had  escaped,  peti- 
tioned for  a  writ  of  error;  which  wasawarded. 


LoCKRiDOS.  952-255 

The  cause  was  argued  here  by  Johnson  for 
the  plaintiff  in  error,  and  Stuart  for  the  de- 
fendant in  error.  Tbe  warrant  being  issued 
under  the  statute  1  Rev.  Code,  ch.  136,  %  1,* 
p.  548,  the  question  turned  upon  the  con- 
struction of  that  statute. 

Johnson  referred  to  and  examined  the 
language  of  the  original  statute  of  1746,  g  12  ; 
5  Hen.  Stat,  at  large,  p.  520,— of  the  statute 
1  Rev.  Code,  ch.  134.  g  31,  p.  536,  for  the  re- 
lief of  insolvent  debtors  in  execution,  and  of 
the  statute  I  Rev.  Code,  ch.  165,  p.  S9S,  con- 
cerning prisonbreakers ;  and  argued,  that 
upon  the  just  construction  of  the  statute  in 
question,  whether  with  reference  to  its 
terms  or  its  policy,  a  party  lawfully  in  cus- 
tody on  mesne  or  final  process  was  to  be 
deemed  a  prisoner  and  in  prisoti,  as  we)l 
before  as  after  commitment  to  the  walls  of 
the  jail.  He  cited  Stamf.  F.  C.  30  ;  2  Inst. 
589  ;  1  Hale's  P.  C.  ch.  54,  p.  607,  8,  9  ; 
255  Dyer  *99a,  2  Bac.  Abr.  Escape  in  civil 
cases  ;  D.  3,  B.  p.  524,  528.  And  with 
this  construction,  he  said,  the  practice  of 
the  country  in  relation  to  escape  warranta 
accorded.     Davis's  Crim.  Law  625,  6. 

Stuart  cited  5  Hen.  Stat,  at  large,  p.  519, 
20,  ^  11. 12 ;  2  Tidd's  Pract.  1072.  (2d  amer. 
from  8th  London  edi.) ;  Hincheliffev.  Payne, 
1  Str.  99 ;  Fawkes  v.  Davison,  8  Leigh  554 ; 
Coleman  adm'r  Ac.  of  Wemick  v.  M'Murdo, 
5  Rand.  51. 

STANARB,  J.  The  return  in  this  cause 
to  the  writ  of  habeas  corpus  ascertains  that 
the  defendant  in  error  was  detained  in  the 
custody  of  the  jailor  of  Augusta  by  virtue  of 
an  escape  warrant,  issued  by  a  magistrate  of 
Bath  county,  on  the  oath  of  the  plaintiff  in 
error,  the  deputy  sheriff  of  that  county,  that 
the  said  defendant,  who  was  charged  in  exe- 
cution in  the  custody  of  the  said  deputy  at 
the  suit  of  sundry  persons  named  in  the  war- 
rant, had  escaped  out  of  the  custody  of  the 
said  deputy ;  and  that  he  was  not  detained 
for  any  other  cause.  The  legality  of  the  de- 
tainer depends  on  the  validity  of  the  escape 
warrant ;  and  that  depends  on  the  authority 
of  the  magistrate  to  issue  it  for  the  cause 
specified  therein.  That  cause  is  the  escape 
of  the  party  out  of  the  custody  of  the  deputy 
sheriff  of  Bath,  in  which  custody  be  was 
charged  in  execution  at  the  suit  of  sundry 
persons.  It  is  not  denied  (and  if  it  were,  it 
is  perfectly  clear}  that  according  to  the  just 
interpretation  of  the  warrant,  the  custody 
from  which  tbe  alleged  escape  was  made  was 
•"For  tbe  more  effectual  relaklnf  and  aecurlDB 
persons  wtio  eacape  ont  of  prison.  Belt  eoac ted.  that 
If  any  person  committed,  rendered,  of  cbarged  Id 

irlaoD,  or  to  tbe  Jail  of  anr 
tbence  eacape.  It  sball  and  may  bt 
Jnstice  of  tbe  peace  la  tbe  county  or 
corporation  wbere  aocb  prisoner  was  In  cualody. 
oatb  of  sncb  eacape  before  blm  made  by  tbe 
ff.  noderBheriff.  serjeaol.  (allor.  or  other 
ble  person,  to  erant  unto  any  one  demandluK 
ime.  one  or  more  warrants  under  bla  band  and 
directed  to  all  sberlRs.  mayors.  serJeants 
balllflsand  constables  within  tbls  commoDwealtb. 
tbe  cause  of  ancb  prisoner's  commitment. 
t  of  bis  or  ber  escape,  and  commandlna' 
tbem,  and  every  of  tbcm.ln  tbeir  respective  coun- 
ncts,  to  seize  and  retake 
sacb  prisoner  ao  escaped  or  rolns  at  larse."~Note 
In  Orlxlnal  Edition, 
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that  rcBUltiug  from  arrest  by  the  officer,  not 
that  of  commit  meat  to  aad  conflnement 
within  the  walls  of  the  prieoo  of  the  county. 
The  argument,  therefore,  has  turned  mainly 
oa  the  question  whether  an  escape  warrant 
can  issue  aKaiast  one  who  escapes  from  the 
arresting  officer  before  he  has  been  conducted 
to  jail ;  and  the  solution  of  this  question  de- 
pends on  the  construction  of  the  act  of  as- 
sembly coDceraing  escape  warrants,  1  Rev. 
Code,  ch.  136,  §  1,  p.  548. 

256  *I  assent   to  the   proposition  of  the 
counsel  of  the  plaintiff   in  error,    that 

the  statute  ought  to  be  fairly  construed  ac- 
cording to  the  intendment  of  the  legislature, 
and  that  a  literal  construction  of  Its  awk- 
ward phraseology  ought  not  to  be  adopted  in 
disregard  of  its  spirit  and  intent.  Was  it 
the  intent  of  the  act  to  authorize  this  war- 
rant for  an  escape  from  the  custody  produced 
by  the  arrest  only,  though  the  party  arrested 
had  never  been  conducted  or  committed  to, 
or  confined  in,  the  prison  of  the  county,  cor- 
poration or  district  ?  A  negative  answer  to 
this  question  is,  I  think,  justified  by  every 
principle  of  sound  construction. 

The  act  is  manifestly  taken  from  the  stat- 
ute of  1  Anne.  st.  2,  ch.  6,  g  1,  and  all  the 
awkwardness  of  its  phraseology  is  imputa- 
ble to  the  too  literal  adherence  to  that 
statute,  without  due  attention  to  or  allow- 
ance for  the  differences  between  the  prisons 
and  the  keepers  thereof  to  which  that  statute 
had  reference,  and  the  prisons  and  keepers 
thereof  in  this  state.  That  statute  was  in- 
tended to  provide  for  escapes  from  prisons 
not  kept  by  the  arresting  officers,  but  by 
Others,  whose  lawful  custody  must  in  every 
case  commence  within  the  prison,  and  be 
evidenced  by  the  actual  tradition  of  the  per- 
son of  the  prisoner  from  the  arresting  officer 
to  the  keeper,  or  by  some  order  of  court.  It 
industriously  avoids  to  provide  the  remedy 
of  the  warrant  for  an  escape  from  the  sheriff 
or  the  arresting  officer.  This  statute,  the 
parent  of  the  act  of  assembly,  serves  to  as- 
certain its  true  lineaments,  when  rendered 
doubtful  or  obscure  by  ambiguous  or  awk- 
ward lanffuag-e,  and  is  itself  sufficient  to 
limit  the  application  of  the  act  to  escapes 
from  the  prison  house  of  the  county,  corpo- 
ration or  district,  unless  the  act  explicitly 
had  a  wider  scope.  The  argument  of  the 
plaintiff  in  error  imputes  to  the  legislature 
the  intention  of  subjecting  to  the  remedy  of 
the  escape  warrant  all  persons  escaping  from 
the  custody  produced  by  an   arrest  on 

257  mesne  or  final  process.  If  *that 
had  been  the  intention,  is  it  al- 
lowable to  suppose  that  the  legislature 
would  have  copied  so  literally  a  statute 
that  sedulously  excluded  such  escapes  from 
its  operation  ?  Had  such  been  the  intention, 
would  not  the  legislature,  instead  of  using 
language  made  cumbrous  by  the  purpose  of 
limiting  the  remedy  to  escapes  from  jails, 
and  keepers  of  jails,  who  were  not  arresting 
officers,  to  the  exclusion  of  those  from  arrest- 
ingofficers,  have  used  the  plain,  simple  and 
unambiguous  language  that  would  have 
sufficed  to  indicate  that  intention  7  Had 
such  been  the  intention,  that  act  would  most 
probably  have  been  framed  thus,  or  to  this 
effect:  "If  any  person,  being  lawfully  in 
custody,  in  execution  or  on  mesne  process, 
whether    by    arrest,    commitmeot,    render. 


charge  or  detainer,  shall  escape  from  such 
custody,"  &C.  Again,  the  language  of  the 
act  of  assembly  cannot,  without  the  violation 
of  just  rules  of  construction,  be  interpreted 
to  embrace  the  escape  from  custody  resulting 
from  arrest  only.  The  argument  is,  that 
arrest  is  imprisonment,  and  the  person  ar- 
rested is  a  prisoner,  and  a  prisoner  is  one  in 
prison ;  and  thus  the  case  is  made  for  the 
literal  application  of  the  act.  I  will  not  say 
that  a  statute  speaking  of  one  in  prison,  or 
committed  to  prison,  may  not,  from  its  con- 
text, or  from  other  considerations,  be  inter- 
preted to  comprehend  those  in  legal  custody 
though  not  within  the  walls  of  the  building. 
Imprisonment  is  certainly  predicable  of  one 
not  within  the  walls  of  a  prison  or  the 
limits  of  its  rules.  The  question  is,  whether 
it  is  used  in  that  sense  in  the  act.  That  it  is 
not,  I  think  is  manifest.  The  language  of 
the  act  is,  "  If  any  person  committed,  ren- 
dered, or  charged  in  custody,  in  execution  or 
upon  mesne  process,  to  any  county  or  corpo- 
ration prison,  or  to  the  jail  of  any  district, 
shall  thence  escape,"  &c.  Now  it  is  obvious 
that  prison  is  used  in  a  sense  different  from 
mere  lawful  custody.  The  party  must  be 
committed  to   prison  ;  he   must   be   in 

258  custody  )>efore  he  is  committed;  *and 
yet  the   argument  is   that  a   party  in 

custody  is  in  prison.     If  he  is  in  prison   by 

to  prison,  and  the  legislature  is  convicted  of 
using  this  language,  taken  from  an  act 
where  it  means  no  such  thing,  for  the  pur- 
pose of  indicating  a  different  meaning  ;  and 
of  doing  this  to  the  exclusion  of  the  simple 
word  which  would  have  conveyed  the  mean- 
ing distinctly  and  free  from  doubt.  That 
commitment  to  the  prison  is  indispensable  to 
the  predicament  In  which  the  party  must  t>e 
in  order  to  be  subjected  to  the  warrant,  is 
further  evinced  by  the  requirement  of  the 
act  that  the  warrant  shall  recite  the  cause 
(not  of  the  arrest — not  of  the  custody,  but)  of 
the  commitment.  In  the  act,  custody  and 
commitment  are  not  treated  as  equivalents, 
but  as  distinct.  It  does  not  provide  for  the 
case  of  those  that  are  in  custody  or  com- 
mitted, but  of  those  in  custody  and  com- 
mitted ;  and  to  make  custody  equivalent  to 
commitment,  would  make  the  act  in  part 
supererogatory  or  senseless. 
I  am  for  affirming  the    judgment,    with 

CABELL,  J.,  concurred. 

TUCKEK,  P.  I  am  of  opinion  that  this 
judgment  be  affirmed.  The  case  appears  to 
me  too  plain  for  argument.  The  attempt, 
however  ingenious,  to  make  the  custody  of 
the  sheriff  a  commitment  to  the  county 
prison  or  district  jail,  within  the  meaning  of 
the  act  of  assembly,  cannot  prevail.  That 
act  was  designed  to  embrace  the  case  of  pris- 
oners actually  committed  to  the  walls  of  the 
jail,  and  escaping  thence,  and  does  not  apply 
to  the  case  of  a  party  arrested,  either  on 
mesne  or  final  process,  and  escaping  from 
the  custody  of  the  sheriff  before  he  has  l>eea 
committed. 

In  England,  from  whose  statute  book  onr 

act   has   been   mainly   taken,   this  question 

could  never  be  permitted  to  be  discussed. 

For  the  statute  of  Anne  only  providea 

259  "the  escape  warrant  where  the  pris- 
oner escapes   from    the    marshal   of 
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tbe  kin^'B  bench,  or  the  w&rden  of  the 
Fleet.  But  these  were  only  jailora.  No 
process  was  directed  to  them,  none  was 
served  by  them.  The  action  of  the  party 
was  commenced,  it  is  true,  in  the  courts 
of  Westminster,  but  tbe  capias  was  di- 
rected to  tbe  sheriff  of  the  county,  how- 
ever distant,  in  which  the  defendant  resided. 
It  was  executed  by  the  sheriff,  whose  duty 
it  was  to  commit  the  defendant  to  his 
county  jail,  wbere  he  remained,  whether  on 
mesne  or  final  process,  until  removed  by 
habeas  corpus  into  the  king's  bench  prison, 
or  the  Fleet.  He  was  thereby  delivered  over 
to  the  warden  of  the  one,  or  the  marshal  of 
the  other.  It  was  then  only  that  the  statute 
had  any  application  to  tbe  case  of  his  escape. 
An  escape  from  tbe  marshal  or  the  warden 
was  all  that  was  contemplated.  There  is 
not  a  syllable  in  the  statute  that  can  be  tor- 
tured to  apply  to  the  sheriff,  or  even  his 
county  jail.  From  the  time  of  the  arrest  till 
the  prisoner  was  turned  over  to  the  marshal 
or  warden,  the  only  remedy  in  case  of  escape 
was  recaption.  The  sheriff's  security  in  the 
case  of  finalproceas  was  the  posse  comitatus, 
which  he  was  authorized  to  summon  ;  and 
if  be  did  not.  he  was  responsible  for  the 
escape.  And  even  on  mesne  process,  be  bad 
a  ligbt  to  call  upon  the  posse,  though  he  was 
not  bound  to  do  so.  But  tbe  sheriff  had 
never  the  power  to  sue  out  an  escape  warrant, 
upon  the  escape  of  the  prisoner  from  hU 
hands  or  his  jail. 

If  this  be  so  in  England,  upon  what 
ground  can  this  conrt,  in  violation  of  the 
plain  words  of  the  act,  extendit  to  thecaseof 
escapes  from  the  sheriff  before  commitment 
to  actual  prison  7  I  cannot  perceive.  The  act 
is  made  "for  tbe  more  effectual  retaking  and 
securing  persons  who  escape  out  of  prison." 
It  enacts  "that  if  any  person  committed, 
rendered,  or  charged  in  custody,  in  execu- 
tion or  upon  mesne   process,  to  any  county 

or  corporation  prison,  or  to  the  jail  of 
260      any  district,  shall  thence  'escape, "&c. 

Here,  throughout,  every  expression  in- 
dicates place,  instead  of  custody  in  its  most 
enlarged  acceptation  ;  every  phrase  dis- 
tinctly points  to  the  walls  of  the  jail,  ss  in 
the  contemplation  of  the  legislature.  What 
sheriff,  what  creditor,  would  have  the  hardi- 
hood to  swear  that  Lockridge  had  been  com' 
mitted  to  the  county  prison  of  Bath,  and  that 
he  had  escaped  thence,  and  was  going  at 
large?  I  feel  well  assured  that  the  learned 
counsel  could  never  have  recommended  such 
an  oath.  Yet  it  is  upon  oath  of  such  escape 
only,  that  the  warrant  can  issue.  I  think, 
therefore,  that  in  this  case  it  was  illegal  and 

Tbe  argument,  that,  according  to  legal 
phraseology,  every  confinement  under  au- 
thority of  law  is  an  imprisonment,  and  every 
man  soconfinedieln  prison  in  contemplation 
of  law,  is  to  some  intents  most  certainly  true. 
Bat  if  the  word  prison,  in  its  most  general 
sense,  means  any  confinement,  yet  in  its 
more  limited  and  confined,  but  more  usual 
and  familiar  sense,  it  means  the  building  in 
which  prisoners  are  confined,  and  is  con- 
vertible with  jail.  Thus  in  the  statute  con- 
cerning prison  breakers,  1  Rev. Code,  ch.l6S,  p. 
595,  provision  is  made  for  the  case  of  a  party 
"who,  being  in  actual  jail,  breaketh  prison.'' 
Could   it  be  contended  that  a  person  in  tbe 


sheriff's  custody,  who  breaks  away  from  him, 
breaketh  prison  ?  I  should  think  not.     Stat- 
s' would  be  snares  for  tbe  people  if  they 
lid  t>e  so  interpreted.     In  these,  it  is  obvi- 
ous that  the  word  prison  is  made  use  of  in 
'  s  popular,  and  not  in  its  technical  sense,  of 
hich  it  is  probable  the  draughtsman  never 
dreamedi 

I  have  perhaps  already  said  more  on  this 
.  lestlon    than  it  would  seem  to  merit ;  but 
I  have  done  so  in  deference  to  the  veteran 
and  able  counsel  who  has  so  zealously  main- 
lined the  proposition  I    have  controverted. 
remains  but  to  repeat  that  I  am  of  opinion 
I  affirm  the  judgment  of  tbe  circuit  court. 
Judgment  affirmed. 


*Wilson  V.  Spencer. 


(Absent  Cabsu.  and  PASKHS.  J.) 
Bands-^CoDdKloD  to  Convey  Umd-Wbat  U  No  tHf 
chSTKB  of  SDCh  CoBdltlaii.*— Id  an  aciIOD  asaliitit  s 
surety,  on  a  bosd  wltti  condlUou  tbat  ibe  princi- 
pal Bbonld  convey  a  tract  of  laud  to  tbe  plalutlll. 
tbe  defendaDt  pleaded,  ibat  tbe  pHoclpal  bad 
conveyed  tbe  land  to  B,  W,  and  the  defeudant. 
and  tbe  plaintlfl  afterwards  asreed  witb  said  B. 
W.  and  Ibe  deteDdast.  tbatlf  they  would  coaver 
to  J.  S.  tbe  said  land  (snblect  to  a  certain  deed  of 
trust  si  VCD  by  tbe  principal)  be  Ibe  plaintiff  would 
accept  of  Bucb  conveyance  as  a  fall  dlKcbarce  of 
theboDd:  and  tbe  plea  averred  Ibat  the  said  B. 
W.  and  tbe  defendant  did  afterwards  convey  to  J. 
S.  tbe  said  land,  and  tbe  plalatlff  received  and 
accepted  tbe  said  cosveyance  as  a  falldlacbarre 
of  tbe  bond:  Heu>,  tbe  pleals  uansbt. 
Appellsta  Practice- RclectlDK  ot  evidence  by  Lower 
Court.— Where  the  conn  below  has  rejected  evi- 
dence offered  In  snpiiort  of  a  plea  which  It  bad 
received.  If  an  appellate  conrt  shall  resard  the 
plea  as  nansht.  It  will,  on  tbls  Kronnd  alone,  bold 
that  there  was  do  error  la  relectlag  the  evidence. 
without  connlderlue  the  otherobjectloaa  to  It. 
Coolroct  to  Convey  Land— Breach -MMMre  of  Dan- 
fral.  for  tbe  breach  of  an 
3  convey  land,  tbe  vendee 
Is  not  entitled  to  more  damages  than  the  purchase 
money  be  has  actually  paid,  and  Interest  thereou. 
(TbompBon'sex'orv.Qnthrle'sadm'r.KLelBh  101.) 
yet  this  rale  will  not  be  applied  wbere  tbe  frauda- 
lent  conduct  of  the  vendor  makes  It  nnreasoaable 
to  limit  the  vendee  to  that  measure  ofdamares. 
If.  for  example,  a  vendor  who  bas  Ibe  title  In  talm 
at  tbe  time  of  sale,  shall,  afler  bis  contract,  dis- 
able himself  to  perform  It  by  conveying-  the  land 
to  another,  he  will  be  beld  liable  for  the  value  at 
tbe   lime  of    the  breach;    and    Interest  may    be 

Bonds— CoHataral  Condltloii-  Jadpnent  —  Inmalcrlal 
Brrer.t— In  debt  on  a  bond  with  collateral  cod. 
dItloD.  tbe  lory  who  try  tbe  Insnes  And  ihe  same 
for  tbe  plaintiff,  and  assess  bin  damagefl.  and  allow 
Interest  tbereon:  and  then  I  ndcment  Is  entered  for 
tbe  damases  so  assessed,  with  Interest  and  cohIb. 


Id  Moore  v.  Johnson.  M  W. 
Va.  Kt.  li  S.  E.  Rep.  MI.  It  Is  said,  the  old  common 
law  was.  tbat  a  specialty  could  Dot  be  dlsctaar^ed  by 
a  parol  DDdertaklnr,  citint  Wilton  c,  Sptnerr,  11  Ltigk 
STI.  See  moooBraphIc  naU  on  "Bonds"  appended  to 
Ward  V.  Chum.  iBGralt.  801. 


Result  —  See.  cltlnr  tbe  principal  case.  Max  Meadowi 
etc..  Co.  r.  McOavock.  I»  Va.  418.  SB  8.  E.  Rep.  tH 
See  also,  fool-nott  to  Beery  v.  Homan.  8  Oratt.  4B. 
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tnalead  of  bting  entered  tor  the  penalty  of  Uie 
bODd  and  coaU,  to  be  diBctaarged  by  tbe  damaxea. 
Intereata  and  costs.  Hau).  tbonsh  the  jQdKmeiit 
Is  not  entered  In  proper  form,  yet  tbe  error  In  the 
form  producing  no  Inlnry  to  tbe  defendant,  tbe 
JndBinent  will  not  be  reversed  iberefor.  Accord. 
Pate  V.  SpotU.  a  Munf.  RS4. 
On  the  lOth  of   Au^at  1S16,  Stephi 

Wilnon  and  John  WUboq  jun'r.  of  the 
262  county  of  Wood  and  state  of  •Virg-jaia, 
executed  a  joint  and  aeveral  oblig-atioa 
to  William  Spencer  in  the  sum  of  4000  dol- 
lars, with  a  condition  iti  the  followinif  norda  : 
"The  condition  of  the  above  oblif;atioii  is 
Buch,  that  whereas  the  above  bound  Stephen 
R.  Wilson  agrees  to  convey  to  the  said  Wil- 
liam Spencer,  b;  a  good  and  sufficient  deed 
in  fee  simple,  clear  of  all  incombrancea,  all 
that  tract  or  parcel  of  land  lyinfc  and  being 
in  the  said  county  of  Wood  and  atate  afore- 
said, situate  adjoining  and  between  the  landi 
of  Ichabod  C.  Griffin  and  Joseph  Cook,  con 
taining  ISO  acres  more  or  less,  it  beini;  the 
same  tract  of  land  heretofore  conveyed  t( 
the  said  John  Wilson  junior  by  Joseph  Spen- 
cer, and  conveyed  by  the  said  John  Wilaon 
junior  to  the  said  Stephen  R.  Wilson  (refer- 
ence being  had  to  the  said  conveyances  will 
more  fully  and  at  ]arg:e  appear)  with  these 
reservations,  to  wit :  when  the  said  William 
Spencer  delivers  to  the  said  Stephi 
Wilson,  his  heirs  or  assigns,  an  article  of 
agreement  entered  into  Iwtween  the  said 
Stephen  R.  Wilson  and  William  Smith,  for- 
merly of  the  city  of  Baltimore  but  since 
deceased,  which  said  article  of  agreement 
was  transferred  to  Joseph  Spencer ;  and  the 
said  William  Spencer  is  to  bave  the  said 
article  of  agreement  transferred  to  the  said 
Stephen  R.  Wilson,  his  heirs  or  assigns,  and 
the  same  to  Ije  delivered  by  the  said  William 
Spencer,  his  heirs  Ac.  within  60  days  from 
this  dale  ;  also  two  obligations  given  by  the 
said  Stephen  R.  Wilson  to  the  aforesaid 
William  Smith  in  the  month  of  November 
1803,  for  tbe  payment  of  between  11000  and 
12O0O  dollars,  to  be  discharged  and  be  deliv- 
ered to  the  said  Stephen  S.  Wilson  before 
the  said  Stephen  R.  Wilson  makes  the  afore- 
said conveyance:  Now  if  the  said  Stephen 
R.  Wilson  well  and  truly  complies  with  the 
aforesaid  condition  on  his  part,  then  this  ot>- 
ligation  to  be  void,  else  to  be  and  remain  in 
full  force." 

Upon  this  obligation,  Spencer  brought  an 
action  of  debt  against  John  Wilson  junior 
in  the  circuit  court  of  Harrison.  The  time 
of  commencing  this  action  did  not 
263  "appear  by  the  record,  but  the  declara- 
tion was  filed  at  July  rules  1832.  The 
declaration  demanded  the  sum  of  4000  dollars, 
described  the  obligation  without  setting  forth 
the  condition,  and  alleged  tbe  nonpayment 
of  that  sum,  to  the  damage  of  the  plaintiff 
4000  dollars. 

The  defendant  craved  oyer  of  the  writing 
oblii^ntory  and  of  tbe  condition  thereof,  and 
pleaded  that  the  said  Stephen  R.  Wilson  had 
well  and  truly  performed  all  the  conditions 
of  the  said  writing  obligatory. 

The  plaintiff  replied,  that  after  tbe  mak- 
inp  and  delivery  of  the  writing  obligatory 
and  condition,  and  within  sixty  days  after 
its  date,  to  wit,  on  the  10th  of  September 
1S16,  "the  said  William  caused  and  procured 
the  said  Joseph  Spencer  to  transfer  in  writ- 
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ing,  to  the  said  Stephen,  the  article  of  airree- 
ment  entered  into  between  the  said  Stephen 
and  the  said  William  Smith  of  the  city  uf 
Baltimore,  mentioned  in  tbe  condition, 
which  said  article  of  agreement  he  the  said 
William,  on  the  day  and  year  last  aforesaid, 
had  ready  to  deliver  to  the  said  Stephen,  and 
from  thence  hitherto  hath  beea,  a[>d  sKll  is, 
ready  and  willing  to  deliver  the  same  to  the 
said  Stephen,  and  would  have  delivered 
the  same  to  him  within  the  60  days,  but 
the  said  Stephen,  before  the  said  10th 
day  of  September  1816,  departed  from  his 
place  of  residence  in  Wood  county,  Virginia, 
and  went  out  and  from  the  commonwealth 
of  Virginia,  and  has  from  thence  continually 
until  the  present  time  remained  out  of  this 
commonwealth,  in  some  distant  state  or  ter- 
ritory of  the  United  States,  and  by  reason  of 
the  absence  of  the  said  Stephen  as  aforesaid, 
he  the  said  William  could  not  deliver  the 
said  agreement  to  the  said  Stephen  within 
the  said  60  days,  or  at  any  time  since  ;  which 
said  agreement  he  the  said  William  now 
brings  here  into  court,  ready  to  be  delivered 
to  the  said  Stephen."  The  replication 
further  alleged,  that  after  the  making  and 
delivery  of  the  said  writing  obligatory  and 
condition,  the  said  William  Smith  departed 
this  life  in  the  city  of  Baltimore 
264  *in  the  state  of  Maryland,  having  first 
made  his  will,  wherein  Robert  Smith 
was  appointed  executor,  and  the  said  Robert 
Smith  duly  qualified  as  such  in  the  state  of 
Maryland  aforesaid ;  and  after  he  had  so 
quatilied,  and  before  the  institution  of  this 
suit,  the  said  William  Spencer  caused  to  be 
paid  to  the  said  Robert  Smith,  executor  as 
aforesaid,  the  amount  due  from  the  said 
ihen  to  the  said  William  Smith  upon  the 
obligations  mentioned  in  the  said  con- 
dition, and  on  the  4th  of  February  1830  tbe 
said  Robert  Smith,  executor  as  aforesaid, 
delivered  the  said  two  obligations  to  the 
said  William,  and  by  indenture  under  his 
hand  and  seal  released  and  discharged  the 
said  Stephen  of  and  from  all  liability  upon 
the  said  two  obligations  ;  "which  indenture 
of  release  he  the  said  William  here  produces 
jurt.  And  the  said  William  Spencer 
aaith,  he  hath  discharged  the  said  two  obli- 
gations in  manner  aforesaid,  and  from  the 
said  4th  day  of  February  1830,  continually 
until  the  present  time,  hath  been  ready  an^ 
willing,  and  still  is  ready  and  willing,  to 
deliver  to  the  said  Stephen  the  two  obliga- 
tions aforesaid,  but  the  said  Stephen,  by 
absenting  himself  from  this  commonwealth 
as  aforesaid,  has  prevented  the  said  William 
from  delivering  the  same  to  him  ;  which  two 
obligations  the  said  William  here  brings 
into  court  (discharged  as  aforesaid)  ready  to 
be  delivered  to  the  said  Stephen.  And  so 
the  said  William  saith  that  he  has  fully  per- 
formed and  fulfilled  all  and  singular  the 
"editions  of  the  said  condition,  to  l>e  by 
m  performed  in  manner  and  form  afore- 
id.  Yet  the  said  Stephen  hath  not  yet 
complied  with  or  performed  the  condition  la 
be  by  him  performed  as  aforesaid,  but  so 
to  do  failed  and  neglected  in  this,  that  the 
said  Stephen  bath  not  conveyed  to  tbe  said 
William  Spencer  tbe  tract  of  land  in  the  said 
condition  mentioned,  but  so  to  do  hath 
hitherto  wholly  failed  and  neglected." 
The    defendant    rejoined,   that  the    said 
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Stephen  did  not  depart  from  and  go  ont  of 

this  comtnonwealth  within  60  day*  after  the 

date  of  said  writing  obligatorjr. 

265  'Afterwards  the  defendant   offered 
two  additional  pleas.     By  one  of  ttaem 

he  pleaded,  that  Stephen  R.  Wilson  had,  by 
good  and  atifHctent  deed,  bars^loed.  sold  and 
conveyed  said  tract  of  land,  in  the  cpndition 
of  the  said  writing  obligatory  described,  to  a 
certain  Benjamin  Wilson  jun'r  and  him  the 
said  defendant,  and  the  title  being  ho  as  afore- 
said in  the  said  Wilson  and  said  defendant, 
the  plaintiff  afterwards,  to  wit,  on  the  lOlh 
of  July  1816,  agreed  with  said  defendant  and 
said  Benjamin,  that  if  they  the  said  John  and 
Benjamin  would  convey  to  a  certain  Joseph 
Spencer  the  said  tract  of  land  (subject  to  a 
certain  deed  of  trust  given  by  said  Stephen 
R.  Wilson  to  John  G.  Harness  to  secure  a 
debt  from  said  Stephen  to  a  certain  G.  Uar- 
ness)  be  the  said  plaintiff  would  accept  of 
such  conveyance  from  said  Benjamin  and 
John,  as  a  full  ^scharge  of  the  writing  oblig- 
atory on  the  part  of  the  said  John  :  and  then 
he  averred  that  the  said  Benjamin  and  John 

did,  on  the day  of 1817,  by  a  deed 

duly  executed  and  delivered,  convey  to  the 
said  Joseph  Spencer  ^aid  tract  of  land,  which 
conveyance,  ao  as  aforesaid  made  and  deliv- 
ered by  said  Benjamin  and  John,  the  plain- 
tiff then  and  there  received  and  accepted  as  a 
full  discharge  of  and  from  said  obligation. 

By  the  other  plea,  the  defendant  pleaded 
that  the  plaintiff,  after  the  execution  of  said 
writing  obligatory,  left  the  commonwealth, 
having  previously  theretodepouited  said  writ- 
ing obligatory  with  a  certain  Joseph  Spencer, 
whom  the  plaintiff  then  and  there  authorized 
and  instructed  to  receive,  from  a  certain  Ben- 
jamin Wilson  and  the  defendant,  a  convey- 
ance to  the  said  Joseph  for  the  said  land  in 
the  said  condition  descrit>ed.  as  and  for  a  full 
satisfaction  and  discharge,  on  the  part  of  the 
said  John,  of  all  liability  for  or  on  accountof 
said  writing  obligatory  :  and  then  he  averred 

that   afterwards,   to  wit,   on  the day   of 

1817,  during  the  absence  of  said  Wil- 
liam as  aforesaid,  and  while  said  Joseph 

266  was*in  possession  of  said  bond,  author- 
ized as  aforesaid,    the   said   Benjamin 

and  John  did,  by  deed  of  bargain  and  sale, 
duly  signed,  sealed  and  delivered,  convey  to 
said  Joseph  said  tract  of  land  in  the  condition 
of  said  writing  obligatory  described,  who 
then  and  there,  in  pursuance  of  the  authority 
BO  as  aforesaid  given,  and  while  said  bond 
was  so  as  aforesaid  in  his  possession ,  accepted 
and  received  said  deed  as  and  for  a  full  satis- 
faction and  discharge,  on  the  part  of  said 
John,  of  all  liability  for  and  on  account  of 
said  writing  obligatory. 

To  the  filing  of  the  second  of  these  pli 
the  plaintiff  objected,  but  the  court  overruled 
the  objection  ;  and   thereupon   both   of   the 
pleas  being  filed,  the  plaintiff  replied  gener- 
ally thereto,  and  issues  were  joined. 

At  the  trial,  the  defendant  offered  to  prove 
by  witnesses,  verbal  or  unwritten  authority 
of  Joseph  Spencer  to  receive  and  accept,  on 
behalf  of  ihe  plaintiff,  a  deed  to  him  the  said 
Joseph,  in  discharge  of  said  covenant  so  en- 
tered into  by  the  defendant ;  and  also  offered 
to  read  in  evidence  a  writing  in  the  wordi 
and  lignres  following : 

"  Memorandum  of  agreement  t>etween 
Joseph  Spencer  of  Wood  county,  Virginia, 


and  John  Wilson  jr.  and  Benjamin  Wilson  jr. 
of  Harrison  county  and  state  aforesaid,  wit- 
neaseth  that  the  said  John  and  Benjamin 
agree  to  convey  to  the  said  Joseph  all  that 
tract  of  land  which  was  heretofore  con- 
veyed by  Stephen  R.  Wilson  to  the  said 
John  and  Benjamin,  described  situate  on 
the  Ohio  river  and  in  Wood  county,  known 
by  the  name  of  the  Mill  Lots,  containing 
150  acres,  more  or  less,  adjoining  lands  of 
Griffin  and  Cook  ;  subject  to  a  deed  of  trust 
given  by  the  said  Stephen  R.  Wilson  to  John 
G.  Harness,  to  secure  a  certain  debt  due  from 
said  Stephen  to  George  Harness :  and  the  said 
Joseph,  on  his  part,  agrees  to  release  the 
said  John  from  all  liability  to  one  William 
Spencer,  who  holds  a  certain  title  bond  con- 
ditioned that  the  said  Stephen  shall  convey 
the  aforesaid  land  to  the  said  William, 

267  "wherein  the  said  John  Wilson  jr.  is 
security  ;  though  it  is  expressly  under- 
stood by  the  parties,  that  the  said  Joseph 
does  not  in  any  wise  release  the  said  Stephen 
from  the  aforesaid  recited  bond  any  further 
than  that  he  has  the  title,  and  still  will  or 
wishes  to  hold  the  said  Stephen  liable  for 
the  incumbrance  aforesaid.  In  testimony 
whereof  we  have  hereunto  interchangeably 
set  our  hands  and  aOixed  our  seals  this  16tb 
day  of  July  1817. 

Joseph  Spencer    [Seal.] 
J.  Wilson  jr.  [Seal.]" 

"Witness,    Isaac  Morris." 

To  the  introduction  of  which  evidence  of 
witnesses  to  prove  the  facts  aforesaid,  and 
said  memorandum  in  writing,  the  plaintiff 
objected. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  to  1950  dollars, 
with  legal  interest  thereon  from  the  4th  day 
of  February  1830  till  paid. 

The  defendant  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial,  for 
the  following  reasons:  1.  Because  there 
was  no  proof  of  the  actual  consideration 
paid,  and  the  damages  should  therefore  have 
been  nominal.  2.  Because  there  should  have 
been  proof  of  a  demand  from  the  defendant, 
or  notice  of  a  demand  to  him,  before  suit 
brought.  3.  Because  interest  is  allowed 
from  the  time  of  the  breach,  instead  of  from 
the  Institution  of  the  suit.  4.  Because  inter- 
est ought  not  to  have  been  allowed  by  the 
jury. 

"The  court  was  of  opinion  that  it  was 
not  necessary  the  actual  consideration 
paid  by  the  plaintiff  should  be  proved  by 
him  ;  and  as  the  consideration  was  not 
proved  by  the  defendant,  and  as  the 
plaintiff  under  his  contract  was  entitled 
to  the  land,  he  has  a  right  to  recover  the 
value  thereof  at  the  time  when  he  could 
have  required  the  conveyance.  The  court 
was  also  of  opinion  that  demand  or  notice 
to    the     defendant   was    unnecessary. 

268  "The  principal,   upon   whom   the  spe- 
cific execution  of  the  contract  devolved, 

was,  as  appears  by  the  pleadings  and  the 
evidence,  absent  from  the  commonwealth  in 
parts  unknown,  at  the  time  when  the  plain- 
tiff had  a  right  to  call  for  the  execution  of 
the  contract,  and  he  has  continued  to  be  so 
absent  :  this  constitutes  a  sufficient  excuse 
for  a  failure  to  give  notice  to  the  principal. 
The  court  was  also  of  opinion  that  it  was 
proper  for  the  jury    in  this   case    to   allow 
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interest,  and  that  the  peiiod  from  whicta 
intereat  was  allowed  was  the  true  time.  The 
court  therefore  overruled  the  motion  for  a 
new  trial  for  the  above  causes.  To  which 
opinion  of  the  court  the  defendant  excepted." 

The  defendant  alao  moved  the  conrt  for  a 
new  trial  because  the  damages  found  by  the 
jurj  were  escessive.  The  plaintiEF  proved 
by  several  witnessea  that  the  land  in  ques- 
tioned was  in  their  opinion  worth,  at  the 
time  of  the  breach  laid  in  the  declaration, 
from  15  to  20  dollars  per  acre.  The  defend- 
ant proved  by  one  witness,  who  had  resided 
on  the  land,  that  it  was  worth  from  10  to  15 
dollars  per  acre ;  and  also  proved  that  about 
the  same  time  a  tract  of  land  in  the  same 
neighbourhood,  of  equal  quality,  was  sold  at 
a  judicial  sale,  on  a  credit  of  six,  twelve  and 
eighteen  months,  for  about  7  dollars  per  acre. 
The  court  considered  that  the  jury  were 
fairly  warranted  by  the  evidence  in  the 
value  at  which  they  rated  the  land,  and 
although  it  might  be  of  opinion  that  the 
valuation  of  the  jury  was  too  high,  yet  it 
considered  that  this  constituted  no  sufficient 
ground  for  a  new  trial.  To  which  opinion 
the  defendant  excepted. 

The  defendant  alao  moved  for  a  new  trial 
on  the  ground  of  surprise,  and  filed  in  sup- 
port of  the  motion  the  following  affidavit  : 
"  Spencer  V.  Wilson.  The  defendant  John 
Wilson  jun'r  this  day  made  oath  before  me, 
a  justice  of  the  peace  for  said  county,  that 
when  the  case  aforesaid  was  called  for  trial, 
he  had  heard  it  reported  that  William 
Spencer,  the  plaintiff  in  said  ac- 
269  tion,  *had  purchased  said  land  in  the 
proceedings  mentioned  from  a  man 
named  Harness,  who  had  acquired  the  same 
under  a  deed  of  trust.  Affiant  supposed  the 
price  at  which  said  land  was  so  as  aforesaid 
purchased  would  have  been  known  to  David 
B.  Spencer,  a  witness  for  the  plaintiff,  and, 
as  affiant  believes,  his  agent  in  the  manage- 
ment of  said  suit.  The  said  David,  besides 
his  attention  to  said  suit  for  some  years 
past,  lives  perhaps  with — certainly  near  the 
plaintiff,  and  said  tract  of  land.  Afliant 
farther  shews  that  it  became  material,  as  he 
believes,  in  the  course  of  the  trial,  to  ascer- 
tain the  price  at  which  the  plaintiff  had  pur- 
chased said  land  of  said  Harness.  To  the 
surprise  and  astonishment  of  affiant,  said 
David  B.  Spencer,  when  examined  as  to  that 
point,  though  he  stated  he  knew  his  brother 
had  purchased,  denied  that  he  knew  at  what 
price.  And  affiant  farther  shews  that  on 
yesterday  he  learned  that  the  price  to  be 
paid  by  said  plaintiff  was  1500  dollars,  equal 
to  10  dollars  per  acre,  for  said  land  ;  that  the 
purchase  of  the  plaintiff  from  said  Harness 
was  made  after  the  alleged  breach  of  the 
covenant  on  the  part  of  said  Stephen  R.  Wil- 
son, that  is,  since  February  1830  ;  and  that, 
at  the  time  of  the  trial,  one  of  the  plaintiff's 
witnesses  (Shelton)  was  on  his  way  to  the 
residence  of  the  said  Harness,  to  pay 
htm  a  large  amount  of  the  purchase  money 
This  information  affiant  for  the  first  timr 
obtained  on  yesterday  ;  and  he  is  satisfied. 
if  the  truth  had  been  known,  and  the  jury 
bad  understood  that  the  plaintiff  had,  within 
a  few  years,  purchased  the  land  for  10  dol 
lars  per  acre,  or  about  that  sum,  at  a  timt 
when,  as  affiant  believes,  lands  have  greatly 
advanced  in  price  in  that  quarter  of  the  c 


try,  they  would  never  have  found  a  verdict 
estimating  said  land  at  13  dollars  per  acre." 
The  court,  being  of  opinion  that  the  facts 
stated  in  this  affidavit  constituted  no  suEB- 
t  ground  for  a  new  trial,  overruled  tbe 
motion  ;  and  the  defendant  eicepted  to  the 

•Or  the  Z5tb  of  May  183S,  Judgment 
was  rendered  for  the  plaintiff,  for  1950 
dollars  the  damages  assessed  by  the  jury, 
with  legal  interest  thereon  from  the  4th  of 
February  1830  till  paid,  and  the  costs. 

To  this  judgment  a  supersedeas  was 
awarded. 

The  cause   was   argued   in    this  court   by 

Johnson  for  the  plaintiff  in  error,  and  Wm. 

A.  Harrison  and  Price  for  the  defendant  in 

or.    In  the  printed  statement  of  the  for- 

^r,  the  following  errors  were  assigned  : 

.  No  material  issue  is  joined  on  the  plea 

of  conditions  performed  ;  the  point  on  which 

sue  is  taken  being  wholly  immaterial. 

2.  The  court  errwl  in  rejecting  theevidence 
of  a  parol  authority  to  Joseph  Spencer  to 
accept  a  deed  in  satisfaction  of  the  obliga- 
tion on  the  part  of  the  defendant. 

3.  The  court  ought  to  have"  awarded  a  new 
trial,  on  account  of  the  error  of  the  jury  in 
fixing  the  criterion  of  damages,  and  the  time 
from  which  interest  was  to  be  allowed. 

+-  The  judgment,  under  the  act  of  assembly 

id  by  the  common  law,  should  have  been 
for  the  penalty,  to  be  discharged  by  the 
damaires. 

5.  The  plaintiff  has  averred  no  damage  in 
the  declaration  by  reason  of  the  breach,  and 
therefore  can  recover  none. 

Upon  the  argument,  the  counsel  for  the 
plaintiff  in  error  waived  the  first  and  fifth 
errors  assigned,  but  insisted  on  the  second, 
third  and  fourth. 

TUCKER,  P.  The  plaintiff  in  error  hav- 
ing waived,  and  very  properly,  the  Ist  and 
~"  ;rrors  assigned  in  his  statement,  the  first 
ition  to  be  considered  is  the  propriety  of 
rejecting  the  parol  evidence  offered  by  taim 
in  support  of  his  third  and  fourth  plea.  And 
it  has  been  contended  that,  in  the  con- 
271  sideration  of  this  question,  'it  is 
unimportant  to  consider  whether  the 
pleas  themselves  were  good  or  not.  This 
wou'd  indeed  have  been  an  argumentum 
ad  hominem  in  the  court  below,  to  which 
it  might  plausibly  have  been  said,  "Yon 
have  admitted  the  pleas  as  good,  and 
why  then  should  you  reject  the  evidence  to 
sustain  them?"  But  in  this  court  it  isother- 
wise.  If  the  inferior  court  has  admitted  an 
Improper  plea,  notwithstanding  the  objec- 
tions of  the  plaintiff,  and  has  afterwards 
rejected  the  evidence  in  support  of  it,  it  has 
but  remedied  the  first  error  by  the  commis- 
sion of  the  second  ;  and  this  court  could  with 
no  propriety  reverse  the  last  act,  and  thereby 
resuscitate  the  former  error  to  the  plaintiff's 
prejudice.  The  true  question  then  is  as  to 
the  validity  of  the  pleas.  Now,  both  of  them 
appear  to  me  utterly  and  radically  defective. 
They  offer  no  defence  to  the  action,  and  if  the 
evidence  bad  been  admitted,  and  a  verdict 
found  for  the  defendant  upon  these  pleas, 
and  there  were  no  other  pleadings,  judgment 
must  have  been  rendered  against  him  non 
obstante  veredicto.  1  Chitty's  Plead.  634, 
|7tb  american  from  6th  London  edi.  p.  695,) 
cited  2  Tucker's  Comm.  266. 
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The  action  is  brought  upon  a  bond  wltb 
condition  to  convey  a  tract  of  land.  The 
breach  aBsigned  !■  the  failure  to  convey. 
In  anairer  to  this  action,  these  pleas  are  filed  ; 
and  as  both  are  very  mach  the  same,  except 
in  a  particular  to  be  hereafter  noticed,  I  shall 
confine  myself  in  the  first  place  to  the  firat, 
which  would  seem  the  least  objectionable. 

This  plea  makes  no  pretence  to  the  per- 
tonnance  of  the  covenant,  It  must  be  taken 
to  be  either  a  plea  of  accord  and  satisfaction, 
or  a  plea  of  substitution  of  another  agree- 
ment, which  has  been  performed,  for  that 
which  is  sued  upon,  or  as  an  ezcnoe  for  non- 
performance. 

As  a  plea  of  accord  and  satisfaction,  it  is 

naught    throughout.    E'er  the    accord    and 

satisfaction  is  set  forth    as    having    been 

agreed  an   the   10th  of  July  1S16,  and 

272  'made  and  accepted  in  1817,  and  by 
the  assieratnent   of   breach  it  appears 

that  the  breach  was  not  until  1830.  Thua 
the  accord  and  satisfaction  must  have  t>cea 
of  the  contract,  and  not  of  the  damages ; 
and  no  accord  and  satisfaction  of  a  contract 
under  seal,  before  breach,  can  be  good  with- 
out deed.  1  Taunt.  428  ;  Com.  Dig.  Pleader  ; 
2  V.  8,  cited  2  Tucker's  Comm.  28.  And 
if  it  could  only  have  been  good  by  deed, 
the  plea  ought  to  have  shewn  that  it  was  by 
deed.  Moreover,  if  it  was  by  deed,  the  deed 
onght  to  have  been  produced,  that  the  court 
might  see  that  it  was  a  good  and  operative 
release  and  discharge  of  the  first  contract. 
For  where  either  party  pleads  a  deed  under 
which  he  either  claims  or  justifies,  he  must 
make  proferl  of  it  to  be  shewn  to  the  court 
and  his  adversary.  1  Chitty's  Plead.  397. 
It  must  be  pleaded  and  produced,  that  it  may 
be  answered  by  plea  of  non  est  factum,  or  by 
demurrer,  if  its  legal  operation  does  not 
amount  to  a  discharge.  These,  and  possibly 
other  reasons,  have  concurred  In  inducing 
the  learned  counsel  not  to  insist  on  the  plea, 
as  a  plea  of  accord  and  satisfaction. 

Next,  is  it  good  as  a  plea  of  substitution  of 
another  agreement,  which  has  been  per- 
formed, for  that  which  is  the  subject  of  the 
action?  This  is  to  my  mind  the  true  light  in 
which  the  transaction  is  to  t>e  considered. 
Let  UB  examine  it. 

Stephen  Wilson  had  bound  himself  to  con- 
vey a  tract  of  land  to  William  Spencer. 
John  Wilson  was  the  surety.  Stephen  Wil- 
son, insteadof  conveying  to  Spencer  accord- 
ing to  contiact,  conveys  to  John  Wilson  and 
one  Ben jamin  Wilson,  subject  to  a  deed  of 
trust  to  one  Bamcss,  given  by  Stephen  Wil- 
son on  this  very  land.  These  facts  appear 
by  the  plea  itself.  So  that,  by  the  defend- 
ant's own  shewing,  Stephen  Wilson  had  dis- 
abled himself  from  performing  his  contract, 
by  first  subjecting  the  land  to  an  incum- 
brance, and  then  conveying  it  to  third  per- 
sons, in  the  teeth  of   his  covenant.     It 

273  Is  true,  this  did  not  'operate  as  a  breach 
of  that  date,  since  Spencer  had  not  at 

that  time  entitled  himself  to  perft 
performing  the  precedent  conditii 

The  first  part  of  the  plea,  then,  distinctly 
sets  forth  that  Stephen  Wilson  had  disabled 
himself  to  convey  the  land  directly  from  him- 
self to  William  Spencer,  He  was  so  disabled 
when  the  agreement  stated  in  the  plea  was 
made.  What  then  was  their  agreement  7  It 
was,  in  substance,  that  if  John  and  Benji 


min  Wilson  would  convey  the  land  to- Joseph 
Spencer,  snbject  to  Harness's  deed  o*  Irnst, 
William  Spencer  would  accept  such  a  detd  a» 
a  full  discharge  of  the  title  bond.  Here  then 
is  a  distinct  allegation  of  a  new  and  entirely 
difFerent  agreement,  which,  when  performed, 
was  to  be  a  full  discharge  of  the  first..  It  was 
the  agreement  to  substitute  the  performance 
of  one  thing  for  another.  Now  a  parol 
agreement  for  a  substituted  contract  cannot 
be  pleaded.  1  E^st  630 ;  3  T.  K.  596,  oited  \ 
Chitty's  Plead.  524.  This  substituted  con- 
tract, then,  to  be  effectual,  must  have  beea 
under  seal ;  and  if  under  seal,  it  ought  to 
have  been  so  pleaded.  Hence  it  is  clear,  that 
while  the  fact«  set  forth  in  the  plea  shew  dis- 
tinctly the  case  of  a  substituted  contract;  it 
cannot  avail  as  such,  because  it  does  not  ap- 
pear to  have  been  under  seal.  1. 

It  may  not  be  uninteresting  or  nnimpor- 
tant  to  observe,  however,  that  other  reasons, 
besides  the  rules  of  pleading,  rendered  it 
essential  to  the  validity  of  tlUs  agreement, 
that  it  should  have  been  under  seat.    "The 

atute  of  frauds  required  it. 

What  was  the  state  of  the  case,  and  the 
nature  of  the  new  contract  ?    It  was'  tbns^ 
William  Spencer,  who  was  entitled  to  a  con- 
veyance of  the  land  to  himself,  is  represented 
agreeing  that  the  land  shall  be  conveyed, 

t  to  himself,  but  to  another;  namely,  to 
Joseph  Spencer.  What  is  the  effect,  then* 
of  the  contiact  7  It  is,  distinctly,  to  pass 
William  Spencer'sland  to  JosephSpen* 
cer.  'Could  this  be  valid  and  binding  - 
under  the  statute  of  frauds  7  Could  it 
be  in  consistency  with  that  statute,  to  permit 
William's  title  to  be  taken  away  by  mere 
parol  evidence?    Assuredly  not. 

But  it  is  said  that  although  the  contract 
must  be  written,  the  authority  to  make  it  may 
be  by  parol ;  and  that  here  parol  authority 
was  given  to  Joseph  Spencer,  to  receive  the 
deed  to  himself,  and  give  the  discharge. 
Why  this  but  makes  the  matter  worse. 
Though  it  has  been  decided  that  an  authority 
may  be  by  parol,  was  it  ever  heard  that  my 
parol  authority  to  another  man,  to  get  a  deed 
for  my  land  made  to  himself,  was  not  within 
the  statute  7  The  authority  here  constltntes 
the  contract.  Joseph  Spencer  has  parol  au- 
thority to  get  a  deed  made  to  himself  of  Wil- 
liam's land,  and  he  has  no  other  evidence  of 
his  right  thus  to  have  a  conveyance  to  him- 
self of  the  property  of  another.  If  such  a 
case  does  not  require  the  authority  to  be  in 
writing,  the  statute  Is  a  nullity:  it  is  sound- 
ing brass  and  a  tinkling  cymbal. 

But  this  is  not  alt  of  this  extraordinary 
aflFair.  The  allegation  is,  that  instead  of 
getting  to  himself  the  conveyance  of  the  150 
acres  of  land  which  he  had  purchased,  Wil- 
liam Spencer  verbally  authorized  Joseph  to 
have  a  deed  executed  to  himself,  in  discbarge 
of  the  original  contract ;  and  this,  without 
the  allegation  of  the  consideration  of  one 
cent  moving  from  Joseph  to  William.  So 
that,  by  parol  authority,  he  is  made  to  part 
with  his  estate  without  value  received,  to  the 
very  individual  to  whom  the  alleged  au- 
thority is  given,  and  who  thus  combines  most 
singularly,  in  his  own  person,  the  characters 
of  grantee  and  agent  of  the  grantor. 

But  admit  that  we  may  go  into  the  field  oi 
speculation  and  make  a  caae.  Suppose  that 
William  had  sold  to  Joseph  for.  value ;  we 
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have  jet  the  difficulty,  that  wb«reu  bj  the 
title  bond  Willia.iti  had  a  right  to  a  good  deed 
without  incumbrances,  be  agree*  by  this  con- 
tract to  take  the  cooveyance  of  the  idcn- 

275  tical  tract  Bubject  to  "incumbranceB  ;^ 
subject  to  a  deed  of  truat,  under  Trhich, 

accardlng  to  the  defendant's  own  affidavit, 
another  perao a  haa  acquired  the  property. * 
.  Softf  an  agreement  la  no  good  accord  and 
•atlafaction,  unleaa  the  previoua  contract  be 
releaMd.  For,  aa  the  payment  of  a  less  sum 
is  no  good  satisfaction  of  a  greater,  1  Str.  426  ; 
5  Bast  230 ;  4  Mod.  8S,  (cited  2  Tucker's  Comm. 
26.)  so  the  conveyance  of  a  tract  of  land  nith 
an  incumbrance  can  be  no  satisfaction  of  the 
obiigatiou  to  convey  the  same  land  without 
incumbrance.  And  if  such  agreement  is  not 
good  as  an  accord  and  satisfaction,  without 
a  release,  neither  can  it  be  good  aa  a  substi- 
tution for  the  first  agreement,  without  such 
a  release.  Above  all,  it  can  in  no  manner 
operate  as  a  release,  since  an  authority  by 
parol  can  confer  no  power  to  execute  a  release, 
or  any  instrument  which  can  have  the  force 
and  effect  of  one. 

The  learned  counsel,  not  inaensible  to  these 
difficulties,  has  endeavonred  to  avoid  them, 
by  contending   that  the  plea  is  intended  as 
matter  of  excuse  for  nonperformance.    It  Is 
a  sufficient  answer  to  this  position  to  refer  to 
the  plea,  which  appears  to  have  no  sort  of 
analogy  to  the  plea  of  excuse,  the  forms  of 
which  the  distinguished  jurist  and  pleadr 
by  whom  It  was  drawn  would  certainly  hai 
pursued,   had    such   been    his    design.     St 
forms  in  3  Chitty's  Plead.   1003-1009.     The 
plea  was  obvious  y  designed  to  shew  a 
charge,  although  it  wants,  it  is  true,  the 
terial   requisites  to  constitute  it  such, 
suppose  it  pleaded  as  an  excuse  :  still  it  t 
nat  avoid  the  objections  made  to  it  as  a  plea 
of  accord.     And  besides,  what  sort  of  excuse 
is  it,  for  not  conveying  to  me  land  to  which  I 
have  a  right,  to  say   that  he  who  w^s  liound 
to  convey  to  me  had   sold  and   conveyed  to 
third   persons,  and  that  they,   without  any 
lawful   authority   from    me,    had   con- 

276  veyed  'to  a  fourth  7     Was  it  any  excuse 
for  not  conveying  to  William  Spencer, 

that  Stephen  Wilson  had  conveyed  to  John 
and  Benjamin  Wilson  7  Ur  admitting  he 
conveyed  to  them  that  they  might  convey  to 
William  Spencer,  (which,  by  the  way,  is  no- 
where pretended,)  Is  it  any  excuse  for  their 
not  conveying  to  William,  that  they  had  con- 
veyed to  Joseph  without  any  lawful  authority 
from  William  7  By  no  means.  And  it  has 
been  already  shewn  that  a  parol  authority  to 
Joseph,  to  have  a  deed  made  to  himself  of 
William's  land,  is  void  under  the  statute,  and 
confers  no  authority. 

The  first  special  plea  then  is  naught.  The 
second  is  worse,  for  on  its  face  it  appears 
that  the  authority  was  by  parol.  Both  pleas 
then  being  naught,  there  conld  be  no  error  in 
rejecting  the  evidence  in  support  of  them.  It 
is  -unnecessary,  therefore,  to  enter  upon  the 
numerous  objections  which  suggest  them- 
selves to  the  evidence,  considered  independ- 
ently of  the  faults  in  the  pleading.  View  it 
as  »Te  may,  I  think  it  was  properly  rejected. 

We  come  next  to  the  question  as  to  the  cri' 

*AB  tAeqaestloD  1b  i 
In  Ontlaal  EdlUon 


2T6-27a 

terion  of  damages.  The  jury,  it  is  supposed, 
have  assessed  the  damagea  according  to  their 
estimate  of  value  at  the  time  of  the  breach  ; 
and  it  is  contended  that  that  was  erroneous  ; 
Thompson's  ex'or  v.  Guthrie's adm'r, 9  Leigti 
101.  in  the  decision  in  that  case,  I  coin- 
cided ;  but  it  is  there  distinctly  intimated 
that  the  rule  is  not  unbending,  and  that  it 
will  yield  where,  in  consequence  of  frand  on 
the  part  of  the  vendor,  its  application  would 
be  unreasonable.  In  no  case  would  it  be  more 
unreasonable  than  in  one  where  the  vendor, 
in  violation  of  his  contract,  has  sold  or  en- 
cumbered that  property  which  he  had  bound 
himself  to  convey  free  of  incumbrances. 
To  say  that  a  vendor  may  evade  his  con- 
tract by  a  sale  to  another  and  become  lia- 
ble to  nothing  more  than  the  return  of  the 
purchase  money.  Is  in  effect  to  give  to  that 
party  the  power  of  rescission  whenever  a 
higher  price  is  offered,  provided  he  can 
277  make  his  second  *sale  to  a  purchaser 
without  notice.  To  avoid  the  strin- 
gency of  this  objection,  the  learned  coun- 
sel admitted  that  a  court  of  equity  would 
compel  the  vendor  to  account  for  the  in- 
creased price.  And  why  not  a  court  of 
law  ?  If  Stephen  Wilson  got  the  increased 
value  of  the  land,  and  would  be  liable  for 
it  in  equity,  why  shall  be  not  be  so  at 
law  7  The  true  question  then  is,  whether 
the  circumstances  of  this  case  would  justify 
the  recovery  any  where?  And  I  think  they 
would.  Waiving  the  objection  to  the  course 
of  the  defendant  upon  the  trial,  there  was 
enough  before  the  jury  to  fix  a  fraud  on  Ste- 
phen Wilson,  The  defendant's  pleas  were 
before  them,  and  they  had  a  right  to  take  as 
true  the  allegations  of  the  defendant  in  his 
pleadings.  In  them  it  is  distinctly  alleged 
that  Stephen  Wilson  had  sold  the  land  to 
Benjamin  and  John.  There  is  no  intimation 
that  that  conveyance  was  in  trust  to  convey 
to  the  plaintifF ;  and  moreover,  Stephen  had 
incumbered  the  property  (as  the  pleas  also 
shew)  with  a  deed  of  trust ;  and  though  the 
plaintiff  sued  for  a  breach  of  the  contract, 
there  is  no  deed  tendered  to  him  by  the  plead- 
ings. It  seems  then  that  the  title  was  once 
in  Stephen,  and  that  he  parted  with  it;  so 
that  the  case  is  not  that  of  a  party  who  has 
conveyed  in  good  faith  that  to  which  his  title 
unexpectedly  proves  defective,  but  of  one 
who  had  a  title  in  him,  but,  after  his  contract 
of  sale,  has  disabled  himself  to  perform,  by 
conveying  to  another.  Such  a  vendor  should 
pay  the  value  at  the  time  of  the  breach,  upon 
the  principles  of  Thompson's  ex'or  v.  Guth- 
rie's adm'r. 

said,    however,    that  the  purchase 
money  is  the  measure  of  the  damages  ;   that 
the  plaintiff  was   therefore   bound   to   shew 
nhat  it  was ;  that,  in  defect  of  his  doing  so, 
his  damages  should  be   nominal;    and   that 
such  should  have  been  the  result  in  this  case. 
nd  conclusion  are  alike  un- 
founded.    According  to  the  class  of  cases  of 
which  Stout  v.  Jackson,  2  Rand.   132,   is  the 
leading  one.  the  value  of   the   land   at 
the  time    of    "the  contract  is  estah- 
liahed  as  the    true  criterion  of  dam- 
ages, and  this  in   analogy   to   the  recovery 
in  the  warrantia  chartx.    Between  that  re- 
covery and  purchase  money,  there  is  no  anal- 
ogy.    Yet   as   the   value   at   the  date  of  the 
contract  is  regarded  aa  giving  the  mie,  it 
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baa  be«n  held  that  the  agreed  price  between 
the  parties  waa  the  fairest  measure  of  that 
Talue.  But  that  is  only  where  there  is  an 
agrreed  price.  Sappose  there  be  none  :  sup- 
pose it  irere  a  personal  service  to  be  per- 
formed, Buch  as  to  go  to  Europe  to  negotiate 
a  loan  ;  in  such  a  case,  instead  of  the  value 
of  the  land  being  estimated  by  the  service,  it 
is  obvious  that  the  value  of  the  service  would 
t>e  best  measured  by  the  value  of  the  land. 
That  is  most  certain,  and  moat  suscepti- 
ble of  ascertainment.  The  value  of  the  land, 
then,  at  the  date  of  the  contract,  is  the  true 
criterion  in  general  for  estimating  the  dam- 
ages; and  nhere  there  is  no  agreed  price,  and 
the  consideration  is  of  a  matter  collateral 
and  not  a  sum  of  money  in  numero,  the  value 
of  the  land  must  be  estimated  upon  evidence 
t>efore  the  proper  tribunal.  Such  was  the 
case  here.  There  was  no  agreed  price  of  the 
land.  The  consideration  consisted  of  two 
collateral  acts ;  first,  the  delivery  to  Stephen 
Wilson  of  a  contract  l>etweea  himself  and 
one  William  Smith  ;  and  secondly,  the  dis- 
charge, and  delivery  to  Wilson,  of  two  t>onds 
of  his  to  Smith,  amounting  to  eleven  or 
twelve  thousand  dollars.  Shall  we  then  es- 
timate the  value  of  the  land,  which  is  the 
desideratum,  by  the  testimony  of  witnesses, 
amd  thus  directly  attain  our  end  ;  or  shall 
we  go  round  about  to  work,  and  ascertain  the 
value  of  the  collateral  acts,  in  order  thereby 
to  measure  the  value  of  the  land  ?  The 
absurdity  of  the  latter  proceeding  requires 
no  commentary  to  expose  it.  In  this 
then,  as  there  was  no  agreed  price  ;  ai 
title  bond  in  the  record  evinced  this,  the 
court  was  right  in  saying  that  it  was  not 
necessary  the  actual  consideration  ^id 
by  the  plaintiff  should  t>e  proved.  The 
plaintiff  had  only  to  prove  the  value 
279  'of  the  land.  He  did  offer  proof  of  it, 
referring  to  the  time  of  the  breach, 
and  contended  for  that  as  the  fair  criterion 
of  his  damages.  The  defendant  does  not 
appear  to  have  controverted  it,  but 
into  the  controversy  as  to  the  value  at  that 
period.  Had  he  moved  to  instruct  the  jury 
that  the  date  of  the  purchase  was  the  true 
p«riod  to  which  to  direct  their  attention,  the 
question  would  have  been  fairly  presented 
the  plaintiff  would  have  been  called  on  t< 
shew  why  the  rule  should  not  apply  ;  and  if 
the  instruction  was  refused,  the  court  would 
have  spread  its  reasons  on  the  record,  in- 
stead of  this,  he  joins  issue  with  the  plaintiff 
as  to  the  v^ue  in  1S30,  and  offers  evidence 
to  reduce  the  price  at  that  date.  And  when 
the  jury  have  fairly  taken  the  medium  value. 
he  ask  a  new  trial,  because  they  did  not  do 
that  which  he  neither  ashed  them  to  do,  nor 
asked  the  court  to  instruct  them  to  do.  And 
even  on  this  motion  for  a  new  trial,  he  does 
not  have  all  the  evidence  spread  on  the  rec- 
ord, but  submits  himself  to  the  decision  of 
the  court,  only  as  to  the  damages  tieing  ex- 
cessive, and  not  as  to  the  principle  on 
which  they  were  estimated.  The  court, 
therefore,  very  naturally  sets  forth  only 
what  was  proved  as  to  value,  without  refer- 
ring at  all  to  the  question  of  principle,  now 
raised  by  the  defendant.  L'pon  the  whole, 
therefore,  I  do  not  think  him  entitled  to  a 
reversal,  for  the  refusal  to  grant  a  new  trial. 
Next,  as  to  the  interest.  I  think  it  was 
within  the  power  of  the  jury  to  allow  it,  and 
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that  the  justice  of  the  case  de- 
manded it.  It  was  allowed  in  the  parallel 
case  of  Pate  v.  Spotts,  6  Munf.  394,'and  not 
objected  to. 

Lastly,   as   to  the  form  of   the  judgment. 
The  case  of  Pate  v.  Spotts  seems  to  me  fully 
sustain  the  judgment  here.    It  only  differs 
from  this  in  t>eing  full  of  irregularities  ;  yet 
they  were  all  disregarded.     The  declaration, 
BE   here,  was   on  a   title  Ixind,   and   in 
debt ;  the  'jury  assessed  the  damages, 
with  interest ;  and  the  court  gave  judg- 
not  for   the  penalty  of  the  bond  to  be 
discharged  by  the  damages,  but  for  the  dam- 
ages, themselves.     This  was  held  an  irregu- 
larity not  injurious  to  the  appellant,  and  the 
judgment     was    affirmed,     I    think    it    was 
rightly  so.    The  judgment  was  certainly  in- 
formal ;  and  in  a  case  where  furtherbreaches 
might   occur,  as  in  debt  on   administration 
trands,  the  irregularity  would  I>e  injurious  to 
the  plaintiff  but  beneficial  to  the  defendant, 
as  the  judgment  might  t>e  a  bar  to  any  future 
But  in  this  case,  where  there  can  be 
breach,  the  form  is  not  essential  for 
the   preservation   of   the   plaintiff's    rights, 
the  bond  is  satisfied  by  this  recovery  ; 
an  it  be  essential  for  the  defendant,  as 
remedy  has  extended   to  the  whole  in- 
jury,  and   the   action   can  in  no  form  be  re- 
It  is  objected,  indeed,  that  if  the  plaintiff 
delays  his  recovery  of  the  judgment,  the  ac- 
cruing   interest   may    exceed   the    penalty. 
The  answer  is  obvious.    The  court  sees  that 
the  damages  and  interest  to  the  date  of  the 
judgment  fall  far  short  of  the  penalty  :  and 
as  to   the  interest  subsequent  to   the  judg- 
ment, the  plaintiff   might  recover  that  by 
action  of  debt  upon  the  judgment,  even  if 
the  jury  had  not  allowed  it.     Besides,  in  the 
case  of  Pate  v.   Spotts,   the  same  error  (if  it 
be  one)  was  not  deemed  tenable^  even  by  the 
able  and  veteran  counsel  for  the  appellant. 
I  am  of  opinion  to  affirm  the  judgment. 
PGK  CURIAM,  Judgment  affirmed. 


*Charl1on  and  Othara  v.  Gardner. 
Same  v.  Ksnt. 
Antrast.  IB40.  Lewlsbnrr. 
(Abseot  Pabkrb,  J.) 
PrBiKlalent  Cmveyuioea-Lniil— Speclsl    V«nHct-la- 
(erencea,*~A  faiber.  [n  couBlderatlon  of  natural 
love  and  aflecUon.  makea  a  deed,  wtilcb  Is  dnlr 
recorded,  convei'lnB  alaves  and  Dttter  property  to 
tbree  lTifa.nt  children,  npon  tbe  conditiao  under- 
stood and  reserved,  ttiac  tlie  slaves  are  to  remain 
In  the  donor's  i>08sesH[OQ  durlDr  tils  life,  and  If 
bla  wife  should  snrrlTe  him,  that  she  shall  bave 
the  use  of  one  third  of  the  slaves  and  ihelr  In- 
crease, daring  berllfe.    At  the  time  ofexecutlDg 
the  deed,  tt 


by  tl 
e  afterwards  obtained,  and 


'(ruces-Pnnd.— See  moDOKrapbIc 

note  on  "Fraudaleut  and  Voluntary  CoDveyanceB" 
appended  to  Cocbranv.  Paris.  11  Oratt.  S4S. 

Sala  of  Personalty  —  Rctentlan  of  Posiswlon  by 
Vendsr.— On  ttaia  qneatlon.  see  the  principal  caht 
cited  In  foot-Rott  to  Davis  v.  Turner.  4  Gratt  4M. 

Special  Vardlct-ialcrcncc*  by  th«  Coorl— See,  on 
this  question,  citlns  the  principal  caae./ool-i>Df<  to 
Purcell  T,  Wilson.  4  Qratt.  it:  Layne  v.  Norris, 
le  Oratt.  »3. 
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tbeeiecnttoDBretarnedaktUBed.  Subsequent  to 
tbe  deed,  lie  tKcomes  appearance  bail,  and  a  Judc 
ntenc  beins  obtaloed  airalDit  b[m  as  sucb.  tbe  ez- 
ecQtlon  Uiereon  is  levied  apon  tbe  slaves  so 
conTeyed.  wblcb  are  still  In  tals  poaaessloa.  and 
tbey  are  sold  by  tne  sbcrlff.  After  tbe  fatber's 
death,  ad  action  of  detlnae  Is  broOBht  asaJoBt 
tbe  parcbaser  br  tile  widow  and  children  tolntljr. 
and  another  action  la  bronsbt  by  the  children 
alone  :  In  each  of  wblcta  cases  there  Is  a  special 
Terdlcl  flQdlnB  the  facta  before  menUoned.  HbJui, 
1.  the  action  in  whlcb  tbe  widow  la  Joined  cannot 
be  maintained,  but  that  by  tbe  children  alone  is 
well  broufht :  2.  the  facts  found  do  not  constitute 
fraud  per  ae  :  8.  ao  far  as  the  fraud  la  matter  of 
tact,  the  Jury  not  baflns  found  It.  the  court  can- 
not Infer  it. 

On  the  6th  of  December  1S21,  a  deed  was 
made  purporting  to  be  between  John  I.iynch 
Charlton  and  Catharine  B.  G.  hit  wife,  of  the 
coutit;  of  Montjfomery,  of  the  one  part,  and 
Pamela  Ann  Charlton.  Emily  B.  Charlton 
and  James  Christopher  Lyach  Charlton,  in- 
fatits  under  the  ag-e  of  twenty-one  years,  of 


then. 

ton,  for  and  in  consideration  of  the  natural 
love  and  affection  which  he  bore  to  the  aaid 
Pamela  Ann.  Emily  B.  and  James  C.  L. 

veyed  unto  them,  and  their  heirs  and 
2S2      aaaigns  forever,  one    third  part  'of  a 

certain  tract  of  land,  described  * 
deed  by  metes  and  bounds;  also  a  certain 
female  slave  named  Esther,  aged  27  years, 
and  two  female  slaves  the  children  of  Esther, 
one  named  Clarissa,  aged  7  years,  the  other 
named  Kitty,  aged  2  years,  and  the  '  .  . ' 
their  bodies  which  might  be  born  thereafter  ; 
also  a  certain  male  slave  named  Nelson, 
aged  9  years ;  which  said  slaves  were  then 
in  the  possession  of  the  said  John  L.  Charl- 
ton !  and  also  the  following  property,  to  wit, 
three  feather  beds  and  the  furniture  thereto 
belonging,  two  chests,  one  trunk,  one  table, 
one  candlestand,  one  cotton  wheel,  two  flax 
wheels,  the  following  blacksmith  tools,  to 
wit,  one  bellows,  one  vice,  three  hammers, 
two  pair  of  tongs  and  shoeing  tools,  also  a 
turning  machine  and  all  the  appurtenances  : 
"but  upon  the  following  express  condition, 
which  Is  hereby  understood  and  reserved, 
vie.  the  above  mentioned  tract  of  land  ' 
remain  in  the  possession  of  the  said  John  . 
Charlton  during  his  natural  life,  and  if  the 
above  nanjed  Catharine 
him,  to  enjoy  all  her  dower  right  in  the  said 
land*  during  her  life ;  and  further,  the 
above  mentioned  slaves  to  remain  in  the 
possession  of  the  aforesaid  John  L.  Charlton 
during  his  natural  life,  and  if  his  present 
wife  Catharine  should  survive  him,  to  have 
the  nse  of  one  third  of  the  said  slaves  and 
their  increase,  during  be  r  natural  life;  and 
the  other  property  herein  mentioned  to 
remain  in  the  possession  of  the  said  John  1>. 
Charlton  until  the  at>ove  named  James  C.  L. 
Charlton  shall  arrive  to  the  age  of  21  years, 
or,  if  be  should  not  live  till  then,  until  the 
youngest  of  the  two  girls  shall  be  of  age  or 
marry,  and  then  for  an  equal  distribution  to 
take  place  tietween  them,  their  heirs  or 
representatives."  The  deed  concluded,  "In 
witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  day  and  year  above  writ- 
ten :"  bnt  the  names  of  J.  L.  Charlton  and 
C.  B.  G.  Charlton  were  subscribed,  and  there 


was  a  scroll  opposite  to  each  sigoature. 

283  *In  tbe  oDice  of  Montgomery  county 
court  on  the  12th  of  December  1821,  tbe 

deed  was  acknowledged  by  John  L.  Charlton 
and  admitted  to  record. 

The  real  property  conveyed  warn  aitnated 
in  the  county  of  Montgomery,  and  the  other 
property  was  held  therein  at  the  lime  the 
deed  was  executed  and  admitted  to  record, 
and  continued  therein  until  the  period  at 
which  the  actions  of  detinue  herein  after 
mentioned  were  brought. 

At  the  time  the  deeid  was  executed,  John  L- 
Charlton  was  indebted  by  two  bonds,  one 
dated  the  10th  of  November  1819,  for  ;£18.  6. 4. 
payable  to  John  Anderson  on  demand,  tbe 
other  dated  the  16th  of  November  1819.  for 
£7,  6.  4}j.  payable  to  George  and  John 
Anderson  on  demand.  Judgments  were  ot>- 
tained  for  these  debts  in  the  county  court  of 
Montgomery,  and  executions  were  issued 
thereon  the  8th  of  November  1823,  wlilcta 
were  returned  satisfied. 

On  the  3d  of  December  1823,  an  execution 
Issued  from  the  same  court  in  the  name  of 
Thomas  Bowyer  against  Chattin  Pollard, 
John  Kent  and  John  L.  Charlton  as  appear- 
ance bail,  for  /'40.  with  interest  from  the  1st 
of  November  181S  till  paid,  and  13  dollars  IS 
cents  costs.  The  undertaking  of  John  Lt. 
Charlton  in  respect  to  the  debt  for  which  this 
execution  issued,  wasmade  subsequent  to  the 
execution  and  record  of  the  deed  before  men- 

Nevertbeless  a  sale  was  made  under  the 
last  mentioned  execution,  of  thealaves  Esther 
and  Clarissa  conveyed  by  the  deed,  and  chil- 
dren of  theirs  born  after  ita  execution.  At 
the  sale  so  made,  Esther  and  two  children, 
who  afterwards  died,  w«re  sold  for  281  dol' 
lars  50  cents,  and  Clarissa  was  sold  for  166 
dollars.  Kobert  Gardner  purchased  Esther 
and  the  two  children.  Kobert  Kent  pur- 
chased Clarissa,  and  sold  her  to  Joseph 
Kent. 

284  'Actions  of  detinue  were  instituted 
in   the   circuit   court   of    Montgomery 

against  Robert  Gardner  and  Joseph  Kmt, 
for  theslaves  in  their  possession  respectively; 
that  is  to  say,  against  Gardner  for  Esther 
and  a  child  named  Matilda,  born  after  the 
sale  under  the  execution,  and  against  Kent 
for  Clarissa  and  herchiJdren  Mary  and  John, 
tiorn  likewise  after  the  sale  under  the  ezecu- 

Agaitist  each  defendant  two  separate  ac- 
tions were  brought ;  one  in  the  names  of 
Catharine  B.  G.  Charlton  widow  of  John  L. 
Charlton,  and  Pamela  Ann  Charlton,  Emily 
3.  Charlton  and  James  C.  L.  Charlton, 
hfants  under  the  age  of  21  years,  lulng  by 
James  C.  Currin  their  guardian  and  next 
friend  ;  the  other  in  the  names  of  tbe  chil- 
dren without  the  widow. 
A  trial  upon  the  general  issue  being  ha^ 
L  each  action,  the  jury  returned  in  each 
case  a  special  verdict,  finding  the  facts 
before  mentioned,  and  also  the  following,  to 
wit  :  that  John  L,.  Charlton  held  the  prop- 
erty in  his  possession  from  the  time  the 
deed  was  executed  until  the  slaves  were 
levied  on  :  that  t>efore  Che  suit  were  Insti- 
uted,  be  died  intestate  ;  that  at  the  time  of 
lis  death,  James  C.  L.  Charlton  was  not  21 
jears  of  age :  that  James  Is  still  alive,  but  is 
not  yet  21 ;  and  that  no  division  of  tbe  prop- 
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Charlton  aiis  Othsrs  p.  Gardhbr. 
badge  of  fraad, 


«rty  has  yet  been  made  between  the  parties 
to  whom  the  same  was  conveyed  and  limited 
by  the  deed. 

In  each  case,  the  clrcnit  court  g'ave  judg- 
ment for  the  defendant,  and  a  supersedeas 
was  awarded. 

M'Comas,  for  plaintiffs  in  error.  It  is  well 
settled  that  upon  a  special  verdict  the  court 
can  draw  no  conclusion  of  fact  from  other 
facts  found  by  the  jury.  1  Rob.  Pract.  372,  3, 
and  cases  there  cited ;  1  Starkie  on  Evid. 
(6th  american  edi.)  448,  9.  Here  the  special 
verdict  not  having  found  that  the  deed 
was  fraudulent,  the  court  cannot  infer  that 
it  was  so,  unless  that  inference  be  a  coiiclu- 
sioa  of  the  law   itself  from  the  facts 

285  'found.     Do  those  facta  amount  In  law 
to  a  fraud  upon  subsequent  creditors 

of  the  donor?  The  circumstance  that  this 
conveyance  was  made  by  a  father  to  his  chil- 
dren in  consideration  of  natural  affection, 
does  not  of  itself  render  it  void  as  to  such 
creditors  ;  Newland'on  Contracts  3S5,  6 ;  Sex- 
ton V.  Wheaton,  6  Wheat.  229.  Neither  does 
the  fact  that  possession  was  retained  by  the 
donor ;  for  the  pOBsession  was  in  conformity 
with  the  provisions  of  the  deed  itself;  which, 
besides,  was  duly  recorded.  Durham  &  wife 
V.  Dttnkly,  6  Rand.  135 ;  Davis  v.  Payne's 
adm'r,  4  Rand.  332.  Though  the  grantor 
was  indebted  about  100  dollars  at  the  time 
the  deed  was  executed,  yet  the  mere  fact  of 
indebtedness  is  insufficient  to  avoid  it  as  to 
subsequent  creditors ;  it  must  appear  that 
he  was  indebted  to  the  extent  of  embarrass- 
ment, if  not  of  insolvency.  Lush  v.  Wil- 
kinson, 5  Ves.  3S7;  Read  v.  Livingston,  3 
Johns.  Ch.  R.  501 ;  Stephens  v.  Olive,  2  Bro. 
C.  C.  90 ;  Cbamberlayne  &c.  v.  Temple,  2 
Rand.  384.  The  conclusion  of  chancellor 
Kent  in  Read  v.  Livingston,  drawn  from  a 
full  review  of  the  cases,  is,  **  that  fraud  in  a 
voluntary  settlement  is  an  inference  of  law, 
and  ought  to  be  so,  so  far  as  it  concerns  ex- 
isting debts ;  but  that  as  Co  subsequent  debts, 
there  ia  no  such  necessary  legal  presumption, 
and  there  must  he  proof  of  fraud  in  fact  ; 
and  the  indebtment  at  the  time,  though  not 
amounting  to  insolvency,  must  be  such  as  to 
warrant  that  conclusion."  This  deed  might 
have  been  set  aside  at  the  instance  of  the 
existing  creditors  (the  Andersons)  if  they 
had  been  thereby  hindered  or  delayed  in  the 
recovery  of  their  debts  j  as  to  them,  the  deed 
was  fraudulent  in  law  ;  but  even  as  to  them, 
it  appears  that  there  was  no  actual  intention 
to  defraud ;  for  their  debts  were  afterwards 
paid  without  resort  to  the  property  settled, 
It  may  perhaps  be  argued  from  the  contents 
of  the  deed,  that  the  donor  appears  to  have 
settled  his  whole  property,  and  that  con- 
sequently the  settlement  was  fraudulent 
in    fact   as  to   the   existing  creditors. 

286  *But  even  if  an   actual  intent  to  de- 
fraud  existing    creditors    could   avail 

those  whose  demands  accrued  subsequently 
fwhi^b  is  not  admitted),  the  jury  have  not 
found  that  the  whole  of  the  donor's  property 
was  conveyed;  and  the  deed  itself  shews 
that  if  the  whole  was  in  fact  conveyed,  the 
grantor  did  not  divest  himself  of  all  his  inter- 
est therein.  On  the  contrary,  he  retained 
the  use  aud  possession  of  the  land  and  slaves 
during  his  life.  Besides,  the  voluntary  coi 
veyance  of  one's  whole  property,  though 


of  it. 


2S5-SBT 

I  not  conclusive  evidence 


Edward  Johnston  and  C.  Johnson  for  de- 
fendants in  error.  Where  a  special^ verdict 
is  not  imperfect  on  its  face — where  it  does 
not  shew  that  some  fact  properly  belonging 
to  the  case  has  been  omitted  in  the  finding, 
the  court  must  intend  that  it  comprises  the 
whole  of  the  facts  existing.  In  this  case, 
then.it  must  be  intended  that  the  grantor  did 
not  pos-ess  any  other  property  than  that  con- 
veyed by  the  deed.  Such  is  the  prima  facie 
evidence  afforded  by  the  deed  itself  ;  and  if 
the  fact  were  that  he  did  possess  other  prop- 
erty, that  fact  was  easily  susceptible  of 
proof  before  the  jury,  whereas  it  would  have 
been  difficult  or  impossible  for  the  defendants 
to  prove  the  negative  fact  that  he  possessed 
]o  other  property.  The  case  shewn  by  the 
ipecial  verdict,  therefore,  is  that  of  a  party, 
ndebted  at  the  time,  making  a  voluntary 
settlement  of  his  entire  property;  and  the 
question  is,  whether  that  settlement  can  be 
sustained  against  a  creditor  whose  debt 
accrued  afterwards.  The  second  clause  of 
the  statute  of  fraudulent  conveyances  has, 
in  this  case,  no  influence  upon  the  question  ; 
for  under  that  clause  the  only  enquiry  is,  not 
whether  there. was  fraud  in  the  transaction, 
but  whether  the  conveyance  was  duly  re- 
corded. The  question  is  one  arising  under 
the  first  clause  of  that  act. 

It  is  not  sufficient  that  the  transaction  was 
fair  and  honest  tn  fact;  the  question 
287  is,  what  rule  does  the  policy  "of  the 
law  require  7  Courts  of  justice  can- 
not in  general  ascertain  motives:  there  must 
be,  if  possible,  certain  rules,  certain  land- 
marks and  limits,  and  not  vague  conjectures, 
like  estimates  of  longitude  in  open  sea.  The 
simplest  rule  applicable  to  cases  of  this  kind 
is,  that  the  fact  of  indebtedness  at  the  time 
shall  be  sufficient  to  avoid  the  deed.  Ac- 
cording to  the  almost  unbroken  current  of 
englisb  authority,  indebtedness  to  any 
amount  at  the  time  of  a  voluntary  convey- 
ance will  render  the  deed  void,  both  as  to 
existing  and  subsequent  creditors.  Walker 
V.  Burroughs,  1  Atk.  93,  4  ;  Rnssell  v.  Ham- 
mond, 1  Atk.  IS;  Townshend  v.  Windham,  2 
Ves.  sen.  10  ;  Kidney  v.  Coussmaker,  12  Ves. 
136,  ISS.  The  only  case  which  seems  to  re- 
gard the  amount  of  indebtedness  as  mate- 
rial, is  that  of  Lush  v.  Wilkinson,  S  Ves.  387, 
and  the  expression  of  lord  Alvanley  in 
that  case  was  a  mere  dictum,  which  has  not 
been  followed  ;  see  Atherley  on  Marriage 
Settlements,  ch.  13,  p.  213,  14;  Id.  p.  501. 
Besides,  Lush  v.  Wilkinson  was  the  case  of 
a  fishing  bill,  and  in  reference  to  such  a  case 
the  dictum  and  decision  of  lord  Alvanley 
may  well  have  twen  correct.  It  is  true  that 
in  Reade  v.  Livingston,  and  some  other 
american  cases,  it  has  been  considered  mate- 
rial, where  the  deed  was  assailed  by  subse- 
quent creditors,  to  enquire  into  the  amount 
of  the  donor's  indebtedness  at  the  time  of  its 
execution  ;  thus  turning  the  fact  of  indebted- 
ness, which  in  England  is  held  conclusive 
in  law  as  to  the  fraudulent  intent,  and  snOi- 
cient  to  avoid  the  deed  as  to  all  creditors, 
into  a  circumstance  from  which  there  arises 
no  more  than  a  presumption  susceptible  of 
being  repelled.  But  it  is,  even  according  to 
the  doctrine  of  those  cases,  prima  facie  evi- 
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deuce  of  fraudnlent  design,  and  throws  upon 
tbe  partiei  claiming  under  the  deed  the 
burthen  of  proving  the  fairnew  of  the  trans- 
action.!  Now  in  this  case  there  is  no  evi- 
dence to  countervail  the  fact  of  indebtedness. 
It  IB  not  shewn  that  the  grantor,  at  the  time 

of  the  conveyance,  had  other  property 
288      sufficient    'to  discharge  the  existing 

debts,  and  therefore  it  must  he  taken 
that  the  fact  was  otherwise.  The  payment 
of  those  debts  afterwards  is  immaterial : 
they  might  have  been  paid  out  of  the  prop- 
erty setUcd.  Again,  if  the  deed  here  be 
taken  as  a  conveyance  of  the  whole  or  the 
greater  part  of  the  grantor's  property,  it  is 
fraudulent  in  fact  and  design,  and  void  as  to 
subsequent  creditors,  though  the  grantor 
were  not  indebted  at  all  when  he  conveyed  ; 
for  no  man  can  voluntarily  divest  himself  of 
all  or  the  most  of  what-  he  has,  without  t>e- 
Ing  aware  that  future  creditors  will  probably 
suffer  by  it,  1  Fonbl.  Eq.  bk.  1,  ch.  4,  g  12, 
note  (a) ;  Twyne's  case.  3  Co.  Rep.  81 ; 
Stileman  V.  Ashdown,  2  Atlt.  4S0  ;  Towns- 
hend  v.  Windham,  2  Ves.  sen.  10 ;  Taylor  v. 
Jones,  2  Atk,  600  ;  Fitzer  v.   Fitzer,  2  Atk, 


513. 

But,  upon  other  grounds,  the  judgments 
of  the  court  below  were  right.  The  provi- 
sion in  favour  of  the  wife,  contained  In  the 
deed,  must  be  taken  either  as  a  condition 
annexed  to  the  grant  to  the  children,  or  as 
the  creation  of  a  substantive  estate  by  limi- 
tation. As  a  condition,  it  could  only  be 
reserved  to  the  grantor  himself,  not  to  any 
stranger;  2  Bac,  Abr,  Condition,  E,  p.  114. 
As  a  limitation.  It  is  void,  because  a  husband 
cannot,  by  any  common  law  conveyance, 
give  or  grant  any  estate  to  his  wife,  either 
in  possession,  or  in  reversion  or  remainder. 
1  Roper  on  Husband  and  Wife,  p.  53  ;  Little- 
ton, §  168,  Co.  Utt.  187  b.  The  wife  then 
taking  no  legal  interest  in  the  property,  was 
improperly  joined  with  the  other  plaintiffs, 
and  the  judgment  for  the  defendants,  in  the 
two  cases  in  which  she  was  so  joined,  was 
correct.  Then,  as  to  the  two  other  cases,  in 
which  the  children  alone  are  plaintiffs— Upon 
the  just  construction  of  the  deed,  the  provi- 
sion in  favour  of  the  wife  must  be  held  a 
limitation  to  her,  and  not  a  condition  quali- 
fttiog  the  estate  granted  to  the  children. 
There  was  no  contingency  with  respect  to 
the  vesting  of  her  interest,  but  only  with 

respect  to  tbe  enjoyment  of  it, 
289      •which  was  dependant  upon  the  event 

of  her  surviving  the  grantor;  and  the 
vesting  in  enjoyment  was  to  occur  at  tbe 
same  time  with  that  of  the  estate  given  to 
the  children.  Besides,  as  it  is  settled  that 
none  can  take  advantage  of  a  condition 
broken,  but  the  grantor  and  his  heirs,  this 
rule  of  law  bears  upon  the  interpretation  of 
conveyancei,  so  that  where  the  remedy  for 
condition  broken  would  not  secure  the  en- 
joyment of  the  estate  intended  to  be  given, 
words  of  condition  will  be  construed  to  create 
a  limitation.  2  Bac.  Abr.  Condition,  H.  p. 
117.  Now  in  this  case,  the  breach  of  the  con- 
dition (supposing  it  such)  in  favour  of  the 
wife,  by  the  children  or  administrator  taking 
the  whole  property  conveyed,  could  only  be 
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by  tbe  rule  of  law  ;  and  the  part  so  granted 
could  not  be  taken  by  the  children,  against 
the  express  ttirms  and  'dear  intent  of  the 
deed.  Therefore  it  remained  in  the  grantor 
himself,  and  passed,  by  the  sale  under  the 
execution  against  him,  to  the  defendants, 
who  thereupon  became  tenants  in  common 
with  the  plaintiffs.  The  question  then  is, 
whether  one  of  several  tenants  in  common 
of  personal  property  can  tie  sued  in  detinue 
by  the  others  ?  II  is  well  established  that  he 
cannot.  4  Bac.  Abr.  Joint  tenants;  I.p.518: 
UttletDn,g323;  Co.Utt.200a.  Thisgronnd 
sustains  the  judgment  of  the  court  below  in 
the  two  actions  brought  by  the  children 
alone,  while  it  equally  applies  to  those  in 
which  the  widow  was  juined  as  plaintiff- 

M'Cothas,  in  reply,  insisted,  that  bj  the 
operation  of  the  deed  the  whole  legal  estate 
in  the  slaves,  expectant  upon  the  death  of 
the  grantor,  was  vested  in  thechildren  alone, 
subject  to  a  condition  that  the  wife,  in  caie 
she  survived  her  husband,  should  have  the 
use  of  a  third  part  of   the  property  for 

290  her  life.     The   argument   *for  the  de- 
fendants itself  shews,  that  the  reason 

of  the  rule  by  which  words  of  condition  are 
sometimes  held  to  create  a  limitation,  is 
wholly  inapplicable  to  this  case.  A  condi- 
tion annexed  to  an  estate  granted  to  the 
heir,  by  which  that  estate  is  to  t>e  defeated 
in  favour  of  another  person,  is  construed  to 
operate  by  way  of  limitation  to  that  person, 
only  because  he  is  capable  of  taking  by  limi- 
tation from  the  grantor,  while  the  condition, 
enuring  to  the  grantor  and  descending  to  the 
heir  himself,  cannot  be  taken  advantage  of 
by  a  stranger.  But  here,  the  limitation  it- 
self would  be  void,  because  made  by  the  hus- 
band to  his  wife.  Why  should  the  words  of 
condition  in  the  deed  be  modified  by  con- 
struction, when  the  modification  can  only 
result  in  a  void  grant  ?  The  condition,  though 
not  available  as  such  to  the  wife,  yet  clearly 
shews  tbe  intent  of  the  grantor  that  the 
estate  given  to  the  children  should  be  taken 
and  held  by  them.  In  part,  for  her  t>enefit ; 
and  to  that  extent  a  court  of  equity  wonld 
hold  them  trustees  for  her.  The  whole  legal 
title  being  therefore  well  conveyed  by  the 
deed,  nothing  passed  by  the  sale  under  the 
execution,  and  the  actions  by  the  children 
are  properly  brought. 

TUCKER,  P.  These  four  cases  are  with- 
out difficulty.  By  the  deed  from  Charlton 
to  bis  children,  the  property  passed  to  them, 
and  nothing  to  his  wife.  8he  occupied  tbe 
position  of  grantor  in  the  deed  though,  as 
she  had  nothing,  she  could  grant  nothing; 
nor  could  any  thing  be  reserved  to  her,  since 
reservation  implies  subsisting  right,  which 
she  had  not.  In  every  view  of  the  case,  the 
title  was  exclusively  in  the  children.  Con- 
sider tbe  children  trustees  for  her,  and  the 
legal  title  would  be  in  them.  Consider  the 
deed  to  be  on  condition,  yet  their  right  is 
unimpaired  till  entry  for  condition  broken. 
Consider  it  as  intending  a  fcrant  to  the  wife 
(which,  however,  words  of  reservation 

291  cannot  create)  still  it  is  void,  'for  a 
hustiaad  cannot,  by  common  law  con- 
veyance, grant  or  convey  even  an  estate  in 
remainder  to  his  wife.  1  Roper  on  Husband 
and  Wife  53.  The  deed  then  conveys  the 
title  to  thechildren,  with  a  condition  or  reser- 
vation that  is  inoperative  and  void.    Their 
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rif;bt  therefore  la  indefeaalble.  Tbe  kctlona 
la  which  abe  ia  joined  were  of  course  prop- 
erl7  diamiaaed,  &od  thoae  bronght  by  the 
children  alone  are  well  brought. 

Then,  aa  to  the  merita.  We  mnat  not  for- 
gfet  that  we  are  in  a  court  of  law.  and  trjing 
a  caae  npoa  a  apecial  verdict  ;  and  the  qnea- 
tlon  ia.  whether  the  deed  under  which  the 
plaintiffs  claim  la  fraudulent  or  not  7  The 
question  of  fraud  la  sometimes  matter  of 
law  for  the  court,  and  sometimes  matter  of 
fact  for  the  jurj.  It  is  matter  of  law,  wher- 
ever the  facts  found  per  ae  constitute  fraud. 
For  instance,  in  England  it  ia  decided  that  a 
voluntary  settlement  of  lands  ia  void  aa  to  a 
sftlMequent  purchaser  for  valttable  considera- 
tion. Whether  fraud  was  intended  or  not, 
the  fact  conatittttea,  by  the  atatnte,  fraud  in 
itaetf,  and  the  court  pronounces  ita  judgment 
npoa  the  naked  fact.  So,  if  the  fact  that  the 
party  was  indebted,  and  being  ao  Indebted 
conveyed  away  hia  property,  ia  aa  to  the  snb- 
slating  creditor  a  fraud,  whether  fraud  was 
intended  or  not ;  in  a  contest  between  the 
subsisting-  crMitor  and  the  grantee,  the  ques- 
tion of  fraud  would  be  matter  of  law,  not 
matter  of  fact.  60  in  cases  like  EMwarda 
T.  Barben,  2  T.  R.  SS7.  And  tbe  like  prln- 
ciplea  prevail  as  to  bankruptcy  and  naury. 
Bat  where  the  (question  of  fraud  is  matter  of 
fact,  there  tbe  jury  must  find  U  expressly, 
for  the  court  cannot  infer  it ;  not  only 
because  it  never  can  Infer  facts  on  a 
special  verdict  <Bac.  Abr.  Verdict.  D.)  tint 
alao  t>ecanae  covin  and  fraud  *re  odions. 
ftnd  never  to  be  Intended  or  presumed 
Thua,  where  the  question  was  whether  a 
deed  was  void  nnder  the  atatnte  of  13  Bliz. 
avoiding  gifts  contrived  to  defrand  creditors 
and  others,  the  jury  found  tbe  facts,  and 
submitted  tbe  question  of  fraud  to  the 
292  *court.  But  it  waa  "  nnanimonsly  re- 
solved, that  foraamnch  as  no  fraud  is 
fonnd  by  the  jury,  tbe  court  could  not  ad- 
judge the  feoffment  to  be  fraudulent;  and 
although  the  jury  have  found  circumstances 
and  preaumptiona  to  incite  the  jury  to  find 
fraud,  yet  tt  ia  but  evidence  to  the  jury,  and 
not  any  matter  upon  which  the  court  could 
adjudge  fraud.  And  the  office  of  jurors  is  to 
adjudge,  upon  their  evidence,  concerning 
matter  of  fact,  and  thereupon  to  give  their 
verdict,  and  not  to  leave  matter  of  evidence 
to  the  court  to  adjudge,  which  does  not  be- 
long to  them."  Littleton's  caae,  cited  and 
approved  in  the  case  of  Tbe  Chancellor  Ac 
Of  Oxford,  10  Co.  53  b,  56  a.  See  also  Crisp 
T.  Pratt.  Cro,  Car.  S5Q 

Now  in  the  caae  at  bar,  it  ia  not  found  that 
tbe  deed  was  made  with  intent  to  defraud, 
although  the  facts  found  might  well  have 
raised  a  auspicion  of  fraud  in  the  minds  of 
tbe  jury,  or  of  a  court  of  equity,  if  the  case 
were  t>efore  that  tribunal.  The  jury  might 
have  inferred  fraud,  and  ao  found  it,— sub- 
ject indeed  to  the  grant  of  a  new  trial,  if 
their  verdict  was  not  sustained  by  the  evi- 
dence ;  but  the  court  of  law  cannot  infer  the 
wicked  intent,  which  is  a  matter  of  fact  on 
which  the  party  has  a  right  to  a  trial  by  the 
country,  for  a  charge  of  fraud  haa  been  well 
likened  to  a  criminal  prosecution.  To  this. 
Indeed,  the  conceded  action  of  a  court  of 
eqttlty  ia  an  exception. 

Fraud  la  fact,  then,  not  t>eiag  found,  arc 
there  facta  found  which,  in  law,  or  per  ae. 


conatitnte  fraud  7  I  think  not.— First,  as  to 
Charlton's  retaining  poaaeaaion.  That  poa- 
session  was  consistent  with  the  deed,  and 
therefore  not  fraudulent  per  se.  Cadogan  v. 
Kennett,  Cowp.  432, — a  case  much  weaker 
than  this,  since  the  deed  there  was  not  put 
upon  record,  there  being  no  recording  lict  in 
England  like  ours  ;  whereas,  in  this  case,  the 
record  gave  notice  to  alt  the  world  of  the 
limited  iaterest  of  Charlton  in  the  prop- 
erty.—Next  as  to  the  sweeping  character  of 
the  deed.  Non  constat  that  the  grantor 
293  *had  not  other  ample  estates.  Besides, 
If  he  was  not  Indebted,  the  conveyance 
of  all  he  had  waa  no  fraud  upon  any  cl«ditpr, 
since  the  record  gave  notice  to  all  anb«eqnent 
creditors ;  and  at  moat  this  conld  only  be 
evidence  of  fraud,  upon  which  the  jury  night 
have  founded  their  verdict.— Thirdly,  aa  to 
the  precedent  debts.  Admit  that  in  a  contest 
between  the  grantees  and  the  preceding 
creditors,  tbe  exiatence  of  the  debts  when 
the  deed  was  made  would  have  rendered  it 
per  ae  fraudulent ;  yet  where  : 
creditora  invoke  that  fact,  it  can  only  ■ 
them  as  evidence  from  which  to  infer  tbe 
fraudulent  intent,  and  ao  ia  matter  for  the 
jury,  and  not  the  court. 

I  will,  in  conclusion,  refer  to  the  case  of 
Dewey  v.  Bayntun,  6  Eaat  257,  for  an  exam- 
ple of  the  great  caution  of  the  courts  even  in 
permitting  juries  to  infer  fraud,  notwith- 
standing the  occurrence  of  ■ ' 
most  strong  and  perauaaive. 

On  the  whole,  I  am  of  opiniot 
the  judgments  in  the  two  actions  in  which 
the  infanta  sue  without  the  mother,  and  to 
enter  judgments  for  the  plaintiffs,  "rhe  two 
other  judgments  muat  be  a&irmed. 

In  each  of  the  cases  wherein  the  widow  was 
plaintiff,  judgment  affirmed  ;  in  tbe  other 
cases,  judgments  reversed. 

*Harkin8  v.  Forayth  and  Oth«n. 

AoxcBt  IBM.  Liewlsl>arv, 
(Absent  BBooxa  and  Pabkbb,  J.) 

[•■— AckDawtodganM 
-After  bnaband  sad  wife 
hare  Bisned.  scaled  sod  deltTcred  a  deed  of  mort- 
sase.  two  InaUces  of  the  peace  certify,  Id  tbe  form 
prescribed  by  tbe  statute,  that  Hbe  peraonaltT  ap. 
•Married  Womui— Dwdi— AcknswIcdsBant— SbHI- 
dracy.— In  Hltz  v.  Jenks.  Itt  U.  S.  W.  g  Sup.  OL  Hep. 
I4t.  Uiasald.  ItwoDldbe  IncoQslstectwitb  the  rea- 
BODS  above  stated,  as  welt  aa  with  a  areat  welsbt  Of 
aatborlty.  co  bold  tbat.  in  the  case  of  a  deed  ac- 
taally  executed  by  a  married  womao  of  full  ace  aod 
Bonod  mlod.  a  certificate  of  ber  separate  examica- 
tlon  and  acknowledsraeDt.  Id  tbe  form  prescribed 
by  tbe  BUlQte.  and  doly  recorded  with  tbe  deed 
afterwards,  except  fur  fraud,  be  controlled  or 
avoided  by  extrinsic  evidence  of  tbe  manner  In 
which  the  eianilnaUoD  was  condacted  by  tbe  mac- 
iBlrale,  cltlne  Harkitu  o.  Fortvth.  II  LttoK  7M.  See 
also,  citlne  aod  approvlntr  the  principal  case  npoti 
tbls  aaesUon.  Carper  v.  McDowell,  ft  Gratt  m 
(see  also,  tuite'l  \  foot-noU  to  Johnston  v.  Slater. 
II  Qratu  «Bl ;  Taliaferro  v.  Pryor.  \t  Oratl.  Md; 
Qrove  v.  Znmbro.  H  Oratl.  Bit :  Vansbo  t.  Com.. 
17  Qratt-  3W;  QnlDD  v.  Com..  20  Oratt.  1«,  140: 
Price  V.  Holland,  I  Pat  &  H.  SM:  Davis  v.  Bcasley. 
TK  Va.  m  :  First  Kat  Bank  of  HarrlsonbnrK  v. 
Piul,  -n  Va-  001  ;  Bnrwn  v.  Andes.  89  Va.  i«.  SS. 
E.  Bep.   !« :  Hnrrell  v.  D1k«b.  S4  Va.  MB.  •  S-   B. 
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peared  before  tbem,  and  beloE  ezamlned  privllr 

.  and  apart  from  herbusbaad,  and  baTlasthe  deed 
folly  explained  to  ber.  she  acknoirledired  Cbe  tame 
to  be  ber  act  and  deed,  and  declared  sbe  bad  wlll- 
iDBl/altnied,  sealed  and  dellyered  tbe  same,  and 
MHbed  not  to  retract  It.  In  a  suit  In  eqally  afcer- 
vardB  brousbt  to  foreclose  tbe  mortgate.  it  la 

.  ooataoded  ibat  the  deed  Is  Told  as  to  tbe  wife,  for 
want  of  Bucb  explanation  of  Its  nature  as  tbe  stat' 
nCe  reqnlres:  and  tbe  depositions  of  tbe  JosUces 
are  taken  to  prove  tbe  fact  tbal  tfce  deed  was  not 

'  full}  eiplalnea  to  tbe  wife  :  Hsu).  aa  tbe  privy 
euuninatlon.  acknowledsment  and  declaration  of 

.  .tbe  wife  are  certi&ed  by  tbe  Justices  pursuant  to 
tbeOliectlona  of  tbe  statute,  the  deed  Is  effectual 
to.cass  all  ber  rlsbt,  title  and  Interest. 

Martcax**— Clause  AUvwIiiB  MortgaEaas  tc 
RMSlve  Rents  and  ProHta-BHact  i 

'    —A  deed  of  mortease  containing  a  clanse  wblch 
provides  tbat.  after  default,  tbe  i 
ent«rapontbe  property,  and  re 

'  laanea  and  proflts  tbereof  for  tbelr  Indemnity.  It 
Is  contended  tbat  no  sale  sbonli)  be  decreed  UDleaa 
tbepro&ta  are  Inadeauate  for  sncb  ludemnlty : 
tbouKh  tbere  Is  In  tbe  deed  an  absolute  convey- 
anceof  tbe  fee.  wltb  a  defeasance,  as  usual.  In 
case  of  payment.  Hbld.  the  right  of  tbe  mortBa- 
gees  tobave  a  foreclosure  and  sale  Is  not  Impaired 
br  tbe  claoBe  before  mentioned. 
5aMa-P«raelosan-Redemptlen— Dlscretloa  of  Court.  T 

'   —Wben  a  foreclosure  la  decreed. 

exerdseasounddlscretlonln  relation  to  the  period 

'    of  l-edemptlon.  and  fix  It  according  to 
stances  of  tbe  case.   The  nsualtlmeli 
but  leas  may  be  allowed. 
Appellale    PnKtlc«-M«ri«Bgas~FoTeGlaaura-Dbcra- 

_  .tIaaalXAwei  C«art— l^raauMiptloa  In  CoBrt  of  Ap- 
peals.—Thongb  tbe  time  allowed  for  redempUon  be 
only  thirty  days,  an  appellate  court  will  aevertbe- 

.  teas  presume  tbat  tbe  discretion  of  the  court  be- 
low has  been  properly  exercised.  Itno  application 


Bep.  Ml ;  Hockman  v.  McClanaban.  87  Va.  SB.  IS 
S.  E.  Bep.  SaO;  Unrst  v.  I.eckle.  07  Va.  58!.  U  S. 
E,  Be».  tat ;  Burley  v.  Weller,  14  W.  Va.  »78 ;  Wein- 
berg T.  Rempe.  16  W.  Va.  881.  See,  B« :  State  v-  Vest. 
SI  W.  Va.800:  HolUnBT.  Menager,  saw.  Va.W?:  Her- 
ring v.  lite.U'W.  Va.m2;  Henderson  v.  Smith,  ww. 
Va.  8tt ;  Pickens  r.  Knlsely.  W  W-  Va.  B,  IB,  H,  17,  11 
S,  E.  Bep.  SB4.  838;  Sewall  v.  Haymaker,  1!T  U,  S,  7IB, 
SSuPkCt  Rep,  ISK:  National  Bank  of  Frederlcka- 
buFf  T.  CoDway,  17  Fed.  Caa,  ISH.  See  monographic 
notr  oa  "Acknowledgments"  appended  to  Talla- 
ferr»  V.  Pryor,  is  Oratt.  277;  monographic  notion 
''Hnabaodand  Wife"  appended  to  Clelind  T.  Wat- 
son. IS  Qratt,  IBS, 

tnarlfaffes-ParsclasuM— RadenpttOD— Dlaeratloii  of 
Court  as  to  Laogth  ol  TIbh.— |n  Palro  t,  Betbell.  TB 
Va,  aa.  It  Issaia  ;  ■■  The  answer  to  tbe  oblectlon,  that 
the  time  KO  days)  given  by  tbe  decree  (or  tbe  re- 
demption of  the  property  from  tbe  lien  h 


.f  the  I 


esting  In  tbe  aound  d 


le  that  tbe  discretion  baa  beei 
properly  exercised,  where,  as  la  this  case,  no  objec- 
tion was  made  In  tbe  court  below,  and  no  extension 
asked  for  of  tbe  time  allowed  for  redemption. 
TdcKKB.  i:  In  Harkint  r>.  Foriyth  and  OUuri,  11  Leio^ 
SM:  Stanahd.J..  la  Manns  v.Fllnn'sAdm'r,  lOLelgta 
loa  :  Oreen's  Appendix  to  Wythe's  Reports,  tU.  nott 
44,  and  cases  there  cited."  See  alao,  ciiiog  the  prin- 
cipal case.  King  v.  Burdett,  44  W.  Va.  Me,£>S.  B.  Sep. 
1011  :  Weinberg  t.  Rempe.  IS  W-  Va.  8U,  See  mono- 
graphic kMiou  "Uortgages"  appended  to  Forkner 
T.  StuarLSQratt.  I«7. 


ivebeen  made  to  tbat  court  for  an 

Bj  an  indenture  made  the  2Stta  of  Aug'tist 

1833,  between  WiUiam  Harking  and  Elizabeth 

hta  wife  of  the  one  part,  and  Jamea  H. 

295  Forsyth,  Eli  B.  Swearini^en  and^John 
Goshorn  of  the  other  part,  it  was  re- 
cited that  Alfred  Harkins,  son  of  said  Wil- 
liam, was  indebted  to  the  president,  director* 
and  company  of  the  bank  of  Mount  Pleasant 
in  the  sum  of  2500  dollars,  by  bond,  in  which 
tbe  said  James  H.  Forsyth  and  others  were 
his  sureties,  and  that  the  said  William  Har- 
king was  indebted  to  the  said  president, 
directors  and  company  in  the  snm  of  450 
dollars,  for  which  the  said  John  Goshorn  and 
Others  were  his  sureties  :  and  thereupon  the 
said  William  Harkins  and  wife  conveyed  to 
Forsyth,  Swearing:en  and  Goshorn  a  lot  of 
ground  in  Wheelio)?,  upon  condition  that  if 
the  said  Alfred  Harkina,  his  heirs,  executors 
or  administrators,  should  pay  to  the  said 
president,  directors  and  company  tbe  debt 
first  mentioned,  and  all  interest  that  mtf^tat 
become  due  thereop,  and  save  harmless  his 
said  sureticstbcreln.  and  not  subject  them,  or 
any  or  either  of  tbem,  to  pay  the  same,  and 
in  case  the  said  sureties,  or  any  or  either  of 
them,  should  pay  the  said  debt  or  any  part 
thereof,  should  reimburse  him  or  them  all 
money  that  they  should  have  paid  on  tbe 
same,  with  its  interest,  and  all  costs  thereon ; 
Btid  if  the  said  William  Harkins  should  pay 
to  the  said  president,  directors  and  company 
the  said  debt  secondly  mentioned,  with  all 
ititerest  that  might  I>e  due  thereon,  and  save 
harmless  his  said  sureties  therein,  and  not 
subject  them,  or  any  or  either  of  tbem,  to  pay 
the  same  or  any  part  thereof,  and  in  case  the 
said  sureties,  or  any  or  either  of  them,  shonld 
pay  the  said  debt  or  any  part  thereof,  should 
reimburse  him  or  them  all  money  that  they 
should  have  paid  on  the  same,  with  interest, 
and  all  costs  thereon  ;  the  said  indenture, 
and  the  estate  thereby  conveyed,  were  to 
cease  and  determine.  Then  came  the  follow- 
ing clause  :  "  And  it  is  hereby  declar^  and 
agreed  by  and  t>etween  the  parties  to  these 
presents,  that  in  the  mean  time,  and  unUl 
default  shall  be  made  by  the  said  Alfred  Har~ 
kins  and   William  Harkins  in  the  payment 

of  the  debts  aforesaid  with  their  inter- 

296  est,  •whereby  their  said  sureties  shall 
be  compelled  to  pay  the  same,  contrary 

to  the  form  and  effect,  true  intent  and  mean- 
ing of  the  provision  aforesaid,  it  shall  and 
may  be  lawful  for  the  said  WiUiam  Harkins 
and  Elizabeth  his  wife,  and  their  heirs, 
peaceably  and  quietly  to  have,  hold  and  en- 
joy the  said  lot  of  ground  above  conveyed, 
together  with  the  buildings,  tenements,  her- 
editaments and  appurtenances  thereunto  be- 
longing, and  to  receive  and  lake  the  rents 
and  profits  thereof  to  and  for  their  own  use 
and  benefit,  without  the  interruption  or  hin- 
drance of  the  said  Jamea  H.  Forsyth,  Eli  B. 
Swearingen  and  John  Goshorn,  or  any  or 
either  of  them,  their  or  either  of  their  execu- 
tors, administrators  or  assigns ;  but  so  soon 
after  the  happening  of  such  default  by  the 
said  Alfred  and  William,  or  either  of  them, 
in  the  payment  of  said  debts,  so  as  to  subject 
Ihetr  sureties  to  the  payment  thereof,  thea 
they  the  said  Forsyth,  Swearingen  and 
Goshorn  are  hereby  authorized  to  enter  npou 
the  said  property,  and  receive  the  rents,  is- 
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sues  and  profits  thereof  for  their  Indemnitj." 
Two  justices  of  the  peace  for  the  county  of 
Ohio  certiRed,  in  the  form  prescribed  by  the 
statute,  that  Elizabeth  Harkin*  persODally 
appeared  before  them  in  their  county,  and 
beio^  examined  by  them  privily  and  apart 
from  her  husband,  and  having  the  deed  fully 
explained  to  her,  she  acknowledged  the  same 
to  be  her  act  and  deed,  and  declared  that  she 
had  wittingly  signed,  sealed  and  delivered  it, 
and  that  she  wished  not  to  retract  it. 

William  Harkins  acknowledged  the  deed  in 
the  oflBce  of  Ohio  county  on  the  12th  of  Octo- 
ber 1833,  and  the  same,  with  the  certificate  of 
the  justices,  was  admitted  to  record. 

On  the  30th  of  May  183+,  Forsyth,  Swear- 

ingen   and   Goshorn   commenced   a   suit   in 

chancery  against  William  Harkins  and  wife 

in  the  circuit  court  of  Ohio  county.    The  bill 

set  forth  that  the  comptaiaantB  were 

297  each  and  *atl  of  them  sureties  in  the 
bonds    mentioned    in    the  deed ;  that 

they  have  l>een  obliged  to  pay  the  t>ond  for 
2S0O  dollars,  which,  with  interest  and  costs. 

amounted,  on  the day  of  May  1834,  to 

2773  dollars,  or  thereaboats ;  and  that  the 
debt  of  450  dollars  remained  due.  with  a  large 
amount  of  interest  and  costs,  all  of  which 
they  would  in  a  short  time  be  compelled  to 
pay.  The  prayer  was,  that  the  property 
conveyed  might  be  decreed  to  t>e  sold. 

Pending  the  suit.  William  Harkins  died, 
and  a  supplemental  bill  was  filed,  reviving 
the  same  against  hie  widow  Etiiabetli  as  his 
administratrix,  and  James  W.  Ctemens  as 
his  administrator. 

Elizabeth  Harkins,  in  her  own  right,  an- 
swered, that  the  original  deed  was  signed 
by  her;  that  the  two  justices  of  the  peace 
aalted  her,  in  the  absence  of  her  husband,  if 
she  acknowledged  it  to  be  her  act  and  A^A, 
and  had  willingly  signed,  sealed  and  deliv- 
ered the  same,  and  whether  she  wished  to 
retract  it  7  and  she  replied  that  the  same 
was  her  act  and  deed,  that  she  had  willingly 
signed,  sealed  and  delivered  the  same,  and 
.  that  she  wished  not  to  retract  it.  But  she 
averred  and  charged  the  fact  to  be,  that  ttie 
jnstices  did  not  read  the  deed  to  her,  nor  in 
any  manner  whatever  ex  plain  it  to  her.  She 
farther  averred,  that  at  the  date  of  the 
mortgage,  the  legal  title  to  the  property  con- 
veyed was  in  her. 

She  also  ansnered  in  the  character  of 
administratrix.  Her  answer  stated  that 
there  were  no  personal  assets,  to  pay  the  de- 
mand of  the  plaintiffs. 

On  the  part  of  the  defendants,  the  deposi- 
tions of  both  the  justices  were  taken.  One 
of  them.  George  Dulty,  deposed  that  he  had 
no  recollection  of  the  particular  questions 
propounded  to  mrs.  Harkins,  but  he  pre- 
sumed he  put  the  same  questions  to  her. 
which  he  is  accustomed  to  put  as  a  magis- 
trate in  like  cases  ;  which  questions  are,  1. 
Do  you  understand  the  nature  of  the 

298  *deed7  2.  Have  you  signed  it  will- 
ingly ?  3.  Have  you  no  wish  to  re- 
tract it?  When  the  party  answers  that  she 
nnderstands  the  deed,  has  signed  it  willingly, 
and  does  not  wish  to  retract  it,  then  he  cer- 
tifies. The  deponent  stated  that  he  thought 
these  questions  were  so  put,  and  so  answered, 
in  this  case.  He  did  not  read  or  explain  the 
deed  to  mrs.  Harlcins,  it  not  being  his  habit 
to  read  or  eiptala  a  deed  to  any  feme  covert. 


when  such  feme  declares  that  she  under- 
stands the  nature  of  the  deed.  Deponent 
added,  that  another  question  usually  put  by 
him  to  femes  covert  is.  Do  you  acknowledge 
this  to  be  your  act  and  deed  ?  and  that  he 
would  not  certify  any  acknowledgment,  un- 
less the  qtiestions  aforesaid  were  answered 
in  the  affinnative: 

Richard  Simms,  the  other  justice,  con- 
curred generally  in  the  statements  made  by 
Dulty.  It  was  his  habit,  he  said,  to  put  his 
finger  on  the  signature  of  the  feme,  and  ask 
her  if  she  acknowledged  that  to  be  her  act 
and  deed,  and  desired  it  to  be  recorded  ?  He 
never,  in  any  instance,  read  or  explained  a 
deed  to  a  feme  covert.  He  asked  them  if 
th^y  understood  the  nature  of  the  deed  ?  and 
if  they  answered  in  the  affirmative,  that  was 
his  explanation.  Of  this  particular  transac- 
tion he  had  no  recollection. 

The  cause  was  heard  the  9th  of  June  183S. 
It  appearing  that  thecomplalnauts  had  satis- 
fied the  bond  for  2500  dollars  with  interest 
and  costs,  by  paying  1847  dollars  65  cents  on 
the  10th  of  May  1834,  and  910  dollars  36  cents 
on  the  27th  of  May  1834  ;  and  it  also  appear- 
ing that  the  defendants  had  in  their  hands 
no  assets  belonging  to  the  estate  of  William 
Harkins,  wherewith  to  pay  the  said  sums  of 
money,  the  court  decreed  that  unless  the 
sum  of  1847  dollars  65  cents  with  interest 
thereon  from  the  10th  of  May  1834,  and  the 
sum  of  910  dollars  36  cents  with  interest 
thereon  from  the  27th  of  May  1834.  and  the 
costs  of  this  suit,  be  paid  within  30  days, 
the  sheriff  of  the  county,  who  was 
299  appointed  *a  commissioner  for  the  pur- 
pose, should  proceed  to  sell  the  lot  of 
ground  conveyed,  at  public  auction  to  the 
highest  bidder,  at  the  courthouse  of  the 
county  upon  some  court  day.  The  decree 
then  specified  the  term*  of  sale,  and  the  time 
and  manner  of  advertising  the  same. 

On  the  petition  of  Elizabeth  Harkins,  an 
appeal  was  allowed  from  the  decree. 

The  canse  was  argued  by  Johnson  for  the 
appellant  and  William  Smith  for  the  appel- 
lees, upon  the  following  points  made  by  the 

1.  That  the  deed  was  void  as  to  the  appel- 
lant for  want  of  that  explanation  of  its 
nature  which  the  act  of  assembly  positively 
requires. 

2.  That  no  sale  should  have  been  decreed 
unless  the  profits  were  inadequate  to  indem- 
nify the  mortgagees. 

3.  That  the  time  allowed  for  the  redemp- 
tion of  the  land  is  too  short,  six  months  being 
the  regular  time  for  redemption  upon  a 
decree  of  foreclosure. 

TUCKER.  P.  Among  the  errors  assigned 
in  this  case  is  the  shortness  of  time  allowed 
by  the  decree  for  redemption  ;  the  regular 
allowance,  according  to  the  practice  of  the 
court,  it  is  contended,  being  six  months. 
Although,  in  the  view  I  have  taken  of  this 
point,  it  would  t>e  unnecessary  to  give  an 
opinion  as  to  the  general  rule,  yet  as  it  relates 
I  the  every  day's  practice  of  the  court,  I 
link  it  not  amiss  to  say  that  I  know  no  such 
.flexible  rule  in  our  courts.  According  to 
my  recollections,  both  at  the  time  I  was  at 
the  bar  where  chancellor  Carr  presided,  and 
when  I  afterwards  succeeded  him,  the  court 
adopted  and  pursued  the  opinion  of  chancel- 
lor Kent  in   Perine  V.  Dunn,4   Johns.  C.   R. 
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14],  rctfarding  it  bb  a  matter  of  sound  diacre- 

tion  to  fix  the  period  of  redemption  according 

to  the  circumstance*  of  the  case.     I  am 

300  very  sure  there  must  have  been  *cases 
in  that  circuit,  where  the  time  allowed 

was  even  less  than  three  months;  and  it  is 
probable  the  same  practice  continues.  I 
should  be  unwilling',  therefore,  to  laj  down 
any  inflexible  rule  on  the  subject,  aa  ttmig-ht 
lead  to  mischief  and  is  in  no  wis*  essential  to 
justice.  On  the  contrary,  I  think  it  better 
that  the  matter  should  be  left  to  the  sound 
discretion  of  the  court,  and  that  me  should 
presume  the  discretion  has  been  properly 
exercised,  where  no  objection  has  been  made 
J n  the  court  belQW,  and  no  extension  asked 
forof  the  time  allowed  for  redemption.  Upon 
such  an  application,  if  refused,  the  reasons 
of  the  court  would  appear,  and  the  appellate 
tribunal  could  then  decide  whether  the  dis- 
cretion had  been  abused.  In  the  presentcase 
no  objection  has  been  made,  and  the  decree 
therefore  should  not  be  disturt>ed. 

A  second  ground  of  complaint  is,  if  well 
founded,  of  much  frreater  importance.  It  is 
said  that  no  sale  should  have  been  decreed, 
unless  the  profits  were  inadequate  to  indem- 
nify the  mortgag'ees. 

During;  the  argament,  it  struck  me  that  the 
conveyance  partook  somewhat  of  the  charac- 
ter of  a  welsh  mortgage,  or  of  the  vivum 
vadium.  I  am  satisfied  I  was  mistaken. 
In  the  welsb  mortgage,  the  rents  and  profits 
go  against  the  interest  only,  (Coote  on  Mortg. 
9,)  which  would  not  be  the  effect  of  the  clause 
in  this  deed.  And  as  to  the  vivum  vadium, 
that  is  a  conveyance  to  the  mortgagee  to  hold 
until,  out  of  the  rents  and  profits  or  otherwise, 
his  principal  and  interest  are  paid.  But  here 
there  is  an  absolute  conveyance  of  the  fee, 
with  a  defeasance  in  case  of  payment ;  which 
is  precisely  of  the  character  of  a  mortgage. 
And  the  clause  providing  for  the  entrjr  of 
the  mortgagees  after  default,  ia  no  mor«  than 
that  which  is  now  inserted  in  many  mort- 
gages, except  that  the  words  "for  their  in- 
demnity" have  t>een  unnecessarily  added  in 
this.     See  3  Powell  on  Mortg.  1120   a., 

301  1116  a.  fortheform.  The*effectof  this 
clause,  then,  is  not  to  limit  the  mort- 
gagees to  the  perception  of  the  rents  and 
profits  for  their  indemnity,  but  merely  to  in- 
vest them,  in  terms,  with  the  right  to  enter 
and  hold  the  premises  until  redemption. 
Hence  it  follows  that  the  right  of  the  mort- 

Sagees  to  foreclose  cannot  be  impaired  by 
,  nor  can  there  be  any  error  in  decreeing 
the  foreclosure,  whether  the  profits  were 
or  were  not  adequate,  in  a  succession  of 
years,  to.  indemnify  the  mortgagees. 

The  other  error  assigned  is,  if  well 
founded,  vital  to  the  plaintiffa'  demand. 
It  presents  a  question  of  great  importance, 
and  of  the  first  imprsBsion  here.  It  is  con- 
tended that  the  mortgage  was  void  as  to  the 
feme,  for  want  of  that  explanation  of  its 
nature  which  the  act  of  assembly  requires. 
The  certificate  of  the  privy  examination,  it 
is  admitted,  is  in  due  form  ;  but  it  is  alleged 
that  that  certificate  is  false  in  the  point 
referred  to  ;  and  the  depositions  of  the 
justices  have  been  taken  to  prove  its  falsity. 
Let  us  then  consider  the  character  of  the 
act.  and  the  meaning  and  intent  of  the 
statute  which  prescribes  it,  in   order  to  dis- 


Vuinru  RkpoktB,  Amkotatbd.  300-308 

cover  whether  it  is  susceptible  of  contradic- 
tion by  any  proof  whatever. 

By  the  common  law,  a  married  woman 
could  not,  by  joining  her  husband  in  a  deed. 
bar  herself,  or  those  claiming  under  her,  of 
her  own  estate.  In  process  of  time,  however, 
fines  were  adapted  to  this  end,  and  by  them 
the  rights  of  a  wife  might  successfully  Iw 
passed.  5  Cruise's  Dig.  115,  116.  But  to 
prevent  imposition  upon  her,  it  was  at 
length  provided  by  a  statute,  that  where  a 
feme  covert  was  one  of  the  parties  to  a  fine, 
she  should  be  privily  examined,  and  if  she 
refused  her  assent,  the  fine  should  not  be 
levied.  Ibid.  This  proceeding  is  the  proto- 
type of  our  privy  examination.  But  though 
the  privy  examination  was  positively  en- 
joined by  statute,  yet  if  a  feme  was  allowed 
to  acknowledge  a  fine  without  examination, 
it  nevertheless  bound  her,  and  could  not 

302  be  reversed ;  for  she  could  not  'con- 
tradict   the    record,    which  set  forth 

her  examination.    Ibid . 

According  to  the  british  system  of  juris- 
prudence, then,  we  see  that  certain  safe- 
guards were  thrown  arannd  the  feme  for  her 
protection ;  but  we  also  see  that  if  those 
safeguarda  failed,  she  was  left  without  a 
rem^y ;  except  in  cases  of  frand  in  the 
conusee,  whom  equity  would  in  such  a  case 
consider  a  trustee  for  her. 

In  Virginia,  as  a  substitute  for  the  fine,  a 
deed,  accompanied  by  a  privy  examination 
of  the  feme,  has  been  adopted.  This  privy 
examination,  it  is  provided,  may  be  talten 
either  before  a  court  of  record,  or  before  two 
justices  of  the  peace.  In  t»th  cases  the 
same  identical  requisitions  exist.  In  both 
it  is  required  that  the  deed  be  shewn  and  ex- 
plained to  her,  and  that  she  shall  acknowledge 
it  as  her  act  and  deed,  and  declare  that  she 
had  freely  and  willingly  signed,  sealed  and 
delivered  it.  Where  this  examination  has 
been  made  in  court,  it  must  be  conceded  that 
it  Is  altogether  conclusive,  and  that  no  allega- 
tion can  be  admitted  to  contradict  the  entry 
upon  the  record,  however  much  that  may  ■ 
be  at  variance  with  the  real  fact.  Though 
the  judge  or  justice  who  examined  her  may 
have  disregarded  every  requisition  of  the 
statute,  yet  when  the  term  is  once  ended, 
the  truth  of  the  record  never  can  be  ques- 
tioned, but  the  examination  must  betaken 
to  have  been  in  truth  what  by  the  record  it 
appears  to  have  been.  Thus  Uien  it  would 
seem,  that  like  our  ancestors,  we  have,  in 
this  provision,  been  content  to  throw  around 
the  feme  covert  a  certain  safeguard,  which 
nevertheless  may  fail  to  fulfil  the  jast  and 
benevolent  intention  of  the  lawgiver.  We 
have  not  Indulged  the  vain  expectation  that  ~ 
we  have  provided  against  every  possible 
mischief,  since  we  know  that  perfection  is 
not  attainable  in  human  legislation.  Btitwe 
rest  upon  the  assurance  that  with  these 
guards  the  rights  of  married  women  are 
substantially  secured,  and  that  there  is 
much  less   danger  of   their  suffering 

303  by   *the   Ignorance   or    corruption    of 
the   courts,    than    there    would  be  of 

shaking  all  confidence  in  the  titles  of  th« 
couniry,  if  femes  covert  were  permitted,  at 
the  remotest  period,  to  call  in  question  what 
has  been    solemnly  recorded  in    a   court  of 

The  second  mode  of  privy    examination 
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premcribed  by  law,  is  by  two  justices  of  the 
peace  ;  and  it  seems  to  be  supposed,  that 
tMcaase  it  is  a  matter  In  pais,  the  certificate 
of  the  justices  may  be  directly  contradicted, 
and  the  deed  vacated  by  the  testimony  of 
iritnesaes,  and  even  by  the  depositioi 
the  justices  tbemselves.  Such  a  pasiti< 
at  variance,  I  take  it,  with  the  spirit 
object  of  the  law,  and  also  with  the  terms  of 
the  law  itself. 

We  have  already  seen  that  the  object  of 
tbe  law  was  to  provide  a  substitute  for  tiic 
proceeding  by  fine,  whereby  the  rifchts  of  tbe 
Seme  on  tbe  one  band  might  be  fenced 
around,  and  a  sure,  indefeasible  and  unques- 
tionable transfer  of  her  right  secured  on  the 
Other-  While  the  legislature  were  protecting 
the  wife,  can  it  be  believed  that  they  had  no 
regard  to  the  importance  of  giving  confi- 
dence to  the  title  7  Can  they  have  been 
Insensible  to  the  ruinous  consequences  to 
the  prosperity  of  any  commonwealth,  of 
doubt  and  uD^rtainty  as  to  land  titles  7 
Could  they  have  conceived  of  any  measure 
more  calculated  to  create  these  donhta,  than 
the  liberty,  at  any  rcQiole  period,  of  alleging 
and  proving  that  the  magistrates'  certificate 
ia  false  ?  When  they  Mve  eatmsted  the 
performance  of  this  duty  tg  a  magistracy  in 
whom  is  even  the  power  of  life  and  death  ; 
when  they  have  prescribed  th*  mode  of  ful- 
filling it,  with  a  minuteness  thatone  might 
think  would  have  defied  mistake  ;  when  they 
faave  commanded  the  act,  when  completed, 
to  be  placed  upon  the  public  records ;  when 
the  act  itself  is  substituted  (merely  for  oon- 
▼enience)  for  one  which,  as  we  have  seen, 
never  can  l>e  contcadicted,— can  we  believe 
that  it  ever  was  contemplated  to  per- 
304  m!t  *tbls  ^lemn  certificate  to  be  fal- 
sified by  the  testimony  of  witnesses, 
and  even  by  that  of  the  very  magistrates  who, 
tinder  the  sanction  of  their  official  oaths, 
have  signed  and  returned  the  certificate  of 
privy  examination  7  I  cannot  think  it.  If 
•ttch  be  the  law,  who  will  ever  resort  to  this 
mode  of  privy  examination  7  Who  will  not 
insist  upon  tbe  examination  before  the  court, 
however  inconvenient  to  the  parties,  or  oner- 
ous to  the  courts  of  justices  7  Who  will  sit 
down  content  with  a  title  in  all  respects 
complete  upon  its  face,  when,  upon  the 
death  of  his  vendor,  his  widow  and  her  mag- 
istrates may  undo  what  they  have  solemnly 
done  by  their  act,  and  without  the  possitillity 
of  contradiction,  since  (hey  alone  are  per- 
mitted to  be  privies  to  it  7  With  these  start- 
ling considerations  presenting  themselves  in 
opposition  to  the  doctrine,  now  for  the  first 
time,  I  believe,  advanced  in  our  courts,  it 
ceases  to  be  a  wonder  that,  for  upwards  of  a 
century,  no  one  has  ever  been  found  suffi- 
ciently adventurous  to  insist  npon  such  a 
construction  of  our  statutes. 

But  if  the  door  l>e  once  opened  to  contra- 
dictions of  the  magistrates'  certificates, 
where  is  tbe  point  at  which  we  shall  slop  7 
The  writing  must  be  explained  ;  and  if  the 
certificate  that  it  was  explained  can  be  con- 
tradicted, what  shall  '  prevent  enquiry 
whether  it  was  truly  explained  7  for  if  not 
truly  explained,  the  condition  of  the  feme 
la  surely  not  better  than  if  the  deed  were 
not  explained  at  all.  And  if,  in  the  compli- 
cated provisions  of  a  settlement,  the  justices 
become  entangled,  what  shall  prevent  the 
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proof  by  the  feme,  that  she  has  in  truth  exe- 
cuted a  deed  altogether  different  in  effect 
from  the  explanations  which  were  given  to 
her  of  that  which  she  had  signed  7  And  if 
these  enquiries  are  to  be  permitted,  and  that 
too  when  the  feme  has  lain  by  during  the 
lifetime  of  her  husband,  and  rakes  up  these 
objections  at  a  remote  day,  of  what  value 
will  your  privy  examinations  l>e7    Who 

305  will   take  a   title  depending  *upon,  or 
which  can  be  traced  through  them  7 

No  one.  To  me  indeed  it  seems  that  the 
demon  of  mischief  could  not  suggest  a 
notion  better  calculated  to  throw  all  things, 
in  relation  to  titles,  into  their  original  chaos, 
than  the  establishment  of  the  principle  here 
contended  for. 

With  these  preliminary  views  of  the  spirit 
and  meaning  of  the  statute,  1st  us  look  to  its 
terms.  The  first  part  of  the  clause  provides 
that  if  the  wife,  being  examined,  shall 
acknowledge  the  deed,  and  aucb  examina- 
tion and  acknowledgment  be  certified,  and 
such  certificate  l>e  offered  for  record,  it  shall 
be  recorded.  Here  the  clause  loses  tbe 
hypothetical  If,  and  proceeds — "  And  wbeo 
the  privy  examination,  acknowledgment 
and  declaration  of  a  married  woman  shall 
have  been  so  taken  in  court,  and  entered  of 
record,  or  certified  by  two  magistrates  and 
delivered  to  the  clerk  to  be  recorded,  and  the 
deed  also  shall  have  been  dnly  acknowledged 
or  proven  as  to  the  husband,  and  delivered  to 
the  clerk  to 'be  recorded,  pursuant  to  the 
directions  of  this  act.  such  deed  shall  t>e  as 
effectnal  in  law  to  pass  all  the  right,  title 
and  interest  of  the  wife,  as  if  she  had  been 
an  unmarried  woman."  Here  then  it  is 
expressly  provided,  that  when  the  examina- 
tion shall  have  been  certified  and  delivered 
to  the  clerk,  &e.  the  deed  shall  be  as  effec- 
tual as  if  the  maker  were  sole.  Tbe  deed 
then  is  made  to  depend,  not  upon  the  truth 
of  tbe  certificate,  but  upon  its  existence,  and 
itsdelivery  totheclerk;  and  if  so,  tbe  en- 
quiry whether  it  l>c  true  or  false  is  an  imma- 
terial enquiry. 

It  remains  but  to  qualify  tbe  foregoing 
remarks  by  observing,  that  notwithstanding 
the  conclusiveness  of  the  certificate  at  law, 
the  feme  may  be  relieved  in  equity,  where  it 
bas  been  obtained  by  the  fraud  of  the  party 
claiming  under  thedeed.  Such  was  the  law 
as  to  fines,  and  such  must  doubtless  be 

306  the  law  in  reference  to  this  'substitute 
forthcfine.     Nothing  of.that  kind  i» 

pretended  here  ;  so  that  the  deed,  I  think, 
stands  unimpeached. 

It  may  not  be  amiss,  before  concluding 
this  opinion,  to  examine  what  are  the  com- 
mon law  principles  applicable  to  the  case. 
And  here  two  enquiries  present  themselves  ; 
first,  as  to  the  authenticity  attributed  by  tbe 
law  to  the  act  itself  ;  and  secondly,  as  to  the 
competency  of  an  officer  of  the  law  to  unravel 
~  solemn  set  done  by  himself  in  pursuance 
F  its  directions.  After  a  very  diligent 
search,  I  have  been  unable  to  find  a  case  in 
point,  and  am  therefore  compelled  to  resort 
to  general  principles  and  analogies.  Now, 
in  relation  to  the  act  itself,  it  has  been  long 
the  received  doctrine,  that  where  the  law 
appoints  any  person  for  any  specific  purpose, 
it  must  trust  him  as  far  as  he  acts  under  its 
authority.  Bailer's  N,  P.  229.  And  it  would 
1  that  "  where  a  written  instrument  is 
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constituted  b;  law  the  authentic  and  sole 
medium  of  proving:  a  fact,  oral  testimonj 
cannot  be  admitted  to  prove  or  diBprove  it;" 
and  "where  the  lair  authorizes  any  person 
to  make  an  enquiry  of  a  judicial  nature,  and 
to  register  the  proceed ing-a,  the  writtea  in- 
strument so  constructed  ia  the  only  leg-iti- 
mate  medium  to  prove  the  result."  3Starkie 
on  Bvtd.  1043,  4.  Thus,  parol  evidence  can- 
not be  received  of  the  declaration  of  a 
prisoner,  taken  under  the  statute  of  Philip  & 
Mary,  were  the  examination  has,  as  required 
by  the  statute,  been  taken  in  writing ;  for  it 
will  be  presumed  that  the  magistrate,  who 
has  been  entrusted  b;  law  to  make  a  memo- 
rial of  the  confession,  hasacted  in  conformity 
with  the  statute.  Id.  part  4.  p.  50,  1044.  So 
here,  the  law  has  entrusted  to  the  justices  to 
examine  a  feme  covert  touching  the  ckccu- 
tion  of  a  deed,  to  take  her  acknowledgment, 
and  to  certify  their  act  to  the  clerk  of  the 
court,  In  order  to  its  being  recorded  in  perpet- 
num  rei  testimonium.  It  has  vested  them 
with  the  power  of  doing  in  pais,  for  the 
convenience  of  the  parties,  what  regu- 
larly it  is  the  province  of  a  court 
307  *to  do.  It  has  authorized  them  to  take 
that  privy  examination  which,  in  the 
levy  of  a  fine,  constituted  part  of  a  judicial 
proceeding,  and  never  could'tte  contradicted. 
'  It  has  empowered  thetn  'to  tikt  and  certify 
the  examination  and  acknowledgnient,  which 
it  also  makes  one  of  the  functions  of  its  courts 
of  justice,  and  thus  apileara  to  invest  them 
with  an  authority  judicial  in  its  nature. 
But  above  all,  it  constitutes  their  certificate 
the  authentic  and  the  sole  medium  of  prov- 
ing that  the  feme  covert  has  acknowledged 
the  deed  with  all  the  solemnities  required  by 
the  statute.  No  other  testimony  ia.a  be  ad- 
mitted of  the  fact,  and  indeed,  from  the 
secret  character  of  the  proceeding, 
other  can  exist  as  to  the  fact.  And  whi 
these  considerations  we  add,  that  the  very 
object  of  the  privy  examination  and  certifi- 
cate is  to  complete,  consummate  and  make 
final  the  contract  between  the  parties,  it 
must  be  conceded,  I  think,  that  there  can  be 
no  act  in  pais  of  the  officers  of  the  law,  en- 
titled to  greater  sanctity  than  this.  All  the 
considerations  which  forbid  the  introduction 
of  parol  testimony  to  contradict  the  written 
contract  of  the  parties,  because  it  is  presumed 
that  what  has  been  definitively  agreed  on  is 
there  set  down,  conspire  with  the  influence 
of  other  principles  to  protect  this  solemn  con- 
summation of  a  contract,  under  the  sanction 
of  the  magistracy,  from  being  rendered  nug- 
atory and  void,  after  the  lapse  of  years,  by 
the  slippery  testimony  of  the  witnesses. 

Nor  is  it  a  new  principle  in  the  law,  to  deem 
the  certificates  or  returns  of  a  public  officer, 
in  the  execution  of  his  duty,  conclusive 
of  the  facts  which  they  contain.  Thus  the 
oQiciat  return  of  an  execution  by  a  sheriff  is 
usually  conclusive  between  the  litigating 
parties,  though  not  as  between  them 
himself ;  for  he  is  liable  for  his  false  rel 
as  in  this  case  the  certifying  justices  may  be 
liable   for  theirs.     So   I  presume  that  whi 

the  clerk  of  a  court  has  certified  in  his 
308  deed  bock,  or  upon  *a  deed,  that  it  was 
duly  acknowledged  by  the  parties 
thereto,  the  certificate  ia  conclusive  of  the 
acknowledgment,  and  cannot  be  contra- 
dicted.    By  the  same  reason  the  certificate  of 


the  justices,  who  are  equally  trusted  by  the 
law,  must  be  held  unassailable  by  the  testi- 

Still  less  consistent  with  reason  or  princi- 
ple would  it  be,  to  permit  the  officer  himself 
to  unravel  what  he  has  solemnly  done.  Can 
the  clerk  be  permitted  to  undo  a  deed  acknowl- 
edged before  him,  after  the  purchaser  has 
paid  his  money  or  fulfilled  the  consideration, 
by  swearing  that  his  certificate  was  false  7 
And  if  the  clerk  cannot  do  so,  upon  what 
principle  can  the  justice  7  Upon  what  prin- 
ciple, in  short,  could  the  law  permit  a  con- 
tract, closed  and  consummated  by  the  act 
of  the  justice  or  the  clerk,  to  be  opened  up 
and  avoided  by  their  testifying  to  their  own 
official  perfidy  7  I  can  see  none  j  nor  do  I 
perceive  that  we  violate  the  principle  of  Jor- 
daine  v.  Lashbrooke,  7  T.  R.  601,  in  reject- 
ing the  testimony  of  the  justices  in  this 
matter.  Though  a  mere  witness  may  be 
admitted  to  defeat  his  own  attestation,  it  by 
means  follows  that  a  public  officer  should 
be  permitted  to  defeat  a  solemn  and  public 
act,  by  contradicting  his  own  certificate  of 
"le  manner  in  which  he  has  performed  it. 

On  the  whole,  I  am  of  opinion  to  affirm 
the  decree  in  all  things. 

The  other  judges  concurring,  the  decree 

as  affirmed.         

309      ^Powell's  Ex'ors  v.  Whit«  and  Others. 

AuEQSt.  1810,  Lewlsburs. 
(Abseut  BBOoKB  and  Pabkhr.*  J.) 

DMd«  •■  Tnut-Rcdtd  Tint  Cmlula  Qm  Tmst  An 
LlaU*  u  IndHwra— EHBCt.— A  mere  recital  tn  a 
deed  of  trust,  tb^t  tbe  ceatuta  que  troat  are  Usble 
as  Indorsers  for  the  maker  of  tbe  deed,  and  tliat 

-  he  la  wllIliiB  and  dealroos  la  Indemnify  and  se- 
cure tbem  from  all  loss  and  damase  in  conse- 
quence □(  tbelr  becomlDS  Indoraera.  by  conveTlna 
property  for  tbe  purpose.  wlU  not  entitle  tbe  Id' 
doraera.  after  tbe  deatb  of  tbe  maker,  to  rank  as 
specialty  creditors,  in  tbe  admiulstralioQ  of  bia 
personal  asaeta.  Accord.  Jackson  v.  Sackett.  T 
Wead.  U. 

Boadt-PayOHnt  by  Auratyt— RIgbt  of  RatalaK  Whan 


*Be  decided  tbe  caase  In  the  court  below. 

tSnrBlIu— Sabrasallon.— In  Robinson  T.  SberiDU. 
3  OratL  181.  It  U  aaid  tbe  Bnrcdea  of  one  of  tbe  Joint 
debtors  In  tbe  forthcomlaa  bond,  became,  upon 
tbe  foTfeltare  tbereof.  snretleu  for  the  debt  and  If 
they  have  Bubsetjuently  dtacharg-ed  tbe  same,  tbey 
are  entitled,  upon  the  principles  of  equity  aa  af- 
flrmed  In  Powitl  c.  White.  11  LiioA  BCS.  to  be  aubad- 
tuted  to  all  the.  rlgbta  of  tbe  creditor  asaloat  tbe 
original  debtor  aubsiatlne  at  tbe  time  they  became 
BO  bound  for  the  debL  See  also.  cItlDS  Ibe  principal 
case  upon  tbe  question  of  tbe  debts  of  a  surety  to 
subrosatlon,  foot-mite  to  Robinson  T.  Sherman,  t 
Oratt  178:  X^ake  v,  Fersuaon.  i  Gratt.  433  (aee  also, 
/doe-nod):  Bacbanan  T,  Clark.  10  OratL  173.  and/Dot- 
itole  :  Hill  T.  Manser,  11  Oratt.  KS,  and  /dot-note: 
foot-note  to  Kendrlck  v.  Forney.  M  Gratt  761 :  Rob- 
ertson T.  Trlse.  &  QratL  8E  :  CooiKr  v.  Daushertr. 
8fi  Va.  351,  7  S.  E.  Rep.  JW  ;  Pace  T.  Pace.  Hi  Va.  TOT. 
30  S.  E.  Kep.  SSI  ;  Sands  v.  Durbam,  M  Va.  WT,  218. 
38  S.  E-  Rep.  11& ;  Conaway  v,  Odbert.  S  W,  Va.  K: 
Johnson  V.  YounB.  ao  W.  Va.  Ml :  Myera  v.  Miller. 
1&  W.  Va  61B.  31  S.  E.  Bep.  MS :  /oct-noU  to  Tinsley  T. 
Anderaon.  BCall  S3»  :  foot-neli  to  Bppes  v.  Raudolpb. 
t  Call  iss.  See  note  cltlna  ibe  principal  case  to 
Sands  V.  Durbam.  8  Va,  Law  Res.  iSS.  SSJ. 

In  Cromer  v.  Cromer,  tt  OratL  tee.  It  la  aald ; 
"A  bond  on  wblcb  principal  and  surety  are  botk 
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Sontyli  AdBlnlrtrMort-Cua  at  Bar— Sureties  In 
&  bond,  who  pay  it  off  after  Che  death  of  the  prin- 
cipal, are  eatltied  to  rank  as  specialty  creditors 
d(  tbe  principal,  and  If  they  be  administrators  of 
biB  estate,  may  retain  whatever  tbey  pay  on  ac- 
coancof  each  snretyahlp.  out  of  the  assets  that 
come  to  their  hands  as  admloUtrators.  asalnst 
other  specialty  creditors.    The  case  of  Copla  t. 
WddleCoD.  ITnrD.&Rnss.  SS4,  and  Jones  t.  Davids. 
4BDBS.  ITT.  so  faraa  they  conBIct  with  this  doctrine 
dlsapproTed. 
OpiBloii   DlMppravsd.— The  opinion  of  Pabkbb,  J.. 
In  tbe  court  below,  that  after  the  death  of  an  ad- 
minlEtratoi-.  a  debt  due  to  blm  from  the  decedent 
should  be  paid  out  of  assets  collected  by  the  ad- 
ministrator de  bonis  qod.  In  preference,  to  claims 
of  other  creditors  of  equal  dlealty,  examined  by 
TUCKBB.  P..  and  disapproved. 
Appallate   Pnctica— Wbsn    Qiustlod  batwcen  AppaL 
■Ma  Win  NM  Da  Cooaldarad.l-When  a  decree  Is 
rlsht  as  between  the  appellants  on  the  one  hand. 
and  each  and  all  of  the  appellees  on  tbe  other,  It 
will  be  affirmed,  without  coosideiinB   any  ques- 
tion between  the  appellees. 
Sana— WImr   Questloa  bctwaao  Appallaa*   Win  Ba 
Coo^darad.-The  power  of  aa  appellate  court  to 
take  coKUlzance  of  aqaesttoo  between  Ibe  appel- 
lees arises  only  when,  on  the  questloas  between 
the  appellants  on  the  one  hand,  and  one  or  more 
oC  the  appellees  on  the  other,  a  decision  Is  made 
which  disturbs  the  risbts,  as  settled  by  the  de- 
cree appealed  from,  of  one  or  more  of  the  ap- 
pellees:  perSTARAac.  J. 
On  the  26th  of  August  1823,  an  iadeature 
-was  made  between  Rot>ert  B.  White  of  the 
first  part,  Joseph  Kean  of  the  second  part, 
and    Alfred    H.     Powell    and    Robert 
31D      *Vance  of   the  third  part,  whereby  It 
was  recited  that  Powell  and  Vance  had 
become   the  iadorters  of  sundry   notes   for 
White,  disconnted,  some  of  them  in  the  bank 
of  the  valley  in  Virg-inta,  and  others  to 
office  of  discoant  and  deposit  of  the  farmers 
bank  of  Virg-inia  at  Winchester ;   that  they 
had  also  consented  and  agreed  to  become  in- 
dorsers  for  White,   from    time   to   time,   on 
notes  to  be  negotiated  at  the  said  ofGce.of 
discount  and  deposit,  on  such  part  of  the 
nates  so  discounted  in  the  said  bank  as 
them   should   seem    meet   and     proper  ;  ai 
that  White  was  willing  and  desirous  of  i 
demntfying  and  securing  them  from  all  loss 
and  damage   which   they   might   sustait 
consequence  of  their  having  become  and  be- 
coming Indorsers  as  aforesaid,  by  conveying 
property  for  that  purpose:  and  then  tbe  in- 
denture witnessed,  that  White  conveyed  unto 
Keati   a   house  in   Winchester,   and   certair 
slaves  and   furniture,  in  trust  that  if  Powei: 


bound,  once  paid  by  (he  sorely  In  the  lifetime  0 
the  principal  wllhoat  asslfrnment  by  the  credltoi 
or  aBTeement  to  assim,  is  forever  dead  as  a  seen 
rltyaswelllD  eqnlty  as  at  law.  There  can  be  n 
sabrocatloa  insacb  a  case.  PmeiU't  Bx'ori  v.  WhUe 
<t  OUt^t.llLtliikaia.m:  Kendrick  AaL  v.  EV>mey. 
KOratl-Tia"  See  also.  clUns  the  principal  case  on 
this  proposition.  Ken d rick  v.  Forney.  SlGratt  7SI. 
taa  faot-noli :  Conrad  v.  Buck,  SI  W.  Va.  110-  See 
monosraphic  not/  on  "Subrogation"  appended 
Janney  v.  Stephen,  3  PaL  &  H,  ]l, 

tBxecotors  and  Admlolstrators.— See  monosraphic 
■oli  on  "EiecDtors  and  Administrators"  appended 
to  Bosser  v,  Deprlest,  B  GralL  *. 

{AppaMsIa  PracUea.— See.  cltinc  the  principal  case. 
Crawford  v.  Patterson.  11  Qratt.  nt. 


and  Vance,  or  either  of  them,  their  heirs, 
executors  or  administrators,  should  be 
ibliged  to  pay  any  sum  or  sums  of  money 
or  or  on  account  of  White,  in  consequencs 
of  their  becoming  indorsers  as  aforesaid,  or 
jf  theT  or  either  of  them  should  be  in  danger 
of  suEFering  any  damage  or  loss,  then  it 
should  be  the  duty  of  Kean,  at  the  request  of 
them,  their  heirs,  executors  or  administra- 
,  to  sell  the  property  conveyed,  or  bo 
much  thereof  as  should  be  necessary  to  in- 
demnify Powell  and  Vance  or  either  of  them, 
for  ready  money,  at  public  auction  to  the 
highest  bidder,  (having  first  given  reason- 
able and  public  notice  of  the  time  and  place 
of  such  sale,)  and  out  of  the  proceeds  thereof 
pay  and  satisfy  every  sum  or  sums  of  money 
which  they  the  said  Vance  and  Powell,  or 
either  of  them,  their  executors  or  adminis- 
:>rB.  might  have  paid  or  to  be  liable  to  pa> 
in  consequence  of  their  having  become  and 
agreeing  to  become  indorsers  as  aforesaid, 
so  as  completely  and  fully  to  exonerate  them 
from  any  loss,  Injury  or  damage  which  they 
might  thereby  sustain. 

311  *In  the  month  of  July  1S26,  White 
died,  much  embarrassed  with  debt,  and 

administration  of  his  estate  was  granted  to 
Powell.  After  the  death  of  Powell,  to  wit, 
in  October  1831,  administration  de  bonis  non 
of  White's  estate  was  granted  to  Vance  and 
John  B.  White. 

No  assets  came  to  the  hands  of  Powell  as 
administrator;  and  he,  as  well  as  Vance. 
was  (impelled  to  pay  money  as  indorser  of 
the  notes  mentioned  in  the  deed.  But  there 
was  a  claim  due  the  decedent,  which  Powell 
at  the  time  of  his  death  was  endeavouring  to 
collect. 

The  administrators  de  bonis  non  having 
succeeded  in  recovering  a  fund  on  account  of 
this  claim,  and  each  of  them  being  a  creditor 
of  the  decedent,  a  bill  was  filed  by  them  in 
the  circuit  court  of  Frederick  county,  speci- 
fying Vance's  liabilities  and  payments  as 
indorser.  White's  claims  for  money  paid  as 
surety  and  indorser,  and  as  creditor  on  other 
accounts,  and  also  a  joint  claim  of  Vance 
and  White  for  money  paid  as  sureties.  The 
executors  of  Powell,  and  other  creditors  of 
White,  were  made  defendants.  And  the 
prayer  was  that  the  debts  might  be  exhibited 
and  proved,  according  to  their  respective 
dignities,  before  a  commissioner,  and  a  legal 
an d^proper  distribution  be  made  of  tbe  assets. 

On  the  petition  of  the  plaintiffs,  they  were 
ordered  to  pay  to  a  receiver  of  the  court  tlie 
sum  of  2637  dollars  34  cents,  the  amonnt  of 
assets  in  their  hands  as  stated  in  their  peti- 
tion, which  sum  the  receiver  was  direcled 
to  lend  ont  And  by  consent  of  tbe  parties 
the  cause  was  referred  to  a  commissioner,  to 
state  an  account  of 'the  debts  due  from  the 
estate  of  tbe  decedent,  which  the  commis- 
sioner was  directed  to  distinguish  according 
to  their  respective   dignities  and  priorities- 

The  commissioner  made  a  report,  which 
shewed,  among  other  things,  the  amounts 
due  Powell  and  V  ance  respectively  for  money 
paid  as  indorsers,  after  crediting  the  proceeds 
of  the  property  conveyed  by  the  deed  of 
trust. 

312  'In  this  state  of  the  case,  Vance  dy- 
ing, his  death  was  suggested  on  the 

record,  and  the  cause  twntinued  in  tbe  name 
of  White  as  surviving  administrator ;  and 


II  LE1QH 


Vnorau  SSPORM,  Annotatbd. 


ai8-81S 


by  consent  of  parties  it  was  ordered  that 
John  Gllkeion,  as  administrator  with  the 
will  annexed  of  Robert  Vance,  be  made  a 
party  defendaat. 

The  cause  comingf  on  to  be  heard  the  8th 
of  July  1835,  the  court  was  of  opinion,  that 
although  the  fund  mentioned  in  the  bill  was 
not  recovered  or  reduced  into  posaeaBion  by 
Ponell  in  hia  lifetime  as  administrator  of 
White,  yet  a  right  or  retainer,  as  against 
creditors  in  equal  degree,  would  neverthe- 
leBB  attach  upon  such  assets  in  favour  of 
Powell's    executors."     But  the  court 

313  *waB  farther  of  opinion  that  Powell 
could  only  be  considered  a  simple  con- 
tract creditor  as  to  the  debta  mentioned  in 
the  report,  the  deed  of  trust  not  elevating 
those  debts  to  the  dignity  of  specialties. 

The  court  proceeded  to  declare,  that  out  of 
the  fund  there  should  be  paid,  first,  judg- 
ments recovered  against  Robert  B.  White  in 
his  lifetime,  which  had  been  revived  ae-alnst 
his  administralor  within  the  period  limited 
by  law  ;  in  which  class  the  court  was  of  opin- 
ion the  plaintiff  John  B.  White  would  stand, 
by  substitution  in  the  room  of  Roberts  ft 
Tsggart,  for  an  amonitt  paid  by  him  to  them 
on  an  execution  issued  on  a  forthcoming 
bond,  executed  by  said  Robert  B.  White  in 
his  lifetime,  with  said  John  B.  White  as  his 
surety:  secondly,  judgments  on  specialties 
against  the  first  administrator,  having  re- 
gard to  their  ipriority  ;  in  which  class  the 
court  wasof  opinion  Vance  and  White  would 
stand,  by  substitution  in  the  room  of  Daniel 
Hartman,  for  the  amount  of  a  judgment 
recovered  by  Hartman  against  the  first  ad- 
ministrator, on  a  bond  in  which  the  said 
Vance  and  White  were  the  sureties  of  the 
decedent,  and  which  had  lieen  paid  by  them 
as  such  to  Hartman  :  thirdly,  specialty  debts 
due  theadministratOTB  de  bonis  non,  or  either 
of  them.    These  three  classes,  it  was 

314  conceded,  would  *more  than  absorb  the 
fund,  and  it  was  therefore  unnecessary 

to  settle  priorities  farther. 

A  second  report  was  made  by  the  commis- 


*Tbe  followlDE  is  an  extract  from  tbe  oplnloa 
■iTeu  by  jDiHiB  Parker  In  the  cIrcaiC  coort : 

"Tbe  claim  due  to  Robert  B.  White,  altbougb  not 
reduced  iDto  tiossesHlon.  was  assetB  of  tile  estate. 
and  whether  It  ca,me  lata  PDweH'H  hauds  or  not. 
ronac  be  dlstrlbnted  as  otber  assets.  If  a  different 
principle  prevailed,  eiecutora  and  administrators 
mlsbtbrlQE  suit,  recover  jndgrmenls,  and  In  conse- 
Qoence  of  death  before  receipt  of  Ibe  money,  wonld 
lose  the  priority  the  law  glvea  to  them,  and  which 
they  miKht.  bat  for  Iheir  quallflcallon.  have  other- 
wise obtained  ;  and  thus  no  creditor  would  become 
an  executor  or  administrator.  It  often  happens 
that  many  yearn  elapse  before  the  funds  of  aji  es- 
tate can  t>e  sotlen.  In  the  mean  time,  creditors  sue 
and  ot>CalD  Ibeir  Judgments.  The  executor  or  ad- 
mlDltitrator  cannot  sue  himself,  and  unless  the 
preference  (riven  to  blm  by  law  cootlnues  In  the 
event  of  bin  death.  It  wonld  frecjuently  happen  that 
his  debt  would  be  lost,  and  lost  withont  his  peell- 
eeocc  or  default.  The  rfgbl  of  reUtner  does  not 
seem  to  depend  apon  the  actual  possession  of  assets, 
and  i*rhaps  the  word  retainer  Itself  does  not  trnly 
express  the  privileee  slven  to  the  executor  or  ad- 
ministrator. The  principle  of  law  Is  founded  upon 
necessity,  and  that  estates  may  not  be  unrepre- 
sented. It  considers  tbe  action  as  sone  by  the 
administration :  so  that  If  there  t>e 


sioner,  shewing,  1.  tbe  amount  to  which  John 
B.  White  was  entitled,  by  substitution  in  the 
room  of  Roberts  ft  Taggart  ;  2.  the  judg- 
ments on  specialties  against  the  first 
administrator;  shewing  how  much  Vance 
and  White  were  respectively  entitled  to,  by 
substitution  in  the  place  of  Hartman  ;  and 
also  shewing  that  in  this  class  Thomas  Phil- 
lips A  Co.  wonld  come,  by  virtue  of  a 
judgment  obtained  in  June  1S27,  and  Samuel 
Rea  by  virtue  of  a  judgment  obtained  in 
August  1827.  The  commissioner  also  in- 
clud>  d  Sdward  Conrad's  administratrix  and 
Beatty  Carson  in  the  second  class,  although 
their  judgments  appeared,  on  the  face  of  the 
report,  not  to  have  been  obtained  till  June 
1832,  which  was  after  the  death  of  the  first 
administrator.  3.  The  commissioner  re- 
ported that  there  was  no  specialty  debt  due 
to  Robert  Vance,  one  of  the  administrators, 
but  that  there  were  several  due  to  John  B. 
White,  the  other  administrator,  one  of  which 
(specified  by  the  commissioner)  was  alone 
more  than  sufficient  to  absorb  the  balance  of 
the  fund,  after  paying  the  debts  in  the  first 
and  second  class. 

The  cause  was  finally  heard  the  10th  of 
June  1835,  when  the  report  was  confirmed, 
and  a  decree  made  directing  the  receiver  of 
the  court,  out  of  the  fund  in  his  hands  to  the 
credit  of  the  cause,  to  pay  to  the  plaintiff 
the  costs  of  the  suit ;  to  the  commissioner, 
the  amount  of  his  fee  ;  to  White,  his  debts 
of  the  first  and  second  class ;  to  Vance's  ad- 
ministrator, his  debt  of  tbe  second  class  ;  to 
Phillips  A  Co..  Rea,  Conrad's  administrmtrix, 
and  c5arson,  their  respective  debts;  and  to 
White,  the  residue. 

On  the  petition  of  Powell's  executors,  an 
appeal  was  allowed. 
315  *The  cause  was  argued  In  this  court 
by  Baldwin  for  the  appellants,  and 
Johnson  and  Cooke  for  the  appellees.  On 
behalf  of  the  appellants  it  was  insisted,  that 
the  acknowledgment  of  a  debt  in  a  mortgage 
or  deed  of  trust,  and  an  afrreement  to  dis- 
charge it  by  means  of  the  property  conveyed, 
gives  to  the  debt  tbe  character  of  a  specialty. 


and  one  of  them  (a  creditor)  dies  firat.  his  repre- 
sentative has  no  actios  asalnst  tbe  snrvlvlns  exec- 
utor.   It  considers  that   there  Is  a  transmutation 

administrator,  to  the  amount  of  his  debt,  by  the 
operation  of  law.  withoat  salt  and  eiecntlou.  As 
be  cannot  sne  himself,  Qor  have  eiecntlos.  the 
operation  of  law  Is  eqatvalent  to  a  recover;  and 
execution  for  him,  so  tbat  he  atands  In  tbe  sltna- 
Uon  of  a  iDdnment  creditor  bavtaB  sued  out  exe- 
cution, as  soon  as  be  qnallfles.  These  principles 
are.  I  tblsk.  fairly  deduclble  from  tbe  aDtbor- 
Itles,  and  particularly  from  tbe  early  case  of 
Woodward  v.  L.ord  Darcy.  plowdea  Itft,  wblcb  Is 
a  leading  one  on  this  subject.  It  Is  clearly  estab- 
lished that  the  executor  of  an  executor  may  retain 
for  a  debt  due  tbe  Qrst  executor  :  and  If  Powell's 
executors  bad  alsoquallfled  as  White's  administra- 
tors, there  could  be  no  question  of  their  rishi-  See 
Toller  on  Ei'ors,  bead  of  retainer:  and  Thompson 
V,  Grant.  1  Kuss,  UO.  In  note.  If  therefore  Powell 
was  a  specialty  creditor,  he  oagbt  to  be  regarded 
as  a  JndsmeDt  and  eiecntlon  creditor,  so  tar  as  to 
be  preferred  to  otber  creditors  In  eaual  degree- 
That  which  he  miebt  bave  done  If  be  bad  not  ad- 
[ht  to  be  considered  as  done  at  the 
if  bis  quail  flea  tlon."—Kote  In  OrUlnal  Edition. 


II  LEIOH 


POWRIX'S  EZ'OKS  P.  WalTS  AMD  Othsks. 


3ia-4l8 


and  coafera  upon  an  executor  the  right  of 
retainer  agaiaat  other  specialty  creditors ; 
that  the  dajnag-e*  for  breach  of  an  eag-ag-e- 
ment  are,  in  the  administration  of  aKsets, 
and  in  relation  to  the  ri^ht  of  retainer,  to  be 
placed  upon  the  same  footing  aa  a  debt ;  that 
theae  principles  are  applicable  to  this  case,  in 
irhicb  tbe  acknowledgment  and  agreement 
«xi8t  in  relation  to  the  liability  as  indoraer. 
-which  was  capable  of  being,  and  has  in  fact 
been  reduced  to  certainty  ;  and  that  if  the 
claim  of  Powell's  executors  is  to  be  regarded 
as  a  simple  contract  debt,  that  of  Vance  and 
White  in  relation  to  Hartman's  judgment, 
and  that  of  White  in  relation  to  the  forth- 
coming bond  of  Roberts  &  Taggart,  are  en- 
titled to  no  higher  dignity. 

The  counsel  for  the  appellants  reminded  the 
court,  that  in  the  case  of  Baker  v.  Fawcett's 
administrators,  be  was  of  opinion  (and  certi- 
fied to  that  effect)  that  the  mere  acknowledg- 
ment of  a  debt  in  a  deed  of  trust  did  not  give 
it  tbe  character  of  a  specialty  debt ;  but  the 
court  was  of  a  different  opinion,  and  refused 
to  allow  an  appeal.  Though  that  decision 
was  merely  upon  an  application  for  an  ap- 
peal, and  therefore  bad  not  been  reported,  he 
nevertheless  relied  upon  it  as  an  authority 
which  should  govern  this  case. 

STANARD,  J.  That  Powell  was  but  a 
•imple  contract  creditor  by  reason  of  his 
indorsement  for  White,  and  the  payment  of 
the  indorsed  notes  to  the  bank,  is  conceded  ; 
and  that  the  deed  of  trust  of  White,  convey- 
ing certain   property  to  indemnify  his  in- 

dorsers,  did  not  operate  as  a  covenant 
316      to  indemnify,  so  as  to  give  the  *ctaim 

of  Powell  for  indemnity  the  rank  of  a 
specialty,  is.  I  think,  free  from  alt  reasonable 
doubt.  That  deed,  as  it  effects  thisquestion, 
contains  but  a  recital  of  White's  willingness 
to  indemnify,  by  the  conveyance  of  the  prop- 
erty that  was  conveyed  by  it.  If  the  recital 
could  be  regarded  as  a  covenant  for  any  pur- 
pose, (which  at  least  I  greatly  doubt,)  it  was 
but  a  covenant  to  convey  that  property,  and 
that   covenant  was  fulfllled   by  the  convey- 

Having  ascertained  that  Powell  could  rank 
as  a  simple  contract  creditor  only,  the  deci- 
sion of  the  other  and  more  important  ques- 
tion, whether  the  sureties  in  the  bond  of 
White  to  Hartman,  having  paid  that  t>ond 
since  White's  death,  are  entitled  to  rank  as 
specialty  creditors  on  the  assets  of  White,  and 
retain  out  of  assets  that  have  come  to  their 
hands  as  his  administrators  de  l>onis  non, 
against  other  specialty  creditors,  is  not  in- 
dispensable in  this  case.  But  as  that  ques- 
.  tion  has  been  fully  and  ably  argued  at  the 
bar,  and  considered  by  me.  and  I  have  formed 
my  opinion  on  it,  I  do  not  deem  it  proper  lo 
decline  the  expression  of  it.  Tbat  opinion 
is,  that  the  sureties  are  entitled  to  rank  aa 
specialty  creditors,  and  as  such  to  retain  out 
of  the  assets  that  have  come  to  their  hands 
to  be  administered.  This  opinion  is  sus- 
tained by  the  cases  of  Eppes&c.  v,  Randolph, 
2  Call  12S;  Tinsley  v.  Oliver's  adm'r  Ac.  5 
31unf.  419:  Tinsley  v.  Anderson,  3  Call  329; 
Bnders  &c.  v.  Brune,  4  Rand.  43S ;  Watts  and 
others  v.  Kinney  and  wife,  3  Leigh  272 ; 
Lidderdale  v.  Robinson,  12  Wheat.  594,  be- 
sides other  cases  in  tbe  american  courts. 
These  cases  furnish  a  foundation  of  authority 
so  firm  and  ample  to  sustain  the  opinion,  as 


to  render  a  minute  discussion  of  the  question 
superfluous :  and  I  may  add,  that  the  reason- 
ings on  which  they  depend  have  so  firm  a 
root  in  the  principles  of  justice,  of  natural 
equity,  and  in  thobe  deducible  from  other 
cases  bearing  the  closest  analogy  to,  or 
strictest  affinity  with  that  in  question, 

317  as   to   vindicate   'the  opinion,    if   the 
cases  had   not   furnished   examples  of 

the  practical  application  of  tbem  to  the  pre- 

The  court  of  equity,  in  marshalling  assets, 
but  exercises  a  power  having  close  affinity 
to,  if  not  identical  with,  that  invoked  by  the 
sureties  in  this  case.  The  bond  that  is  dis- 
charged by  the  executor,  and,  as  between 
the  parties,  the  obligee  and  obligor,  satisfied 
and  extinguished,  is  in  effect  revived  by  the 
court  of  equity  to  charge  the  land,  and  the 
simple  contract  creditors  placed  where 
tbe  bond  creditor  might  have  been.  In  charg- 
ing the  realty.  So  here  the  specialty,  which 
as  such  charged  the  assets,  and  to  which  the 
assets  ought  to  have  been  applied  in 
exoneration  of  the  sureties,  rather  than  to 
simple  contract  debts,  aa  the  sureties  had  a 
right  to  require  should  t>e  done,  is,  in  con- 
servation of  tbat  right,  still  considered  as 
existing,  for  the  purpose  of  having  that 
done  which  ought  to  have  been  done. 

The  decree  being  deemed  right  in  all 
respects  as  it  affects  the  questions  in  contro- 
versy between  the  appellants  on  the  one 
hand,  and  each  and  all  of  the  appellees  on 
the  other,  I  think  the  court  cannot  take  c^g- 
nixance,  on  this  appeal,  of  any  question 
between  the  appellees.  The  power  of  the 
court  to  take  cognizance  of  such  questions 
arises  only  when,  on  the  questions  between 
tbe  appellants  on  the  one  hand,  and  one  or 
more  of  the  appellees  on  the  other,  a  deci- 
sion is  made  which  directly  or  incidentally 
disturbs  the  rights  of  one  or  more  of  the  ap- 
pellees, as  settled  by  the  decree  appealed 
from.  When  such  diaturbance  is  the  conse- 
quence of  tbe  decision  of  tbe  question  be- 
tween the  appellants  and  the  appellees.  ther« 
must  necessarily  result  the  questions  that 
arise  from  the  new  position  in  which  the 
rights  of  the  appellees  are  placed ;  and  of 
such  questions  the  courtof  appeals  has  cog- 
nizance,.and  they  should   bedecidedby   tbe 

I  aw  of  opinion  to  affirm  the  decree. 

318  *CABGLL,  J.,  concurred  in  theopin- 
icn  that  the  decree  should  be  affirmed. 

TUCKER,  P.  Upon  looking  into  the 
deed  of  trust  in  this  case,  I  am  well  satisfied 
that  it  does  not  constitute  a  specialty  debt. 
It  is  not  like  the  case  of  Baker  v.  Fawcett, 
in  which  this  court  held  that  the  deed  of 
trust  was  to  be  taken  as  such.  In  this  case 
White  was  not,  when  the  deed  was  executed, 
the  debtor  of  Powell,  and  peradventure  never 
might  be;  for  Powell  was  but  his  indor- 
ser,  and  might  have  been  relieved  by  White's 
payment  of  the  note,  or  might  never  have 
paid  it  himself.  This  deed  was  but  an  in- 
demnity against  his  contingent  liability. 
and  no  other  indemnity  was  contracted  or 
covenanted  for;  though  White  was  Indeed 
personally  liable  also  in  an  action  on  the 
case,  if  his  indorser  took  up  the  note.  But 
in  Baker  v.  Fawcett,  the  debt  was  due  and 
ascertained,  and  moreover  it  was  distinctly 
acknowledged  and  declared.    The  Indenture 
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"  that  Fawcett,  in  order  to  aecure 
a  debt  due  to  A.  F.  amouating  to  2300  dol- 
larB,"  had  granted  4c,  Here  was  distinct 
acknowled(ctiieat  of  a.  debt  ander  seal,  which 
is  the  very  definition  of  a  specialty.  "  Know 
all  men  that  I  owe  A.  B.  ^100."  is  a  ffood 
specialty,  if  it  be  sealed,  and  debt  must  be 
brought  upon  it.  Dyer  22  b.  But  it  ia  said 
that  a  mortgagre  is  not  a  specialty,  unless 
there  be  a  covenant  for  payment.  This  I 
do  not  controvert.  But  a  mortftage  does  not 
contain  a.  distinct  acknowledgment  of  debt 
by  the  mortgagor.  In  strictness  the  words 
of  the  condition  are  the  words  of  the  mort- 
gagee, and  they  do  not  distinctly  set  forth  a 
subsisting  debt.  If  debt  were  brought  upon 
it,  the  mortgagor  would  not  be  estopped  to 
deny  the  debt,  for  it  is  nowhere  acknowl- 
edged by  him.  If  there  were  such  an  ac- 
knowledgment on  his  part,  it  would  be  other- 
wise ;  and  hereiD  is  the  difference  between 
this  case  and  Baker  V.  Fawcett.     There 

319  the    debtor    had    acknowledged    *hia 
debt.     But  it  is  said  that  mere  recital 

of  a  debt,  though  in  a  deed,  creates  to  spe- 
cialty ;  and  a  dictum  of  lord  Haidwicke  is 
relied  on,  (1  Ves.  sen.  313,)  who  said  that  sir 
Joseph  Jekyll  so  decided.  I  can  find  no 
such  case.  In  the  case  in  Vesey,  there 
conld  be  no  foundation  for  the  pretension, 
for  it  was  the  case  of  a  line  levied  of  the 
wife's  property  to  secure  the  husband's  debt : 
and  it  would  indeed  have  been  absurd  to 
make  the  recital  of  the  existence  of  that  a 
specialty  of  the  wife,  binding  her  personally 
for  its  amount.  The  case  therefore  haa  no 
bearing  upon  that  of  Fawcett'e  deed  of  trust. 

There  is  another  aspect  in  which  the  ques- 
tion presents  itself.  The  creditor  in  the 
deed  of  trust  is  confessedly  a  creditor  beyond 
the  security  ;  that  is,  if  it  falls  short,  he  may 
recover  the  deficit.  If  this  deficit  be  a  sim- 
ple contract  debt,  it  will  be  barred  by  the 
statute  of  limitations.  But  surely  the  stat- 
ute could  never  have  been  designed  to  apply 
to  a  case  where,  in  the  most  solemn  assurance 
known  to  the  law,  the  debt  is  acknowledged 
under  hand  and  seal.  So  far  from  It,  the 
creditor,  though  out  of  possession,  may  fore- 
close at  any  time  within  twenty  years. 
Would  it  not  be  incongruous  that  equity 
should  foreclose  after  five  years,  and  compel 
the  trustee  to  sell  for  the  whole,  and  if,  upon 
his  report  of  sale,  a  deficit  should  appear, 
that  it  should  then  consider  the  balance  due 
as  barred  by  the  statute?  It  seems  to  me  that 
it  would,  and  that  wherever  there  is  a  dis- 
tinct indebtedness  acknowledged  in  the  deed, 
the  debt  must  be  considered  to  be  elevated 
above  those  vague,  indeterminate  and  loose 
parol  contracts,  which  the  common  law  re- 
gards as  of  so  little  weight,  that  the  party, 
whom  it  is  sought  to  bind  by  them,  may  deny 
them  at  pleasure,  and  bar  them  by  the  statute. 

In  this  case,  however,  I  have  already   said 

that  the  claim  of   Powell  is  not  a   specialty  ; 

aind  with  this  view  of  its  character,  the 

320  question  of  retainer  is  unimportant,  *as 
the  whole  fund  is  insufScient   for  the 

payment  even  of  specialty  demands.  1  have 
however  examined  it  with  some  care,  and  am 
of  opinion  that  even  if  Powell  were  a  spe- 
cialty creditor,  his  representatives  could  not 
avail  themselves  of  the  doctrine  of  retainer, 
under  the  circumstances  of  this  case.  Hav- 
ing no  assets  in  their  bands  to  account  for. 


there  is  nothing  for  them  to  retain.  The 
phrase  and  the  principle  are  equally  inappli- 
cable to  their  case.  If  indeed  they  had  assets 
which  the  administrator  de  bonis  non  was 
seeking  to  recover,  I  have  no  doubt  they 
would  be  entitled  to  retain  against  debts  of 
equal  dignity,  although  in  his  lifetime  Powell 
made  no  election,  and  set  apart  none  of  the 
assets  for  the  payment  of  himself.  But  as 
they  have  none,  the  question  is  not  a  ques- 
tion of  retainer,  but  of  recovery.  It  is  a 
question  whether  the  executors  of  the  de- 
ceased administrator  can  recover  the  amount 
of  his  demand,  out  of  the  assets  which  he  did 
not  collect,  and  which  have  come  to  the  hands 
of  the  administrator  de  bonis  non  since  his 
death,  in  preference  to  creditors  of  equal  dig- 
nity ;  and  this  upon  the  basis  of  the  right  of 
retainer  which  he  had  in  his  lifetime.  Now 
this  is  a  sheer  question  of  law,  and  must  be 
decided  by  legal  principles,  since  the  court  of 
equity  here  is  administering  legal  assets. 
How  then  would  his  executors  sue  at  law? 
The  idea  of  the  learned  judge  is,  "that  the 
operation  of  law  is  equivalent  to  a  judgment 
and  execution  for  him,  and  that  he  stands  in 
the  situation  of  a  judgment  creditor  who  has 
sued  out  execution,  as  soon  as  he  qualifies." 
Be  it  so,  for  the  sake  of  argument ;  yet  by 
his  death  this  fictitious  judgment  is  abated, 
and  in  order  to  enforce  payment  from  the 
administrator  who  holds  the  assets,  it  must 
be  revived  against  him.  The  very  sugges- 
tion presents  its  own  refutation.  Shall  he 
sue  upon  his  original  demand?  If  he  does,  I 
cannot  perceive  how  he  would  reply  to  a  plea 

by  the  administrator  de  bonis  non,  of 
321      retainer  by  himself  for  bis  own  'debt. 

Would  it  serve  his  purpose  to  say  that 
his  testator  had  had  a  right  to  retain  out  of 
the  assets  in  his  hands,  but  had  not  retained? 
If  so,  he  must  be  held  to  have  waived  his 
right.  Or  could  he  say  that  his  testator  had 
no  assets  out  of  which  to  retain?  If  so,  does 
(hat  give  him  a  right  to  retain  out  of  the 
assets  which  a  subsequent  administrator  has 
since  recovered?  I  think  not.  It  was  his 
misfortune,  if  he  had  not  assets,  and  his  own 
fault  and  folly  not  to  retain,  if  be  had. 

When  to  these  considerations  we  add,  that 
there  is  no  case  in  the  books,  nor  any  dictnm 
in  au  elementary  treatise,  which  remotely 
hints  at  the  right  here  asserted,  we  may  con- 
sider ourselves  justified  in  repelling  the 
pretension.  It  is  indeed  in  conflict  with 
fundamental  principles  of  english  law;  by 
which,  even  if  the  administrator  conld,  by  an 
artificial  system  of  reasoning,  be  supposed  to 
have  a  judgment  against  himself,  it  could 
not  avail  him  against  the  administrator  de 
bonis   non,   against  whom  it  never  could  t>r 

The  doctrine  of  substitution  has  next  been 
elaborately  discussed  in  the  cause ;  and  some 
comparatively  recent  british  adjudications 
have  been  arrayed  against  our  own.  The 
appellees  having  paid  off  a  large  specialty 
debt  of  one  Hartman,  as  the  sureties  of 
White,  claim  to  be  substituted  to  Hartman's 
priority  in  the  distribution  of  the  legal  assets 
of  the  estate  ;  and  it  ia  contended  by  the  ap- 
pellants that  they  have  no  such  right,  since 
the  bond  wa^  extinguished  by  the  payment.* 
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This  position  is  maintained  upon  the  auth'or- 
itj  of  CopiB  V.  Mjddletoa,  1  Turner  &  Rasa, 
234, — a  work  which  we  have  not  in  our 
librarT,  bnt  from  which  there  are  targe 
extracts  in  the  notes  to  the  last  edition  of 
Storj'a  Equity.  The  decision  is,  as  it  seems 
to  me,  in  direct  conflict  with  our  own 
cases;   and   that  would   be   a  sufficient 

322  *apo1og:j  for  declining  to  follow  it,  and 
for  waiving-  any   examinatiqn  into  its 

consistency  with  well  established  principles. 
But  the  high  authority  of  lord  Eldon  seems 
to  demand  that  we  should  lojk  narrowly  into 
the  case,  that  we  may  discern  whether,  in 
our  own  decisions  in  Virginia,  there  is  any 
lee  way  or  variation  from  the  true  coarse 
marked  out  by  the  established  principles  of 
law  and  equity. 

Upon  the  examination  which  I  have  made 
my  mind  is  satisfied,  that  if  the  case  of  Copis 
V.  Middleton  extends  to  the  case  of  payment 
by  the  surety  after  the  principal's  death,  lord 
Eldon  has  deviated  from  the  principle  of  the 
roman  law,  which  has  been  adopted  in  the 
equity  code  of  the  english  law  ;  that  he  has 
overruled  and  departed  from  some  of  the 
prior  cases  in  his  own  court:  that  he  has 
struck  at  the  root  of  the  only  principle  on 
which  a  very  large  and  Important  head  of 
equity  depends ;  and  that  the  decisions  will 
moreovoT  lead  to  the  most  Hagrant  absurdity 
in  its  application.  This  is  indeed  an  adven- 
turous  undertaking;  and  if  I  fail,  I  must 
submit  to  have  it  said  of  me.  as  it  was  of 
another — "  magnis  tamen  cxcidit  ausis." 

Upon  the  first  point, — the  alleged  deviation 
from  the  roman  lavr,  1  must  Content  myself 
with  referring  to  the  note  of  judge  Story  in 
his  Equity,  vol.  1,  §  499,  c.  note  3,  page  477. 
and  to  his  quotations  from  the  roman  Law,  p. 
{479,]  [480].  From  them  it  will  appear  that 
this  very  objection  of  lord  Eldon.  that  the 
debt  is  extinguished,  and  there  is  therefore 
nothing  to  which  the  surety  can  be  subro- 
gated, is  fairly  stated  and  fully  met.  Speak- 
ing of  the  surety's  right,  when  he  has  paid  the 
debt,  to  be  placed  in  the  shoes  of  the  creditor 
and  have  a  cessio  actionum,  it  is  said—"  Pot- 
erit  quidem  dici  nuUas  jam  esse  ;  cum  suum 
perceperit.  et    perceptione    omnes    liberal! 

recepit,   sed  quodammodo  nomen  debitoris 

vendidit."      ("It  may  indeed  l>e  said  that 

they"     [the   actions,  or   bonds]    "are 

323  now  "null;  since  the  creditor  has  re- 
ceived his  debt,  and  all  are  liberated  by 

its  receipt.  But  it  is  not  so;  for  he  has  not 
received  it  in  discharge,  but  has,  as  it  were, 
sold  the  name  of  his  debtor.")  Thus  the 
debt  is,  in  favour  of  the  surety,  not  treated 
as  if  it  were  paid,  but  is  regarded  as  if  it 
were  sold  ;  it  is  looked  upon  not  as  extin- 
guished,  but  as  transferred,  with  all  its  oblig- 
atory force  against  the  principal. 

The  second  point  insisted  on  is,  that  the 
decision  of  Copis  v.  Middleton,  if  it  goes  to 
the  extent  contended  for,  overrules  previous 
adjudications  of  the  engliah  courts,  which 
rest  upon  the  controverted  principle,  now  for 
the  first  time,  I  think,  repudiated  in  equity. 

A  report  of  the  case  of  Copis  v.  Middleton 
not  being  in  our  possession,  we  are  com- 
pelled to  speculate  somewhat  upon  the  extent 
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which  it  haa  gone.  From  the  extracts  in 
Story's  Equity,  and  the  decision  (upon  its 
authority  )  of  Jones  v.  Davids.  4  Kubh.  277, 
I  take  it  that  his  lordship  not  only  denied  to 
the  surety  the  right  of  standing  in  the  shoes 
of  the  t>ond  creditor  whom  he  has  paid  oS  in 
the  lifetime  of  the  principal,  but  also  where- 
he  has  paid  off  the  bond  after  Ihe  death  of 
the  principal.  "With  respect"  (he  says)- 
"  to  the  bond  paid  off  after  the  death  of  the 
principal,  the  questions  are,  whether,  inas' 
much  as  at  the  death  of  the  principal  there 
money  due  upon  the  bond,  there  was  an 
equity  on  the  part  of  the  surety  to  compel 
the  creditor  to  go  in  against  the  assets  of 
the  principal ;  and  whether,  there  having 
been  no  interposition  for  that  purpose,  the 
right  of  the  surety  to  stand  in  the  place  of  the 
creditor  can  now  be  maintained.  When  it 
considered  that  this  was  a  joint  bond,  and 
that  no  action  at  law  could  be  maintained 
except  against  the  surety,  the  surviving 
debtor,"  [an  argument,  by  the  way,  that-can 
have  no  force  with  us  since  the  statute  as  to 
t  rights  and  obligation))]  "  it  is  a  strong 
proposition  to  say.  that  the  surviving  debtor 
is  to  be  considered  in  equity  as  a 
•specialty  creditor  against  the  assets 
of  the  deceased  debtor."  1  Story's 
Equity,  g  499  d.  note  3,  p.  477.  H^re  it 
would  seem  clear  that  the  surety  who  pays 
off  the  bond  after  the  testator's  death  is 
denied  the  dignity  of  a  specialty  creditor ; 
and  accordingly  the  case  is  so  understood  in 
Jones  V.  Davids,  4  Russ.  277,  where  it  is  ex- 
pressly decided  that  in  such  a  case  the  surety 
is  only  a  simple  contract  creditor  of  the 
testator's  estate.  This  is  the  only  position 
are  interested  to  controvert ;  tor  we  do 
.  in  our  courts,  place  the  surety  in  the 
shoes  of  the  bond  creditor,  where  he  has  paid 
off  the  bond  in  his  principal's  lifetime.  We 
still  consider  him  as  a  creditor  by  simple 
contract.  There  is,  at  that  time,  no  superior 
ignity  in  one  debt  over  the  other.  There 
.  no  right,  no  privilege  of  the  creditor,  t.o 
hich  the  surety  can  tie  subrogated.  .  For 
though  the  bond  should  bind  the  heirs,  yet 
during  the  debtor's  life  it  cannot  affect  the 
realty  :  and  as  to  his  personalty  as  well  as 
realty,  all  creditors  have,  during  his  life,  the 
same  privileges.  Substitution  or  assign- 
ment is  therefore  useless,  as  was  justly  said 
in  Gammon  v.  Stone,  1  Ves.  sen.  339,  and 
Woffington  V.  Shaw,  2  Ves.  sen.  £69.  But 
after  the  principal's  death,  there  are  rights 
which  the  creditor  has,  and  to  which  the 
surety  has  a  right  of  subrogation.  These 
are.  the  right  logo  against  the  heir,  and  the 
right  of  priority  in  the  administration  of 
the  assets.  We  do  not  then  encounter  the 
absurdity  which  is  objected  by  lord  Eldon,  of 
regarding  the  surety,  who  haa  paid  the  debt 
in  his  principal's  lifetime,  as  a  simple  con- 
tract creditor  until  the  principal's  death, 
and  then  as  converted  at  once  in  a  court  of 
equity  into  a  specialty  creditor  against  the 
assets.  We  apply  the  principle  only  where 
the  payment  is  after  the  principal's  death. 

Now,  in  the  case  of  Ex  parte  Crisp,  1  Atk. 
135,  lord  Hardwicke  has  said,  that  where  the 
surety  pays  off  the  debt,  he  is  entitled 
to  have  an  assignment  of  the  security  ;  and  so 
in  Morgan  v.  Seymour,  1  Ch.'Rep.  64, 
325  *[120,]  the  court  is  said  to  have  decreed, 
that  "the  creditor  should  assign  over 
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hia  bond  to  the  sureties,  to  enable  them  to 
help  themaelveB  againit  the  principal 
debtor."  In  both  these  cases  then,  as  I  a 
deratand  them,  thoug-h  the  trands  nere  di 
charged  at  law,  it  was  conceived  to  be  within 
the  power  of  a  court  of  equity  to  revlvi 
them,  and  togive  the  surety  the  same  remed; 
upon  them  that  the  creditor  would  have  had 
and  this  remedy  it  was  always  in  the  power 
of  the  court  to  enforce,  by  iujoining  the 
priiici|M' (when  sued  at  law)  from  availing 
himself  of  the  surety's  payment  to  bar  the 
action.  See  2  Call  136,  137.  See  also  Bis- 
hop V.  Ciiurch,  2  Ves.  373. 

In  the  cases  just  adverted  to,   it   docs   not 
appear   whether  the  payment  was   made 
the  principal's  lifetime,  or  after  bis  death. 
If  the  latter,  they  are  in  point ;  if  the  for- 
mer, they  are  a  fortiori. 

In  the  case  of  Butcher  v.  Churchill,  14  Ves. 
575,  the  master  of  the  rolls  evidently  proceeds 
upon  the  principle  we  contend  for,  tliat  a 
surety  paying'  or  compromisios  a  bond  shall 
stand  in  the  shoes  of  the  creditor. 

Ill  The  King  v.  Bennet,  Wightwick's  Rep. 
2-6.  it  was  decided  in  the  exchequer,  that  in 
the  case  of  a  crown  debtor,  a  surety  shall  be 
sutistituted  to  the  prerogative  of  the  crown 
in  regard  to  the  debt,  and  then  admitted  to 
use  the  crown  remedies.  This  seems  to  be 
identically  the  doctrine  in  our  case  of  Ea- 
ders  Ac.  v.  Brune,  4  Rand.  438. 

In  Robinson  v.  Wilson,  2  Madd.  C.  R.  569, 
570,  (american  edi.)  before  the  vicechancel- 
lor.  the  very  point  arose.  And  he  there 
states,  that  he  had  examined  the  case  of 
Gayner  v.  Royner,  in  the  register's  book, 
which  was  a  case  in  point  to  the  relief  asked. 
Hotham  v.  Stone,  decided  by  sir  William 
Grant  at  the  rolls,  was  also  cited  to  the 
same  point ;  but  it  had  been  appealed  from, 
and  appears  at  that  time  to  have  been 
still  undecided.  The  case  of  Robinson 
Wilson  was  therefore  also  laid  ov 
326      -*In  this  case,  however,  we  have  the  e 

dence,  by  an  examination  of  the  reg- 
ister's traok,  that  sir  Thomas  Sewell  had 
decided  that  where  a  surety  pays  off  a  spe- 
cialty debt,  he  should  be  considered  as  a 
specialty  creditor  of  the  principal ;  and  we 
also  see  that  sir  William  Grant  had  decided 
the  same  point  in  Hotham  v.  Stone,  and 
that  the  vicechancellor  betrayed  the  same 
learning  In  Robinson  v.  Wilson. 

la  the  case  of  Hodgson  v.  Shaw,  3  Mylne 
A  Keene  183,  sir  C.  Pepys,  observing  upon 
the  case  of  Copia  v.  Middletoo,  says,  "it  was 
the  first  to  introduce  in  terms  any  exception 
to  the  generality  of  the  rule  established  by 
so  many  earlier  cases,  that  a  surety  paying 
off  his  principal's  debt  is  entitled,  as  against 
that  principal,  to  all  the  remedies  of  which 
the  creditor  might  have  availed  himself." 

The  case  of  Parsons  v.  Brlddock,  2  Ver- 
non 608,  which  was  recogniaed  by  sir  Wil- 
liam Grant  in  Wright  v.  Morley,  H  Ves.  12, 
and  had  never  t>eeu  impugned,  is  justly  con- 
sidered by  lord  Brougham  as  really  incon- 
sistent with  Copia  v.  Middleton.  And 
though  his  lordship,  in  approving  the  latter, 
must  therefore  hare  disapproved  the  former, 
yet  it  would  seem  to  have  Iwen  still  sus- 
tained in  later  cases,  if  I  do  not  misunder- 
stand the  note  of  judge  Story  as  to  the  case 
of  Dowblggin  r.  Bourne,  1  Younge  111,  114, 


115  J  S.  C.  2  Younge  &  Coll.  462,  472,  473. 
The  works  are  not  in  our  library. 

Lord  Brougham  himself  admits  {3  Mylne 
A  Keene  183,}  that  "the  way  could  not  be 
'said  to  have  t>een  prepared  for  Copia  v.  Mid- 
dleton, by  any  former  decision  :"  and  this 
may  indeed  be  truly  said  ;  for  Gammon  v. 
Stone,  1  Ves.  339,  and  Woffington  v.  Shaw, 
2  Ves.  569.  were,  I  take  it.  both  cases  of  pay- 
ments by  the  surety  in  the  lifetime  of  the 
debtor,  and  do  not  therefore  decide  the  ques- 
tion as  to  such  payment  made  after  hla 
death. 

With  all  the  cases  before  him  which  have 
l>een  cited.  It  seems  that  his  lordship 

327  was  scarcely  justified  in  adding  "to  the 
alKtve  remark,  that  "  there  was  no  body 

of  authority  against  it."  It  is  indeed  re- 
markable that  in  the  very  esse  containing 
this  review  and  approval  of  Copia  v.  Middle- 
ton,  lord  Brougham  should  have  begun  the 
work  of  paring  it  away  by  his  decision.  In 
that  case  (Hodgson  v.  Shaw,  3  Mylne  A 
Keene  183),  the  surety  had  given  hi's  bond 
with  a  new  surety  for  part  of  the  debt,  and 
had  paid  it  oil  to  the  amount  of  ^2937.  leav- 
ing about  /400.  due  and  unpaid.  The  surety 
was  considered  a  specialty  creditor  as  to  what 
he  had  paid,  although,  if  he  had  paid  the 
whole,  he  would  have  t>een  held  to  be  but  a 
simple  contract  creditor  !•  Lord  Eldon  had 
but  little  reason,  I  think,  to  congratu  ate 
himself  upon  the  support  to  his  judgment, 
afforded  by  the  decision  in  Hodgson  v.  Shaw  ; 
for  it  is  acknowledged  by  hia  learned  suc- 
cessor, that  he  was  unsupported  by  any  fiir- 
mer  decision  ;  it  is  impliedly  admitted 

328  that  there  *were  authorities,  though 
not  a  "  body  of  authority,"  against  it ; 

and  it  is  overruled  upon  grounds  which,  if 
consistent  with  it,  would  lead  to  the  most 
glaring  Inconsistency  in  the  administration 
of  equity,  and  to  injustice  and  absurdities 
revolting  to  the  judicial  mind. 


^aae  of  Hodgson  t. 
Sbaw  olllereat])'.  aud  tbas  :~Two  obllEom  bavtiiK 
executed  tbetr  joint  and  several  bond  for  a  debt. 
and  one  of  tbem  bavlat:  died  before  any  part  of  Che 
money  was  paid,  tbe  sorrlvor.  being  applied  to  by 
tbe  creditor  for  paymeut.  rave  a  new  bond,  with 
snrety.  for  an  amonat  sometblQB  less  tban  tbe 
wbole  debt.  Tbe  surety  bavlDK  made  payments 
amountinc  taSSMt,  Id  part  discbarKe  at  tbe  second 
bond,  tbe  creditor  aaalened  tbe  original  bond  to  a 
troatee.  upon  trust,  la  tbe  Orst  place,  to  par  the  ss- 
alBDor  £431).  tbe  balance  still  remalnlDg  dne  to  him  : 
and  as  to  tbe  residue,  upon  tmat  for  tbe  sareur.  It 
was  beld,  tbat  In  tbe  admlulstration  of  the  estate  of 
tbe  deceased  obllcor  In  the  flrat  bond,  tbe  SQrety 
was  entitled  to  rank  as  a  specialty  Creditor ;  ex- 
pressly upon  tbe  eronnd.  ttiat  tbe  payments  beloc 
made  on  acconnt  of  tbe  second  bond,  tbe  first,  to 
wblcb  tbe  surety  was  no  parly.  alUl  remained  a 
subsistlDg  secarlty,  capable  of  assignment  for  bis 
benefit :  wbereas.  la  Copia  v.  Ulddlelon,  tbe  only 
aecurlly  for  tbe  debt  was  tbe  bond  In  wblcb  tbe 
surety  himself  was  an  obligor,  and  wblcb  was  beld 
to  bave  beeo  eitlngulsbed  by  bis  payment  of  IL  U 
seems,  therefore,  that  tbe  decision  In  Bodsaon  ». 
Sba.w  wonld  bave  been  tbe  same,  altbongb  the  sec- 
ond bond  bad  been  given  for  tbe  wbole  debt  secured 
by  tbe  flrat,  and  altboagb  tbe  surety  bad  paid  the 
wbole.  Indeed,  tbe  claim  of  tbe  sarety  appears  to 
be  t^eated  by  tbe  lord  cbanceltor  as  If  sacb  were 
tbe  real  facts  of  tbe  case.— Note  la  Original  Edition. 


II  LE1QH- 


Powbll's  Ez'ors  f .  Wkits  a 


D  Othbrs. 


32»^8I 


Having  shewn,  I  think,  that  Copia  v.  Mid- 
dleton  is  at  variance  with  the  principles  of 
the  roman  law,  which  have  been  professedly 
engrafted  into  the  practice  of  courts  of 
equity  in  England,  and  having  also  shewn 
that  it  is  unsupported  by  any,  and  at  vari- 
ance with  many,  of  the  eng-lish  decisions,  I 
proceed  to  the  third  and  most  important  con- 
sideration,—that  it  isin  conflict  wi^h  the  well 
settled  analogies  of  the  law,  And  strikes  at 
the  root  of  the  only  principle  on  which  a  very 
large  and  Important  head  of  equity  depends. 
In  presenting  a  few  very  cursory  hints  on 
this  subject,  let  me  advert  first  to  the  princi- 
ple on  which  Copia  v.  Middleton  is  decided. 
To  use  lord  Brougham's  distinct  enunciation 
of  it,  "  The  surety  may  enforce  any  security 
against  the  debtor  which  the  creditor  has  ; 
but  by  the  supposition,"  [the  surety  having 
paid  off  the  bond]  "  there  is  no  security  to 
enforce,  for  the  payment  "  [by  the  surety] 
"  has  extinguished  it.  He  has  a  right  to 
have  all  the  securities  transferred  to  him  ; 
but  there  are,  in  the  case  supposed,  none  to 
transfer;  they  are  absolutely  gone."  The 
whole  of  this  reasoning,  and  that  of  lord 
EldoD  hintsetf,  Is  truly  said  by  judge  Story 
"to  proceed  upon  the  ground,  that  by  the 
payment  by  the  surety  the  original  debt  is 
extinguished."  It  proceeds  also  upon  the 
postulate,  that  as  it  is  extinguished  at  law, 
equity  has  no  power  to  revive  it,  and  to  sus- 
tain the  surety  in  an  action  upon  it  for  his 
benefit,  by  injoining  the  principal  from  un- 
righteously barring  the  just  recovery  of  the 
surety,  by  a  plea  of  payment,  when  that  pay- 
ment was  made  to  the  creditor  by  the  surety 
himself.  It  must  also  deny  to  the  court  of 
equity  the  power  to  treat  the  principal, 
329  in  that  forum,  as  if  the  bond,  "though 
extinguished  at  law,  were  still  a  sut>- 
•isting  security  in  the  contemplation  of 
equity. 

If  this  principle  be  denied;  if,  whe 
bond  is  extinguished  at  law,  a  coun 
equity  has  no  power  to  treat  the  parties  : 
it  were  a  still  subsisting  security,  what 
become  of  that  class  of  cases,  of  which 
Bishop  V.  Church,  2  Ves.  100,  371 ;  Primrose 
V.  Bromley,  1  Atk.  89,  and  Simpson  v. 
Vaughan.  2  Atk.  33,  may  be  considered  as 
leading  decisions  7  According  to  them, 
although,  by  the  death  of  the  principal  in  a 
joint  obligation,  the  debt  becomes  extinct  al 
law  as  to  him,  the  bond  is,  under  equitable 
,  considered   in    equity  a  still 


subsisting  security  in  behalf  of  the  credi 
and  is  enforced  not  only  against  the  personal 
estate  of  the  principal,  but  also  against  hi 
heirs,  if  they  be  named  in  the  instrument 
What  becomes  of  the  acknowledged  right  of 
a  surety  in  a.  joint  bond,  (before  our  act  as  tt 
joint  obligations,)  where  the  principal  ii 
dead,  to  go  into  equity  for  relief  against  hii 
estate,  on  the  ground  that  the  money  was ' 
lent  to  the  deceased,  and  the  plaintiff  was 
onlv  surety  7  See  Harrison  ex'or  of  Minge 
V.  Field's ex'x,  2  Wash.  136;  Chandler's ex'x 
V.  Neale's  es'ors,  2  Hen.  &  Munf.  124;  S 
Bac.  Abr.  Obligation,  D.  4;  Sale  v,  Dish- 
tnan's  ex'ors,  3  Leigh  548.  In  Hoare  v. 
Contencin,  1  Bro.  C.  C.  27,  lord  Thurlow, 
indeed,  doubted  the  creditor's  right,  in  the 
case  of  a  joint  demand  which  was  extin- 
guished at  law  as  to  one  of  the  parties  by  his 
death,  to  revive  it  against  his  representa- 


s.  But  lord  Eldon,  though  he  speaks  of 
"  surprise  that  a  court  of  equity  should 
have  interposed  to  enlarge  the  effect  ^of  a 
legal  contract,"  admits  that  "the  modem 
doctrine  certainly  is,  that  where  a  man  has 
chosen  to  take  the  joint  credit  of  several, 
though  al  law  his  security  is  wearing  out  as 
each  of  his  debtors  dies,  yet  it  is  fit  that  the 
creditor,  whose  debt  remains  at  law  only 
against  the  survivors,  should  resort  to  the 
assets  of  a  deceased  debtor;  and  a 
court  of  equity  will,  under  Vertain 
modifications,  constitute  that  de- 
mand." He  then  proceeds  to  state  that  it  is 
a  demand  in  equity  only,  and  upon  equitable 
s.  Ex  parte  Kendall,  17  Ves  525. 
Of  these  opinions  was  sir  William  Grant 
also,  in  Devaynes  v.  Noble,  1  Meriv.  546, 
am  these  cases,  then,  it  would  seem 
unquestionable  that  equity  can  and  will, 
where  equitable  principles  require  it,  resus- 
citate the  lifeless  bond  in  favour  of  a  cred- 
tor.  It  should  do  so,  pari  ratione,  in  favou 
if  a  surety  ;  as  where  the  survivor  is  the 
lurety.  and  the  deceased  party  was  the  prin- 
cipal who  received  all  the  monej . 

Again,  if  the  power  of  a  court  of  equity  to 
resuscitate  an  extinguished  legal  demand,  or 
treat  the  parties  as  if  it  still  subsisted,  be 
denied,  what  becomes  of  the  whole  doctrine 
of  marshalling  the  assets  o'  a  decedent's 
estate?  By  that  doctrine,  if  a  bond  debt 
which  binds  the  heirs  Is  paid  out  of  the  per- 
sonalty, and  thereby  extinguished  at  law.  a 
simple  contract  creditor  will  have  a  right  (if 
the  personal  assets  are  exhausted)  to  stand 
the  shoes  of  the  bond  creditors  to  the 
ounl  which  he  has  received  out  of  the  per- 
sonalty, and  to  charge  it  upon  (he  realty.  1 
Story's  Equity  529;  1  P.  Wms.  679;  Cox's 
note  1.  So  in  the  case  of  the  widow's  para- 
phernalia taken  by  bond  creditors  whose 
bonds  bind  the  realty.  Ramon  Assets  353, 
354.  And  even  legatees,  whose  legacies  are 
swept  by  the  t>ond  creditor,  will  have  a  right 
to  stand  in  his  shoes  against  the  heir.  1 
Story's  Equity  531,2.  On  the  other  hand, 
if  the  heir  Is  sued  on  a  bond  and  pays  the 
debt,  whereby  it  is  extinguished,  he  will  be 
entitled  to  stand  in  the  shoes  of  the  creditor, 
and  demand  payment  out  of  the  personalty, 
as  the  natural  fund  for  the  payment  of  debts, 
1  Story's  £k]ulty  536.  And  lastly,  a  surety 
who  pays  off  a  bond  will  stand  in  the  cred- 
itor's shoes  against  the  heir.  Tinsley  v. 
Oliver's  adm'r  and  heirs,  5  Munf.  419. 
It  would  be  needless  to  go  into  all  the 
ramifications  of  this  very  comprehen- 
331  sive  principle.  It  is  obvious.  *from 
what  has  been  said,  that  it  rests  upon 
the  very  power  which  is  disavowed  in  Copis 
V.  Middleton,  and  if  that  power  l>e  taken 
away,  the  whole  -doctrine  is  in  danger  of 
tumbling  in  ruins. 

I  think  then  I  have  established  the  third 
position,  that  the  case  of  Copis  v.  Middleton 
strikes  al  the  root  of  an  important  principle, 
on  which  many  doctrines  of  equity  most  rest, 
unless  we  are  now  prepared  to  sweep  them 
away  by  this  new  and  mischievous  decision. 
Lastly,  I  Ihink  the  decision  of  lord  Eldon 
will  lead  to  the  most  flagrant  absurdity  in  its 
application.  This  has  already  been  seen  in 
the  remarks  upon  Hodgson  v.  Shaw.  By 
that  case  it  would  seem,  that  if  the  bond  U 
only  in  part  discharged,  the  surety  is  to  be 
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regarded  aa  a  apecialty  creditor  as  to  what  he 
has  paid ;  but  if  he  has  paid  oS  the  whole,  he 
is  to  be  placed  in  the  lower  grade  of  simple 
contract.*  Thus  in  the  case  at  bar,  if  the 
sureties  had  not  paid  off  the  whole  of  Bart- 
man's  bond,  but  onlj  a  part  of  it,  they  would 
have  been  held  to  be  specialty  creditors  to 
the  amouDt  of  the  payment;  but  as  the; 
have  in  fact  paid  off  the  whole  bond,  they 
are  to  l>e  taken  to  be  simple  contract  cred- 
itors only  ',  No  system  of  opinions  can  be 
true,  which  leads  to  such  incongruous  results. 
The  truth  is,  that  the  decision  of  Copis  v. 
Middleton  jars  with  many  of  the  most  fam- 
iliar principles  of  equity.  Equity  regards 
not  form.  Equity  regards  not  what  has  been 
done,  but  what  ought  to  have  been  done. 
Elquity  looks  upon  the  debts  due  from  a  de- 
cedent aa  attaching-  upon  the  assets  accord- 
ing to  their  dignity. f  Equity  will  so  far 
control  legal  proceedings,  as  to  prevent 
party   from  making-  an  iniquitous  defence  at 

law.  Equity  will  not  permit  the  ce 
332  price  of  a  creditor  "to  put  a  burden  o 
the  party  who  ought  not  to  bear  it  ;  bi: 
will  interfere  even  with  the  law,  in  putting! 
on  the  right  shoulders.  Equity  wilt  resusc 
tateabond  or  other  duty,  extinguished  i 
law,  where  equitable  circumstances  requit 
it.  These,  and  many  more  of  the  received 
axioms  of  the  court,  are  violated  by  a  decision 
which  enables  a  party  to  fence  himself  be- 
hind a  legal  advantage,  against  the  just 
claims  of  his  adversary.  I  am  therefore 
clearly  of  opinion,  that  we  must  on  this  oc- 
casion reject  the  decision  of  the  learned  lord, 
to  whom  we  are  all  so  much  indebted  for  the 
improvements  in  the  great  structure  of  equity 
jurisprudence,  which  have  resulted  from  the 
profound  reflections  of  his  very  enlarged, 
sagacious,  and  discriminating  mind. 

infoliowing  the  decisions  of  our  own  courts, 
1  shall  content  myself  with  merely  referring 
to  them, t  and  with  a  reference  particularly 
to  the  caae  of  Watts  Ac.  v.  Kinney  Sl  ax.,  for 
my  own  views  on  the  subject  of  substitution. 
With  a  view  also  to  curtail  this  opinion,  al- 
ready too  much  extended,  I  ask  leave  to  refer,' 
for  my  own  ideas  of  the  difference  in  effect 
between  the  payment  by  the  sfirety  before 
and  after  the  death  of  the  principal, 
I  have  said  elsewhere  :  2  Tuck.  Com.  title 
Substitution,  Ist  edition,  p.  485,  2d  edition,  p. 
493. 

With  respect  to  the  judgments  of  Conrad's 
administratrix  and  Carson,  I  think  they 
ought  to  have  been  made  to  yield  to  the  ad- 
ministrator's right   of  retainer.     The   judg- 

•See  tbe  note  oo  pate  SET.  (Reporter.) —Note  la 
Original  EdlUoii. 

tHeoce  tbe  sureties  bad  a  rlsbt.  at  tbe  Instant  of 
tbe  prlDclpal's  deatb.  to  demamd  tbac  tbe  asiiets 
Bbould  be  applied  to  pay  tbe  bond.  To  deprire  Ibem 
of  tbiB  risbt  woald  be  a  fraud  upon  tbem.  (Note  by 
tbe  president.)- Note  Id  Orlrlnal  Bdttlon, 

lEppes  4c.  V.  Randolpb.  S  Call  laS.  IBS  ;  TlnBley  v. 
AnderaoD,  3  Call  tsU;  Kinney's  ei'ora  v.  Harvey  Ac,. 
I  LeiBb  10:  Watta  Ac.  t.  Kinney  &  wife,  S  Lelffb  27£: 
Eadera  Ac.  v,  Brune.  <  Raud.  tK.  MT  :  Doaslasi  v. 
FacK.  8  Leirb  MS :  Tompkins  r.  HItcbell.  S  Raud. 
fa :  M'Haboa  Ac.  v.  Fancett  iic..  3  Rand.  EM  : 
Hatcber'H  adm'nt  v.  Hatcher'a  ex'ara.  I  Kapd.  M : 
LIdderdale  v.  Robinson.  IE  Wbeat.  BM  t  TlUHley  v. 
Ollrer's  adm'r  Ac.,  b  Hanr.  41B.  (Note  by  tbe  pres- 
ldent.>-Note  InOrlslnal  Edition. 


meat  against  an  administrator  Is  not  with 
us,  as  it  is  in  England,  conclusive  of 
333  assets,  where  he  haa  *failed  to  plead 
fully  administered.  He  is  not  pre- 
cluded, after  such  a  judgment,  from  shewing 
that  there  are  no  assets,  (1  Kev.  Code,  ch. 
104,  g  36.  p.  334,}  and  in  doing  so,  it  is  com- 
petent to  him  to  retain  for  hia  own  debt. 
The  decree  ought  so  to  have  provided ;  but  as. 
the  administrator  de  twnis  non  is  not  an  ap- 
pellant, and  Conrad's  administratrix  and 
Carson  are  not  before  the  court,  the  error,  if 
it  be  one.  cannot  t>e  corrected. 

I  am  of  opinion  to  affirm  the  decree. 

Decree  affirmed. 
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"Taylor  &c.  v.  Burdett  &c. 

An  Bust.  IMO,  LiCWlsbDrB. 
(Absent  BBooKB  and  Pabksb.  J.) 


EvMeiwe-Laiiit  PateMV-Wban  Not  Adniltled— SUt- 

nts.— The  act  of  April  1,  istl  declared,  that  In  a 
BQlt  for  tbe   recovery  of  land  lylne  west  of  tbe 

Buch  land  under  a  sraat  from  tbe  commonweaUb 
Issued  prevlonsly  to  tbe  act.  wbo  bae  bad  tbe  land 
duly  entered,  aud  bas  paid  all  the  taxes  cbarse- 
able  upon  It,  bla  adversary  shall  not  be  allowed 
to  slve  hiB  (rrant  !□  evidence,  unless  be  shall  sbew 
that  be  too  bas  bad  tbe  laud  duly  entered  and 
cbarsed  with  taxes  accordlnr  to  law,  and  bas 
actually  paid  the  taxes  charg-ed  and  Justly  cbarre- 
able  upon  It.    Per  Tcckbh.  p..  tbls  act  Is  coostltu- 

SsHS-SsnM-WbMi  Adallt«t-Cue    at    Bar.— in   a 

suit  arainst  a  defendant  holdlne  land  lytuE  west 
of  tbe  Allecbaay.  under   a  graat  from   tbe  com- 
moDwealtb  Issued  previously  to  the  act  of  IStI,  It 
appearlDE  that  be  bad  bad  bis  land  duly  eatered. 
and  bad  paid  all  tbe  taxes  chareeable  upon  It.  tbe 
circuit  court  refused  to  allow  hiB  adversary  to 
tlve  hIa  grant  In  erldence  :  but  the  court  of  ap- 
peals, belns  of  opinion  that  be  too  bad  shewu  that 
he  had  bad  the  laud  duly  entered  and  charged 
with   taxes,  and  had  paid    the    taxes  cbarseable 
Qpon  it.  reversed  tbe  JudemenL 
Ejectment  in  the  circuit  conrt  of  Kanawha 
county,  in  the  name  of  John  Doe,  claiming 
in  one  count  upon  the  demise  of  Thomas   O. 
Taylor,  and  in  another  upon  the  demise   of 
Adam  Altz.    Charles  Burdett  and  Archibald 
Burdett    were    admitted     defendants,     and 
pleaded  the  (general  issue.     On  the   18th   of 
May  1835,  a  jury  was  impanelled  to  try  the 

At  tbe  trial,  the  defendants  gave  in  evi- 
dence a  grant  made  by  the  commonwealth  on 
the  11th  of  April  1825.  to  David  Shirkey  ancT 
Granlwrry  Samuela,  for  a  tract  of  300  acres, 
and  a  deed  bearing  date  the  28th  of  Decem- 
ber 1S30,  from  David  Shirkey  and  wife,  con- 
veying an  undivided  moiety  of  the  said  300 
acres  to  Archibald  Burdett  and  Nates  Legg. 
And  the   said   defendants   proved    that    the 

land  in  controversy  was  embraced  by 
335      *this  deed  ;  that  the  land  embraced  in 

the  deed  was  in  the  actual  posseasion 
of  Shirkey  from  the  time  of  the  grant  till  the 
date  of  the  deed,  and  in  the  possession  of  the 
defendants  ever  since  the  deed  was  made  : 
that  the  land  mentioned  in  the  grant  had 

>L«id  PMMts.— Tbe  principal  case  Is  cited  In 
Usbers  V.  Pride,  a  Gratt  IM :  Cecil  v.  dark.  U  W. 

Va.  «a.  10  S.  E.  Bep.  »l. 
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been  duly  entered  on  the  books  of  the  com- 
missionerof  the  revenue  of  Kananha  county, 
where  the  land  wa«  situated,  from  the  time 
of  issuing' the  said  grant  to  this  time;  and 
that  Samuels.  Shirkey,  and  the  defendants. 
had  paid  and  discharged  all  the  taxes  charg-ed 
cr  justly  charg'Cable  thereon  against  them, 
since  the  isBuing-  of  the  aaid  grant.  There- 
upon the  plaintiff  produced  a  grant  made  by 
the  commonwealth  on  the  16ih  of  June  1786, 
to  Thomas  Augustus  Taylor,  for  3051  acres  ; 
under  which  g-rant  the  plaintiff  claimed  the 
land  in  controversy.  And  in  order  to  be  al- 
lowed to  give  said  grant  in  evidence  to  the 
jury,  the  plaintiff  proved  that  Thomas  O. 
Taylor,  one  of  the  lessors  of  the  plaintiff,  is 
the  only  child  and  the  heir  at  law  of  the  said 
Thomas  AuRustua  Taylor,  who  had  died  be- 
fore the  institution  of  this  suit ;  and  he  pro- 
duced the  following-  papers,  to  wit :  a  receipt, 
of  the  28th  of  August  183+,  given  by  John 
Adams  Smith,  the  chief  clerk  in  the  auditor's 
office,  then  actinfc  as  auditor,  shewing'  that, 
pursuant  to  the  27th  section  of  an  act  passed 
on  the  10th  of  March  1332.  concerning  delin- 
quent and  forfeited  lands,  Thomas  O.  Taylor 
had  paid  in  advance,  for  the  year  1334,  the 
taxes  on  several  tracts  of  land,  one  of  which 
was  the  said  tract  of  3051  acres,  and 
that  the  payment  was  credited  to  the  sheriff 
of  the  county  ;  at  the  foot  of  which  receipt  it 
was  certified,  that  the  taxes  on  said  lands 
had  been  released  bylaw,  to  1831  inclusive, 
and  that  the  same  had  not  been  returned 
delinquent  to  the  auditor's  office  for  the  years 
1832  and  1S33.  and  were  only  charged  on  the 
commissioner's  books  of  Kanawha  for  the 
year  1834,  in  Thomas  O.  Taylor's  name  r  also 
a  certificate  of  the  commissioner  of  Kana- 
wha county,  bearing  date  the  26th 
336  •of  February  1835,  stating  that  Thomas 
O.  Taylor  did  enter  on  the  commission- 
er's books  certain  tracts  of  land,  one  of  which 
was  the  tract  of  3051  acres,  and  that  he  had 
charged  the  taxes  on  the  said  tracts  for  the 
years  1832,  1833  and  1835,  on  his  land  book  for 
1335.  without  charging  damages;  and  that 
the  said  tracts  were  entered  on  the  books  in 
Hay  ]83i.  and  were  so  certified  by  him  to  the 
auditor  in  the  books  of  that  year  :  also  a 
receipt  of  the  auditor,  bearing  date  the  18th 
of  March  1835,  shewing  that  Taylor  paid  thp 
taxes  of  1832,  1833  and  1035,  which  payment 
was  in  advance  of  the  revenue  of  1835,  and 
would  be  passed  to  the  credit  of  the  sheriff : 
and  likewise  the  official  printed  list  of  the 
auditor  of  public  accounts,  dated  the  24th  of 
Auifust  1831,  purporting  to  be  a  list  of  lauds 
and  lota  returned  as  delinquent  for  the 
nonpayment  of  taxes  for  the  year  1820, 
and  prior  thereto,  and  redeemable  on  or 
before  the  1st  of  January  1832  ;  by  which 
list  it  is  shewn  that  the  land  mentioned 
in  the  said  grant  to  the  said  Thomas  Au- 
gustus Taylor  was  returned  delinquent  for 
the  nonpayment  of  the  taxes  thereon  in 
the  year  1811,  And  no  other  evidence  being 
offered  by  the  plaintiff  to  show  that  the  land 
mentioned  in  said  grant,  and  claimed  by  him 
in  this  suit,  had  been  duly  entered  on  the 
books  of  the  commissioner  of  the  revenue  in 
the  county  where  it  was  situated,  and  charged 
with  taxes  according  to  law,  or  that  he,  or 
those  under  whom  he  claimed,  had  actually 
paid  the  taxes  charged  and  justly  chargeable 


thereon,  the  defendants  Objected  to  the  grant 
so  offered  by  the  plaintiff  goini;  in  evidence 
to  the  jury  ;  and  the  said  objection  being 
referred-  to  the  court,  the  judge  was  of 
opinion  that  the  defendants  had  shewn 
themselves  bona  fide  claiming  the  land  in 
controversy,  mediately,  under  a  grant  from 
the  commonwealth  iesued  before  the  first 
day  of  April  1831,  and  had  had  the  land  so 
claimed  by  them  duly  entered  ou  the  books 
of  the  commissioner  of  the  revenue, 

337  and     had    paid    and     discharged   'all 
taxes    charged    or    justly    chargeable 

thereon  since  the  date  of  the  patent  under 
which  they  held  as  aforesaid  ;  and  that 
the  plaintiff,  on  his  part,  had  not  shewn 
that  he,  and  those  under  whom  he  claimed, 
had  had  the  land,  so  by  him  claimed,  duly 
entered  on  the  books  of  the  com  mis- 
er of  the  revenue,  and  charged  with 
taxes  according  to  law,  or  that  he  or 
they  had  actually  paid  the  taxes  justly 
chargeable  thereon,  so  as  to  authorize  him 
ive  in  evidence  the  grant  from  the  com - 
wealth  under  which  he  claimed  title  as 
aforesaid,  according  to  the  provisions  of  the 
17th  section  of  the  act  passed  the  IsC  of 
April  1831,  entitled  "an  act  concerning  lands 
returned  delinquent  for  nonpayment  oif  taxes, 
and  making  disposition  of  certain  lands  so 
delinquent,  and  of  certain  escheated  lands, 
for  the  benefit  of  actual  and  t>ona  fide  holders 
thereof  under  grants  from  the  common- 
wealth ;"  and  therefore  sustained  the  objec- 
tion made  by  the  defendants,  and  excluded 
the  said  grant  to  Thomas  Augustus  Taylor 
from  going  in  evidence  to  the  jury.  To 
which  opinion  the  plaintiff  excepted. 

The  jury   found  a  verdict  for  the  dcfend- 

its.  and  judgment  was  rendered  for  them  ; 

I  which,  on  the  petition  of  the  plaintiff,  a 
supersedeas  was  awarded. 

Johnson  for  the  plaintiff  in  error. 

B.  H.  Smith  for  defendants  in  error. 

TUi  KER.  P.  I  do  not  think  that  in  this 
case  the  plaintiff's  patent  should  have  been 
rejected,  as  there  was,  to  my  mind,  satisfac- 
tory evidence  that  he  had  in  all  things  com- 
plied with  the  law. 

In  the  act  passed  April  1.  1831.  (Acts  of 
1830-31.  ch.  28 ;  Supp.  to  Rev.  Code,  ch.  287,) 

is  provided  by  the  17th  section,  that  in  a 

it  for  the  recovery  of  lands  lying  west  of 

the  Alleghany   mountain,  against  a   person 

bona  fide  claiming  such   lands,  medi- 

338  ately  or  immediately,  'under  a  grant 
from  the  commonwealth  issued  pre- 
viously to  the  act,  who  has  had  the  lands 
duly  entered,  and  has  paid  all  the  taxes 
chargeable  upon  them,  hia  adversary  shall 
not  be  allowed  to  give  his  grant  in  evidence, 
unless  he  shall  shew  that  he  too  has  had  his 
lands  duly  entered  and  charged  with  taxes 
according  to  law,  and  has  actually  paid  the 
taxes  charged  and  justly  chargeable  upon 
them.     Has  the  plaintiff  in  this  case  done  so? 

First,  as  to  entering  the  land  with  the 
commissioner.  This  was  first  required  by 
the  act  of  1810  ;  and  accordingly  it  appears 
that  the  lands  were  on  the  commissioner's 
books  In  1811 ;  for  they  are  on  the  auditor's 
list,  as  delinquent  for  that  year.  Now,  if 
they  were  once  on  the  books,  it  would  seem 
that  this  duty  was  fulfilled,  as  it  was  not 
required  to  be  repeated  every  year.    But  be 
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this  as  it  may,  on  the  26th  of  February  1835, 
Thomas  O  Taylor,  the  plaintiff,  entered  the 
lands  again  in  his  onn  name,  as  appears  by 
the  certificate  of  commissioner  Wilson. 
That  commissioner  furtherproceeded,  accord- 
ing to  law,  to  charge  the  tax  on  the  lands 
for  the  year  1835,  and  also  those  for  the 
back  years  1833  and  1832,  {that  for  1834  h&v- 
inj;  been  previously  paid  in  advance  into  the 
treasury,  as  appears  by  the  auditor's  receipt). 
Why  did  he  not  go  farther  back  7  Why  did 
he  not  charge  the  taxes  for  the  years  ante- 
rior to  1832,  back  to  1811  ?  Doubtless 
because  they  had  before  that  time  been 
already  charKCd,  either  to  Thomas  O.  Tayior 
or  Thomas  Augustus  Taylor;  for  the  latids 
had  t>een  listed  in  1811  in  the  name  of 
Thomas  Auf^nstus  Taylor,  and  must  be  pre- 
sumed to  have  continued  so  on  the  books 
Mntil  they  were  listed  by  Wilson,  in  1835, 
as  Thomas  O.  Taylor's.  When  any  thing 
is  entrusted  to  an  ofUcer  to  be  done,  the 
law  presnmes  omnia  rite  acta,  unless  the 
contrary  appears.  Fhillipps  on  Evid.  614  ; 
Starkie  on  Evid.  part  2,  p.  172.  Here  we 
are  not  at  liberty  to  doubt  that  Wilson 
would  have  proceeded  to  enter  and  charge 
the  taxes  anterior  to  1832,  unless  they  had 

been  already  so  entered  and  charged. 
339  "Next,  as   to    the    payment     It    is 

admitted  that  all  the  taxes  subsequent 
to  1831  have  been  paid ;  and  it  only  remains 
to  enquire  whether  those  of  1831,  and 
anterior,  have  been  also  paid  or  released. 
The  evidence  is  satisfactory  to  my  mind 
that  they  were  released.  By  the  act 
of  March  10,  1832  it  is  provided,  that 
If  the  amount  of  taxes,  exclusive  of 
damages,  charged  upon  any  tract  of  land 
returned  delinquent  for  the  year  1831  or 
any  prior  year,  shall  not  exceed  ten  dollars, 
they  should  be  by  that  act  relinquished  and 
forever  discharged.  To  establish  the  fact 
that  his  lands  were  exonerated  by  this  .  . 
the  plaintiff  baa  introduced  the  certiticate 
of  John  Adams  Smith  the  acting  auditor. 
On  this  certificate  two  questions  present 
themselves. 

1.  Is  the  certificate,  being  that  of  the 
clerk  and  not  of  the  auditor,  admissible 
evidence?  This  can  admit  of  no  doubt.  In 
case  of  sickness  or  absence  of  the  auditor, 
the  chief  clerk  in  the  auditor's  office  is  re- 
quired to  perform  the  duties  of  the  oBice; 
and  the  certificate  being  signed  by  J.  A. 
Smith  as  chief  clerk  and  acting  auditor,  I 
must  presume  he  was  acting  by  reason  of 
the  sickness  or  absence  of  his  principal. 

2.  Does  this  certificate  establish  the  fact 
that  the  taxes  on  this  land  were  released  by 
law?  If  the  evidence  is  competent,  there 
seems  to  be  no  reasonable  doubt  of  its 
sufBcienny;  for  the  officer  whose  duty  it 
was  to  receive  the  treasurer's  receipt  for 
the  taxes,  and  to  give  the  landholder  his 
receipt  for  them,  has  certified  that  for  1831, 
and  the  years  preceding  that,  the  taxes 
were  released.  An  attention  to  the  formula 
in  such  cases  will  render  this  matter  more 
clear.  The  landholder  wishes  to  pay  off 
his  taxes  to  the  state,  at  the  treasury; 
which  he  is  expressly  authorized  to  do, 
"upon  the  certificate  of  the  auditor  of  pub- 
lic accounts  authorising  the  treasnrer  to 
receive  the  same."    2  Bev.  Code,  ch,  183,  i 


.  36.  Accordingly,  he  first  goes  to 
the  auditor,  and  states  his  desire  to 
pay  the  taxes  upon  his  'land.  It  is 
the  auditor's  duty  to  examiae  the 
'  >ner's  books  on  file  in  bis  office, 
the  taxes  due  upon  the  land,  and 
Issue  his  order  or  warrant  to  the  treasurer 
to  receive  the  amount.  The  treasurer  does 
receive  the  amount,  for  which  he  gives  his 
receipt.  This  receipt  is  handed  to  the 
auditor,  who  takes  it  up,  and  gives  in  lien 
of  it  his  own  receipt;  and  that  closes  the 
transaction.  That  receipt  of  the  auditor  is 
a  quietus  to  the  party.  In  the  performance 
of  these  duties,  the  auditor  must  examine 
the  commissioner's  books,  he  mnst  ascer- 
tain what  is  due ;  he  must  therefore,  in 
that  examination,  decide  whether  the  lands 
of  the  party  are  or  are  not  exonerated  by 
the  act  of  March  10,  1832.  If  not  exoner- 
ated, the  amount  due  for  them  should  be 
certified,  that  it  may  be  paid.  But  he  can- 
not decide  whether  they  were  exonerated, 
without  ascertaining  that  the  taxes  anterior 
to  1832  did  not  exceed  ten  dollars.  In  the 
fulfilment  of  his  duty,  he  must  then  have 
ascertained  that  fact  from  the  books,  and 
must  have  known  that  it  was  a  fact  when 
he  so  certified.  The  evidence  therefore  was 
sufficient.  Was  it  competent?  I  think  it 
was.  The  competency  may  be  inferred 
from  what  has  been  already  said.  The  duty 
of  the  auditor  is  to  examine  the  books  and 
ascertain  the  taxes  due.  Those  which  are 
released  are  not  due.  Of  those  charged, 
then,  he  must  ascertain  what  are  released. 
And  when  a  quietus  is  demanded  by  the 
landholder,  to  which  he  is  certainly  entitled 
when  he  has  paid  all  that  is  due,  what  is 
the  auditor  to  give?  If  he  is  to  give  a  re- 
ceipt or  quietus  for  those  taxes  which  are 
paid,  is  it  not  within  his  province  to  ^ive 
also  a  certificate  that  the  other  taxes,  which 
were  charged  on  the  books,  have  been  re- 
leased? If  the  receipt  is  evidence  of  pay- 
ment, why  should  not  the  certificate  of 
the  officer  whose  duty  it  is  to  decide  what 
is  due,  be  proper  evidence  of  what  has  been 
released?  It  is  his  business  to  examine  and 
to  judge  whether  the  arrears  before 
341  1832  were  under  *ten  dollars,  and 
were  therefore  released ;  it  was  the 
party's  right  to  have  evidence  of  that  fact; 
and  it  was  therefore  competent  for  the  au- 
ditor to  give  it, 

I  am  therefore  of  opinion  that  the  patent 
was  improperly  rejected. 

As  to  the  other  question,  as  I  have  not  a 
shadow  of  doubt  of  the  constitutionality  of 
the  law,  and  as  it  is  not  necessary  to  be 
decided,  I  shall  not  enter  upon  a  considera- 
tion of  the  elaborate  argument  on  the  sub- 
ject. Suffice  it  to  say,  that  it  has  not  had 
the  effect  of  shaking  the  opinion  I  have 
always  entertained,  that  however  harsh 
many  of  our  land  laws  may  seem,  it  was 
fully  competent  to  the  legislature  to  pass 
them.  The  act  in  question  is  one  of  those, 
and  harsh  as  it  may  be,  it  is  the  law  of  the 
land,  which  we  must  respect.  I  am  not 
sure  that  it  will  not,  npon  the  whole,  be 
beneficial 
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AasDSt.  1840.  Lenrlabars- 

(Absent  PAKKKB.  J.) 

DMda  of  Tmn-Wbat   Sal*  nniler  Will  Not  Bs  Set 

A*Me-Peai(  Covart— LapM  ol  TiBW'— C«h  at  Bar.— 

payment  ot  a  debl:,  by  bin  will  devises  the  land  to 
bl«ezecutora.  and  eipreBslv  dlrecuand  empowerB 
tbem  to  sell  tbe  same  Id  execDtluD  of  tbe  trasL 
Tbe  executors  accordlnely  »ell  tbe  land,  tbeir  sale 
belDK  fairly  made,  aod  for  a  price  wblcb  is  tbe 
fDll  valne  at  tbe  lime.  Tbls  sale  Is  made  in  IBIS, 
after  tbe  deatb  of  tbe  rraotor  In  tbe  deed  :  wboae 
belrs  are  two  daaebters,  both  married,  and  one 
of  tbem  absent  from  tbe  commonwealth  wben  tbe 
aale  takes  place.    Tbe   bnsband   of  the  other  Is 

surplus  proceeds  after  payment  of  the  debt,  one 
moiety  as  the  share  of  hU  wife,  the  otber  as  tbe 
■bare  o(  the  absent  daog-hter.  for  whom  he  under- 
takes to  act.  The  bcsband  o!  the  latter  harlngr 
died,  she  returns  to  VIrslnIa  In  ISM.  and  thence- 
forth resides  with  her  brother  In  law  and  sister. 
In  tbe  same  town  In  which  tbe  land  Is  situated. 
Tbe  purchaser  makes  Talnable  Improvements  on 
the  proiterly  :  and  no  claim  whatever  Is  made  or 
intimated  by  any  of  the  parties,  until  IBM.  when  a 
Mil  Is  filed  by  tbe  husband  and  wife  and  tbe 
lowed  dauKbter,  seeklDE  a  redemption 


■ale. 


[    the 


authority  to  sell.  The  wife  dying 
pending  the  snlt.  tbe  same  Is  revived  In  the  names 
of  ber  children  and  belrs.  Hiij).  l.  tbe  devise  by 
the  trustees  passed  tbe  title  to  his  executors :  ^ 
tbe  executors  had,  bowerer.  do  authority  to  act 
in  execntion  of  tbe  trust :  but.  S.  under  tbe  clr- 
cnmstances  of  tbe  case,  the  sale  shall  not  be  dis. 

whose  coverlnre  continued  from  tbe  time  of  tbe 

sale  until  tbe  institution  of  the  snlt. 
By  a  deed  dated  the  20th  of  April  1809, 
John  Lee  and  wife,  of  Ohio  county,,  con- 
vejed  to  Alexander  CaldneU  {amon|r  other 
property)  two  lots  in  the  town  of  Wheel- 
ing', upon  trust  to  sell  the  same,  and  apply 
the  proceeds    to    the    payment    of   certain 

detits  due  from  Lee. 
343  'By  another  deed,  dated  the  I3th  of 
August  1811,  John  Lee  conveyed  to 
Noah  Linaley,  his  heirs  and  assigns  for- 
ever, all  the  property  comprised  in  the 
former  deed,  (subject  however  to  the  trust 
created  by  that  deed,  so  far  as  the  debts 
therein  mentioned  had  not  been  paid,) 
upon  trust  that  Linsley  should  proceed  to 
sell  the  same  at  public  auction  or  private 
■ale,  for  cash  or  upon  a  reasonable  credit, 
and  oat  of  the  proceeds  pay,  first,  the  bal- 
ance remaining  due  upon  the  deed  of  tmst 
to  Alexander  Caldwell,  and  then  a  debt  of 
807  dollars  with  interest,  due  to  the  ad- 
ministratrix of' Joseph  Swann  deceased. 
John  Lee  and  Noah  Linaley  both  died    in 


le,-ln  Morriss  v. 
Virginia  State  Ins.  Co.,  «D  Va.  X7i.  IB  S.  E.  Rep.  B43.  it 
Is  said,  after  the  sale  has  been  made,  the  court 
Interposes  wllb  more  relactance  than  when  It  is 
applied  to  in  tile  Brat  iastaoce.  and  before  the  sale 
Is  actoallr  made,  atlng  Taylor  v.  King.  6  Hunt. 
MA ;  Harris  v.  Harris.  S  Manf.  MB ;  Gibson  v.  Jones. 
G  Lelgb  tn  :  Uuglttt  r,  CaUuuII.  II  UUA  MS. 


342-34B 

the  year  1814,  The  wife  of  Lee  survived 
him,  and  he  left  also  four  children  his 
heirs  at  law,  namely,  Salty  Ann,  Ano 
Maria,  Elizabeth  L.  and  John  C.  Lee. 
Linaley  died  without  having  executed  the 
trust  created  by  the  deed  of  1811,  and  by 
his  will  he  devised  (inter  alia)  as  follows: 
"I  do  devise  to  my  executora  hereinafter 
named,  or  the  survivor  of  them,  all  landa 
conveyed  to  me  in  trust,  and  I  do  direct 
and  empower  them,  or  the  survivor  of 
them,  or  their  executors,  to  sell  and  dis- 
pose of  the  said  property  in  the  same  wan- 
ner that  I,  if  living,  could  and  ough<t  to  do, 

effect  the  purposes  and  intention  of  the 
respective  conveyances."  Samuel  Sprigg 
and  Noah  Zane  were  appointed  the  execu- 
tora, and  they  proved  the  will  and  took 
upon  themselves  the  execution  thereof. 

In  1818,  Linsley 'a  executors,  in  pursaance 
of  the  authority  and  direction  contained  in 
the  will  of  their  testator,  proceeded  to  sell 
the  two  lots  in  Wheeling,  at  public  auction. 
Daniel  Steenrod  became  the  purchaser,  at 
the  price  of  2470  dollars,  and  received  from 
Sprigs  iid  Zane  a  conveyance  of  the  prop- 
erty, bearing  date  the  6th  of  April  1818. 
The  price  of  2470  dollars  waa  the  full  value 
of  the  two  lots  at  the  time  of  the  sale. 
*At  this  time,  all  the  daughters  ot 
John  Lee  were  married  women ;  Sally 
Ann  was  the  wife  of  Josiah  Chapline;  Ann 
Maria,  the  wife  of  James  C.  Hughes;  and 
Elizabeth  L.  the  wife  of  Timothy  Adams. 
Chapline  and  wife  were  residing  in  Wheel- 
ing !  Hughes  and  wife  were  nonresidents  of 
The  interest  of  Adams 
and  wife  and  of  John  C.  Lee  in  the  equity 
of  redemption  of  the  two  lots,  had,  previ- 
ously to  the  sale,  been  purchased  by  Alex- 
ander Caldwell:  and  both  Caldwell  and 
Chapline  were  present  at  the  sale,  and  as- 
sented to  it.  After  satisfyinf;  the  debt  due 
to  Swann's  administratrix,  secured  by  the 
trust  deed,  the  executors  of  Linsley  paid  to 
Caldwetl,  as  the  assignee  of  Adams  and 
wife  and  of  John  C.  Lee,  588  dollars,  twing 
one  half  of  the  surplus  proceeds  of  the  two 
lots:  and  they  paid  to  Chapline  the  re- 
mainder of  that  surplus;  a  moiety  of  it  as 
the  share  to  which  he  was  entitled  in  right 
of  his  wife,  and  the  other  moiety  as  the 
share  of  Hughes  and  wife,  for  whom  he 
undertook  to  act  in  receiving  the  same. 

In  the  year  1820.  James  C.  Hughes  died, 
and  his  widow  removed  to  Virginia,  and 
thenceforth  resided  with  Joaiah  Chapline, 
who  for  several  years  succeeding  lived  in 
the  town  of  Wheeling,  and  afterwards  in 
its  immediate  neighbourhood. 

By  a  deed  dated  the  26th  of  January  1820, 
Daniel  Steenrod  and  wife  sold  an^  con- 
veyed to  James  Caldwetl,  for  the  price  of 
31S0  dollars,  the  two  lots  which  Steenrod 
had  purchased  at  the  sale  made  by  Linsley's 
executors.  Josiah  Chapline  was  one  of  the 
justices  who  took  the  acknowledgment  and 
privy  examination  of  mrs.  Steenrod.  James 
Caldwell  paid  the  purchase  money,  and  in 
1826  and  1827  (during  which  period  Chap- 
line and  wife  and  mrs.  Hnghes  were  resid- 
ing in  Wheeling)  proceeded  to  make  large 
and  valuable  improvements  upon    the  prop- 

345         •By  a  deed  dated  the  10th  of  Decem- 
ber 1826,   and  duly   recorded,  John  C. 
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Lee  bargrained.  sold  and  convejed  to  Jane 
Lee  Chapllae  (a  daugbter  of  Josiah  Chap- 
line),  for  the  consideration  of  300  dollars 
expressed  in  the  deed,  "all  the  undivi 
real  estate  lying  in  the  county  of  Ohi< 
Tjier,  which  he  inherited  as  one  of  the 
heirs  of  John  Lee  deceased,  and  all  claims 
which  he  may  have  on  the  estate  of  the 
said  John  Lee  deceased;"  together  with  a 
horse,  saddle  and  bridle. 

At  January  rules  1835,  Joalah  Chapline 
and  Sally  Ann  his  wife,  Ann  Maria 
Hu^bes,  and  JaneL.  Chapline  (by  the  said 
Josiah  her  next  friend),  exhibited  their 
bill  in  the  circuit  superior  court  of  law  and 
chancery  for  the  county  of  Ohio,  against 
James  Caldwell.  By  a  subsequent  amend- 
ment, Daniel  Steenrod  and  Timoth j  Adams 
and  wife  were  al«o  made  defendants. 
After  setting  forth  the  execntjon  of  the 
trust  deed  of  August  I81I  by  John  Lee,  the 
sale  and  conveyance  of  the  tvio  Iota  to 
Steenrod  by  the  executors  of  the  trustee, 
Steenrod's  sale  and  conveyance  of  them 
to  James  Caldwell,  the  coverture  of  the 
plaintiff  Sally  Ann  at  the  time  of  the  said 
sale  by  the  executors  of  the  trustee,  and 
ever  since,  the  coverture  of  the  plaintiff 
Ana  Maria  at  the  time  of  that  sale  and 
until  about  the  7th  of  July  1820,  and  John 
C,  Lcc'b  conveyance  to  the  plaintiff  Jane 
L.  Chapline, — the  bill  proceeded  to  charge, 
that  by  the  said  conveyance  from  John  C. 
Lee  (who  was  stated  to  have  since  died) 
Jane  L,  Chapline  became  entitled  to  all  his 
interest  in  the  real  estate  of  his  father,  in- 
cluding the  two  lots  in  Wheeling;  that  the 
authority  to  sell  those  lots,  conferred  upon 
Linsley  by  the  deed  of  August  1811,  was  s 
personal  trust,  which  he  could  not  right- 
fully delegate,  and  which,  after  his  death, 
could  not  rightfully  be  executed  withoni 
the  aid  and  decree  of  a  court  of  equity 
consequently,  the  sale  of  them  by  his  exec 
utora  having  been  made  without  such  aid 
and  decree,  the  plaintiffs  may  right- 
346  fully  insist  that  the  same  *be  set 
aside  and  annulled:  that  the  said 
lots  are  exceedingly  valuable,  and  are  in 
reality  worth  several  thousand  dollars  more 
than  the  price  at  which  they  were  sold. 
The  prayer  was,  that  Caldwell  might  be 
decreed  to  reconvey  the  lots  to  the  plain- 
tiffs, upon  such  reasonable  terms  as  should 
seem  just,  in  order  that  a  resale  might  take 
place  under  the  directions  of  the  court;  and 
for  general  relief, 

Caldwell,  in  his  answer,  stated,  that  at 
the  time  he  purchased  the  lots  from  Steen- 
rod, paid  his  purchase  money,  and  received 
his  conveyance,  he  had  no  knowledge  of 
any  defect  whatever  in  the  title,  or  of  the 
pretended  equity  of  the  complainants:  that 
Chapline  knew  of  his  intended  purchase, 
and  neither  made  any  objection  to  it,  nor 
intimated  that  he,  or  any  one  else,  had  any 
claim  to  the  property.  The  answer  of  this 
respondent  set  forth  the  several  facts 
(already  detailed)  that  Alexander  Caldwell 
had  acquired  the  interest  of  Adams  and 
wife  and  of  John  C.  Lee,  before  the  sale 
made  by  the  executors  of  Linsley ;  that 
said  CAldwell  and  the  plaintiff  Chapline 
were  both  present  at  the  sale,  assented  to 
it,  and  received  the  surplus  proceeds — 
Caldwell    the    shares   of   mrs.    Adams   and 


John  C.  Lee,  and  Chapline  those  of  bis 
wife  and  mrs.  Hughes;  that  the  property 
produced  its  full  value ;  that  Chapline  and 
his  wife  had  been  residing  in  Wheeling  and 
its  immediate  vicinity,  ever  since  the  sale 
by  Lineley's  executors,  and  mrs.  Hughes 
residing  with  them  ever  since  the  death  of 
her  husband  in  1820;  thatChapline  wasone 
of  the  justices  who  took  mrs.  Steenrod's 
acknowledgment  and  privy  examination; 
and  that  the  respondent  had  made  expensive 
improvements  on  the  property.  These 
improvements,  the  answer  alleged.were  to 
the  value  of  7000  dollars;  and  though  Chap- 
line, his  wife,  and  mrs.  Hughes  were  in  a 
situation  to  see  the  lots,  and  did  see  them, 
almost  constantly  while  the  improvements 
were    in     progress,    yet    they    stood 

347  quietly  by,  making   no  objection  'to 
the  improvements,    and   no   claim   to 

the  lots;  and  with  full  knowledge  of  all  the 
facts  relative  to  their  pretended  rights,  bad 
slept  over  those  rights  for  seventeen  years. 
Respondent  insisted  that  his  equity  was 
superior  to  any  possessed  by  the  complain- 
ants; that  he  had  also  the  legal  title;  and 
consequently  that  his  enjoyment  of  the 
property  ought  in  no  manner  to  be  dis- 
turbed. 

Steenrod  answered,  referring  to  and 
adopting  the  answer  of  his  codefendant 
Caldwell.     No  answer  was  put  in  by  Adams 

"f  o  the  answers  of  Caldwell  and  Steenrod, 
the  plaintiffs  replied  generally. 

Pending  the  suit,  mrs.  Chapline  died, 
and  the  cause  was  revived  in  the  names  of 
Jane  L.  Chapline  and  others,  her  children 
and  heirs  at  law. 

John  C.  Lee's  assignment  of  his  interest 
in  the  two  lots  to  Alexander  Caldwell,  was 
produced  and  tiled  asevidence  in  the  cause. 
It  is  under  seal,  and  bears  date  the  20th  of 
April  1817.  Much  of  the  testimony  taken 
related  to  the  point  whether  John  C.  Il*ee 
had  attained  his  age  of  twenty-one  years 
at  the  date  of  that  instrument.  It  seemed 
probable  that  he  had  not;  although  he  mnst 
have  attained  full  age  in  the  course  of  the 
same  year.  But  it  appeared  that  In  August 
1826  he  was  in  Wheeling,  and  had  a  settle- 
ment at  that  time  with  Alexander  Caldwell. 
Several  receipts  given  by  him,  for  differ- 
ent sums  of  money  paid  him  by  Caldwell, 
were  produced  and  proved.  All  of  them  are 
dated  in  August  1826.  One  of  them  ts  for 
money  paid  on  account  of  his  "share  of  the 
proceeds  of  the  two  lots  on  the  main  street 
in  Wheeling,  now  owned  by  James  Cald- 
well:" and  another,  dated  some  days 
afterwards,  is  "in  full  of  all  claims  and 
demands." 

The  cause  was  heard  the    13th    of  June 

1837;    when  the  court   decreed,    that   as    to 

the    plaintiff  Ann   Maria  Hughes,  and  also 

as  to  the  plaintiff  Jane   L.    Chapline 

348  so   "far    as    she    claimed    under    the 
deed  from  John  C.    Lee,    the   bill    be 

dismissed  with  coats.  But  the  court,  being 
of  opinion  that  the  executors  of  Linsley 
had  no  authority  to  sell  the  lots  in  the  bill 
mentioned,  and  that  the  heirs  of  Sally  Ann 
Chapline  were  not  barred,  by  lapse  of  time 
or  otherwise,  of  their  claim  to  redeem  their 
undivided  fourth  part  of  the  said  lots,  or  to 
have  the  benefit  of  *  resale, — decreed  that 


It  LEIOH  HOGSESV 

the  cause  be  referred  to  a  commissioner,  foi 
accoanta  to  be  taken  of  the  debt  and  in- 
terest secured  by  the  trust  deed  to  Linsley  ^ 
of  the  rents  and  promts  of  the  lots  since  the 
sale  by  LinsIey'B  executors,  and  by  whom 
received, — charg-ing-  the  same  with  the 
taxes,  insurance,  and  other  charges  on  tht 
property,  necessarily  and  properly  paid  01 
incurred,  and  with  the  value  of  the  perma- 
nent  improvements  made  upon  the  said 
property;  and  of  the  moneys  received  of 
Linsley's  executors  by  Josiab  Chapline,  on 
behalf  of  himself  ^nd  his  wife:  all  which 
the  commissioner  was  directed  to  report, 
in  order  to  a  final  decree- 
On  the  several  petitions  of  Ann  Maria 
Hug-hea  and  James  Caldwell,  appeals  were 
allowed  them  respectively  from  the  decree. 
Price,  for  the  appellant  Ann  Maria 
Hughes,  and  the  appellees  the  heirs  of 
Sally  Ann  Chapline. 
Johnson,  for  James  Caldwell. 
TUCKER.  P.  Some  of  the  points  which 
have  been  argued  at  the  bar  do  not  fall 
within  the  view  that  I  have  deemed  proper 
to  take  of  the  rights  of  the  parties:  I  have 
therefore  not  intimated  any  opinion  upon 
them.  A  short  statement  will  best  present 
the  point  on  which  I  consider  these  cases 
as  turning. 

In  1809,  John  Lee  conveyed  the  lots  ta 
question  to  Alexander  Caldwell,  to  secure 
certain  debts.  In  1811  he  conveyed  the 
same  lots  to  Noah  Linsley,  another  trustee, 
to  secure  other  debts.  Lee  died  in 
^9  1814,  and  Linsley  *in  the  same  year. 
Linsley  by  his  will  devised  these  lots 
to  his  executors  Sprigg  and  Zane,  with 
power  to  ex"cute  the  trust.  This  authority 
I  take  to  be,  beyond  question,  void.  In 
1818,  the  persona  entitled  to  the  equity  of 
redemption  in  this  property  were  A.  Cald- 
well for  one  half,  mrs.  Chapline  for  one 
fourth,  and  mrs.  Bug-hea  for  one  fourth. 
In  that  year,  the  creditors  having  applied 
to  Sprigg  to  proceed  with  the  sale,  he  and 
hia  coexecutor  did  so.  The  lots  were 
bought  by  Steenrod  at  2470  dollars;  a  full 
price,  as  is  clearly  proved.  The  sale  waa 
assented  to  by  A.  Caldwell,  repreaeating 
one  half,  and  Josiah  Chapline  the  husband 
of  Sally  Ann,  who  represented  one  fourth. 
Mrs.  Hughes,  representing  the  remaining 
fourth,  was  covert  and  out  of  the  state. 
After  the  sale,  and  payment  of  the  debts, 
A.  Caldwell  received  one  half  of  the  bal- 
ance, and  Josiah  Chapline  received  the 
other  half,  on  account  of  his  wife  and  mrs. 
Hughes. 

On  this  simple  state  of  facts  certain  ques- 
tions arise,  the  answers  to  which  must 
decide  the  cause.  Had  the  executors  the 
title  to  the  property  in  them  by  the  de- 
vise? Unquestionably:  whether  they  had 
the  power  and  authority  of  trustees  or  not, 
the  title  clearly  passed  to  them  by  the  will. 
Had  the  creditors  a  right  in  any  way  to 
enforce  a  aale?  Without  doubt :  they 
might  have  filed  a  bill  of  foreclosure;  and 
that  was  the  regular  mode  in  which  they 
should  have  proceeded.  The  sale  by  the 
executors  was  certainly  irregular  and  unau- 
thorized by  the  deed.  But  though  unau- 
thorized and  irregular,  will  the  court,  even 
npon  the  application  of  infants  and  femes 
covert  who  have  been  guilty  of  no  default. 
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set  it  aside  under  the  circumstances  of  this 
case?  I  think  not.  The  creditors  had  a 
right  to  enforce  the  trust.  Under  a  false 
impression  of  the  law,  they  apply  to  the 
trustee's  executors  to  sell.  The  person 
representing  one  half  the  equity  of  redemp- 
tion assents  to  the  sale,  under  the  like  im- 
pression ;  and  the  tenant  by  curtesy  of 
another  fourth  does  the  same.  The 
350  trustees  proceed ;  *the  sale  is  fairly 
made;  a  full  price  is  obtained;  the 
purchaser  pays  up  his  money ;  it  tascattered 
by  distribution  among  the  creditors,  and 
the  owners  of  the  equity  of  redemption  ; 
and  the  sale  is  in  effect  ratified  by  the 
repreaentative  of  one  half,  by  the  receipt 
of  his  portion  of  the  surplus,  and  by  the 
husband  of  the  representative  of  another 
fourth,  by  the  receipt  of  her  portion. 
Since  these  transactions,  sixteen  years 
roll  by  without  abjection:  another  person 
(James  Caldwell)  purchases  of  the  bidder 
at  the  sale,  pays  up  his  money,  and  builds 
largely  on  the  property,  which  has  been 
thus  greatly  increased  in  value,  not  only 
by  the  natural  rise  in  a  growing  city,  but 
by  actual  and  expensive  improvements. 
Will  a  court  of  equity  unravel  all  that  has 
been  done,  and  decree  a  new  sale,  merely 
because  of  the  Irregularity ;  an  irregularity, 
a,  of  which  the  best  counsel  of  the  day 
em  in  no  wise  to  have  been  aware?  This 
the  true  question  to  be  decided. 
That  a  court  of  equity  would  not  be  dis- 
posed to  realize  the  dreams  of  profit  which 
probably  gave  rise  to  this  suit,  seems  clear 
from  the  course  it  has  pursued  in  yet 
stronger  cases.  The  complainants  can 
upon  no  principle  be  entitled  to  recover  the 
valuable  improvements  which  have  been 
made  upon  the  property  by  the  purchasers, 
in  the  confidence  of  title,  and  before  any 
intimation  of  claim  on  the  part  of  Lee's 
representatives.  In  Southall  v.  M'Keand 
&  others,  1  Wash.  336,  the  claim  of  Southall 
made  known  to  M'Keand,  but  be  insti- 
tuted no  suit  to  enforce  it,  till  M'Keand  had 
placed  improvements  to  ten  times  the  value 
on  the  lot.  The  court  decided  he  should 
.only  have  the  value  at  the  time  M'Keand 
purchased,  which  was  directed  to  be  ascer- 
'ned  by  a  jury.  They  said,  it  was  unrea- 
nable  he  should  in  equity  avail  himself 
of  the  increased  value  produced  by  his 
own  delay,  since  M'Keand  had  a  right  to 
suppose,  from  that  circumstance,  that  he 
had  deserted  his  claim.  So  in  onr 
case.  A  sale  was  made,  of  the 
'validity  of  which  no  one  doubted. 
There  was  no  mala  fides  in  the  trus- 
tees, the  purchaser,  or  the  vendee  of  the 
purchaser.  All  parties  sui  juris  had  acqui- 
esced in  the  transaction.  The  defendant 
Caldwell  held  the  property  for  eight  years 
before  he  began  his  improvements.  No 
pretence  of  title  was  set  up.  He  then 
proceeded  to  build,  while  the  parties  su) 
juris  silently  looked  on.  It  would  indeed 
be  unreasonable  that  they  should  now  avail 
themselves  of  the  increased  vslue  produced 
by  their  own  conduct,  since  Caldwell  had 
a  right  to  suppose  that  they  had  no  claim 
to  the  property,  or  that  they  had  abandoned 
it.  And  here  let  it  be  observed,  that  the 
time  from  which  abandonment  is  presumed 
is  not  governed  by   the  rules  which  prevail 
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as  to  an  equitj  of  redemption.  Twenty 
years  are  not  necessary  to  justify  the  pre- 
sumption  of  abandonment.  It  depends  upon 
the  acts  of  the  parties,  and  the  circum- 
stances  of  the  case;  and  it  might  in  thii 
case  well  have  been  presumed  by  Caldwell, 
from  the  acquiescence  of  all  the  parties 
interested  who  were  sui  juris,  and  of  the 
natural  protector  of  the  only  party  who  was 
not.  See  the  remark  of  judge  Cabell  in 
Cresap  v.  M'l^an  &  al.,  S  Leigh  391,  and 
the  cases  there  cited  by  him. 

The  case  of  Pierce's  adm'r  Ac.  v.  Trigg's 
heirs,*  decided  at  the  last  term,  affords  an- 
other instance  of  a  similar  description.  In 
that  case  an  irregular  sale  had  been  made, 
and  the  parties  interested  were  infanta  at  the 
time  of  the  sale.  They  sought  a  resale.  The 
court  refused  it;  but  as  there  was  no  proof 
that  the  price  was  a  full  price,  it  directed  a 
valuation  to  be  made  of  what  the  property 
was  worth  at  the  time  of  the  sale,  and  the 
excess,  if  any.  over  the  price  for  which  it 
had  sold,  to  be  paid  to  the  claimants. 

Pursuing  the  principle  of  these  cases, 
then,  it  is  very  clear  that  the  plaintiffs  can 
have  no  benefit  of  the  improvements  made 
by  Caldwell.     Their  only   pretence  of  claim 

is  to  the  value  of  tI}elots. 
352  *In  considering  this  pretension,  let 

us  recur  again  to  the  fact  that  the 
creditors  had  a  right  to  have  the  sale  made 
in  1818;  that  all  the  parties,  then  sui  juris, 
approved  it;  that  a  general  mistake  pre- 
vailed among  all  concerned,  as  to  the  powers 
of  the  executors  to  sell;  that  every  thing 
was  fairly  conducted,  and  that  the  trust 
property  commanded  a  full  and  fair  price. 
Ought  a  court  of  equity  now  to  set  aside 
the  sale,  and  direct  a  resale,  or  ought  it 
even  to  direct  an  enquiry  as  to  the  value  of 
the  property  in  1818,  in  the  expectation 
that  upon  such  valuation  the  plaintiffs 
might  get  something  more?  I  think  not. 
When  that  has  been  done  which  ought  to 
have  l>een  done,  though  not  precisely  in  the 
manner  it  ought  to  have  been  done, 
equity  should  not  intertere.  The  claimants 
themselves  have  no  equity,  and  never  had 
any.  They  have  sustained  no  injury,  and 
without  that  they  can  have  no  equity.  Had 
a  bill  of  foreclosure  been  filed,  a  court  of 
chancery  Trould  have  decreed  a  sale  in  1818. 
It  would  have  appointed  a  commissioner,  or 
the  executors  themselves,  to  sell ;  and 
most  probably  the  latter,  as  they  were  lia- 
ble to  no  exception,  and  the  title  was  in 
them.  If  so,  precisely  that  has  been  done, 
which  the  court  would  have  ordered  to  be 
done;  and  therefore  it  must  be  taken  to 
have  been  well  done.  For  what  a  trustee 
(and  such  the  executors  were)  is  compel- 
lable to  do  by  suit,  he  may  do  without  suit. 
2  Fonb.  Eq.  17£.  There  is  then  no  motive 
for  the  action  of  a  court  of  equity.  On  the 
other  hand,  there  is  the  strongest  motive  for 
its  not  acting;  for  it  cannot  bring  back 
the  year  1818.  Its  only  proper  power  would 
be  to  do  now  what  should  have  been  done 
then.  But  that  it  cannot  do,  because  it 
cannot  Carry  itself  back  to  the  dale  at 
which  the  creditors  had  a  right  to  have  a 
sale.  If  indeed  the  property  had  been  sac- 
rificed,   measures  might   be  taken,    as  in 
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Pierce's  adm'r  Ac.  v.  Trigg's  heirs,  and  in 
White  v.  Atkinson,  2  Wash.  94.  to  ascertain 

the  proper  redress.     But  the   proof  is 
353      ample  that  the  sale  ''was  fair  and  the 

price  full,  and  indeed  there  is   no   al- 
legation to  the  contrary. 

It  remains  but  to  refer  to  the  case  of 
Taliaferro  v.  Minor,  1  Call  524,  to  show, 
that  though  a  sate  by  trustees  has  not  been 
made  in  strict  pursuance  of  a  power,  and 
though  the  parties  complaining  were  in- 
fants when  it.  took  place,  a  court  of  equity 
will  not  set  it  aside,  if  every  thing  was 
fair,  notwithstanding  a  loss  has  accrued  to 
the  infant  parties  interested  in  the  trans- 
action. It  may  be  regarded,  I  think,  as 
sustaining  the  position,  that  if  a  sale  be 
made  by  trustees  when  it  ought  to  have 
been  made,  and  if  it  be  fairly  made  and  for 
a  full  price,  a  court  of  equity  will  not  in- 
terfere with  it,  even  at  the  instance  of 
infants,  though  the  trustees  may  not' 
strictly  have  pursued  their  authority.  Thi» 
appears  to  me  sound  doctrine,  and  decisive 
of  these  cases. 

The  result  is,  to  affirm  the  decree  in 
Hughes  V.  Caldwell,  and  reverse  it  and  dis- 
miss the  bill  in  Caldwell  v.  Chapline's 
heirs. 

The  other  judgles  concurred.  In  Hughes 
V.  Caldwell,  decree  affirmed :  in  Caldwell 
v.  Chapline's  heirs,  decree  reversed  and  bill 
dismissed.  

"The  Fire  and  Marine  Insurance  Com- 
pany of  Wheeling  v.  Morrison. 


is  Insured  acal Da t  fire,  by  a  policy  contalnlas  a 
provlBion  ibat  It  Is  to  bave  do  effect  If  assltraed. 
unlcBS  [be  aaalsumeatbe  allowed  by  tbe  iDsorance 
company.  The  owner  aod  assured  makes  a  writ- 
ten cODtracL  by  wblcb  he  MTrees  to  sell  to  A.  tlie 
house  with  the  lot  OD  which  It  stands,  and  A. 
asrees  to  procure  aod  aaslsu  to  tbe  vendor  the 
boDd  of  a  third  person  for  the  purchase  money, 
and  to  execute  a  taorX^(ige  on  tbe  property 
for  necarias'   the   paymeut  ;  the 


to  Sell  losurwt  Property— Rlaht  ol  VcHtor 
Recover  on  Policy  Where  Property  Dartroyad 
before  Cootrsd  Perforiied.— In  MacCutcheon  v. 
iDgrabanl.  82  W.  Va.  a».  »  S.  B.  Bep.  tK.  It 
la  aald:  "lu  Wood  on  Fire  losuranec.  p.  568. 
i  S30.  we  and  that  'a  mere  contract  to  sell 
property  covered  by  luHurance,  even  though  the 
Insured  has  bouud  btmaelf  to  convey  upoD  the 
performauce  of  certain  confllUona,  doee  not  aflect 
the  validity  or  the  policy:  and  It  a  lose  occurs  be- 
fore the  conditions  are  performed  a  recovery  may 
Had  by  the  Insared.  even  tboush  the  conditions 
BDbaeqneDtly  performed  :  aod,  If  it  waaarreed 
L  the  policy  should  be  asalsned  to  tbe  par- 
chaser,  the  Judrment  will  Inure  to  bis  beneSi- 
Nelther  will  a  condlUonal  trausfer  of  property 
avoid  the  policy,  bat.  If  tbe  iDsured  parts  with  all 
hla  Interest  In  the  property,  tbe  policy  ceaaes  to 
be  operative.'  See,  also,  S  Bart.  Cb.  Pr.  p.  818.1  aw  : 
also,  Iniuz-atKi  Co.*.  Morriion.  II  Ltial>3&t,"  See  also. 
monocrapblc  note  on  "iDauraace.  Plre  aud  Marine" 
appended  to  Hatual.  etc..  Soc  v,  Holt.  WQratt,  eiS. 


fulDlled  on  A.'apart  wlcbiD  the  i 
to  perform  hia  contract  wltbln  the  moDth  :  and 
Dve  daTB  afterwarda.  and  while  It  1b  atlll  naper- 
formed.  [be  bonse  in  consamed  by  Qre.  Tbe  con- 
tract la  Bubaeuneatly  carried  into  effect  by  the 
parties.  loan  action  by  tbe  vendor  against  the  In- 
■arance  company  to  recover  the  Talne  of  tbe 
bouse,  the  parties  to  tbe  mlc  In  addition  to  the 
foresolnir  f&cts.  asree,  ibat  both  before  and  after 
the  eiecutlon  of  the  written  contract  (or  tbe  aale 
of  the  premises.  It  was  agreed  by  parol  between 
the  vendor  and  vendee,  that  the  former  should 
assisn  the  policy  of  asaarance  to  the  latter : 
reaerrlDC  bowever  the  question  of  law,  whether 
tpe  said  parol  asreement  can  be  admitted,  either 
as  a  dlallnct  contract,  or  for  tbe  purpoec  of  affect- 
Ins  the  terms  of  tbe  written  contract  of  sale. 
Beu>.  tbe  plaintiff  Is  entlUed  to  recover,  notwlth. 
atandlns  the  contractor  aale.  and  tbe  aubseu  neat 
performance  of  it  ;  I.  becaaae  th«  parcbaser.  It 
aned  In  equity  lor  speclBc  execution,  might  have 
aet  up  tbe  parol  aeceement  to  asalsn  the  policy, 
and,  tbereby  entitled  blmaelf  to  an  abatement 
for  tbe  loss  of  tbe  house  ;  S,  becanae.  by  tbe  atlpu- 
latlon  for  a  mortcace.  tbe  plaintiff  retained  an 
Insurable  lutereit  in  the  premises,  which  gave 
him  an  Immediate  licbt  of  action  against  tbe 
Insurance  company   uion   tbe   happening  of  tbe 

Joseph  Horriaon  brought  an  action  on  the 
case,  in  the  circuit  anperior  court  of  Ohio 
(wuntj,  against  the  preeidetit  and  direct- 
ors of  the  fire  and  marine  insurance 
355  *conipanj  of  Wheeling,  to  recover  tiie 
value  of  a  house  insured  by  the  plain- 
tiff with  the  defendants,  and  subsequentlj 
consumed  by  tire.  Issues  being  made  up  on 
the  pleas  of  non  assumpsit  and  pajment, 
the  parties  stated  and  agreed  the  following 
case  for  the  judgment  of  the  court. 

1.  That  on  the  9th  of  August  1832,  the 
defendants  executed  to  the  plaintiff  a  pollcj 
of  insurance  for  one  year  on  a  certain 
dwelling  house  in  Wheeling,  and  some 
furniture  therein,  which  policy  is  agreetl  in 
hKC  verba,  and  c»)ntaina  among  others  the 
following  provisions:  "that  the  capital 
Btock.  estate  and  securities  of  the  company 
shall  be  liable  to  pay,  make  good,  and  sat- 
isfy unto  the  said  insured,  bis  heirs,  exec- 
utors, adtninistrators  or  assigns,  all  such 
damages  or  loss  which  shall  or  may  happen 
by  fire  to  the  house  and  furniture  above 
mentioned,"  within  the  year,  "not  exceed- 
ing in  the  whole  the  sum  of  1000  dollars, 
according  to  the  amounts  as  above  men- 
tioaed,"  (that  is  to  say,  500  dollars  for  the 
house,  and  500  dollars  for  the  furniture) 
"unless  the  said  company  shall,  within  five 
days  after  the  proof  of  such  damage  or  loss 
of  the  building  aforesaid  insured,  give  di- 
rections for  putting  the  same  into  as  good 
a  state  of  repair  as  the  same  was  before  the 
injury  by  fire,  or  make  good  the  loss  or 
damages  by  payincr  therefor;"  with  a  sim- 
ilar provision  for  replacing  or  paying  for 
the  furniture,  in  case  of  loss  or  injury  by 
fire :  that  the  damagres  should  be  paid  ac- 
cording to  an  estimate  to  be  made  by  arbi- 
trators indifferently  chosen:  that  the  tiouse 
should  not  be  occupied  for  certain  purposes 
deemed  hazardous :  and  that  the  policy 
•honld  have  no  "force  or  effect  if  assigned, 
nnless  such  assignment  be  made  within 
thirty  days  after  the  transfer  of  the  prop- 
erty, and  allowed  by  the  company  agreeable 
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falls   to  article  10,   of    the  proposals  annexed;' 


which  article  is  in  these  words:  "The  pol- 
icy   may    always  be  transferred,    provided 

such  transfer  be  endorsed  upon  the 
356      •policy,  and  brought  to  the  office  for 

approval  within  thirty  days  from  the 
date  thereof,  otherwise  the  premium  shall 
be  considered  as  sunk  for  the  benefit  of  the 


2.  That  the  policy  waa  renewed  from  time 
to  time  until  the  16th  of  March  1836,  when 
it  waa  again  renewed  for  one  year  from 
that  date  on  the  building  alone,  to  the 
amount  of  700  dollars,  at  which  time  the 
plaintiff  waa  seized  of  the  premises  in  fee, 
and  the  house  was  north  700  dollars. 

3.  That  the  premiums  of  insurance  were 
paid  by  the  plaintiff  to  the  defendants. 

4.  That  on  the  5th  of  May  1836,  the  housa 
was  consumed  by  Rre,  without  any  fraud 
on  the  part  of  the  plaintiff,  who  gave  due 
notice  and  satisfactory  proof  thereof  to  the 
defendants,  and  performed  all  the  condi- 
tions precedent  which  were   Incumtwnt  on 

5. 'That  on  the  11th  of  April  1836,  the 
plaintiff  entered  into  an  article  of  agree- 
ment under  seal,  with  a  certain  Austin 
Peay,  for  the  sale  of  the  house  insured  and 
the  lot  on  which  it  stood,  which  agreement 
is  set  forth  in  haec  verba,  and  is  to  the  fol- 
lowing effect:  That  the  plaintiff  Morrison 
had  sold  to  Peay  the  house  and  lot  afore- 
saiil,  with  other  property,  for  which  Peay 
had  paid  ten  dollars  in  hand,  and  agreed 
to  deliver  to  Morrison,  duly  transferred, 
the  bond  of  John  M.  Clark  for  12000  dollars, 
payable  five  years  after  the  1st  of  April 
1836,  and  bearing  interest  payable  half 
yearly  from  its  date,  and  also  to  invest 
Morrison  with  all  the  security  attached  to 
the  bond  aforesaid,  and  to  give  him,  as 
additional  security  for  the  payment  thereof, 
a  mortgage  upon  two  lots,  (one  of  them 
being  that  on  which  stood  the  building  in 
question);  all  of  which  covenants  on  the 
part  of  Peay  were  to  be  done  and  performed 
in  the  same  month  of  April:  and  that  upon 
the  aelivery  of  the  bond  and  security  afore- 
said, Morrison  was  to  execute  and  deliver 
to  Peay  a  good  and    sufficient   deed   in    fee 

simple,  with  general  warranty. 
357         *6.  That  at  the  time  when  the  house 

was  consumed  by  fire,  Clark,  who  had 
been  absent  for  some  time  before,  and 
continued  ab&ent  for  some  time  afterwards, 
had  not  executed  the  bond  which  was  to  be 
delivered  in  payment,  and  Peay  had  not 
complied  with  the  terms  of  the  said  agree- 
ment; but  that  afterwards  the  said  agree- 
ment waa  carried  into  effect  by  the 
assignment  of  Clark's  bond,  and  the  execu- 
tion of  a  deed  from  Morrison  to  Peay,  who 
had  ever  since  been,  and  was  still,  in  posses- 
sion of  tlie  premises. 

7.  That  at  the  time  of  the  bargaining 
between  Morrison  and  Peay  for  the  said 
property,  it  was  agreed  by  parol  between 
them,  that  possession  was  to  be  delivered  to 
Peay  at  the  time  Clark's  bond  should  be 
assigned  to  Morrison,  and  that  Peay  was  to 
ret^eive  the  rents  from  the  lat  of  April 
1836,  provided  the  contract  on  his  part  was 
carried  into  effect:  that  it  was  also  agreed 
by  parol  between  Peay  and  Morrison,  both 
before  and  after  the  execution  of  the  writ- 
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tea  agreement,  that  the  policy  of  SBsurance 
was  to  be  transferred  and  assicned  by  Mor- 
rison to  Peay.  But  the  question  of  law 
was  reserved,  whether  the  said  parol  con- 
tracts can  be  admitted,  either  as  distinct, 
inilependent  contracts  between  Morrison 
and  Peay,  or  for  the  purpose  of  affecting 
in  any  way  the  terms  of  the  said  written 
agreement. 

a.  That  no  objection  to  the  form  of 
the  action  was  to  be  taken  :  and  if,  upon  the 
facta  above  stated,  the  law  was  far  the 
plaintiff,  judgment  should  be  rendered  in  his 
favour  for  1700  dollars,  with  interest  from 
the  loth  of  May  1836  till  paid;  and  if  the 
law  was  for  the  defendants,  judgment 
should  be  rendered  for  them. 

The  circuit  court  held  that  the  law  upon 
the  case  agreed  was  for  the  plaintifF,  and 
rendered  judgment  in  his  favour  for  the 
damages  and  interest  agreed  as  aforesaid, 
and  his  costs  of  suit.  To  which  judgment, 
on  the  petition  of  the  defendants,  a  superse- 
deas was  allowed. 

358  "Johnson,    for  plaintiffs  in    error. 
Every    sort    of    insurance,      whether 

marine,  against  lire,  or  upon  lives,  is  a 
mere  contract  of  indemnity.  Blackstone 
(2  Bl.  Comm.  458,)  defines  a  policy  of  in- 
surance as  "a  contract  between  A.  and  B. 
that  upon  A's  paying  a  premium  equivalent 
to  the  hazard  run,  B.  will  Indemnify  or 
insure  him  a>rainst  a  particular  event." 
The  demand  of  the  assured  is  restricted  to 
the  amount  of  damnification  as  it  really  is 
at  the  time  of  action  brought,  and  where, 
npon  the  whole  event,  no  damage  has  been 
sustained,  he  can  recover  nothing.  God- 
sal  and  others  v.  Boldero,  9  East  72;  Ham- 
ilton V.  Mendes,  2  Burr.  1198,  1210; 
Bainbridgev.  Neilson,  10  East  329;  Khine- 
lander  v.  Ins.  Co.  of  Pennsylvania,  4 
Cranch  29.  Upon  thia  principle  depend  the 
decisions  that  a  party  effecting  a  double  or 
triple  insurance  can  only  recover  the 
amount  of  his  loss,  and  if  he  sues  one 
insurer  for  the  whole  and  recovers,  that 
insurer  may  compel  the  others  tocontribute 
their  proportional  parts.  Ellis  on  Insurance 
and  Annuities  13,  citing  Newby  v.  Kead,  1 
Bla.  Rep.  416;  Kogers  v.  Davis,  Beawes' 
Lex  Mercat.  242,  and  Davis  v.  Gildart, 
Beawes  ubi  supra.  The  engagement  of 
insurers  against  fire  is  more  strict  and 
confined  than  any  other:  it  is  an  undertak- 
ing "to  indemnify  the  insured  against  any 
loss  or  damage  which. he  may  sustain  from 
fire,  within  a  limited  time,  in  respect  to 
certain  property."  2  Selw.  N.  P.  1056; 
Ellis  on  Ins.  and  Annuities  I,  2  Marsh, 
on  Ins.  784;  3  Kent's  Comm.  370.  Tht 
party  insured  must  have  an  interest  oi 
property  at  the  time  of  insuring,  and  ai 
the  time  the  fire  happens;  and  the  contraci 
extends  only  to  him,  and  does  not  pass  tc 
his  assignee  or  vendee,  without  the  consent 
of  the  insurers.  Sadlers'  Company  v.  Bad- 
cock  and  others,  2  Atk.  5S4;  Lynch  v.  Dal- 
zell,  4  Bro.  P.  C.  (Tomlins'a  edi.)  431; 
Graves  et  al.  v.  Boston  Mar.  Ins.  Co.,  2 
Cranch  419;  Dnmaa  v.  Jones,  4  Mass.  Kep. 
647;  Pearson  v.  Lord,  6  Mass.  Rep.  81. 
Now  in   this  case,  before  the   honse 

359  "was  consumed  by  fire,  Morrison  had 
sold  and  transferred   to  Peay   all  his 

estate  in  the  property  by  a  written  contract. 
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and    thenceforth   the  premises  were  at  the 


risk  of  the  purchaser.  1  Sugden  on  Vend- 
ors, ch.  4,  I  1,  p.  171.  NotwithstandinB 
the  destruction  of  the  house  by  fire,  equity 
would,  at  the  instance  of  Morrison,  have 
decreed  a  specific  execution  of  the  contract 
by  Peay.  1  Sugden  on  Vend.  277;  Paine 
V.  Meller,  6  Ves.  349;  Spurrier  v.  Hancock, 
4  Ves.  667 ;  Harford  t.  Furrier.  1  Madd.  C. 
K.  532;  White  v.  Nntt,  1  P.  Wms.  62.  Aa 
to  the  parol  agreement  to  assign  the  policy 
of  assurance,  that  fact  must  be  taken  to 
have  bebn  introduced  into  the  case  agreed 
at  the  instance  and  by  the  agency  of  Mor- 
rison ;  it  obviously  forms  no  part  of  the 
defendants'  case.  The  question  as  to  its 
legal  effect  l>eing  expressly  reserved,  it 
is,  Hs  to  the  defendants,  no  more  than  a 
simple  admission  that  such  a  parol  agree- 
ment was  made  between  Morrison  and  Peay, 
under  protest  that  the  fact  la  wholly  imma- 
terial in  point  of  law.  And  so,  in  truth, 
it  is:  for  upon  a  bill  filed  by  Morrison 
against  Peay  to  have  the  written  dontract 
of  sale  specifically  enforced,  Peay  could  not 
have  availed  himself  of  this  parol  stipnla- 
tion  by  way  of  defence.  Omerod  v.  Hard- 
man,  5  Ves.  722.  Neither  could  he  avail 
himself  of  it  as  a  distinct,  substantive 
agreement,  by  an  action  against  Morrison 
for  failing  to  assign  the  policy;  because, 
to  such  an  action,  Morrison  might  well  an- 
swer that  the  failure  proceeded  from  Peay's 
own  default,  in  not  performing  his  contract 
for  the  purchase  of  the  property  within 
the  time  agreed  upon,  that  performance 
being  the  sole  consideration  of  Morriaon's 
engagement  to  assign  the  policy.  In  every 
view,  therefore,  Morrison  was  without 
interest  in  the  property  at  the  time  of 
the  fire;  and  as  it  appears  that  Peay  has 
since  performed  his  agreement,  no  damage 
can  have  resulted  to  Morrison  from  the 
destruction  of  the  building  insured.     This 

is  further  manifested  by  that  prOTi- 
360      sion  of  the  policy  'which    reserves  to 

the  insurance  company  the  option  of 
rebuilding  the  premises  destroyed;  for  if 
they  had  elected  to  rebuild,  they  would 
either  have  had  no  right  to  enter  upon  the 
land  for  that  purpose  after  the  sale  to 
Peay,  or  (supposing  the  sale  did  not  de- 
prive them  of  such  right)  the  benefit  of  the 
new  building  would  in  no  manner  have 
enured  to  Morrison,  but  exclusively  to  Peay. 
Morrison,  then,  having  parted  with  his 
interest  before  the  fire,  and  having  sus- 
tained no  damage,  cannot  maintain  the 
action  for  his  own  benefit;  and  he  cannot 
maintain  it  for  the  benefit  of  Peay,  because 
the  defendants  have  never  contracted  to 
insure  Peay,  and  the  contract  of  insurance, 
both  upon  general  principles  and  by  its 
express  terms,  was  not  assignable  without 
their  approval.  To  sustain  the  action  for 
Peay's  benefit  would  be,  in  substance,  to 
convert  an  executory  contract  to  assign, 
into  an  actual  assignment  as  between  the 
contracting  parties,  and  then  to  enforce 
such  assignment  against  the  insurance 
company  though  they  have  never  assented 
to  it. 

Price  for  defendant  in  error.  Morrison, 
at  the  time  of  the  fire,  was  in  possession  of 
the  premises,  and  held  the  legal  title,  not* 
withstanding  his  executory  contract  for  the 
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Bale  of  them  to  Peaj ;  and  he  tcbh  the  legal 
owner  of  the  policy  of  insurance,  notwith- 
Htanding  his  executory  contract  for  the 
aBsigrnmeat  of  that  also  to  Peay.  Qe  U 
therefore  legally  competent  to  maintain  this 
action ;  and  the  court  of  law,  which  regards 
legal  rights  only,  cannot  properly  enquire 
into  the  equities  between  Peay  and  Mor- 
riaon,  arising  out  of  their  contract  for  the 
sale  and  purchase  of  the  property. 
Whether  Peay  was  compellable  in  equity  to 
perform  his  agreement  of  purchase  without 
any  abatement  for  the  value  of  the  house 
destroyed;  whether,  if  he  has  voluntarily 
performed  that  agreement  without  such 
abatement,  he  has  any  demand  against 
Morrison  in  respect  of  the  contract  to 
assign  the  policy  ;  and  whether  Mor- 
36t  rison  is  now  'auinfr  the  insurance 
company  for  the  benefit  of  Peay, — are 
enquiries  wholly  foreign  to  the  present 
case.  But  if  the  court  can  and  will  under- 
take to  determine  what  would  have  been 
the  rights  of  Morrison  and  Peay,  on  a  bill 
filea  by  the  former  against  the  latter  to 
enforce  specific  execution  of  the  written 
agreement,  then  it  is  clear  that  Peay  might 
successfully  hare  resisted  such  execution 
by  setting  up  the  parol  agreement  to  assign 
the  policy,  and  that  Morrison  must  have 
consented  either  to  rescind  the  entire  con- 
tract and  retain  the  property,  or  to  allow 
the  abatement  for  the  value  of  the  house 
destroyed ;  and  in  either  case,  Morrison 
would  be  entitled  to  maintain  this  action. 
Clarke  v.  Grant,  14  Ves.  519;  Marquis  of 
Townshend  v.  Stangroom,  6  Ves.  328; 
Hosier  v.  Read,  9  Mod.  S6.  The  agreement 
to  assign  the  policy  cannot  be  looked  upon 
as  distinct  from  the  agreement  to  sell  the 
land;  it  formed  a  part,  and  an  essential 
part,  of  the  contract  of  sale;  for  the  parties 
never  could  have  designed  that  if  per- 
formance of  the  contract  of  sate  should  be 
waived  or  become  impracticable,  the  con- 
tract of  assignment  should  yet  subsist, 
and  the  right  to  the  policy  be  separated 
from  right  to  the  premises  insured.  Such 
a  construction  would,  in  the  case  supposed, 
have  the  effect  to  compel  an  extinguish- 
ment of  the  policy  for  the  sole  benefit  of 
the  insurance  company ;  for  their  consent 
to  such  an  assignment  could  never  be  ob- 
tained, and  even  if  it  could,  their  new  con- 
tract with  the  assignee  would  be  merely  a 
wager,  he  having  no  interest  in  the  premises 
insured.  As  that  parol  contract  forma  a 
part  of  the  facts  agreed,  it  is  not  material 
to  enquire  by  which  party  the  evidence  of  it 
was  brought  forward:  but  if  it  were  ma- 
terial, the  introduction  of  it  must  be  at- 
tribnted,  not  to  Morrison,  but  to  the 
defendants.  Morrison's  case  was  complete 
on  shewing  the  insurance,  bis  legal  title, 
and  the  destruction  of  the  premises.  But 
there  is  another  ground  on  which  the  judg- 
ment must  be  held  right;  and  this, 
363  without  any  necessity  *to  look  beyond 
the  written  agreement.  Morrison 
stipulated  for  the  security  of  a  mortgage 
npon  this  very  property:  and  by  that  stipu- 
lation he  retained  an  insurable  interest  in 
the  premisCB..  Traders'  Ins,  Co.  v,  Koberts, 
9  Wend.  404;  2  Marah.  789;  Ellis  on  Ina. 
and  Ann.  22.  And  this  gave  him  an  imme- 
diate light  of  action  against  the  rximpany 


upon  the  happening  of  the  loss,  and  to  the 
full  amount  of  that  loss. 

STANARD,  J.  Id  this  case  certain 
facts  have  been  agreed  by  the  parties,  and 
the  law  on  those  facts  submitted  to  the 
court ;  the  parties  agreeing  that  if  it  be  for 
the  plaintiff,  judgment  shall  be  entered  for 
a  specified  amount.  The  only  question  pre- 
sented then  is,  has  the  plaintiff,  on  the 
facts  agreed,  a  right  of  action  against  the 
defendants?  the  agreement  of  the  parties 
as  to  the  amount  of  damage  precluding  an 
enquiry  by  the  court  into  that  matter. 

The  original  insurance  is  free  from  all 
exception,  and  the  property  embraced  by  it 
having  been  destroyed  by  the  risk  insured 
against,  the  right  to  the  action  is  clear, 
unless  the  interest  of  the  insured  in  the 
property  had  been  extinguished  at  the  time 
of  the  loss.  It  is  said  to  be  extinguished  by 
the  executory  contract  of  sale  made  before 
the  loss.  That  contract,  if  it  had  been  car- 
ried into  full  execution  according  to  its 
provisions,  would  have  left  the  insured  a 
mortgagee.  The  existence  of  that  interest, 
of  sufficient  stability  to  sustain  an  original 
policy,  is  surely  sufficient  to  repel  the  pre- 
tension that  the  interest  was  extinguished. 
It  the  contract  executed  would  not  extin- 
guish the  insurable  interest,  the  contract 
executory  surely  would  not.  The  interest  ao 
abiding  in  the  insured  would  have  entitled 
him  to  recover  the  full  amount  of  the  in- 
surance on  the  loss,  without  subjecting 
him  to  a  delay  of  his  claim  on  the  insurers, 
until  he  had  shewn,  by  the  pursuit  of  the 
claim  on  the  mortgagor,  that  it  could  not 
be  recoverpd  from  him.  Stetson  v.  Mas- 
sachusetts   Fire    Ins.    Co.,    4   Mass.    Rep. 

330. 
363  *Thc  mortgagee  confessedly  has  an 
insurable  interest,  and  yet  it  is  no- 
where intimated  in  any  treatise  or  adju- 
dication on  the  subject,  that,  in  the  event 
of  destruction  of  the  property,  his  claim  on 
the  policy  must  swait  the  pursuit  of  his 
claim  on  the  mortgagor. 

A  commission  merchant,  in  the  habit  of 
making  advances  on  consignment,  has  an 
insurable  interest  in  the  consigned  property 
to  the  extent  of  his  advances.  Though  I 
have  not  found  a  judicial  decision  on  the 
precise  point,  yet  in  the  case  of  Parks  v. 
General  Interest  Assurance  Co.,  5  Pickering 
34,  the  immediate  right  to  demand  of  the 
insurer  the  amount  of  advances  on  the 
property  destroyed,  without  a  previous  pur- 
suit of  the  claim  on  the  consignors  for  the 
advances,  was   not   questioned    by   the    in- 

Where  the  hundred  is  responsible  for  the 
loss  by  fire,  it  would  seem  that  the  insured 
is  entitled  on  the  policy  to  the  full  amount, 
though  he  might  recover  full  indemnity 
from  the  hundred. 

But,  independent  of  the  foregoing  consid- 
erations, I  think  that  on  the  facts  agreed, 
the  insured  was  entitled  to  recover  the  full 
insurance;  those  facts  ascertaining  that  he 
was  interested  in  the  loss  to  that  extent. 
There  is  no  ground  on  which  his  claim  is 
resisted,  but  that  furnished  by  the  ascrip- 
tion to  the  court  of  law,  of  power  to  look  at 
the  executory  contract  of  sale  in  the  man- 
ner a  court  of  equity  might,  and  to  con- 
sider the   interest  In  the  property  to   have- 
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passed  by  the  aale,  if  a  court  of  equitj 
TCouId,  at  the  iUBtance  of  the  insured,  decree 
its  specific  performance.  Without  (giving 
a  judicial  approbation  to  this  propcuition, 
but  for  this  case  conceding  its  correctness 
unquestionabte,  the  eoquirj  is,  on  vrhat 
terms  would  this  contract  be  enforced  at 
the  instance  of  the  vendor?  To  the  solu- 
tion of  this  question  it  is  material  to  ascer- 
tain the  effect  of  the  parol  agreement, 
stated  in  the  ag:reed  case  to  have  been  made 
before   and  after  the  execution  of  the 

364  nrittcn    contract    of  "sale,    for    the 
transfer  by  the  vendor  to  the  vendee 

of  the  policy  of  insurance.  No  one  can 
reasonably  suppose  that  the  contract  to 
transfer  the  policy  was  separate  from  and 
independent  of  the  contract  of  sale.  In  the 
nature  of  things  it  is  not  to  be  surmised 
that  such  a  separate  and  independent  con- 
tract could  precede  that  for  the  sale  of  the 
property.  We  must  understand  that  it 
constituted  a  part  of  the  parol  treaty  for  the 
sale,  and  formed  one  of  the  considerations 
of  that  parol  agreement  which  must  precede 
the  reduction  of  it  to  writing, — was  omitted 
by  accident  or  design  in  reducing  it  to  writ- 
ing,— and  was  subsequently  recognised.  By 
it,  the  vendor  was  to  assure  to  the  vendee 
the  benefit  of  the  insurance,  and  was  bound 
to  obtain  the  assent  of  the  insurers  to  the 
assignment.  This,  in  a  court  of  equity, 
could  have  been  set  up  by  the  vendee  in 
resistance  of  the  specific  performance  which 
would  deny  him  the  benefit  of  the  insur- 
ance; and  a  court  of  equity  would  not  have 
compelled  performance  without  an  abate- 
ment for  the  loss.  The  assured  was  there- 
fore interested  at  the  time  of  the  Loss,  to  the 
full  amount ;  and  in  every  view  of  the  case, 
I  think  the  judgment  ought  to  be  affirmed. 
TUCKER,  P.  Without  impugning  the 
doctrines  of  insurance  as  laid  down  in  the 
cases  cited  for  the  plaintiffs  in  error,  I  am 
of   opinion  that  the  judgment    in  this  case 

In  the  formation  of  this  opinion,  I  have 
been  mainly  influenced  by  the  agreed  fact, 
that  both  before  and  after  the  contract  be- 
tween Peay  and  Morrison,  there  was  a  parol 
agreement  that  Morrison  should  transfer 
to  Peay  the  policy  of  insurance.  It  is  ob- 
jected however  that  that  agreement  cannot 
be  admitted,  either  as  a  distinct,  independ- 
ent contract,  or  for  thepnrpoae  of  affecting 
the  written  contract.  And  this  question  is 
reserved.  It  must,  I  think,  be  decided 
against  the  plaintiffs  in  error. 

365  *By  whom  was  the  evidence  of  this 
parol    contract     introduced,     and    on 

whose  behalf  was  it  designed  to  operate? 
Was  it  introduced  by  the  plaintiffs  in  error? 
If  BO,  how  is  it  competent  for  them  now  to 
deny  the  validity  and  effect  of  their  own 
evidence?  It  is  impossible;  and  it  is  ac- 
cordingly intimated  at  the  bar  that  it  was 
introduced  by  and  on  the  part  of  Morrison. 
Now  Morrison  was  the  party  to  he  bound 
by  it,  and  if  he  chooses  to  recognize  it  as 
a  binding  and  valid  agreement,  notwith- 
standing it  was  by  parol  and  not  introduced 
into  the  body  of  the  agreement,  who  can 
gainsay  it?  A  parol  contract  is  not  void 
by  the  statute  of  frauds,  though  its  obliga- 
tion may  be  repelled  by  the  party  sought  '~ 


be  bound  by  it.    The   protectioi 


rs,  Ammotatbd. 
dnced  for  his  l>enefit  by  the  statute,  and 
may  of  course  be  renounced  by  him.  If  he 
is  wilting  to  abide  by  it;  if,  disdaining  the 
mala  fides  of  breaking  bis  plighted  faith, 
merely  because  the  ceremonies  of  the  law 
have  been  neglected,  he  recognises  the 
contract  and  confesses  its  obligation,  shall 
it  not  be  enforced?  Let  the  unvarying 
course  of  equity  cases  answer  the  question. 
How  then  can  it  be  objected  by  a  third  per- 
son, that  the  contract  which  the  party  him- 
self acknowledges  and  claims  to  be  valid 
and  binding  upon  him,  is  not  to  be  bo  con- 
sidered? The  pretension  I  conceive  to  be 
itterly  without  foundation. 

I  take  the  agreement,  then,  to  assign  the 
policy,  as  a  substantive  and  most  material 
part  of  this  case ;  and  I  will  now  proceed 
to  shew  how  (taking  that  fact  into  consid- 
eration) Morrison,  at  the  time  of  the  fire, 
was  damnified  by  the  destruction  of  the 
premises. 

It  cannot  be  denied  that  according  to  the 
spirit  of  the  agreement  to  assign  the  policy, 
Morrison  was  bound  to  give  to  Peay  the 
benefit  of  it  when  the  house  was  burnt. 
By  that  occurrence,  however,  the  policy 
became  functus  officio.  An  assignment 
after  that  would  have  been  futile.  But  as, 
by  the  agreement,  Peay  was  to  have 
*tbe  benefit  of  the  indemnity,  so  it 
is  clear  that  he  would  have  l>een  en- 
titled to  demand  from  Morrison  any  benefit 
which  he  might  derive  from  the  insurance. 
Nay  more,  if  Morrison  bad  instituted  his 
bill  against  Peay  to  enforce  a  specific  ex- 
ecution of  the  contract  of  sale,  a  court  of 
equity  must  have  departed  from  its  ordi- 
nary principle  of  holding  the  purchaser 
bound  t>y  the  loss,  and  have  refused  a  spe- 
cific execution  except  upon  the  terms  of 
making  good  that  loss.  It  could  not  have 
compelled  Peay  to  sustain  a  loss  which,  by 
the  very  contract  itself,  it  was  clear  he  did 
not  engage  to  abide,  but  against  which, 
in  effect,  he  contracted  to  be  insured.  If 
therefore  Morrison  could  have  enforced  the 
policy,  the  court  would  have  obliged  him  to 
give  the  benefit  of  his  recovery  to  Peay,  or 
to  relinquish  the  contract;  or  if,  as  is  now 
contended,  the  policy  was  rendered  nuga- 
tory by  the  sale,  the  court,  in  the  exercise 
of  its  sound  discretion,  would  not  have 
deemed  a  specific  execution  reasonable, 
since  Peay  was  not  in  equity  bound  to  bear 
the  loss  againnt  which  he  had  in  effect  con- 
tracted to  be  insured.  Morrison  must  then 
have  lost  his  contract,  or  indemnified 
against  the  damage. 

What  then  was  the  state  of  the  case  im- 
mediately upon  the  happening  of  the  fire? 
Morrison  then  had  the  legal  title  in  him. 
But  it  is  said,  that  having  sold,  the  title 
was  to  be  considered  to  be  in  Peaj  upon 
equitable  principles.  This  position  has 
been  advanced  upon  false  deductions  from 
the  principle  that  equity  considers  that  as 
done  which  ought  to  have  been  done.  Bnt 
equity  never  so  considers,  but  in  behalf  of 
one  who  has  done  equity,  and  has  put  him- 
self in  n  condition  to  demand  the  execution 
of  his  contract.  Now,  at  the  time'  of  the 
fire,  it  did  not  appear  whether  the  contract 
ever  would  be  carried  into  complete  effect. 
It  did  not  appear  whether  Peay  ever  would 
or  could  comply,  and  therefore  equity  could 


654 


II  LEIGH 


Rbykolos'S  Adh's  v.  Stbphbkson's  Adu'x. 


not  consider  the  title  to  be  in  him.     He  had 
not   deUvered  the  bond  which  was  to 

367  *faave    been    drlivered.       That     bond 
was  to  be  the  bond  of  a  third  person, 

and  it  might  never  have  been  in  his  power 
to  deliver  it.  It  waa  not  delivered  within 
the  stipulated  time.  He  then,  on  the  5th 
of  May  1836,  was  in  default,  (for  the  bond 
had  not  even  then  been  delivered)  and  on 
that  day  he  had  no  rig'ht  to  demand  a 
specific  execution  of  the  contract,  and  of 
conrae  could  not  be  deemed  to  have  the 
title.  The  title  was  then  in  Morrison;  the 
house  burned  was  his  house,  and  the  loss 
sustained  was  his  loss.  This  is  the  more 
manifest  when  we  reverse  the  picture. 
Morrison  sues  for  a  spec i tic  execution. 
Peay  repels  the  demand  unless  he  will  pay 
for  the  house :  allegring  that  by  his  contract 
he  was  to  be  protected  against  toss  by  fire; 
that  Morrison  either  can  or  cannot  g'ive 
him  the  benefit  of  the  policy  of  insurance 
for  which  he  contracted;  that  If  he  can, 
but  wilt  not,  he  has  no  title  to  relief;  that 
if  he  cannot,  then  he  cannot  give  what 
was  most  essential  in  the  contract,  and 
a  court  of  equity  will  not  relieve  him.  In 
the  exercise  of  that  discretion  which  is 
always  exercised  in  bills  for  specific  per- 
formance, it  will  not  compel  a  party  to 
execute  the  contract,  when  he  cannot  get 
that  which  be  contracted  for.  It  would  be 
unreasonable  to  compel  him  to  take  the 
property  without  the  indemnity,  when  he 
expressly  contracted  for  the  indemnity: 
and  equity  will  not  do  that  which  is  un- 
reasonable. 

This  defence  would  be  unanswerable,  and 
Morrison  must  either  have  kept  the  land, 
or  paid  for  the  loss.  If  he  kept  the  land, 
he  would  be  clearly  entitled  to  recover  of 
the  insurers.  If  he  paid  the  loss,  he  wonld 
be  a  loser  and  entitled  to  indemnity  from 
them  to  the  identical  amount. 

It  has  been  contended,  however,  that  as 
the  contract  was  carried  into  execution  sub- 
sequently,  it  appears  that  Morrison  sus- 
tained no  damage.  I  am  by  no  means 
satisfied  that  the  fullest  proof  of  his  having 
received     the    entire    consideration, 

368  without  deduction  for  the  loss,  'could 
take  from  him  a  right  of  action  which 

bad  previously  attached.  But  if  proof  of 
indemnity  by  that  means  could  be  a  bar, 
then  it  must  be  clearly  established,  and  the 
onus  is  on  the  defendants.  The  damage 
having  been  proved  by  the  plaintiff,  the 
indemnificatioD  must  be  shewn  by  the 
defendants.  But  it  is  not  shewn;  since, 
for  aught  that  appears  to  the  contrary, 
Morrison  is  liable  to  the  action  of  Peay  for 
not  transferring  the  policy,  or  has  indem- 
nified him  for  the  loss,  which,  upon  every 
equitable  principle,  he  waa  bound  to  do. 

Upon  the  whole,  I  think  the  judgment  is 
right.  The  insurers  have  received  their 
premium  for  a  succession  of  years,  and  now 
seek  to  avoid  the  fulfilment  of  their  con- 
tract, upon  the  pretext  that  the  insured  has 
received  indemnity  from  another  quarter. 
Without  calling  in  question  the  cases  on 
insurance,  we  should  not  be  too  astute.  I 
think,  in  the  application  of  a  principle  by 
which  a  burden  is  to  be  taken  from  the 
shoulders  of  those   who  have  been  paid  to 


bear  It,  and  cast  upon  one  of  two  innocent 
persons  who  have  advanced  their  money  to 
be  absolved  from  it. 
PSK  CURIAM,  Judgment  affirmed. 

369      *Reynolds's  Adm'r  v.  Stephenson's 
Adm'x. 

Aasust,  1840.  LewlBbQTt. 
(Absent  Pabkkb.  J.) 


BiM  u  Wftntsa  for— Relea«a.— In  an  action  aeainst 
an  adntloUtrator.  a  dlatrlbatee  belnc  otfered  as  a 
wiiness  tor  the  aetondant  and  oblected  lo  by  Ibe 
plalDtlS.  a  deed  Is  prodDced  from  tbe  diatrltiatee 
to  tbe  administrator.  releaslDC  bis  interest  in  the 
beueflt  of  an;  ludemeot  whicb  mlsbt  be  rendered 
in  favour  of  tbe  admlaUtrator  Id  that  action,  so 
far  as  sncb  recovery  mlsht  Increase  tbe  distrib- 
utable BDrplUB.  and  also  releasing  his  Interest  ID 
tbe  decedent's  eslale.  so  tar  as  tbe  distributable 
■urplDS  mUbt  be  increased  by  tbe  failure  of  the 
plaintiff  to  recover,  Hxi.d,  tbe  objection  to  tbe 
witness  was  removed  by  tbis  release- 
In  an  action  of  debt  in  the  circuit  court  of 
Kanawha  county,  between  Sarah  Stephen- 
son administratrix  of  Samuel  Stephenson, 
plaintiff,  and  James  B.  Rust  adminis- 
trator of  the  estate  of  Clark  Reynolds 
nnadministered  by  William  Reynolds  de- 
ceased, defendant,  a  verdict  was  found  for 
the  plaintiff  on  the  2Sth  of  May  1839,  and 
judgment  rendered  thereupon. 

At  the  trial,  two  bills  of  exceptions  were 
filed  by  the  defendant,  one  of  which  pre- 
sented a  question  as  to  the  admissibility 
of  Charles  G.  Reynolds  (a  brother  of  Clark 
Reynolds),  as  a  witness  for  the  defendant. 
The  parties  agreed  that  Clark  Reynolds 
died  without  will  and  without  issue,  having 
real  and  personal  estate;  that  in  December 
1833  administration  of  his  estate  was  com- 
mitted to  William  Reynolds,  his  brother, 
who  died  leaving  a  widow  and  child,  which 
child  died  and  was  survived  by  the  widow; 
that  in  July  1835  administration  de  bonis 
non  of  the  estate  of  said  Clark  Reynolds 
was  granted  to  tbe  defendant;  that  no 
inventory  or  appraiaement  of  the  estate  of 
Clark  Reynolds  has  ever  been  returned  to  the 
court  which  granted  the  said  adminis- 
370  trations,  *nor  has  any  settlement  been 
made  of  the  accounts  of  either  of  the 
administrators,  nor  any  appointment  made 
of  commissioners  to  make  Huch  settlement ; 
and  that  the  said  Charles  G.  Reynolds  the 
witness  so  offered,  and  two  other  persons, 
are  the  distributees  of  the  estate  of  the  said 
Clark  Reynolds,  but  that  no  distribution 
has  been  made  by  either  of  the  admin- 
istrators in  the  course  of  their  administra- 
tion. The  testimony  of  the  said  Charles 
G.  Reynolds  being  objected  to  by  the  plain- 
tiff, on  the  g^nnd  that  he  was  interested 
in  the  event  of  the  cause,  a  release  was 
executed  and  ai;)[nowledged  by  the  said 
Charles  G.  Reynolds  in  open  court,  in  the 
following  worls: 

"Know  all  men  by  these  presents  that  I, 
Charles  G.  Reynolds,  one  of  the  distribu- 
tees of    Silas    Reynolds    deceased    and   of 
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Clark  RejDolda  deceased,  all  of  the  coantj 
of  Kanawha,  for  and  in  consideration  of 
the  sum  of  five  dollars  to  me  in  hand  paid 
by  James  B.  Kust,  late  sheriff  of  the 
countj  of  Kanawha,  and  as  such  adminis- 
trator de  bonis  nan  of  the  g-oods  and  chat- 
tels, rights  and  credits  which  were  of  Clark 
Reynolds,  have  remised,  released,  confirmed 
and  forever  quit  claim,  and  do  by  these 
presents  remise,  release,  confirm  and  for- 
ever quit  claim  unto  the  said  James  B. 
Rust  administrator  as  aforesaid,  all  right, 
title,  interest,  claim  or  demand  which  I 
may  or  can  claim  or  demand  as  one  of  the 
distributees  aforesaid,  in  and  to  the  ben- 
efits of  any  judgment  or  recovery  which 
may  be  had  in  favour  of  the  said  James  B. 
Rust  administrator  Sec.  aforesaid,  in  a  snit 
at  law  now  depending  in  the  circuit  supe- 
rior court  of  law  and  chancery  for  Kanawha 
county,  wherein  Sarah  Stephenson  adminis- 
tratrix of  Samuel  Stephenson  deceased  is 
plaintiff,  and  said  James  B.  Rust  adminis- 
trator aa  aforesaid  is  defendant,  in  as  far 
as  such  recovery  might  increase  the  dis- 
tributable surplus  of  the  said  estate  of  Clark 
Reynolds,  and  of  the  estate  of  Silas  Rey- 
nolds  the   common    ancestor   of   the 

371  said  Charles  G.  •Reynolds   and  Clark 
Reynolds.     And  I  have  also  remised 

and  released,  and  do  hereby  remise  and  re- 
lease to  the  said  James  B.  Rust  adminis- 
trator as  aforesaid,  all  my  right,  title  and 
interest  in  and  to  the  estate  of  the  said 
Clark  Reynolds  deceased,  and  in  and  to 
the  estate  of  the  said  Silas  Reynolds,  and 
in  and  to  the  estate  of  William  Reynolds 
deceased,  as  one  of  the  distributees  of  each 
of  said  estates,  so  far  as  the  distributable 
surplus  of  the  said  estates,  or  either  of 
them,  may  or  can  be  increased  by  a  failure 
of  the  plaintiff  in  the  above  described  suit, 
to  recover  the  amount  claimed  by  her  in 
the  said  suit.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  28th  day 
of  May  1S39. 

Ch'sG.  Reynolds  [Seat.]" 

The  circuit  court  was  of  opinion  that  this 
release  did  not  render  the  said  Charles  G. 
Reynolds  a  competent  witness,  and  that 
to  render  him  competent,  it  would  be  nec- 
essary that  his  distributive  share  in  the 
personal  estate  of  the  said  Clark  Reynolds 
deceased  should  be  released.  The  court 
therefore  sustained  the  objection  of  the 
plaintiff  to  the  competency  of  the  witness; 
and  the  defendant  excepted  to  the  opinion. 

On  the  petition  of  the  defendant,  a  super- 
sedeas was  awarded. 

B.  H.  Smith  for  the  plaintiff  in  error. 

Summers  for  defendant  in  error. 

TUCKER,  P.  C.  G.  Reynolds  was  a  dis- 
tributee, an  d  clearly  incompetent  unless 
rendered  competent  by  releases.  Janey  v. 
Blake's  adm'r,  6  Leigh  88.  He  was  inter- 
ested in  preventing  the  recovery  of  the 
plaintiff.  To  get  rid  of  this  interest,  he 
executed  a  release.  Suppose  it  good  and 
sufficient  for  that  end:  he  had  a  further 
interest  that  the  defendant's  costs  in  the 
action,  which  were  payable  out  of  the 

372  estate,   should   be    reimbursed  *by   a 
judgment  against  the  plaintiff,  unless 

the  liability  of  his  distributable  share  for 
a  portion  of  them  was  released.  To  effect 
this,    a   release  from    the  administrator  i 


him  of  that  liability  would  have  been 
proper.  Rowt'a  adm'r  v,  Kyle's  adm'r, 
Gilm.  202.  I  do  not  see  how  his  release  to 
the  administrator  can  have  removed  thi» 
difficulty.  Had  he  released  his  whole  in- 
terest, as  the  court  thought  he  should  do, 
there  could  be  no  question  :  but  as  he  has 
not  done  so,— aa  his  release  was  only  of  hi* 
interest  in  that  controversy,  a  release  from 
the  administrator  seems  to  have  been  also 
necessary.  If  so,  the  rejection  of  the  evi- 
dence was  right,  and  the  judgment  should 
be  affirmed. 
PER  CURIAM,  Judgment  affirmed. 

Tompkins  v.  The  Branch  Bank. 

AueuBt,  1840.  Le«rlsbar>. 

(Absent  Parkbb.  J.) 

Salt  maalnit  Branch  Bank-Aaslut  WhoM  SoBmu 

Must  iMBt."— Where  au  acclon  l«  brouadt  anfler 

tbe  act  parsed  March   le.   jxaa.   eoUtled  "an  act 

authorlElni  BQits  against  Uie  branches  of  banks 

in  tbls  commonwealth  in  certain  cases,"  the  snm- 

mons  is  not  to  be  Issaed  nor  the  declaration  filed 

asalDsttbe  branch  bank,  bat  both  must  be  acalDst 

the  mother  bank  by  Its  corporate  oame. 

The  declaration    in   this  action  was  filed 

in  the  circuit  court  of  Kanawha   county,  at 

January  rules  1835.     It  was  in  the  following 

"Kanawha county,  to  wit:  The  president 
and  directors  of  the  office  of  discount  and 
deposit  of  the  bank  of  Virginia  at  Charles- 
ton, Kanawha  county,    were  summoned   to 

answer  William  Tompkins  of  a  plea 
373      of  trespass  *on  the  case.     And  there- 

npon  the  said  William  Tompkins  com- 
plains that  the  said  president  and  direc- 
tors, therefore,  to  wit,  on  the  first  day  of 
October  1834,  at  the  county  of  Kanawha 
aforesaid,  in  a  transaction  Which  then  and 
there  arose  between  the  said  William  and 
the  said  office  of  discount  and  deposit,  be- 
came indebted  to  the  said  William  in  the 
sum  of  too  dollars  lawful  money  of  Virginia, 
for  money  by  the  said  William  before  that 
time  lent  and  advanced  to,  and  paid,  laid 
out  and  expended  for  the  said  president  and 
directors,  and  at  their  special  instance 
and  request,  and  also  in  the  further  sum 
of  1(X>  dollars  of  like  lawful  money,  for 
other  money  by  the  said  president  and  di- 
rectors before  that  time  had  and  received  to 
and  for  the  use  of  the  said  Williatn;  and 
being  so  indebted,  they  the  said  president 
and  directors,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  under- 
took and  then  and  there  faithfully  promised 
the  said  William  to  pay  him  the  said  several 
sums  of  money  in  this  count  mentioned, 
when  they  the  said  president  and  directors 
should  be  thereunto  afterwards  requested. 
And  for  that  also  afterwards,  to  wit,  on 
•Bnncb  Bulu-UabUlly  t*  SaOI.-In  Hall  v.  Bank 
ofVa.M  W.  Va.  890,  It  isiald^  "They  (the  branch 
banks)  were  not  la  themselves  corporations  and 
couia  not  be  sued  as  snch.  The  mother  bank  was 
aloue  liable  to  brlDB  snit  for  the  contracts  of  the 
branches:  thouEh  ault  coald  be  bronrbt  in  the 
See 


Tamplriiii  c 
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lonovraphlc  HOlt  on  "Banks  and  BanUns"  ap- 
:nded  to  Bank  v.  Marshall. »  Oratt.  sm 
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the  county 


the  daj  and  year  aforesaid,  a 
aforeaaid,  in  a  certain  other 
which  arose  between  the  said  William  and 
the  said  office  of  discount  and  deposit,  the 
said  president  apd  directors  became  indebted 
to  the  said  William  in  the  farther  sum  of 
100 .dollars  of  like  lawful  money,  for  other 
money  by  the  said  William  before  that 
time  lent  and  advanced  to,  and  paid,  laid 
out  and  expended  for  the  preaideot,  direct' 
ors  and  company  of  the  bank  of  Virginia, 
and  at  the  like  special  instance  and  request 
of  the  said  president  and  directors  of  said 
oflSce  of  discount  and  deposit;  and  being  so 
indebted,  they  the  said  president  and  direct- 
era  of  said  office  of  discount  and  deposit, 
in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  undertook  and 

374  'then  and    there   faithfully    promised 
the  said  William  to  pay   him  the  said 

last  mentioned  sum  of  money,  when  they 
the  said  president  and  directors  of  said 
office  of  discount  and  deposit  should  be 
thereunto  afterwards  requested.  Neverthe- 
less the  said  president  and  directors  of  said 
office  of  discount  and  deposit,  not  reg'arding' 
&c.  but  contriving  &c.  have  not,  nor  hath 
cither  of  them,  as  yet  paid  the  said  several 
sums  of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  to  the  aatd  William, 
althongh  often  requested  so  to  do,  but 
the  said  president  and  directors  last  afore- 
said to  pay  him  the  said  William  the  same 
have  hitherto  wholly  refused,  and  still  do 
refuse,  tu  the  damage  of  the  said  William 
300  dollars;  and  therefore  he  sues  &c." 

James  C.  M'Farland.  president  of  the 
office  of  discount  and  deposit  of  the  bank  of 
Virginia  at  Charleston,  Kanawha  county, 
was  stated  upon  the  record  to  have  been 
■nmmoned  to  answer;  and  there  being  no 
appearance,  a  conditional  judgment  was 
anlered  against  the  defendants,  which  at 
^he  succeeding  rule  day  was  confirmed,  and 
a  writ  of  inquiry  awanjed. 

At  the  following  term,  the  general  issue 
was  pleaded,  and  the  defendants  entered  a 
general  demurrer  to  the  plaintiff's  declara- 
tion and  to  each  count  thereof,  in  which 
demurrer  the  plaintiff  joined. 

The  demurrer  being  argued,  on  the  29th 
of  May  1835  the  circuit  court  gave  judg- 
ment for  the  defendants.  Whereupon,  on 
the  petition  of  the  plaintiff,  a  supersedeas 
was  awarded. 

B.  H.  Smith  for  the  plaintiff  in  error. 

Johnson  and  Summers  for  the  defendants 

STANARD,  J.     If,   on    the   general   de- 
murrer to  the  declaration,  the  court   could 
intend  that  the    president   and   directors  of 
the  office  of  discount  and   deposit   of  the 
bank  of  Virginia  at  Charleston  might 

375  be  a    private   corporation,  *or  an  as- 
sociation of  individuals  trading  under 

that  designation  and  personally  chargeable 
on  their  contracts,  as  was  hinted  at  rather 
than  seriously  contended  for  in  the  argu- 
ment, then  the  demurrer  ought  to  have  heen 
overruled,  and  the  case  permitted  to  pro- 
gress to  judgment  against  Bitch  private  cor- 
poration or  individuals;  and  the  judgment 
would  charge  that  corporation  or  those  in- 
dividuals, and  not  the  corporation  of  the 
tmnk    of   Virginia.     But  that   snch  intend- 

V  B,  H  Iveigh— 42 


be  made,  J 
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1,  I  think,  free  from 
all  doubt.  It  is  judicially  known  to  the 
court  that  the  corporation  of  the  president, 
directors  and  company  of  the  bank  of  Vir-  , 
ginia  exists,  and  that  the  designation  of 
one  class  of  its  functionaries  is  "the  pres- 
ident and  directors  of  the  office  of  discount 
and  deposit  at  Charleston."  The  func- 
tionaries so  designated  are  not  a  corpora- 
tion, and  have  not,  under  that  designation, 
corporate  capacity  to  contract,  or  effects  to 
charge;  and  any  contract  made  by  them  is 
effectual  only  as  a  contract  at  the  corpora- 
tion of  the  president,  directors  and  company 
of  the  bank  of  Virginia.  Tbey  are  non- 
entities to  the  end  of  creating  any  other 
corporate  responsibility,  and  their  contract* 
nugatory  and  abortive  for  any  other 
purpose,  unless  they  are  so  framed  as  to 
create  a  personal  responsibility  of  those 
who  are  president  and  directors  of  the 
office.  Without  enquiring  whether  or  no 
he  president  and  directors  may  si^  contract 
Ls  to  subject  them  to  personal  responsibility, 
and  consequently  to  suit  on  that  responsi- 
bility, it  is,  I  think,  perfectly  clear  that  in 
this  case  the  suit  is  not  on  such  responsi- 
bility, and  that  no  judgraentcould  be  taken 
which  would  charge  them  personally.  That 
it  could,  was  not  seriously  insisted  on  in 
the  argument.  It  is  obvious  that  the  claim 
of  the  plaintiff  is  not  on  an  individual  or 
personal,  but  an  alleged  corporate  respon- 
sibility, and  no  judgment  could  be  properly 
rendered  in  this  case  that  would  personally 
charge,  or  the  execution  on  which  could 
be  levied  on  the  effects  of  the 
376  "individuals  who,  at  the  time  of  snit 
or  judgment,  or  thereafter,  might  be 
the  president  and  directors  of  the  office. 
It  has  already  been  shewn  that  no  suit 
against  them  as  constituting  in  themselves 
a  corporation  distinct  from  the  bank  of 
Virginia,  can  be  maintained,  because  they 
have  no  such  corporate  character,  no  ca- 
pacity to  contract,  no  effects  to  charge.  AH 
this  has  been  in  effect  conceded  in  the 
sequel  of  the  argument  of  the  counsel  for 
the  plaintiff  in  error,  and  he  endeavours  to 
maintain  that  this  is  a  suit  on  a  respon- 
sibility of  the  corporation  of  the  bank  of 
Virginia,  the  judgment  in  which  would 
only  charge,  and  the  execution  on  that 
judgment  be  levied  only  on  the  effects  of 
that  corporation;  and  that  the  suit,  in  the 
manner  in  which  it  has  been  brought  and 
conducted,  is  warranted  by  the  act  passed 
the  19th  of  day  of  March  1S32,  Suppl.  to 
Rev.    Code,    p.    381.*    In  other  words,  the 


if  ig»i-a.  c 


bod1e»<  palKIc  i 
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eatabliBbed  by  Cbe  laws  thereof,  wbicb 
bSTC  arisen  out  of  any  trausacclons  belireea  sucti 
person  or  perBons.  body  or  bodies  poliHc  or  corpo- 
rate, andaay  one  of  Lbe  brancbes  of  either  of  the 
said  banks,  it  shall  be  lawtnl  for  any  such  person  or 
Persons,  body  or  bodies  politic  or  corporate,  desir- 
hiE  8o  to  do.  to  luBiliace  any  «aU  at  law  or  la  chau- 
eery,  which  by  law  could  now  be  malDtaiued  asalust 
Cbe  said  mother  bank  on  any  snch  controversy 
asatnaC  any  aocb  branch  t>aDk.  in  any  court  of 
record  In  the  county  or  corporation  where  iheolBce 
oi  discount  and  deposit  of  such  branch  bank  la 
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proposition  in  effect  is  that  the  act  anthor- 

izes  ■  suit  in    nhich   the   process,    declara- 

lion  and  judgment  are  in  terms   to  be 

377  B^inat  the  office    or   branch,  'or  the 
president  and  directors  of  the  office  or 

branch,  but  the  r.ause  of  action  must  be  a 
responsibility  of  the  corporation,  (the  pres- 
ident, directors  and  company  of  the  bank 
of  Virginia)  and  the  judgment  and  execu- 
tion must  charge  or  be  levied  on  the  effects 
of  that  corporation  only.  If  this  be  so, 
then  the  act  authorizes  a  suit  against  the 
bank,  by  the  description  of  the  branch 
bank,  or  the  president  and  directors  of  the 
branch  bank.  Without  questioning  the 
power  of  the  legislature  to  authorize  a  suit 
on  the  contract,  and  charging  the  effects, 
of  the  corporation,  bj  process  and  pleadings 
giving  any  name  to  the  defendant  that 
whim  or  caprice  may  dictate,  as  a  substi' 
tute  or  equivalent  for  the  corporate  name, 
and  supposing  that  power  to  be  exercised 
by  the  act  in  question,  still  the  declaration 
in  this  case  is  radically  defective,  and  the 
demurrer  to  it  was  properly  sustained. 
Whatever  name  is  atsigned  to  the  defend- 
ants whether  branch  bank,  or  president  and 
directors  of  the  office  of  discount  and  de- 
posit, the  case  to  be  made  by  the  pleadings 
(that  being  the  only  warrant  for  the  suit)  i's 
a  consummate  right  of  suit  against  the  bank 
of  Virginia,  arising  out  of  transactions 
between  the  plaintiff  and  the  branch  named 
in  the  process  and  pleadings.  The  suit  is 
not  authorised  on  all  transact'ons  with  the 
branch,  or  the  president  and  directors 
thereof,  but  only  on  such  from  which  a 
controversy  exists  with,  and  on  which  a 
suit  is  maintainable  against,  the  corpora- 
tion. It  is  therefore  not  sufficient  to  allege 
a  transaction  with  or  contract  of  the  branch, 
or  the  president  and  directors  thereof,  (for 
in  truth  every  such  contract,  unless  it  be 
that  of  the  corporation,  made  by  the  agency 
of  the  branch  or  of  the  president  and  di- 
rectors thereof,  is  nugatory  and  abortive  of 
any  responsibility  of  the  corporation)  but 
the  responsibility  or  contract  must  be  al- 
leged as  that  of  the  corporation,  otherwise 
the  case  that  wonid  sustain  a  suit  against 
the  corporation  is  not  made,  and  conse- 
quently it  cannot  appear   to    be   war- 

378  ranted  by  the  •act.  Neither  of  the 
counts  in  the  declaration  shews  nec- 
essarily any  engagement,  contract  or  re- 
sponsibility of  the  corporation.  The 
second  connt  is  as  defective  in  this  respect 
as  the  first ;  for  though  it  alleges  the 
advance  of  money  to  the  corporation,  there 
is  no  averment  that  a  controversy  with  the 
corporation  respecting  it  had  arisen,  and 
no  assumpsit  by  the  corporation  is  charged, 

as  to  shew  that  the   plaintiff  could 


a  a  suit  therefor  against  it. 


esUblished:  and  Id  all  a 


ases  It  shall  be  satB- 

le  presldeat,  or  In  Ills  abseDcc.  tbe  casbler.  of 
braucb  bank.  And  any  eiecutlon  wblcb  may 
npoa  aoy  ladsment  so  recovered,  Hball  be 
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and  if  ther 
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hen  the  execution  shall  be  le 
le  tbereoD.  od  any  property  n 
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Were  I  to  confine  my  opinion  to  the  par- 
ticular declaration  in  this  case,  the  gen- 
eral question  respecting  tbe  construction  of 
the  act  of  1832,  in  regard  to  the  manner  of 
conducting  suits  under  its  provisions, 
would  remain  unsolved.  As  that  question 
has  been  argued,  and  is  one  of  general  im- 
portance, and  as  I  have  formed  a  distinct 
opinion  on  it,  I  deem    it  proper   to   express 


I  have  already  noticed  the  construction 
contended  for  by  the  plaintiff  in  error, 
which  results  in  giving,  in  substance  and 
effect,  a  suit  against  the  corporation,  bnt 
to  be  conducted  against  it  by  the  name  of 
the  branch  bank,  or  the  president  and  di- 
rectors of  the  office  of  discount  and  deposit. 
To  say  the  least  of  it,  this  would  be  a 
whimsical  change,  without  any  apparent 
reason,  liable  to  inconvenience,  and  recom- 
mended by  no  conceivable  advantage;  and 
the  intention  to  make  it  should  not  be 
imputed  to  the  legislature,  unless  that  in- 
tention be  evinced  by  language  free  from 
alt  ambiguity. 

This  construction  cannot  be  made  with- 
out changing  the  punctuation;  and  if  that 
be  done,  still  the  letter  of  the  act  would 
require  the  suit,  pleadings  and  judgment  to 
be  against  the  branch  bank,  eo  nomine, 
and  not  otherwise.  Confessedly  the  act 
cannot  operate  according  to  its  letter,  and 
justify  the  suit  and  pleadings  in  this  case. 
Under  such  circumstances,  its  sound  con- 
struction is  to  be  sought  in  the  admitted 
object  of  the  act,  and  the  forms  to  be 
observed  should  be  moulded  to  harmonize 
with  that  object.  The  object  of  the 
379  act  was  to  enable  'parties  having  con- 
troversies with  the  corporation  to 
institute  suit  on  such  controversies  at  the 
place  where  the  transaction  occurred  out 
of  which  they  arose,  and  to  facilitate  the 
introduction  of  the  case  into  court  by  an 
easy  service  of  process.  The  act  had  in. 
view  the  prosecution  of  no  claim  but  one 
against  the  corporation,  the  judgment  and 
execution  for  which  should  charge  the 
effects  of  the  corporation  only.  As  the 
suit  was  to  be  for  a  claim  on  tbe  corpora- 
tion, the  pleadings  munt  of  necessity  man- 
ifest that  claim,  and  the  judgment  be 
rendei-ed  in  conformity  with  it.  All  these 
objects  were  attainable  by  serving  process 
as  the  act  directed,  and,  on  such  process, 
declaring  upon  the  contract  or  responsibil- 
ity of  the  bank.  The  summons,  in  strict- 
ness, should  be  to  answer  a  claim  of  the 
plaintiff  ou  the  corporation;  since  for  such 
claim  only  could  the  suit  be  brought.  In  op- 
position to  the  construction  which  reqnires 
the  pleadings  and  judgment  to  conform 
to  the  claim,  (that  is,  a  declaration  against 
the  president,  directors  and  company  of 
the  bank  of  Virginia,  on  the  contract  or 
responsibility  of  the  corporation,  and  k 
judgment  against  the  president,  directors 
and  company)  it  is  objected  that  the  act, 
by  a  change  of  punctuation,  authoriies  the 
suit  against  the  branch  bank.  If  a  change 
roust  be  made  to  sustain  a  construction 
which  imputes  the  purpose  of  making  so 
whimsical  and  unnecessary  an  alteration  in 
the  name  of  one  of  the  real  parties,  in- 
volving difficulties  and  inconvenience  in 
the  pleadings  and    judgment,  and  the   Ian- 
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guage  maj  be  interpreted  in  reference  to 
the  end  and  in  conservation  of  all  the  pur- 
poses of  the  act,  avoiding  all  difficulties 
and  incongruities  in  the  pleading-  and 
judgment,  the  latter  rather  tfaan  the  former 
interpretation  should  be  adopted.  Indeed 
the  urgenc;  of  the  case  maj  be  such,  that 
the  latter  interpretation  would  be  given, 
though,  to  make  the  act  distinct  as  inter- 
preted, words  should  be  chang-ed,  rejected  or 
supplied.     Could  the  interpretation  be 

380  given,  *in  no  other  way  than    by  un- 
derstanding the   words    "controversy 

against  any  such  branch  bank"  as  equiva- 
lent to  "controversy  with  any  such  branch 
bank,"  that  would  be  justified  by  sound 
principles  of  construction.  But  that  is  not 
necessary  in  this  case.  The  object  of  the 
act  was  to  :iiithorize  a  suit  for  a  claim  on 
the  corporation,  having  a  particular  origin, 
to  be  instituted  at  the  place  where  it  origi- 
nated. To  institute  a  suit  is  to  sue  out 
process  in  It;  then  if  the  latter  ivords  be 
substituted  for  the  former,  the  act  will 
authorize  the  party  to  sue  out  proeeas  in  a 
particular  jurisdiction,  in  a  suit  which  can 
be  maintained  against  the  corporation  ;  and 
as  the  act  authorises  the  process  to  be 
served  on  the  officers  of  the  branch  bank, 
there  is  very  little  straining  of  lang-uage  to 
characterize  the  process  as  one  against  the 
branch  bank,  which  the  law  authorizes  to 
be  served  on  the  officers  thereof.  At  all 
events  the  suit  in  which  the  process  is 
issued  must  be  one  that  can  be  maintained 
against  the  corporation,  the  judgment  in  it 
is  to  charge,  and  the  execution  on  the  judg- 
ment is  to  be  levied  on,  the  effects  of  the 
corporation ;  and  it  is  proper  that  the  dec- 
laration should  be  against  the  corporation 
by  its  corporate  name.  This  being  so,  the 
declaration  in  this  case  is  fatally  defective. 
Having  reached  the  conclusion  that  the 
declaration  is  not  against  the  corporation, 
and  the  corporation  is  not  thereby  made  a 
party,  and  the  further  conclusion  that  it 
charges  a  corporate  responsibility  of  the 
president  and  directors  of  the  office,  and 
that  we  cannot  intend  that  there  is  or  may 
be  a  private  corporation  by  that  name,  but 
have  judicial  cognizance  of  the  fact  that 
the  designation  in  the  declaration  is  of  a 
mere  agency  of  a  public  corporation,  hav- 
ing no  corporate  character  per  se,  to  con- 
tract, sue,  or  be  sued;  that  is,  that  there  it 
no  corporate  character  of  the  defendants  ic 
respect  to  which  the  plaintiff  can  have  judg- 
ment; I  think  that  we  must  make  tht 
like    negation  of   corporate  character 

381  'throughout,  and  as  in  that  character 
we  cannot    render   judgment   aga 

them,  we  cannot  render  judgment  in 
character  in  their  favour,  and  therefore 
judgment  cannot  be  given  for  them  for  costs 
on  the  affirmance  of  the  judgment. 

CABELL  and  BROOKE,  J.,  concurred 
the  opinion   that    the   judgment    should   be 
affirmed,  without  costs. 

TUCKER,  P.  This  is  an  action  arii  „ 
out  of  a  transaction  between  the  plaintiff 
in  error  and  the  branch  bank  of  Virginia 
at  Charleston  in  Kanawha  county,  brought 
under  the  provisions  of  the  act  of  March 
19,  1832,  entitled  "an  act  authorizing  ■ 
against  the  branches  of  t>anks  in  this  ( 
monwealth  in  certain  cases."    The  process 


is  not  in  the  record,  not  having  t>een  made 

part  thereof  by  oyer:  but  the  declaration 

mmences  with  shewing  that  the  president 

and  directors  of  the  said  branch  bank  were 

lummoned  to  answer  the  plaintiff  of  a  plea 

of    trespass   on    the   case ;  and    it  proceeds 

accordingly    throughout    to    complain     of 

them,  to  set   forth    their  indebtedness  lor 

money  lent    to  or  laid  out  for  them,  or  lent 

to  or    laid  out    for  the    president,  directors 

and  company  of   the    bank   of  Virginia,  at 

the  request  of  the  defendants,  in  considera- 

]  whereof  the  said  defendants    promised 

pay  &c.  and  lays  the   breach    that    they 


did  D 


t  pay. 


presents  a  perfect  anomaly. 
It  is  brought  against  the  agents  of  the  bank 
of  Virginia  (for  such  the  president  and 
directors  of  the  branch  bank  are)  instead 
of  against  the  bank  itself:  it  is  brought 
;ainst  a  board  constituting  the  president 
id  directors  of  the  branch^  who  are  not 
sued  in  their  individual  character,  and  yet 
are  not  a  corporation  capable  of  being  sued. 
It  demands  a  judgment  which  is  to  be 
rendered  against  this  body  of  president 
and  directors,  and  yet  is  to  be  enforced  by 
execution  against  the  property  of  the 
corporation  "{known  to  the  law)  of 
the  president,  directors  and  company 
of  the  bank  of  Virginia;  and  thus,  while 
''  proceeds  against  a  quasi  corporation, 
hich  is  no  corporation,  and  asks  for  judg- 
ment against  it  on  its  own  alleged  in- 
debtedness, it  looks  to  the  enforcement  of 
that  judgment  against  the  property  of  the 
Virginia  hank,  by  an  execution  which,  if 
it  correspond  with  the  judgment,  never 
can  command  the  officer  to  levy  on  one 
particle  of  its  property. 
All  these  embarrassments  arise  from  a 
ant  of  perspicuity  in  the  act.  and  from 
construing  it  rather  according  to  its  letter 
than  its  spirit.  Can  it  t>e  conceived  to 
have  been  the  legislative  design  to  change, 
without  a  motive,  the  charter  of  the  bank, 
and  to  repeal  the  provision  which  gave  it 
le  of  "the  president,  directors  and 
company  of  the  bank  of  Virginia,"  and 
directed  that  by  that  name  it  should  sue 
and  be  sued?  Can  it  have  been  designed 
to  authorize  a  suit  against  a  quasi  cor- 
poration, having  no  legal  name  by  which 
to  be  sued,  and  having  in  fact  no  legal  ex- 
istence as  a  corporate  body ;  and  this  too 
without  prescribing  by  what  name  they 
should  be  sued?  Can  it  have  been  designed 
to  break  down,  without  a  motive,  that  sym- 
metry in  legal  proceedings  which  requires 
that  the  execution  shall  be  supported  by  the 
judgment,  the  judgment  by  the  pleadings, 
and  the  pleadings  by  the  demand?  Can 
the  legislature  have  designed,  either  that 
on  a  judgment  against  the  branch  bank,  in 
which  the  mother  bank  would  not  be  named, 
an  execution  should  issue  against  the 
mother  bank,  or  that  the  officer  of  the  law, 
with  an  execution  not  directed  against  the 
property  of  the  mother  bank,  should,  with- 
out the  command  of  the  process,  proceed 
to  levy  upon  it?  I  cannot  think  so.  The 
design  of  the  act  was  merely  to  authorize 
suits  against  the  bank,  on  transactions 
with  a  branch  bank,  in  that  county  in 
which  the  branch  was  situated,  abd  to 
make    the    service   upon  its  ofScers  eqniv- 


3S3      alent     to     aervice     on      t 

of    the    mother    bank    at 

The  act  must    be    construed   in 

with  this  intention.     In  doing 


a  the  one  hand  diaregard  the  charter 
principle  that  the  bank  must  be  sued  by  its 
corporate  name,  nor  imagine  on  the  other 
that  a  board  of  agency  shall  be  sued  by  no 
name  at  all  recognisied  by  the  law.  Con- 
strue the  act  by  its  letter,  and  it  provides, 
it  ie  true,  that  the  branch  bank  may  be 
sued.  But  how  sued?  by  what  name  sued? 
It  cannot  be  sued  as  a  corporation,  for  it 
is  none.  It  cannot  be  sued  by  the  name 
of  the  president  and  directors  of  the  branch 
bank,  for  it  has  no  legal  name.  But  the 
branch  bank  may  be  sued  by  issuing 
process  in  the  county  where  it  is  estab- 
lished, and  serving  it  as  the  law  directs, 
on  its  president  or  cashier.  This  is  what 
is  meant  by  suing  the  branch  bank.  It 
consists  in  instituting  the  proceeding  in 
that  county  where  the  branch  is  estab- 
lished, and  giving  notice  to  its  officers  to 
appear  and  defend  the  suit.  But  with  this 
it  is  perfectly  compatible  that  the  process, 
the  declaration,  and  the  subsequent  proceed- 
ings should  be  against  "the  president, 
directors  and  company  of  the  bank  of  Vir- 
ginia." No  action  could  be  maintained 
otherwise.  For  there  can  be  no  cause  of  ac- 
tion against  the  branch  bank  as  such.  Be- 
ing but  an  agent,— being  no  corporation,  its 
liability  is  the  liability  of  the  mother  bank. 
The  act  itself  contemplates  no  liability  of 
the  branch  as  such.  Its  language  is,  "any 
person  &c.  having  any  controversy  with 
any  of  the  banks,  which  shall  have  arisen 
out  of  any  transactions  between  such  per- 
son &c.  and  any  one  of  the  branches-" 
The  controversy  then  is  with  the  bank  it- 
self, though  the  transaction  was  with  the 
branch.  The  bank,  and  the  bank  alone,  as 
the  corporation,  is  liable:  the  demand  must 
be  against  it;  the  contract  must  belaid 
with  it,  for  such  it  truly  is ;  the  implied 
promise  must  be  laid  as  made  by  it,  and 
the  breach  must  correspond.  Then 
384  will  follow  in  symmetrical  "order  the 
pleadings,  the  verdict,  and  the  judg- 
ment ;  upon  which  last,  such  an  execution  as 
the  statute  contemplates  will  issue  against 
the  goods  and  chattels  of  the  bank,  wherever 
found.  Thus  every  thing  is  harmonious 
and  consistent  with  legal  principles,  while 
the  present  action  is  in  irreconcilable 
conflict  with  them 

lam  of  opinion) 
without  coats. 

Judgment  affirmed,  without  costs. 
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"officers      lie  '■  tu   possesalou  thereof,  but  under  clrcum- 
Richmond.       stances   whleb    eodUe   the   debtor  to  redeem: 
conformity       another  creditor  procures  frum   the  debtor  a 
we  must      couveyance  of  the  land.   absolDte   In  form,   but 
Intended  as  a  mortgage:  Hiui.  the  laslcoavey- 
ance  la  not  affected  by  the  statute  agalust  baylur 
and  selUuE  pretedseil  tlUes.  and  the  creditor  wha 
under  It  shall  be  entertained  In  equity.  Ii 


3  affirm    the   judgmen- 
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Statnte 

-Land 
the  pay 
Teyed 

(Absent  Cabbli.  and 
TiUei-Whet    Conv. 
■gainst  Tsklng  or  Co 

Hold  under  a  trust 
meot  of  a  deht,  ts  p 

Pahker,  J.) 
yanca    UnaHocled 
nveylnB^-Ca.*  at 

deed  made  to  aec 
urehased  by  and 

w  Titles.— la  Steed  T.  Baker, 
U  la  Bald;  "The  caaeB  of  Allen  v.  Smith,  1  Lelgt  28 
Ruffners  v.  Lewis,  7  Leigh  TM,  and  Waoornfr  v.  D»tt 
11  I^igk  8M,  were  caaea  of  the  sale  and  purchase  o 
aiere  eqnitable  rlghta:  of  parchaaers  made,  not  b 


:t  aside  ■ 


rthei 


It  deed 


the  land. 

BiNids-CaveiMBt  Tbat  CredlUtr  Wlimoi  Sac  Snrcty- 
Cosipateaey  ol  Sucii  Surety  u  Wltooss.t— One  of 
two  suretlea  In  a  Joint  and  several  obligation  for 
the  payment  of  money,  haying  received  from  the 
creditor  a  covenant  that  he  shall  oeyer  be  sued 
thereon,  Is  a  competent  wltneaa  for  snch  creditor. 

debtor's  land,  to  set  aalde  a  sale  and  conveyance 

of  the  land  to  third  persouH,  adder  a  prior  deed 

of  trust  executed  by  the  debtor. 

Appeal  from   an    interlocutory   decree  of 

the  circuit  superior  court  of  Mason  County, 

pronounced  on  the  18th  of  April   1835,   in  a 

suit  in  chancery  in  which  the    appel- 

385       lee  "Zebu Ion    Dyer  was  plaintiff,  and 

the  appellant  William   Waggener  and 

others    were   defendants.     The  facts  of  the 

case   appearing  by  the  record  were  as  fol- 

By  an  obligation  dated  the  4th  of  August 
1824,  James,  Andrew  and  Edmund  Wag- 
gener bound  themselves  jointly  and  sever- 
ally to  pay  to  Zebulon  Dyer  736  dollars  S7 
cents.  By  an  obligation  dated  the  Slat  of 
May  1826,  James  and  Andrew  Waggener 
bound  themselves  jointly  and  severally  to 
pay  to  Dyer  300  dollars.  And  by  an  obliga- 
tion dated  the  6th  of  October  1828,  James 
Waggener  bound  himself  to  pay  to  Dyer 
111  dollars  SO  cents.  These  obligations 
were  given  by  James  Waggener  for  money 
which  he  owed  to  Dyer,  and  in  the  first  of 
them  Andrew  and  Edmund  Waggener,  and 
in  the  second  Andrew  Waggener,  were  his 
sureties.  At  the  time  these  debts  were  con- 
tracted, James  Waggener  owned  little  prop- 
erty besides  his  farm ;  which  wasone  fourth 
of  a  tract  of  land  in  Mason  count;  on  the 
Ohio  river,  called  Waggener's  bottom,  con- 
taining upwards  of  4000  acres. 

On  the  20tb  of  January  1836,  James  Wag- 
gener gave  his  note  to  his  nephew  Wil- 
liam Waggener  for  the  payment  of  1620 
dollars  25  cents  on  the  20th  of  January 
1827,  with  interest  from  the  date,  and  exe- 
cuted a  deed  of  trust  on  his  land  to  secure 
its  payment,  which  autboriied  the  trustee, 
in  default  of  payment,  to  sell  the  land  at 
public  auction  for  cash,  after  advertising 
the  time  and  place  of  sale  for  sixty  days  at 
the  door  of  Mason  courthouse  and  in  some 
newspaper  most  convenient  to  Mason 
county.  This  deed  was  duly  recorded  in 
May  1626.  The  debt  secured  by  the  deed 
being  unpaid,  William  Waggener,  not  long 
after  the  time  for  payment  had  elapsed, 
caused  the  land  to  be  set  up  for  sale  by 
John  D.   Lewis   the   trustee    named    in    the 


ly  intervening  In  the  contro- 
but  by  creditors  to  save 
oaa:  and  uader  the  peculiar 
I  anaUlned." 

eaae.-The  principal 
se  la  cited  In  foolnoU  to  UandevlUe  T.  Perry.  S 
IITB:  Hewitt  v.  Adams.  1  Pat.  &  H.  >7. 
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deed.    There    was   some  sort  of  proof  that 

the    sale    nas  advertised    In   a.    newspaper 

printed    at  Chilicothe  in  the  state  of 

386  Ohio,     "and    at    the    door    of  Mason 
courthouse,  but  it  did  not  appear  for 

what  length  of  time  previous  to  the  sale. 
The  property  was  struck  out  to  William 
Waggcncr  at  the  price  of  1000  dollars, 
which  was  the  only  bid.  The  land  was  at 
that  time  worth  much  more;  its  cash  value 
being-  variously  estimated  by  the  witnesses 
at  from  ISOO  to  7000  dollars.  William  Wag- 
^ener  declared,  before  the  sale,  on  the  da.y 
of  the  sale,  and  after  the  sale,  that  he 
wanted  the  land  for  his  own  security 
merely, — that  he  would  hold  it  or  dispose 
cf  it  for  that  purpose  only,  and  after  satis- 
fying his  debt,  the  residue  should  belong 
to  his  uncle  James  and  his  family.  The 
trustee  conveyed  the  land  to  William  Wag- 
gener  by  deed  dated  the  2d  of  July  1827. 
William  permitted  his  uncle  to  retain  pos- 
session of  a  part  of  the  land  till  the  fall  of 

1828,  when  he  turned  him  out. 
On  the  2d   of    September   1828,    William 

Waggener  executed  a  deed  of  trust  upon 
the  land  to  secure  a  debt  of  500  dollars  to 
Henderson  4  JSmith,  payable  the  2d  of  Sep- 
tember 1829;  and  on   the    4th    of    February 

1829,  he  executed  another  deed  of  trust  on 
the  land  to  secure  a  debt  of  991  dollars  37 
cents  to  Andrew  Lewis,  payable  the  1st  of 
February  1330. 

In  the  spring  of  1829,  William  Waggfcner 
wrote  to  Dyer,  that  he  would  convey  the 
land  to  him,  if  he  would  pay  the  amount 
which  James  Waggener  owed  him,  Wil- 
liam: and  he  sent  Dyer  a  similar  message 
soon  after  by  Andrew  Waggener,  who 
went  to  Pendleton,  the  county  of  Dyer's 
residence,  on  a  visit  in  May  1829.  Dyer 
replied  that  he  would  come  to  Mason  be- 
tween the  1st  and  15th  of  September,  to 
pay  him  the  money  according  to  his  prop- 
osition. Dyer  arrived  on  the  15th  of 
September;  but  in  the  mean  time  William 
Waggener  had  sold  to  one  Henry  Capehart 
a  part  of  the  land,  at  the  price  of  1800  dol- 
lars, and  though  he  had  not  made  the  con- 
veyance when  Dyer  arrived,  he  made  it  on 
the  day  after. 

387  *Before  Cape  hart's  purchase,  it  was 
known      to     William    Waggener    and 

others  that  James  Waggener  talked  of 
bringing  suit  to  set  aside  the  sale  to  Wil- 
liam; and  that  fact  was  communicated  to 
Capehart  before  his  purchase.  Capehart, 
however,  determined  to  run  the  risk,  and 
accepted  a  deed  from  William  Waggener 
with  special  warranty  only.  He  paid  300 
dollars  of  his  purchase  money  in  a  horse ; 
500  dollars  in  discharge  of  Henderson  & 
Smith's  Incumbrance;  and  the  remaining 
1000  dollars  by  discharging  the  incum- 
brance of  Andrew  Lewis  above  mentioned, 
which  was  effected,  in  pursuance  of  an 
arrangement  between  William  Waggener, 
Capehart,  Lewis,  and  Alexander  and  Sam- 
uel M'Culloch,  creditors  of  Lewis,  by 
Capehart  giving  to  the  M'Cullochs  his  two 
bonds  for  500  dollars  each,  payable  in  Au- 
gust 1830  and  August  1831,  with  a  deed  of 
trust  on  the  land  he  had  bought  of  William 
Waggener,  and  the  U'CulIocbs  allowing  to 
Lewis  a  credit  for  the  same  amount. 
Capebart's    deed  to   secure  the  payment  of 


Waggbnbr  v.  Dybr.  386-389 

his  bonds  to  the  M'Cullochs  is  dated  the 
16th  of  September  1829,  and  conveys  the 
land  to  John  M'Culloch  as  trustee. 

On  the  9th  of  November  1829,  James 
Waggener  and  wife  executed  a  conveyance 
of  the  same  1000  acres  of  land  to  Dyer, 
which  was  recorded  in  February  1830.  The 
deed  is  in  form  an  absolute  deed  to  Dyer  in 
fee  simple,  with  general  warranty,  but  its 
intention,  according  to  the  declarations 
and  acts  of  the  parties  to  it,  was  to  confer 
upon  Dyer  a  security  for  his  debt,  and  for 
this  purpose  to  invest  him  with  James 
Waggener's  right  to  redeem  the  land  in 
possession  of  William  Waggener  and  Cape- 
hart. 

Accordingly,  in  April  1830  Dyer  com- 
menced this  suit  in  the  late  superior  court 
of  chancery  for  the  Clarksburg  district, 
and  in  May  1830  tiled  his  bill,  making 
James  Waggener,  William  Waggener  and 
Henry  Capehart  defendants;  setting 
388  forth  his  claims  upon  'James,  the 
fraudulent  conduct  of  William,  the 
Irregularity  of  the  sale  to  him,  the  gross 
inadequacy  of  the  price,  his  declarations 
which  shewed  that  he  held  as  a  trustee  for 
James,  his  sale  to  Capehart,  who  had  no- 
tice of  the  trust,  and  James's  conveyance 
by  way  of  mortgage  to  the  plaintiff.  The 
bill  alleged  also  that  the  debt  of  James  to 
William  Waggener  had  been  greatly  re- 
duced. Jt  sought  an  account  of  that  debt, 
and  of  the  rents  and  profits  of  the  land 
since  William's  purchase,  and  a  sale  of  the 
land  for  the  payment  of  the  plaintiff's 
debt. 

The  answer  of  James  Waggener  corre- 
iponds  in   its  statement  of  facts    with    the 


bill. 

The  answer  of  William  Waggener  admits 
some  payments  made  to  him  by  James; 
admits  that  his  bid  of  1000  dollars  was  the 
only  bid  ;  denies  that  he  made  any  declara- 
tions before  the  sale,  that  he  would  pur- 
chase and  hold  the  land  as  a  mere  security 
for  his  debt,  but  admits  that  he  informed 
James,  and  perhaps  others,  after  the  sale, 
that  he  did  not  want  the  land,— that  all  he 
wanted  was  his  money;  and  declares  that 
his  own  necessities  and  want  of  money 
induced  him  to  have  the  land  sold  by  his 
trustee,  and  afterwards  to  sell  part  of  it  to 
Capehart.  He  denies  the  alleged  inade- 
quacy of  price,  but  admits  that  he  sold  part 
of  it  to  Capehart  for  1800  dollars. 

Capehart,  by  his  answer,  objects  that 
the  plaintiff  claims  under  a  deed  which  is 
void  by  the  statute  prohibiting  the  pur- 
chase of  pretenaed  titles.  He  declares 
that  he  was  a  purchaser  from  William  Wag- 
gener for  valuable  consideration,  withont 
notice  of  any  equity  or  claim  of  either 
James  Waggener  or  the  plaintiff  against 
William;  but  insists  that  if  he  could  be 
affected  with  such  notice,  yet  having  paid 
off  the  incumbrances  created  by  William  on 
the  land,  he  became  clothed  with  all  the 
rights  and  substituted  in  the  room  of  the 
creditors  whose  debts  he  discharged. 
389  'The   cause    having  been  regularly 

transferred  to  the  circuit  superior 
court  of  law  and  chancery  for  Mason 
county,  Alexander  and  Samuel  M'Culloch, 
in  September  1832,  tiled  a  petition  setting 
forth    their  interest  as  incumbrancers  of 
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part  at  the  land  under  the  deed  from  Cape- 
hart  to  their  trustee  John  M'Culloch,  and 
aaking'  to  be  made  parties.  An  amended 
bill  was  according-lj  filed,  making  them 
and  their  said  trustee  defendants:  where- 
upon the;  filed  their  answer,  declaring  that 
they  acquired  their  incumbrance  lairlj, 
and  nithout  an  j  knowledge  or  notice  of  the 
equitable  claims  preferred  in  the  bill. 

Among  the  depositions  for  the  plaintiff, 
that  of  Andrew  Waggener  naa  of  primary 
importance.  This  deponent  being  asked 
whether  he  had  any  interest  in  the  contro- 
versy, responded  that  he  had  none  as 
believed,  and  produced  an  instrument  under 
the  hand  and  seal  of  Dyer,  dated  the  25th 
of  February  1B33,  by  which  Dyer,  reciting 
the  two  obligations  wherein  the  deponent 
was  bound  as  the  surety  of  James  Wag- 
gener, covenanted  that  he  should  never  be 
sued  upon  them,  and  that  no  attempt 
should  ever  be  made  to  enforce  the  collec- 
tion of  the  same,  or  of  either  of  them, 
from  him  by  any  process  of  law.  Thin 
instrument  was  returned  and  filed  with  the 
deposition,  the  defendants  by  their  counsel 
objecting  to  its  being  copied.  They  ex- 
cepted also  to  the  '  deposition  on  two 
grounds;  1st.  that  the  witness  was  it 
e.sted ;  2dly,  that  the  instrument  produced 
by  the  witness  was  in  effect  a  release,  and 
the  plaintiff  therefore  had  no  longer  any 
claim. 

The  cause  being  heard  the  18th  of   Af 
1835,     the   court   overruled    the    exceptio 
to    the    deposition    of    Andrew    Waggeni 
directed  the  land  in  the   bill    mentioned    to 
be  sold  at   public  auction  upon   a  credit  of 
one,  two  and  three  years,    after    advertise- 
ment   in    the    manner    prescribed    by    the 
decree,  and  ordered    several   accounts  to  be 

taken  by  its  commissioner;  to  wit, 
390      an  account  of  *the  rents   and   profit: 

□f  the  land  since  the  date  of  the  deed 
to  William  Waggener,  with  an  account  of 
the  value  of  the  permanent  improvements 
put  upon  the  land  by  William  Waggener 
and  Henry  Capehart;  and  accounts  of  the 
debts  due    from    James    Waggener   to   the 

Slaintilf,  and  from  James  Waggener  to 
niliam,  and  of  the  mortgage  debt  of  the 
M-Cullochs. 

On  the   petition    of    William    Waggener, 
an  appeal    was  allowed    him   from    the   de- 


lee. 

TUCKER,  P.  There  is  no  legal  question 
of  interest  in  this  case,  except  those  which 
respect  the  propriety  of  reading  Andrew 
Waggener'!  deposition.  He  is  one  of  two 
sureties  in  a  bond  to  Dyer  the  appellee, 
and  if  Dyer  succeeds  in  the  rause,  the  debt 
will  be  thereby  liquidated  and  discharged. 
To  remove  this  objection.  Dyer  has  exe- 
cuted to  him  a  covenant  not  to  sue  him, 
which  he  produced  at  the  taking  of  his 
deposition.  Two  questions  are  now  made; 
1st.  Can  the  covenant  be  read  without 
proof  by  the  subscribing  witness?  This 
objection,  if  valid,  comes  too  late.  It 
ought  to  have  been  made  when  the  paper 
was  introduced,  that  the  subscribing  wit' 
ness  might  be  called.    This  was  not  done. 


The  paper  was  admitted,  the  counsel  for 
the  defendants  only  objecting  to  its  being 
copied, — meaning,  I  suppose,  that  the 
original  must  be  filed.  Independent  of 
this,  it  seems  to  me  that  as  Dj'er  calls  for 
the  covenant,  and  avails  himself  of  it  to 
rehabilitate  his  witnesb,  the  proof  of  the 
subscribing  witness  was  not  necessary. 
Mandeville  v.  Perry,  6  Call  78.  He  conld 
never  afterwards  be  permitted  to  deny  it, 
and  if  so,  the  witness  would  have  the  full 
benefit  of  its  protection.  2.  Did  this  cov- 
enant exonerate  the  witness?  I  think  it 
did.     It  did  not,  it  is  true,  discharge 

391  the  cosurety,  'because  a  covenant  not 
to  sue  one  does   nor  exonerate   both. 

Ward  v.  Johnson,  6  Munf.  9;  Dean  v. 
Newhall,  8  T.  R.  168;  Wright's  adm'r  v. 
Stockton,  5  Leigh  153.  But  the  covenant 
operated  to  protect  Andrew  Waggener  for- 
ever from  Dyer's  claim.  It  is  contended, 
however,  that  he  would  be  subject  to  the 
cosurety's  demand  for  contribution.  I 
think  not.  By  exonerating  him.  Dyer's 
redress  against  Edmund  Waggener  the  co- 
surety would  be  confined  to  one  moiety  of 
the  debt.  Could  Bdmund  Waggener,  if  he 
had  paid  that  moiety,  demand  that  Andrew 
should  reimburse  him  any  part  thereof?  If 
each  surety  is  to  be  considered,  in  respect 
to  his  cosureties,  as  a  principal  as  to  hia 
aliquot  part  of  the  debt,  scd  only  surety  to 
hia  cosureties  for  the  balance,  (see  Ex 
parte  Gifford,  6  Ves.  S05;  1  Story's  Eq.  ! 
499,  p.  477,)  ttien  it  is  clear  that  Ekimund 
can  have  no  claim  upon  Andrew.  But  if 
this  be  not  a  general  rule,  (see  Theobald 
on  Princ.  &  Surety,  267,)  yet  where  a  cred- 
itor, with  a  view  to  the  purposes  of  justice 
and  to  have  the  benefit  of  a  witness's  testi- 
mony, gives  up  the  liability  of  the  witness 
for  one  half  his  debt,  no  court  of  law  or 
equity  would  recognize  the  claim  of  the 
other  surety  to  defeat  this  reasonable  ar- 
rangement by  holding  the  witness  respon- 
sible for  the  payment  of  a  portion  of  his 
cosurety's  moiety.  No  wrong  is  done  to 
him:  for  if,  instead  of  being  released, 
Andrew  Waggener  had  paid  his  moiety, 
Edmund  never  could  have  demanded  cor- 
tribution  for  his  aliquot  part  paid  by  him- 
self. And  as  his  rights  are  not  impaiied, 
it  would  be  unreasonable  to  make  him  par- 
taker in  equity  of  the  benefit  of  a  covenant 
which  confessedly  cannot  avail  him  at  law, 
and  which  equity  will  never  carry  beyond 
the  intention  of  the  parties.  Kirby  ft  wife 
V.  Taylor  ftc,  6  Johns.  C.   R.   242. 

Waggener  was  therefore  a  good  witness; 
and  reading    his  testimony,    the  merits  are 
moat   clearly    with    the   appellee.     The  ob- 
jection as  to  the  title  being  pretensed 

392  'cannot  prevail.     The  cases   of  Allen 
ftc.  V.  Smith.  1  Leigh  231,  and  Ruff- 

ners  V.  Lewis's  ex'ors  et  al.,  ?  Leigh  720. 
promulgate,  I  think,  the  true  doctrine  on 
this  subject,  on  the  authority  of  the  opin- 
ions of  learned  engliah  chancellors  there 
cited.  The  present  case  is  fully  within 
the  influence  of  them. 

As  to  the  objection  that  the  priorities  of 
the  incumbrances  are  not  settled,  that  is  a 
matter  of  which,  if  it  were  as  is  contended, 
Waggener  cannot  complat 
first  incumbrancer.  I-"   '      ' 


.■■t'.rvfjft" 


II  LEIQH  KiNCBBLOSi 

On  the  whole,  I  think  there  is  no  error  in 
the  decree  to  the  prejudice  of  the  appellant, 
and  that  it  shontd  be  affirmed  with  costs. 
PER  CURIAU,  Decree  affirmed. 

393  'Kincheloe  v.  Kincheloe. 


—A  decree  dlBmlaalDS  a  bill  Uled  toaet  aside  a  will. 
If  correct  on  tbe  merlu  a»  between  Che  plaintiff 
and  defendaDL  will  be  afSnned,  though  some  of 
the  belrsof  the  testator  were  oot.  and  the  plaintiff 
was  not  reqalred  to  make  them,  parties  to  the 
salt:  dlSBeotleote  TdckCh,  F,  who  held,  tb  at  Id 
■ucb  case  no  decree  could  properly  be  made,  ei- 
ceiit  a  decree  dlsmlsslOB  the  bill  for  the  failure  of 
the  plalnllfl  to  make  the  proper  parlies,  after 
beloa  roled  to  do  so. 
Sum- Same- DivUavIt  Vei  Nan.— The  qaestlon  as 
to  the  admlsalblltty  and  effect  of  the  defeadant's 
answer  to  a  bluflled  to  setasldea  will,  aserldence 
on  tbe  trial  of  the  Issae  derieavlt  vel  Doa.  consid- 
ered by  Cabbu.  and  Stamard.  J. 
DafMWltloa  —  Notica  ol  Taklof-SaftlclHCy.— A  no- 
tice is  siven  by  plaintiff  to  defendant,  for  laklns 
thedeposUlonof  several  witnesses  at  a  speclUed 
place  In  Missouri,  on  sii  successive  days,  between 
certalD  hours  of  each  day :  Hsld.  considering  the 
distance  of  tbe  place  appointed  for  taklns  the 
deponltlona  and  the  ancertainly  of  the  precise 
time  at  which  tbe  party  would  be  enabled  to  have 
things  in  readiness  for  taking  them,  tbe  notice  Is 
Kuftlclently  deQalte. 

A  writing'  purporting  to  be  the  will  of 
Daniel  Kincheloe  the  elder,  of  Wood  countj, 
was  proved  in  the  court  of  the  said  county  at 
August  term  1834,  by  the  oaths  of  the  sub- 
scribing witnesses,  and  was  thereupon 
ordered  to  be  recorded.  It  bore  date  the 
4th  of  August  1826.  The  testator  died  the 
14th  of  Augnst  1834,  having  then  very 
nearly  completed  his  eighty-fourth  year. 
At  the  date  of  his  will,  and  at  his  death, 
there  were  living  his  three  suns,  Nestor, 
Elijah,  and  Daniel,  an  infant  son  of  a 
deceased  daughter,  and  three  infant  chil- 
dren of  another  daughter,  likewise  de- 
ceased. The  will  contained  devises  or 
bequests  to  each  of  the  sons  and  grand- 
children. The  n-ife  of  the  testator  was  also 
a  devisee  and  legatee  therein ;  but  she 
died  before  him,  Daniel  Kincheloe, 
394  *the  son  of  the  testator,  was  ap- 
pointed the  executor. 
Id  November  1834,  a  bill  was  filed  in  tbe 
circuit  superior  court  of  Wood  county,  by 
Nestor  Kincheloe  against  Daniel  Kinche- 
loe, alleging  that  the  said  writing  {which 
he  exhibited)  was  not  the  will  of  the  de- 
cedent; that  even  if  no  undue  influence  had 
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•AppaliataPnctlce-BIII  to  Set  Asid*  Wlll-Waol  of 
Prdpcr  Parties -Waiver. -If  the  belrs  of  tbe  IntesUte 
are  not  made  parties,  and  there  la  no  objection 
made  in  tbe  lower  court  UDtil  after  the  issue  of 
dfniiaril  nrl  nonbaa  been  made  up  and  tried,  and  tbe 
Jury  has  relnrned  a  Tcrdict  against  the  will,  which 
has  been  probated,  those  claimlne  nnder  the  will 
will  not  then  be  allowed  to  object  to  a  decree  In 
accordance  witb  tbe  verdict  on  the  around  that  the 
belrs  had  not  been  made  parties.  Dower  v.  Church, 
t1  W.  Va.  Z>.  citlns.  at  paies  iZ  and  U. 
JCltKAthe.  II  L4UA«A 


been  exerted  over  him,  he  was,  at  the  date 
of  the  writing,  incapable  of  making  a  will, 
by  reason  of  the  imbecility  of  his  mind, 
arising  from  extreme  old  age;  that  in  the 
enfeebled  condition  of  his  mind,  tbe  de- 
fendant, who  was  hia  youngest  son  and 
lived  with  him,  was  enabled  to  exert,  and 
did  exert,  an  undue  influence  over  him,  to 
induce  bim  to  make  a  will  contrary  to  his 
wishes,  and  unduly  favourable  to  the  de- 
fendant; and  that  after  the  execution  of  the 
writing,  a  rigid  surveillance  was  exercised 
by  the  defendant,  to  prevent  the  testator 
from  making  any  alteration  in  the  dieposi- 
tions  therein  contained.  The  bill  called 
upon  the  defendant  to  answer  all  the  fore- 
going allegations,  fully,  plainly  and  dis- 
tinctly; and  also  propounded  various 
special  interrogatories,  of  whic}i  the  moat 
material  were  (in  substance)  whether  the 
defendant  had  not  frequently  heard  his  fa- 
ther, some  years  before  the  date  of  the 
writing,  declare  that  he  would  make  no 
will— that  the  law  should  be  his  will? 
Whether  the  defendant,  before  and  about 
the  date  of  the  said  writing,  had  not  fre- 
quently said  that  his  father  was  so  infirm 
as  to  be  incapable  of  busineas?  and  whether 
the  defendant  had  ever  said  that  his  reason 
for  not  removing  to  a  farm  he  had  pur- 
chased, was  tbe  fear  lest  his  father  should 
alter  his  will?  The  prayer  of  the  bill  was, 
that  the  court  would  direct  an  issue  to  be 
made  upand  tried,  whether  the  said  writing 
be  the  will  of  the  said  decedent  or  not? 
and  if  it  should  be  found  not  to  be  his  will, 
that  the  same  might  be  annulled  by  a  de- 
cree of  tbe  court ;  and  for  general  re- 
lief. 
395  *The  answer  of   Daniel   Kincheloe 

the  defendant  was  duly  sworn  to, 
and  it  denied,  positively  and  explicitly, 
every  material  allegation  contained  la  the 
bill,  and  responded  to  every  materia!  inter- 
rogatory in  a  manner  nnfavourable  totbe 
complainant.  Respecting  the  charges  of 
mental  incapacity  of  the  testator,  and  nn- 
due  influence  exerted  over  him  by  tbe  de- 
fendant, the  terms  of  the  answer  were  as 
follows:  "Respondent  says  that  at  the  time 
of  making  and  executing  the  said  will,  his 
father  was  in  the  full  enjoyment  of  all  hia 
mental  faculties,  and  as  capable  of  so  doin;^ 
as  at  any  period  of  his  life;  and  he  fully 
understood  what  he  was  doing.  Respondent 
denies,  in  the  moat  positive  manner,  his 
ever  having  exercised  the  least  influence 
over  the  devisor  in  making  the  laid  will, 
and  declares  that  all  the  charges  or  intima- 
tions to  that  effect  contained  in  the  com- 
plainant's bill  are  utterly  false." 

In  April  1835.  it  was  ordered  that  an 
issue  be  made  np,  and  a  jury  impannelled 
on  the  common  law  side  of  the  court,  to 
try  whether  the  said  writing  be  the  will  of 
Daniel  Kincheloe  deceased,  or  not.  At 
April  term  1836,  a  jury  was  accordingly 
impannelled,  and  the  trial  had;  when  the 
jury  found  that  the  said  writing  was  the 
true  last  will  and  testament  of  the  said 
decedent. 

Three  bills  of  exceptions  were  filed  by 
the  plaintiff,  to  opinions  of  the  court  given 
against  him  upon  the  trial.  Of  these  It  is 
only  neceasary  tp,  notice  tfee  first  and   sec- 
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B7  the  first  bill  of  exceptions  it  appeared, 
that  the  plaintiff  offered  to  read  in  evidence 
to  the  jury  the  depositiona  of  Cycua  Saun- 
ders, Abraham  Vandiver,  George  Parker 
aad  £Uas  Kincheloe,  taken  and  certified 
by  tTTo  justices  of  the  peace  of  Shelby 
county  in  the  state  of  Missouri,  under  a 
commission  issued  by  the  clerk  of  the  cir- 
cuit court.  The  conimission  was  dated 
the  18th  of  May  1835,  and  directed  to  any 
two  justices  of  Shelby  county  aforesaid, 
requesting  them,  "that  on  the 
3%  6th,  "yth,  8th,  9th,  10th  and  11th 
days  of  July  next,  at  the  house  of 
W.  B.  Braughtons  in  the  county  of  Shelby 
and  state  of  Missouri,  between  the  hours  of 
seven  o'clock  a.  m.  and  six  o'clock  p.  m.  oi 
each  day,"  they  should  assemble  them- 
selres  and  examine  the  said  witnesses. 

One  of  the  depositions  was  dated  the  10th, 
another  the  11th,  of  July  1835.  Neither 
the  time  of  taking  the  two  others, 
place  of  taking  any  one  of  them,  was  stated 
or  appeared,  otherwise  than  by  the  certifi- 
cate of  the  justices  that  each  deposition 
was  taken  ''pursuant  to  the  annexed 
mission,  and  also  the  annexed  not 
And  when  the  depositions  were  returned  to 
the  office  of  the  circuit  court  under  the  seals 
of  the  justices,  no  notice  was  returned  with 
them.  It  was  proved,  however,  that  after 
the  return  of  the  depositions  to  the  office, 
the  counsel  of  the  complaint  tiled  there- 
with an  original  notice,  from  the  complain- 
ant to  the  defendant,  that  the  depositions 
of  the  said  witnesses  would  be  taken  on  the 
days,  between  the  hours,  and  at  the  place, 
specified  in  the  commission,  and  mentioned 
abore;  on  which  notice  was  an  affidavit, 
dated  the  18th  of  May  1835,  of  the  service 
thereof  on  the  defendant,  by  delivering 
him  a  true  copy.  And  it  was  further 
prored  that  the  said  counsel  enclosed  and 
sent  by  mail,  together  with  the  commission 
under  which  the  depositions  were  taken,  a 
true  copy  of  the  original  notice  filed  as 
aforesaid.  There  being  no  other  evidence 
that  the  depositions  were  taken  in  pursu- 
ance of  notice  to  the  defendant,  or  at  the 
time  and  place  mentioned  in  the  said  orig- 
inal notice,  and  the  defendant  having, 
preTioualy  to  the  trial,  to  wit,  on  the  2Sth 
of  August  1835,  endorsed  upon  each  deposi- 
tion an  exception,  on  the  ground  that  no 
notice  of  the  time  and  place  of  taking  the 


the 


the 


motion    of  the  said   defendant,    refused 
permit    the  said   depositions  to  be  read:  to 
which  opinion  the  plaintiff  excepted. 
397  'The    depositions   so   excluded  con- 

tained material  evidence  for  the  com- 
plainant. Three  of  the  deponents  testified, 
that  they  were  acquainted  with  the  dece- 
dent in  the  year  1826.  and  believed  that  at 
the  date  of  the  writing  in  question  (the 
4th  of  August  1826)  he  was  not  capable  of 
making  a  will.  The  other  deponent  testi- 
fied, that  he  was  acquainted  with  the 
decedent  from  1815  to  1831,  though  not 
sufficiently  acquainted  to  form  "any  cor- 
rect opinion  as  to  his  capacity  ;"  but  from 
the  observations  he  had  been  abtr    to  make 


ring 


with      hie 


did  not  think  him  capable  of  doing  any 
business  of  importance.  This  deponent, 
however,  added,    that  he    had    no  distinct 


By  the  second  bill  of  exceptions  it  ap- 
peared, that  the  defendant  offered  to  read 
to  the  jury,  as  evidence,  the  bill  filed  in 
the  cause,  together  with  the  answer  of  tbe 
said  defendant  thereto,  and  asked  the  court 
to  instruct  the  jury,  that  the  defendant  was 
entitled  to  the  benefit  of  the  answer,  as 
evidence  on  his  behalf  upon  the  trial  of  the 
issue,  in  the  same  manner  and  to  the  same 
extent  that  an  answer  of  a  defendant  would 
be  evidence  for  him  upon  the  hearing  of  a 
cause  in  a  court  of  equity.  The  plaintiff 
objected  to  the  reading  of  the  said  answer 
as  evidence  upon  the  trial  of  the  issue, 
and  to  the  giving  of  such  instruction  as 
to  the  effect  of  the  ansner  when  read ;  but 
the  court  overruled  his  objections,  per- 
mitted the  answer  to  be  read,  and  gave  the 
instruction  prayed  for:  to  which  opinions 
the  plaintiff  excepted. 

The  verdict,  and  all  the  proceedings  had 
upon  the  trial  of  the  issue,  being  certified 
to  the  court  on  its  chancery  side,  the  com- 
plainant moved  the  court  to  award  a  new 
trial  of  the  said  issue,  upon  the  ground  set 
out  in  the  bills  of  exceptions  aforesaid. 
Thia  motion  the  court  overruled.  The 
cause  then  came  on  to  be  heard  upon  the 
bill  and  exhibit,  the  answer  of 
398  the  'defendant,  and  the  verdict  of 
the  jury:  "whereupon"  (the  record 
proceeds)  "it  appearing  to  tbe  court  here, 
from  the  verdict  aforesaid,  that  the  will  in 
the  bill  and  proceedings  mentioned  is  the 
true  last  will  arid  testament  of  said  Daniel 
Kincheloe  deceased,  but  all  parties  in 
interest  not  being  before  the  court,  so  as 
to  authoriEe  a  decree  affirming  said  will,  it 
is  therefore  adjudged,  ordered  and  decreed 
that  the  bill  of  the  complainant  be  dis- 
missed," with  costs  to  the  defendant. 

From  which  decree  the  complainant  ap- 
pealed to  this  court. 

Fisher,  for  appellant. 

Johnson,  for  appellee- 

CABELL,  J.  In  the  case  of  Swann  w. 
Selden,  this  court  decided  that  the  decree 
dismissing  the  bill  on  the  merits  ongbt  not 
to  be  reversed,  merely  on  the  ground  that 
some  of  the  persons  concerned  in  interest 
had  not  been  made  parties.  It  is  the  busi- 
ness of  the  plaintiff  to  make  all  proper 
parties.  If  he  fails  to  do  so.  it  is  too  late 
for  him,  in  the  appellate  court,  to  take  ad- 
vantage of  his  own  omission,  for  the  pur- 
pose of  reversing  a  decree  which  is  correct 
and  proper  in  all  other  respects. 

If  therefore  the  decree  were  right  on  the 
merits,  it  would  be  too  late  now  to  object  to 
the  want  of  parties,  whatever  may  have 
been  the  reason  which  bperated  on  the  mind 
of  the  chancellor  in  dismissing  the  bill. 
And  if  it  be  wrong  on  the  merits,  it  ought 
to  be  reversed  on  that  ground,  and  not  on 
the  ground  of  the  want  of  parties. 

'  a  suit  in  chancery,  the  object  of  which 
>  contest  the  validity  of  a  will,  on  and 
e  devisavit  vel  non,  under  the  act  of 
assembly.  I  do  not  think  that  the  answer 
of  the  defendant  t>ecomes,  of  necessity,  evi- 
dence in  the  cause,  on  the  question  as  to 
tbe  validity  of  the  will.  Where  no  ap- 
peal is  made  to  the  conscience  of  'the 
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defendant ;  wbere  no  diBcovei?  is  sought 
from  him  as  to  facts  within  his  par- 
ticular knowledg^e,  but  b«  is  called  oa  to 
answer,  merely  as  a  step  or  part  of  the 
proceeding  tbrougrb  which  it  is  necesaarj 
to  pass,  for  obtaining  a  trial  before  a  jury ; 
in  snch  a  case,  it  would  be  unjust  to  make 
the  answer  evidence  as  to  the  validitj  of 
the  will.  In  such  a  case,  the  statements 
of  the  answer  are  entitled  to  no  more  weight 
than  the  allegations  of  the  bill.  In  such  a 
case,  the  position  of  a.  party  as  defendant 
entitles  him  to  no  advantage. 

But  in  the  case  before  us,  an  appeal  ie 
directly  made  to  the  conscience  of  the  de- 
fendant, by  various  searching  interroga- 
tories, which  he  is  called  on  to  answei 
.  specially.  Being  thus  called  on  and  re- 
quired to  give  evidence  which  might  have 
operated  against  him,  he  ought, 
principle  of  chancery  practice,  to 
titled  to  its  benefit  when  it  operatei 

I  am  of  opinion,  nevertheless,  that  the 
decree  dismissing  the  bill  is  wrong  on 
merits.  The  verdict  of  the  jury  ought 
be  set  aside,  because  it  was  render^  01 
trial  in  which  material  testimony  offered 
by  the  plaintiff  was  exclnded  from  the  con- 
sideration of  the  jury.  The  abjection  to  the 
excluded  depositions,  founded  on  the  alleged 
insufiSciency  or  illegality  of  the  notice,  is 
in  my  opinion  not  valid.  When  we  con- 
sider the  great  distance  of  the  place  wtiere 
the  depositions  were  to  betaken,  theuncer 
tainty  of  being  able  to  arrive  there  at  i 
particular  day,  and  the  difficulty  and  uncer 
tainty  of  procuring  the  attendance  of  thi 
commissioners  and  of  numerous  witnessei 
at  the  same  time  and  place,  it  was  quiti 
reasonable  to  notify  the  adverse  party  that 
the  depositions  would  be  taken  on  six  suc- 
cessive days,  so  as  to  justify  the  taking  of 
them  on  any  of  the  days,  even  the  last. 

On  this  ground,  I  am  for  reversing  the 
decree,  and  remanding  the  cause  for  a  new 
trial  of  the  issue.  And  as  the  cause  is 
necessarily  to  go  back,  I  think  the 
400  complainant  •should  be  ruled  to 
make  all  proper  parties,  and  on  his 
failure  to  do  so,  that  the  bill  should  be 
dismissed. 

TUCKER,  P.  In  thiscase,  lam  of  opin- 
ion that  the  decree  of  dismission  of  the 
plaintiff'sbillwaserroneous.  That  dismis- 
sion was  not  upon  the  merits,  but  for  want 
of  parties.  This  distinctly  appears  to  my 
mind,  from  the  terms  of  the  decree.  After 
reciting  the  return  of  a  verdict  in  favour 
of  the  wilt,  it  proceeds— " but  all  parties  in 
interest  not  being  before  the  court,  so  as 
to  authorize  a  decree  afGrming  said  will," 
it  is  decreed  that  the  bill  be  dismissed. 
Here  there  is  a  disclaimer  of  a  decree  on  the 
merits,  and  a  dismission  because  there  are 
iiot  parties  to  enable  the  court  to  render 
snch  decree. 

Considered  as  a  dismission  for  want  of 
parties,  it  was  erroneous ;  for  the  court 
should  rather  have  ordered  the  proper  par- 
ties to  be  made,  and  have  given  time  to 
amend  the  bill;  and  the  bill  should  only 
have  been  dismissed  in  case  the  plaintiff 
failed  to  make  parties.  Allen  &c.  v. 
Smith.  1  Leigh  231;  Hill  v.  Kirwan,  Jacob 
163;    4  Cond.    Eng.    Ch.    R.    76;  Green  7. 
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Poole,  4  Bro.  P.  C.  122,  (ed.  Tom),  vol.  5,  p. 
504;)     Key  v.  Hord  Ac,  4  Munf.  485. 

But  if  the  dismission  be  considered  as  a 
decree  on  the  merits,  it  was  yet  more  er- 
roneous. For  no  decree  can  be  properly 
pronounced  affirming  the  validity  of  a  will 
(which  is  the  effect  of  a  dismission  on  the 
merits  here)  unless  all  persons  concerned 
in  interest  are  before  the  court.  For  the 
will  cannot  be  good  against  some  ,of  the 
heirs,  and  void  as  to  others:  nor  can  a 
verdict  and  decree  against  one  bind  the 
others.  The  other  heirs  may  therefore  file 
their  bills,  and  on  the  trial  of  an  issue,  it 
may  be  found  against  the  will.  If  so,  then 
the  will  would  be  void  as  to  them,  and  good 
against  Nestor  Kincheloe,  if  this 
401       decree  is  to  be  taken  "as  affirming  the 
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Where  it  appears  that  all  persons  interested 
are  not  before  the  court,  the  court  should 
require  the  parties  to  be  made,  and  if  not 
made  in  reasonable  time,  the  bill  should  be 
dismissed ;  riot  on  the  merits,  but  for  de- 
fect of  parties.  The  question  of  the  valid- 
ity of  a  will  is  integral,  and  cannot  be 
disposed  of  piecemeal. 

With  these  views,  I  cannot  go  into  the 
other  questions,  which  are  not  before  us, 
as  the  dismission  has  been  for  want  of 
parties  only ;  but  I  am  of  opinion  to  reverse 
the  decree  of  dismission,  and  send  the  cause 
back,  that  the  proper  parties  may  be  made. 

The  decree  of  the  court  of  appeals  was  as 
follows : 

"The  court  is  of  opinion  that  the  depo- 
sitions offered  by  the  appellant  in  evidence 
on  the  trial  of  the  issue  were  improperly 
excluded  from  the  jury.  The  court  is  fur- 
ther of  opinion  that  though  the  omission  to 
make  all  the  heirs  of  the  testator  parties, 
if  that  were  the  only  objection  to  the  de- 
cree, would  not  authorize  the  reversal  of  it, 
at  the  instance  and  for  the  benefit  of  the 
party  guilty  of  the  omission,  yet  as  the  de- 
cree is  to  be  reversed  on  a  different  ground, 
and  the  cause  remanded,  it  is  proper,  when 
the  case  goes  back  to  the  circuit  court,  that 
that  court  should  require  the  other  heirs  to 
be  made  parties ;  and  as  the  introduction  of 
the  other  parties  may  change  the  question 
presented  by  the  appellant's  exception  to 
the  introduction  and  effect  of  the  answer 
of  the  appellee,  as  evidence  on  the  trial  of 
the  issue,  that  question  need  not  be  (as  it 
is  not)  decided.  Therefore"  decree  re- 
versed with  costs,  and  cause  remanded  to 
the  circuit  court,  "with  directions  to  re- 
quire the  appellant  to  make  the  other  heirs 
parties,  and  on  his  failure  to  do  so  in  a  rea- 
sonable time,  to  dismiss  his  bill  for  want 
of  parties;  and  in  the  event  the  parties 
are  made,  for  such  further  proceedings  as 
may  be  proper." 

■Jddoi  Stahabu  also  dellTered  a  Bepante 

opiDion  Id  ttie   forecolDS  case:  but.  as  be 

iDformcd  the  reporter,  tbe  mauuscrlpt  was  after- 

varda  mlslalcl  or  lost.    HIsopIdIoq  (accord! dit  to  a 

gnmioBry  fomtshed  by  him  to  the  reporter)   waa. 

That  tbe  answer  ID  a  bill  for  an  Issue  dcvlsavlt 

lOD  cauDot  be  used  aserldeoce  for  tbe  respood- 

Iq    reapect  to  (acts  allcKcd  in  tbe  bill,  aod 

tbereby  arced  asalnat  tbe  Talldlt)'  of  tbe  will,  and 

deuled  by  tbe  answer,  except  wbere  tbe  facts  are 

sassested  to  be.   or  from  tbelt  natare  most  be. 
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wltblD  tbe  special  knowledge  of  the  reBpondent. 
and  as  to  tbem  an  appeal  is  made  to  bla  conscience. 
1  specifically  called  for  from  blm. 
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Wben  tberefore  ibe  b 

dent,  by  reason  of  ate.  or  defect  of  Intellect,  or 
otber  canse  not  produced  by  tbe  Immediate  acency. 
nor  comlnK  wltbin  tbe  particular  Icnowledre,  of  tbe 
reapondent,  tbe  answer  asserting'  tbe  testameptary 

defect  or  cause.  Is  not  evidence  to  the  Jury  for  the 
respondeat,  to  prove  such  capacity.  !dly.  He  was 
also  of  opinion,  that,  mafcing  dne  allowance  for  the 
distance  of  the  place  at  which  the  deposUlona  were 
to  tw  taken,  the  notice  in  this  case  was  sufficiently 
definite,  and  tbat  tbe  court  erred  In  the  opinion  by 

lury.  And  he  concurred  in  tbe  decree  that  was 
rendered  by  this  conrL-Note  in  OriBinal  Edition. 

403  'London  v.  Turner. 

November.  1840.  Ricbmond. 
(Absent  Stanabd.*  J,> 
Penanal  ProiMrty  —  Parol  DeclaTatlon  ol  Trnat— 
Valid  u  betwMO  Wbon.-Altboaffh,  where  per- 
sonal property  is  given  to  one  upon  a  trust  by 
parol  for  anotber,  tbe  declaration  of  trust  by 
parol  may  be  valid  as  between  tbe  donee  aod  Ibe 


dtlie< 


:  tbe 


essentially  different. 
Praudultnt  Conveyancast—  UoilUtliMi  ol  Cbattala— 
PoMculon  In  Another— When  LlaMe  lor  DcM*  •! 
ParwHi  In  PasKuloD.— where  any  reaeTvatton  or 
limitation  Ispretended  to  have  been  made  of  a  use 
or  properly,  by  way  of  condition,  reveralon,  re- 
mainder or  otberwisc,  in  goods  and  chattels  tbe 

for  Ave  years,  the  same, 
parcbasers  of  tbe  person  so  remaining  in  poasea- 
slop.  Is.  under  tbe  act  to  prevept  fraud,  and  per- 
juries, taken  to  be  frandalent.  and  tbe  abaolui 


saioii 


such 


by  deed  Is 


ir  limiutlon  were  declared  by  vrlll  oi 
-11  ins,  proved  and  recorded. 
•ne— SaoM-Caac  at  Bar. —a  father, 
upon  the  marriage  of  hla  daughter,  makes  her  a 
gift  of  slaves,  and  the  posaeaalon  thereof  remaina 
Id  the  dangbter'a  bushaod  five  yeara.  Wblle  tbe 
buaband  Is  In  pOBseselOD.  the  father  makes  bis  will, 
confirming  tbe  Elft,  and  declaring  tbat  tbe  same 
Im  'to  her  In  trust  for  the  sole  and  only  purpose  of 
ber  Immediate  nse  and  comfort  In  life,  and  after 
her  decease  the  title  and  fee  simple  interest  to  be 
vested  forever  In  tbe  children  or  issue  lawfully 
begotten  of  ber  body,  free  from  the  claim,  control 

though  tbls  will  la  made  and  recorded  wltbin  nve 
years  from  the  time  of  tbe  (r>ft,  yet  Held  tbat  tbe 
alaveaarellable  tobe  taken  In  execution  by  tbe 
creditors  of  tbe  husband. 
This  case  dlstiuguisbed  from  Beasley  v.  Owen.  S 
Hen.  &  Mnnf.  4W. 

In  December  1827  Terr.a  London  enhibited 
her  bill  to  the  judge  of  the  superior  court 
of  chancerj  holden  at  Lynchburg-,  setting- 
forth  that  about  the  31st  of  December  1809, 

■He  bad  been  connsel  for  the  appellanL 

Tbe  principal  case  Is  cited  ln/iio(->Ki(<  to  Bradley 
V.  Mosby.  BCallSO. 

-^Fralidulent  am)  VoluDtarji  Conveyaac**.— See  mon- 
ographic notion  "Fraadnlent  and  Volnntary  Con- 
veyances" appended  to  Cochran  v.  Paris,  II  Qratt. 
MB. 


the    complainant,  whoae   maiden  name  w«k 
Higginbotham,      intermarried     nith 

404  John  London  ;  that  *aome   time  after 
the  marriage,  her  father  John    Hlg- 

g-inbotham  delivered  into  her  husband'* 
posaession  two  female  elaves,  to  wit,  Par- 
melia  and  ZlWra,  "declaring  at  the  time 
of  said  delivery  hia  intention  to  give  the 
aatd  slavee  in  trust  for  the  sole  and  only 
purpose  of  the  complainant's  use  and  com- 
fort durinif  her  life,  and  at  her  death  the 
title  atid  fee  simple  interest  to  descend 
and  vest  in  her  children  or  issue,  which  she 
might  thereafter  have ;  that  the  slaves 
remained  in  the  possession  of  her  husband 
from  the  time  of  said  delivery  until  bit 
death,  without  any  effort  on  his  part  in 
any  single  instance,  and  without  the  asser- 
tion on  his  part,  during  all  that  time,  of 
any  claim  or  right  in  opposition  to  the  said 
limitation  and  trust;"  that  in  addition  to 
the  limitation  and  trust  declared  at  the  time 
of  the  delivery,  the  father  of  the  com- 
plainant, in  1813,  shortly  previous  to  bis 
death,  made  his  will,  which  was  duly  re- 
corded in  the  county  court  of  Amherst,  in 
which,  out  of  abundant  caution,  and  for 
the  purpose  of  committing  the  title  of  said 
slaves  to  record,  he  confirmed  the  gift  of 
tbem  to  the  complainant  and  her  children, 
in  the  manner  and  under  the  limitations 
and  trust  before  mentioned;  that  since  tbe 
said  gift,  Parmelia  has  had  four   children, 

Henry,  Edmund,  Fleming  and ;  that 

in  1823  complainant's  husband  died  intes- 
tate, largely  indebted  by  specialty  and 
simple  contracts;  that  she  qualified  as  his 
administratrix,  and  has  administered  the 
whole  of  his  personal  assets  (with  the  ex- 
ception of  a  small  sum  retained  to  cover 
future  contingent  and  unavoidable  ex- 
penses) in  the  payment  of  specialty  debts, 
leaving  a  large  amount  of  them  still  nn- 
paid,  and  the  whole  of  tbe  simple  contract 
debts;  that  her  husband  died  seized  of  sev- 
eral tracts  of  land  amounting  to  between 
1500  and  1600  acres,  no  part  of  which  has 
been  subjected  to  the  payment  of  his  debts; 
that  among  the  specialty  debts  left  unpaid 
is  one  of  large  amount,  to  wit,  857  dollars 
81  cents,  besides  interest  and  costs,  due 
James  Marr  deceased  for  the  purchase 

405  'of  a  part  of  the  said  land,  for  which 
debt  William   Turner   is  bound  as  the 

surety  of  her  husband;  that  Turaer  having 
paid  300  dollars,  part  thereof,  to  Alexander 
Marr  the  personal  representative  of  the  said 
James,  recovered,  upon  motion  in  tbe  sn- 
perior  court  of  Amherst  county,  a  judgment 
against  the  complainant  as  adrainistratrlz 
as  aforesaid,  for  the  said  sum  of  300  dollars 
with  interest  from  the  24th  of  July  1826  till 
paid,  and  the  costs  of  the  motion;  that 
upon  this  judgment  he  has  sued  oat  a  fieri 
facias,  which  he  has  caused  to  be  levied  on 
the  negro  boy  Henry,  a  child  of  Parme- 
lia; that  he  alleges  he  has  now  paid  tbe 
balance  of  the  debt  to  Marr's  administrator, 
and  will  obtain  a  judgment  against  the 
complainant  as  administratrix  for  the 
same,  and  upon  such  judgment  will  cause 
execution  to  be  leried  on  the  remainder  of 
the  said  slaves;  that  whatever  right  her 
husband  had  in  the  usufmct  of  the  said 
slaves  by  virtue  of  his  marital  rights,  was 
sold  by  the  complainant  as  his  administra- 


II  UEIQH 


London  v.  TuRNKii. 


406-408 


trix,  at  a  male  of  his  personal  property  made 
when  Turner  was  present,  to  mt,  in  De- 
cember 1823,  at  which  time  she  became  the 
purchaser  at  the  price  of  201  dollars,  which 
Bum  she  was  enabled  by  the  bounty  of  her 
brother  to  pay,  and  which,  as  administra- 
triz,  she  has  appropriated  in  payment  of 
her  husband's  debts;  that  she  is  advised 
now  that  she  acted  under  a  mistaken  idea 
of  her  own  rig-hts  in  purchasing  the  said 
slaves  and  paying  the  said  sum  of  201  dol- 
lars of  her  own  money  for  them,  because, 
upon  the  death  of  her  husband,  no  right  oi 
interest  in  said  slaves  was  transmitted  to 
his  representatives;  that  the  complainani 
has  by  the  said  John  Iiondon  six  children, 
to  wit,  Frances  Jane,  John  James,  Anii< 
Eliza.  Daniel  H.,  Mary  Banks  and  William 
Augustus  London,  of  whom  Frances  Jane 
has  intermarried  with  Winston  Woodroof, 
and  the  remaining-  tive  are  Infants  under 
the  age  af  21  years;  that  the  said  Turner 
has  heretofore  exhibited  several  bills  io 
chancery  against  the  complainant  and 
406  "her  children,  to  subject  her  husband'f 
lands  to  the  payment  of  his  debts, 
which  suits  are  still  pending,  and  she  is  at  : 
loss  to  conceive  why  he  shonld  have  relin' 
quished  the  pursuit  of  those  lands  to  invade 
the  rights  ofberself  and  her  children,  of 
which  rights  be  must  have  been  apprised, 
and  in  which  he  had  heretofore  ac- 
quiesced. The  bill  makes  Turner,  Wood' 
roof  and  wife,  and  the  complainant's  other 
children,  parties  defei^dants.  And  it  prays 
that  Turner  be  injoined  from  selling 
Henry,  and  from  levying  upon  or  selling 
the  other  slaves;  that  if  it  be  found  neces 
Bary.  an  account  may  be  taken  of  thi 
complainant's  administration,  and  if  it  shall 
appear  that  she  has  paid  the  said  sum  ol 
201  dollars  under  a  mistake  of  her  rights, 
that  she  may  be  reimbursed  out  of  the  renti 
of  the  real  estate. 

Chancellor  Taylor  denied  the  injunction, 
but  it  waa  awarded  by  one  of  the  judges 
of  the  court  of  appeals. 

Turner,  by  his  answer,  after  objecting  to 
the  jurisdiction  of  equity,  stated  that  he 
thought  it  probable  the  marriage  took 
place  at  least  a  year  anterior  to  the  time 
stated  in  the  bill ;  that  there  was  no  material 
lapse  of  time  between  the  date  of  the  mar- 
riage and  the  time  of  the  delivery  of  the 
slaves;  that  It  is  untrue  that  the  delivery 
of  the  slaves  was  accompanied  by  any  such 
declaration  as  is  stated  in  the  bill,  or 
clogged  by  any  condition  or  limitation 
whatever,  but  on  the  contrary  the  said 
slaves  were  fairly  and  tuiconditionally 
given  by  the  father  of  the  complainant  to 
herself  and  her  husband,  for  her  advance- 
ment In  marriage,  and  the  husband  claimed 
the  slaves  as  his  own  property,  and  treated 
them  as  such,  from  the  time  they  came  into 
his  possession  until  he  died;  ttiat  for  these 
reasons  the  title  to  the  slaveawas  not  sub- 
ject to  the  will  of  the  complainant's  father, 
and  that  will  can  have  no  influence  upon 
the  case  J  that  respondent  is  advised  the  per- 
sonal estate  of  the  complainant's  husband 
must  be  exhausted  before  his  realty  can  be 

reached;  but    at    all   events,    as    the 
¥fJ      complainant  *and  her  children    have 

the    same  interest  in    the  personal  as 
Id  the  real  estate  it  is  more  just  and  equi- 


table that  the  personal  estate  should  be 
given  up  for  the  benefit  of  creditors,  and 
the  matter  of  subjecting  the  lands  ad- 
justed between  the-widow  and  heirs,  than 
that  a  suffering  surety  should  be  delayed. 

Daniel  Higginbotham,  the  brother  of  the 
complainant,  deposed  that  some  time  in 
the  year  1809  (as  well  as  he  remembers) 
and  previous  to  the  intermarriage  of  the 
complainant  with  John  London,  the  depo- 
nent was  In  company  with  bis  father  John 
Higginbotham,  who  informed  him  that  tn 
the  event  of  the  marriage  of  his  daughter 
Tersa  with  London,  he  intended  to  settle 
some  negroes  upon  her  and  the  issue  of  the 
marriage.  The  names  of  the  slaves  were 
Jenny  and  her  children.  He  said  be  in- 
tended so  to  settle  them,  or  any  thing  else 
he  might  think  proper,  upon  his  daughter 
and  the  heirs  of  her  body,  that  in  the  event 
of  her  dying  without  issue,  they  should 
return  to  his  estate.  He  requested  deponent 
at  the  time  to  draw  up  such  an  instrument 
as  would  secure  to  the  said  Tersa,  and  her 
children  by  the  said  intended  marriage,  the 
said  slaves  according  to  his  intention,  and 
the  deponent  thinks  he  drew  such  an  in- 
strument and  left  it  with  his  father.  Some 
short  time  after  this  the  marrtaee  took 
place,  and  some  time  thereafter  (perhaps 
two  or  three  months)  the  slaves  were  de- 
livered into  the  possession  of  the  said  John 
London,  as  the  property  of  the  said  Teria 
for  life,  and  at  her  death  to  go  to  her  chil- 
dren. Deponent  was  informed  this  was  the 
character  of  the  gift  and  the  delivery,  by 
conversation  with  his  father,  not  only  at 
the  time  first  referred  to  previous  to  the 
marriage,  but  after  the  marriage  and  pre- 
vious to  the  delivery.  The  intention  of  his 
father  is  the  more  strongly  impressed  upon 
deponent's  memory,  by  the  remark  made 
by  his  father  in  one  of  the  conversations 
alluded  to,  that  he  wished  to  secure  the 
property  to  his  daughter  and  her  chil- 
408  dren  in  such  a  way  as  to  *leave  no 
question  of  its  validity,  and  that  he 
did  not  niat*  fo  encounter  again  such  a 
controversy  as  he  bad  had  with  his  son 
in  law  Isaac  Rucker.*  Since  deponent 
drew  the  instrument  referred  to,  he  does 
not  remember  to  have  seen  It,  and  cannot 
say  what  has  been  done  with  it.  It  may 
be  that  his  father  determined  to  substitute 
his  will  in  lieu  of  that  instrument,  as 
the  provisions  of  the  will  in  relation 
to  the  property  given  to  Terza  London 
are  substantially  the  same  (so  far  as  depo- 
nent recollects)  with  those  contained  in 
the  said  instrument.  In  the  year  1812  or 
1813  (deponent  is  not  certain  which)  he 
was  in  company  with  John  London,  when 
there  was  a  conversation  about  the  negroes 
given  by  deponent's  father,  in  which  Lon- 
don told  deponent  that  two  of  the  negroes 
had  died,  and  he  was  apprehensive  there 
was  some  defect  of  constitution  attaching  to 
the  rest,  and  he  believed  the  interest  of  the 
family  would  be  promoted  by  a  sale  or  ex- 
change of  the  rest,  and  he  would  sell  them 
or  put  them  off  if  he  had  the  right  to  do  so; 
but  he  said,  "You  know  how  they  are 
given,    and   that   I  have  no  right  to  do  so. 
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and  therefore  have  not  attempted  and  would 
not  a.ttempt  to  do  bo." 

Frances  R.  Coleman,  the  aiater  of  the 
complainant,  deposed  that  the  marriage 
took  place  in  1809  or  1810,  and  her  father's 
death  in  1813;  that  her  father  gave  to  the 
complainant  at  the  time  of  the  marriage, 
and  for  the  eole  benefit  of  herself  and  chil- 
dren, a  negro  woman  Jenny  and  her  chil- 
dren Celia,  Parmelia  and  Elvira;  that 
Celia  has  since  died,  and  Parmelia  has  sev- 
eral children,  Henry,  Edmund,  Fleming, 
Jane,  and  an  infant  whose  name  is  not 
known;  that  the  witness  heard  John  Lon- 
don state,  on  one  or  more  occasiona,  that 
be  irished  to  sell  the  said  slavea,  but  could 
not,  on  account  of  the  slaves  having  been 
given  to  his  wife. 

Jesse  Higginbotham,  a  brother  of  com- 
plainant, in  answer  to  interrogatories 
of    her    counsel,    said,      "I     do    not 

409  'recollect  in  what  year  she   was  mar- 
ried, nor  in  what  year  my  father  died. 

I  know  the  slave  Parmelia  was  the  daughter 
of  Jenny,  given  by  my  father  to  my  sister 
at  or  after  her  intermarriage.  The  said 
Elvira  I  believe  to  be  the  daughter  of 
Jenny,  but  do  not  know  it.  I  never  heard 
John  London  say  any  thing  about  the  char- 
acter of  the  gift." 

The  affidavits  of  Charles  Palmer  and  Alex- 
ander Jewell  were  taken  for  the  defendant. 
Palmer  deposed  that  he  lived  within  9  or 
10  miles  of  London,  and  never  heard  that 
London  held  the  property  which  came  by 
his  wife  in  any  other  way  than  as  his 
own.  He  always  understood  and  believed 
the  property  was  London's.  Jewell  resided 
nearer  to  London.  He  deposed  that  he  con- 
sidered the  slaves  as  London's  own  slaves, 
and  never  heard  any  thing  said  to  the  con- 
trary. London  offered  to  sell  him  one  of 
the  women.  "1  had,"  says  this  witness, 
"no  doubt  about  the  title,  when  he  offered 
to  sell  me  the  woman.  I  think  her  name 
was  Jenny.  My  wife  observed  to  mr.  Lon- 
don, that  probably  his  wife  would  not  be 
willing  for  him  to  sell  that  woman,  coming 
by  her.  His  reply  was,  that  iie  cared  noth- 
ing about  that;  that  the  property  given  to 
him  by  her  father  he  would  sell  as  soon  as 
if  he  had  laboured  for  it."  This  conver- 
sation took  place  15  or  15  years  before  the 
date  of  the  deposition,  which  was  October 
1828.  Witness  did  not  want  to  buy  the 
woman,  and  for   that  reason    the   sale    was 

The  clause  in  the  will  of  John  Higgin- 
botham referred  to  in  the  bill  and  relied  on 
by  the  complainant  is  in  these  words : 
"Item,  I  do  also  confirm  the  gift  or  gifts 
which  I  occasionally  made  to  my  daughter 
Terza  London,  hereby  declaring  the  same 
is  made  to  her  in  trust  for  the  sole  and 
only  purpose  of  her  immediate  use  and  com- 
fort in  life,  and  after  her  decease  the  title 
and  fee  simple  interest  to  be  vested  forever 
in  the  children  or  issue  lawfully  begotten 
of  her  body,  free  from  the  claim,  con- 

410  trol  "or  direction  of  any  other  person 
whatever,"     The  will   bore  date   the 

22d  of  June  1813,  and  was  admitted  to  record 
la  the  court  of  Amherst  county  on  the  19th 
of  September  1814. 

On  the  motion  of  the  defendant  Turner, 
the   court  of  chancery,  on  the  19th  of  May 


1830,  ordered  that  the  injunction  be  dis- 
solved. And  from  that  order  the  complain- 
ant appealed. 

Lyons  and  Stanard  for  appellant. 

Johnson  for  appellee. 

BROOKE,  J.  I  do  not  think  that  parol 
evidence  is  admissible  to  prove  a  traat  in 
the  slaves  delivered  by  the  father  to  the 
wife  of  London.  The  act  of  1787  concern- 
ing slaves  (1  Rev.  Code  of  1819,  ch.  Ill,  | 
51,  p.  432),  adapts  the  provision  of  the  act 
of  1758,  which  required  that  gifts  of  slaves 
should  be  by  will  or  deed  duly  proved  and 
recorded ;  but  provides  that  that  provision 
should  not  extend  to  gifts  of  slaves  where 
the  possession  was  in  the  donee  or  those 
claiming  under  him;  evidently  intending 
to  apply  to  the  case  of  absolute  gifts,  and 
leaving  the  cases  of  special  gifts  with  lim- 
itations and  trusts  for  others  than  the  donee, 
to  be  provided  for  by  will  or  deed  duly 
proved  and  recorded  according  to  the  act  of 
1758.  The  delivery  of  possession  by  the 
donor  to  the  donee  would  be  insufBcient 
evidence  to  all  the  world  of  the  right  of 
property  in  the  donee,  but  would  be  no  evi- 
dence of  any  trust  or  limitation  for  others; 
and  to  admit  parol  evidence  to  prove  such 
trust  or  limitation,  would  let  in  alt  the 
frauds  intended  to  be  prevented  by  the  will 
or  deed  required  In  the  first  provision  of 
the  section  In  the  case  of  special  gifts  of 
slaves.  In  the  case  before  ns,  the  delivery 
of  the  slaves  by  the  father  to  his  daughter 
mrs.  London  vested  the  property  in  them  in 
her  husband,  by  virtue  of  bis  marital 
rights,  and  left  nothing  in  the  father 
411  to  be  disposed  of  by  his  "will:  which 
disposition,  by  the  way,  appears  to 
me,  upon  the  testimony  in  the  case,  to  have 
been  an  afterthought,  when  London  the 
husband  had  become  much  involved,  and  to 
have  been  designed  to  protect  the  property 
in  the  slaves  from  his  creditors. 

I  prefer  this  view  of  the  case  to  putting 
it  on  the  last  provision  in  the  2d  section  of 
the  act  to  prevent  frauds  and  perjuries, 
1  Rev.  Code,  ch.  101,  p.  373,  as  upon  the 
evidence  in  the  case  the  possession  of  the 
slaves  had  not  remained  in  the  donee  five 
years  before  the  will  of  the  father  was  duly 
proved  and  recorded ;  a  point  much  pressed 
in  the  argument. 

The  order  must  be  affirmed. 

TUCKER,  P.  From  the  evidence  in  this 
case  I  am  satisfied  that  very  soon  after 
the  marriage  of  mrs.  London,  her  father 
made  her  a  gift  of  the  slaves,  from  one  of 
whom  the  slave  in  question  descended.  The 
testimony  does  not  furnish  the  slightest 
foundation  for  the  opinion  that  the  trans- 
action was  a  loan  ;  and  hence  the  notion  of 
a  reclamation  by  his  will,  according  to  the 
principles  of  Beaslcy  V.  Owen,  3  Hen.  A 
Munf.  449,  is  out  of  the  question.  The 
will  can  have  no  influence  except  to  con- 
firm the  position  that  there  was  a  gift,  and 
not  a  loan.  If  it  applies  to  this  transaction 
at  all,  it  recognizes  it  as  a  gift;  if  it  does 
not,  it  can  have  no  effect  in  confirming 
the  rights  of  mrs.  London. 

Considering  it  as  a  gift,  and  admitting 
that  it  was  to  the  daughter  for  life,  with 
remainder  to  the  children,  what  was  its 
effect?  It  is  contended  that  it  was  designed 
as  a  trust  for  the  daughter,  and  eqnity  wilt 
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conaider  the  husband  as  trustee,  if  none 
other  be  named.  The  legal  title  is  cast 
npon  him  by  the  gift  without  the  inter- 
Tention  of  a  trustee,  and  equity  vrill  affect 
his  conscience  with  the  trust,  if  he  received 
the  property  upon  confidence  that  he 
would  hold  it  for  her  use.  This  is  indeed 
true   as    between    the    parties  them- 

412  selves;  but  the  'question   is  not  be- 
tween them,  but  between  the  wife  and 

the  creditors  of  the  husband ;  and  then  we 
are  to  say  whether  equity  will  set  up  a  se- 
cret parol  trust  in  behalf  of  the  wife  against 
the  creditors  of  the  husband.  The  state- 
ment of  the  question  at  once  Buggesta  the 
answer.  If  there  were  no  statute  of 
frauds,  such  h  course  would  be  against 
the  best  received  principles  of  equity.  The 
creditors  have  the  law  in  their  favour,  and 
the  equity  set  up  against  them  is  secret 
and  eminently  calculated  to  defraud  and 
deceive.  But  the  statute  places  the  matter 
beyond  question.  Here  is  a  limitation  of 
an  use  pretended  to  have  been  made  by 
way  of  trust,  in  this  property  which  was 
given  to  the  wife,  and  the  leg-al  title  and 
possession  whereof  eodem  flatu  vested  in 
the  husband.  This  limitation  is  by  the 
statute  denounced  as  fraudulent,  and  the 
absolute  property  is  declared  to  be  with 
the  possession. 

The  pretension  of  a  remainder  in  the 
children  is  yet  more  unfounded.  If  they 
take  any  thing,  it  is  a  legal  estate  in 
remainder,  and  not  a  mere  equitable  in- 
terest. Now  it  may  well  be  doubted 
whether  a  remainder  in  chattels  can  pass 
without  deed  or  will.  At  common  law,  such 
remainders  were  in  no  case  permitted. 
Afterwards  they  were  recognized  in  deeds 
and  wills  (5  Bac.  Abr.  720;  1  Burr.  284; 
Bradley  v.  Mosby,  3  Call  So],  but  I  have 
found  no  case  where  a  parol  remainder  has 
been  sustained.  But  be  this  as  it  may  be- 
tween the  parties,  the  statute  of  frauds 
very  clearly  declares  such  a  limitation 
invalid  as  to  creditors. 

It  is  suggested,  however,  that  there  being 
no  children  in  esse  when  the  parol  gift 
was  made,  the  remainder  was  for  that 
cause  void,  and  so  the  right  after  the 
daughter's  death  would  revert  to  the  father, 
and  was  therefore  liable  to  be  disposed  of 
by  hia  will.  I  do  not  think  so.  The  father 
by  the  gift  intended  to  pass  away  the 
property  altogether  from  himself;  and 
where  such  intention  appears,  the  abso- 
lute   property    vests     in     the     first 

413  'taker,  it  the  remainder  over  is  void. 
1  P.  Wms.  666;  S  Bac.   Abr.    722.     A 

gift  of  personalty,  on  common  law  princi- 
ples, passed  the  absolute  right.  The  courts 
afterwards  modified  that  general  principle, 
in  behalf  of  certain  remainders  and  limi- 
tations which  the  law  recognized  as  good. 
But  if  the  remainder  limited  is  not  good,  the 
original  rule  prevails.  So  that  here  the 
estate  of  the  daughter  was  absolute  if 
the  remainder  was  void,  and  the  marital 
rights  of  the  husband  were  commensurate 
with  hers. 

If  may  be  proper  to  observe  that  if,  con- 
trary to  this  view  of  the  matter,  a  rever- 
sion was  reserved  to  the  father,  dependent 
upon  the  daughter's  life,  it  would  be  as 
literally   within   the  statute  of  frauds  as  a 


remainder  is,  and  would  accordingly  be 
void,  since  it  would  aet  up  a  secret  intereat 
in  derogation  of  that  absolute  property 
which  the  taw  infers  from  possession,  un- 
less it  be  limited  by  deed  or  will  duly 
proved  and  recorded.  There  is  indeed 
nothing  against  which  the  act  is  so  dis- 
tinctly directed,  as  a  parol  reservation  of 
rights  in  the  donor,  while  to  all  the  world 
the  donee  retains  that  principal  indicium 
of  property,  the  possession  of  the  chattel. 

As  to  the  alleged  purchase  of  London's 
interest  t>y  his  wife,  that  was  so  far  from 
being  made  the  foundation  of  her  title,  that 
she  alleges  it  was  made  under  a  mistaken 
view  of  her  rights.  The  defendant  there- 
fore was  not  called  to  answer  to  it.  If, 
upon  the  cause  going  t>ack,  she  choose  to 
amend  her  bill  and  rest  herself  upon  this 
purchase,  the  defendant  will  then  answer, 
and  that  matter  will  be  determined  upon 
such  evidence  as  she  shall  produce. 

I  am  of  opinion  to  affirm  the  order. 

CABELI.,  J.,  concurred  in  the  opinion  of 
the  president. 

Order  affirmed. 
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John  Myrick  late  of  the  town  of  Peters- 
burg, in  and  by  his  last  will  and  testament, 
bequeathed  and  provided  as  follows— "I 
give  and  bequeath  to  my  son  John  L.  My- 
rick the  sum  of  15000  dollars  to  be  vested 
in  bank  stock  or  such  other  stock  as  my 
executors  may  think  best  and  more  profit- 
able, and  from  the  proceeds  or  dividends  to 
educate  him  in  the  best  manner  under  the 
direction  of  my  said  executors  herein  after 
named,  and  the  snrplus,  if  any,  to  be 
vested  in  like  manner  or  stock."     "I    give 


has  had,  and  will  hereafter  have,  in 
,ing  and  attending  to  my  said  son  from 
infancy,  the  sum  of  3000 dollars."     And 


■He  had  been  counsel  In  the  caQse. 

t Appa<atBicBt  €if  TdtamcDtary  QiierdlaD.-ln  Boyd 

V.  Townes,  TV  Va.  112.  It  is  said:  "A-S  was  said  in  this 
conrt  In  a  noted  case,  bad  tbe  teatator  deslSDCd  to 
confer  the  Bnardiinship.  he  wonld  bave  conferred 
It  io(idemii(rS(».  since  it  would  have  been  tbe  moat 
natural  and  obvlooa  way  of  expresslns  hlmaelf, 
Ktran  a.  fValler.  II  Lflah  130."  See  monoBrapblc  noU 
on  "Ouardlaa  and  Ward"  appended  to  Baruum  v. 
FToSt.  ITQratt.  WS. 
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after  suodr;  other  legacies  and  provisionB, 
the  tcatator  appointed  William  Clarke  (hiB 
father  in  law,  and  the  grandfather  of 
his  infant  son)  and  dr.  William  J.  Waller 
his  executors,  and  desired  that  thej  should 
not  be  required  to  give  security.  The 
will  was  dated  the  28th  December  1831. 

415  The    executors    Clarke    and    "WaUer 
proved  the  will   in  the  hustings  court 

of  Petersburg  at  January  term  1832,  and 
both  qualified  as  csecutors. 

The  testator's  son  and  legatee  John  L, 
Myrick  was,  at  the  time  of  the  testator's 
death,  an  infant  of  very  tender  years.  The 
hustings  court  of  Peteraburg,  at  its  Au- 
gust term  1837,  appointed  Andrew  Kevaa 
guardian  of  the  infant.  But  at  the  next 
September  term,  on  the  motion  of  the  eiec-- 
utor  Waller,  who  represented  that  he  was 
appointed  testamentary  giiirdian  of  the  in- 
fant by  his  father's  will,  that  he  desired 
and  intended  to  qualify  as  such,  and  that 
Kevan  had  been  appointed  guardian, 
without  previous  summons  or  notice  to 
him  as  the  statute  required,  the  hustings 
court  made  a  rule  on  Kevan,  to  shew  cause 
why  his  appointment  Bhoutd  not  be  revoked. 
Both  parties  appeared  at  November  term: 
Waller  insisted  that  Kevan's  appointment 
was  irregular  and  illegal,  and  that  it  should 
be  revoked,  and  moved  the  court  to  permit 
him  to  qualify  as  testamentary  guardian; 
and  Kevan  insisted  that  his  own  appoint- 
ment was  regular  and  legal,  and  opposed 
Waller's  motion  for  permission  to  qualify  as 
testamentary  guardian  of  the  infant.  The 
hustings  court  revoked  Kevan's  appoint- 
ment, but  at  the  same  time  overruled  Wal- 
ler's motion  to  be  permitted  to  qualify  as 
testamentary  guardian.  Kevan  excepted 
to  that  part  of  the  sentence  which  revoked 
his  appointment  to  the  office  of  guardian, 
and  Waller  to  that  part  of  it  which  denied 
him  permission  to  qualify  as  testamentary 
guardian.  And  both  parties  appealed  to  the 
circuit  superior  court  of  Petersburg.  Wal- 
ler carried  up  his  appeal.  But  Kevan  did 
not  prosecute  the  appeal  he  had  taken. 
However,  upon  the  hearing  of  Waller's  ap- 
peal in  the  circuit  superior  court,  Kevan 
appeared  and  contested  Waller's  claim  to 
the  wardship  as  testamentary   guardian. 

The  circuit  superior  court  held,  that,  as 
Kevan    had    failed    to    prosecute   his 

416  appeal  from  the  sentence  of  the  'hust- 
ings court  which  revoked  his  ap- 
pointment to  the  ofGce  of  guardian,  the 
propriety  of  that  revocation  was  not  exam- 
inable there:  that  the  sentence  of  revoca- 
tion was  to  be  considered  as  in    full    force. 

The  circuit  superior  court  also  held,  that 
the  executors  of  the  testator  John  Myrick 
were  by  his  will  appointed  testamentary 
guardians  of  his  infant  eon;  but  yet  held  it 
proper  to  hear  parol  or  any  other  legal 
evidence  to  shew,  that  Waller  ought  not  to 
be  permitted  to  qualify  as  guardian.  On 
this  point,  then,  a  good  deal  of  evidence 
was  introduced  on  both  sides,  which  was 
made  part  of  the  record  by  bill  of  excep- 
tions filed  by  Kevan;  but  it  is  unnecessary 
to  state  it  here,  since  the  cause  was  decided 
by  this  court  upon  the  construction  and 
effect  of  the  will.  The  circuit  superior 
court  thought,  that  no  good  reason  was 
shewn  by  the  evidence,  why  Waller  should 


not  have  the  wardship ;  and  therefore  re- 
versed the  sentence  of  the  hustings  court 
which  denied  it  to  him,  and  remanded  the 
cause  to  that  court,  with  directions  to  per- 
mit him  to  qualify  as  testamentary  guard- 
ian, according  to  the  provisions  of  the 
statute  concerning  guardians  Ac." 
417  From  which  sentence  Kevan  •by  pe- 
tition to  a  judge  of  this  court,  prayed 
an  appeal;  which  was  allowed. 

The  cause  was  argued  here,  by  Macfarland, 
Rhodes  and  Leigh,  for  the  appellant,  and  by 
Johnson  and  Taylor,  for  the  appellee. 

The  counsel  for  the  appellant  maintained, 
that  the  will  of  the  testator  John  Myrick  did 
not  appoint  his  executors  guardians  of  his 
infant  son.  The  provi-ionsof  the  first  sec- 
tion of  our  statute  concerning  guardians  Ac 
were  taken  (not  literally  indeed,  but  substan- 
tially), from  the  english  statute  12  Car.  2  ch. 
24,  and,  therefore,  the  adjudications  of  the 
english  courts  on  their  statute  would  afford 
us  a  guide  for  the  exposition  of  our  own. 
The  best  and  fullest  judicial  exposition  of 
theen^liah  statute  would  be  found  in  the 
opinion  of  the  chief  justice  in  Bedell  v. 
Constable,  Vaugh  177.  the  material  points 
of  which  were  well  abstracted  in  3  Bac.  Abr. 
Guardian,  A.  3,  p.  405  The  english  and  the 
Virginia  statutes  both  authorized  a  father, 
by  deed  or  will,  to  grant  or  devise  '*  the  cus- 
tody a  ud  tuition"  of  his  infant  child.  They 
said,  I  he  word  tuition  in  those  statutes,  did 
not  mean  education  in  the  ordinary  sense  of 
of  that  word  r  it  was  used  there  in  its  proper 
sense,    and    meant     guardianship.    At    all 


•I  Rev.  Code,  ch,  108.  p.  *0B,— i  I,  tiroTldes  "that  any 
father,  even  If  he  be  not  of  ibe  age  of  twenty-one 
yean,  may  tjy  deed  or  last  wllland  tesianient  either 
of  them  beinKeiecuiediDthepreBenceof  Iwocredl- 
l)le  wltaesaCB,  gram  and  devlK  the  custody  and 
tuliloQ  of  hia  child  (which  had  never  been  married) 
allboiiBb  it  be  not  bom.  durlne  any  part  of  the 
infancy  of  Much  child,  to  whomsoever  he  will :  and 
such  srant  or  devise,  heretofore  or  hereafter  to  be 
made,  xball  elve  the  arrantee  or  devisee  the  same 
power  over  t^e  person  of  the  child,  as  a  (aardlau  In 
comnioD  Hocaee  bath,  and  authorize  him.  by  actions 
of  ravishment  of  ward  or  trespaBS.  to  recover  the 
child,  with  damaares  for  the  wrousfnl  taking  or  de- 
taining of  him  or  her  for  his  or  her  use.  and  (or  the 


e  the  pFOflta.  i 


wards 


'.  real 


and  personal,  and  proaecnte  and  maintain  any  -such 
actions  and  suits  concerning  the  same  as  a  guardian 
in  common  socage  may  do.— I  2.  Any  guardian,  so 
appointed  by  the  last  will  and  testament  of  any 
person,  which  shall  be  legally  proved  and  recorded 
In  any  onrt,  sball  appear  openly  In  scch  coart.  be- 
fore Che  exercise  of  any  authority  over  the  minor 
or  hlB  estate,  and  declare  his  acceptance  of  the 
guardianship,  which  sball  be  recorded,  and  shall 
give  bond  and  secnrlty  In  the  manner  bereln  after 
directed,  unless  the  testator  has  otherwise  directed 
by  his  wIll,-|S,  If  atiy  sucb  guardian  shall  fail  or 
neglect  [o  appear  in  the  cotirt  where  such  last  will 
and  testament  shall  be  recorded,  within  the  space 
of  sli  months  thereafter,  be  may  be  summoned  and 
compelled  to  declare  bis  acceptance  or  rennnclatlon 
of  such  trust;  and  If  every  snch  guardian,  appointed 
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renunciation 

shall  be  recorded. 
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eventB,  the  pbraBe  "cnstodj  and  tuition" 
was  tbe  exact  definition  of  g-uardiankhip ; 
and  BO  it  had  always  been  underBlood. 
41S  Neither  statute  "prescribed  aoj  partic- 
ular form  of  such  appointment;  and 
it  W38  equally  true  in  the  construction  of 
both,  that  it  was  immaterial  by  what  words 
the  guardian  was  appointed,  providtd  the  fa- 
ther's intent  was  suSlciently  apparent.  But 
then,  the  father's  intent  must  distinctly  ap- 
pear, to  g'ive  the  custody  and  tuition  of  his 
child's  person,  not  merely  the  care  of  his 
estate;  to  appoint  a  guardian  for  the  child. 
not  a  trustee  to  manag'e  the  estate  given  to 
the  child,  and  to  apply  the  profits  to  his 
use.  whether  for  his  education  or  otherwise. 
This  appeared  clearly  from  the  propositions, 
deduced  from  the  opinion  in  Bedell  v  Con- 
stable—that neither  before  nor  since  the  stat- 
ute of  12  Car.  2,  ch.  24,  might  an  infant 
directly  devise  his  lands,  yet  au  infant  mifiht 
within  that  statute  dispose  of  the  custody 
of  his  child,  and  that  disposition  would 
draw  after  it  the  land  as  incident  to  the  cus- 
tody. Vaugh.  178,  and  that  the  testamentary 
ff  nardian  would,  as  incidental  to  his  office, 
have  the  custody,  not  only  of  the  lands  de- 
scended from  or  left  by  the  father  to  the 
child,  but  of  all  lands  and  goods  in  any  way 
acquired  or  purchased  by  the  infant.  Id.  18S-6. 
but  that  if  a  father  of  full  age  should  devise 
his  land  to  J.  S.  during  the  minority,  of  his 
son  and  heir,  in  trust  for  the  son,  and  for 
his  maintenance  and  education  during  his 
minority,  "  this  would  be  no  devising' 
of  the  custody  within  the  statute,  for  he 
might  have  done  this  before  the  statute," 
Id.  184.  The  devise  of  the  custody  of  the 
child'*  person,  then,  the  appointment  of  a 
testamentary  guardian,  carried  with  it  au- 
thority over  all  the  ward's  estate  :  the  devise 
of  a  trust  or  authority  over  the  estate  given 
by  the  father  to  the  child,  with  whatever 
latitude  of  discretion  or  for  whatever  pur- 
pose, even  for  the  express  purpose  of  his 
maintenance  and  education,  did  not  carry 
with  it  the  custody  of  the  child's  per- 
son, the  tuition,  the  guardianship.  Then, 
adverting  to  the  will  in  the  present  case, 
whereby  the  father  gave  15000  dollars 
to  his  infant  eon,  to  be  invested 
419  *by  hie  executors  in  hank  or  other 
stock,  as  they  should  think  most  advan- 
tageoue  to  the  legatee,  and  from  the  profits 
"to  educate  him  in  the  tKst  manner  under  the 
direction  of  hie  executors,  and  the  surplus  to 
be  vested  in  like  manner  or  stock;"  they 
insisted,  that  the  trust  here  confided  to  the 
executors,  was  to  invest,  manage  and  improve 
that  particular  fund,  and  at  the  most,  to  di- 
rect the  manner  of  his  education,  and  out  of 
the  promts  of  that  fund  to  defray  the  expense 
of  the  best  education  ;  that  there  was  not  the 
least  manifestation  of  any  intent  to  give  the 
executors  the  care  and  management  of  any 
other  estate  of  his  son  but  that  which  the 
testator  bequeathed  to  him,  or  any  authority 
to  apply  the  profits  of  any  estate  which  his 
son  might  otherwise  acquire,  to  the  purpose 
of  his  education,  or  to  his  use  in  any  other 
way.  And  if  the  testator's  intent  was  only 
to  confide  to  his  executors  the  care  and  man- 
agement of  the  estate  he  had  given  to  his 
child,  and  the  direction  of  his  education  to  be 
defrayed  out  of  the  profits  of  that  estate,  he 
intended  to  confide  a  trust  to  them  far  short 


of  the  office  of  testamentary  guardians. 
Here  was  "nodeviaing  of  the  custody  within 
the  statute,  for  he  might  hare  done  this 
before  the  statute." 

The  testator  expected  and  intended,  that 
mrs.  Turner  should  have  the  care  of  hischild's 
person,  during  the  early  part  of  his  infancy 
at  least:  he  gave  her  a  handsome  legacy,  in 
consideration  of  the  trouble  she  had  had,  and 
would  afterwards  have,  in  rearing  and  attend- 
ing to  him.  Now,  if  the  will  had  appointed 
the  executors guardianaof  the  child,  and  mra. 
Turner  had  insisted  on  keeping  him  under 
her  own  care  during  his  early  infancy  (as 
probably  she  did),  the  statute  would  have 
given  the  testamentary  guardians  an  action 
of  ravishment  of  ward  or  trespass  against 
her.  to  recover  their  ward  and  damages  for 
her  detention  of  him.  But  to  bold  that  they 
wonld  have  been  entitled  to  such  an 

420  action  against  •mra.  Turner,   were  to 
set  at  nought  the  plain   wishes  of  the 

father  in  regard  to  the  care  of  his  child's  per- 
son, the  preservation  of  his  health  and  life. 
And  if  they  could  not  have  recovered  the  cus- 
tody of  the  child  from  her,  they  were  not 
testamentary  guardians.  Indeed,  mrs.  Tur- 
ner might  have  claimed  the  custody,  the 
testamentary  guardianship,  of  this  infant, 
with  much  more  plausibility,  than  the  execu- 

Granting  that  the  testator  meant  to  give 
his  executors  the  utmost  latitude  of  discre- 
tion that  can  possibly  be  inferred  from  his 
will,  in  respect  to  the  manner  and  expense  of 
his  infant  son's  education,  yet  the  grant  of 
such  control  and  discretion  over  his  educa- 
tion would  not  have  constituted  them  his 
guardians  :  for  the  guardianship  of  an  infant 
may  l>e  expressly  devised  to  one,  and  the 
direction,  or  a  share  in  the  direction,  of  his 
education,  confided  to  another.  Duke  of 
Beaufort  v.  Berty,  1  P.  Wms,  702-6  ;  Gaines 
V.  Spann's  ex'ora,  2  Brock.  C.  C.  R.  81. 

They  said,  it  would  l>e  found,  on  examina- 
tion of  the  cases  which  had  arisen  upon  testa- 
mentary appointments  of  guardians,  that 
either  the  custody  of  the  infant  was  expressly 
devised;  or  there  was  an  express  appoint- 
ment of  a  guardian  or  tutor,  eo  nomine  ;  or 
all  (no''  a  pari)  of  the  powers  essential  to  the 
office  of  guardian  were  granted.  They  re- 
ferred for  instances,  to  Bedell  v.  Constable, 
Duke  of  Beaufort  v.  Berty,  and  Gaines  v. 
Spann's  ex'ors,  (before  cited):  Eyre  v.  Coun- 
tess of  Shaf  tsburj.  2  F.  Wms.  103 ;  Storke 
V.  Storke.  3  Id.  51  ;  Ex  parte  ftichards,  3 
Atk.  516;  Dillon  v.  L.ady  Mountcashell,  4 
Bro.  P.  C.  306,  (new  edi.) ;  Ward  v.  St.  Paul, 
2  Bro.  C.  C.  583 ;  Peckham  v.  Peckham.  Id, 
584,  in  note  ;  Ex  parte  Earl  of  Ilchester,  7 
Ves.  348. 

In  Mendes  v.  Mendes,  3  Atk.  619.  624.  the 
testator  having  directed  that  j^600.  a  year 
should  be  given  to  his  wife  for  the  mainte- 
nance and  education  of  his  children  whilst 
they  should  continue  to  live  with  her  and  at 
her  charge;  lord   Hardwicke  said,  "I 

421  should  apprehend  this  might  'amount 
to  a  devise  of  the  guardianship,  but  do 

not  give  an  absolute  opinion."  If .  even  in 
that  strong  case  for  implying  a  grant  of 
guardianship,  lord  Hardwicke  saw  some 
room  for  doubt,  it  could  not  possibly  be  main- 
tained, that   the   provisions  of  mr.   Myrick's 
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will   appointed  hie  executors  guardians  of 
his  infant  eon  by  fair  implication. 

The  onlj  case  the;  were  aware  of,  that 
furnished  any  colour  of  aathority  to  support 
the  claim  of  the  appellee  to  the  guardian- 
ship, was  that  of  Reynolds  v.  L,ady  Tenham, 
9  Mod.  40 ;  2  Bq.  Ca.  Abr.  4S6,  pi.  Ifi,  best 
reported  by  the  name  of  Lady  Teynham  v. 
LenDard,4Bro.  P.  C.  302.  Accordingly  to  the 
two  former  reports,  the  infant's  father  said, 
on  his  deathbed,  that  he  expected  his  father 
would  take  care  to  educate  his  child  in  the 
protestant  relii^ion,  and  not  leave  the  educa- 
tion of  it  to  hia  wife  (ahe  being  a  papist); 
and  these  words  were  held  a  good  appoint- 
ment of  the  (Trandfather  guardian.  Accord- 
ing to  Brown's  report,  the  state  of  the  case 
was  thus—"  Richard  Barrelt  (whose  wife 
was  a  roman  catholic)  being  senaible  of  the 
prejudice  it  might  be,  not  only  to  his  child 
and  family,  but  also  to  the  protestant  reli- 
gion, especially  in  Ireland,  did,  in  his  last 
sickness  and  not  long  before  his  death,  di- 
rect that  hia  father  should  have  the  care  and 
tuition  of  such  child  when  born,  alleging 
that  his  wife  had  always  promised  it  should 
be  bred  up  a  protestant  ;  and  this  direction 
was  reduced  to  writing,  by  way  of  memoran- 
dum or  instructiona  for  a  will,  but  before 
the  same  could  be  prepared  in  form,  Barrett 
died."  The  contest  for  the  guardianship  of 
the  infant  was  t)etween  the  roman  catholic 
mother,  and  the  protestant  grandfather,  who 
being  himself  infirm,  named  ttro  person  to 
whom  he  desired  the  guardianship  might  be 
committed.  The  court  of  chancery  ap- 
pointed the  grandfather's  nominees  guard- 
ians of  the  infant.  On  appeal  to  the  house 
of  lords,  the  appointment  of  the  grandfa- 
ther's nominees  to  be  the  guardians, 
422  was  reversed  ;  but  "it  was  decided, 
that  the  guardianship  was  not  assign- 
able, and  that  the  graudfather  in  person 
should  have  the  guardianship.  Now,  they 
said,  it  was  plain,  that  there  was,  in  that 
case,  no  testamentary  appointment  of  a 
guardian,  within  the  statute  12  Car.  2,  ch. 
24,  for  by  that  statute,  such  appointment 
could  only  be  made  by  deed  or  will  in  writ- 
ing in  the  presence  of  two  or  more  credible 
witnesses ;  but  the  father's  directions  on 
his  deathbed  were,  at  the  moat,  only  a  nun- 
cupative will.  Nor  was  it  pretended,  in  the 
argument,  that  the  grandfather  had  been 
appointed  testamentary  guardian  of  the  in- 
fant, but  only  that  the  lord  chancellor,  to 
whom  by  the  law  of  the  land  it  belonged  to 
appoint  guardians  for  infants,  did  right  in 
giving  the  guardianship  to  the  protestant 
nominees  of  the  protestant  grandfather,  to 
whom  the  father  wished  to  confide  the  care 
and  tuition  of  bis  child,  io  preference  to 
the  roman  catholic  mother.  The  religion  of 
the  parties  to  the  contest  for  the  guardian- 
ship, was  the  real  ground  of  decision. 

Tiiey  concluded,  that  the  appellee  Waller 
had  no  claim  to  the  guardianship  of  this  in- 
fant by  testamentary  appointment  of  his 
father.  And  on  this  point  they  rested  the 
case.  But  they  suggested,  that  even  if  the 
circuit  superior  court  was  right  in  holding 
that  the  will  made  an  appointment  of  tes- 
tamentary guardians  for  the  infant  son,  the 
appellee  was  not  the  sole  guardian ;  both 
the  executors  had  equal  right  to  participate 
in  the  guardianship ;  and  the  circuit  court 


erred  in  directing  that  Waller  alone  ahonld 
be  permitted  to  qualify,  without  summoning 
the  other  executor  Clarke  to  say  whether  or 
no  be  alao  would  qualify  aa  gnardian,  ac- 
cording to  the  second  section  of  the  statute 
concerning  guardians  Ac. 

The  counsel  for  the  appellee  argued,  that  as 
the  testator  gave  to  his  executors  the  whole 
care  and  management  of  the  estate  he  had 
given  to  his  infant  son,  during  his  minority, 
and  gave  them  the  direction,  in  other  words, 
the  control,  of  his  education,  heconfided 

423  to  them  all  the  'essential  attributes  that 
belong   to  the  o^ce   of   guardian.     Of 

these,  the  direction  of  the  education  of  the  in- 
fant was  far  the  moat  important.  Education, 
they  said,  comprised  the  training  of  the  body, 
of  the  understanding,  of  the  heart ;  the  breed- 
ing of  the  youth,  nurture,  instruction  in 
letters,  manners,  morala  and  religion.  The 
executors  conld  not  direct  the  education  of 
the  infant  in  the  tiest  manner  according  to 
their  own  judgment,  without  having  the 
disposal  of  his  person,  to  place  him  where 
such  liest  education  could  be  bestowed  on 
him.  The  right  conferred  on  the  executors 
to  direct  the  infant'a  education,  therefore, 
carried  with  it,  by  plain  and  inevitable 
implication,  a  perfect  right  to  the  custody 
and  diaposal  of  his  person.  If  the  right  and 
dutv  to  hold  and  manage  the  infant'a  estate, 
and  to  direct  the  manner  of  his  education, 
and  dispose  of  his  person  so  as  best  to  ac- 
complish the  purpose  of  educating  him,  and 
the  consequent  right  and  duty  to  maintain 
him,  did  not  constitute  all  the  attributes  of 
the  office  of  guardian,  what  attribute  of  that 
office  was  withheld  ? 

They  insisted,  that  the  grant  of  the  educa- 
tion of  the  infant  in  this  will,  was  exactly 
tantamount  to  the  grant  of  the  tuition  in  the 
statutory  sense  of  the  word  ;  and  entered 
into  a  criticism  of  those  words  to  shew  that 
thev  were  equally  comprehensive. 

They  said,  Ihecaseof  the  Duke  of  Beaufort 
V.  Berty  established  no  such  proposition  as 
that  an  absolute  control  and  direction  of 
the  education,  could  be  separated  from  the 
guardianship,  of  an  infant,  and  the  guardiao- 
' 'p  confided  to  one,  and  the 'education 
another.  In  that  case,  the  testator 
expressly  appointed  two  of  his  friends  guard- 
ians of  his  infant  sons,  and  only  recom- 
mended to  the  guardians  to  take  the  advice 
of  the  duke  of  Ormood  in  the  education  of  his 
eldest  son  ;  there  wan  no  question  who  were 
ntitled  to  the  guardianship  ;  the  only  ques- 
ion  was  whether  the  guardians  should  con- 
sult another  who  was  not  appointed  one 

424  of  the  g-uardians.  *in  the  education   of 
the   infant.     It   was   determined,  that 

the  guardians,  in  the  execution  of  their 
oOice,  ought  to  follow  the  testator's  recom- 
mendation, and  consult  the  duke  of  Ormond. 
or  the  persons  whom  the  court  sulistitnted 
for  him  ;  not  that  the  persons  with  whom 
the  guardians  were  to  advise,  might  direct 
d  control  them  in  the  education  of  their 
rd.  In  the  present  case,  the  absolute 
uncontrolled  right  and  duty  to  direct  the 
education  of  the  infant,  as  well  as  the  care 
and  management  of  the  estate  given  to  him, 

as  confided  by  the  testator  to  his  executors. 

The  argument  for  the  appellant  rested 
.jainly  on  propositions  extracted  from  the 
opinion  of  the  chief    justice  in   Bedell  v. 
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Coaatable  ;  but  it  novrUe  appeared  what  was 
the  point  in  controveray  in  that  case,  or  who 
wer*  the  partiea  to  it,  or  how  it  was  decided, 
or  whether  it  was  ever  decided;  it  only 
appeared,  that  the  court  waa  equally  divided 
upon  the  caae  before  it,  whatever  it  Tfas. 
The  case  could  not  be  considered  authority  to 
an;  purpose.  In  Mendea  v.  Mendea,  the 
testator  did  not  confide  to.  hia  wife  the  care 
and  manag;ement  of  the  whole  property 
which  he  had  g-iven  to  his  children,  which 
was  very  large,  but  only  directed  that 
^600.  a  year  should  be  ptven  to  hia  wife,  out 
of  his  own  estate,  for  the  maintenance  and 
education  of  hia  children,  while  they  should 
continue  to  live  with  her  and  at  her  charge  ; 
and  lord  Hardwicke  thought,  that  might 
amount  to  adevieeof  the  guardianship,  but 
he  gave  no  absolute  opinion  ;  not  because  he 
doubted,  but  because  the  case  did  not  re- 
quire him  to  decide  the  point.  The  present 
case,  they  said,  afforded  far  stronger  grounds 
to  imply  a  grant  of  the  guardianship  of  the 
infant:  the  care  and  management  of  the 
infant's  whole  estate  ;  the  right  and  duty  to 
direct  bis  education  (which  included,  as  they 
had  shewn,  his  maintenance,  hia  nurture, 
and  thedisposal  of  hia  person)  with  no  limita- 
tion but  that  the  expense  should  t>e  defrayed 
out  of  the  profits  of  the  estate  (the  very 
425  'limitation  imposed  by  our  statute  on 
all  guardians,  1  Rev-  Code  ch.  108,  g  9, 
26)  ;  every  authority,  every  duty,  which  con- 
cerned the  welfare  of  the  testator's  infant 
fton,  was  confided  by  this  will  to  the  execu- 
tors. If  lord  Hardwicke  doubted  in  Mendcs 
V.  Mendea,  whether  the  testator's  will  devised 
the  guardianship  of  his  children  to  hie  wife, 
he  could  hardly  have  doubted,  whether  mr. 
Myrick's  will  devised  the  guardianship  of  his 
child  to  his  eiecutors.  Taking  Brown's  re- 
port of  Lady  Teynham  v.  Lennard.  ae  the 
beat  and  fullest  report  of  that  caae,  it  ia  ap- 
parent, that  Barrett's  deathbed  direction 
being,  that  his  father  should  have  the  care 
and  tnition  of  his  child,  in  order  that  he 
should  be  bred  up  a  proteatant,  that  is  edu- 
cated in  the  proCestant  religion  ;  these  were 
held  apt  words  to  appoint  the  grandfather 
e^aardian  of  the  child  ;  else,  why  waa  It  held 
by  the  house  of  lords,  that  the  grandfather 
could  only  take  and  exercise  the  office  of 
guardian  in  person,  that  the  office  confided 
to  him  waa  not  assignable  toothers,  and  that 
tlie  court  of  chancery  had  no  authority  to 
appoint  other  fit  persons  to  be  guardians  ? 

"The  legacy  bequeathed  to  mrs.  Turner  in 
consideration  of  the  trouble  ahe  had  had.  and 
would  afterwards  have,  in  rearing  and  attend- 
ing to  the  testator's  son  from  his  infancy, 
did  not  warrant  the  inferences  which  the 
appellant's  counsel  deduced  from  it.  She  had 
had  the  same  care  of  the  child  during  the 
father's  life,  which  she  was  expected  to  have 
after  his  death  ;  and  as  the  care  she  had  had 
of  him  during  the  father'a  life,  was  no 
incompatible  with  the  father's  right  of 
tody  and  guardianship  of  his  child,  so  neither 
was  the  care  she  waa  expected  afterwards  to 
have  in  rearing  and  attending- to  him,  incom- 
patible with  the  office  of  the  testamentary 
guardians  who  were  placed  in  loco  parentis. 

As  to  the  objection  to  the  sentence  of  the 

circnit  superior  court,  tiecauae  it  directed  that 

Waller  ahould  be  permitted  toqualify  as' 

426      testamentary  guardian,  without  'sum- 


moning    Clarke    to     accept    < 

office,  they  aaid,  the  authority  of  testa- 
tary  guardians  was  joint  and  several, 
like  that  of  executors,  and,  therefore,  either 
of  several  testamentary  guardians  might 
qualify  alone.  Eyre  v.  Counteas  of  Shafts- 
bury,  2  P.  Wms.  103,  107-8.  Besides,  the 
permission  of  Waller  to  qualify  as  guardian, 
would  nowise  hinder  Clarke  also  from  quali- 
fying as  such,  if  and  whenever  he  thought 
proper  to  do  so. 

Lastly,  they  submitted,    that   Kevan    had 

J  right  to  appeal  from  the  sentence  of  the 
circuit  superior  court,  declaring  Waller's 
right  to  qualify  as  testamentary  guardian. 
The  hustings  court  had  revoked  its  appoint- 
ment of  Kevan  to  the  office  of  guardian  ;  and 
though  he  had  appealed  from  the  order  of 
'evocation,  he  never  prosecuted  that  appeal, 
ind  therefore  the  propriety  of  that  revoca- 
:ion  waa  not  examinable  in  the  circnit 
luperior  court,  and  of  course  could  not  be 
examined  here  ;  he  was  no  longer  guardian, 
ind  had  no  interest  in  the  controversy  as 
such.  In  the  separate  question,  whether 
Waller  was  appointed  testamentary  g  uardian 
ot.  after  hia  own  office  of  guardian  was 
iked,  he  had  no  interest  whatever.  A 
person  could  not  make  himself  party  to  anv 

introversy,  without  shewing  some  interest 

I  the  subject  or  the  question. 

TUCKER,   P.     The   difficulty   which   was 

ipposed  to  exist  as  to  the  jurisdiction  in  this 
case,  disappears  when  we  look  to  the  position 
of  the  parties.  Kevan,  the  appointed  guard- 
ian of  young  Myrick,  waa  eummoned,  at 
Waller's  instance,  to  shew  cause  why  he 
should  not  be  removed,  he  Waller  claiming 

hat  he  had  been  appointed  testamentary 
guardian,  and  not  having  been  summoned  or 
notified  according  to  law,  to  declare  his  ac- 
ceptance or  renunciation  of  the  office.  Kevan 
was  removed  by  thebustingsconrt  of  Peters- 
burg by  which  he  had  been  appointed. 
Waller  then  moved  to  be  permitted  to  qualify  : 
Kevan  opposed  this  motion :  and  it  waa 
427  entered  'of  record  that  he  did  so.  The 
hustings  court  rejected  Waller's  mo- 
tion ;  and  Waller  appealed.  Now  although, 
if  the  two  cases  are  considered  as  distinct, 
Kevan's  right  of  appeal  might  have  created 
some  doubt,  if  he  had  failed  in  the  hustings 
court ;  yet  as  he  succeeded,  and  Waller  ap- 
pealed, Kevan  was  properly  before  the  circuit 
superior  court.aa  a  party  ;  and  as  that  court 
reversed  the  sentence  of  the  hustings  court, 
and  gave  judgment  against  him  for  costs, 
there  can  be  no  doubt,  I  think,  of  his  right  of 
appeal  from  that  judgment.  "The  question  is 
then  fairly  brought  up  as  to  the  merits  of  the 

t  put  out  of  the  case  all  question  as  to  the 
power  of  one  of  two  testamentary  guardians 
to  qualify  without  the  other.  I  take  it  to  be 
clearly  and  properly  settled,  under  the  statnte 
concerning  testamentary  guardians,  that  the 
authority  conferred  is  joint  and  several  ; 
that  it  is  not  a  naked  authority,  but  coupled 
with  an  interest  ;  that  if  one  dies,  it  will  go 
to  the  survivor ;  that  where  one  refuses,  the 
other  may  qualify  without  him  :  that  each  is 
a  complete  guardian,  if  the  other  does  not 
qualify.  It  would  be  most  mischievous  if, 
where  there  are  several  appointed,  and  some 
refuse  to  act,  the  rest  should  not  be  able  to 
I  do  any  thing ;  and  yet  this  must    be   the 
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conaequeace,  if  th«  appointment  of  several 
should  be  held  to  be  one  joint  naked  autbor- 
ity ;  a  conatructioa  which  would  make  the 
act  of  little  force,  and  the  more  guardians  a 
father  should  appoint  for  the  security  of  his 
child,  the  less  secure  he  would  be.  since  the 
refusal  of  one  would  defeat  the  authority  of 
all.     2  P.  Wms.  X02.  107-8, 

The  real  question  in  the  case  is,  whether 
the  will  of  Myrick  constituted  Waller  and 
Clarke  the  guardians  of  his  child  7  And 
here  1  shall  concede,  that  it  has  been  decided 
(whether  wisely  or  not,  may  perhaps  be  ques- 
tionable) that  the  use  of  the  term  guardian, 
or  other  express  words  of  appointment,  is  not 
necessary,  nor  is  it  material  by  what  words 
the  guardian  is  appointed,  provided  the 

428  "father's  intent  be  sufiiciently  appar- 
ent.     Yet,   with  this  concession,  I  am 

still  of  opinion,  that,  as  the  father's  author- 
ity is  an  innovation  upon  the  common  law, 
and  in  derogation  of  the  rights  of  the 
mother  or  other  kindred  who  would  be  enti- 
tled to  be  guardians  by  nature,  the  declara- 
tion of  his  inteation  should  be  distinct  and 
unequivocal,  and  in  terms  inconsistent  with 
the  existence  of  the  power  and  authority  of 
the  natural  guardian.  And  if  the  language 
of  his  will  is  clearly  reconcileable  with  the 
rights  of  such  natural  guardian,  it  should  not 
be  strained,  by  piling  inference  upon  infer- 
ence, so  as  to  take  them  away.  Thus,  in  the 
present  case,  the  mother  if  alive,  or  the 
grandfather  if  she  be  dead,  are  the  guard. 
tans  by  nature  of  this  child.  From  the  tie  of 
blood,  the  law  looks  upon  them  as  his  natu- 
ral protectors.  But  as  the  father  may  be 
presumed  to  know  to  whom  it  would  be  safest 
to  entrust  him,  the  law  defers  to  his  judg- 
ment :  yet  it  surely  will  not  be  eager  to  pre- 
sume that  the  father  intended  to  tear  his 
child  from  the  tender  cares  of  a  mother,  or 
other  kindred,  and  to  place  his  person,  his 
fortunes  and  his  education,  in  the  hands  of 
a  stranger.  Before  we  arrive  at  such  a  con- 
clusion, the  language  must  l>e  clear  and 
cogent;  and  moreover,  the  direction  given 
t-  the  stranger  must  be  incompatible  with 
the  guardianship  in  the  next  of  kin,  or  it 
cannot  fairly  be  presumed  to  be  designed  to 
take  it  away.  For  if  the  intent  can  be  fully 
satisfied  short  of  annihilating  the  natural 
guardian's  power,  we  are  not  authorized  to 
go  one  step  farther. 

Such  appears  to  me  to  t>e  th»  present  case. 
Here  is  a  grandfather  of  the  child  yet  living. 
Why  should  we  presume,  that  the  father  in- 
tended to  take  from  the  grandfather,  his 
natural  friend  and  protector,  this  only  child, 
and  place  his  person  and  all  his  property,  in 
the  hands  of  Waller  and  the  grandfather 
jointly?  Because  he  has  ordered,  that  he 
shall  be  "educated  in  the  best  manner,  un- 
der the  direction  of  his  executors?" 

429  Is  *this  order  incompatible   with   the 
rights  of  the  natural  guardian  7     What 

more  was  meant,  than  that  Waller  and  Clarke 
should  prescribe  the  course,  and  point  out 
the  mode,  of  hia  education  to  the  person  hav- 
ing the  guardianship  ?  Such  directions  that 
person  would  indeed  be  bound  to  follow  ■,  be- 
cause, even  before  the  statute,  the  father 
had  the  power  of  directing  the  course  of  his 
child's  education,  and  a  court  of  equity  would 
enforce  a  compliance  with  his  will.  Since 
the  statute,  it  is  yet  more  clear ;   the  greater 


power  of  appointing  a  guardian  comprehend- 
ing that  of  directing  the  education,  or  giving 
power  to  direct  it.  Accordingly,  in  the  case 
of  Beaufort  v.  Berty,  where  the  testator  ap- 
pointed two  guardians,  and  recommended 
that  they  should  take  the  advice  of  the  duke 
of  Ormond  as  to  the  education  of  the  wards, 
lord  Macclesfield  recognized  the  validity  of 
thin  recommendation,  but  the  duke  of  Or- 
mond being  attainted,  the  authority  was  held 
to  devolve  upon  the  great  seal,  and  the  chan- 
cellor thereupon  directed  that  the  guardians 
should  take  the  advice  and  follow  the  counsel 
of  the  duke  and  duchessof  Grafton,  who  were 
relations  of  the  wards.  Here,  then,  the 
guardianship  was  in  two  persons  and  the 
"  direction  of  the  education"  in  two  others. 
And  is  any  thing  more  common,  than  for  a 
father  who  is  solicitous  about  his  child's  ed- 
ucation, to  declare  bis  wishes  that  some 
friend,  in  whom  he  has  confidence,  should 
have  the  direction  of  hia  education,  without 
designing  to  burden  him  with  the  guardian- 
ship, the  custody  of  his  person,  and  the 
management  of  his  fortunes  7  Such  a  con- 
struction would  defeat  its  very  object ;  for  a 
friend  might  be  very  willing  to  discharge 
the  duty  of  an  adviser  or  director  of  the 
child's  education,  who  would  be  unwilling  or 
unable  to  take  upon  himself  the  guardian- 
ship. That  great  and  excellent  man,  our 
former  fellow  labourer,  and  one  of  the  lights 
and  ornaments  of  this  court  (the  late  judge 
Carr) ,  recommended  that  his  son 
430  should  be  educated  *under  the  direc- 
tion of  myself  in  conjunction  with  his 
wife.  It  may  he  safely  affirmed,  that  he 
never  designed  to  take  the  guardianship  of 
his  boy  from  that  excellent  lady,  or  to  vest 
in  me  any  power  over  his  person  or  his  es- 
tate. Certain  it  is,  I  never  dreamed  of  such 
a  construction  of  his  will,  whilst  I  should 
have  faithfully  complied,  as  far  as  I  was 
able,  with  hia  wishes.  I  should  never  have 
supposed  it  necessary  to  eater  into  bond  with 
security  before  I  could  have  recommended  a 
course  of  study  or  instruction,  nor  should  I 
have  thought  myself  entitled  to  qualify  a* 
guardian,  and  take  the  child  and  his  estate 
from  his  mother's  hands,  in  case  she  did  not 
qualify  also.  I  have  mentioned  this  case, 
merely  as  furnishing  an  actual  instance  of  a 
provision  similar  to  that  at  bar,  in  which  the 
construction  contended  for  by  the  appellee, 
would  obviously  have  violated  the  wishes  of 
the  testator. 

Prom  what  has  been  said,  I  think  it  clear, 
that  an  authority  to  direct  the  edncation  of 
a  child,  may  be  exercised  by  one,  while  the 
guardianship  (that  is,  the  custody  of  his  per- 
son and  property)  may  be  in  another.  The 
two  things,  then,  are  not  incompatible  ;  and 
if  not  incompatible,  the  gift  of  the  former  is 
no  derogation  of  the  latter.  To  me,  indeed, 
it  appears,  that  the  very  provision,  that  a 
child  shall  be  educated  under  the  direction  of 
individual,  implies  the  custody  by  one 
person  and  the  direction  of  the  education  by 
another.  Had  the  testator  in  this  case,  de- 
igned to  confer  the  guardianship,  he  wonld 
ave  conferred  it  totidem  verbis,  since  it 
-ould  have  been  the  most  natural  and  obvi- 
us  mode  of  expressing  himself;  or  had  hede- 
igoed.  that  his  child's  education  should  be 
directly  conducted  by  the  executors,  he  would 
have    said,  that  he  should  be  educated  by 
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them  ;  but  in  declarlnif  that  he  should  be  ed- 
ucated noder  their  direction,  there  is  the 
atroDgeat  implication  of  ag'Cncy  in  some 
other  nho  was  to  be  subject  to  their  direc- 
tion.   That  other   was  the  guardian. 

431  The   clause  in  'question  is  indeed  im- 
perfect :  he  gives  hia  son  15000  dollars, 

"  and  from  the  proceeds  to  educate  him." 
Here  is  something  wanting,  something  to  be 
supplied  ;  but  what,  is  not  so  clear.  Yet  it 
is  clear,  that  the  words  "  my  executors"  are 
not  the  omitted  words  ;  for  if  they  are  in- 
serted, it  will  make  the  sentence  absurd.  It 
will  make  the  testator  provide  that  his  exec- 
utors shall  educate  him,  under  the  direction 
of  his  executors.  Cither  the  testator  in- 
tended some  other  person,  or  he  intended  to 
speak  impersonally  ;  and,  ia  either  case,  be 
seems  to  have  looked  to  his  child's  education 
being  conducted  by  others,  though  under  the 
direction  of  the  executors. 

The  statute  concerning  guardians  &c.  and 
the  interpretation  of  the  word  tuition  there 
used,  were  the  subject  of  much  discussion  at 
bar.  That  word  I  certainlr  do  not  under- 
stand in  the  narrow  sense  of  instruction  or 
education  ;  it  is  used  in  the  broader  sense  of 
protection,  superintendence,  guardianship  ; 
it  comes  from  the'latin  tueor,  to  defend  ;  and 
hence  its  radical  signification  is  defence. 
This  is  also  implied  by  the  word  guardian- 
ship ;  which,  however,  is  yet  broader,  for  it 
implies  custody  ;  its  root  is  the  anglosaxon 
wardian  ;  which  signifies  to  look,  to  look 
after,  and  thence  by  transition,  to  guard,  to 
keep  ;  aud  so  implies  custody.  The  word 
guardian  is  derived  immediately  from  the 
french  gardlen,  which ,  itself  comei  from 
wardian  ;  the  w  being  converted,  as  is  usual, 
into  g.  Kichardson's  Diet.  1  Tooke's  diver- 
sions of  Furley.  332-4;  2  Inst.  305.  Thus, 
guardianship  includes  the  idea  of  custody  ; 
and  custody  and  tuition,  as  used  in  the 
statute,  constitute  guardianship. 

Admitting,  therefore,  that  no  particular 
words  are  necessary  in  a  will  for  the  appoint- 
ment of  a  testamentary  guardian,  it  may 
safely  be  affirmed,  that  the  language  musl 
be  such  as  to  imply  a  right  to  the  custody, 
control,  and  protection  of  the  ward.  This  I 
do  not  think  can  be  fairly  implied  from  the 
provision,  that  the  child  shall  l>e  educated 
under  the  direction  of  the  executors. 

432  The  word  •education ,  here,  isobviously 
used  in  the  narrow  sense  of  instruction, 

and  does  not  imply  tuition,  and  much  less 
custody.  But  it  is  contended,  that  we  must 
infer  a  right  of  control  over  the  education, 
from  the  right  of  direction  ;  a  right  to  the 
possession  of  the  person  from  such  right  of 
.control  ;  and  the  powers  of  a  guardian  over 
the  estate  from  the  right  to  the  possession 
of  the  person;  and  thus,  from  the  simple 
power  to  direct  the  course  of  education  or 
instruction,  the  appellee  claims  to  be  invested 
with  the  custody  of  person  and  estate,  and  a 
guardian's  power  over  both.  Icannot  con- 
sent thus  to  build  inference  upon  inference, 
of  which  I  am  persuaded  the  testator  never 
dreamed.  I  must  have  somewhat  more  than 
a  single  case,  and  that  too  of  doubtful 
Ihority  and  analogy,  before  I  will  pile 
sequence  upon  consequence,  for  the  purpose 
of  vesting  in  a  party  the  largest  powers 
over  the  person  and  estate  of 
so  remote  an  implication. 


If  indeed  we  look  to  authority,  I  think  the 
ise  of  the  appellee  will  not  be  much  better 
than  without  it.  The  case  of  lady  Teynham 
Lenoard  stands  alone,  and  may  well  be 
suapecled  to  have  been  partly  decided  under 
'.nfluence  of  religious  jealously  and  intol- 
ce.  It  occurred  in  the  very  heat  of 
sectarian  controversy,  early  in  the  reign  of 
George  I.  and  turned  on  the  dangers  of  en- 
trusting the  education  of  a  child  to  a  papist 
mother.  It  was,  moreover,  stronger  than 
case  ;  for  there  were  in  that  case  words 
of  exclusion  of  the  natural  guardian  :  the 
testator  said,  he  "expected  his  father  to 
take  care  of  the  education  of  his  child  in  the 
protestant  religion,  and  not  leave  the  ednca- 
of  it  to  hia  wife."  Against  this  case 
may  fairly  be  opposed  the  case  stated  in 
Bedell  v.  Constable,  where  even  a  devise  of 
land  to  J.  S.  during  the  minority  of  the  tes- 
tator's child,  for  his  maintenance  and  edu- 
>n,  was  held  not  to  constitute  him 
guardian. 

•This  view  of  the  case  renders  it  un- 
necessary to  enquire,  whether  the  evi- 
dence adduced  to  shew  Waller's  unfitness  for 
the   office,  would   have  justified  the   refusal 
permit  him  toqualify,  even  if  he  had  been 
really  appointed  a  testamentary  guardian. 
Upon  the  whole.  I  am  of  o^nion,  that  the 
ntence  of  the  circuit   superior  court  be  re- 
versed  with   cosis,  and   the  sentence  of   the 
hustings  court  refusing  Waller  permission  to 
qualify  as  guardian,  affirmed. 

The  other  judges  concurred.     Sentence  re- 
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tfc*— Conatroctloa  of  the  slatote  I  Rev.  Code.  ch. 
138.  iW,  wblcb  proTldea  tbat  tlie  rales  lutbe  clerk's 
once  "aball  beboldenon  tbcBrstmoudaj  In  every 
montb.  and  may  be  contlnaed  from  day  to  day. 
not  exceedlDK  bIx  days." 

On  the  16th  of  March  1837,  George  W,  Pol- 
lard sued  out  of  the  circuit  court  of  Henrico 
a  writ  of  capias  ad  respondendum  against 
Charles  T.  Botts,  of  a  plea  of  debt,  returnable 
to  April  rules.  The  declaration  was  filed  at 
April  rules,  and  was  upon  a  specially  for  the 
payment  of  money.  Whereupon  the  defend- 
being  arrested  and  not  appearing,  it  was 
ordered  that  judgment  be  entered  for  the 
plaintiff,  unless  the  defendant  should  appear 
and  plead  to  issue  at  the  then  next  rules. 
At  whi;h  day,  to  wit,  at  the  rules  held  on  the 
first  day  of  May,  the  defendant  still  failing 
to  appear,  the  conditional  judgment  was  con- 

434  "At  the  next  termf  of  the  court,  when 
the  cause  was  called,  the  defendant  by 
his  counsel  moved  the  court  to  remand  it  to 
the  rules,  as  Iwing  improperly  placed  upon 
the  court  docket  by  the  clerk ;  and  as  the 
ground  of  his  motion,  he  proved  that  he  the 
i^aid  counsel  for  the  defendant  had  appeared 
at  the  rules  held  in  the   clerk's  office  on  the 


tTlie  term  did 
orphan  from  |  week,  but  oo    moDday 
OriBlnal  BdiUon. 


I  LEIGH 


ViRonnA  Rbpohts,  Annoxatkd. 


first  monday  in  Ma.y,  enquired  into  the  state 
of  the  cause,  and  expressed  bis  Intention  to 
Bct  aside  the  commoa  order  by  pleading 
to  the  declaration  at  some  subsequent  day  of 
the  rule  week;  that  he  was  informed  by  the 
clerh,  that  unless  he  pleaded  during  that  day, 
he  the  said  clerk  could  not  receive  hia  plea  at 
any  subsequent  day  of  the  rule  week,  as  it 
was  bis  intention  to  close  the  rules  on  that 
day,  in  order  to  be  prepared  for  the  court, 
which  would  commence  its  session  on  the 
monday  following' ;  that  to  this  statement  of 
the  clerk,  he  the  said  counsel  replied  that  he 
bad  not  time  to  prepare  hia  pleading-s.  in 
this  and  the  other  causes  in  which  he  was 
engaged  that  stood  in  the  same  situation, 
during  that  day,  and  left  the  otSce;  that 
afterwards,  to  wit,  on  the  fifth  day  of  the 
said  rule  week,  the  said  counsel  for  the  de- 
fendant again  appeared  in  the  clerk's  office, 
and  tendered  a  plea  of  payment,  in  wrillne, 
but  the  clerk  refused  to  receive  it,  assigning 
as  his  reason  for  such  refusal  that  he  had 
closed  The  rules  in  this  cause  on  the  first  day 
of  the  rule  week,  entered  the  common  order 
as  confirmed,  and  set  the  cause  down  upon 
the  office  judgment  docket  of  the  court.  The 
clerk  stated  to  the  court,  (hat  though  it 
bis  usual  practice  to  keep  the  rules  opei 
his  office  the  whole  rule  week  for  some  [ 
poses,  such  as  the  return  of  process  and 
reception  of  declarations,  he  had  usually,  as 
to  causes  situated  as  this  was,  closed  them  on 
the  fitst  day  of  the  week,  if  he  had  an  oppor- 
tunity of  doing   so,  and  that  he   considered 

his  practice  in  this  respect  sanctioi 
43S       by   the    decisions   'of  judge  Brock' 

brough,  when  sitting  in  this  court,  and 
particularly  by  the  decision  referred 
Rob.  Prac.  202.  It  was,  however,  slated  that 
many  members  of  the  Iwr.  whose  practice 
in  the  court  was  extensive,  did  not  understand 
the  practice  of  the  clerk  as  he  had  stated  it. 
The  court,  after  fully  hearing  and  consider- 
ing the  motion  of  the  defendant's  counsel, 
overruled  the  same,  and  refused  to  remand 
the  said  cause  to  the  rules.  Whereupon  the 
counsel  for  the  plaintiff  offered  to  permit  the 
defendant's  counsel  to  plead  then  any  plea 
which  he  could  have  pleaded  at  the  rules, 
provided  that  the  cause  should  not  be  thereby 
delayed  beyond  the  term  of  the  court ;  but 
this  was  not  assented  to  by  the  counsel  for 
the  defendant.  A  bill  of  exceptio 
filed  by  him  to  the  court's  opinion.  And 
final  judgment  being  then  entered  for  the 
plaintiff,  the  defendant  applied  for  a  super- 
sedeas to  the  same,  which  was  allowed. 
Brooke  for  plaintiff  in  error. 
Daniel  for  defendant  in  error. 
TUCKER.  P.  I  am  of  opinion  that  the 
judgment  in  this  case  is  erroneous.  The 
question  turns  upon  the  true  construction  of 
the  act,  1  Rev.  Code,  ch.  128,  S  69,  p.  506. 
By  that  section  it  is  provided  that  rules 
ahall  be  holden  in  the  clerk's  office  on  the 
first  monday  of  every  month,  and  may  be 
continued  from  day  to  day,  not  exceeding 
six  davs. 

If  the  clerk  is  to  t>e  considered  as  having  a 
discretion  as  to  the  time  of  closing  the  rules 
in  any  cause,  I  should  not  hesitate  to  say  that 
he  has  exercised  hia  discretion  unsoundly, 
and  that  the  general  principles  which  he 
has  avowed  as  to  the  conduct  of  the  rules  are 
altogether  inadmissible.    He  tells  us  it  is  his 
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usual  practice  to  keep  the  rules  open  the 
whole  week  for  some  purposes,  such  as  receiv- 
ing declarations  and  return  of  process,  but 
that  as  to  Causes  situated  as  this  was. 
436  he  usually  *closed  the  rules  on  the  first 
day,  if  he  had  an  opportunity  of  doing 
so.  Now  this  seems  to  me  unequal,  unjust, 
acd  contrary  to  law.  All  parties,  defendants 
as  well  as  plaintiffs,  are  entitled  to  the  same 
measure  of  indulgence  in  the  administration 
of  justice  ;  and  if  the  rules  can  be  kept  open 
for  the  accommodation  of  plaintiffs,  the  same 
accommodation  should  be  extended  to  the 
defendants. 

In  the  case  at  bar,  the  rules  were  per- 
emptorily closed  on  the  first  day,  though  by 
law.  for  the  convenience  of  suitors,  they  are 
authorised  to  be  kept  open  for  six  days.  If 
there  is  little  business  in  a  court,  this  cannot 
be  necessary  ;  if  there  is  much  it  cannot  be 
proper  ;  for  the  very  object  of  enlarging  the 
rules  is  to  give  time  to  the  suitors  and  officers 
to  do  the  business  as  it  ought  to  be  done. 
So  far  from  hastening  to  close  the  rules,  so 
as  to  exclude  defendants  from  their  right 
to  plead,  the  clerk  (If  he  has  a  discre- 
tion) should  so  exercise  it  as  to  give  to 
the  party  the  last  convenient  moment  for 
making  his  defence.  What  that  time  may 
l>e,  need  not  be  decided.  It  is  enough  to  say 
that  if  the  clerk  could  close  the  whole  rules 
in  a  day,  there  could  have  been  no  press  of 
business  which  could  make  it  unreasonable 
to  keep  them  open,  even  to  the  last  hour  of 
the  six  days.  I  think,  therefore,  that  the 
proceeding  in  thiscase  was  altogether  irregu- 
lar and  unreasonable,  and  should  have  t)een 
corrected,  even  if  we  admit  the  discretion 
claimed  for  himielf  by  the  clerk. 

Whether  the  clerk  has  any  discretion  in 
this  matter,  further  than  to  reject  the 
pleading  where  it  is  ofl'ered  so  late  in  rules 
that  he  has  not  time  to  enter  it  before 
the  last  hour  of  the  sixth  day,  I  very  much 
question.  That  they  cannot  legally  be 
closed  on  the  first  day  as  to  all  matters, 
is  obvious  from  this,  that  a  writ  may  be 
duly  executed  at  any  time  before  the  return 
day  has  passed  ;  that  is  to  say,  a  writ  return- 
able to  the  rules  may  be  lawfully  executed  at 
any  time  before  sunset  of  the  first  rule 
437  "day.  But  if  the  rules  are  closed  on 
that  day,  how  is  the  defendant  to 
appear  ?  He  is  to  appear,  indeed,  on  the 
return  day  of  the  writ.  But  it  was  always 
held  bv  that  able  officer  judge  White,  that 
the  six  days  are  by  a  fiction  of  law  but  one 
day,  as  la  the  case  of  the  court  itself,  and 
that  the  defendant  might  therefore  appear 
on  any  of  the  rule  days  of  the  rules  to  which 
the  writ  is  returnable.  If  so,  the  rules  can- 
not be  closed  as  to  him,  and  he  may  appear 
at  any  time  before  the  last  hour  of  the  sixth 
day,  in  convenient  time  to  have  the  entry 
made.  If  he  is  too  late  to  have  the  entry 
made,  it  is  his  own  fault,  and  he  pays  the 
malty;  for  by  his  negligence  he  loses  the 
opportunity  of  appearing.  But  if  the  de- 
fendant has  a  right  to  appear  at  any  of  the 
six  days,  because  the  six  days  together  make 
but  one  day,  why  shall  he  not  have  the  six 
days  also  to  comply  with  the  terms  of  the 
common  order?  That  order,  indeed,  ex- 
pires on  the  next  rule  day  ;  1  Rev.  Code,  ch. 
128.  ^  74.  But  that  rale  day  is  composed  of 
six  days,  and  if  he  appears  before  the  end  of 
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them,  in  time  to  have  his  appearance  en- 
tered, he  complies  with  the  rule,  and  the 
order  must  be  set  aside.  And  should  it  be 
asked,  "Suppose  he  should  appear  so  late 
that  there  is  not  time  to  enter  it  ?"  the  an- 
swer is,  he  must  lie  down  under  the  conse- 
quence of  his  own  delay.  Or  if  it  be  asked. 
"Suppose  numbers  of  defendants  should 
apply  at  the  eleventh  hour  to  appear  and 
plead  ?"  the  answer  is,  the  first  who  comes 
must  be  first  served,  and  the  rest  must  suf- 
fer for  their  laches.  It  seems  to  me,  then, 
that  although  the  rules  in  each  cause  may 
be  closed  where  the  party  called  upon  by 
the  preceding  rule  has  taken  the  step  re- 
quired of  him,  yet  they  must  be  kept  open 
until  he  has  done  so,  or  until  the  last  con- 
.  venient  hour  for  doini^  so  on  the  sixth  day  ; 
and  that  this  is  the  true  meaning-  of  the  pro- 
vision that  they  may  be  continued  from  day 
to  day,  not  exceedinif  six  days. 

438  *A8  to  the  offer  of  the  plaintiff  to 
permit  the  defendant  to  plead  upon  a 

condition  ;  that  formed  no  gronnd  of  the 
court's  judgment,  for  it  was  subsequent,  and 
moreover  the  defendant  was  in  nowise  bound 
to  accept  it,  and  to  surrender  his  rights 
under  the  statute. 

In  like  manner.  I  deem  it  unimportant  to 
enquire  whether  he  has  sustained  any  injury 
by  the  decision.  It  would  not  only  be  diffi- 
cult to  ascertain  this,  but  it  would  be  im- 
proper to  deny  him  what  he  had  by  law  a 
right  to  demand,  upon  a  mere  speculation 
as  to  the  detriment  which  he  has  received. 

I  am,  on  the  whole  matter,  of  opinion  to 
reverse  the  judgment,  and  send  the  cause 
back  to  the  rules. 

Judgment  reversed,  all  the  proceedings 
subsequent  to  the  common  order  set  aside, 
and  cause  remanded  to  the  circuit  court,  to 
be  sent  to  the  rules  and  further  proceeded  in. 

439  'Anderson  v.  Thompson. 

November.  IBM.  Blclimond. 
(Absent  Stanabd.*  J.) 
equity  Prutlce— Suit  by  Lesstees  asslnst  Another 
Letalce  and  AdDlnLstrstort— Liability  <tl  Adnlnls- 
trator  to  Hta  CodclcndanI— Cade  a(  Bar— Bill  flled 
by  two  legatees  ag-alnet  another  leealee  and  tlie 
admlniatrator.  for  a  aettlement  of  tbe  admloiB- 
tratlOD  accuunc    atid  dlstrlbutlun  of  the  estate: 

proofs  In  the  caQse.  the  administrator  shOQia  lie 
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be  allowed,  for  bis  disbnrsements 
and  education  of  the  ward, 
more  than   the  profltH  of  the  ward's  estate:  and 
those  profits  shall  be  taken  eiclnslve  of  the  In- 
crease of  slaves  belonging  lo  the  ward. 
Berryman  Johnson,  late  of  Louisa  county, 
died  in  the  year  1805,  having  duly    made  his 
last  will,  by    which  he  bequeathed   one  third 
of  his  personal   estate   to   bis   wife  Augusta 
A.  and  the  remaining  two  thirds  to  his  sons 
Pulaski   A.    and   David   B,   to  be  equally  di- 
vided   between     them.     He     appointed    his 
brother   Thomas    Johnson   executor  of   the 
will,   and   his  wife  Augusta  A.  guardian  of 
the  two  children.     The  will   was  proved  and 
admitted   to  record  in  Louisa  county  court, 
the    14th   of   October    1805;  when    Thomas 
Johnson    renouncing   the  executorship,    the 
■  granted  letters  of  adminis        '"  "  '-  *'"  - 
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qualified  as   guardian  of  the  children. 
In  the  year  180S,  she  intermarried   with  Wil- 
liam L.  Thompson. 
On  the  14th  of  June  1813,  the  county  court 
made  an  order  that  Thompson  and  wife 

440  should  deliver  to  Thomas  *Anderson, 
upon    his   giving   bond   and     security 

according  to  law.  the  unadministered  estate 
of  the  testator  remaining  in  their  hands. 
This  order  was  made  on  the  motion  of  Ander- 
son, who  was  tiound  as  the  surety  of  the 
administratrix  in  her  official  bond,  and  in 
consequence  of  the  failure  of  Thompson  and 
wife  to  give  him  countersecurity,  they  hav- 
ing been  ruled  to  do  so.  In  1816.  Anderson 
obtained  possession  of  2S  slaves,  which  were 
admitted  by  Thompson  to  belong  to  the  es- 
tate of  Berryman  Johnson  deceased. 

At  August  term  1819,  the  county  court  made 
an  order  appointing  commissioners  to  settle 
the  account  of  the  administration  of  Berry- 
man Johnson's  estate  by  William  L.  Thomp- 
son and  wife.  By  an  instrument  under  the 
hands  and  seals  of  Pulaski  A.  Johnson  and 
David  B.  Johnson,  dated  the  2Sth  of  Augnst 
1819,  those  parties  bound  themselves  to 
Thomas  Anderson  and  William  L.  Thompson 
in  the  penalty  of  5000  dollars,  with  condition 
"  to  abide  by  and  stand  to  the  award  and  arbi- 
trament, or  the  report,"  of  the  commissioners 
appointed  by  .the  county  court.  And  by 
another  instrument  dated  the  1st  of  Septem- 
ber 1819,  purporting  to  be  an  agreement 
between  Thomas  Anderson  "appointee  to 
the  estate  of  Berryman  Johnson  deceased," 
William  L.  Thompson  "administrator  of 
said  Berryman  deceased,"  Pulaski  A.  John- 
son and  David  B.  Johnson,  but  signed  and 
sealed  by  Anderson  and  Thompson  alone, 
those  parties  bound  themselves,  "  severally, 
distinctly  and  apart,  in  the  penalty  of  five 
thousand  dollars  each,  to  abide  by,  ratify, 
acknowledge  and  confirm  the  report,  award 
and  decision"  of  the  said  commissioners. 

The  certificate  of  the  com  mission  era,  dated 
the  11th  of  September  1819,  is  in  the  follow- 
ing terms  :  "Agreeably  to  an  order  of  the 
county  court  of  Louisa  bearing  date  August 
term  1819,  to  us  directed,  we  have  proceeded 
to  examine,  state  and  settle  the  account  of 
William   L.   Thompson  administrator, 

441  and   Augusta  Ann   his  "wife,  adminis- 
tratrix,   on   the     estate   of  Berryman 

Johnson  deceased,  and  find  a  balance  due 
said  estate  of  1358  dollars  65  cents.  We  beg 
leave  further  to  state,  that  upon  a  second 
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view  of  the  subject,  ooder  which  are  included 
accountB  in  favour  of  Wil1ia.m  L.  Thompson 
administrator  and  Augusta  Ana  administra- 
trix, against  the  heirs  of  Berrjman  Johnson 
deceased,  for  board,  achooling-,  clothing  &c. 
supported  by  various  vouchers  to  our  satis- 
faction, we  find  a  balance  of  1746  dollars  91 
cents  dne  said  admlnistraior  and  adm: 
tratrix."  The  accounts  referred  to  in  this 
certificate,  being'  returned  to  the  coi 
court,  were  severally  ordered  to  be  recorded 
on  the  13th  of  September  1819, 

One  of  the  accounts  is  headed,  "D'r,  Darid 
B.  Johnson  and  Thomas  Anderson  appointee 
to  the  estate  of  B  Johnson,  in  account  with 
William  L.  Thompson  :"  another  has  a  cap- 
tion precisely  similar,  except  that  the  name 
of  Pulaski  A.  Johnson  is  substituted  for 
of  David  B.  Johnson.  From  1S06  to  1S13 
(t>Otb  years  inclusive)  the  sura  of  J20  dollars 
per  annum  "for  board,  schooling',  clothing 
Ac."  ischarg'ed  in  each  of  these  accoun 
and  in  that  of  David  B.  Johnson,  charg'ei 
the  same  rate  per  annum  are  made  for  board 
during  portions  of  the  years  1816  and  1817. 
Interest  on  the  several  charges,  from  the  ex- 
piratlon  of  the  years  to  which  they  respec' 
tively  apply,  is  allowed  and  included  in  each 
account.  No  credits  whatever  are  given 
either,  except  that  a  deduction  of  5  dollars, 
"for  services,"  is  made  from  the  amount  of 
David  B.  Johnson's  board  for  the  year  1817. 

In  January  1820,  Pulastci  A.  Johnson  anC 
David  B.  Johnson  exhibited  their  bill  in  th( 
superior  court  of  chancery  holden  at  Rich' 
mond,  against  William  L.  Thompson  and 
Thomas  Anderson  ;  setting  forth  the  will  of 
their  father  Berryman  Johnson,  the  qualifi- 
cation of  his  widow  as  administratrix  with 
the  will  annexed,  her  intermarriage  with 
Thompson,  and  the  order  of  the  county 
442  court  "of  Louisa  by  which  the  estate 
of  the  decedent  was  committed  to 
Anderson  :  stating  that  mrs..  Thompson  the 
former  administratrix  died  in  1814  :  charging 
that  the  order  of  the  county  court  appoint- 
ing commissioners  to  settle  the  admlnistta- 
tion  account  of  Thompson  and  wife  wae 
made  ex  parte,  on  the  motion  of  Thompson  ; 
that  the  settlement  was  made  by  the  com- 
missioners in  the  absence  of  the  complain- 
ants, and  without  due  notice  to  them  ;  that 
several  of  the  charges  which  the  com' 
sioners  allowed  against  the  estate  of  the 
testator  were  improper,  and  unsupported  by 
vouchers  ;  that  several  of  the  credits  given 
to  theestate  were  less  in  amount  than  they 
should  have  been  ;  that  the  charges  against 
the  complainants  for  maintenance  and  edu- 
cation were  also  improper  and  excessive,  as 
the  complainants  were  thereby  brought 
largely  in  debt  to  their  iruardian,  though  the 
profits  of  the  estate  bequeathed  to  them 
ought  to  have  been  amply  sufficient  to  main- 
tain and  educate  them;  that  the  estate  of 
the  testator  was  still  in  the  hands  of  Ander- 
son, under  the  order  committing  the  same  to 
him  as  aforesaid,  and  Anderson  was  about 
to  sell  a  portion  tliereof.  in  order  to  discharge 
the  debt  pretended  to  be  due  from  the  com- 
plainants to  Thompson.  The  bill  prayed, 
that  Thompson  might  be  compelled  to  settle 
an  account  of  his  own  and  his  wife's  admin- 
istration of  Berryman  Johnson's  estate; 
that  Anderson  might  also  be  compelled  to 
settle  the   account  of  his  administration   of 
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deliver  up  the  property  in 
nts  hands,  for  distribution  according  to  the 
testator's  will;  that  he  might  be  injoined 
meanwhile  from  paying  away  or  delivering 
any  portion  thereof  to  Thompson  ;  and  for 
general  relief. 

The  injunction  was  awarded. 

Anderson  answered,  that  three  of  the  slaves 
belonging  to  the  estate,  valued  at  1725  dol- 
lars, had  betn  delivered  by  him  to  the  com- 
plainants as  part  of  their  proportion  of  said 
estate,  they  promising  to  account  for  the 
same  in  the    final    distribution  ;  that 

443  another  slave,  valued  at  *550  dollars, 
had  been  delivered  by  him  to  Thomp- 
son on  the  same  terms;  and  that  the  plain- 
tiffs, claiming  16  of  the  negroes  received  b> 
respondent  ds  part  of  the  estate,  under  an 
alleged  verbal  gift  of  their  father  in  his 
lifetime,  instituted  a  suit  in  the  county  court 
of  Louisa  to  recover  them,  pending  which 
they  took  forcible  possession  of  the  said 
negroes,  and  liad  retained  them  ever  since. 
He  submitted  whether  the  plaintiffs  should 
not  be  compelled  to  give  such  security  for 
the  return  of  those  slaves,  as  might  be  suBB- 
cient  to  Indemnify  the  respondent,  in  the 
event  of  that  suit  being  determined  in  favour 
of  the  estate.  He  declared  his  readiness  to 
settle  the  account  of  his  administration,  and 
to  deliver  up  the  part  of  the  estate  which  yet 
remained  in  his  hands,  to  the  parties  enti- 
tled thereto.  The  questions  touching  the 
accounts  impeached  by  the  bill,  he  submitted 
to  the  court. 

Thompson,  in  his  answer,  denied  that  the 
order  of  Louisa  county  court  for  the  settle- 
ment of  the  administration  account  wa» 
made  ex  parte.  He  alleged,  that  it  was  made 
with  the  consent  and  approbation  of  the 
plaintiffs;  and  that  they  moreover  had 
notice  of  the  time  and  place  appointed  for 
the  settlement,  were  present  during  the  first 
day,  and  afterwards  voluntarily  absented 
themselves.  He  set  forth  the  instrument  by 
which  the  plaintiffs  tiound  themselves  to 
abide  by  the  report  of  the  commissioners ; 
insisted  that  the  settlement  ought  not  to  t>e 
disturbed;  and  prayed  that  the  injunction, 
awarded  to  restrain  Anderson  from  paying 
the  balance  which  appeared  to  be  due  him, 
might  be  dissolved. 

"I^he  plaintiffs  replied  generally  to  the 
answers  of  the  defendants. 

The  facta  alleged  in  the  answer  of  Thomp- 
son were  substantially  proved  by  the  evi- 
dence in  the  cause. 

Oh  the  9th  of  June  1823,  the  court  made 
an  order  directing  a  commissioner  to 

444  examine,  state  and  settle  the  'account 
of   the    administration   of    Berryman 

Johnson's  estate  by  W.  L,.  Thompson  and 
wife  ;  and  on  the  14th  of  June  1824,  made 
another  order,  directing  the  same  commis- 
sioner to  state  an  account  of  the  transactions 
of  Thomas  Anderson  as  appointee  of  Berry- 
man Johnson  deceased. 

Commissioner  Thomas  Ladd.  to  wbom  the 
execution  of  the  foregoing  orders  was 
referred,  made  his  report  on  the  2d  of  June 
1826.  He  returned  five  several  accounts : 
1 .  An  account  of  the  administration  of  W.  L. 
Thompson  and  wife ;  2.  An  account  of 
the  administration  of  Thomas  Anderson 
appointee ;  3.  4.  S.  Accounts  of  W.  L. 
Thompson,  David  B.  Johnson  and  Pulaski  A. 
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Johnson,  respectively,  with  Thomas  Ander- 
son appointee.  By  the  three  accounts  laat- 
nentioned  it  appeared,  that  on  the  31st  of 
December  1825,  There  was  due  from  W.  L- 
Thompson  a  balance  of  principal  and  inter- 
est amounting'  to  149  dollars  14  cents  ;  from 
David  B.  Johnson  a  balance  of  principal  and 
interest  amounting  to  430  dollars  74  cents; 
and  from  Pulashi  A.  Johnson  a  balance  of 
principal  and  interest  amonnting:  to  165 
dollars  65  cents.  These  balances  were  on 
account  of  the  hires  of  slaves  ttelonging:  to 
the  estate. 

In  the  account  of  the  administration  of 
Thompson  and  wife,  the  commissioner 
adopted  the  settlement  made  in  1819  by  the 
commissioners  of  Iiouisa  county  court.  He 
charged  Thompson  and  wife  with  1358  dol- 
lars 65  cents,  the  balance  appearing  by  that 
settlement  to  be  due  from  them  to  the  estate 
on  account  of  their  transactions  in  the 
proper  character  of  administrators  ;  to  which 
he  added  a  charge  of  32  dollars  30  cents, 
principal  and  interest,  for  the  hire  of  a  slave 
in  1807,  not  included  in  the  settlement  by 
the  commissioners  of  the  county  court :  mak- 
ing the  whole  amount  chargeable  against 
them  on  the  Ist  of  September  1819  (the 
period  of  the  settlement  by  those  commis- 
sioners) 1390  dollars  95  cents,  of  which  957 
dollars  99  cents  was  principal.  The  entire 
balances  reported  by  the  same  commis- 
445  sioners  to  l>e  due  to  Thompson  "and 
wife,  for  the  tward,  schooling  and 
clothing  of  Bavid  B.  and  Pulaski  A.  John- 
son, that  is  to  say  (an  error  of  excess  in 
addition  being  corrected)  1699  dollars  36 
cents  on  account  of  David  B.  and  1506 dollars 
20  cents  on  account  of  Pulaski  A.  Johnson, 
amounting  in  the  whole  to  3205  dollars  56 
cents,  were  credited  to  Thompson  and  wife. 
The  excess  of  the  credits  was  therefore  1814 
dollars  61  cents,  as  of  the  Ist  of  September 
1819,  of  which  1155  dollars  68  cents  was  prin- 
cipal ;  and  calculating  interest  on  the  last- 
mentioned  sum  to  the  31st  of  Decemtier  1S25, 
the  commissioner  produced  a  balance  in 
favour  of  Thompson  and  wife,  on  that  day, 
of  2253  dollars  63  cents. 

In  the  account  of  Thomas  Anderson's 
transactions  as  appointee,  the  hires  of  slaves 
belonging  to  the  estate  constituted  the  only 
itemsof  charge  against  him,  and  a  balance  of 
910  dollars  57  cents,  principal  and  interest, 
was  reported  to  be  due  from  him  to  the  estate 
on  the  3Ist  of  December  1825.  But  the  facts 
relating  to  the  disposition  of  sundry  slaves 
belonging  to  the  estate  were  stated  by  the 
commissioner  in  the  following  terms: 

•■1819.— William  L.  Thompson  had  Micajah 
in  October  this  year,  valued  at  550  dollars. 
David  B.  and  Pulaski  A.  Johnson  had  Ed- 
mund, Charles  and  Kate  early  in  this  year, 
valued  at  1725  dollars.  Pulaski  A.  Johnson 
took  forcible  possession  of  Polly  and-all  her 
children  this  year;  and  David  B.  Johnson 
took  forcible  possession  of  Jenny  and  all  her 
children  this  year  :  see  the  depositions  of  P. 
Wade  and  A.  Bowles. 

"1820,  Dec'r  31.  By  the  hire  of  Mary  Ann 
till  fall,  to  W.  L.  Thompson— when  Pulaski 
A.  Johnson  took  her  by  force  and  sold  her  : 
see  P.  Wade's  deposition. 

"1821,  Dec'r  31,    By  the  hire  of  Jem  this 
year  to  D.  B.  Johnson,  and  sold  by  him  ; 
P.  Wade's  deposition. 


"1822.     Delivered   William    L.    Thompson 

the  31st  of  October,  Lewis  at  275  dollars,  Eliza 

at200danars,  and  Polly  at  150  dollars." 

446  "In  addition  to   the   accounts   above 
described,    the  commissioners  made  a 

statement  of  the  number,  names  and  value 
of  the  slaves  which  W.  L.  Thompson,  David 
B.  Johnson  and  Pnlaaki  A.  Johnson  had 
respectively  received.  The  value  of  the 
slaves  Edmund,  Charles  and  Kate,  received 
by  David  B.  and  Pulaski  A.  Johnson  in  1819,  ' 
with  interest  thereon  to  the  31st  of  Deceml>er 
1825.  was  stated  af  2346  dollars,  so  that  the 
amount  chargeable  to  each  of  those  parties 
at  that  date  was  1173  dollars.  The  value  of 
the  staves  Micajah,  Lewis,  Blisa  and  Polly, 
received  by  W.  L.  Thompson,  with  interest 
thereon  to  the  same  date,  was  stated  at  148S 
dollars  50  cents.  Polly  and  her  children 
(seven  In  number)  stated  to  have  been  forci- 
bly taken  by  P.  A.  Johnson,  were  valued  at 
1675  dollars,  and  Mary  Ann,  stated  to  Jiave 
tieen  also  taken  and  sold  by  him,  was  rained 
at  250  dollars  ;  making  together  the  value  of 
1925  dollars.  Jenny  and  her  children  (five  in 
number)  stated  to  have  been  forcibly  taken 
by  David  B.  Johnson,  were  valued  at  1175 
dollars,  and  Jem,  stated  to  have  been  also 
taken  and  sold  by  him,  was  valued  at  350  dol- 
lars ;  making  together  the  value  of  1525 
dollars.  On  the  valnes  of  these  slaves,  no 
calculation  of  interest  was  made. 

By  the  evidence  in  the  cause  it  appeared 
that  the  three  slaves  Edmund,  Charles  and 
Kate  were  delivered  by  Anderson  to  the  plain- 
tiffs about  the  month  of  May  1819.  It 
appeared  also  that  the  slaves  Jenny  and 
Polly,  and  their  children,  were  forcibly  taken 
possession  of  b^  the  plaintiffs  In  the  same 
year,  as  stated  in  the  commissioner's  report ; 
and  that  this  occurred  at  an  early  period  of 
the  year ;  protjably  as  early  as  February,  bnt 
certainly  prior  to  the  delivery  of  the  slaves 
Edmund,  Charles  and  Kate. 

In  relation  to  the  alleged  parol  gift  from 
Berryman  Johnson,  under  which  the  plain- 
tiffs claimed  the  slaves  Jenny  and  Polly  and 
their  children,  the  evidence  was  as  follows  : — 
Thomas  Johnson  and  his  wife,  being 

447  examined  "as  witnesses  in  the  cause,  de- 
posed that  in  theyearlP05,  a)>out  theem:' 

of  summer,  they  were  atthe  house  of  Berry- 
man  Johnson,  and  he  called  on  them,  as  well 
as  other  persons  present,  to  take  notice  that 
he  was  about  to  give  away  two  negro  girls  to 
his  two  sons.  He  then  called  the  girl  Polly, 
took  her  hand,  and  put  it  into  the  hand  of 
Pulaski  A.  Johnson  ;  he  also  called  the  girl 
Jenny,  took  her  hand,  and  put  it  into  the 
hand  of  David  B.  Johnson  ;  and  then  he  re- 
quested these  deponents  and  the  other  per- 
sons present  to  take  notice,  that  he  gave 
those  two  negro  girls  to  his  two  sons  afore- 
said. He  further  stated  that  he  claimed  a 
life  estate  in  them.  This  occurred  about 
three  or  four  weeks  before  his  death.  These 
girls,  whenever  the  deponents  heard  them 
afterwards  spoken  of  by  the  family  (which 
was  frequently),  were  considered  as  the  prop- 
erty of  the  two  sons  to  whom  they  were 
respectively  given   and  delivered    as  afore- 

Two  of  the  witnesses  examined  in  the  cause 
deposed,  that  although  the  slaves  claimed  and 
taken  by  Pulaski  A.  and  David  B.  Johnson, 
respectively,   were  retained  by  them    in   the 
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neighborhood  of  Anderson  for  a  considera- 
ble time  afterwards  (perhaps  as  much  as  six 
months),  yet  Andereon,  so  far  aa  the  wit- 
neasesknewor  had  heard,  took  no  steps  what- 
ever to  regain  the  possession  of  them.  But 
by  other  evidence  it  appeared  that  Anderson 
did  retake  from  David  B.  Johnson  the  slave 
Jenny  and  several  of  her  children  ;  though 
it  seemed  that  all  of  these  were  afterwards 
sold  to  pay  David  B.  Johnson's  debts.  Ac- 
'  cording-  to  the  deposition  of  one  wit[i< 
"  Anderson  had  more  trouble  about  the 
tate  than  he  ever  knew  any  man  to  h 
about  an  estate  of  the  same  size.  Many  of 
the  slaves  were  taken  from  his  pOBsession  by 
the  legatees,  and  the  said  Anderson  was 
riding  to  and  fro,  to  try  and  reclaim  them. 
One  of  the  legatees  went  so  far,  ab  to  be 
taken  up  and  Cried  before  Lottisa  court  for 

stealing  oneof  the  negroes." 
448  "Pending  the  suit,    Anderson    pur- 

.  chased  of  Pulaski  A.  Johnson  all  bis 
interest  in  his  father's  estate,  for  the  sum  of 
65  dollars.  The  precise  time  of  this  purchase 
did  not  appear  ;  but  it  was  prior  to  the  year 
1823. 

In  January  1821,  a  negro  boy  named  Phil, 
one  of  the  children  of  Polly,  was  seized  by 
the  sheriff  of  Louisa,  as  the  property  of  Pu- 
laski A.  Johnson,  under  a  writ  of  fieri  facias 
sued  out  against  the  said  Pulaski  A.  by  Wil- 
liam L.  Thompson.  An  indemnifying  t>ond 
was  required  by  the  sheriff  and  executed  by 
Thompson,  and  the  slave  was  thereupon 
sold.  In  April  1822,  the  slave  Jenny  was 
seized  by  the  same  sheriff,  as  the  property  of 
David  B.  Johnson,  under  two  writs  of  ^ei' 
facias  sued  out  against  the  said  Bavid  B.- 
one  of  them  by  William  L,  Thompson,  the 
other  by  Nathaniel  Thompson.  Indemnify- 
ing bonds  were  required  by  the  sheriff  of 
those  parties  respectively  ;  which  being  exe- 
cuted, the  slave  Jenny  was  thereupon  sold. 
In  the  indemnifying  bond  given  by  Nathan- 
iel Thompson,  William  L.  Thompson  was 
the  anrety. 

In  February  1821,  two  attachments 
sued  out  against  Pulaski  A.  Johnson  and 
David  B.  Johnson,  as  absconding  debtors; 
one  by  a  creditor  of  both  the  defendants. 
against  both ;  the  other  by  a  creditor  of 
Pulaski  A.  Johnson,  against  him  alone. 
Both  attachments  were  levied  on  the  negro 
woman  Polly  and  one  of  her  children. 

In  the  year  1800,  Berryman  Johnson  had 
bound  himself  as  the  surety  of  John  B.  An- 
derson, in  a  bond  executed  by  the  latter  a; 
executor  of  John  Anderson  deceased.  The 
bond  was  in  the  penalty  of  /'ISOO.  By 
tiiicate  from  the  clerk  of  Hanover  c 
court  (in  which  court  the  executor  qualitied) 
it  appeared  that  on  the  20th  of  April  1824, 
the  date  of  the  certificate,  a  suit  in  chancery 
was   pending  in  the  said 

of  the  legatees  of  John  Anderson  against 
his  executor  and  others,  wherein  a  large 
balance  had  been  reported  due  from  the  said 
executor  to  the  estate  of  his  testator, 
AA9  "The  plaintilTs  Pulaski  A.  and  David 

B.  Johnson  excepted   to  commissioner 
Ladd's  report,  because  it  adopted  the  settle- 
ment made  by  the  commissioners   of   Louisa 
county  court,  "  the  irregularity  of  whi 
port  was  the  foundation  of  this  suit,  a 
correct  which  report  the  court  ordered  a 
■  1  be  made  by  itt 
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commissioner."  Various  objections  to  the 
settlement  made  by  the  commissioners  of  the 
county  court  were  specified  ;  among  others 
the  objections,  that  the  expenditures  men- 
tioned in  the  guardianship  account  "were 
incurred  without  legal  authority,  as  the  said 
Thompson  was  not  the  guardian  of  the  plain- 
tiffs ;  that  the  expenses  charged  are  beyond 
the  portion  (the  revenue)  of  orphans'  estates 
which  can  be  applied  to  the  purpose  of  main- 
tenance ;  and  that,  in  the  said  guardianship  - 
account,  the  estates  and  the  pretended  wards 
are  credited  with  nothing,  but  all  the  dis- 
bursements are  charged  to  them  as  if  sup- 
plied by  the  defendi^nt  Thompson  from  his 
exclusive  private  funds."  No  exceptions 
to  commissioner  Ladd's  report  were  filed  by 
either  of  the  defendants. 

Several  depositions  were  taken  in  reference 
to  the  reasonableness  of  the  charges  made 
for  the  tKjard,  schooling  and  clothing  of  the 
plaintlfTs.  It  appeared  that  the  sum  paid  for 
their  schooling  in  the  year  1811  was  about  10 
dollars  80  or  90  cents;  that  their  clothing  was 
of  plain  and  ordinary  description  ;  and  that 
the  profits  of  Berryman  Johnson's  estate  at 
the  time  of  his  death  were  only  from  SO  to  100 
dollars. 

On  the  13th  of  April  1830,  the  cause  came 
on  tobeheardupon  thebill,answers,exhibits, 
examinations  of  witnesses,  the  report  of  the 
commissioner,  and  the  exceptions  thereto. 
The  court  approved  the  report,  and  overruled 
the  exceptions  thereto:  and  being  of  opinion 
that  the  defendant  Thompson  was  entitled 
to  recover  the  sum  of  2253  dollars  63  cents, 
with  interest  on  11S5  dollars  68  cents  part 
thereof  from  the  31st  of  December 
450  *182S  till  paid ;  also  the  sum  of  303  dol- 
lars 52  cents,  being  one  third  of  910 
dollars  57  cents  reported  due  from  the  defend- 
ant Anderson,  with  interest  thereon  from  the 
same  date  till  paid  ;  and  the  further  sum  of 
62S  dollars  86  cents,  with  interest  from 
the  same  date,  that  being  his  one  third  of  the 
whole  value  of  the  slaves  as  reported  by  the 
commissioner,  after  deducting  therefrom  1485 
dollars  50  cents,  the  value  of  slaves  received 
by-hira,  and  149  dollars  14  cents,  the  amount 
reported  due  from  him  for  slave  hire ;  and 
that,  although  there  appeared  to  be  in  the 
hands  of  the  defendant  Anderson,  of  the 
funds  from  which  these  several  sums  ought 
to  be  paid,  only  the  sum  of  165  dollars  4  cents, 
the  balance  of  the  910  dollars  57  cents  afore- 
said, after  deducting  therefrom  the  three 
sums  of  430  dollars  74  cents,  165  dollars  6S 
cents,  and  149  dollars  14  cents,  reported  to  be 
in  the  hands  of  the  plaintiffs  and  the  defend- 
ant Thompson,  yet  the  said  defendant  Ander- 
son was  primarily  liable  to  Thompson  for 
the  whole  amount  due  to  him,  inasmuch  as 
the  funds  aforesaid,  at  the  instance  of  Ander~ 
son,  were  committed  to  his  keeping,  and  had 
been  in  part  voluntarily  surrendered  to  the 
plaintiffs,  and  in  part  improperly  permitted 
to  be  taken  by  them  and  removed  from  the 
state,  or  otherwise  disposed  of  ;  and  being 
farther  of  opinion  that  the  plaintiffs,  who  had 
received,  as  nearly  as  could  be  estimated, 
equal  portions  of  the  funds  aforesaid,  in 
maintenance,  in  slaves,  and  in  the  hires  of 
slaves,  and  who.  pending  the  suit,  had  with- 
out authority  taken  possession  of  the  residue 
of  the  staves  held  by  the  defendant  Anderaon, 
were  bound  to  refund  to  him  moieties  of  the 
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sums  which  he  would  be  compelled  to  pay 
the  defendant  Thompson,  with  the  exception 
of  the  said  sum  of  165doIlaTB4ceDts  ;— tt 
fore  decreed  that  Aoderson  pay  to  Thomj 
3183  dollars,  with  iuterest  on  2085  dollars  part 
thereof  from  the  31st  of  December  1825  till 
paid ;  that  Pulaski  A.  Johnson  and  Dj.vid  B. 
Johnson   each   pay   to   Anderson    1508 

451  dollars  98  cents,  with  •interest  on  1042 
dollars  50  cents  part   thereof  from  the 

same  date  till  paid  ;  and  that  the  plaintiffs 
and  the  defendant  Anderson  pay  to  the  de- 
fendant Thompson  his  cosis. 

After  the  term  at  which  the  fore([oinB  de- 
cree was  rendered,  to  wit,  on  the  3d  of  July 
1830,  Anderson  exhibited  a  bill  of  review, 
recitioK  the  previous  proceedings,  and  alleg- 
inff,  that  at  the  term  wiien  the  decree  was 
rendered,  he  was  without  counsel :  that  he 
had  employed  as  his  counsel  John  Forbes 
esq.,  and  he  had  been  informed  by  that  coun- 
sel, that  by  reason  of  some  inadvertency  or 
forgfetfnlness  the  case  had  escaped  his 
notice,  and  hence  he  had  failed  to  perform 
the  part  of  counsel  for  this  complainant. 
The  bill  further  shewed,  that  in  no  part  of 
the  pleadings  and  proofs  was  an  effort  made 
or  a  pretension  insinuated  by  Thompson,  to 
subject  this  complainant  to  liability  on  ac- 
count of  the  slaves  claimed  by  P.  A.  and  D. 
B.  Johnson  as  ^ifts  from  their  father,  and 
taken  possession  of  by  them  ;  and  charged, 
that  there  was  eood  reason  for  such  forbear- 
ance, because  Thompson  knew  that  in  the 
several  suits  prosecuted  by  this  complainant 
to  recover  the  said  slaves,  the  title  had  been 
decided  to  be  in  the  said  donees,  and  be- 
cause Thompson  himself  had  procured  an 
execution  to  be  levied  on  one  of  those  slaves 
as  the  property  of  P.  A.  Johnson,  and  the 
slave  to  be  sold  under  that  execution,  and 
was  privy  to  and  participated  in  the  levy  of 
other  executions  on  the  said  slaves.  In  ad- 
dition to  these  allegations,  the  bill  of  review 
contained  the  following  assig-nment  of  errors 
apparent  on  the  face  of   the  proceeding's  and 

"I.  To  arrive  at  the  result  which  the  de- 
cree exhibited,  this  complainant  was  sub- 
jected to  liability  for  the  negroes  that  had 
been  taken  and  disposed  of  as  aforesaid  bj 
the  plaintiffs ;  and  this  was   grosBly  erro- 

"  lat.  Because  no  claim    had  been  made  in 
the  pleadings  of  either  of  the  parties, 

452  or  before  the  commissioner,  "to  charge 
this   complainant    with    those   slaves. 

The  claim  was  for  the  first  time  heard  of 
(and  then  not  by  this  complainant,  as  he  had 
no  counsel)  in  the  note  prepared  for  the  de- 
cree by  Thompson's  counsel,  and  it  was 
therefore  a  complete  surprise  on  him  to  have 
it  so  asserted.  If  the  claim  had  been  osten- 
sibly justified  by  the  documents  and  proofs 
then  in  the  record,  it  was  wholly  irregular 
to  decree  on  it  as  a  Inatter  of  account,  as  it 
had  not  been  asserted  before.  On  the  sup- 
position that  such  seeming  proofs  were  in 
the  record,  the  claim  ought  to  have  been 
asserted  bv  an  exception  to  the  report ;  and 
if  that  exception  had  t)een  sustained,  the 
report  sbould  have  been  recommitted,  and  a 
reformed  report,  on  notice  (to  give  this  com- 
plainant an  opportunity  of  resisting  the 
claim),  should  have  been  required  before  he 
was  made  chargeable  therewith. 


"2dly,  Because  some  of  the  documents  and 
proofs  furnished  the  most  satisfactory  rea- 
son why  the  claim  to  make  that  charge  had 
not  been  asserted,  and  cogent  evidence 
against  it,  if  it  had  been  asserted  ;  and  if 
this  complainant  had  had  the  slightest 
warning  that  any  such  claim  was  pretended, 
that  proof  would  have  l>een  strengthened  by 
record  evidence  that  would  have  rendered  it 
impregnable.  This  complainant  is  made 
chargeable  to  Thompson,  claiming  in  right 
of  his  wife  as  legatee  of  B.  Johiison,  with 
certain  slaves  as  part  of  the  estate  of  B. 
Johnson,  that  had  been  claimed  and  taken 
by  his  sons  as  gifts  made  to  them  by  their 
father  in  his  lifetime  :  and  this  is  done  not 
only  in  the  face  of  the  proofs  in  the  record 
that  such  gifts  were  made,  but  of  the  solemn 
and  deliberate  acts  of  the  said  Thompson 
afCirmiug  the  title  of  the  sons  under  the  said 
gifts,  and  causing  a  part  of  those  slaves  to 
be  sold  as  the  property  of  the  sons,  to  pay 
debts  due  by  them  to  him  and  others. 

"  II.  To  arrive  at  the  result  the  said  de- 
cree exhibits,  the  court  assumed  that 

453  Thompson  was  entitled  to  charge  'the 
estate  of  B.  Johnson  with  the  balance 

he  claimed  to  be  due  to  him  from  the  plain- 
tiffs on  the  guardianship  accounts,  after  a 
setoff  of  the  balance  due  from  Thompaon  on 
the  administration  account  of  himself  and 
wife.  Nothing  could  be  more  erroneous. 
If  any  thing  was  due  on  the  guardianship 
accounts,  they  were  respectively  individual 
debts  of  the  wards  (the  plaintiffs)  which  in 
no  wise  charged  the  estate  of  B.  Johnson, 
and  could  on  no  conceivable  principle  be 
made  a  charge  on  this  complainant  for  that 
part  of  the  estate  of  B.  Johnson  which  the 
plaintiffs  had  taken  or   received  from    him. 

"III.  If  the  claims  of  Thompson  on  the 
guardianship  accounts  couid  in  any  manner 
be  made  to  affect  this  complainant's  respon- 
sibility to  the  estate  of  B.  Johnson,  then  he 
insists  that  those  claims  were  not  substan- 
tiated, but  on  the  contrary  the  plaintiffs'  ex- 
ceptions to  those  claims  should  have  been 
sustained.  By  overruling  those  exceptions, 
the  extraordinary  result  is  produced  of  suf- 
fering a  guardian  to  recover  of  his  ward,  for 
board  and  schooling  during  a  part  of  his 
minority,  his  entire  estate,  and  leaving  him 
indebted  to  the  guardian,  white  the  estab- 
lished principles  of  law  forbid  the  guardian 
to  apply  to  the  ward's  support  and  education 
more  than  the  profits  of  the  estate. 

"  IV.  By  the  decree,  this  complainant  is 
not  only  made  chargeable  with  the  said 
slaves  as  a  part  of  the  estate  of  B.  Johnson, 
though  the  slaves  were  claimed  and  taken 
by  the  plaintiffs  as  their  property,  so  treated 
and  admitted  to  be  by  Thompson,  and  so 
adjudged  in  the  suit  for  the  slaves,  but  he  is 
made  charireable  with  the  shares  of  the 
plaintiffs  (supposing  them  to  belong  to  the 
estate  of  B.  Johnson),  made  a  debtor  to 
the  plaintiffs  for  those  shares,  though  thev 
had  all  the  slaves,  and  then  made  liable  to 
Thompson  for  this  debt  so  created  in  fa- 
vour of  the  plaintiffs,  in  order  to  discharge 
the  claim  of  Thompson  on  the  plaintiffs. 
Takingthedecreeon  its  own  principles, 

454  the  plaintiffs   are  liable   to  this   "com- 
plainant for  the  whole  value  of  the 

slaves,  jet  be  is  made  debtor  to  them  for  their 
shares  of  the  value  thereof,  and  then,  instead 
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of  setting  off  these  liabilities,  leaving:  the 
plaintiffs  indebted  to  him  for  the  excess,  he 
is  made  to  pa.v  to  Thompson  the  amount  of 
the  plaiDtiffa'  shares  of  the  value  of  the 
staves,  and  the  plaintiffs  (notoriously  insol- 
vent) are  decreed  to  pay  to  this  complainant 
the  full  value  of  the  slaves. 

"V.  Were  it  conceded  that  this  complain- 
ant was  justly  accountable,  as  far  as  Thomp- 
son is  concerned,  for  the  said  slaves  as  part 
of  the  estate  of  B.  Johnson,  still  the  decree 
is  erroneous  and  flag-rantly  unjust.  On  this 
postulate,  the  whole  of  the  estate  of  B.  John- 
son would  be  constituted  of  the  following 
items,  shewing  together  the  aggregate  of  the 
estate,  to  one  third  of  which  each  of  the 
plaintiffs,  and  the  defendant  Thompson  in 
right  of  his  wife,  is  entitled. 
"Balance  due  on  the  administration 

account  of  Thompson  and  wife. . .    S1390-9S 
Amount    of    negroes    delivered    to 

Thompson 1485.50 

Amount    of    negroes    delivered    to 

plaintiffs 2346.00 

Balance  of  this  complainant's  ad- 
ministration account 910.57 

Amount    of   negroes    claimed   and 

taken  by  P.  A.  Johnson 1925.00 

Amoijnt  of    negroes  claimed    and 

taken  by  D.B.  Jobnsoa 1525.00 


Total 9583  02 

Plaintiffs  and  defendant  Thompson 
each  entitled  to  one-third,  or 3194.34 

"The  defendant  Thompson  then,  as 
his  full  share  of  the  estate.  Is  enti- 
tled to $3,194.34 

and  is  chargeable  with  bal- 
ance of   his  administra- 
tion acc't $1390.95 

455      •'with     negroes     re- 
ceived by  him 1485.50 

with  balance  due  this  Com- 
plainant         149.14 

3025.59 

leaving  due  to  him  from  the  estate 


And  this  would  probably  be  extinguished  by 
the  charge  of  interest  on  the  balance  due  on 
his  administration  account. 
>'P.  A.  Johnson,  as  his  share  of  the 

estate,  would  be  entitled  to $3194.34 

and  he  is  chargeable  with 

negroes  received  by  him   $1173.00 
negroes  claimed  and  taken 

by  him 1925.00 

and  the  balance  due  this 

complainant 165.65 


leaving  bim  indebted  the 


a  of.. 


$    69.31 


which  would  be  augmented  by  the  charge  of 
interest  on  the  value  of  the  slaves  taiteu  by 

"D.  B.  Johnson,  as  his  share  of  the 
estate,  would  be  entitled  to $3194.34 

and  he  is  chargeable  with 

negroes  received  by  him   $1173.00 

negroes  claimed  and  taken 
byhim 1525.00 


456  *"And   yet,   from    these    materials. 
this  complainant  has  been  subjected  to 

the  said  decree,  totally  ruinous  to  him.  for 
the  payment  to  Thompson  of  3183  dollars 
with  interest. 

"VI.  The  said  decree  is  erroneous  though 
the  sum  decreed  to  be  paid  by  this  complain- 
ant were  actually  due  from  him  as  adminis- 
trator of  B.  Johnson,  t>ecause  no  bond  of 
indemnity  was  required  by  it  to  be  given  to 
this  complainant,  though  the  decree  is,  in 
effect,  one  for  the  payment  of  the  assets  of 
the  estate  to  the  legatees,  and  though  it 
appears  from  the  documents  in  the  case  ihat 
B.  Johnson  was  responsible  as  a  surety  for 
the  administration  of  John  B.  Anderson  on 
the  estate  of  John  Anderson  deceased,  tba. 
a  large  claim  is  made  on  B.  Johnson's  estate 
on  account  of  that  responsibility,  and  that  a 
suit  is  depending  to  enforce  it." 

With  the  bill  of  review,  the  complainant 
exhibited  attested  copies  of  the  executions 
sued  out  by  Nathaniel  Thompson  and  Wil- 
liam L.  Thompson,  respectively,  against  the 
((oods  and  chattels  of  David  B.  Johnson,  and 
levied  on  the  negro  woman  Jenny  as  his 
property,  as  before  stated ;  attested  copies  of 
the  indemnifying  bonds  given  by  those 
plaintiffs,  respectively,  on  occasion  of  that 
levy  ;  and  attested  copies  of  portions  of  the 
record  in  three  suits,  instituted  upon  the  said 
indemnifying  t>onds  it?  the  superior  court  of 
law  for  I^uisa  county.  Two  of  these  suits 
were  against  Nathaniel  Thompson,  at  the 
relation  of  Thomas  Anderson  appointee  of 
the  estate  of  Berryman  Johnson  deceased. 
In  these  the  jury  found  that  the  title  to  the 
negro  woman  Jenny,  in  the  respective  decla- 
rations mentioned,  was  not  in  the  relator  of 
the  plaintiff,  and  the  court  rendered  judg- 
ment for  the  defendant.  The  third  suit  was 
against  Nathaniel  Thompson  and  William  L,. 
Thompson,  at  the  relation  of  Anderson 
Bowles,  to  whom  David  B.  Johnson,  by  a 
deed  dated  the  10th  of  Decemlwr  1820, 
and   recorded   in   Louisa  county   court 

457  the  12th  of  February     1821.  had  'con- 
veyed the  negro  woman  Jenny  and  four 

of  her  children,  upon  trust  for  the  purposeof 
indemnifyingRLchard  A.  Perkins  as  his  bait 
in  sundry  suits  specified  in  the  deed,  and  as  his 
surety  in  a  bond  to  Charles  Thompson.  In 
this  action,  verdict  and  judgment  were  ren- 
dered for  the  plaintiff.  The  two  judgments 
first  mentioned  were  rendered  in  October  1826; 
theotherin  Octoberl828.  Therewerealsoei- 
hibited  with  the  bill  of  review,  attested  copies 
of  the  before  mentioned  attachments  ag'ainst 
Pulaski  A.  and  David  B.  Johnson,  as 
absconding  debtors;  and  a  like  copy  of  the 
proceedings  at  a  court  held  by  the  justices  of 
Louisa  county,  the  21st  of  February  1821, 
for  the  examination  of  Pulaski  A.Johnson 
upon  a  charge  of  "feloniously  stealing  a 
negro  woman  named  Mary,  the  property  of 
Berryman  Johnson's  estate  in  tbe  hands  of 
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Thomaa  AnderaoD  a.ppointee  of  the  said 
estate."    The  prisoner  was  acquitted. 

The  chancery  court  refused  to  allow  the 
bill  of  review  to  be  filed. 

Whereupon  Anderson,  by  petition  to  a 
judg^e  of  this  court,  referring  to  the  bill  of 
review  for  the  errors  imputed  to  the  decree, 
and  com  plaining'  also  of  the  error  in  ref  nsinc; 
to  allow  the  bill  of  review  to  be  filed,  prayed 
an  appeal  from  the  said  decree,  and  from  the 
said   order  of  rejection:  which  was  allowed. 

Leigh  and  R.  C  Stanard,  for  appellant. 

Johnson,  for  appellee. 

TUCKER.  P.  In  the  examination  of  this 
case,  I  think  it  unnecessary  to  advert  to  the 
bill  of  review  which  was  offered  and  rejected, 
because  the  question  whether  the  decree  is 
erroneous  on  its  face,  is  fairly  presented  by 
the  appeal  from  that  decree.  It  is  proper 
also  to  dispose  succinctly  of  some  minor 
points  which  have  been  much  insisted  on  in 
the  argument,  and  have  been  deemed  all- 
important   by  the  Respective   counsel. 

458  It  *haB  been  contended  that  the  arbi- 
tration t)ODds,  as  they  are  called,  con- 
clude all  objection  to  the  award  of  the 
commissioQers,  And  so  far  aa  the  adminis- 
tration account  is  concerned,  that  miffht 
safely  be  admitted  ;  for  I  think  all  parties  are 
content  with  the  report  of  1390  dollars  95 
cents  as  due  from  Thumpson  on  that  account. 
But  the  ((uardianship  account  formed  no 
part  of  that  reference.  There  does  not 
appear  to  be  any  such  order  of  reference,  nor 
do  the  bonds  make  any  allusion  to  such  an 
account.  And  thoug-h  it  is  contended  that 
the  charges  for  board  &c.  should  be  consid- 
ered as  distributions,  and  therefore  as 
belonging'  to  the  administration  account,  yet 
such  a  course  would  not  only  be  inconsistent 
witli  the  principles  laid  down  in  Garrett  &c. 
V.  Carr  &c.,  3  Leigh  407,  but  it  would  lead  to 
the  absurdity  of  considering  the  defendant 
Thompson  as  malting  distribution  after  his 
powers  were  revoked  ;  for  part  of  his  charges 
are  subsequent  thereto.  Nor  did  Thompson 
himself  ever  consider  his  charges  against 
the  children  as  so  much  distributed  ;  as 
appears  by  his  account  as  stated  by  the  com- 
missioners at  his  instance.  I  think,  there- 
fore, the  guardianship  account  was  coram 
non  judice,  and  that  it  has  not  yet  been  set- 
tled, for  commiBSioner  Ladd  was  no  more 
authorized  to  settle  it  than  the  former  com- 
misaioners,  and  if  he  had  been,  he  has 
merely  taken  their  report  (which  was  with- 
out authority)  as  the'  foundation  of  his. 

But  admitting  the  guardian's  account  to 
have  been  before  the  first  commissioners, 
how  have  they  settled  it  ?  They  have 
reported  annual  charges  against  the  two 
tx>yB,  without  one  cent  of  credit  for  the 
profits  of  their  estate.  Either  there  were 
profits,  or  there  were  not,  If  there  were, 
they  should  have  been  credited.  If  there  were 
none,  there  could  be  no  propriety  in  raising 
such  an  account  for  board  and  education 
against  these  youtha.  The  law  expressly 
provides  (1  Rev.  Code,  ch.  108.  8  25,  p.  410,) 
that  if  an  orphan  hath  no  estate,  or  not 

459  sufficient  'for  a  maintenance  out  of  its 
profits,  he  shall  be  apprenticed  to  learn 

a  trade,  or  some  occupation  which  will  en- 
able him  to  get  an  honest  livelihood.  What 
has  been  done  with  these  boys  7  What  edu- 
cation has  been  given  them  In   return  for 


absorbing  the  whole  of  their  little  property  ? 
What  occupation  have  they  been  brought  up 
to,  to  fit  them  to  struggle  for  themselves  ?  I 
see  nothing.  Eleven  dollars  seems  to  have 
been  the  cost  of  their  instruction  for  one 
year,  and  their  style  of  living  appears  to 
have  corresponded.  The  account  therefore 
seems  tome  inadmissible.  The  self-consti- 
tuted guardian  should  be  strictly  confined  to 
the  profits  of  the  estate,  wherever  it  is  so 
scanty.  He  should  not  be  permitted  to  keep 
his  wards  idle  and  unemployed,  and  eating 
up  their  little  patrimony,  so  that  when  they 
come  of  age  their  whole  property  goes  into 
his  hands  for  board,  and  they  are  turned 
adrift  without  a  cent,  and  what  is  worse, 
without  a  trade  or  calling  to  support  them. 
Were  it  otherwise,  a  small  property  would  be 
worse  than  none.  A  penniless  orphan 
stands  a  chance,  by  being  bound  out,  to 
learn  a  trade  and  get  the  rudiments  of  edu- 
cation ;  while  the  boy  who  has  a  pittance  is 
kept  at  home  in  idleness,  and  his  guardian 
swallows  up  the  pittance  in  charges  for 
board.  In  this  case  the  tioys,  who  were  old 
enough  In  1805,  in  their  father's  lifetime,  to 
be  brought  in  to  receive  possession  of  two 
slaves,  must  soon  have  been  able  to  get  their 
own  living,  instead  of  spending  what  their 
father  left.  I  am  therefore  of  opinion  that 
not  a  cent  above  the  profits  of  the  estate 
should  have  been  allowed  to  their  father  in 
law,  and  the  accounts  should  be  (restated 
upon  this  principle. 

Aa  to  the  pretended  gift  of  the  slaves  by 
Berryman  Johnson  to  his  sons,  I  am  clearly 
of  opinion  it  gave  them  no  title.  He  did  not 
intend  they  should  have  them  till  after  his 
death,  and  such  a  gift  in  remainder  cannot 
be  made  by  parol.  I  am  also  of  opinion  that 
Anderson  was  answerable  for  them. 
460  They  were  in  his  possession,  "and 
forcibly  taken  from  him  by  the  sons 
of  the  testator.  He  ought  to  have  reclaimed 
them.  But  he  not  only  failed  to  do  this,  but 
voluntarily  afterwards  delivered  others  to 
the  sons.  The  abduction  was  in  February, 
and  the  delivery  to  them  of  other  slaves  was 
in  the  May  following.  If  therefore  they 
have  too  many,  he  is  clearly  responsible,  for 
he  might  at  least  have  retained  those  he 
afterwards  gave  up,  as  an  indemnity  in  part 
of  those  taken  away. 

It  is  objected,  however,  on  the  part  of  An- 
derson, that  the  attempt  to  charge  him  with 
these  slaves  is  nowhere  made   in   the   plead- 
ings.    This  is  true,  but  it  may  and  does  re- 
lit from  the  settlement  of  the  administration 
^ount  of  Anderson,  if,  by  the  eloigning  of 
the  slaves  through  his  fault,  they  cannot  be 
'   in   specie.      The   demand   against   him 
t  be  for  their  value,  which  enters  there- 
fore properly  into  the  account.     But  if  this 
ere  not  so,  the  pleadings  may  be  amended, 
'  a  cross  bill  filed,  on  the  going  back  of  the 

Upon  the  whole,  I  think  the  decree  should 
be  reversed,  and  the  decree  entered  which 
has  been  prepared. 

The  decree  of  the  court  of  appeals  was  as 
follows  : 

"The  court  is  of  opinion  that  although,  as 
l>etween  Pulaski  A.  and  David  B.  Johnson 
and  the  appellee,  on  a  bill  to  resettle  the  ad- 
ministration acconnt.  it  was  competent  to 
the  latter  to  offset  against  the  distributable 
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surplus  (if  au;}  ia  hia  hands  due  to  them, 
such  proper  advaaces  as  he  may  have  made 
for  their  support  and  education,  not  exceed- 
ing the  profits  of  their  estate,  yet  it  never 
could  be  competent  to  him  to  make  such  off- 
set against  the  appellant,  the  personal  repre- 
tative.orto  recover  any  part  of  such  advances 
out  of  the  teslator'a  estate  in  his  hands  to  be 
administered,  if  the  portions  of  the  said  Pu- 
laski and  David  had  been  fully  satislied 
by  payments,  or  by  the  property  for- 
cibly taken  by  them.     The  court  is   further 

of  opinion  that  the  settlement  of 
<61      *the    g-uardi^nship    account     by  the 

county  commissioners  in  the  first 
instance,  and  afterwards  by  commissioner 
Ladd,  was  without  authority,  and  therefore 
not  binding-,  no  order  for  such  settlement 
having  ever  been  made,  and  none  such 
having  been  contemplated  by  the  bonds  of 
the  parties :  and  further,  that  if  regularly 
before  the  said  commissioners,  it  is  grossly 
erroneous  on  its  face,  as  it  presents  very 
large  debits  against  the  wards,  without  a 
single  credit  for  profits  of  their  estate ; 
that  if  there  were  profits,  (hey  should  have 
been  credited  ;  and  if  none,  the  wards  should 
have  been  bound  out,  instead  of  being 
incumbered  at  maturity  with  a  heavy  debt 
for  the  charges  of  their  infancy.  The  court 
is  further  of  opinion,  that  upon  the  present 
aspect  of  the  case,  the  pretended  gift  of 
Berrym^n  Johnson  to  his  two  sons  is  unaup' 
ported,  and  that  the  appellant  is  responsible 
on  the  settlement  of  his  account,  for  the 
value  of  the  slaves  eloigned  (except  the 
slaves  Jenny  and  Phil,  whom  the  appellee  is 
proved  to  have  had  sold  under  execution  for 
his  benefit),  the  said  appellant  having  not 
only  failed  to  reclaim  them  or  their  value, 
after  they  had  been  forcibly  abducted,  but 
moreover  delivered  others  to  them  volun- 
tarily, when  they  had  already  more  than 
their  share.  The  court  is  therefore  of  opinion 
that  the  said  decree  is  erroneous,  and  that 
the  same  should  be  reversed  ;  that  the  account 
of  advances  by  the  appellee,  the  self -consti- 
tuted guardian,  should  be  referred  to  a 
commissioner,  with  instructions  to  allow 
no  more  for  advances  for  the  maintenance 
and  education  of  the  complainants,  than 
the  profits  of  their  estate  (exclusive  of  the 
increase  of  young  negroes,  wtaich  are  not  in 
this  regard  to  be  estimated  as  part  of  the 
annual  profits) ;  that  the  accounts  of  the 
administrator  Anderson  should  be  also  re- 
committed for  the  purpose  of  ascertaining 
the  distributable  surplus,  in  which  account 
should  be  charged  the  value  of  the  slaves 
eloigned,  except   the   slaves  Jenny  and  Phil 

above  mentioned,  and  if  any  balance 
462      should  'appear  to  be  due  to  the  appellee 

in  right  of  his  wife  as  distributee, 
after  charging  him  with  the  balance  due 
on  his  administration  account,  and  with 
what  he  has  already  received,  a  decree  for 
the  same  against  the  appellant  should  be 
made ;  for,  as  against  him,  the  appellee 
stands  in  the  relation  of  a  distributee  seek- 
ing his  portion  of  the  residuum  from  the  ad- 
ministrator, instead  of  being  turned  over  to 
make  reclamation  from  other  legatees  who 
are  overpaid,  or  from  wrongdoers  who  have 
carried  off  the  estate.  Therefore  it  is 
decreed  and  ordered  that  the  said  decree  and 
order  be  reversed  and  annulled,"  with  costs 


)  the  appellant.  And  cause  remanded  to 
le  circuit  court,  to  be  further  proceeded 
1  pursuant  to  the  principles  of  the  fore- 
oing  opinion  and  decree. 


Prvol-Cuc  at  Bar.— 
estate  prodnclne  : 
bla  father  ISO  per 
be  paid  oat  of  the  real,  and  to  his  wtfe 
ODe  half,  and  to  bis  dausbter  [be  other  half. 
of  the  rent  remalalna  after  paylac  the  legacy  to 
hiB  father.  The  wife  Is  appointed  executrix,  and 
qualifier  as  aucb.  Afterwards  she  sells  the  lease- 
hold estate,  and  makes  a  deed  In  ber  Indivldoal 
aame  (not  calling  hersflf  eiecntrli)  transferrinc 
to  the  parchaser  all  her  rlEhl.  title,  Intereat  and 
properly  In  the  premises.  On  a  bill  by  the  daneh- 
ter  against  the  purchaser,  Hklp,  the  execution  of 
tbe  deed  by  the  eie*itrii  tn  her  Infllvidoal  name 

acierof  leeatee,  and  she  mnst  be  considered  as 
boldlQ ft  as  executrix  at  tbe  time  of  tbe  deed,  un- 
less there  l>e  evidence  eatahllahing  that  she  had 
prevtoualy   lakco   as  legatee.    Accortl.  Doe.  e.  d. 

Same— Satde -Sane— Sum.— It  appears,  that  before 
the  deed  to  tbe  purchaser,  a  payment  had  been 
made  to  the  father  on  accoont  of  hta  legacy,  and 
areceipt  given,  statlne  Chat  the  money  uald  "was 
paaaed  to  the  credit  of  mrs.  L.  W.  executrix  of  D. 
W,  deceased  :"   HxiJ),  anch  pay  meat  doea  not  shew 

daoghtera  legacy. 

On  the  first  of  August  1804  a  lease  was 
made  from  Stephen  Wright  to  Dudley  Weod- 
wortb  of  a  lot  in  Norfolk  borough,  for  seven 
years,  at  a  yearly  rent  of  300  dollars.  Wood- 
worth  covenanted  to  put  on  the  lot  a  brick 
house,  of  a  particular  description,  specified 
in  the  lease.  And  it  was  agreed  that  at  the 
expiration  of  the  seven  years,  Wright  should 
have  the  liberty  of  taking  the  buildings  at  a 
fair  valuation,  to  be  made  in  the  following 
manner:  Wright  having  given  Woodworth 
or  his  representatives  sixty  days  notice  pre- 
vious to  the  end  of  the  lease,  each  party  was 
to  choose  one  person,  and  those  two  another, 
and  the  three  together  two  others,  making 
five  persons  in  the  whole,  who  were  to  fix  a 
value  on  the  buildings  ;  payment  to  be 
464  made  to  Woodworth  *orliis  representa- 
tives at  such  valuation,  in  three  instal- 
ments of  two,  four  and  six  months,  and  thas 
the  lease  to  end  :  but  in  case  Wright  should 
think  proper  to  continue  the  lease  for  the 
further  term  of  seven  years,  he  had  a  right 
to  do  so,  on  the  same  terms  and  conditions 
specified  for  the  first  seven  years.  At  the 
enpiration  of  the  fourteen  years,  Wright 
might  still  continue  the  lease  for  sncccBsive 
terms  of  seven  years. 

On  the  17th  of  May  1806  Dudley  Wood- 
worth  made  his  will,  whereby,  after  be- 
queathing to  his  wife  Lucretia  Woodworth 
his  household  furniture,  to  his  sister  in  law 
Elizabeth  Nestle  100  dollars,  and  to  his  sis- 
ter Clarissa  Roath  100  dollars,  he  then  be- 
queathed  as    follows :     "  Item,   I   give   and 
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bequeath  unto  my  respected  father  Jasper 
Woodworth  50do11ars.per  aDnnni,  to  be  paid 
out  of  the  rent  arisinj^  from  the  brick  house 
which  I  hold  on  a  piece  of  land  leased  of 
Stephen  Wright,  during-  the  term  of  his 
natural  life  and  no  lougrer.  Item,  I  ^ive 
and  bequeath  unto  my  beloved  wife  Lucre- 
tiaWoodworth  one  half  of  the  rent  arising- 
from  the  brick  house  which  I  hold  on  a 
piece  of  land  leased  of  Stephen  WriRht, 
after  deducting-  and  paying  the  legacy  to 
my  father  Jasper  Woodworth,  during  her 
natural  life  and  no  longer.  Item,  I  gave 
and  bequeath  unto  my  daughter  Harriet 
Woodworth  one  half  remaining-  of  the  rent 
arising  from  the  brick  bouse  which  I  hold 
on  a  piece  of  land  leased  of  Stephen  Wright. 
after  deducting  and  paying  the  legacy  to 
jny  father  Jasper  Woodworth,  to  her  and 
her  heirs  ;  and  in  case  of  her  death,  it  is  my 
will  and  desire  that  the  whole  shall  go  to  my 
wife  Lucretia  Woodworth  after  the  above- 
mentioned  legacy  to  my  father  is  paid." 
After  a  further  devise  and  bequest  to  his 
daughter,  the  testator  desired  that  all  the  res- 
idue of  his  property  should  be  sold  for  the  pay- 
ment of  his  debts  ;  and  what  might  remain  of 
the  proceeds  after  paying  his  debts,  he  gave 
to  his  wife.  The  will  was  admitted  to  record 
on  the  28th  of  July  1806,  and  Uncrctia  Wood- 
worth  qualified  as  executrix. 
465  ■On  the  15th  of  March   1810,  a  deed 

was  made  from  Lucretia  Woodworth 
(by  her  individual  name,  not  calling  herself 
executrix)  to  John  Bonnaud,  assigning  and 
transferring  to  Bonnaud,  for  the  consider- 
ation of  6000  dollars,  all  her  right,  title,  in- 
terest and  property  in  the  leased  premises. 
Bonnaud  gave  a  deed  of  trust  to  Peter  Nestle 
as  trustee,  to  secure  to  Ivucrctia  Woodworth 
5000  dollars  of  the  purchase  money.  It  was 
made  for  her  tientit,  by  her  individual  name. 

A  valuation  of  the  buildings  was  made  the 
27th  of  June  1811.  It  amounted  to  5642  dol- 
lars. Wright,  on  the  first  of  August  1811. 
paid  that  sum  to  Bonnaud,  and  Bonnaud  on 
the  same  day  conveyed  the  buildings  to 
Wright,  who  from  that  time  had  possession. 

At  the  time  of  the  death  of  Dudley  Wood- 
worth,  his  daughter  Harriet  was  from  three 
tofive  years  old.  Peter  Nestle  was  the  father 
of  Lucretia  Woodworth,  and  the  grandfather 
of  Harriet.  Nestle  qualified  as  guardian  of 
Harriet  in  December  1811,  and  died  two  or 
three  years  after  the  last  war.  Lucretia 
Woodworth  married  Francis  Wright  about 
the  year  1814  or  1815,  and  removed  to  the  city 
of  Washington  in  1816  or  1817.  They  carried 
Harriet  Woodworth  with  them  to  that  city, 
and  she  was  not  in  Virginia  afterwards. 

Harriet  having  married  Jabez  Burchard, 
Burchard  and  wife,  on  the  18th  of  January 
1832,  filed  their  bill  in  chancery,  to  obtain  the 
tienefit  of  the  provision  which  the  testator 
intended  for  his  daughter  by  the  clauses  of 
the  win  above  recited,  Lucretia  Wright,  in 
her  own  right  and  as  executrix  of  Dudley 
Woodworth,  John  Bonnaud,  Stephen  Wright 
and  Jasper  Woodworth  were  made  defend- 
ants. Francis  Wright  died  before  the  suit 
was  commenced. 

The  bill  prayed,  amongst  other  things, 
"  that  the  said  Lucretia,  executrix  as  afore- 
said, may  be  required  to  assent  to  the  legacy 
bequeathed  to  yonr  female  complainant  afore- 
said."    Whereas     the     bill     was     obviously 


466  framed  *upon  the  idea  that  the  deed  to 
Bonnaud  passed  the  right  which  Lucre- 
tia Woodworth  had  as  legatee,  and  nothing 

Bonnaud  answered,  that  his  contract  with 
Lucretia  Woodworth  was  in  the  character  of 
executrix  ;  that  he  paid  her  1000  dollars  in 
that  character  on  the  delivery  of  possession, 
and  secured  the  payment  of  the  residue, 
which  he  shortly  after  paid, 

Wright  answered,  that  finding  the  property 
in  the  occupancy  of  Bonnaud,  who  appeared 
by  a  conveyance  from  Lucretia  Woodworth 
to  have  purchased  the  lease  and  improve- 
ments, he  treated  with  him  as  the  assignee 
of  the  lease,  paid  to  him  the  valuation  thereof, 
and  took  from  him  a  deed  for  the  same. 

Upon  these  answers  (supposing  the  allega- 
tions of  the  bill  to  be  sufficient)  the  question 
arose  whether  Lucretia  Woodworth  had  held 
as  legatee,  prior  to  her  deed  to  Bonnaud  ? 

On  this  question,  the  fact  principally  re- 
lied on  was  a  payment  on  account  of  the 
legacy  to  Jasper  Woodworth,  the  evidence  of 
which  was  the  following  receipt :  "  Norfolk, 
April  29th.  1809.  Received  from  capt.  Peter 
Nestle  ten  barrels  of  flour,  amounting  to  77 
dollars  and  50  cents,  and  SOdollars  cash  ;  the 
whole  of  which  is  on  account  of  a  legacy  due 
to  Jasper  Woodworth,  and  is  to  l>e  passed  to 
the  credit  of  mrs,  Lucretia  Woodworth  execu- 
trix of  Dudley  Woodworth  deceased,  the  cash 
being  just  given  by  mrs.  Lucretia  Woodworth 
for  the  purposes  aforesaid. 

(Signed)    Benjamin  Ames. 
"Teste,  Fra.  Foster, 

Wm.  Seymour." 

The  bill  charged  that  the  testator  died 
wealthy,  owing  little  or  nothing,  and  the 
evidence  tended  to  shew  that  there  was  no 
occasion  to  sell  the  leasehold  estate  for  the 
payment  of  debts.  For  the  5000  dollars  for 
which  Bonnaud  had  credit,  he  gave  a  note, 
as  well  as  the  deed  of  trust  before  men- 

467  tioncd,  and  this  note  appeared  to 'have 
t>een  assigned  by  mrs.  Woodworth  to 

her  cousin  John  P.  Dietrick. 

The  circuit  court  of  Norfolk  borough  de- 
creed that  the  bill  of  the  plaintiffs  should  be 
dismissed  as  to  the  defendants  John  Bonnaud 
and  Stephen  Wright,  and  that  the  plaintiffs 
should  pay  them  their  costs. 

From  which  decree,  on  the  petition  of  the 
plaintiffs,  an  appeal  was  allowed. 

Robinson,  for  the  appellants.  What  will 
amount  to  an  asEent  to  a  legacy  is  treated  of 
in  Sheppard's  Touchstone  456.  7,  and  the 
passage  for  which  Plowden  540,  is  there 
cited  as  authority  is  applicable  to  this  case. 
The  doctrine  was  discussed  in  this  court  in 
Lynch  V.  Thomas,  3  Leigh  687.  But  the 
case  most  in  point  is  Young  v.  Holmes.  1 
Str.  70.  For  the  legacy  to  Jasper  Woodworth 
being  payable  out  of  the  rent,  and  a  charge 
upon  it,  the  payment  of  that  legacy  was.  ac- 
cording to  the  case  just  cited,  an  assent  to 
the  legacy  of  the  rent  to  the  wife  and  daugh- 
ter. The  circumstances  too  support  this 
idea.  The  bill  charges  that  the  testator 
died  wealthy,  owing  little  or  nothing.  The 
will  shews  that  for  the  payment  of  debts 
other  property  was  directed  to  be  sold.  It  is 
not  pretended  by  the  answers  that  there  was 
any  occasion  to  sell  this  property  for  debts  ; 
and  the  proofs  shew  that  there  was  none. 
Moreover,  the  deed  from  Lucretia  Woodworth 
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,  the  deed 'of 
D  Bonuaud  is  for  her  benefit  in  her 
individual  character,  and  the  note  secared 
by  that  deed  was  not  used  b;  her  as  execu- 
trix in  paying'  creditors,  but  was  transferred 
by  her  to  a  near  relation. 

The  attorney  general,  for  the  appellees, 
called  the  attention  of  the  court  to  the  alle(;a- 
tiona  and  prayer  of  the  bill,  and  ineiated  that 
the  complainants  had  not  taken  the  ground 
in  the  court  below,  which  they  now  relied 
upon,  and  therefore  they  were  precluded  by 
the  cases  of  Gibson  v.  Kandolph,  2  Munf. 
310,  and  Parker  v.  Carter  &  others,  4  Munf. 
273,   from   takinjf    that    ground    here. 

468  *He   also  urged  the  lapse   of  22   years 
before  the  suit  was  brouifht,  as  fatal 

to  the  claim.  And  upon  the  merits,  he  in- 
sisted that  the  bequest  by  the  testatorto  his 
daughter  Harriet  was  not  a  bequest  of  the 
lease  itself,  but  merely  of  a  part  of  the  rent, 
and  that  even  if  the  lease  was  bequeathed, 
the  evidence  did  not  sufiicieatty  establish  an 
assent  to  the  legacy,  and  the  recourse  of  the 
daughter  wasagaiost  the   executrix  alone. 

Robinson,  in  reply,  said,  that  the  act  of 
limitations  was  not  reliedon  in  the  pleadings, 
and  the  mere  delay  to  sue  had  no  force.  For 
the  daughter  was  an  infant  lietween  three 
and  five  years  old  when  her  father  died,  and 
there  had  been  no  unreasonable  delay  since 
she  had  knowledge  of  her  rights.  He  ad- 
mitted that  the  bill  was  rather  unskilfully 
drawn,  especially  the  praying  part  of  it.  But 
be  said  that  as,  under  the  general  prayer, 
relief  might  be  granted  if  consistent  with' the 
case  made  by  the  bill,  the  material  enquiry 
upon  the  pleadings  was,  what  was  the  case 
made  by  the  bill  and  answers  ?  He  then  ex- 
amined the  allegations  in  the  bill,  and  the 
statements  in  the  answers,  and  inaisted  that 
the  question  properly  arose,  whether  or  no 
the  legacy  was  assented  to  before  the  deed  to 
Bonnaud. 

TUCKER,  P.  The  appellants'  counsel 
concedes  that  if ,  prior  to  the  deed  to  Bon- 
naud, the  executrix  had  not  assented  to  the 
legacy  of  the  term,  the  decree  is  right :  but 
he  contends  that  there  was  proof  of  that 
assent,  in  the  payment  of  the  legacy  to  Jas- 
per Woodworth.  I  think  not.  The  testator 
gave  to  Jasper  Woodworth,  during  his  nat- 
ural life,  "fifty  dollars  per  annum,  to  be 
paid  out  of  the  rent  arising  from  the  brick 
house."  This  was  an  annuity  or  money 
legacy  to  Jasper  Woodworth,  chargeable 
upon  the  rents.  It  gave  to  him  no  estate  in 
the  lease.  It  did  not  make  him  tenant  in 
common  with  Lucretia  and  Harriet,  or  with 
the  former  only.  For  if  it  gave  him  title  to 
any  part  of  the  lease,  to  what  portion  had  he 
title  ?     His  legacy  was  fixed,  while  the 

469  rents  'were  variable.     Hence  one  year 
he  might   have   title   to  an   undivided 

half,  or  indeed  to  the  whole  (if  the  rent  did 
not  exceed  50  dollars),  and  the  next  year  to 
only  one  undivided  thirtieth,  which  was  the 
proportion  his  legacy  bore  to  the  whole  rent 
when  the  testator  died.  This  would  be 
absurd.  He  must  therefore  be  construed  to 
have  a  fixed  annuity  in  money,  payable  out 
of  the  rents,  and  not  an  undivided  part  or 
interest  in  the  term. 

Such  lieing  the  case,  I  cannot  perceive 
how  the  payment  of  his  annuity  by  the  exec- 
utrix ran  be  taken  to  be  an  assent  or  the  leg- 


acy to  Harriet  or  to  herself.  His  legacy  was 
to  be  first  paid  out  of  the  rents,  and  they 
were  only  to  receive  the  residuum.  It  might 
therefore  very  well  happen,  that  there  mi^fat 
be  enough  to  pay  him,  and  nothing  left  for 
them.  The  executrix  might,  without  a  dev- 
astavit, pay  him,  if  Ihe  residue  of  the  rents 
would  satisfy  the  debts.  She  might  there- 
fore willingly  assent  to  hia  legacy,  which 
was  to  be  first  paid,  but  be  unwilling  to  as- 
sent to  her  own  or  to  Harriet's  legacy,  as 
their  portion  might  be  necessary  for  pay- 
ment of  debts,  i  am  therefore  of  opinion 
that,  from  the  payment  to  Jasper  Woodworth, 
we  are  not  at  liberty  to  infer  an  assent  by 
the  executrix  to  the  legacies  to  herself  and 
Harriet ;  and  her  subsequent  sale  very 
strongly  fortifies  the  construction  I  give  of 
her  conduct. 

The  case  of  Young  v.  Holmes,  1  Str.  70,  is 
by  no  means  analogous  to  this.  There  the 
testator  devised  the  term  to  the  executor  for 
life,  he  paying  £Si.  to  another.  This  was 
not  ^50.  out  of  the  testator's  funds,  but 
^50.  of  his  own  money.  He  paid  it ;  and 
when  he  bad  thus  paid  the  consideration,  who 
could  doubt  his  intention  to  take  the  terra 
to  himself  7 

The  case  in  Plowden  540,  is  one  replete  (as 
is  usual  in  that  excellent  work)  with  sound 
principles  and  good  sense ;  but  it  is  very 
different  from  the  case  at  bar.  The  testator 
gave  the  rents  and  profits  of  a  term  to  his 
executrix  during  his  son's  minority,  to  edu- 
cate his  children,  and  the  remainder  to 
470  the  son  when  he  came  of  age.  *Sncti 
at  least  was  the  construction  given  to 
the  will.  The  executrix  did  support  the  chil- 
dren out  of  the  lease,  which  she  could  not 
have  done  without  a  devastavit,  unless  by 
assenting  to  the  legacy :  and  having  assented 
to  the  particular  estate  to  herself,  it  was  taken 
to  be  an  assent  to  the  remainder  to  the  son, 
who  was  obviously  the  favoured  legatee. 
In   this   there   is  certainly  no  analogy  to  the 

This  view  of  the  case  renders  it  unneces- 
sary to  present  at  large  some  other  considera- 
tions which  weigh  heavily  against  the 
appellants.  The  point  on  which  their  coun- 
sel now  places  their  case  is  an  afterthought. 
It  is  nowhere  made  in  the  pleadings, 
and  the  defendants  have  h*d  no  opportu- 
nity of  controverting  it.  Moreover  the 
great  length  of  time  (from  1810  to  1832)  which 
has  been  suffered  to  elapse  without  the 
assertion  of  their  claim,  and  the  acquiescence 
in  the  sale  by  the  ^ecutrix,  have  t>een  well 
calculated  to  lull  the  purchasers  into  security, 
and  to  prejudice  them  unjustly  if  the  pre- 
tensions of  the  appellant  should  be  sustained. 
Lastly,  although  the  doctrine  is  unquestion- 
able, that  the  assent  of  the  executor  to  a 
specific  legacy  vesta  the  legal  title  in  the 
legatee  (I  Wash.  312  ;  5  Munf.  103,  175),  yet 
I  am  by  no  means  prepared  to  say  that  where 
the  assent  of  the  executor  is  by  no  act  of 
notoriety,  and  the  possession  remains  unin- 
terrupted with  him,  a  sale  by  him  to  a  pur- 
chaser without  notice  of  the  assent  shall  be 
held  void.  On  the  contrary,  I  iuuline  to 
think  that  upon  the  principle  of  Edwards  v. 
Harben,  2  T.  R.  587  ;  Hamilton  v.  Ruasel,  1 
Cranch  309,  and  other  like  cases,  the  assent 
should  be  taken  to  be  void  and  ineffectual  as 
to  purchasers,  where  there  is  no  change  of 
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possession,  and  the  ciecator  coDtinncs  to 
exercise  acts  of  ownership  and  to  dispose  of 
the  propertj,  nithout  opposition. 

On  the  whole,  1  have  no  hesitation  in  af- 
firming the  decree. 

Decree  affirmed. 


471  *Fttch  V.   Leitch. 

JanDar-y,  IStI,  Ricbmond. 
(Absent  Stahahd.'  J.) 
Pludli^andPnctlcs— AHDinpilIt— AccoBBt— Statatc. 
-CoQstractfon  of  the  act.  1  Kev.  Code,  ch.  128,  t  8«. 
wbich  declares  that  "In  every  action  of  ladebllatus 
assumpHlt.  the  plalntlH  Hhall  aie  with  his  decla- 
ration an  account,  stating  distinctly  the  seyeral 
Items  of  his  claim  asalDSt  the  defendant:  and   In 
failare  thereof,  he  shall  not  be  entitled   to  urove 
before  the  Jarv  any  item  which  Is  not  so  ulalnly 
and  partlcalarly  described  In  the  declaratloa,  as 
to  give  the  defendant  fnllnotlce  of  the  character 
thereof. 
Subs— Swda— BflBCt  Wlur*  Proof  5a<lalna  Connt  •■ 
iHifBul   CoapulsaMDt.— If    the  proof  offered  by 
the  plaintiff  be  such  as  to  aaslaln  the  count  of 
Inslmiil    computassent.    It   Is   of    no   importance 
wbether  there  be  any  account  died  or  not ;  for 
this  count  does  so  descrltK  the  plalntlC's  demand. 
as  to  give  tbe  defendant  BufBclent  notice  of  the 
character  thereof. 
Sane— SsM  — Inxtnol    ConpntuMnt    Coonl—Prool 
under— CaH  at    Bar— The   plaintiff   In    assumpsit 
flies  with  hi&  declaration  au  account  commencing 
tn  these  words.  "1B33.  Jan'y  1.  To  balance  due  per 
acconut  rendered.  *»05.07.-  which  accoant  he  pro- 
duces at  the  trial,  and  a  witness  Is  Introduced  to 
prove,  tbai.  at  the  date  of  this  Item,  tbe  plaintiff 
delivered  to  the  defendant  a  full  blU  or  account 
to  the  amount  of  IMS  dollars  7  cents,  and  that  tbe 
defendant  acknowledged  the  same,  and  promised 
to  pay  It;    Hbld.  such  proof  may  be   received 
nnder  the  Insimul  com pntassent  count. 
Action  of  assumpsit  in  the  county  court  of 
Albemarle,   by  Samuel    Leitch    j'r    against 
William  D.     Fitch.     The    declaration     con- 
tained four  counts :  1.  indebitatus  assumpsit 
for     goods,    wares    and    merchandise    solil 
and  delivered ;  2.  quantum  valebant  ;  3.   for 
money  lent  and  advanced,  paid,  laid  out  and 
expended,  and  for  money  had  and  received ; 
4.  insimul  computassent. 

The  account  filed  with  the  declaration  was 
in  these  words  : 

472  •'"  Mr.  William  D.  Pitch  In  account  with 

Samuel  Leitch  I'r. 
"  ISSS.  Jan'y  I. 

To  balance    due  per  account 


■He  bad  be< 

tPleadInx    i 

Job  isoo  T.  Pry.  M  Va.  fl».  \2  S.  E.  Rep.  97!.  It  Is  said 
that,  wbere  the  declaration  does  not  plainly  de- 
scribe tbe  Items,  and  the  account  Hied  with!  t  merely 
states  tbe  sums  paid,  without  giving  any  Informa- 
tion atwut  them,  the  account  Is  lusntflclent.  Citing 
FUrh  I.  Leileh.  11  Ijiglt  171.  and  Burwell  v.  Burgess. 
S2Gratt.  472.  The  principal  case  Is  also  cited  In 
Walsh  V.  Schilling.  M  W.  Va-  113.  10  S.  E.  Rep.  M. 
See  moaographic  note  on  "Assumpsit"  appended  to 
Kennalrd  v,  Jones.  8  QratL  IBS. 


By   Interest   ( 


Balance  due  i  Jan'y  ISM. 


To  balance 

Jan'y  1B84.                 11286,1! 

1S6S.2S 
Cr. 

April  7. 

By  John  Vowles-B  bond   lOT.OT 
ijan'^IKuT  **"*'          M.45 

^tjan-yfm,^""''^*"^"^'- 

Interest  to  1  Jany  iBSa. 

•490.70 

530.14 

las 

cc'tWm.D.  Pitch.    (100.00 
j)iJan-ylB8«.lmo. 

IO0.M 

Balance  du 

e  I  Jan'r  ISSe. 
balance  to  SJnne  188a. 

I419.SE 

ta48 

4£0.80 

"""'■" 

cc'L                         »ioa.oo 

loaoo 

□  balance  tc 
Balance  dne.  1184.17 

"  IBSr.  March  4.    Bvcash  tlOO." 

473  *At  the  trial,  which  was  upon  the  gen- 
eral issue,  the  plaintiff  produced  this 
account,  and  introduced  a  nitnr.BS  to  prove, 
that,  at  the  date  of  the  first  item  therein, 
the  plaintiff  delivered  to  the  defendant  a  full 
bill  or  account  to  the  amount  of  1405  dol- 
lars? cents,  and  that  tbe  defendant  acknowl- 
edged the  same,  and  promised  to  pay  it. 
Whereupon  the  defendant  moved  the  court  to 
exclude  from  the  jury  all  evidence  in  support 
of  the  items  of  debit  in  said  account,  upon 
the  ground  that  the  said  items  did  not  state 
distinctly  the  character  of  the  claim  against 
the  defendant ;  which  motion  the  court  over- 
ruled, and  permitted  the  evidence  to  be  heard 
in  support  of  the  said  account.  To  which 
opinion  tbe  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff 
for  239  dollars  69  cents,  with  iiiterest  from 
the  4th  of  March  1837  till  paid  ;  upon  which 
verdict  a  judgment  was  rendered. 

On  a.  supersedeas  to  that  judgment,  the 
circuit  court  affirmed  the  same.  And  then, 
on  the  petition  of  Fitch,  a  supersedeas  was 
awarded  to  the  judgment  of  the  circuit  court. 

Stanard  for  plaintiff  in  error. 

Patton  for  defendant  in  error. 

TCCKER,  P.  This  case  seems  to  me 
without  difficulty.  The  statute  requires  that 
in  every  action  of  indebitatus  assumpsit  the 
plaintiff  shall  file  with  the  declaration  an  ac- 
count stating  distinctly  the  several  items  of 
his  claim  ;  and  on  failure,  he  shall  not  be  en- 
tilled  to  prove  any  item  which  is  not  so  par- 
ticularly described  in  the  declaration,  as  to 
give  the  defendant  notice  of  the  character 
thereof.  Now  if  the  proof  offered  by  the 
plaintiff  is  such  as  to  sustain  the  count  of 


chandiae  ;  and  thi 
nishedby  the 
uaneceBsary  to  i 
BpecificatioQ. 

It  is  true  that 
step  is  DCceBBary. 
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insimnl  computaseetit,  it  can  be  of  no  im- 
portance whether  there  be  aay  account  filed 
or  not ;  for  this  count  does  so   partic- 

474  ularly  "describe  the  plaintiff's  demand, 
as  to  give  the  defendant  notice  of  the 

character  thereof.  On  the  trial,  however, 
the  plaintiff  can  in  such  case  offer  no  evi- 
dence of  any  thin^  but  an  adjustment  of  a 
balance  upon  a  settlement,  or  an  acknowledg- 
ment of  a  balance  due.  He  can  g-o  into  no 
evidence  of  items,  not  only  because  he  has 
not  filed  an  account  of  items,  but  because  the 
character  of  the  count  forbids  it.  If  this  be 
so.  then  it  only  remains  to  see  whether  the 
evidence  offered  tends  to  prove,  or  even 
forma  a  link  in  the  chain  of  testimony  to 
prove,  the  insimul  computassent  count.  If 
so.  it  was  properly  admitted.  For  ne  must 
remember  that  this  is  an  exception  to  the 
admissibillly  of  the  evidence,  and  not  a  de- 
ranrrer  to  evidence.  The  sufficiency  of  the 
evidence  is  not  the  question.  If  it  was,  I 
should  still  be  of  opinion  that  it  was  suffi- 
cient. The  presentation  of  an  account  for 
payment,  and  the  acknowledgment  of  it  and 
promise  to  pay  it,  seems  to  me  to  be  full 
proof  of  an  accounting  together,  and  of  the 
indebtedness  of  the  defendant.  But  if  it  be 
not,  can  it  be  denied  that  it  tends  to  prove 
it. — that  it  may  be  an  important  link  in  the 
chain  of  proof?  And  if  so,  upon  what 
ground  could  it  have  been  excluded  ?  The 
defendant  himself  does  not  pretend  any  other 
objection  than  the  failure  to  file  an  account 
of  items.  But  that  failure  does  not  forbid 
the  proof  of  a  balance  due  upon  settlement, 
which  is  distinctly  described  in  the  declara- 
tion as  constituting  the  plaintiff's  demand 
in  this  count. 

lam,  indeed,  further  of  opinion  (hat  the 
specification  was  sufficient  under  any  count 
in  the  declaration.  It  is  in  these  words, 
"To  balance  due  per  account  rendered," 
and  the  date  of  January  1, 1833  is  preSied  to 
the  item.  Did  not  this  give  the  defendant 
an  account  of  the  items  of  the  plaintiff's 
demand  7  The  plaintiff  had  rendered  an 
account  to  the  defendant,  the  balance  of 
which  was,  on  the  1st  of  January  1833, 
1405  dollars  7  cents.  And  he  here  in- 
forms   the    plaintiff,  by    the    specifi- 

475  cation     •filed     with    the    declaration, 
that   his  demand   is   for  the    balance 

due  by  that  account  which  had  been  rendered, 
and  of 'which  the  defendant  then  had,  or 
ought  to  have  had,  the  possession.  If  he  then 
had  it,  what  more  perfect  account  of  items 
could  behave  than  that  afforded?  Does  the 
construction  of  the  law  require  that  a  detailed 
account  of  items  shall  be  filed,  when  the 
defendant  already  has  the  same  detailed 
account  in  his  pocket,  to  which  he  is  referred 
by  the  specification?  Cni  bono?  The  object 
of  the  law  is  to  give  the  defendant  notice  of 
the  items  of  the  demand.  The  plaintiff  tells 
him,  "  My  demand  is  for  the  very  items  con- 
tained in  the  account  which  I  rendered  you." 
Is  not  this  notice?     I  think  it  is. 

The  case  of  Moore  v.  Mauro,  4  Rand.  488. 
seems  to  me  clearly  to  sustain  this  opinion. 
There  the  specification  was.  "  Merchandise 
per  bill  due  10  July  1819."  The  court  held  it 
sufficient.  It  is  true  that  there  the  specifica- 
tion stated  the  demand  to  be  for  merchandise ; 
but   the   declaration   had   sufficiently   given 
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thing  but    goods,  wares  and  merchandises 
could  have  been  introduced.    The  only  thing 
of  the  items  of  mer- 
ng  been  already  fur- 
bill  rendered,  it  was 
forth  those  items   ia    the 


these  cases  a  preliminary 
It  is  necessary  to  prove 
that  an  account  was  rendered,  and  so  the 
defendant  had  full  notice  of  the  demand. 
But  this  was  done  in  this  case,  and  therefore 
I  think  it  would  have  been  even  competent  to 
the  plaintiff  to  go  into  the  items  on  the  other 
counts,  if  it  had  been  necessary.  It  was  not 
so,  however,  the  evidence  of  the  balance  due 
twinfc  admissible  under  the  insimut  compu- 

ibjection  that  parol  evidence 
:  be  given  of  the  contents  of 
476  the  account,  there  is,  I  think,  "nothing 
in  it.  And  if  there  was,  the  objection 
was  not  made.  The  evidence  was  opposed 
on  the  ground  alone  of  the  want  of  a  bill  of 
particulars.  Had  the  objection  now  made 
t»;en  insisted  on,  it  might  have  been  removed, 
if  it  was  a  valid  one.  by  proof  that  the  de- 
fendant had  been  called  on  to  produce  the 
account.  Where  ttie  admissibility  of  testi- 
mony is  contested  on  a  particular  ground,  it 
is  not  competent  lo  the  party,  in  the  appellate 
court,  to  rely  upon  other  grounds  of  objec- 
lion,  which  hedid  not  make,  perhaps  because 
he  well  knew  they  could  be  removed. 
Judgment  affirmed. 

Harrison  &c.  v.  Carroll  &c. 

January.  IMI.  Rlcbmond. 

(Present  Tti/kek.  P..  and  Brooke.  CabbUh  Stu- 


Bar.— Bunband  and  wife  acreeb: 
bnaband  shall  settle  personal  f 
separate  use  of  the  wife,  and  that  the  wife  Hball 
rellaaulnh  her  contlneeut  rlrbt  of  dower  In  cer- 
tain landH  of  the  bnsbaad.  i 
convey  for  the  beaeDt  of  c 

ment   npOD     the   »lfe    Is    executed   accordingly. 
Afterwards  a   creditor   of   the    husband  obtains 

•Of  the  cases  reportefl  tn  this  volnme,  this  Is  the 
first  which  was  arxued  before  JuiNiK  Auxs. 

tKusband  and  Wlh-ScltlcdiMiU-CMisUMathHi- 
RalinquiibBwnt  al  Dower.— In  tbe  opinion  of  the 
aiatrict  Judge  (whose  flecree  was  afflrmed  by  the 
clrcnlt  judgej  In  Smltb  v.  Kehr.  E£  Fed.  Cas.  Mt. 
It  is  said;  "Where  a  poxt-uuptlal  (settlement  Is 
made  In  conMderalion  of  relluaulAbmeat  of  dower, 
and  of  malDtenance.  especially  wbere  tbe  wife's 
■    wife 


e  settlement  made. 


etc..  snrh  a  settlemeut  la  for  valnable  cODHlder- 
aUon,  and  will  be  upheld  1u  law,  and  cannot 
be  assailed  lu  ecinlty  by  the  bnaband'B  creditors. 

reasonable  or  eicesslve:  Worrall  r.  Jacob,  t  Mer. 
MS;  Stephens  v.  Olive,  2  Brown,  Cb.  7t>:  Clancy. 
Mar.  Worn.  n8:  Compton  v.  CoiUnson.  I  Brown 
Ch.  IH;  Hale  v.  Plummer.  fl  Ind.  IZB:  Barrey  v. 
,    „  Alexander.  1  Raad.    (Va.)   itft:   Wller  r.  Oray.  M 

notice   of   that   fact.     No    evidence    of  any  j  Miss.  SiO:  Bnllard  r.  Brlggs,  T  Pick.  EM:  Harritan  t. 
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Jndament  asalKBt  btm,  bqcb  oat  a  Deri  facias 
ttiereoit.  and-  delivers  It  to  the  Btaerlfl.  And  tbeD 
tbe  wife.  In  nursaaDcc  of  her  asreemeDt.  Joins 
ber  husband  In  a  deed  conTByiac  tbe  lands. 
HBLD.  th«  property  setUed  on  tbe  wife  Ib  liable  to 
the  execution  of  the  JudBmenl  creditor,  and 
equity  will  nol  restrain  blm  from  proceedloa  to 
make  lils  debt  out  of  the  same. 
By  a  deed  dated  the  Sth  of  May  1822,  he- 
tween  William  Brent  junior  of  Stafford 

477  county    of    the    first    part,  "John   M. 
Conway  and  Philip    Harrison    of   the 

second  part,  and  Winifred  L.  Brent,  wife 
of  the  said  William  Brent,  of  the  third  part, 
reciting-  that  the  said  Winifred  had  "agreed 
to  make  a.  surrender  of  dower  in  various 
valuable  tracts  of  land,  and  in  sundry  lots 
and  houses  in  town  property,  in  considera- 
tion of  the  said  William  Brent's  promising 
and  agreeing  to  settle  the  following  de- 
scribe and  named  property  to  the  separate 
use  of  the  said  Winifred,"  it  was  witnessed 
that  the  said  William  Brent,  in  pursuance, 
fulfilment  and  ezecutinn  of  the  said  agree- 
ment oQ  his  part,  and  in  consideration 
thereof,  and  also  in  consideration  of  one 
dollar  paid  him  by  the  parties  of  the  second 
part,  had  granted,  sold  and  conveyed,  and 
did  thereby  grant,  sell  and  convey  to  the 
said  parties  of  the  second  part,  twenty-five 
slaves  and  a  larg-e  amount  of  other  personal 
property,  upon  trust,  to  be  held  by  them  for 
the  separate  use  of  the  said  Winifred  dur- 
ing the  life  of  her  husband;  and  at  his 
death,  if  she  should  survive  him,  to  be 
transferred  and  delivered  to  her;  or  if  she 
should  die  before  him,  then  to  be  trans- 
ferred and  delivered  to  such  persons  as  she, 
by  writing  in  the  nature  of  a  last  will  and 
testament,  should  appoint,  or,  in  default 
of  such  appointment,  to  her  right  heirs. 
The  deed  was  admitted  to  record  in  the  office 
of  Stafford  county  court  the  7th  dayv>f  May 
1822. 

By  another  deed,  dated  the  17th  of  June 
1822,  between  William  Brent  junior  of  the 
one  part,  and  Philip  Harrison  and  John  M. 
Conway  of  the  other  part,  it  was  recited  as 
follows ; 

"Whereas  Winifred  L.  Brent,  wife  of  the 
aforesaid  William,  has  agreed,  in  consider- 
ation of  a  proper  provision  and  settlement 
to  be  made  upon  her,  and  for  her  sole  and 
separate  use  and  behoof,  free  from  all  man- 
ner of  control  on  the  part  of  her  said  hus- 
band, to  sell,  convey  and  surrender  her 
right  of  dower  in  and  to  all  the  real  estate 
of  her  aforesaid  husband,  consisting  of 
various  targe   tracts  of  land,  and  va- 

478  rious  houses   and    lots  *in  the  city  of 
Richmond,    and    the  towns   of   Man- 
chester,   Fredericksburg    and    Alexandria, 
and   elsewhere;  and   has  relinquished    her 


.  Carroll  &c. 
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Carroll.  11  Leigh  1M:  Hancroves  y.  Meray.  X  Hill  E(|. 
«e;  KPa.  SI,  BST;  ZStorv.  Eq.  jar.  I  lUTcdAi.:  Madd. 
Cb.  Prac,  27a.  3BT,"  The  principal  case  is  also  cited 
for  this  proposition  Id  William  &  Mary  Collese  t. 
Powell.  It  Gralt,  tSb.  and  iwfe;  foot-noU  to  Burwell 
T.  LamndeD,  Si  Qratt,  MS:  Galewood  v.  (latewood, 
n  Va,  411:  Strayer  v,  Loutr,  M  Va.  iO.  10  S.  E,  Rep, 
tut.  Stt  monograiihic  noltt  on  "Husband  and  Wife" 
appended  to  Cleland  v,  Watson,  10  Uratt,  IW. 
"PYaudnlent  and  VolnnUry  Conveyances"  ap- 
pended to  Cochran  v.  Paris.  II  GratU  US.  and 
"Dower"  appended  u>  Davla  v.  Davis.  25  Oratt.  EST. 


right  of  dower  in  a  large  real  estate  sold  by 
the  said  William  unto  one  W.  H.  Pitzhugb, 
to  enable  the  said  William,  out  of  the  pro- 
ceeds of  the  sate  of  the  same,  to  discharg-e 
and  satisfy  large  debts  dne  and  owing  by 
him  to  various  persons,  and  which  purchase 
money  has  been  applied  to  that  object ;  and 
whereas  the  said  William  has,  in  pursuance 
of  the  agreement  aforesaid  made  upon  the 
aforesaid  consideration,  heretofore  by  deed 
of  bargain  and  sale  bearing  date  the  Sth 
day  of  May  1622,  and  now  of  record  in  the 
office  of  the  county  court  of  Stafford,  con- 
veyed unto  the  aforesaid  Philip  Harrison 
and  John  M.  Conway,  in  trust  for  the  sole 
and  separate  use  of  the  aforesaid  Winifred, 
certain  slaves  and  other  property  in  the 
aforesaid  deed  mentioned,  and  herein  after 
mentioned :  and  whereas  it  is  doubted 
whether  the  aforesaid  deed  does  sufficiently 
and  clearly  set  out  and  specify  the  consid- 
eration upon  which  the  same  was  made : 
and  whereas,  since  the  execution  of  the 
aforesaid  deed,  the  aforesaid  Winifred,— in 
consideration  of  the  agreement  of  the  said 
Williams,  made  with  the  aforesaid  Philio 
and  the  aforesaid  John  M.  Conway  her 
trustees,  for  her  and  for  her  benefit,  to  ex- 
ecute another  deed  for  the  aforementioned 
property  conveyed  asaforesatd,  to  them,  in 
trust  for  her  sole  use  and  benefit,  so  that 
the  same  conveyance  shall  be  free  from  all 
exception  au^  made  more  perfect,— has 
agreed,  and  in  execution  of  the  said  agree- 
ment has,  by  various  deeds  and  indentures 
bearing  date  on  the  day  of  the  date  of  this 
'ndenture,  conveyed,  renounced  and  relin- 
juished  unto  trustees,  for  the  purpose  of 
discharging  certain  large  debts  of  the  afore- 
said William,  her  right  of  dower  in  very 
large  and  valuable  real  estate  of  the  said 
William,  as  in  the  said   several   deeds    will 

be  more  at  large  seen:" 
479  *In  consideration  of  which  premises 

and  agreements  aforesaid,  and  of  one 
dollar  to  him  in  hand  paid,  William  Brent 
granted,  bargained  and  sold  to  Harrison 
and  Conway,  the  same  slaves  and  other 
personal  property  which  had  been  conveyed 
by  the  deed  bf  the  Sth  of  May,  to  be  held 
for  the  separate  use  of  Winifred  L.  Brent 
in  the  same  manner  as  specified  in  that 
deed. 

This  second  deed  was  executed  and  ac- 
knowledged by  William  Brent  on  the  17th 
of  June,  the  day  of  its  date,  before  his  ex- 
ecution of  any  other  deed  of  the  same  date, 
and  was,  on  the  same  17th  of  June,  admitted 
to  record  in  the  officer  of  Stafford  county 
court. 

The  deeds  of  trust  from  William  Brent 
and  wife,  referred  to  in  the  recital  of  the 
last  mentioned  deed,  were  three  in  number. 
All  of  them  bore  date  the  17th  of  June  1822, 
and  were  duly  admitted  to  record  in  the  office 
of  Stafford  county  court  on  the  following 
day.  That  which  was  first  executed  and 
acknowledged  by  William  Brent,  and  first 
admitted  to  record,  contained  a  recital  sub- 
stantially the  same  with  that  in  the  deed 
admitted  to  record  on  the  17th  of  June;  it 
recited  also  that  Brent  and  wife,  by  their 
deeds  of  even  date  therewith,  had  granted 
to  Eliza  J,  Carrington  an  annuity  or  rent- 
charge  of  666  dollars  67  cents,  and  to  John 
Moncure  and  Hancock  Eustace,  in  trust  for 
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Adelaide  Elwes,  an  anauit;  or  rentchargre 
of  250  dollara,  both  of  which  were  charg-ed 
upon  and  to  isaue  out  of  a  tract  of  land  in 
Stafford  county,  containing'  824  acres;  and 
then,  In  consideration  of  the  premiBcs,  and 
of  one  dollar  paid  to  the  grantors,  it  con- 
vejed  to  Harrison  and  Conway  the  said 
tract  of  B24  acres  (subject  to  the  a»id  an- 
nuities or  rentcharges)  upon  a  trust  for  the 
separate  use  of  Winifred  L.  Brent,  similar 
to  that  contained  in  the  said  deed  recorded 
on  the  17th  of  June.  But  the  trustees  were 
anthori;;ed,  for  the  purpose  of  extinguish- 
ing the  annuities,  to  make  sale  of  the  land 
conveyed  to  them,  except  a  part  lying 
within  certain    specified   bounds,  and 

480  containing  "337  acres ;  and  the  surplus 
proceeds    of    such    sale,    after   eztin- 

gniahtng  the  annnlties,  were  to  be  applied 
by  the  trustees  in  payment  of  such  debts 
of  William  Brent,  secured  by  the  two  other 
trust  deeds  of  the  17th  of  June  (to  be 
presently  mentioned),  as  should  remain 
unpaid.  It  was  also  provided  that  if  the 
provision  for  the  said  Winifred,  made  by 
this  and  the  previous  deeds  to  Harrison  and 
Conway,  in  lieu  and  satisfaction  of  her 
right  of  dower  in  the  real  estate  of  the  said 
William  Brent,  should,  contrary  to  the 
opinion  and  expectation  of  the  parties, 
upon  legal  investigation  and  decision  be 
deemed  excessive,  th«  trustees  should 
make  sale  of  such  excess,  and  apply  the 
proceeds  to  the  payment  of  the  debts  secured 
by  the  other  deeds  aforesaid. 

By  the  deed  which  was  next  in  the  order 
of  execution,  acknowledgment,  and  admis- 
sion to  record.  Brent  and  wife  conveyed  to 
John  Macrae  and  Walter  Jones  a  tract  of 
land  in  Stafford  county,  containing  499 
acres,  and  several  other  lots  and  parcels  of 
land,  constituting  in  the  whole  a  large  and 
valuatle  property,  upon  trust  to  make  sale 
of  the  same,  and  apply  the  proceeds  in  pay- 
ment of  certain  debts  of  William  Brent, 
which  were  speciHed  in  the  deed  and  in  a 
schedule  annexed  thereto.  The  debts  speci- 
fied in  the  deed  itself  were  to  be  paid  first, 
in  a  certain  order;  and  after  they  should 
be  fully  satisfied,  the  surplus  of  the  pro- 
ceeds of  sale  nas  to  be  applied  in  the  rata- 
ble payment  of  the  debts  mentioned  in  the 
schedule.  Amonif  these  was  a  debt  stated 
to  be  due  to  Charles  Carrol!  of  Carrollton, 
by  a  judgment  recovered  in  the  superior 
court  of  law  for  Stafford  county,  amounting 
to  about  7500  dollars.  The  deed  provided 
also  that  the  trustees  '  'shall  pay  and  satisfy 
any  other  debts  for  which  the  said  William 
Brent  or  his  estate  may  be  liable,  if  any 
there  be  not  included  in  the  schedule  hereto 
annexed,  and  of  which  he  the  said  William 
will  furnish  a  schedule  hereafter."  And 
there  was  a  further  provision  that  the 
trustees  should    hold    the    surplus,    if 

481  *any,  after  payment  of  the  said  debts, 
to  the  sole  and   separate  use  of  Wini- 
fred L.  Brent,  in  the    manner    specified   in 
the  deeds  already  mentioned. 

The  last  of  the  deeds  in  the  order  of  ex- 
ecution, acknowledgment,  and  admission  to 
record,  was  one  by  which  Brent  and  wife 
conveyed  and  assigned  to  Philip  Harrison 
certain  lots  in  Kichmond  and  Manchester, 
and  all  other  real  estate  of  Brent  whatso- 
ever and  wheresoever,  not   included  in  any 


of  the  deeds  already  mentioned,  together 
with  all  debts  of  every  description  due  to 
him,  upon  trust  to  sell  the  real  estate  and 
collect  the  debts,  and  apply  the  proceeds  to 
the  payment  of  the  same  creditors,  for  ac 
curing  whose  demands  the  trust  deed  to 
Macrae  and  Jones  was  executed.  This  deed 
contained  also  the  following  provision: 
"And  moreover  the  said  William  being  de- 
sirous of  paying  and  satisfying  all  his  just 
debts,  and  apprehending  that  he  may,  from 
forgetfulness,  have  omitted  to  place  upon 
the  annexed  list  and  schedule  all  such  as 
may  be  due  and  owing  by  him,  it  is  required 
that  the  said  Philip,  out  of  the  trust  funds 
aforesaid  which  may  come  to  his  hands,  if 
suflicient  there  be,  shall  pay  and  satisfy 
such  other  claims  as  may  now  exist,  and 
may  be  hereafter  placed  upon  schedules  and 
lists  aforesaid,  and  in  such  priority  as  the 
said  William  may  direct."  The  Bnrplns 
after  payment  of  all  the  debts  was  to  be 
beld  by  the  trustee  for  the  sole  and  sepa- 
rate use  of  Winifred  L.  Brent. 

In  October  1822,  Harrison,  Conway,  and 
mrs.  Brent,  by  Harrison  her  next  friend, 
filed  their  bill  in  the  superior  court  of 
chancery  held  at  Fredericksburg,  against 
Charles  Carroll  of  Carrollton,  William  Brent, 
and  Enoch  Mason,  the  deputy  sheriff  of 
Stafford;  setting  forth  the  agreement  be- 
tween mrs.  Brent  and  her  husband,  (to  the 
same  effect  as  recited  in  the  deeds),  and 
the  execution  of  the  several  deeds  of  the 
Sth  of  May  and  I7th  of  June,  in  pursuance 
and  fulfilment  of  that  agreement ;  that  mrs. 
Brent  was  at  all  times  willing  and 
482  ready  to  •perform  the  agreement  on 
her  part,  and  the  delay  to  perform  it  by 
executing  the  deeds  relinquishing  her  right 
of  dower,  arose  without  her  agency,  from 
her  husband's  impression  that  such  delay 
would  not  jeopardize  the  provision  made 
for  her,  or  prejudice  her  interests,  and 
from  the  consumption  of  time  in  ascertain- 
ing and  classing  his-  debts,  and  preparing 
the  deeds;  that  the  defendant  Carroll,  hav- 
ing obtained  a  judgment  against  William 
Brent  at  the  preceding  May  term  of  the  su- 
perior court  of  law  for  Stafford  county,  for 
£1340.  13.  1.  sterling,  with  interest  from  the 
Tth  of  June  1816,  and  costs  of  suit,  had,  on 
the  13th  of  June  1822,  sued  out  a  fieri  facias 
thereon,  which  on  the  15th  of  the  same 
month  was  delivered  to  the  defendant 
Mason,  the  deputy  sheriff;  that  Carroll, 
pretending  that  the  deeds  of  settlement  on 
mrs.  Brent  were  fraudulent  and  void  as  to 
him,  had  urged  the  said  deputy  to  levy  the 
execution,  and  the  same  had  accordingly 
been  levied  on  a  part  of  the  slaves  and 
other  property  settled,  which  had  been  ad- 
vertised for  sale  by  the  sheriff.  The  bill 
prayed  that  Carroll  and  the  deputy  sheriff 
might  be  restrained  from  further  proceed- 
ings under  the  execution,  and  that  the  prop- 
erty levied  on  might  be  restored  to  the 
possession  of  mrs.  Brent. 

An  injunction  was  awarded  according  to 
the  prayer  of  the  bill. 

The  answer  of  Brent  conformed  to  the 
statements  made  in  the  bill.  Mason  failing 
to  answer,  the  bill  was  taken  pro  confesao 
as  to  him. 
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sberiS,  and  levied,  as  stated  in  the  bill. 
He  insisted  that  the  whole  of  the  transac- 
tions between  Brent  and  his  wife  were 
fraudulent  as  to  him:  that  at  all  events  the 
deed  of  the  Sth  May  iffas  not  valid,  and  his 
execution  having  been  delivered  to  the 
sheriff,  and  a  lien  thereby  acquired  on  the 
property  in  question,  before  the  deeds 
483  of  the  17th  "June  were  executed,  those 
deeds  could  not  affect  the  lien,  or  give 
validity  to  the  first  deed. 

The  only  testimony  in  the  cause  was  that 
ol  a  witness  who  deposed  to  a  conversation 
held  with  mrs.  Brent  herself,  about  the  end 
of  March  or  beginning  of  April  1A22,  in 
which  mrs.  Brent  stated  that  her  husband 
and  herself  had  made  such  an  agreement 
as  that  set  forth  in  the  bill. 

The  cause  coming  on  to  be  heard  the  10th 
of  May  1823,  the  court  of  chancery  was  of 
opinion  that  the  deed  of  the  5th  of  May,  as 
well  as  the  deeds  of  the  17th  of  June,  were 
frandulent  and  void  as  against  the  execu- 
tion of  the  defendant  Carroll  J  and  therefore 
dissolved  the  injunction,  and  dismissed  the 
bill  with  costs.  From  which  decree  the 
plaintiffs  appealed  to  this  court. 

Harrison,  for  appellants. 


decree  of  the  court  below,  dissolving  the 
injunction  that  had  been  awarded  the  ap- 
pellants, and  dismissing  their  bill,  is  right, 
and  ought  to  be  aflfirmed.  To  entitle  the 
appellants  to  the  relief  they  sought,  it  be- 
hoved them  to  shew  an  unexceptionable 
title,  paramount  to  and  overreaching  the 
lien  of  the  creditor  whose  execution  they 
sought  to  intercept  and  defeat.  Such  title 
is  not  shewn.  The  conveyance  of  the  Sth 
of  May,  standing  alone,  must,  I  think,  be 
taken  as  voluntary  and  as  to  existing  cred- 
itors. The  alleged  consideration  of  that 
deed  is  a  parol  agreement  between  husband 
and  wife,  that  the  wife  should  convey  her 
dower  interest  in  certain  real  estate  of  her 
husband,  which  he  intended  to  devote  t< 
the  payment  of  debts.  Assuming  that  sucl 
parol  agreement,  precise  and  dcRnite  in  it! 
terms,  was  distinctly  proved  to  have  been 
made  before  the  execution  of  the  convey- 
ance of  the  5th  of  May,  but  still  re- 
484  mained  wholly  *unexecnted  on  tht 
part  of  the  wife  at  the  time  the  liet 
of  the  creditor,  by  force  of  his  judgmen' 
and  execution  levied,  attached,  the  deed, 
as  to  such  creditor,  must  be  treated  as  vol 
untary  and  without  valuable  consideration. 
The  agreement  which  is  the  ostensible  con- 
sideration, in  no  wise  bound  the  wife,  and 
in  respect  to  every  legal  obligation  on  her, 
or  remedy  on  the  part  of  the  husband  or  his 
creditors,  was  a  mere  nullity.  It  is  not 
•questioned  by  me  that  the  dower  interest  of 
the  wife  may  constitute  a  valuable  consid- 
eration that  will  support  a  postnuptial  set- 
tlement, and  that  such  settlement,  made  in 
consideration  of  the  conveyance  or  surrender 
of  such  dower  interest,  may  be  supported 
against  the  claims  of  creditors.  In  such 
case,  a  consideration  passes  from  the  wife 
beyond  recal.  In  the  caae  of  a  mere  parol 
unexecuted  contract  between  husband  and 
wife,  {if  indeed  such  communications,  im- 
posing no  obligation  and  giving  no  remedy, 
can  be  properly  dignified   by   the  name  of 


itract)  nothing  passes  from  the  wife,  no 
obligation  is  incurred,  and  no  remedy  exists 
compel  her  to  convey  any  thing.  Value 
mot  be  predicated  of  that  which  imposes 
obligation  and  gives  no  remedy.  The 
deed  of  the  5tn  of  May  remained  in  the 
predicament  of  a  voluntary  one  without 
valuable  consideration,  when  the  lien  of 
the  creditor,  by  his  judgment,  and  execu- 
thereon  delivered  to  the  sheriff,  was 
consummated;  and  that  lien  was  in  full 
force,  and  ought  to  have  full  effect,  unless 
"  be  dislodged  by  the  subsequent  deed  of 
the  17th  of  June.  The  only  way  in  which 
that  deed  can  operate  that  effect  is  by  con- 
necting it  with  the  deed  of  the  Sth  of  May ; 
nsidering  it  as  supplying  that  valua- 
:onsideration.  in  the  dower  rights 
lly  conveyed,  of  which  the  deed  of  the 
Sth  of  May  was  destitute,  and  by  relation 
'ng  that  deed  effect  from  its  date,  as 
for  valuable  consideration.  This  pre- 
ascribes  to  the  wife,  or  rather  to 
the  husband  and  wife,  (for  she  could 
not  convey  "without  his  concurrence, ) 
the  faculty,  on  their  mere  volition,  to 
cancel  and  defeat  the  lien  of  the  creditor. 
It  would  make  one  of  the  firmest  liens  that 
the  creditor  can  acquire,  effectual  or  nuga- 
tory at  the  irresponsible  will  of  the  debtor. 
To  state  such  a  pretension  is  to  condemn  it. 
The  deed  of  the  17th  of  June,  under  the 
most  favourable  view,  and  giving  it  the 
utmost  effect  that  a  deed  of  that  date  can 
have,  did  not  displace  or  overreach  the 
lien  of  the  creditor,  and  gave  no  just  war- 
rant to  the  court  of  equity  to  interfere  by 
injunction  to  arrest  the  creditor  in  his 
course.  On  this  insulated  view  of  thia  case, 
and  without  expressing  any  opinion  on 
several  other  objections,  taken  and  very 
forcibly  urged  in  the  argument,  to  the  in- 
terference of  t.-.e  court  of  equity  in  this 
case  (some  of  which  would  in  all  probability 
equally  sustain  the  opinion  I  give),  I  am 
of  opinion  that  the  decree  dissolving  the 
injunction  and  dismissing  the  bill  was 
right,  and  ought  to  be  affirmed  with  costs. 
Decree  affirmed. 

486  *Aylett's  Ex'or  v.  King  &c. 

Ja.uuary,  1841.  RlcbmoDd. 
(Absent  Cabell.  J.) 
ExBCuton-BIU  by  L«catMS  te  5attl»  Acc<Miit>-CaM 
■t  B»r.— Bill  Bled  by  leKatees  in  18M.  after  decease 
nf  executor,  of  hla  executor,  and  of  all  the  Bure- 
ttes of  bocb.  to  resettle  account  of  Bratexecator's 
admlalstratloDS.  settled  by  aecoud  executor  In 
1818 :  one  of  the  plaiatlSa  havine  atulaed  full 
aseli]  IB3I  the  other  in  1S23  :  aud  t>lll  BusUloed 
apon  the  other  circumstances  of  the  case,  not- 
wlthslaudiDS  the  lapse  of  time,  and  death  of  exec- 
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tor's  estate,  bat  leavlae  assets  safflcleat  to  dis- 
charge the  debt,  which  are  received  by  his 
eiecaior.  who.  iustead  of  maklns  payment  to  tbe 
leaaiees  of  the  flrst  tesUtor.  distributes  the 
•The  principal  caSe  Is  cited  la  Lacy  v.  Stamper,  tl 
QratL  69,  M. 

See  monographic  nole  on  "Executors  and  Ad- 
min Istrators"  I  appended  to  RiMser  v.  Deprieat,  & 
Gratt.  a. 


:sof 


HKLD.  I.  tbe  surety  of  tbe  flnl  eiecuu 
Bible  lor  tbe  amonot  dneto  tbe  first  te 
atees;  bnt  l.  eqQity  will  Dot  subject 
payment  tbereof.  UDCII  tbe  lesatees 
eiecQtor,  wbo  received  .tbe  asselB  of  bis  estate, 
and  tbe  saretks  of  tbe  secoud  executor,  bavebeeo 
brouKbt  before  tbe  court,  and  an  eflort  to  collect 
from  tbem  tbe  amoant  due  bas  proved  uDavalUne. 
Thotnas    King,    of    the    county   of   Kiog: 
William,  died  in  1807.  having  made  his  last 
will,  bj  which  he    devised  and    bequeathed 
his    estate  to  his  wife  and  his  two  children 
Allen  and  Ann,  and   appointed   John    Lord 
his  executor;  who  qualified  as  euch  in  Feb- 
ruary 1807,  and  gave  bond  in  the  penalty  of 
12000  dollars,  with    Philip   Aylett      -    ■-" 

John  Lord  died  in  1814,  having  never 
settled  the  account  of  his  adnii  '  ' 
ThomaB  King's  estate.  He  left  a  will,  by 
which  Kobinson  Lord  was  appointed  ex- 
ecutor; who  qualified  as  such,  giving  a 
bond  wherein  George  Johnson,  Billy  Har- 
grove, and  Julius  B.  Moore  were  hia  sure- 
ties. In  181S,  Robinson  Lord  settled  tbe 
account  of  John  Lord's  ad 
Thomas    King's     estate,     before 

appointed  by  the  county  court  of 
487  'King  William;  by  which  account  it 
appeared  that  John  Lord  was  at  his 
death  indebted  to  King's  estate,  for  pro- 
ceeds and  profits  of  real  and  personal  estate 
(blended  together),  the  sum  of  ^278.  14. 
Previous  to  the  settlement  of  this  account, 
namely  in  June  1615,  a  division  of  John 
Lord's  estate  among  the  devisees  and  lega- 
tees named  in  his  will,  had  been  made  un- 
der an  order  of  King  William  county  court. 
The  property  divided  comprised  slaves  to 
the  value  of  £SS7. 

Allen  King,  the  son  of  the  testator 
Thomas  King,  attained  his  full  age  in  the 
year  1821.  and  Ann.  the  daughter  of  the 
said  testator,  in  the  year  1823. 

In  February  1834  ( Philip  Aylett  the  surety 
of  John  Lord  as  executor  of  Thomas  King, 
Robinson  Lord  the  executor  of  the  said 
John  Lord,  and  George  Johnson,  Billy  Har- 
grove and  Julius  E.  Moore,  tbe  sureties  of 
the  said  Robinson  Lord  aBexecnt6r  of  John 
Lord,  being  all  dead)  Allen  King  the  son, 
and  Ann'Neale  (now  the  widow  of  John 
Neale)  the  daughter,  of  the  testator  Thomas 
King,  exhibited  their  bill  in  the  circuit 
superior  court  of  King  William  county 
against  Thomas  Dabney  the  sheriff  of  that 
county,  administrator de  bonis  non  with  tbe 
will  annexed  of  John  Lord,  Philip  Aylett 
execntor  of  Philip  Aylett  deceased.  Smith 
Ellis  sheriEF  of  Henrico  and  administrator 
of  Robinson  Ejord,  William  R.  Richardson 
and  Elizabeth  hia  wife,  administratrix  of 
George  Johnson,  Jane  Hargrove  adminis- 
tratrix of  Billy  Hargrove,  and  the  said 
shertfF  of  King  William,  administrator  of 
Julius  E.  Moore;  alleging  that  the  estate 
of  Thomas  King  had  been  wasted  and  mis- 
managed by  those  who    undertook  to  repre- 


lurcharginj 
several  particulars, 
Lord's  administrati 
praying  that  that  ac 
tied  in  a  proper  mam 
of  Robinson  Lord's  administration  c 
Thomas  King's  estate,    the   account  of  hi 
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administration  of  John  Lord's  estate, 

488  and  all  other  proper  accounts,  'might 
be  taken  ;  that  any  balance  appearing 

to  be  due  from  John  Lord  as  executor  of 
Thomas  King,  or  from  Robinson  Lord  as 
executor  of  John  Lord  and  Thomas  King, 
and  tbe  respective  sureties  of  the  said  John 
and  Robinson,  might  be  decreed  to  the 
plaintiffs;  and  for  general  relief. 

The  executor  of  Philip  Aylett,  the  admin- 
istrators of  George  Johnson,  and  the  ad- 
ministratrix of  Billy  Hargrove,  answered 
the  bill.  As  to  the  other  defendants  it  was 
taken  pro  confesso. 

Aylett'a  executor,  in  his  answer,  insisted 
that  the  property  of  John  Lord  which  came 
to  the  hands  of  Robinson  Lord  his  executor, 
ought  to  have  been  applied  by  him  in  pay- 
ment of  the  balance  due  from  his  testator's 
estate  to  that  of  Thomas  King;  and  that 
as  he  had  misapplied  that  property  by  de- 
livering it  to  John  Lord's  legatees,  the 
sureties  in  his  executorial  bond  were  liable 
for  such  misapplication.  Respondent  relied 
upon  the  lapse  cf  time  since  the  plaintiffs 
attained  their  full  age.  as  a  bar  to  the 
opening  of  the  account  settled  in  1918.  of 
John  Lord's  administration  of  Thomas 
King's  estate. 

The  administratrix  of  Billy  Hargrove, 
and  the  administrators  of  George  Johnson, 
in  their  respective  answers,  said,  that  they 
had  received  no  assets  of  their  intestates, 
applicable  to  the  payment  of  the  plaintiffs' 
demand :  that  the  sureties  of  Robinson 
Lord  were  not  liable  for  profits  of  Thomas 
King's  real  estate,  received  by  him,  or  by 
his  testator  John  Lord;  that  if  such  profits 
were  excluded  from  the  account  of  John 
Lord's  administration  settled  in  1818,  the 
balance  appearing  to  be  due  the  estate  of 
King  would  be  only  about  £iS.  which  these 
respondents  believed  and  charged  to  have 
been  fully  paid  :  that  the  estate  of  John  Lord 
in  the  hands  of  his  devisees  and  legatees, 
and  the  estate  of  Robinson  Lord  in  the 
hands  of  his  heirs  and  distributees,  ought 
to  be  subjected  to  the  payment  of  the  plain- 
tiffs' demand,  before   the  sureties    of 

489  Robinson  Lord  could  be'made  liable; 
and  to  that  end,    respondents    prayed 

that  those  parties  might  be  made  defend- 
ants to  the  suit.  They  also  prayed  the  full 
benefit  to  which  they  might  be  entitled  from 
the  act  of  limitations  or  the  lapse  of  time. 
The  court  made  an  order  directing  its 
commissioner  to  state  and  report  accounts 
of  the  administration  of  Thomas  King's 
estate,  by  John  Lord  and  Robinson  Lord, 
respectively;  of  the  administration  of  John 
Lord's  estate,  by  Robinson  Lord  and 
Thomas  Dabney  the  sheriff  and  adminis- 
trattn*  de  bonis  non,  respectively ;  of  the 
administration  of  Robinson  Lord's  estate 
by  Smith  Bllts  sheriff  of  Henrico,  his  ad- 
ministrator; and  of  the  administration  of 
the  estates  of  Philip  Aylett,  George  John- 
son, Billy  Hargrove  and  Julius  E-  Moore, 
by  their  respective  representatives,  defend- 
'     '     this  suit. 


falsifying, 
account  of  John 
settled  in  1818; 
:   might   be  reset' 


exception    was  filed  by  any  party  to  tbe 

t.     In  stating  tbe  account  of  John  Lord's 

administration    of  King's  estate,  the  com- 

'    lioner  charged  that  execntor  with  vari- 
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oua  bonds  aad  articles  of  personalty  which 
appeared  by  the  inventory,  and  with  some 
which  were  clearly  proved  Ijy  the  testimony 
of  witnesses,  to  have  come  to  his  hands, 
but  which  had  not  been  credited  to  the 
estate  in  the  account  settled  before  auditors 
in  181S:  he  also  charged  interest  on  the 
annual  balances  in  the  hands  of  the  execu- 
tor, which  had  not  been  done  in  the  said 
settlement.  The  result  was,  that  (exclud- 
ini;  all  proceeds  and  profits  of  real  estate 
received  by  the  executor)  there  was  due 
from  the  executor,  on  the  1st  of  November 
1814,  a  balance  of  10S3  dollar*  45  cents,  of 
which  946  dollars  30  cents  'was  principal, 
bear i Of;  interest  from  that  date. 

Upon  the  account  of  Robinson  Lord's  ad- 
ministration of  Kiag''s  estate,  a  balance  of 
578  dollars  13  cents  was   reported   to  be  due 
the    estate    on    the    Slst   of  December  1819. 
But  this  balance  was  wholly  composed 

490  of  the  *reotB  of   land  received  by  that 
representative,  and  interest  thereupon. 

Aylett's  executor  having  failed  to  furnish 
the  commissioner  with  materials  for  stating- 
any  account  of  his  administration,  the 
coramissiooer  reported  that  fact,  together 
with  a  copy  of  an  account  settled  by  audi- 
tors under  an  order  of  the  county  court  of 
King  William,  by  which  it  appeared  that 
on  the  19th  of  July  1833,  Aylett's  executor 
was  indebted  to  his  testator's  estate  in  a 
balance  of  5781  dollars  77  cents. 

The  commissioner  reported  also  a  copy  of 
an  account,  settled  under  an  order  of  King 
William  county  court,  of  the  administration 
of  George  Johnson's  estate  by  William  R. 
Richardson  and  wife,  shewing  a  balance 
due  from  them  to  the  estate,  on  the  ISth  of 
October  182S,  of  34  dollars  59  cents,  with 
interest  from  that  day.  Kichardson  and 
wife,  the  commissioner  stated,  declared  that 
they  had  no  assets  of  their  intestate  in 
their  hands,  having  lawfully  adtniniatered 
the  whole;  but  it  had  been  proved  to  him 
by  satisfactory  evidence,  that  they  were 
then  in  possession  of  five  or  six  slavea 
which  fgrmerly  belonged  to  George  John- 
son, and  of  vrhich  he  died  possessed. 

An  account  of  Jane  Hargrove's  adminis- 
tration of  tbe  estate  of  Billy  Hargrove  was 
settled  and  reported  by  the  commissioner, 
by  which  it  appeared  that  on  the  31st  of 
December  1831,  a  balance  of  23  dollars  87 
cents  was  due  from  the  administratrix, 
with  interest  on  17  dollars  76  cents  part 
thereof  from  that  date. 

As  to  the  administration  of  the  estates  of 
Robinson  Lord  and  Julius  E.  Moore,  and 
of  the  estate  of  John  Lord  by  the  adminis- 
trator de  bonis  non,  the  commissioner 
merely  reported  the  declaration  of  the  ad- 
ministrators respectively,  that  no  assets 
had  ever  come  to  their  hands. 

On  the  26th  of  May  1838,  "bj  consent  of 
parties   and   with    the    assent  of    the 

491  court,"    the    plaintiffs'  bill  'was  dis- 
missed as  to  the   defendants   William 

R.  Richardson  and  wife,  and  Jane  Har- 
grove. 

The  cause  came  on  to  be  heard  the  2Stta 
of  May  1839 ;  when  the  court  (reciting, 
that  it  appeared  there  were  no  assets  of 
John  Lord  or  Robinson  Lord,  in  the  bands 
of  either  of  the  defendants  their  adminis- 
trators) decreed,  that  Aylett's  executor  pay 


to  the  complainants,  out  of  the  estate  of 
his  testator  in  his  hands  to  be  administered, 
1033  dollars  45  cents,  with  interest  on  946 
dollars  30  cents  from  the  1st  of  November 
1S14  till  paid,  and  costs  of  suit. 

Aylett's  executor  applied  by  petition  to  a 
judge  of  this  court  for  an  appeal  from  the 
decree;  which  was  allowed. 

Robinson,  for  appellant. 

R.  T.  Daniel,  for  appellees. 

ALLEN,  J.  It  is  contended  that  the  de- 
mand of  the  appellees  is  one  of  those  stale 
claims  not  entitled  to  the  countenance  of  a 
court  of  equity;  anil  there  is  some  force  in 
the  objection.  The  appellees  have  slept 
upon  their  rights  for  a  long  period  after  the 
disability  of  infancy  was  removed,  and  no 
excuse  has  been  offered  for  this  unreason- 
able delay.  Prior  to  the  act  of  1826,  no  cer- 
tain and  definite  period  was  limited  for 
going  into  such  an  account;  but  in  the  ex- 
ercise of  a  sound  discretion  arising  on  the 
circumstances  of  each  case,  the  courts  have 
refused  to  decree  an  account  where  the 
transactions  have  become  obscure  and  in- 
volved ;  or  where  the  representatives  would 
be  subjected  to  insuperable  diSicultieB  or 
great  inconvenience  in  hunting  up  testi- 
mony ;  or  where,  from  the  loss  of  vouchers 
or  death  of  witnesses,  any  injury  was  likely 
tu  result;  or  where,  from  the  relation  of 
parties  to  each  other,  a  presumption  of  sat- 
isfaction fairly  arises  upon  the  whole  case.- 
But  it  seems  to  me,  oone  of  these  ob- 
492  stacles  to  a  fair  adjustment  *of  the 
accounts  present  themselves  in  this 
case.  Much  the  greater  part  of  the  demand 
consisted  of  a  balance  ascertained  to  be 
in  tbe  hands  of  the  executor  by  the  report 
cetnrned  and  filed  in  1818.  It  has  been  in- 
creased, by  restating  the  account  upon 
proper  principles;  by  a  few  items  disclosed 
by  the  inventory,  with  which  the  executor 
omitted  to  charge  himself;  and  by  some 
additional  charges,  sustained  by  clear  tes- 
timony. No  loss  of  vouchers  or  testimony 
is  averred,  no  difficulties  are  suggested  in 
the  way  of  a  fair  settlement,  and  the  ac- 
count was  settled  with  so  much  facility 
that  no  exception  has  been  taken  to  it. 
Under  such  circumstances,  it  seems  to  me 
that  it  would  be  going  much  farther  than 
the  courts  have  yet  done,  to  hold  that  the 
mere  lapse  of  time  in  this  case  should 
operate  as  a  bar. 

But  if  the  parties  are  entitled  to  be  en- 
tertained, it  remains  to  enquire  against 
whom  they  should  In  the  first  instance  seek 
relief.  After  such  neglect,  they  cannot 
complain  if  they  are  still  farther  delayed 
by  the  operation  of  that  rule  of  equity, 
which  requires  the  creditor  applying  to  it 
for  aid,  to  proceed  against  the  estate  of  the 
principal,  before  resorting  to  the  sureties. 
The  assets  of  Thomas  King's  estate  were 
fully  administered  by  the  tirst  executor, 
John  Lord:  it  does  not  appear  that  any  of 
them  went  into  the  hands  of  Robinson 
Lord,  bis  executor,  in  kind.  John  Lord 
therefore,  at  his  death,  was  indebted  the 
whole  balance  found  to  be  in  arrcar,  and 
his  estate  should  in  the  first  instance  be 
subjected  to  the  claim.  The  answer  of  the 
executor  of  the  surety  prays  that  the  dev- 
isees and  legatees  of  John  Lord  should  be 
made   parties.     It   was    proper   that    they 
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Bhonld  have  been  made  parties,  not  only  be- 
cause tbej  were  primarily  liable,  but  be- 
cause, from  their  connexion  nith  the 
executor,  they  noald  probably  be  better 
acquainted  with  his  dealing-t  and  transac- 
tions than  the  sureties  in  his  official  bond. 
For  though  I  do  not  consider  that  the  lapse 
of  time   in   this  case,  under   the   cir- 

493  cumstances  disclosed  *by  the  record, 
should  operate  as  a  bar  to  the  recovery 

of  the  appellees,  still  the  great  delay  which 
has  occurred  excites  suspicion.  The  claim' 
ants  cannot  object  to  the  strictest  scrutiny, 
or  that  every  opportunity  should  be  afforded 
to  those  most  immediately  interested  h 
contesting  the  matter,  to  prove  an  actual 
payment,  or  to  strengthen  the  presumption 
of  satisfaction.  John  Lord's  estate  was 
divided  and  distributed  among  his  devisees 
and  legatees,  in  1S15;  and  from  the  report 
of  the  commissioners,  it  plainly  appears 
that  there  irere  assets  sufficient  to  discharge 
the  balance  due  to  King's  estate.  Thit 
fund  should  have  been  applied  to  the  pay- 
ment of  the  debt,  and  they  who  received  il 
are  responsible  for  the  amount  to  King's 
legatees.  Robinson  Lord  the  executor  of 
John  Lord,  committed  a  devastavit,  by 
permitting  the  distribution  of  the  personal 
estate  among  the  legatees,  instead  of  ap- 
plying it  to  the  discharge  of  the  debt  due 
from  his  testator  to  King's  estate.  From 
■the  cotnmissioaer's  report  it  seems  that  at 
assets  of  RolJinson  Lord  came  to  the  hand: 
of  his  administrator.  But  one  of  the  sure' 
ties  for  him  as  executor  of  John  Lord  it 
shewn  to  be  solvent.  If  the  debt  cannot  be 
.  made  from  those  who  have  received  John 
Lord's  estate,  the  sureties  of  Robinson 
Lord  should  be  charged,  and  the  burthen 
should  not  be  thrown  on  the  appellant  until 
the  attempt  to  procure  satisfaction  from 
those  first  chargeable  shall  prove  unavail- 
ing. The  case  of  Dabney's  adm'r  &  a!,  v. 
Smitb's  legatees,  5  Leicrh  13.  was  different 
from  the  present  case.  There  it  appeared 
very  clearly  that  no  assets  had  come  to  the 
hands  of  the  personal  representatives  of 
Claiborne  the  sheriff,  or  of  Dabney  the 
deputy  who  actually  administered  tjmith's 
estate,  and  no  account  of  the  administra- 
tion of  those  estates  was  required.  Still 
the  court  decreed  against  their  personal 
representatives,  and  did  not  subject  the 
sureties  until  after  an  execution  was  re- 
turned no  assets.     It    was    contended 

494  that  the  plaintiffs  "should    have    pro- 
ceeded   to    have    the   accounts   of  the 

administrators  of  Claiborne  and  Dabney 
settled,  in  order  to  a  decree  against  them 
personally  if  a  devastavit  should  be  estab- 
lished. Judge  Tucker,  in  his  opinion,  with 
which  the  other  judges  concurred,  remarks, 
"This  would  indeed  be  to  impose  too 
onerous  terms  on  the  creditor.  He  ought 
not  to  be  delayed  in  his  recovery  until  he 
has  pursued  the  personal  representatives  of 
the  principal  to  the  utmost  limit  ot  litiga- 
tion." In  that  case,  it  nowhere  aopears 
that  the  personal  representatives  of  Clai- 
borne or  Dabney,  or  their  sureties,  could 
be  presumed,  from  their  connexion  with 
the  parties,  to  have  any  particular  knowl- 
edge of  the  transactions  in  relation  to 
Smith's  estate.  Ko  assets  were  shewn  to 
have  come  to  the  hands  of  the  administra- 


tors, and  it  woHld  therefore  have  subjected 
the  creditor  to  an  unnecessary  delay,  to 
send  him  upon  a  pursuit  which  in  all  prob- 
ability would  have  been  unavailing.  But 
in  this  case,  the  persons  holding  the  estate 
of  John  Lord  are  his  immediate  legatees, 
most  probably  acquainted  with  all  his 
transactions,  and  therefore  the  best  qual- 
ified to  litigate  this  claim;  and  it  appears 
that  they  had  received  enough  of  the  estate 
of  John  Lord  to  satisfy  the  debt.  I  think, 
therefore,  the  court  erred  in  decreeing 
against  the  appellant,  before  the  parties  in 
possession  of  John  Lord's  estate,  and  the 
sureties  of  Robinson  Lord  as  executor,  had 
been  brought  before  the  court,  and  an  effort 
made  to  collect  from  them  any  balance 
which  the  appellees  should  shew  them- 
selves to  be  entitled  to;  and  that  for  this 
cause  the  decree  must  be  reversed,  and  the 
cause  remanded,  with  leave  to  make  the 
legatees  of  John  Lord,  and  the  sureties  of 
his  executor,  parties  defendants. 

TUCKER,  P.  It  was  said  {and,  I  think, 
truly)  in  the  case  of  Dabney's  adm'r  A  al. 
V.  Smith's  legatees,  5  Leigh  18,  that  nhere 
a  creditor.  Instead  of  proceeding  at 
49S  law  *against  the  sureties  in  the  ex- 
ecutor's bond,  institutes  bis  suit  in 
equity  against  them  and  their  principal,  he 
is  bound  to  submit  to  the  rule  of  equity, 
which  will  first  decree  against  the  princi- 
pal, and  subject  the  sureties  only  in  the 
event  of  that  decree  being  unavailing.  It 
is  natural  justice  that  the  debt  should  be 
paid  out  of  the  estate  of  the  debtor;  and  ia 
equity  the  creditor  ought  to  resort  to  it  in 
the  first  instance,  where  that  resort  will 
tie  attended  by  no  material  injury  or  delay. 
It  would  seem  to  follow,  that  where  the 
principal  is  dead,  and  his  estate  is  in  the 
hands  of  his  personal  representative,  it 
ought  to  be  pursued,  and  he  and  his  sure- 
ties ought  to  be  first  charged,  unless  there 
are  circumstances  in  the  case  which  would 
render  the  pursuit  unreasonably  onerous  to 
the  creditor.  In  the  case  of  Dabney's 
adm'r  A  al.  v.  Smith's  legatees,  the  decree 
rendered  against  the  sureties  was  affirmed, 
because  it  appeared  that  Claiborne  the  com- 
mittee administrator  was  insolvent  at  the 
time  of  his  death,  as  also  was  Dabney  his 
deputy,  who  iu  fact  conducted  the  admipis- 
tration.  It  was  contended  that  Claiborne 
had  some  land  in  Ohio,  and  that  the  plain- 
tiffs should  first  resort  to  that  land.  This 
court  thought  othernise,  for  reasons  as- 
signed by  them.  It  may  be  added  to  those 
reasons,  that  there  can  be  no  obligation  on 
the  creditor  to  pursue  the  heirs,  instead  of 
the  sureties  who  have  guarantied  the  due 
administration  of  that  fund  which  he  has 
a  right  to  resort  to  for  payment.  As  to  the 
sureties  of  Dabney,  though  they  certainly 
were  ultimately  responsible,  yet  it  would 
have  been  going  far  to  say  that  the  cred- 
itor should  be  bound  to  look  to  them,  with 
whom  he  had  no  privity,  instead  of  charg- 
ing the  surety  of  the  administrator  him- 
self. Dabney  indeed  was  substituted  by 
Claiborne  to  the  administration ;  but  the 
creditor  had  nothing  to  do  with  that  sub- 
stitution ;  and  though  it  is  true  that  the 
deputy  and  bis  sureties  wonld  have  been 
responsible,  if  the  creditor  found  it 
496      necessary    to   pursue   them,    yet    'it 
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could  Dot  be  reasonable  to  require  him 
to  do  so,  instead  of  taking-  his  decree 
against  the  solvent  sureties  of  the  adi  ' 
istrator  himself.  1  think  therefore,  upon 
a  review  of  the  case,  that  it  was  properly 
decided. 

How  is  this  case?  First,  Is  the  surety  of 
John  Lord  responsible  at  all?  Secondly,  '* 
he  be,  should  he  be  charged  in  the  first  in- 
stance? I  answer  the  first  question  in  the 
aSiroiative,  and  the  second  in  the  negative. 

That  the  surety  of  John  I>ord  is  respon- 
sible, admits,  in  mv  mind,  of  no  doubt. 
Lord  died  indebted  to  King's  estate  to  a 
considerable  amount.  He  had,  it  is  true, 
been  guilty  of  no  wrooff  in  not  paying  over 
that  amount  to  the  legatees,  because  their 
tender  years  forbade  it.  But  when  his  ex- 
ecutor failed  and  refused  to  pay  the  debt, 
the  condition  of  the  bond  was  violated,  and 
by  one  who,  by  his  appointment,  represented 
both  himself  and  his  testator.  For  this 
breach  the  surety  of  John  Lord  is  respon- 
sible. 

But,  secondly,  he  ought  not  to  be  held 
responsible  in  the  first  instance.  Robinson 
Lord,  the  executor  of  John,  received  assets 
amply  auEHcient  to  discharge  the  debt  to 
King's  estate.  The  assets  thus  received 
should  be  first  applied  to  the  payment  of 
that  debt ;  they  being  estate  of  the  principal 
oblig-or,  which  ought  to  be  charged  in  pref- 
erence to  the  surety.  Had  Robinson  Lord 
been  living  and  solvent,  this  would  have 
been  obvious.  But  he  died  insolvent,  after 
having  wasted  the  estate,  partly  by  dis- 
tributing it  to  the  legatees  of  John  Lord. 
The  sureties  of  Robinson  Lord  ace  respon- 
sible for  this  devastavit,  and  they  should 
have  been  charged  before  the  surety  of  John 
Lord ;  for  the  wrong  done  has  been  the 
wrong  of  their  principal,  and  not  of 
Aylett's  principal.  I  think,  therefore,  that 
the  plaintiffs  in  this  case,  instead  of  dis- 
missing  their  bill  against  them,  should 
have  pursued  them;  and  the  rather,  as, 
after  their  long  delay  in  prosecuting  their 
suit,  they  have  little  reason  to  complain  of 
those    diBicnlties    which    time    may    have 

thrown  in  their  war. 
497  *I  am  moreover  of   opinion   that   if 

upon  settling  the  account  of  Robin- 
son Lord  as  executor  of  John  Lord,  there 
should  appear  to  be  in  the  hands  of  the  ex- 
ecutor, over  and  above  the  amount  distrib- 
uted by  him,  assets  sufficient  to  discharge 
the  plaintiffs'  demand,  a  decree  for  the 
amount  of  that  demand  should  be  rendered 
against  Robinson  fiord's  sureties,  who 
should  be  again  made  parties  in  the  cause: 
if  otherwise,  then  the  plaintiffs  should  pro- 
ceed against  John  Lord's  distributees  for 
satisfaction  ;  on  failure  whereof,  and  not 
til!  then,  they  will  be  entitled  to  a  decree 
against  the  surety  of  John  Lord. 

The  decree  of  the  court  of  appeals  was 
as  follows: 

''The  court  is  of  opinion  that  the  decree 
of  the  circuit  court  is  erroneous,  in  decree- 
ing against  the  appellant  before  the  parties 
in  possession  of  John  Lord's  estate,  and 
the  sureties  of  Robinson  Lord  as  executor, 
had  been  brought  before  the  court,  and  an 
effort  made  to  collect  from  them  any  bal- 
ance which  the  appellees  should  shew  them- 
selves to  be  entitled  to.    Therefore"  decree 


reversed  with  costs,  and  cause  remanded  to 
circuit  court,  "with  directions  to  mahe  the 
legatees,  and  sureties  of  the  executor,  of 
the  said  John  Lord  parties  defendants,  and 
to  be  further  proceeded  in  pursuant  to  the 
principles  of  the  foregoing  opinion  and  de- 
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JauDary,  IMl,  Rlcbmond. 
(Absent  Bbookk.*J,> 
Executors  and  AdnlnUti 


by  ci 


-Effect  u  Evidence  In 


(niatratlon  havluB  been  audlled 

acommlHslonerof  that  conrt,  the 
voQClieni.  befne  oaienslble.  muRl 
en D iced,  aad  submitted  to  Cbe  ex- 
it Che  commiGBloner  ouly.  but  of 
all  parties  Interested. 

Suae— Ex  Parle  S 
5iilt  by  A 

■Bant.— An  administrator's  account,  settled  ex 
parte  by  auditors,  reported  and  recorded,  shews 
tbat  tbe  personal  assets  have  been  exhausted. 
and  tbat  tlie  administrator  bas  l>ald  out  of  bis 
own  funds  debts  of  bis  Intesuie  due  by  special- 
ties  bludlDKbls  belrs  :  upon  abllltn  cbancery  by 
Cbe  administrator  a«alnsc  the  belra.  (o  be  reim- 
bursed Che  amount  of  such  specialty  debts  so 
paid  by  blm  out  of  bis  Intestate-s  real  estate  : 
B(Ui.  the  andlied  account  Is  cot  evidence  at  all 
aealDHt  the  InCesCate's  beirs  : 

Suna-SuBg-Acknowledtment  by  Sane  of  Heir*  That 
Account  li  Juit-Btfect  u  to  Others.— And  thoagh 
someof  cbe  heirs  acknowledged  !□  wrltluE  thac  tbe 
audlced  acconnt  was  Jast.  sncb  acknowledstnent 
will  DOC  suffice  Co  escabllsb  It  aEalust  Cbe  ochers : 
and  If  sncb  an  account  be  not  escabllsbed  as 
against  all  cbe  heirs.  It  cannot  avail  as  to  any. 

WIIU-FnII  Probst-Rlfht  ts  Coalrovert  as ■  Will  ef 
Years,;— A  will  devlslnsor  cbarg- 
fuU  probat.  wUhoat  proof 
appearlDE  In  the  sentence  of  probat.  chat  It  was 
duly  attested  by  witnesses,  or  chat  It  was  wholly 
wrltCen  by  cbe  cestator  :  Held,  thac  a 


Iclal  d< 


ewiii 


iHirlt  Bettlemei 


as  dead,  and  allsn.  J.,  had  not  been 
cbe  cause  was  arvijed. 

Administrators- Ex    Parte    Settle 
Gvldcncc  of  Overpaynaqfi — The  ix 

a    of  eiecnconi  or  admlnlxtrators 

■d  In  HUcb  accoancs  were  debts 
le  deceased,  and  If  an  executor  or 
admlolscracor.  afcer  exhaustlne  the  asseCs  wblch 
bands,  pays  debts  of  Che  de- 
!staCe.  he  can  only  claim  to 
rlgbcs  uf  Cbe  creditor,  aud 
his  demand  by  the  satne  kind  of  evl- 
would  l>e  demandea  of  such  creditor. 
Leavell  v.  Smith.  BB  Va.  STB.  BS  S.  E.  Hep.  SOS.  7  Va. 
Law  ReK,  IBI.  cICIdk  Slrtrt  r.  istrril.  1 1  Jjlt/li  M8.  See 
L«  Ihe  principal  cane  on  Cbis  iiueHllon. 
Lawsnn.TS  Va.  40  :  RoberCnon  v,  Wright. 

See  generally,  monographic  note  on  "Executors 
and  Administrators"  api)ended  to  Rosier  t.  De- 
prlesc.bGratt.  8- 
tWIIb  —  Probst-  Condiulvencss.  —  The  principal 
ase  Is  cited  In  foot-nolt  Co  Parker  v.  Browu.  A  UratL 
M  :  Ballow  V,  Hndsnu.  IB  UratL  t78  (see  nsli). 


M  LEIGH 


Virginia  Rbfokts,  Annotatbd. 


409-601 


SanH-Prokat-EHect    Where   Sentence   Sfaowi   Will 
Nfit  Daly  Eiecnted  (<t  Pisi  Luuli— Quare.  u  to  Pcr- 

soaaHy,— Batlf  Ibe  scDteuce  of  probat  dtstlactly 
shews  tbat  tbe  will  was  not  duly  eiecated  to  paas 
real  estate,  quere  wbelher  [be  sentence  of  crobat. 
'tbousb  seaeral.  outrbt  Dot.  In  Bucb  case,  to  be 
UDderstood  la  tbe  restricted  seose  of  declarlna 
tbe  iDBtrument  a  sood  will  nf  persooalty  only  ? 
John  Street  the  younger  died  intestate  in 
the  year  1797.  Hia  lather  John  Street  the 
elder  was  hia  heir  at  lam.  Administration 
of  hia  estate  naa  ({''anted  by  the  county 
court    of    Hanover    to    his    brother    Parke 

Street. 
499  "John  Street  the   younger  had  been 

in  his  lifetime,  for  some  years,  a 
deputy  sheriff  of  the  county  of  Hanover. 
He  died  indebted  on  account  of  sundry  lia- 
bilities which  he  had  incurred  in  his  official 
character,  and  otherwise  indebted  by  spe- 
cialties binding-  his  heirs.  He  owned  at  bif 
death  some  lands  in  the  states  of  Ohio  and 
Kentucky  and  a  lot  in  the  city  of  Rich- 
mond, which  descended  to  his  father  as  hiE 
heir  at  law.  His  personal  estate,  which 
came  to  the  hands  of  hia  administrator, 
was  comparatively  trivial,  so  that  a  very 
small  portion  of  hia  debts  could  be  paid  out 
of  it;  yet  the  administrator  paid  all  the 
debts,  upon  the  faith,  as  he  alleged,  that 
he  was  to  be  reimbursed  out  of  his  intes- 
tate's real  estate. 

John  Street  the  elder  died  in  1801,  having 
made  a  will,  wherein  he  devised  as  follows 
— "Whereas  a  considerable  portion  of  the 
estate  of  which  I  am  now  seized  and  pos- 
sessed, is  held  by  me  as  heir  at  law  of  my 
son  John  Street  the  younger  deceased,  being 
lands  in  the  state  of  Virginia  and  other 
states  of  the  Union,  and  the  estate  of  my 
said    deceased    son    being    in    an  unsettled 


state,  and   i 


,ng    uncertain 


-close,  that  is,  whether  his  personal  estate 
will  be  sufficient  to  discharge  all  his  just 
debts  or  not;  it  is  my  will  and  desire,  that 
if  his  personal  estate  shall  not  be  sufficient 
to  discharge  all  his  just  debts,  so  much  of 
the  real  estate  of  which  I  am  possessed  as 
hia  heir  at  law  aa  will  be  aufBcient  fully  to 
discharge  his  debts,  even  if  it  takes  the 
whole  of  it,  be  sold  by  my  executors  as  they 
may  think  best,  and  applied  by  them  to 
the  discharge  of  his  debts;  but  should  the 
estate  heired  by  me  aa  aforesaid,  not  be 
sufficient  to  discharge  the  debts  of  my  said 
son  John,  in  that  case  this  clause  is  by  no 
means  to  be  conatrued  to  subject  the  estate 
possessed  by  me  independent  of  such  heir- 
ship to  the  payment  of  the  said  debts."  He 
appointed  his  sons  William,  Parke,  George 
and  Anthony  Street  hia  executors.  And 
the  will  being  offered    by  the  executors  for 

proWt  in  the  county  court  of  Han- 
500      over,  *in  March  1801,    it  appeared  by 

the  sentence  of  probat,  that  ''the  said 
will  having  no  subscribing  witnesses  there- 
to, three  of  the  sitting  members  of  the  court 
were  sworn  and  examined,  and  thereupon 
declared,  'hat  the  signature  of  John  Street 
subscribed  at  the  foot  of  the  said  fvill  was, 
from  their  acquaintance  with  the  hand- 
writing of  the  said  John  Street,  to  their 
full  belief,  written  with  the  proper  hand  of 
the  said  John  Street;  and  the  same  was 
thereupon  ordered  to  be  recorded,"  It  ap- 
peared by  the  evidence  in   this  cause,  that, 


in  fact,  the  body  of  the  will  was  not  wholly 
written  by  the  testator,  but  was  written  for 
him  by  hia  son  Parke  Street:  so  that  the 
will,  though  admitted  to  full  probat  in 
general  terms,  was  not  duly  executed  as  a 
will  of  real  estate. 

John  Street  the  elder  left  six  children, 
his  heirs,  devisees  and  legatees;  namely, 
his  four  sons  above  mentioned,  and  two 
daughters,  Sally  Street  and  Hannah  the 
wife  of  William  Brawn. 

In  September  1819.  the  county  court  of 
Hanover  appointed  commiaaionera  to  audit 
and  settle  Parke  Street's  accounts  of  ad- 
ministration of  the  estate  of  John  Street 
the  younger ;  and  on  the  29th  of  that  month, 
the  auditors  settled  and  reported  an  account, 
whereby  it  appeared,  that,  after  crediting 
the  estate  with  all  tl^e  personal  assets  that 
came  to  the  hands  of  the  administrator, 
and  debiting  it  with  all  the  debts  which  he 
had  paid,  including  the  debts  which  his 
intestate  had  contracted  in  his  official  char- 
acter, and  his  other  debts  by  specialties 
binding  his  heirs,  there  was  a  balance  due 
to  the  administrator  of  4876  dollars.  The 
account  referred  to  vouchers  for  every  item 
of  debit.  George  and  Anthony  Street  were 
present  at  the  settlement  before  the  audi- 
tors, and  subjoined  a  note  at  the  foot  of  the 
account  so  stated,  that  they  were  satisfied 
it  was  correctly  settled,  and  that  the  bal- 
ance of  4876  dollars  was  justly  due  from  the 
estate  to  the  administrator;  and  William 
Stfeet,  who  was  not  present  at  the  settle- 
ment, afterwards  subjoined  a  note 
501  'on  his  part  to  the  same  purpose. 
And  the  account  being  returned  to 
the  court,  with  these  acknowledgments  of 
its  correctness  thereto  subjoined,  was  in 
October  1819  ordered  to  be  recorded. 

In  1826,  Parke  Street  exhibited  a  bill  in 
the  superior  court  of  chancery  of  Richmond 
against  his  brothers  and  sisters,  William, 
George,  Anthony  and  Sarah  Street,  and 
Hannah  the  wife  of  William  Brown;  in 
which  he  set  forth  (inter  alia)  the  death  of 
John  Street  the  younger  intestate,  the  grant 
of  administration  of  his  estate  to  him,  the 
nature  of  the  debts  due  from  that  estate,  tbe 
payment  thereof  principally  by  himself  out 
of  his  own  funds,  the  provision  of  the  will 
of  John  Street  the  elder  subjecting  the  real 
estate  he  had  inherited  from  his  son  John 
to  the  payment  of  the  son's  debts,  and  the 
account  of  administration  of  the  estate  of 
John  the  younger  settled  and  reported  by 
the  auditors  of  the  county  court;  and  tbe 
general  purpose  of  the  bill  was,  that  the  real 
estate  of  John  Street  the  younger,  which 
had  descended  to  hia  father  the  testator 
John  the  elder,  should  be  subjected  to  the 
payment  of  the  balance  of  4876  dollars  ap- 
pearing due  to  the  plaintiff  on  his  account 
of  administration  of  the  estate  of  John  the 
younger,  and  that  the  same  should  be  sold 
and  the  proceeds  applied  to  tbe  payment  of 
that  balance. 

The  defendants,  in  their  answers,  men- 
tioned, thatthewill  of  John  Street  the  elder 
was  in  fact  written  for  him  by  the  plain- 
tiff Parke  Street;  but  they  did  not  impugn 
the  validity  of  the  will  aa  one  not  duly  ex- 
ecuted and  published  to  pass,  or  to  create  a 
charge  upon,  tbe  testator'a  real  estate;  they 
referred  to  the  language  of   the    proviaioa 
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for  the  payment  of  the  debts  of  John  Street 
the  young-er,  stating-  that  "it  was  uncertain 
whether  the  personal  estate  of  that  decedent 
would  be  sufficient  to  pay  his  just  debti 
as  evincing  tbat  the  testator  thoMp;ht,  and 
that  Parke  Street  the  draftsman  knew,  that 
the  amount  of  debts  of  that  estate  be- 
502  yond  the  personal  assets  'thereof, 
could  not  have  been  ao  large  aa  the 
adminintfator  now  alleged  it  to  have  been, 
and  as  afFordini^  reason  to  suspect  and  tc 
contest  the  fairness  of  the  account  set- 
tled and  reported  by  the  auditors  of  the 
county  court.  They  stated  several  specific 
objections  both  to  the  principles  and  the 
details  of  that  account;  and  insisted,  that 
the  unjust  charges  and  omisaions  in  the  ac- 
connt  should  be  corrected,  and  the  josr  bal- 
ance due  the  administrator  ascertained. 
And  the  defendants  George,  Anthony  and 
William  Street  said,  that  their  acknowledg- 
ment of  the  correctness  of  the  account  was 
made  without  any  examination  of  it,  and 
was  induced  by  the  (unmerited)  confidence 
they  reposed  in  their  brother. 

The  court  referred  the  accounts  to  one  of 
Its  commissioners,  with  general  directions 
to  examine,  state  and  report  the  same. 

When  the  commissioner  came  to  execute 
this  order,  the  defendants  insisted,  that  he 
ought  to  examine  and  state  the  accounts  of 
the  plaintiff's  administration  of  the  estate 
of  John  Street  the  younger,  de  novo  from 
the  commencement,  upon  the  vouchers  to 
be  produced  by  the  administrator,  without 
regard  to  the  account  stated  and  reported 
by  the  auditors  of  the  county  court.  But 
the  commissioner  thought  it  proper  to  make 
that  account  the  basis  of  the  account  to  be 
stated  by  himself,  and  to  take  it  as  correct, 
except  in  such  particulars  as  the  defend- 
ants should  surcharge  and  falsify  it.  The 
defendants  then  insisted,  that  as  the  plain- 
tiff's vouchers  were  ostensible,  and  were 
Indeed  tiled  in  the  commissioner's  office, 
they  ought  to  be  submitted  to  their  exami- 
nation, in  order  to  enable  them  to  surcharge 
and  falsify  the  account  by  a  comparison 
thereof  with  the  vouchers.  But  though  the 
plaintiff  had  preserved  all  the  vouchers, 
though  he  had  in  fact  filed  them  in  the  com- 
missioner's office  for  his  examination,  and 
thsugh  they  were  examined  by  him,  yet  he 
insisted,  that  he  was  not  bound  to  pro- 
duce them,  to  sustain  the  account 
£03  *atated  and  reported  by  the  auditors 
of  the  county  court  and  recorded  by 
the  court,  and  that  the  defendants  had  no 
right  to  examine  them,  as  to  any  particu- 
lars in  which  the  account  was  not  impeached 
by  their  proofs;  and  the  commissioner  be- 
ing of  this  opinion  withheld  the  vouchers 
from  the  view  and  examination  of  the  de- 
fendants. 

Proceeding  on  these  principles,  the  com- 
missioner stated  the  account,  by  correcting 
trivial  errors  in  the  account  stated  by  the 
auditors  of  the  county  court,  some  for  and 
•ome  against  the  administrator,  and  bring- 
ing the  account  down  to  the  date  of  the  re- 
port. It  appeared  by  the  commissioner's 
report,  that  all  the  debts  of  John  Street  the 
younger,  which  had  been  paid  by  the  ad- 
ministrator Parke  Street,  and  charged  by 
him  to  the  estate,  were  debts  due  by  special- 
ties    binding   the   debtor's    heirs,    except 


debts  to  the  amount  of  alKiut  114  dollars, 
and  that  personal  assets  exceeding  that 
sum  were  credited  to  the  estate;  so  that  the 
whole  balance  claimed  by  the  administrator 
waa  due  to  him,  in  effect,  on  account  of 
debts  of  his  intestate  paid  by  him,  which 
were  due  by  specialties  that  bound  the  in- 
testate's real  estate.  And  the  balance  re- 
ported to  be  due  to  the  administrator  was 
52S7  dollars  with  interest  on  2796  dollars 
part  thereof,  being  principal,  &c. 

The  defendants  filed  exceptions  to  the  re- 
port in  respect  to  several  details  of  the  ac- 
count. And  they  especially  excepted  to  it, 
on  the  ground  that  the  commissioner  had 
refused  to  allow  them  to  examine  the  plain- 
tiff's vouchers,  which  were  laid  before  him, 
which  he  inspected  and  examined,  and  to 
which  he  made  references  in  his  report; 
an  exception  which  irent  to  the  whole  re- 
It  appeared  by  subsequent  proceedioga  in 
the  cause,  that  the  whole  real  estate  of 
John  Street  the  younger  was  not  sufficient 
to   pay   more   than    about  one  third  of  thf^ 

balance  reported  by  the  commissioner 
504       to  be  due  *from  that  intestate's  estate 

to  the  plaintiff  his  administrator. 
Upon  the  hearing,  the  chancellor,  over- 
ruling the  defendant's  exceptions  to  the 
commissioner's  report,  directed  a  sale  of 
the  lot  in  Richmond,  parcel  of  the  real 
estate  of  John  Street  the  younger;  which 
was  sold  accordingly,  and  the  net  proceeds 
of  the  sale  were  only  about  1550  dollars. 
Whereupon,  the  chancellor  decreed,  that 
that  sum  should  be  paid  to  the  plaintiff, 
in  part  discharge  of  the  debt  ascertained  to 
be  due  to  him  from  the  estate  of  John  Street 
the  younger  for  which  the  real  estate  of 
that  decedent  was  bound.  From  which  de- 
cree the  defendants  appealed  to  this  court. 
Lyons  and  Johnson,  for  the  appellants, 
].  maintained,  that  the  course  of  the  com- 
missioner was  wholly  unwarrantable.  If 
the  account  reported  by  the  auditors  of  the 
county  court,  on  which  the  appellee's  claim 
was  founded,  had  really  been  an  account  of 
his  administration  of  his  intestate  John 
Street  theyounger'sestate,  yet  the  vouchers 
on  which  the  auditors  stated  the  account 
being  ostensible,  the  appellants  trould  have 
had  a  right  to  require  the  production  of 
them  before  the  commissioner,  not  only  for 
the  purpose  of  enabling  the  commissioner 
to  examine  them,  but  especially  for  the 
purpose  of  enabling  the  parties  themselves 
1  scrutinize  them.     The  lead- 

.uthority  for  taking  administration 
ttled  and  reported  by  auditors  of 
the  count;  court  as  prima  facie  evidence, 
and  for  dispensing  with  vouchers  to  sustain 
those  accounts  when  the  vouchers  are  not 
ostensible  in  consequence  of  lapse  of  time, 
distinctly  admits,  that  when  the  vouchers 
are  in  the  administrator's  possession,  they 
must  be  produced  if  called  for.  M'Call  v. 
Peachy's  adm'r,  3  Munf.  288,  305.  Here, 
the  administrator's  vouchers  were  in  fact 
laid  before  the  commissioner;  and  the  only 

question  was,  whether  they  were  ex- 
35      aminable  by  the  commissioner  'alone, 

and  the  parties  interested  had  no 
ight  to  see  and  examine  them?  Surely, 
the  parties  had  a  right  to  see  or  hear  all 
evidence  that  could   affect  their   interests 
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in  the  cause.  But,  the;r  aaid,  the  account 
reported  by  the  auditors  of  the  county  court 
in  this  case,  so  far  as  it  irent  to  establish 
a  claim  for  the  appellee  against  the  real 
estate  of  his  intestate,  was  not,  properly 
speaking,  an  administration  account.  The 
whole  personal  estate  was  trivial,  and  had 
been  exhausted;  and  when  exhausted,  the 
administration  wan  complete.  The  claim 
of  the  administrator  to  be  reimbursed  out  of 
his  intestate's  real  estate,  the  amount  of 
specialty  debts  binding  his  heirs,  which  he 
had  paid,  not  out  of  the  personal  assets,  but 
out  of  his  own  funds,  was  a  claim  to  be 
subrogated  to  the  creditors  whose  demands 
he  had  satisfied;  and  though  the  account 
reported  by  the  auditors  of  the  county  court 
might  have  been  prima  facie  evidence 
against  other  creditors  or  the  distribu-ees 
of  the  intestate,  it  was  not  evidence  at  all 
against  his  heirs.  Mason's  devisees  v. 
Peter's  adm'r,  1  Munf.  437.  The  chancel- 
lor, then,  ought  to  have  set  aside  the  re- 
port, and  recommitted  the  accounts  with 
instructions  to  expose  the  vouchers  to  the 
view  and  examination  of  the  appellants. 
2.  They  made  the  point,  that  the  will  of 
John  Street  the  elder,  which  was  not  at- 
tested by  any  witnesses,  and  of  which  only 
the  signature,  not  the  whole  will,  was 
proved  to  be  in  the  testator's  handwriting, 
was  not  effectual  to  pass,  or  to  charge,  his 
real  estate.  The  sentence  of  the  county 
court  admitting  the  wiil  to  full  probat  upon 
such  defective  proof,  and  the  defect  of  proof 
appearing  in  the  sentence  itself,  could  not 
make  it,  what  by  law  it  manifestly  was 
not,  a  good  will  of  real  estate,  Therefore, 
the  appellee  could  not  found  any  claim  on 
the  provision  in  the  will,  whereby  the  tes- 
tator subjected  the  lands  he  had  inherited 
from  his  son  John    to  the    payment   of  the 

son's  debts. 
506         *R.  T.  Daniel  and  Leigh,    for    the 

appellee,  thought  it  could  hardly  be 
maintained,  that  wherever  an  administra- 
tioo  account  reported  by  auditors  of  a 
county  court,  shewed  that  the  administrator 
had  administered  and  exhausted  the  per- 
sonal assets,  and  paid  other  debts  of  his 
intestate  out  of  his  own  funds,  the  account, 
to  the  extent  of  his  payments  beyond  the 
assets,  was  not  an  administration  account, 
such  as  the  county  court  had  authority  to 
refer  to  auditors,  and  the  auditors,  upon  a 
general  reference  of  the  administration  ac- 
count, to  settle  and  report.  But  granting 
that  the  commissioner  allowed  an  undue 
weight  to  the  auditor's  account,  and  that 
he  erred  in  refusing  to  open  the  vouchers 
to  the  scrutiny  of  the  appellants,  yet  the 
error  was,  in  the  actual  case,  rather  formal 
than  substantial.  For,  they  said,  it  ap- 
peared by  the  report,  that  in  respect  toevery 
disputed  item  of  the  account,  the  commis- 
sioner reported  all  the  evidence  appearing 
in  the  vouchers.  And  the  account  shewed 
too  plainly  for  cavil,  that  a  much  larger 
sum  than  the  net  proceeds  of  the  sale  of  the 
lot  in  Richmond,  which  was  all  the  chan- 
cellor had  yet  decreed  to  the  appellee,  was 
and  must  be  due  to  him,  and  justly  charge- 
able on  his  intestate's  real  estate.  Neither 
can  the  correctness  of  the  audited  account 
be    reasonably   questioned,  seeing  that  the 


ks  quite  too  late  now,  to 
hether  the  will  of  John 

IS  a  good  will  of  lands. 

been      admitted     to 

I    early    as   ISOl  ;  and 


three  brothers  of  the  plaintiff,  all  men  of 
full  age,  deliberately  acknowledged  its  cor- 
rectness, and  that  the  balance  thereby  re- 
ported to  be  due  him  was  justly  due. 
Taking  all  this  into  consideration,  they 
submitted  that  the  decree  ought  not  to  be 
reversed,  so  far  as  it  decreed  the  net  proceeds 
of  the  Richmond  lot  to  the  appellee,  though 
it  might  be  proper  to  recommit  the  report, 
in  order  that  the  accounts  might  be  more 
fully  scrutinized,  before  any  further  sum 
should  be  decreed  to  him  out  of  the  Ohio  and 
Kentucky  lands. 
2,  They  said  it 
raise  the  questior 
Street  the  elder  was 
The  will  bad 
507      *full    probat,    a 

according  to  our  laws,  tne  sentence 
of  probat,  however  erroneous  in  fact,  could 
not  bccontested  after  the  lapse  of  seven 
years.  Bagwell  v.  Elliott  &  wife,  2  Rand. 
190;  West  V.  West's  ex'ors,  3  Id.  373.  379-9. 
386:  Nalle  v.  Fenwick,  4  Id.  S8S,  588-9; 
Vaughan  v.  Green,  1  Leigh  287.  And  none 
of  the  parties  in  the  cause  had  controverted 
the  validity  of  the  will  in  any  respect. 

The  point,  however,  was  immaterial  in 
the  present  case;  since,  independently  of 
the  provision  in  the  will  of  John  Street  the 
elder,  the  lands  of  John  the  younger  in  the 
hands  of  his  heir,  were  subject  to  his  debts 
by  specialties  binding  bis  heirs,  which  the 
administrator  had  paid,  and  which  there- 
fore be  was  entitled  to  have  reimbursed  to 
him  out  of  his  intestate's  real  estate- 

TUCKER,  P.  The  principal  question  in 
this  cause  is  as  to  the  weight  and  influence 
of  the  audited  account ;  and  it  only  requires 
that  we  should  advert  to  the  real  character 
of  the  case,  to  enable  us  to  see  that  it  is 
entitled  to  none.  It  was  not  even  evidence 
between  these  parties  in  reference  to  the 
object  and  purpose  of  the  suit. 

The  bill  is  iiied  by  an  administrator,  who 
alleges  that  he  has  made  large  advances  for 
the  estate,  over  and  above  the  assets,  and 
seeks  to  charge  those  advances  upon  the 
realty  in  thchandsof  the  heirs.  His  claims 
upon  the  real  estate  are  not  then  executorial ; 
and  they  can  only  be  sustained  by  regard- 
ing him  in  his  true  light,  and  substituting 
him  to  the  rights  of  the  creditors  whom  he 
has  paid.  He  stands  in  their  shoes,  and 
must  establish  his  demand  precisely  as  they 
roust  have  done.  Had  the  bill  been  tiled  by 
the  creditors  themselves,  they  must  have 
shewn,  1.  the  liability  of  the  realty  to  their 
demands,  and  2.  the  amount  of  those  de- 
mands. Then,  admitting  the  first,  how 
is  the  second  to  be  established?  Cer- 
tainly not  by  the  settlement  of  the 
SOS  ^administrator's  account  by  auditors. 
That  settlement  grows  out  of  the  obli- 
gation of  the  administrator's  bond,  that  he 
shall  settle  his  account  of  the  administra- 
tion of  the  personalty  when  required.  That 
settlement  is  made  with  the  court,  in  their 
character  of  a  court  of  probat,  having  juris- 
diction over  the  personal  estate  of  dece- 
dents only.  They  have  no  farther  power 
than  to  audit,  settle  and  allow  the  disburse- 
ment of  that  estate  by  the  administrator. 
The  limit  of  tbeit  authority  is  the  amount 
of     the     personal    estate.      The    questioo 
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whether  the  sdminiatrator  haa  paid  beyond 
the  assets,  so  as  to  entitle  him  to  charge 
the  realty,  is,  aa  to  that  court,  corata  non 
jndice;  the  only  tnodesof  settling  that  ques* 
tlon  belQf;  by  the  agreement  of  the  par- 
ties, bj  action  at  law,  or  by  bill  in  equity. 
'With  the  settlement  before  auditors,  the  heir 
as  such  has  no  concern,  nor  can  aach  set- 
tlement be  evidence  against  him  either 
primu  facie  or  otherwise.  Even  a  judgment 
against  an  executor  is  no  evidence  against 
the  heir,  of  the  jaetice  or  amount  of  a 
creditor's  demand ;  it  is  res  Inter  alios 
acta.  1  Munf.  437.  A  fortiori  it  would 
seem,  that  the  ex  parte  report  of  auditors, 
appointed  only  to  settle  the  disburse- 
ments of  the  personal  assets,  cannot  be 
so.  The  account  in  this  caae,  then,  was 
no  evidence  )>efore  the  commiaaioner  of 
the  court  of  chancery,  except  so  far  aa 
the  acknowledgment  of  the  brothers  made 
it  so.  But  rn  that  acknowledgment  the 
sisters  did  not  join,  and  it  did  not  therefore 
bind  them.  Therefore  it  could  not  avail 
the  administrator;  for  he  could  have  no 
decree  for  a  sale  of  the  realty  without  es- 
tablishing his  demand  in  such  mode  as 
would  bind  all  the  heirs.  It  is  like  the  case 
of  a  confeasion  of  judgment  by  one  of  two 
joint  obligors,  and  a  succesaful  defence  of 
the  action  by  the  other;  in  which  caae,  the 
confession  availa  nothing,  and  judgment 
is  entered  for  both  defendants.  The  de- 
mand is  entire,  and  if  disproved  aa  to  one, 
la  disproved  as  to  all,  the  confession  to  the 
contrary  notwithstanding.  The  ap- 
509  plication  of  the  principle  seems  pecul- 
iarly proper  in  the  present  case,  as 
the  confeasion  seems  to  have  been  dictated 
by  an  overweening  confidence  of  younger 
brothers  in  the  superior  intelligence  of  an 
elder  brother. 

If  the  audited  account  be  altogether  re- 
jected, it  is  not  neceaaary  to  aay  any  thing 
of  the  unjustifiable  course  of  the  plaintiff 
and  the  commissioner.  But,  as  a  matter  of 
practice,  I  think  it  behooves  ua  to  express 
our  decided  disapprobation  of  that  course. 
Where  the  vouchers  are  oatensible,  as  they 
were  clearly  shewn  to  have  been  in  this 
caae,  the  defendants  have  a  right  to  call  for 
them.  Admit  the  account  to  have  been 
prima  facie  evidence,  still  it  was  only  prima 
facie  evidence.  The  defendants  had  a  right 
to  controvert  it.  Had  they  not  a  right  to 
call  for  the  evidence  in  the  possession  of  the 
plaintiff,  to  enable  them  to  controvert  it? 
By  what  rule  or  principle  of  law  were  the 
defendants  excluded  from  the  right  to  de- 
mand, tnat  the  plaintifF  should  produce  the 
evidence  which  he  had  in  his  pocket  in 
support  of  his  account,  in  order  that  it  might 
be  seen  whether  the  items  were  or  were 
not  auslalned  by    the  vouchers?     I  know  of 


But  the  commiasioner  had  the  examina- 
tion of  them,  though  they  were  denied  to 
the  parties.  When  has  this  sort  of  secret 
inquisition  been  introduced  into  the  pro- 
ceedings of  our  courts  of  justice?  What 
court  would  receive  as  evidence,  and  act 
upon,  a  paper  offered  by  one  party,  or 
anffer  it  to  go  to  a  jury,  without  the  in- 
spection or  examination  of  the  other?  As 
well  might  the  commiaaioner  have  examined 


in  secret  a  witness  offered  by  the  plaintiff 
to  prove  his  demand,  and  have  sent  the  de- 
fendants out  of  his  ofGce,  thus  depriving 
them  of  the  power  of  objection,  contradic- 
tion, and  cross  examination.  His  course  in 
this  case  is  as  novel  and  unprecedented,  as 
it  ia  incompatible  with  those  tirst  princi- 
ples of  judicial  proceeding,  which  aecure  to 
every  party  the  right  of  being  con- 
SIO  fronted  with  the  witnesses,  "of  know- 
ing the  nature  of  the  allegations 
against  him,  and  of  seeing  and  hearing  the 
evidence  by  which  they  are  supported.  Of 
what  use  would  be  the  privilege  of  excepting 
to  the  opinion  of  a  court  or  the  report  of  a 
commissioner,  if  the  evidence  upon  which 
they  have  acted  be  scrupulously  hidden 
from  the  eyes  of  the  party  complaining? 
It  would  be  practically  of  no  effect;  and  it 
is  indeed  matter  of  surprise,  that,  at  this 
day,  such  an  instance  should  be  afforded  of 
a  violation  of  the  most  familiar  principles, 
aa  this  record  presents. 

I  am  clearly  of  opinion,  then,  that  the 
decree  in  this  case  should  be  reversed,  and 
the  cauae  sent  back  to  the  commissioner, 
with  instructions  to  disregard  the  audited 
account  of  the  Hanover  commissi  oners,  and 
to  report  the  amount  and  character  of  the 
plaintiff's  claim  against  the  estate  of  John 
Street  the  younger,  whether  in  his  own 
right,  or  as  substituted  for  the  creditors 
whom  he  has  paid. 

Another  question  however  presents  itself, 
which  it  is  important  to  settle.  The  will 
of  John  Street  the  elder  by  its  terms  charges 
that  portion  of  his  estate  which  he  derived 
from  his  son  John  the  younger,  with  the 
debts  of  his  son  ;— and  if  the  will  be  executed 
BO  as  to  pass  or  charge  real  estate,  this  will 
must  have  that  effect.  But  the  will  is  not 
attested  by  any  witnesses,  and  in  the  sen- 
tence of  probat  there  appears  no  proof  that 
it  was  wholly  written  in  the  testator  s 
hand.  It  was,  however,  ordered  to  be  re- 
corded in  general  terms,  and  not  merely  as  a 
will  of  personalty.  In  thia  state  of  things, 
it  would  seem  that  we  must,  according  to 
the  decisions  of  this  court,  cited  at  the  bar, 
take  it  to  be  a  good  will  to  charge  the 
realty.  To  this  course  of  decisions  I  feel 
myself  boui^d  to  defer,  where,  as  in  this 
case,  it  is  possibl;,  evidence  may  have  been 
given  of  the  whole  will  being  in  the  testa- 
tor's handwriting.  This,  though  it  be  not 
true,  we  may  be  bound  to  presume  to  be 
true.  If,  however,  a  case  were  to  occur 
where  upon  its  face  the  will  could 
Sit  *not  pass'  real  estate,  as  if  it  were 
not  signed  at  all,  I  should  much  in- 
cline to  consider  the  order  to  record  it, 
however  general,  as  properly  to  be  inter- 
preted in  the  more  restricted  sense  of  de- 
claring it  a  good  will  of  personalty  only. 

The  other  judges  concurred,  that  the  de- 
ciee  should  be  reversed  with  coats,  and  the 
cause  remanded,  in  order  that  the  accounts 
should  be  sent  back  to  the  commissioner, 
with  instructions  to  disregard  the  audited 
account  of  the  Hanover  commissioners,  and 
to  report  the  amount  and  character  of  the 
appellee's  claims,  whether  in  his  own  rights 
or  as  substituted  in  place  of  the  creditors 
whose  claims  he  had  discharged,  and  to  be 
further  proceeded  in  to  a  final  decree. 
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debts  are  doe,  and  paymeotB  are  made  wlthont 
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at  Cbe  lime,  the  payments  ought  lo  be  applied  lo 
eitlngnlsh  the  debts  according  Co  priorlcy  of  time. 

Loyd,  a  merchant  of  Alexatidria,  having 
tnany  debts  due  to  him  from  persons  feaid- 
ing  in  the  counties  of  Loudonn  and  Fau- 
quier, employed  Smith,  an  attorney  at  law, 
to  collect  the  aarat  for  him.  Smith  pro- 
ceeded to  collect,  and  was  manj  years  en- 
gaged in  collecting',  the  debts;  and  he  made 
remittances  to  Loyd,  from  time  to  time, 
on  account  of  his  collections.  But  when 
the  parties  came  to  settle  their  accounts, 
irreconcileable  differences  arose  between 
them.  Therefore,  Loyd  brought  a  suit 
against  Smith  in  the  superior  court  of 
chancery  of  Wincheater,  to  have  the  ac- 
counts settled  before  a  commissioner  under 
the  direction  of  the  court;  and  Smith  read- 
ily submitting  to  account,  the  court  re- 
ferred the  accounts    between  the  parties  to 


Many  and  various  points  of  dispute  arose 
before  the  commissioner.  Some  of 
513  them  were  mere  questions  of  "fact ; 
such  as  the  justice  of  some  of  the 
debits  to  Smith,  particularly,  the  charge  to 
him  of  a  debt  due  from  one  Respass;  the 
rate  of  commission  on  the  moneys  collected 
by  Smith,  which  should  be  allowed  him 
as  compensation  for  the  service  ;  and  the 
amounts  he  should  be  charged  with,  on  ac- 
count of  interest  which  he  had  collected, 
or  ought  to  have  collected,  along  with  the 
principal  debts,  from  the  debtors.  Others 
related  to  the  application  of  the  remittances 
made  by  Smith  to  Loyd,  to  the  payment  of 
the  debts  contracted  by  the  attorney  to  the 
client,  from  time  to  time,  by  reason  of  his 
collections,  and  the  manner  of  stating  the 
interest   account:  and  these  only   need   be 


tated. 
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i  report. 


The  president  sat  in  the  caose  iu  Che  court  belovr. 
and  Stanabd,  J,,  bad  been  counsel  In  Ic 

tPsroHnt*— AppUcsUon.— On  this  question,  (be 
principal  case  Is  died  In  foat-noU  to  Chapman  v. 
Com.,  as  Gralt.  72] ;  Howard  v.  McCall.  21  Gratt.  SCS. 
3.rii  foot-note:  Llnale  v.  Cook.  32  Oratt  STS:  Coles  t. 
Withers.  SS  Grate,  304;  Pope  v.  Transparent  Ice  Co.. 
ei  Va.  BT.  30  S.  E.  Eeii.  MO;  Norrls  v.  Beaty.  S  W.  Va. 
«s.  4W;  Merchants-*  Mechanics'  Bank  t.  Svans.V 
W.  Va.  sso:  Qenln  T.  In^ersoll.  11  W.  Va  Ut:  Buster 
V.  Holland.  Tl  W.  Va.  GSl. 


that  "where  Smith  had  exercised  his  right 
to  direct  the  application  of  the  moneys  paid 
by  him,  the  commissioner  so  applied  them; 
but  where  no  application  had  been  made  by 
Smith,  the  commissioner  had  applied  the 
payment  to  the  discharge  of  the  debts  of 
longest  standing."  But  in  the  account 
actually  stated  and  reported,  it  did  not 
appear  that  he  had  carried  out  this  prin- 
ciple; or  rather,  it  did  not  appear,  how  he 
had  applied  it  to  the  accounts.  In  numer- 
ous instances  (it  seemed,  indeed,  in  all)  he 
charged  Smith,  not  with  the  amount  of  his 
collections  composed  of  principal  and  in- 
terest, but  with  the  original  debts  he  had 
undertaken  to  collect,  and  with  interest 
upon  them,  computed  to  a  stated  period. 
In  some  instances,  having  charged  Smith 
with  the  debts,  he  credited  him  with  pay- 
ments made  on  account  of  them  at  the  dates 
when  made;  stating  the  debts  and  interest, 
and  applying  the  payments  first  to  the 
interest  and  then  to  the  principal,  as  in 
the  ordinary  case  of  debtor  and  creditor; 
and  then  carrying  the  balances  of  princi- 
pal to  Smith's  debit,  and  computing  inter- 
est on  them  to  the  stated  period.  In  this 
way,  he  ascertained  an  aggregate  balance 
of  principal,  and  an  aggregate  of  interest, 

due,  at  the  stated  period,  from  Smitb 
514      to  Loyd;  and  "thenceforth,  he  stated 

the  account  between  the  parties,  as 
in  the  ordinary  case  of  debtor  and  creditor, 
applying  Smith's  payments  at  the  dates 
when  made,  first  to  the  extinguishment  of 
interest,  and  the  excess  to  the  principal, 
and  charging  Smith  with  interest  on  the 
balance    of  principal  to  the  close  of  the  ac- 

Smith  filed  many  exceptions  to  the  report, 
some  to  the  details,  and  some  to  the  princi- 
ples of  the  account;  in  particular,  "he 
excepted  to  the  mode  of  making  up  the  en- 
tire account,  by  which  an  aggregate  sum 
was  made  up  against  him,  by  the  addition 
of  several  small  debts  through  a  course  of 
years,  bearing  interest  throughout  that 
time,  and  by  which  an  application  was 
made  to  extinguish  the  interest  on  the  ag- 
gregate sum,  instead  of  making  the  pay- 
ments extinguish  those  items  of  the 
^ea^egai^  sum,  which  the  payments  when 
made  would  have  extinguish^." 

The  cause  coming  on  for  hearing  before 
chancellor  Browne,  upon  the  report  and  the 
exceptions,  he  overruled  the  particular 
exception  above  quoted,  without  giving  any 
reason  tor  overruling  it;  but  suBtaining 
some  of  the  exceptions  to  the  details  of  the 
amount,  he  recommitted  it  to  the  com- 
missioner to  be  reformed.  And  the  ac- 
count being  reformed  accordingly,  shewed 
a  balance  due  from  Smith  to  I^yd,  of  1135 
dollars,  with  interest  on  772  dollars,  part 
thereof,  being  principal,  from  the  29th 
August  1S29. 

Smith  filed   numerous   exceptions   to   the 


The  reporter  bas  stated  the  seneral  scbemeof  ihc 
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certain any  distinct  principle  on  which  cl 
slonerproceeded  In  staclns  tl 
Original  Gdltiou. 


II  LtlQH 


SuiTH  1 


reformed  report.     And  tbe  cause  vaa  finally 

beard  before  chancellor  Tucker,    upon    the 

reformed  report  and  the  exceptions  thereto; 

whereupon,  he   overruled    the    excep- 

515  tions,  on  the 'ground  that  they  either 
related  to  matters  contained    in    the 

orig'inal  report  and  not  then  excepted  to,  or 
impeached  the  reformed  report  in  particu- 
lars wherein  it  conformed  with  the  opinion 
of  chancellor  Browae,  which  he  did  not 
think  himself  at  liberty  to  revise;  and  he 
decreed,  that  Smith  should  pay  Loyd,  the 
sum  of  1135  dollars  with  interest  on  772 
dollars  part  thereof  &c. 

Smith  then  presented  a  petition  for  a  re- 
heaiing:,  chiefly  on  the  ground  of  injustice 
done  him  in  the  manner  of  applying  his 
payments,  and  consequently  in  stating^  the 
interest  account.  Upon  which  chancellor 
Tucker  said — "I  disagree  indeed  with  chan- 
cellor Browne  as  to  the  mode  of  stating-  the 
account.  The  error  seems  to  me  to  be  this: 
Loyd  puts  into  Smith's  hands  to  collect,  the 
twnda  of  A.  B.  C.  and  D.  due  1st  January 
1820.  In  1825.  Smith  receives  120  dollars 
principal  and  interest  due  from  A.  and  im- 
mediately remits  it.  I  think  it  should  be 
applied  to  A. 'a  debt;  In  which  case  princi- 
pal as  well  as  interest  is  paid.  But  the 
commissioner,  in  conformity  with  the 
opinion  of  chancellor  Browne,  applies  it  to 
the  interest  accrued  on  all  the  bonds,  say 
120  dollars,  so  that  there  are  only  10  dollars 
left  to  sink  tbe  principal.  Now,  as  the 
commissioner  charges  Smith  with  alt  the 
debts  as  soon  as  due,  and  interest  from 
tbe  time  they  were  due,  this  operates  to  keep 
alive  principal  sums  which  should  be  ex- 
tinguished. ' '  But  as  there  was  a  difference 
of  opinion  between  him  and  chancellor 
Browne,  rather  than  an  error  in  the  report 
of  the  commissioner,  who  had  conformed 
(as  be  ought  to  have  done)  with  chancellor 
Browne's  opinion,  he  thought  it  best  to 
deny  the  rehearing,  and  to  put  Smith  at 
once  to  his  appeal. 

Upon  this.  Smith  prayed  an  appeal  from 
the  decree;  which  was  allowed. 

R.  C.  Stanard,  for  tbe  appellant. 

R.  C.  Nicholas  and  Robinson,  for  the  ap- 
pellee. 

516  *ALLEN,  J.t  afterdisposing  of  sev- 
eral   controverted      points      touching 

matters  of  detail,  said — As  to  the  applici 
tion  of  payments,  where  no  specific  appli 
cation  was  made  by  the  parties,  and  where 
it  does  not  appear  upon  what  claim  tbe 
money  was  received,  generally  speaking, 
the  debtor  has  the  right  to  make  the  appli- 
cation. If  he  fails  to  do  so,  the  creditor, 
having  difierent  debts,  may  make  tbe  ap- 
plication as  he  chooses.  These  are  familiar 
and  well  settled  rules.  But  where  neither 
party  makes  the  application,  and  the  ques- 
tion is  referred  to  the  court,  upon  what 
principle  is  the  adjustment  to  be  made? 

According  to  tbe  civil  law.  the  presum- 
able intention  of  the  debtor  was  resorted 
to,  as  the  rule  to  determine  the  application  : 
and  in  tbe  absence  of  any  express  declara- 
tion by  either,  the  enquiry  was,  what  ap- 
plication would  be  most  beneficial  to  the 
debtor.  In  England,  tbe  question  would 
■eetn  to  be  still  unsettled.  The  leading 
cases  are  reviewed  by  the  master  of  the 
roUa  in  Clayton's  case,  1  Mer.   605,    and  he 
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remarked,  "that  tbe  cases  set  up  two  con- 
flicting rules,  tbe  presumed  intention  of  the 
debtor,  which,  in  some  instances  at  least, 
I  govern,  and  the  ex  post  facto  election 
of  the  creditor,  which  in  other  instances  is 
to  prevail;"  and  concluded  that  he  would 
be  much  embarrassed  were  the  point  neces- 
sarily to  be  decided  in  that  case.  The  ques- 
tion has  arisen  in  several  cases  in  the 
supreme  court  of  the  U.  States.  In  Field 
V.  Holland,  6  Cranch  27,  that  court  said, 
that  "if  the  application  is  made  by  neither 
party,  it  becomes  the  duty  of  the  court,  and 
in  its  exercise  a  sound  discretion  is  to  be 
exercised.  It  cannot  be  conceded  that  this 
application  is  to  be  made  in  a  manner  most 
advantageous  to  the  debtor.  If  neither 
party  avails  himself  of  his  power,  and  it 
devolves  on  the  court,  it  would  seem  rea- 
sonable, that  an  equitable  application 
should  be  made.  And  it  being  equitable 
that  tbe  wbote  debt  should  be  paid,  it 
cannot    be   inequitable  to  extinguish 

517  "first  those  debts,  for    which    the   se- 
curity   is  most   precarious."     And  in 

accordance  with  those  principles,  the  appli- 
cation was  made  in  a  manner  most  beneficial 
to  the  creditor.  In  the  U.  States  v.  Kirk- 
patrick.  9  Wheat.  737,  the  court  said,  "if 
both  parties  omit,  the  law  will  apply  the 
payments  according  to  its  own  notions  of 
justice  r"  And  in  that  case,  they  were  so 
applied  as  to  operate  beneficially  to  the 
sureties  of  the  debtor  and  against  the  cred- 
itor. The  same  proposition  is  laid  down 
by  justice  Story  in  U.  Sutes  v.  Wardwell, 
S  Mason  62.  If  neither  part^  makes  the 
application,  the  law  will  adjust  it,  by  its 
own  notions  of  the  equity  and  justice  of  the 
particular  case.  The  point  taas  not  been 
decided  (so  far  as  I  can  discover)  in  Vir- 
ginia. In  the  absence  of  any  express  au- 
thority. I  incline  to  the  opinion,  that  th« 
position  taken  by  the  supreme  court,  is, 
upon  the  whole,  the  best.  No  general  rule 
applicable  to  every  case  could  be  adopted 
and  adhered  to,  without  producing  great 
hardship.  Men  keep  their  accounts 
loosely :  scarcely  anv  case  occurs,  which 
does  not  vary,  in  some  material  circnm- 
stances,  from  every  other  case.  Justice  to 
creditor,  or  debtor,  would  frequently  re- 
quire exceptions  to  any  specific  rule  that 
might  be  adopted ;  and  these  exceptions 
would  multiply  with  tbe  ever  varying  deal- 
ings and  transactions  of  individuals,  until 
at  length  the  rule  itself,  and  the  particular 
cases  in  which  it  could  apply,  would  be- 
come exceptions.  If  the  parties,  having  the 
power,  fail  to  use  it,  they  cannot  complain 
that  the  law,  not  conforming  itself  to  tbe 
presumed  Intentions  of  either,  makes  the 
application  according  to  the  justice  of 
the  particular  case,  in  view  of  all  the  cir- 
cumstances attending  it. 

How  should  the  payments  have  been  ap- 
plied, so  as  to  have  done  justice  to  the 
parties  in  the  case  before  us?  The  mode 
adopted  is  most  favourable  to  the  creditor. 
A  number  of  claims  were  added  together, 
interest  computed  on  the  principal  of 

518  each,    and   the  credits  applied,  *first 
to    liquidate   this  interest.    In    this 

instance,  the  rule  adopted  must  operate 
injuriously  to  the  debtor.  For  the  debts  so- 
added  together,  appear,  in  most   instances,. 
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not  to  have  been  collected  when  charged  to 
the  attorney.  The  debtors  when  they  did 
make  pajmenta  to  him,  would,  in  most 
cases,  pay  a  part,  and  in  some,  the  whole, 
of  the  claims.  £very  such  payment  would 
therefore  reduce  the  amount  upor.  which 
the  attorney  could  collect  interest.  If, 
when  he  makes  payment  to  his  client,  the 
credit  is  applied  to  the  ag-gregate  of  inter- 
est accruing  on  many  claims,  the  whole  of 
the  principal  is  an  interest-bearing'  fund 
ag-ainst  him.  whilst  he  receives  interest  but 
upon  a.  portion  of  the  principal  from  the 
original  debtors.  By  this  operation,  the 
client  receives  more  than  his  attorney  could 
collect.  Even  if  the  precise  period  at  which 
all  the  claims  were  collected  could  be  as- 
certained with  absolute  certainty,  it  seems 
to  me  this  mode  of  application  should  not 
be  adppted,  where  the  relation  of  attorney 
and  client  exists;  though  as  between  ordi- 
nary debtor  and  creditor,  it  may  be  right  to 
apply  the  credit  first  to  the  interest  of  the 
debt.  In  this  case,  the  attorney  was  not 
the  original  debtor;  but  the  effect  of  the 
mode  adopted  in  stating  the  account,  is  to 
substitute  him  as  the  debtor  of  his  client 
in  the  place  of  the  original  debtors,  and  by 
a  consolidation  of  the  debts  to  improve  the 
condition  of  the  creditor.  It  is  true,  that 
when  he  receives  it,  he  holds  the  money  of 
his  client  in  his  hands.  But  be  should  not 
be  subjected  to  the  rule  which  applies  be- 
tween ordinary  debtor  and  creditor,  unless  a 
disposition  is  manifested  to  appropriate  the 
money  of  the  client  to  his  own  Use. 

The  application  made  by  the  report  con- 
flicts with  another  rule  establi,,hed  by  the 
cases  above  cited ;  and  that  is,  that  in  cases 
of  long  standing  accounts,  where  debits 
and  credits  are  constantly  occurring,  and 
no  balances  are  struck  otherwise  than  for 
mere  purposes  of  making  rests,  the  pay- 
ments ought  to  be  applied  to  extin- 
519  guish  "the  debts  according  to  priority 
of  time.  In  this  case,  no  regular  ac- 
count was  made  out  between  the  parties: 
but  that  does  not  affect  the  principle.  The 
matter  rested  in  account;  there  were  debits 
on  one  side  for  claims  collected,  credits  on 
the  ether  for  money  paid.  Tliese  claims 
on  either  side,  must  be  brought  into  the 
account  whenever  it  is  adjusted.  And 
this  principle,  recognized  by  all  the  cases, 
must  govern  the  application  of  the  pay- 
ments. For  that,  it  is  held,  is  the  legal 
result  of  carrying  the  credits  ino  the  gen- 
eral account.  I  think,  therefore,  that  upon 
the  justice  of  the  case,  as  well  as  upon  au- 
thority, the  credits,  in  thisiratance,  should 
have  been  applied  to  the  items  charged, 
according  to  priority  of  time ;  and  that  the 
exception  of  the  defendant  to  the  mode  of 
stating  the  account  was  well  taken  and 
should  have  been  sustained. 

lam  therefore  of  opinion,  that  the  decree 
should  be  reversed.  That  the  defendant's 
exception  to  the  charge  against  him  for  the 
debt  of  Respass,  shjuld  be  sustained.  That 
the  cause  be  remanded,  in  order  that  the 
accounts  may  be  recommitted  with  instruc- 
tions to  charge  the  defendant  with  the 
claims  at  the  time  the  same  were  collected 
by  him,  taking  the  period  up  to  which 
the  defendant,  in  the  account  filed  with  his 
answer,  has  calculated  interest  upon  them. 


as  the  period  of  cotlection,  where  the  con- 
trary is  not  shewn:  if  the  account  so  filed 
by  him  omits  any  claim  which  he  has  col- 
lected, and  there  is  no  evidence  of  the  time 
of  payment,  to  charge  it  to  the  defendant, 
within  a  reasonable  time  for  collection  after 
it  was  placed  in  his  hands;  and  if  it  does 
not  appear  when  the  money  was  paid,  or 
the  claim  placed  in  his  hands,  then  he 
should  be  charged  with  it  within  a  reason- 
able time  for  collection  after  it  became  due. 
That  the  commissioner  ascertain  the 
amount  of  each  claim,  including  principal 
and  interest,  when  collected,  or  when 
chargeable  to  the  defendant;  and  after  de- 
ducting five  percent,  for  commission, 
520  calculate  interest  upon  the  "whole 
amount  of  the  claim  against  the  de- 
fendant, allowing  in  each  case  four  months 
for  the  defendant  to  make  remittances ;  and 
that  he  apply  the  payments,  where  no 
specific  application  was  made  by  the  par- 
ties, and  it  does  not  appear  upon  what 
claim  they  were  received  by  the  defendant, 
to  the  items  as  they  are  charged  in  the  ac- 
count, in  the  order  of  time  in  which  they 
stand  charged,  applying  the  credits,  first  to 
the  extinguishment  of  the  interest,  and  the 
residue  to  the  principal  of  such  item. 

The  other  judges  concurred.     Decree  re- 
versed, and  cause  remanded  Ac. 


•Trent  and  Others  v.  The  C«rter«vi1le 

Bridge  Company. 

Febrnary,  twi.  Kichmona. 

Perrin— NoD-Uscr— RIsht   to    Prevent   Others    fnm 

Invidlnr  PrsnchlHi  •— If  a  pabllc  ferry  ba^  twen  dls- 

aaed  for  more  ttiau  three  years.  thoQBb  the  fraa- 

torfeltedonqaowarranloor  other  like  proceed- 
IDE-,  be  Is  not  entitled  to  ttie  aid  of  a  court  of 
equity,  to  prevent  oLliers  from  lavadlss  ttie  fraa- 
chlae.  which  be  has  abaodoned  by  sacb  uon-oser 
under  tbe  statute,  2  Rev.  Code.  cb.  23T,  (  jS.  S4. 
Sane  -  Same  — Sune.— And,  It  aeema.  he  caanoi 
malntato  an  action  at  law  to  vladicale  such  a 
franchise  Boahanfloned  by  non-uaer, 
Sune-RiKlit  of  Owner  to  Ob|ect  to  Private  Use  of 
Stresm.-The  owner  of  apnblic  terry  cannot  main- 
tain any  action  aeaiust  peraous,  who  uae  their 
own  boats  for  passage  or  transportation  of  ihent- 
setvea.  their  families  and  property  only,  not  for 
the  accommodatlOD  of  the  pnbllc  Eenerally. 
Bridca  Company— Private  Perry— RiKlit  of  Csmpsay  te 
•PraDcbieee—BxclusI  vanes*  ol.— In  Parke  rabnro' 
Qbh  Co,  V.  City  of  ParkersbnrK.  W  W.  Va.  438. 1  S,  E. 
Rep.  «a.  it  Is  said  :  "In  BrIdKe  v.  Bridge  It  was  di- 
rectly determined  by  the  supreme  court  of  the 
United  States  that  do  franchise  was  eitclualTe  un- 
less BO  ascertained  to  be  by  the  anmlstakable 
terms  of  the  etant.  11  Pet  M4.  7  Pick.  SIX :  Rlcb- 
moud.  etc..  R,  Co,  v,  Louisa  R.  Co.,  IS  How.  71:  Fer> 
tlllilnKCo.  V.  Hyde  Park.  W  U.  S.  «» :  Trtitl  r. 
Bridot  Co..  1 1  Lriah  Ml ;  Cooley,  CongL  Llm.  SM,  IK  : 
Anc,  &A.  Corp.  i  111," 

Equity  JurifdlcUiMi-Taklnc  Private  Preverty  for 
Public  <jK—CouipeDsatian.- Equity  bas  Inrlsdlctloii 
to  restrain  the  taklOE  or  damagloK  private  prop- 
erty for  public  use  without  lust  compensation. 
even  iBough  an  action  at  law  will  lie  for  the  recov- 
ery of  damages  In  snch  cases,  after  the  property 
has  been  so  taken  or  damaged.  Maaou  v.  Harper's 
.  Car- 
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A  cbarter  1b  panted  to  an  incorporaled 
>  bnlld   a   coll  bridse  across  a  river, 

nearby:  bat  no  eiclnslTc  piivllece  lagraDtedio 
ihe  bridee  company  for  tbe  transportation  uf 
persoDsor  property:  and  otber  persons,  of  ibelr 
own  will.  establlBh  a  ferry  at  or  near  the  same 
place,  for  the  use  of  tbemselTes  only,  not  fonbe 
use  ot  the  public  seneraiiy  :  Held,  tbe  bridge 
company  have  no  Inst  caase  of  compialnl  asaiaat 
Knch  persopB  escabllablPB  sucb  ferry  (or  sncb 
purpose,  thoujtb  it  may  reduce  tbe  profits  of  tbe 
bridee. 
Ferric*- In vulon  ol  RiElitf-CaM  at  Bar-Qasra.— 
wbetber  tbe  esublishmeDt  of  a  free  ferry,  or  of 
any  ferry  without  authority  ot  Ian.  for  all  com- 
erN  and  roers,  at  or  near  a  public  ferry  estab- 
lixbed  by  antborlty  of  law.  la  an  layaslon  of  ttie 
'  riBbts  of  tbe  owner  of  the  public  ferry  for  which 
an  action  tor  damaxea  will  lie.  under  the  statute 
law  of  Vireinia  ?  or  whether  tbe  owner  of  the 
public  ferry  can  recover  more  than  the  penalty 
of  130  Ktven  by  tbe  statute  t 

Bv  an  act  of  assembly,  passed  in  March 
1819.  a  company  was  incorporated  by  the 
name  of  The  Carteraville  Bridge  Company, 
and  privileges  were  given  to  the  company 
to  build  a  bridge  across  James  River  at 
Cartersville,  and  to  demand  and  receive 
certain  tolls  for  passage  and  transportation 
over  the  same.  The  company  was  formed, 
and    the    bridge     built,    according    to    the 

522  'There  was  an  ancient  public  ferry 
across  the  river  at  Cartersville,  which 
was  still  existing  at  the  time  the  act  of 
incorporation'  of  the  bridge  company  was 
passed,  and  of  which  Randolph  Harrison 
was  then  the  owner.  If  the  building  of  the 
bridge  might  establish  a  competition  with 
the  ferry  that  might  impair  or  wholly  de- 
stroy its  profits,  yet  the  charter  of  the 
bridge  company  did  not  directly  take  away 
or  touch  the  rights  of  the  ferry  owner;  and 
for  some  time  (though  not  long)  after  the 
bridge  was  built,  he  kept  op  the  ferry. 

In  ia36.  The  Cartersville  Bridge  Company 
exhibited  a  bill  in  chancery  against  John 
Trent  and  eight  others,  in  the  circuit  su- 
perior court  of  Cumberiand,  in  which,  after 
setting  forth  their  charter,  the  erection  of 
the  bridge  in  pursuance  thereof,  and  the 
existence  of  Harrison's  public  ferry,  they 
allege,  that  after  the  bridge  was  completed, 
some  of  the  members  of  the  company  pur- 
chased Harrison's  right  of  ferry  from  him, 
and  then  made  a  tease  thereof  to  the  com- 
pany, whereby  they  became  entitled  to  the 
ferry  during  the  term  of  the  lease  which 
was  not  yet  expired.  That  as  the  bridge 
furnished  a  much  more  convenient  mode  of 
passage  and  transportation  than  the  ferry, 
the  latter, -after  the  purchase  and  lease 
thereof  to  the  company,  fel!  into  disuse, 
though  a  ferry  boat  was  constantly  kept 
near  by,  in  readiness  to  be  brought  into 
use,  if  and  when  it  should  be  required  for 
the  accommodation  of  the  public;  but  it 
had  not  been  required,  (except  at  intervals 
when  the  bridge  was  out  of  repair, )  till 
the  (then)  present  year,  when  a  part  of  the 
bridge  having'  been  destroyed  by  tire,  the 
company  put  the  ferry  and  ferry  boat  into 
use  for  passage  and  transportation  while 
they  were  repairing  their  bridge.  That 
early  in  the  (then)  present  year  the  defend- 


ants, most  of  whom  resided  near  the  bridge 
or  had  frequent  occasion  to  cross  the  river 
at  that  point,  without  having  any  interest 
in  the  ferry,  or  any  pretence  of  right  to 
have  and  use  a  ferry  at  or  near  the 
place,  and  without  owning   the  lands 

523  *on  either   shore    of   the   river  at  the 
ferry    landings,    combined   together, 

and  put  a  boat  on  the  line  of  the  ferry,  and 
had  ever  since  been  using  the  same  as  a 
ferry  boat  there,  for  the  transportation  of 
themselves,  their  servants,  horses  and  car- 
riages, and  of  such  other  persons  and 
things  as  they  have  thought  proper  to 
transport.  That  the  company  were  not  in- 
formed what  provision,  rules  or  regulations 
the  defendants  had  made  for  the  support  of 
their  ferry;  or  whether  the  expenses  thereof 
were  defrayed  by  contribution  among  them- 
selves, or  by  tolls  exacted,  or  moneys  taken 
iinder  the  name  of  gratuities,  from  persons 
using  the  boat;  but  in  whatever  way  this 
unauthorized  ferry  was  maintained,  it  had 
produced,  and  was  producing,  great  and 
increasing  detriment  to  rhe  bridge  com- 
pany by  the  subtraction  of  their  lawful  tolls 
and  profits.  That  the  company  was  advised 
that  Harrison's  ferry  was  a  subsisting 
franchise,  vested  in  them  during  the  term 
of  their  lease,  the  non-user  of  which,  under 
the  circumstances,  was  no  ground  of  forfei- 
ture, and  if  it  were,  the  forfeiture  of  the 
franchise  could  only  be  accomplished  by  the 
judgmeat  of  a  court  of  competent  jurisdic- 
tion; and  even  if  the  franchise  had  been 
forfeited,  it  had  been  thereby  reinvested  in 
the  public,  and  could  not  be  exercised  ex- 
cept under  public  authority  duly  conferred: 
that  if  Harrison's  ferry  was  a  subsisting 
franchise,  the  conduct  of  the  defendants 
was  a  plain  encroachment  upon  the  rights 
of  the  bridge  company  as  the  owners 
thereof  for  the  term  of  their  lease ;  and  if 
the  ferry  was  forfeited,  the  conduct  of  the 
defendants  was  an  assumption  of  public 
rights  without  authority,  and  was  a  fraud 
upon  the  rights  of  the  bridge  company;  so 
that  in  every  view,  the  combination  and 
conduct  of  the  defendants  complained  of, 
was  not  less  a  violation  of  the  lawful  rights 
and  privileges  of  the  coirpany  than  it  was 
detrimental  to  their  interests.  That,  in 
fact,  tolls  and  profits  had  been  and  were 
being  withdrawn,     by    the   combina- 

524  tion  *and  conduct  of  the  defendants, 
from  the  bridge  company,  to  such  an 

amount,  as  to  render  it  certain,  that  if  the 
combination  of  the  defendants  was  not 
suppressed,  the  bridge,  a  highly  valuable 
and    useful    improvement,     in     which     the 

?]blic  was  interested,  must  be  abandoned. 
hat  the  sole  motive  and  design  of  the  de- 
fendants in  combining  to  run  their  ferry 
boat,  was  to  evade  payment  of  tolls  to  the 
bridge  company.  And  that  the  conduct  of 
the  defendants  could  not  be  justi^ed  or  ex- 
cused by  any  pretence  of  misconduct  or 
neglect  of  the  bridge  company  in  the  per- 
formance of  their  duties,  or  any  failure,  on 
their  part,  to  furnish  at  all  times  prompt 
and  safe  passage  and  transportation  across 
the  river,  or  of  superior  convenience  to  the 
defendants  or  others  in  the  use  of  the  ferry 
boat  they  had  put  there,  over  the  means  and 
transportation  furnished  by  the  company's 
bridge   and     ferry,      'Therefore,     the    bill 


II  LEIGH 


prayed  an  injunction 

fendants  from  keeping  "br  using-,  or  caus- 
ing to  be  kept  or  used,  the  ferry  boat  they 
were  then  using,  or  any  other  boat,  for 
the  transportation  of  persons  or  property 
across  James  Kiver  at  Cartersville,  either 
(or  toll  or  free  of  toll;  and    g^eneral   relief. 

The  injunction  was  awarded. 

The  defendants,  in  their  answer,  stated, 
that  they  bad  understood,  that  certain  in- 
dividuals had,  within  some  six  or  seven 
years  past,  purchased  Harrison's  ferry  from 
the  former  proprietor  thereof,  but  that  they 
had  no  knowledge  of  the  lease  of  that  ferry 
by  the  purchasers  to  The  Cartersville 
Bridge  Company  mentioned  in  the  bill,  and 
called  for  proof  thereof,  and  of  the  alleged 
right  of  the  bridge  company  in  and  to  the 
same.  That  Harrison's  ferry  had  been 
wholly  disused  for  more  than  three  (and 
indeed  for  five)  years;  and  so  that  ferry, 
and  the  ferry  right,  had  been  discon- 

525  tinued    and  forfeited.*     That  it  •was 
true  the  bridge    company   had  built  a 

bridge  across  James  Kiver  not  far  from 
Harrison's  ferry,  and  had  demanded  and 
received  tolls  for  passage  and  transportation 
over  their  bridge;  but  a  competition  was 
for  some  time  kept  up  between  the  bridge 
company  and  the  proprietor  of  the  ferry,  to 
the  great  convenience  and  accommodation 
of  all  who  bad  to  cross  the  river  at  Carters- 
ville. That  no  boat  having  been  kept  at 
the  ferry  for  five  years,  until  recently  when 
the  bridge  was  partially  destroyed  by 
fire,  the  public  had  been  forced  during  all 
that  time  to  use  the  bridge  for  crossing  the 
river,  whether  they  chose  or  not,  or  to 
adopt  some  private  mode  of  passage  and 
transportation.  That  the  citizens  of  the 
neighbourhood  reluctantly  acquiesced  in 
this  state  of  things,  so  long  as  the  bridge 
company  afforded  them  the  accommodation 
they  had  always  before  enjoyed,  in  the  pay- 
ment of  tolls  for  crossing  the  river;  but  the 
company,  during  the  preceding  winter, 
had  determined  that  no  one  should  cross  the 
river  upon  their  bridge,  without  paying 
the  tolls  in  cash  at  the  time  of  crossing; 
an  exaction  most  vexatious  and  oppressive 
upon  those  who  were  obliged  to  use  the 
bridge  weekly  and  daily  in  crossing  and 
re-crossing.  That  the  defendants,  rather 
than  submit  to  a  regulation  so  harsh  and 
inconvenient,  had  resolved  to  use  their  own 
private  means  of  transportation  across  the 
river :  they  had  established  and  kept  a  ferry 
boat,  for  their  own  use  only,  from  one  of 
the  ancient  public  landings  to  the  other  on 
both  sides  of  the  river,  as  they  were  advised 
they  had  a  legal  right  to  do;  and  though 
others  besides  themselves  might  occasion- 
ally have  used  their  boat  for  passage  and 
transportation,  they  had  never  asked  or  re- 
ceived from  them  any  tolls  or  reward, 

526  but  on  the  contrary    *had    espressLy 
forbidden  that  any  should  be  exacted. 
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That  at   the    time  they  established    their 


*Tbe  eeaeral  statute  coucemluK  ferries,  a  Rev- 
Code,  cb.  sn.  1  U.  p.  MO.  provides.  Cbat  "  all  terries 
□ow  established,  and  wbicb  may  be  bereafur  een- 
erally  disuiied  and  nnfreaueated  for  tbe  apace  of 
two  years,  xball  be  dlscoutlnaed.  nnless  necesBary 
boats  aud  ferrymen  are  prepared  for  the  same, 
wlcbin  tbe  space  of  six  monlbs  after  the  expiration 
of  the  said  two  years. "~Note   in  OriEiual  Edition. 


ferry  boat,  there  was  no  ferry  boat  kept  at 
or  near  the  ferry  landing  on  the  river;  and 
none  had  been  kept  there,  nor  was  any  per- 
son in  actual  possession  of  the  ferry,  nor 
had  any  person  been  in  possession  thereof, 
for  more  than  three  years.  And  that  the 
defendants  claimed  the  right  of  crossing 
James  Kiver,  which  was  a  public  highway, 
when  and  where,  and  in  any  boat  or  other 
vessel  of  their  own,  as  their  own  conven- 
ience, or  their  pleasure,  should  dictate,  and 
to  land  at  any  public  landing  on  the  river 
which    was  free  for   the  use  of  all  citizens. 

There  was  no  proof,  that  the  bridge  and 
Harrison's  ferry  were  designed  and  calcu- 
lated to  accommodate  the  same  travel  and 
transportation.*  It  waa  only  proved,  that 
the  public  landings  which  had  been  used 
for  Harrison's  ferry,  and  the  abutments  of 
the  bridge,  on  both  sides  of  the  river,  were 
about  three  hundred  yards  apart. 

There  was  no  competent  evidence,  that 
Harrison's  ferry  had  been  purchased  from 
the  former  proprietor,  or  that  it  had  been 
leased  to  the  bridge  company,  aa  alleged  in 
the  bill ;  though  enough  appeared  to  render 
it  probable,  that  the  allegations  of  the  bill 
as  to  those  particulars  were  true. 

It  was  proved,  that  Harrison's  ferry 
ceased  to  be  used  in  1833,  and  the  ferry  boat 
before  used  there  was  then  transported  by 
the  bridge  compan;,  to  a  mill  pond  abouta 
mile  and  a  half  from  the  ferry,  where  it 
could  be  better  preserved,  ready  for  occa- 
sional use,  than  in  the  river  or  at  the  ferry 
landing;  and  that  after  the  injury  to  the 
bridge  by  fire  early  in  1836,  the  boat  was 
brought  back  to  the  river,  repaired,  and 
used  by  the  bridge  company  for  the  trans- 
portation of  persona  and  property  at 
Harrison's  ferry,  until    the   bridge   was  re- 

S27  "There  was  no  proof,  that  the  de- 
fendants had  ever  demanded  or 
received  any  toll  or  reward  for  the  trans- 
portation of  persons  or  property  in  their 
boat  acrosl  the  river.  It  was  proved,  that 
they  kept  the  boat  there  in  continual  use 
for  themselves,  crossing  to  and  from  the 
ancient  public  landings;  and  that  other 
persons  and  their  property  were  sometimes 
put  across  the  river  in  their  boat,  but  with- 
out compensation  asked  or  received. 

The  loss  to  the  bridge  company,  by  the 
subtraction  of  tolls,  which  the  defendants, 
and  other  persons  who  were  occasionally 
accommodated  with  the  use  of  the  defend- 
ants' boat,  would  have  had  to  pay  if  they 
had  crossed  the  bridge,  was  estimated  at 
about  a  hundred  dollars  per  annum. 

Upon  this  state  of  the  pleadings  and 
proofs,  the  defendants  moved  tbe  court  to 
dissolve  the  injunction,  and  the  court  over- 
ruled the  motion.  Whereupon  the  defend- 
ants applied  by  petition  to  this  court  for 
an  appeal;  which  was  allowed. 

Robertson,  for  appellants. 

Macfarland  and  Rhodes,  for  appellees. 

ALLEN,  J.  1  am  of  opinion,  that  the 
appellees  have  not  shewn  themselves  enti- 
tled to  the  relief  they  asked,   either   in   re- 
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spect  to  their  claim  to  the  ownership  of 
Harrison's  ferry,  or  in  respect  to  their 
bridge.  Not  aa  proprietors  of  Harrison's 
ferrj,  1.  because  they  have  adduced  no 
evidence  of  title  to  it;  2.  because  it  had 
been  for  a  long  period  disused,  and  accord- 
ing to  their  omn  shewing  disased  by  them- 
aelves;  and  3.  because  there  is  no  proof, 
that  the  defendants  have  established  an- 
other ferry  at  which  the  public  nas  ac- 
commodated generally;  the  evidence  only 
shewing  that  they  crossed  the  river  them- 
selves in  their  own  boat,  which,  I  conceive, 
it  would  have  been  lawful  for  them  to  do, 
even  though  the  public  ferry  had  been 

528  in  full    use.     Nor  as  •proprietors   of 
the  bridge ;  because    it    is  not  clearly 

shewn  that  the  ferry  and  the  bridge  are 
intended  to  acoommodate  the  same  line  of 
travel  and  transportation,  though  probably 
that  is  the  fact;  and  because  the  evidence 
proves  that  the  defendants  kept  a  boat  for 
their  own  accommodation  only,  and  there  is 
no  proof  that  it  was  intended  for,  or  that  it 
was  used  by,  the  public.  For  these  reasons 
I  think  the  decree  should  be  reversed,  and 
the  injunction  dissolved;  without  express- 
ing any  opinion  as  to  the  right  of  a  ferry- 
owner  to  restrain  by  injunction,  the  erec- 
tion of  a  new  ferry,  at  which  toll  may  or 
may  not  be  taken,  or  as  to  the  right  to 
claim  protection  by  an  injunction  for  a 
company  incorporated  to  build  a  bridge  or 
construct  a  road,  or  other  persons  enjoying 
statute  privileges,  in  the  enjoyment  of  their 
privileges,  against  invasion  or  irreparable 
injury  by  the  establishment,  by  individuals, 
of  other  means  of  communication,  whether 
of  the  same  kind  or  to  accomplish  the  same 

STANARD  and  CABELL,  J.,  concurred. 

BROOKE,  J.  I  think  the  appellees  have 
no  claim  to  the  relief  they  asked.  They 
have  not  shewn  themselves  entitled  to  the 
ferry  rights;  and  if  they  iiad,  those  rights 
have  not  been  invaded  by  the  appellants. 
No  one  is  forbidden  to  pass  a  river,  or  to 
establish  a  passage  across  It  for  others,  if 
they  take  no  toll  or  reward.  The  statute 
concerning  ferries.  2  Rev.  Code,  ch.  237, 
i  21,  p.  260,  provides  that  "if  any  other 
person  whatsoever  shall,  for  reward,  set  a 
person  or  persons  over  any  river  or  creek 
whereon  public  ferries  are  appointed,  he 
or  she  so  offending  shall  forfeit  and  pay 
twenty  dollars  for  every  such  offence,"  &c. 
and  this  is  the  security  provided  for  the 
owners  of  public  ferries  against  any  viola- 
tion of  their  rights.  Neither  have  the 
rights  of  the  bridge  company  been  violated. 
Their  charter  does  not  give  them  the 

529  exclusive  right  to  transport  'passen- 
gers or  property  across  the  river.     It 

gives  them  a  right  to  demand  and  receive 
tolls  for  the  use  of  their  bridge ;  and  their 
best  security  against  the  violation  of  that 
right 'consists  in  the  superior  convenience 
of  the  briuge  for  passage  or  transportatioh, 
which  will  prevent  any  injurious  competi- 
tion. 

TUCKER,  P.  I  am  clearly  of  opinion 
that  the  decree  should  be  reversed.  The 
appellees  rest  their  complaint,  and  ask  re- 
lief in  equity,  upon  two  separate  and  dis- 
tinct rights  and   franchises;  1.  upon    their 
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rights  as  ferry  owners,  and  2.    upon    their 
chartered  rights  aa  a  bridge  company. 

As  to  the  flrst ;  it  will  not  be  necessary 
to  rest  my  opinion  of  their  pretensions, 
either  upon  the  ground  of  jurisdiction,  or 
upon  the  supposed  forfeiture  of  their  fran- 
chise. That,  it  is  admitted,  can  only  be 
declared  on  a  quo  warranto,  or  some  other 
similar  proceeding.  But  whether  the  fran- 
chise be  forfeited  or  not,  it  has  been 
confessedly  disused;  and,  considering  the 
question  aa  entirely  distinct  from  and  with- 
out reference  to  the  bridge,  it  may  be  asked, 
whether  the  owner  of  a  ferry,  who  has  al- 
together abandoned  the  use  of  it,  and  who 
has  entirely  cast  off  from  himself  the 
duties  incident  to  his  privileges,  can  come 
into  a  court  of  equity,  with  any  title  to  its 
countenance,  aid  or  protection?  His  priv- 
ileges are  given  as  compensation  for  the 
duties  and  burdens  imposed  npon  him;  and 
when  he  has  utterly  disused  his  ferry,  and 
no  longer  performs  the  consideration,  what 
claim  can  he  have  in  equity  to  the  enforce- 
ment of  exclusive  rights?  Nay  more;  as 
from  disuse  of  the  ferry  he  can  make  no 
vrofit  from  it,  any  violation  of  his  fran- 
chise, if  it  be  injuria,  at  least  is  not  dam- 
num. Will  a  court  of  equity,  then,  which 
only  interferes  upon  the  principle  of  pre- 
venting irreparable  mischief,  interfere 
where  the    party    sustains  no    mischief    at 

all?     It  may,  indeed,   well  be  doubted, 
S30      whether  even  an  action  at  law  "could 

be  sustained  by  a  ferry  owner,  who 
had  abandoned  and  put  down  his  own  ferry. 
See  2  Rev,  Code,  ch.  237,  i  23,  24,  p.  260, 
It  may  well  be  questioned,  whether  dam- 
ages could  be  demanded  of  a  jury,  for  the 
illegal  use  of  that  which  the  party  himself 
would  not  use?  and  whether  an  action  for 
a  violation  of  the  franchise,  migtit  not  be  - 
successfully  defended  by  shewing  that  it 
was  disused  or  abandoned?  What  protita 
it  yields,  and  what  repair  it  is  in,  are 
proper  for  the  consideration  of    a  jury,  i 


I  shall  express  no  decided  < 
dissolving  the  Injunction,  I  am  willing  to 
do  it  without  prejudice  to  any  action  at 
law  the  company  may  be  advised  to  bring. 
2ndly,  The  case  of  the  appellees  is  not 
stronger  under  their  chartered  rights.  The 
bridge  company  have  no  exclusive  priv- 
ilege for  the  transportation  of  persons  or 
property  over  James  River  at  Cartersville. 
The  legislature  neither  gave  nor  contem- 
plated such  a  privilege.  For,  when  the 
law  passed,  Harrison's  ferry  was  in  full 
operation;  and  thus  it  is  clear,  that  the 
right  to  pass  the  river,  without  going  over 
the  bridge,  was  left  unimpaired,  to  all  the 
people  of  the  commonwealth.  There  was 
no  restraint  upon  the  erection  even  of  a 
new  ferry,  except  the  franchise  of  Harri- 
son. There  was  no  right  in  the  bridge 
company  to  prevent  any  person  from  ferry- 
ing the  river  whom  Harrison  would  permit 
to  do  so ;  they  might  even  have  received 
tolls,  if  he  chose  to  permit  them ;  for  the 
charter  of  the  bridge  company  Imposed  no 
restraint  upon  any  one.  Much  less  can 
we  imply  from  the  charter,  an  inhibition 
upon  one  or  more  pieighbouohvtQ'iu^e    in 
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buildiag  a  boat  for  the  transportation  of 
themaelvea,  their  families  and  property, 
without  charging  toll  to  anj  one.  It  can' 
□ot  be  dented,  I  think,  that  the  charter  of 
the  bridge  company  does  not  operate 
prevent    any    riparian  ownnr  front  passing 

on  his  horse  or  in    his    boat,    or    ar 
531       traveller     from    fording    "the    rive 
Nor  do  I  think,  that,  by  any  fair  coi 
struction,  even  a  ferry  owner    (whose  pri' 
ileges   are  certainly    more  extensive)  could 
gain3a3-    such  a  right,  or  even  the  rijcht  of 
transporting    vAthout    toll    those  who  may 
desire  to  pass    the    river.     His    rights    are 
sufficiently  guarantied  and  protected  by  the 
assurance,  that  self   interest   would   forbid 
any    person  from  setting   up  a    free    ferry, 
with  all  its  burdens  and  expenses,    to  his 
detriment.     Such    seems,  indeed,  to  be  the 
spirit  of  the  general  statute,    which  enacts 
a  penalty  of  twenty  dollars  for  each  offence 
of  transportation  for  reward,  but  not  other- 
wise.    Whether   any   other  recovery  can  be 
had  than  this,  which  is  given  by  the  stat- 
ute establishing  public   ferries,   may   be  a 
matter   of    grave    consideration ;    but,    be 
that    as  it  may,  it  would  seem  fairly  to  be 
inferred  from  the  clause  referred  to,    that 
transportation    without     reward,    waa    n 
designed  to  be   made   penal,  where  there 
no  evidence  of  fraudulent  intent  to  destroy 
the  franchise. 

From  this  view  of  the  rights  of  the  ap- 
pellees, whether  as  owners  of  the  ferry  oi 
of  the  bridge,  I  am  well  satisfied,  that,  in 
neither  character,  are  they  entitled  to  the 
aid  of  a  court  of  equity  against  the  appel- 
lants. No  toll  appears  to  have  been  taken, 
and  they  say  they  gave  orders  that  t 
should  be  demanded.  The  extent  of  the 
grievance  is,  that  a  fen  persons  in  th< 
neighbourhood  have  kept  a  boat  for  their 
own  convenience,  without  proof  of  anj 
design  to  put  down  the  bridge.  If  such  de- 
sign should  manifest  itself,  or  if  they  should 
demand  toll,  or  establish  a  free  ferry  for  all 
comers  and  goers,  it  will  be  competent  to 
the  bridge  company  to  institute  their  action 
at  law  to  try  the  right.  The  pretext  of 
going  into  equity  to  prevent  multiplicity 
of  actions  is  without  foundation ;  since 
there  will  be  need  of  as  many  suits  in 
equity  as  at  law,  to  put  a  stop  to  the  pro- 
ceeding; for  the  injunction  will  only  bind 
those  who  are    parties  to  the  suit. 

Decree  reversed,  and  injunction  dissolved. 


532  •Smith  v.  Waddill. 

Febraarv.  tMt,  Richmond. 
Milk  BDil  MIUduDS-Ad  Quod  DlDtnum    Inqu 
Snfllclency  ol."— S.  applies  la  \be  county  ci 


t  for 


au  a,a  quod  datunnm,  the  Inaulsltlon  found,  "ibat 
tbe  heallti  of  the  uelrbbonrH  would  t>e  Ichs  or  as 
little  aanoyed  as  it  was  pouilble  It  slinuld  be  by 
the  erection  of  any  dam:"'  upon  retnm  of  tlie 
Inquisition.  W,  opposed  tbe  sraac  of  leave,  obj^ct- 
Inc  that  tbe  luqulHltloD  wax  Insufflclent  and  de- 
fective Id  resard  to  (be  effect  ocron  bealtb.  and 


nqultltioti.— Tbe  principal 
>  CO  Hairs  T.  Oallabue.  « 
irUD,  !1  W.  Va.  IM.  See 
Is  and  Mllldama"  appended 
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IntlmaUne  that  If  that  objection  should  be  over- 
mled,  he  should  offer  testimony  on  tbat  point : 
Che  county  court  overruled  the  oblectlou  to  the 
Inqnlsltlou.  and  tben  refused  Co  hear  W.'s  tesU- 
mony,  and  cave  S.  leave  to  build  the  mill  and 
dam ;  W.  appealed  to  tbe  clrcnlt  superior  court, 
which  beard  the  testimoDV  he  had  to  offer,  bnt. 
wllhoal  flecldlne  upon  It.  held  that  tbe  Inquisition 
waa  InsufBclent  and  aefectlve,  reversed  tbe  order. 
directed  that  Lbe  Inquisition  shonid  be  quasbed. 
and  remanded  the  cause  to  the  conuty  court: 
upon  appeal  calceu  by  S.  to  this  courc  Heu>. 
I.  S«»e-S«w«-S«me-Smio.-That  tbe  Inquisltloii 
was  BOffloienl.  aod  the  clrcolt  snperior  coort 
erred  in  qaasblng  U,  bnt  the  county  court  also 
erred  iu  refasluff  to  bear  the  testimony  offered 
by  W.  and  so  (he  orders  of  both  conrt*  were 

».  Ssif  Ssi»>  Same  Cjnm  Revaodad.— That  the 
order  of  the  circuit  superior  court  shonid  be  re- 
versed with  costs,  and  lbe  cause  remanded  to 
tbat  court,  to  be  tbere  beard  and  decided  upon 
tbe  evidence  and  the  merits;  dissenUente 
TucKBB.  P.,  who  held,  that  tbe  cause  should  be 
remauded  to  tbe  circuit  superior  coart.  to  be 
ttaeuce  remanded  to  the  county  court  for  fur- 
ther proceedlucB  to  be  there  bad. 

Smith  applied  to  the  county  court  of 
Hanover  for  leave  to  build  a  water  grist 
mill  on  Ifataduquin  creek  in  that  county, 
and  a  dam  across  the  stream,  he  being  tbe 
owner  of  the  lands  on  both  sides  thereof 
above  and  below  the  place  where  he  pro- 
posed to  build  his  mill  and  dam.  The  court 
ordered  a  writ  of  ad  quod  damnum,  where- 
upon a  jury  was  regularly  summoned  by  the 
sheriff,  and  an  inquisition  returned,  find- 
ing "that  the  lands  of  no  individual  would 
be  overflowed  or  damaged,  either  above 
or  below,  by  the  erection  of  a 
533  'falling  dam  sufficient  to  hold  nine 
feet  of  water,  save  the  lands  of  Smith 
himself,  the  applicant;  that  the  water 
would  not  overflow  the  mansion  house  of 
any  proprietor,  or  the  offices,  curtilage  or 
garden  thereunto  immediately  belonging,  or 
orchards;  that  fish  of  passage,  and  ordinary 
'gation  would  not  be  obstructed  thereby ; 
and  that  the  health  of  the  neighbours  would 
be  leas  or  as  little  annoyed  by  the  stagna- 
of  the  waters  as  it  was  possible  it 
should  be  in  the  erection  of  any  dam." 
Upon  the  return  of  the  inquisition,  Waddill, 
owner  and  farmer,  residing  about  a 
nd  three  quarters  from  the  site  of 
the  proposed  mill,  appeared  and  was  ad- 
mitted defendant  tooppbae  the  application. 

At  the  hearing,  Waddill  objected  to  the 
grant  of  leave  to  Smith  to  build  the  mill 
and  dam,  on  the  ground,  that  the  finding 
of  the  inquisition  was  not  certainly  respon- 
sive to  the  inquiry  propounded  to  the  jury, 
touching  the  annoyance  to  the  health  of  the 

ighbours  from  the  stagnation  of  the 
waters  by  the  mill  dam,  if  erected;  and 
that  if  it  was  certainly  responsive  on  that 
point,  tbe  finding  was  in  substance  againat 
the  applicant.  And  Waddill's  counsel  at 
ed,  that  they  de- 
signed to  offer  testimony,  at  another  stage 
of  the  cause,  upon  the  question  whether  the 
health  of  the  neighbourhood  would  be 
affected  by  the  proposed  mill  pond ;  upon 
which  the  counsel  for  Smith  called  on  Wad- 
counsel  to  produce  their   testimony  at 
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once  ;  insisting:  that  they  ought  not  to  be 
allowed  to  trj  the  case  bj  piecemeal,  to 
take  the  chance  of  a  favourable  decision 
upon  their  objectiou  to  the  inquisition,  and 
if  thej  should  fail  in  that,  then  to  offer 
testimony  to  ahew  that  the  health  of  the 
neighbourhood  would  be  annojed  bj  the 
stagnation  of  the  waters  by  the  proposed 
dam.  Waddill's  counsel  said  they  relied 
on  the  inquisition  itself  as  conclusive 
against  Smith's  application    for  leave   to 

build  the  proposed  mill  and  dam;  as 
534      ascertaining,     "in      effect,     tHat    the 

stagnation  of  the  waters  in  the  mill 
potid  would  be  injurious  to  the  health  of 
the  neighbourhood:  and  they  insisted,  that 
they  could  not  be  required  to  offer  testi- 
mony in  support  of  the  finding  of  the  in- 
quisition.  The  court,  without  deciding 
whether  Waddill's  testimony  should  be 
then  adduced  or  not,  proceeded  to  hear  the 
objection  founded  on  the  inquisition,  and 
overruled  the  same.  And  then  Waddill's 
counsel  proposed  to  introduce  evidence  to 
shew,  that  the  health  of  the  neighbourhood 
would  be  annoyed  by  tbe  stagnation  of 
the  waters  in  the  mill  pond,  if  the  proposed 
dam  should  be  erected.  But  the  court  said 
it  had  already  decided  the  whole  case,  re- 
fused to  hear  the  evidence  offered,  and  gave 
Smith  leave  to  erect  his  mill  and  dam. 
Waddill  filed  a  bill  of  exceptions,  stating 
the  proceedings  at  the  hearing,  and  ap- 
pealed from  the  order  gfrantlng  Smith  leave 
to  erect  the  mill  and  dam,  to  the  circuit 
superior  court. 

In  the  circuit  superior  court,  the  testimony 
of  witnesses  was  admitted  and  heard;  but 
that  court  did  not  found  its  judgment  on  the 
testimony,  which,  therefore,  was  not  in- 
serted in  the  record.  It  held,  that  tbe  in- 
quisition was  insuBicient  and  defective, 
in  not  finding,  with  certainty,  whether 
the  health  of  the  neighbourhood  would  or 
would  not  be  injured  by  the  erection  of  the 
proposed  mill  and  dam;  and,  therefore,  it 
reversed  the  judgment,  directed  that  the 
writ  of  ad  quod  damnum  and  the  inquisi- 
tion should  be  quashed,  and  remanded  the 
case  to  the  county  court  for  further  proceed- 
iaga  on  Smith's  application.  To  which 
order,  this  court,  upon  the  petition  of 
Smith,  allowed  him  a  supersedeas. 

Lyons  and  R.  C.  Stanard,  for  the  plain- 
tiff in  error,  adverting  to  the  statute,  7 
Rev.  Code,  ch.  2a5,   {    1,    2.    3,   4,    5,*  in 
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sisted,   that  the   finding  of  tbe  inqui- 
sition   "touching     the  effect  of   the 
mill  pond  on  the  health  of  the  neigh- 
bourhood, was  well  enough.     All    that  was 
required  was,    that  the    inquisition    should 
find,  substantially,    that  the  health   of    the 
neighbourhood  would  not  be  injured.     Mayo 
V.  Turner,  1  Munf.  405.     And  this  was  sub- 
intially  found  by  the  inquisition   in  this 
le.     The   plain   meaning   of   the   finding 
was,  that  if  it  were  possible    that  any  mill 
pond  would    not   injure  the  health    of  the 
eighbourhood,  the  mill    poid    in  this  case 
ould  not. 

Tbe  jury  seemed  to  have  had  some  diffi- 
culty in  affirming,  that  there  could  be  any 
mill  pond  which  might  not  cause  disease 
the  neighbourhood;  but  they  declared 
r  belief,  that  the  proposed  mill  pond 
lid  do  as  little  mischief  of  the  kind  as 
any  mill  pond  could;  which  was,  in  effect, 
say  that  this  mill  pond  would  not  be  in- 
jurious, unless  it  should  be  held,  against 
all  experience,  that  every  mill  pond  must 
be  injurious  to  the  health  of  the  neighbour- 
hood, so  as  to  render  it  impossible,  under 
the  existing  laws,  to  build  any  mill 
and  *dam  upon  a  water  course,  since 
every  dam  must  more  or  less  stagnate 
the  waters  of  the  stream.  Surely,  upon  the 
finding  in  this  inquisition,  the  court  might 
well  hold  (in  the  language  of  the  statute) 
that  injury  to  the  health  of  the  nelgbtiour- 
hood  was  not  "like  to  ensue;"  in  which 
,  the  statute  authorized  the  court  to 
grant  the  leave  asked.  And  if  it  should 
turn  out,  that  the  jury  was  mistaken,  the 
statute  saved  to  any  party  who  should  be 
injured,  his  action  for  damages ;  which,  if 
there  should  be  any  real  grievance,  would 
be  an  effectual  remedy. 

R,  T.  Daniel  and  Scott,  for  the  defend* 
ant  in  error,  contended,  1.  that  it  ought 
to  have  appeared  by  the  inquisition,  dis- 
tinctly and  positively,  that  the  health  of 
the  neighbourhood  would  hot  be  annoyed 
by  the  stagnation  of  the  waters  in  the 
mill  pond.  The  health  of  others  ought  not 
to  be  in  the  least  degree  jeoparded  for  the 
profit  of  the  applicant.  Anciently,  when 
mills  were  scarce,  no  inquiry  was  directed 
as  to  the  effect  of  the  mill  pond  upon  the 
health  of  the  neighbours.  Act  of  1705,  ch. 
41;  3  Hen.  Stat,  at  Large,  401 ;  1748,  ch. 
26;  6  Id.  55.  But  afterwards,  when  the 
country  came  to  abound  with  mills,  the 
effect  of  the  stagnation  of  the  waters  in 
the  mill  pond  upon  health,  was  made  a  pri- 
mary object  of  inquiry.  1785,  ch.  82,  j 
1 ;  12  Id.  188.  And  all  our  subsequent  legis- 
lation manifested  the  same  care  to  provide 
against  the  possibility  of  such  mischief. 
'They  insisted,  that  leave  ought  not  to  be 
granted  to  erect  a  mill  dam,    if   there    was 
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no  Innaest,  and  no  opinion  or  ]ndeinent  o 
conrt  IhereiipUD.  shall  bar  any  public  p 
or  private  action,  which  conld  have  been  had  or 
maintained  if  this  act  had  never  been  made,  other 
than  prosecutions  and  actions  for  sach  Intarles  as 
were  actually  foreseen  and  estimated  npon  sach 
Inquest."— Note  In  Orlalual  Edition. 
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the    least  doubt,    whether  the   mill  would 

Kroduce  bo  cruel  a  grievance  as  ill  health 
1  the  neighbourhood.  The  inquisition  in 
this  case,  thej  said,  shewed  that  the  jurj 
had  doubts  upon  the  subject;  and  that  was 
enough  to  condemn  the  application  for  leave 
to  build  the  mill  and  dam.  But,  2.  they 
maintained,  that  the  county  court  clearlj 
erred  In  refusing  to  hear  parol  testimonj 
as  to  the  probable  effect  of  the  atagnattua 
of    ttie   waters   in    the  mill  poud  upon    the 

health  of  the  neighbours. 
537  *Iiyontf  replied,  as  to  the  last  point, 

that  the  county  court  did  not  refuse  to 
hear  the  evidence  as  in  itself  improper,  but 
because  the  party  would  not  offer  it  at  the 
proper  stage  of  the  proceedings,  but  de- 
signedly held  it  back  till  he  could  ^et  the 
judgment  of  the  court  upon  his  objection 
to  the  inquisition;  a  practice,  wbich,  if 
indulged,  would  have  enabled  the  party  to 
divide  the  questions  presented  by  the  case, 
and  to  have,  instead  of  one  judgment  on 
the  whole  case,  as  many  judgments  as  he 
could  raise  points. 

TUCKER,  P.  I  am  of  opinion,  that  the 
inquisition,  in  this  case,  tinda,  with  suEB- 
Cient  certainty,  that  the  health  of  the 
neighbourhood  will  not  be  annoyed  by  the 
erection  of  the  proposed  mill  dam.  In 
the  present  universal  conviction  of  the  del- 
eterious influence  of  the  stagnation  of 
water  in  mill  ponds,  it  is  probable  no 
L  could  concur  in  a  verdict,  de- 
;ire  and  absolute  freedom  from 
'  of  any  mill  pond  whatever, 
scarcely  probable,  that  such 
could  have  been  the  meaning  and 
tion  of  the  statute  itself.  So  to  interpret 
the  statute,  would  be  at  once  to  repeal  it; 
for  it  would  establish  a  condition  upon  the 
leave  to  build  a  mill,  that  would  be  impos- 
sible: and  thus,  one  of  the  daily  blessings 
of  life  would  t>e  denied,  from  the  idle  ap- 
prehension of  a  remote  and  often  only  a 
casual  injury.  We  should  be  denied  bread, 
for  fear  that,  in  some  season  or  other,  the 
means  which  give  it  to  us  might  bring  ill 
health.  This  could  not  be  a  judicious  inter- 
pretation of  the  statute,  even  if  its  own 
terms  did  not  negative  any  such  rigorous 
construction.  That  it  does  not,  howe 
require  the  absolute  impossibility  of 
noyance  to  health  to  be  affirmed,  appears 
from  the  language  of  the  5th  section,  that 
"if  none  of  these  injuries  are  like  to  ensue, 
the  court  shall  proceed  to  consider  whether, 
all  circumstances  weighed,  it  be  reasonable 
to  give  leave,  and  shall  give  or  not 
538  give  it  accordingly."  *It  is  only 
necessary,  that  the  court  should  be 
assured  by  the  inquisition,  or  otherwise, 
that  the  health  of  the  neighbours  is  not 
likely  to  be  annoyed.  This,  I  think,  is 
substantially  found  by  this  inquisition, 
which  declares  that  "it  will  be  less  or  as 
little  annoyed  aa  it  is  possible  to  be  in  the 
erection  of  any  dam." — This 
of  the  statute  is  the  less  objectionable, 
the  right  of  no  person  to  abate  the  nuisa 
(if  it  shall  be  one)  or  to  recover  damages 
for  injury  to  health,  will  be  barred  or 
impaired  by  the  inquisition  of  the  jury  or 
the  judgment  of  the  court.  For,  no  such 
injury  having  been  foreseen  and  estimated, 
a    prosecution  or  an  action  will  lie  for  any 


person  who  shall  sustain  detriment  from 
the  stagnant  water  in  the  mill  pond.  And 
thus,  while  the  convenience  of  the  public 
is  consulted  on  the  one  hand,  no  injustice 
is  done  to  individuals  on  the  other. 

The  county  court,  then,  rightly  overruled 
Waddill's  objection  to  the  inquisition  and 
refused  to  quash .  But  it  erred  in  refusing 
to  hear  the  testimony  he  offered.  The  cir- 
cuit superior  court  ought  for  that  error  to 
have  reversed  the  order  of  thecounty  court ; 
but  it  erred  in  quashing  the  inquisition  as 
insufficient  and  defective.  The  orders  of 
both  courts,  therefore,  must  be  reversed, 
and  the  cause  remanded  to  the  circuit  su- 
perior court,  to  be  sent  back  to  the  county 
court  for  further  proceedings. 

The  other  judges  concurred ;  and  an  order 
was  entered  to  the  following  effect — That 
the  circuit  superior  court,  though  right  in 
reversing  the  order  of  thecounty  court,  yet 
erred  in  quashing  the  inquisition;  there- 
fore, the  order  of  the  circuit  superior  court 
was  reversed  with  costs.  And  this  court 
proceeding  to  make  such  order  as  the  cir- 
cuit superior  court  ought  to  have  made, 
held,  that  the  county  court  rightly  refused 
to  quash  the  inquisition,  but  erred  in  re- 
fusing to  permit  the  introduction  of  the 
testimony  which  was  offered  by  Waddill; 
therefore,  the  order  of  the  county 
court  was  also  reversed  with  costs. 
S39  "And  it  was  ordered,  that  the  cause 
should  be  remanded  to  the  circuit 
superior  court,  to  be  thence  remanded  to 
the  county  court,  and  there  further  pro- 
ceeded in. 

Lyons  afterwards  moved,  that  the  order 
of  this  court  should  be  so  varied,  that  the 
cause  should  be  remanded  to  the  circuit 
superior  court,  to  be  there  fully  heard  and 
decided,  instead  of  directing  that  it  should 
be  remanded  from  thence  to  the  county 
court,  and  the  proceedings  resumed  in  that 

STANARD,  J.,  delivered  the  opinion  of 
the  court  upon  the  motion — That  the  former 
order  should  be  set  aside,  and  an  order  to 
the  following  effect  entered  in  lieu  thereof: 
That  the  inquisition  was  aufiicient,  and 
the  circuit  superior  court  erred  in  quash- 
ing it,  and  ought  to  have  proceeded  to  bear 
and  determine  the  case  upon  its  merits: 
That  the  county  court  erred  in  refusing  to 
hear  and  decide  upon  the  testimony,  offered 
by  Waddill,  to  shew  that  the  health  of  the 
neighbourhood  would  be  affected  by  the 
erection  of  the  mill  dam;  but,  as  the  ap- 
peal from  the  order  of  the  county  court 
carried  up  all  matters  of  law  and  of  fact 
'nvolved  in  the  case,  the  proper  mode  of 
correcting  that  error  of  the  county  court 
by  the  circuit  superior  court,  was  to  receive 
"  '  'all  other  proper  evidence  in  rela- 
tion to  all  matters  in  controversy,  and  to 
give  its  judgment  on  the  merits;  which,  it 
presumed,  would  have  been  the  courts 
le  circuit  superior  court,  if  it  had  de- 
cided (as  this  court  thought  it  ought)  that 
the  inquisition  was  sufBcient.  That,  there- 
fore, the  order  of  the  circuit  superior  court 
should  be  reversed  with  costs,  and  the  cause 
remanded  to  that  court,  for  a  new  hearing 
and  decision  there  upon  the  merits. 

TUCKER.  P.  I  cannot  concur  in  the 
proposition      to     set     aside     the     former 
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order,  and  to  enter  that  now  proposed. 

540  *I  am  of  opinion,  that  the  cause  must 
go  back  to  the  county  court   for  fur- 
ther proceedings,  and  that  we  cannot  direct 
it  to  be   retained    in    the   circuit   superior 

The  case  stands  thus:  Smith  applied  for 
leave  to  build  a  mill.  A  writ  of  ad  ijuod 
damnum  vras  issued,  and  an  inquisition 
was  found,  and  returned.  Waddill,  who 
opposed  the  application,  moved  to  quash  it, 
which  the  county  court  refused.  He  then 
offered  evidence  to  prove,  that  the  health 
of  the  neigrhbourhood  would  be  injured. 
The  court  would  not  permit  this  evidence 
to  be  introdnced;  and  he  excepted.  The 
court  then  proceeded  (without,  it  seemi, 
hearini;  any  evidence)  to  give  the  leave 
asked  for.  Waddill  appealed.  The  judge 
of  the  circuit  superior  court  reversed  the 
order  of  the  county  court,  not  for  its  re- 
fusal to  hear  the  evidence,  bnt  because  he 
considered  the  inquisition  defective.  And 
he  remanded  the  cause  to  the  county  court 
for  further  proceedings,  setting  aside  the 
former  proceedings  up  to  the  petition. 
This  court  has  decided,  that  he  erred,  and 
that  the  inquisition  was  sufficient.  But  it 
has  also  decided  that  the  refusal  of  the 
county  court  to  hear  evidence,  was  also 
erroneous ;  and  thus  the  orders  of  both 
courts  must  be  reversed. 

In  this  state  of  things,  I  am  of  opinion, 
that  the  cause  shonld  go  back  to  the  county 
court:  1st.  because  it  is  sufficiently  mani- 
fest, that  that  court  has  not  heard  the  case 
upon  evidence:  it  excluded  the  evidence, 
and  Waddill  excepted  to  that  exclusion:  and 
.  therefore,  the  circuit  superior  court,  in 
going  into  the  facts,  will  not  be  proceeding 
as  an  appellate  tribunal,  but  originally. 
2ndly,  Waddill  has  a  right  to  have  the 
judgment  of  the  county  court  upon  the 
facts,  that  tribunal  being  peculiarly  fitted 
to  judge,  from  all  the  circumstances, 
whether  it  is  advisable  to  grantor  to  refuse 
the  leave.  3rdly,  Thcstatute  requires,  that 
in  reversing  the  judgment  of  the  circuit 
superior   court,    we    shall    give    such 

541  judgment    as    that    'court  ought    to 
have  done;  which  is  easy  enough,  if 

we  have  only  to  correct  the  error  of  law 
npon  the  face  of  the  judgment ;  but  if  the 
circuit  superior  court  is  to  proceed  to  inves- 
tigate the  facts,  it  is  impossible  to  say, 
a  priori,  what  that  judgment  is  ultimately 
to  be  or  ought  to  be.  4thly,  Pursuing  the 
direction  of  the  statute,  the  judgment  to  be 
entered  mnst  be,  that  the  order  of  the 
county  court  be  reversed  with  costs;  and 
either  that  the  cause  should,  according  to 
the  usual  course  of  the  court,  be  sent  back 
to  the  court  which  committed  the  error 
•ought  to  be  corrected ;  or  it  mnst  be  sent 
for  further  proceedings  to  the  appellate 
court  (for  such  the  circuit  superior  court  is 
in  relation  to  this  matter,  though  it  is  em- 
powered to  examine  into  the  whole  canse 
de  novo).  Now  this,  I  think,  would  be  not 
only  an  anomaly,  but  it  would  produce 
difficulty  and  incong^ruity.  The  order  of 
the  county  court  would  be  now  reversed 
with  costs.  Suppose  the  circuit  superior 
court  goes  into  an  examination  of  the 
facts,  and  finds,  upon  that  enquiry,  that 
it  was  right  to  give  leave  to  build  the  mill 


then,  upon  the  whole  matter,  the  order  of 
the  county  court  is  right,  and  it  must  be 
affirmed  with  costs.  Here,  then,  the  same 
order  is  first  reversed  and  costs  adjudged  to 
Waddill;  and  then  it  is  affirmed  and  costs 
adjudged  to  Smith.  These  incongruities 
seem  to  me  unavoidable,  and  I  am  therefore 
unwilling  to  pursue  the  course  which  leads 
to  them.  To  avoid  these  consequences  (I 
presume)  the  order  is  presented  in  its 
present  form.  It  proceeds  upon  the  idea, 
that  the  circuit  superior  court  pronounced 
judgment  of  reversal  prematurely :  that 
there  should  have  been  no  reversal  for  the 
error  in  law,  until  the  matter  of  fact  had 
been  enquired  into.  But  this  mode  of 
proceeding  would  have  done  injustice  to 
Waddill.  The  county  court  would  not  hear 
his  evidence  on  the  merits.  He  excepted 
and  appealed.  Had  he  not  reason?  And 
— hether  upon  a  future  hearing  of  the  facts 

he  should  succeed  or  not,  ought  he  to 
542      pay   the   costs   of   an   appeal,  "taken 

for  the  purpose  of  procuring  a  fair 
hearing  which  had  been  denied  by  the 
county  court?  I  think  not.  Upon  a  super- 
sedeas or  appeal  from  an  error  in  law  in  a 
lill  case,  the  party  injured  is  entitled  to 
reversal  and  costs,  if  he  can  shew  error, 
although  upon  the  merits  the  case  may 
ultimately  be  decided  against  him.  I 
think,  therefore,  the  circuit  superior  court 
was  bound  to  reverse  the  order,  and  send 
the  cause  back  to  the  county  court;  and  if 
BO,  this  court  should  render  the  same 
judgment.  
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WUIs-DeUBiH-WlMa  Statute  «l  UBdtstlou  Deslns 
toRDD— Cue  at  Bar.— Testator  leads  tbree  alavei 
to  his  dauBliter  flnrlng  her  natural  life  aod  to  her 
beln  lawfully  beEOtten  of  her  body:  bat  abould 
bis  dauehter  or  her  hasband  dispose  of.  coDTey 
out  of  the  way.  conceal,  or  attempt  to  alienate 
the  nlavea.  then  ber  title  to  cease,  and  he  directs 
his  executors  to  talie  them  Into  i>oBsesHlan.  and 
after  her  decease  tbey  and  tbeir  lucrease  to  be 
divided  amoDB  her  children:  tbe  dauehter's 
busbaud  sells  one  of  tbe  slaTes:  tbe  testator's 
executors  are  apprised  of  the  sale,  but  fall  to  tabe 
the  slave  sold  into  tbeIr  possesslou,  or  to  brine 
any  actlou  to  recover  the  same;  the  dauBhter 
dies;  and  Ions  after  the  lapse  of  ttve  years  from 
tbe  date  of  the  sale,  bnt  vrllhin  Ore  years  after 
the  dauehter'sdeath.  berchlldreu  brine  detinue 
for  the  slave:  aud  the  only  question  beluK  from 
what  time  tbe  slatnle  of  limitations  besau  to  ran. 
HxLD.  ibe  right  of  the  cblldreu  accrued  upon  the 
death  of  their  mother,  and  so  the  statute  twgan 
to  run  agalDst  them  only  from  the  time  of  her 

SaB*-VaUdnr  ol  Coodltloa  Not  to  AHea-Case  at  Bar. 

— Note,  the  question  whether  thedanrhter  did  not 
take  an  absolute  estate,  exempt  from  tbe  condi- 
tion that  she  should  not  alien  as  beiue  repugnant 
and  void,  was  not  presented  by  the  record,  and 
therefore  uot  decided  by  the  conrl- 
Detinue  for  a  slave  named  John,  brought 
in  1S29,  by  Wesley  Duncan  and  Sarah 
543      his  wife,  William  Davidson  "and  Mary 
his  wife,    and    William    and    Henry 
Camden,    against    Wright,    in    the  circuit 
court    of   Nelson.     Pleas,    non  dettnet    and 
the  statute  of  limitations. 


11  LEIGH  VisoiNTA  Rbpobts,  Anitotaxsd. 

At  the  trial  of  the  Uaaes,  the  plaintiffB 
gave  in  evidence  the  Trill  of  Charles  BurruB, 
who  died  about  the  year  37%,  whereby  he 
bequeathed  ae  follows :  "I  lend  to  my 
daughter  Lucy  Camden,  my  negro  woman 
Sidney  and  her  child  Sarah  and  negro  boy 
John"  (this  boy  John  was  the  slave  in 
question)  "during  her  natural  life,  and  to 
her  heirs  lawfully  begotten  on  her  body; 
but  should  my  said  daughter  or  her  husband 
dispose  of,  convey  out  of  the  way,  conceal, 
or  attempt  to  alienate  the  negroes  afore- 
said, I  do  hereby  declare  her  title  to  cease, 
and  direct  my  executors  to  take  them  into 
possession ;  and  in  such  case,  after  her  de- 
cease, they  and  their  increase  to  be  divided 
among  her  children  if  any  living,  other- 
wise to  be  divided  among  my  children, 
Joseph,  &c."  Joseph  and  Charles  Burrus, 
executors  named  in  the  will,  took  probat  in 
January  1797.  And  the  plaintiffs  adduced 
evidence  to  prove,  that  Henry  Camden,  th 
'husband  of  the  legatee  Lucy  and  the] 
father,  about  the  year  1800  or  1801,  sold  the 
slave  John  to  one  Bryant,  under  whom  the 
defendant  claimed;  that  the  legatee  Lucy 
Camden  died  within  live  years  next  before 
the  commencement  of  this  suit;  that  the 
plaintiffs,  Sarah  Duncan,  Mary  Davidson, 
and  William  and  Henry  Camdsn,  were  her 
children;  and  that  they  were  infants  at 
the  time  of  the  sale  made  by  their  father  to 
Bryant.  And  then  the  defpudant  adduced 
evidence  on  his  part  to  prove,  that  the 
testator's  executors  Joseph  and  Charles 
Burrus  migrated  from  Virginia  about  the 
year  1807,  and  one  of  them,  Joseph,  died 
in  Tennessee  in  1823 ;  that  they  were  ap- 
prised of  the  sale  of  the  slave  John  by 
Henry  Camden,  the  husband  of  the  legatee 
Lucy,  to  Bryant,  before  they  left  Virginia ; 
and  that  the  purchase  money  of  the  slave 
was   not    paid    by  Bryant,  until   after    he 

had  had  an  interview  with  the  eipc- 
544      utors,    who  were  said   to  have  'made 

abjections  to  the  sale,  interposing 
their  claim  under  their  testator's  will. 
(There  was  no  proof  adduced  of  the  assent 
of  the  executors  to  the  legacy,  in  the  first 
instance;  but  the  plaintiffs'  claim  was  not 
resisted  on  that  ground,  and  the  court  con- 
sidered that  fact  as  admitted.)  Where- 
upon, the  defendant  moved  the  court  to 
instruct  the  jnry,  that  the  statute  of  limi- 
tations, which  he  relied  on  in  his  defence, 
began  to  run  from  the  date  of  the  sale  by 
Camden  the  husband  to  Bryant,  notwith- 
standing the  infancy  of  the  plaintiffs,  pro- 
vided it  should  be  proved  to  them,  that 
Camden  sold,  and  the  purchaser  Bryant 
claimed  under  the  sale,  the  absolute  estate 
in  the  slave,  that  such  sale  and  claim  were 
known  to  the  testator's  executors  before 
their  migration  from  Virginia,  and  that 
there  was  no  impediment  to  a  suit  by  the 
executors  before  they  left  the  state.  And 
the  court  gave  the  instruction  accordingly; 
to  which  the  plaintifis  excepted. 

Verdict  and  judgment  for  the  defendant. 
The  plaintiffs  applied  by  petition  to  this 
court,  for  a    supersedeas;    which   was  al- 

Garland,  for  the  plaintiffs  in  error,  main- 
tained, that,  upon  the  true  construction  of 
the  will  of  Charles  Burrus,  the  legal  title 
of  the  slave  in  question,  which  the  legatee 
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for  life  forfeited  by  the  alienation,  vested 
in  the  plaintiffs  at  the  death  of  their 
mother,  not  in  the  testator's  executors  in 
trust  for  them,  and  that  their  right  did  not 
accrue  until  their  mother's  death;  and  this 
action  having  been  brought  within  five 
years  after  her  death,  the  statute  of  limita- 
tions could  not  be  a  bar. 

Leigh,  contra,  said  the  plaintiffs  had  no 
title  at  all.  The  bequest  under  which  they 
claimed  was  so  framed,  that,  had  the  words 
been  applied  to  real  property,  they  would 
have  given  mrs.  Camden  an  estate  tail, 
tantamount  by  our  law  to  a  fee  simple,  and 
applied  to  personal  property,  they  gave 

545  her  the  absolute  estate;  and  'then  to 
this  absolute  estate  a  condition  subse- 
quent was  annexed,  that  neither  she  nor 
her  husband  should  alien  the  property,  but 
should  keep  it  constantly  in  actual  posses- 
sion. The  condition  was  repugnant  and 
void,  and  the  legatee  took  the  property 
exempt  from  the  restraint  upon  her  power 
of  alienation.  Co.  Litt.  223a.  [Tucker,  P. 
Whatever  there  may  be  in  that  point,  it 
does  not  appear  that  it  was  raised  in  the 
court  below,  and  it  is  not  presented  by 
the  record.}  Leigh  ag^reed  that  it  was  not; 
but,  he  said,  as  the  point  must  arise  upon 
the  will,  it  would  be  well  that  the  court 
should  intimate  its  opinion  upon  it  (as  un- 
der like  circumstances  it  had  often  done],, 
and  so  put  an  end  to  a  controversy,  the  ex- 
pense of  which  was  probably  equal  to  the 
present  value  of  the  subject.  But  suppos-. 
ing  the  bequest  effectual  according  to  the 
testator's  intent,  then  immediately  upon 
the  alienation  of  the  slaves,  the  legal  estate 
was  vested  in  the  executors ;  they  were  em- 
powered and  required  to  take  them  into  their 
possession ;  they  might  have  maintained 
an  action  for  them.  The  trust  on  which 
they  were  in  that  case  to  hold  them  was 
not  expressly  declared,  but  it  resulted  very 
plainly;  they  were  to  hold  them  in  trust 
for  mrs.  Camdeu  for  life,  and  after  her 
death  in  trust  for  her  children  to  be  divided 
among  them.  The  statute  of  limitations 
was  a  bar  to  any  action  the  executors  and 
trustees  could  have  brought  at  this  late 
day ;  and  it  was  equally  a  bar  to  the  claim 
of  the  cestuis  que  trust,  and   that   notwith- 

.tanding  their  infancy.  Wych  v.  East  In- 
dia Co..  3  P.   Wms.  309. 

TUCKER,  P.  The  only  question  is  as 
to  the  date  from  which  the  statute  of  limi- 
tations began  to  run.  The  question  of  title 
does  not  arise  upon  the  record.  As  the 
case  is  presented  to  us,  we  must  take  it 
that  mrs.  Camden  or  her  husband  had  no 
power  to  sell  the  slaves,  and  that  upon  the 
sale  her  title  ceased,  and  a  right  accrued 
to  the  executors  to    take    them    into 

546  possession  Muring    her   life.     It  still 
remains  to  decide,  whether  during  her 

life  the  legal  title  devolved  upon  her  chil- 
dren by  the  bequest,  or  whether  the  execu- 
tors were  trustees  for  them.  And  I  am  of 
opinion,  that  the  children  were  to  take 
nothing  until  after  the  decease  of  mrs. 
Camden,  at  which^ime  the  title  devolved 
upon  them,  and  not  till  then.  No  trust  of 
the  profits  between  the  date  of  the  sale  and 
mrs.  Camden's  death  is  declared  in  their 
favour.  It  is  not  necessary  to  decide, 
whether  the  profits  went  to  hef,  or  into  the 
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reatdnumof  tbe  testator's  estate:  tbey  could 
not,  Dnder  the  terma  of  this  will,  pass  to 
her  children.  The  children,  then,  had  no 
title  nntil  their  mother's  death,  and  the 
statute  consequently  nas  not  a  bar  to  this 
action,  brought  within  five  years  after  her 
death.  The  judg-ment  must,  of  course,  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  had,  upon  which  the  instruction  given 
by  the  court  is  not  to  be  repeated. 

The  other  judges  concurred.  Judgment 
reversed,  and  cause  remanded  for  a  new 
trial.  

£47       "Wilkins  v.  Qordon  &  Wife  &  Others. 

February.  1841,  Rlcbmood. 
OmiIsoI  Tnut-Dabt  Aicutaliicd-Duty  ol  Tniatea.*— 

Deed  of  trust  conveys  property  to  a  trnBtee.  In 
order  to  afcnre  paymeot  of  a  debt  "not  theo  as- 
certained bat  supposed  to  be  aboat  3000  dollars." 
and  of  anotber  debt  "not  tben  ascertalued  bac 
supposed  to  be  about  leoo  dollars:"  and  by  a  Bub- 
sequeol  deed  of  trust,  part  of  the  same  trust  sub- 

paymeat  oftbe  same  debt!<,  stallDE  Ibe  one  to  be 
"about  SOOO  dollars."  and  the  otber  "about  IBOO 
dollars."  witb  power  to  tbe  trustee  to  sell  tbe 
trust  subject,  aud  pay  tbe  debts  out  of  tbe  pro- 
ceeds: Held,  tbe  trustee  under  tbe  last  deed 
cannot  proceed  to  sell  tbe  traac  subject  till  tbe 
of  tbe  debts  actually  due  areascertalued 


•Deedsof  Trust— A^e— Doty  otTrutM.— Id  Spencer 

▼.  Lee,  10  W.  Va,  IBT,  1%  It  is  said:  "No  general 
principles  are  better  settled  tban.  tbat  a  trustee  la 
tbeaceptot  botb  parlies  and  mast  consult  Impar- 
tially Ibe  Interests  of  eacb.  Re  la  bound  to  brine 
tbe  property  to  sale  In  tbe  way,  whlcb  will  secure 
tbe  best  price,  and  to  accompllsb  tbls  be  Is  re- 
quired to  exercise  reaaooable  dlllsence  and  to 
observe  tbose  precautions,  whlcb  wcfuld  naturally 
1>e  observed  by  a  pradent  buslnessinau  lu  an  Im- 
portant business- trans  action.  It  Is  bis  dnty  to  see. 
tbat  no  encumbrance  or  clond  upon  the  title  or  any 
impediment  to  a  fair  sale  for  the  best  price  remains 
nnremoved.  He  Is  supposed  to  be  tbe  common 
friend  and  arentof  Imtb  parties  Impartial  and  dis- 
interested, wbose  duty  It  Is  to  act  Justly  and  dis- 
creetly towards  those  In  interest.  In  order  that  Ibe 
trustee  may  Cbusact.  a  court  of  equity  Is  always 
open  to  him.  when  the  amonut  due  by  the  deed  Is 
uncertain  or  Is  In  rood  faltb  disputed,  wben  any 
clond  rests  upon  tbe  title,  wben  a  reasonable  price 

IB  likely  to  be  accompanied  by  a.  sacrlSce  of  tbe 
property,  which  al  the  cost  of  some  delay  may  be 
obviated.  Rossett  v.  Pisher,  11  Gralc  KVi;  1  Tuck. 
Com.  B.  II.  p.  107:  I  Lom.  Die.  ISS:  Lane  v.  Tidball, 
Ollm.  IB2:  WilkiniT.  Gordoa,  11  Lrlgh  h«:  Uiller  r. 
Areyle's  Ei'r.  B  L.elsb  4M:  Quarles  v.  Lacy.  1  Munf, 
tSI;  Gay  v.  Hancock.  1  Rand.  "SZ:  Chowulnir  v,  Coi,  1 
Rand.SOfl;  S.  C.  3  LelBh  «M  (Taylor  v,  Chownlag): 
Olbson  V.  Jones.  5  Leleb  970:  Norman  v.  Bill,  i  Fat. 
*a.  B7B." 

See  also,  citing  tbe  principal  case  on  this  subject. 
foot-tv>tt  to  Qrinin  v.  Macaulay.  1  Qratt.  ITS:  Bank  v. 
Hupp,  lOOratt.  50:  Rossett  v.  Fiaher.  11  QratL  4W 
(see  noU) :  /oot-noM  to  Sburlz  v,  Johnson.  28  GratL 
SEiT:  /Dof'Mti  to  Hoean  v.Duke,  lOQratU  244:  Scbullz 
V.  HansbrouBb.  3S  Gratt.  (TV;  Muller  v.  Stooe.  81  Va. 
S8T.  «  S.  E.  Rep.  MS;  Morrtss  v.  Virginia  St.  Ins.  Co., 
eo  Va.  m.  18  S.  E.  Rep.  848:  Feamster  v.  Withrow.  » 
W.  Va.  KB:  Conrad  v.  Buck,  tl  W.  Va.  411 :  Hartman 
V.  Bvans.  18  W.  Va.  sn.  18  S.  E.  Rep.  814. 


St  WiFH  &  OreBHS.  54T-S48 

Same- SaBC-Same,— Where  a  debt  sef  nred  by  a 
deed  o(  trust  appears  by  the  deed  to  be  of  unas- 
certained amount,  either  parly  may  resort  to  a 
court  of  chancery  to  have  tbe  amount  ascertained 
by  accounts  taken  under  Its  direction,  and  all 
accounts  aOec ting  the  amount  of  the  debt  oagbt 
lobe  directed;  and  tbe  trustee  cannot  proceed  to 
sell  tbe  trust  subject  until  tbe  debts  are  setUed 
and  ascertained. 

Janes  Corbin  died  intestate  and  without 
issue  in  1834,  leaving  a   amatl   renl   estate 
and    personal   of   much  greater  value.     His 
distributees  were  his  widow  Marj,  who  was 
entitled   to  half  of  hia  personal  estate,  and 
his  mother  Daphne  West,    and   his    natural 
brothers  on  the  mother's  side,  Austin  Peaj, 
Benjamin    Hnrd,    and    Corbin    Lane,    who 
were  each  entitled  to  a  fourth   of  the  other 
half.     Mary,    the   widow   of  Jaraea  Corbin, 
took    administration     of     his     estate;   and 
James  Wilkins   and  Gulletmus  Smith  were 
tT   sureties    in   her   administration   bond. 
Corbin  Lane  also  died  intestate  and  with- 
it  issue.     Hia  distributees  were  his  widow 
Mary,  who    afterwards   married   Grandison 
Boyd,  and    who  was  entitled  to  one  half  of 
hia  personal  estate,  and  hia  mother  Daphne 
West  and  his  natural  brothers  Austin  Peay 
and  Benjamin  Herd,  who  were  each  entitled 
to    a    third      of    the    other    half.       James 
Wilkins    took    administration    of    his 
'8      "estate,  and  Gulielmus  Smith  was  his 

surety  in  his  administration  bond. 
Mary,  the  widow  and  administratrix  of 
the  first  named  decedent  James  Corbin,  be- 
ing about  to  remove  to  the  state  of  Ohio, 
and  having  an  unsettled  account  with  James 
Wilkins,  who,  it  seemed,  had  been  her 
agent  or  assistant  in  the  administration  of 
her  intestate's  estate,  she  and  Wilkins,  iti 
April  1836,  got  mr.  Barton  (the  well  known 
commisaioner  of  the  court  of  chancery  at 
Fredericksburg)  to  settle  their  accounts  for 
them;  and  upon  that  settlement,  she  was 
fonnd  indebted  to  him,  from  800  to  1100  dol- 
lars. Whatever  the  balance  was,  she  paid 
it  immediately,  by  a  transfer  to  Wilkins  of 
bank  stock  and  some  other  funds.  At  or 
about  the  same  time,  she  pnt  into  Wllkins's 
hands  twenty-five  other  shares  of  bank 
stock  which  she  atill  owned,  and  some  other 
effects,  authorized  him  to  sell  the  bank  stock 
and  effects  for  her,  and  appointed  him  her 
agent  to  collect  the  rents  of  a  small  real 
estate  she  held  in  Fredericksburg.  She  then 
removed  to  Ohio,  and  shortly  after  married 
Andrew  Gordon. 

Wilkins  sold  the  twenty-five  'shares  of 
bank  stock  ;  but  he  did  not  remit  the  whole 
proceeds  thereof  to  Gordon  and  wife:  he 
remained  their  debtor  for  probably  much 
the  greater  part  thereof.  In  1838,  they 
constituted  Barton  their  agent  to  settle 
Wilkins's  accounts,  and  to  collect  the  bal- 
ance due  to  them.  His  effects  to  bring 
about  a  settlement  of  the  accounts  were  in- 
effectual;  and  they  were  not  settled.  Bnt 
in  November  1838,  Wilkins  requested  Barton 
to  draw  a  deed  of  trust,  mortgaging  his 
property  for  the  benefit  .of  his  creditors, 
and  for  the  indemnification  of  Gulielmus 
Smith,  his  surety  for  the  due  administra- 
tion of  Corbin  Lane's  entate,  and  provid- 
ing (among  other  specified  debts)  for  the 
debt  he  owed  Gordon  and  wife,  and  for  the 
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debt   which    as   administrator   of  Lane  he 
owed  to  hiB  distributees. 

549  *Bj  thia  deed,    dated    the  7th  No- 
vember    1S3S, — reciting    that    James 

Wilkins  "was  justly   indebted   to    Andrew 
Gordon  and   Marj  his  wife,    in  their  indi- 
vidual characters  and   as   administrators  of 
James  Corbin,  in  a  sum  not  then  ascertained 
but  supposed  to  be   about  2000  dollars,  and 
to  Mary  Boyd,    Daphne    West,  Austin  Peaj 
and  Benjamin  Hord,  as  distributees  of  Cor- 
bin   Lane,    in    a    sum   not   ascertained  but 
snpposed  to  be   about  1800  dollars,"  and 
sundry    other    creditors    therein    named 
certain  specified   snms,— Wilkins    convey 
and  assigned  to  Isaac  Gary,  divers  lots 
or  near  the   town    of  Fredericksburg,  sot 
lands  in  Randolph  county,    four  horses  and 
other  chattels,  and   certain   debts  stated  in 
a  schedule  annexed ;  upon  trust,   that  Gary 
should  permit  Wilkins  to  hold  possession  of 
the    land    and    other    property    {except  the 
debts    assigned)    and    to    take   the   profits, 
until  default  should  be  made  by  him  in  the 
payment  of  the  debts  due  to  the    creditors, 

the  same  being  accurately  ascertained,  and 
payment  thereof  demanded"  either  of 
Wilkins  or  of  Gary  the  trustee;  and  that 
upon  such  default  of  payment,  and  upon 
the  request  of  the  creditors,  or  a  majority 
of  them,  the  trustee  should  sell  the  trust 
subject,  real  and  personal,  at  auction,  foi 
cash,  and  out  of  the  proceeds,  pay  the  debti 
In  the  deed  mentioned,  and  then  any  other 
debts  due  from  Wilklna  to  other  creditors, 
and  the  surplus,  if  any,  to  Wilkins. 

James  Wilkins,  the  mortgagor,  was  after- 
wards taken  in  execution  by  the  sergeant 
of  EVedericksburg  for  debts  due  to  other 
creditors;  and  thereupon,  be  took  the  ben- 
efit of  the  statute  for  relief  of  insolvent 
debtors;  surrendering  to  the  sergeant  all 
his  effects,  and  inter  alia  his  equity  of  re- 
demption in  the  property,  real  and  personal, 
mortgaged  by  the  deed  of  trust  of  the  7th 
November  1^.  The  sergeant  made  sale  of 
all  the  effects  mentioned  in  the  schedule  and 
surrendered  by  the  insolvent;  John  Wilkins 
(the  son  of  James)  became  the  purchaser; 
and  the   sergeant   conveyed    and    as- 

550  signed  *the    effects  to   him,    by  deed 
dated  the  20th  March  1S39. 

Gary,  the  trustee  in  the  deed  of  trust  of 
the  7th  November  1^38,  sold  to  the  same 
John  Wilkins,  all  the  real  estate  thereby 
conveyed  to  him  in  trust,  the  aggregate  of 
the  purchase  money  being  3725  dollars ;  and 
he  conveyed  the  same  to  him,  by  deed  dated 
the  20th  August  1839.  But  John  Wilkins, 
in  fact,  paid  no  part  of  the  purchase  money. 
All  the  other  debts  secured  by  that  deed  of 
trust,  except  the  debts  due  to  Gordon  and 
wife  and  the  distributees  of  Lane,  had  been 

Then,  by  deed  dated  the  same  20th  Au- 
gust 1839,— reciting,  that  John  Wilkins 
stood  indebted  to  Gordon  and  wife  "in  and 
about  the  sum  of  2000  dollars,"  and  to 
Austin  Peaj  in  his  own  right  and  as  as- 
signee of  Boyd  and  wife,  Daphne  West  and 
Benjamin  Hord,  as  distributees  of  Gorbin 
Lane  deceased,  "in  and  about  the  sum  of 
1800  dollars,"  with  interest  on  both  debts 
from  the  7th  November  1838,— John  Wilkins, 
in  order  to  secure  payment  of  those  debts, 
conveyed    to   Barton  (the  agent  of  Gordon 


and  wife)  all  the  real  estate  which  was 
comprised  in  the  deed  of  trust  of  the  7th 
November  1838,  and  which  had  been  sold 
and  conveyed  by  the  trustee  Gary  to  John 
Wilkins,  as  before  mentioned ;  upon  trust, 
that  Barton  should  permit  him  to  remain 
in  possession  and  enjoyment  of  the  profits 
of  the  premises,  until  default  should  t>e 
made  in  the  payment  of  the  debts,  or  of 
either  of  them,  or  of  any  part  thereof,  and 
the  interest  upon  the  same;  and  that  upon 
such  default  being  made,  and  upon  request 
of  the  creditors,  or  of  either  of  them.  Barton 
should  advertise  and  sell  the  premises,  or 
so  much  thereof  as  should  be  necessary  for 
the  purpose,  at  public  auction,  for  cash; 
and  out  of  the  proceeds,  should  first  defray 
the  expenses  attending  the  execution  of  the 
trust,  and  then  pay  the  debts  above  men- 
tioned, with  interest,  "or  such  part  thereof 
as  might  be  due,"   and  the  surplus,  if  any, 

to  John  Wilkins  or  his  assigns. 
551  'Barton,  the  trustee  in  the  last  men- 

tioned deed  of  trust,  advertised  the 
trust  subject  for  sale  on  the  31st  July  18*0, 
to  satisfy  the  debts  therein  mentioned  and 
secured,  without  specifying  in  the  adver- 
tisement, the  amounts  of  the  respective 
debts  then  due. 

Upon  this,  John  Wilkins  exhibited  a  bill 
in  chancery  In  the  circuit  superior  court  of 
Spotsylvania,  against  Gordon  and  wife, 
and  Austin  Peay  in  his  own  right  and  as 
administrator  of  Daphne  West,  Boyd  and 
wife,  dnd  Benjamin  Hord,  distributees  of 
Corbin  Lane,  Gulielmns  Smith  the  surety 
of  James  Wilkins  for  his  administration  of 
Lane's  estate,  Cary  the  trustee  in  the  first, 
and  Barton  the  trustee  in  the  last,  of  the 
deeds  of  trust  above  mentioned;  wherein, 
after  setting  forth  the  several  conveyances, 
he  alleged,  that  as  to  the  debt  therein  men- 
tioned to  be  due  and  intended  to  be  secured 
to  the  distributees  of  Lane,  it  had  been  as- 
certained, and  acknowledged  by  those 
creditors  themselves,  that  that  debt,  instead 
of  being  1800  dottars,  did  not  exceed  750 
dollars.  That  the  accounts  between  Gordon 
and  wife  and  James  Wilkins  had  never  been 
settled,  and  so  the  true  amount  due  from 
the  latter  to  the  former  was  yet  uncertain, 
and  it  was  in  fact  much  less  than  2000  dol- 
lars, the  sum  mentioned  in  the  deeds  of 
trust.  That  since  the  deed  of  trust  of  the 
7th  November  1638  was  executed,  James 
Wilkins  had  paid  many  sums  of  money  to 
or  for  Gordon  and  wife,  which  ought  to  be 
credited  to  him.  That  the  accounts  of  mrs. 
Gordon's  administration  of  her  first  hus- 
band James  Gorbin's  estate  had  never  been 
settled  and  closed ;  balances  were  still  due 
to  the  distributees  of  that  intestate,  and, 
among  the  rest,  to  the  estate  of  Corbin 
Lane;  and  James  Wilkins  as  Lane's  ad- 
ministrator, was  entitled  to  the  balance  due 
Lane's  estate,  for  which  he  would  be  ac- 
countable to  Lane's  distributees.  That 
James  Wilkins  being  mrs.  Gordon's  surety 
for  the  due  administration  of  Janes 
Gorbin's  estate,  was  entitled  *to  have 
her  accounts  of  administration  thereof 
settled  and  closed,  before  his  property 
should  be  sold  to  pay  the  alleged  debt  to 
her,  since  he  might  be  made  liable  as  her 
surety  for  whatever  debts  she  might  owe  to 
her  intestate's  distributees.     And  that  the 
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twenty-five  shares  of  bank  stock,  and  the 
other  efi^ecta,  which  she  put  into  hia  hands 
when  she  went  to  Ohio,  waa  received  bj 
him  as  accuritj  for  advancea  already  made 
and  afterwards  to  be  made  bj  him  to  oi  ' 
faer,  and  aa  an  indemnification  to 
ag-ainat  loss  by  reason  of  his  suretyship  for 
the  due  adntnistratioo  of  her  lirst  hus' 
band's  estate.  Therefore,  the  bill  prayed, 
that  the  claims  mentioned  in  the  deeds  of 
trust  should  be  adjusted  and  aacertained  by 
proper  accounts  to  be  settled  under  the  di- 
rection of  the  court,  and  that,  in  the  mean 
time,  the  trustee  Barton  should  be  enjoined 
from  sellinf;  the  trust  subject ;  and  general 
relief. 

The  injunction  was  awarded. 

Gulielmus  Smith  answered,  and  insisted 
on  theprompt  execution  of  the  deed  of  trust, 
upon  which  his  indemnification  depended, 
sine-  his  principal  James  Wilbins  was  in- 
solvent. 

The  answer  of  Anstin  Feay  in  his  own 
rif^ht  and  as  administrator  of  Daphne  West 
and  of  Benjamin  Hord  stated,  that  H-^rd 
had  received  all  that  he  was  entitled  to  as 
a  distributee  of  Corbin  X.ane,  and  Mary 
Boyd  had  received  more  than  she  was  en- 
titled to,  and  had,  moreover,  bj  deed  re- 
corded, assigned  to  Peay  all  her  claim  as 
one  of  Lane's  distributees.  That  in  1S39, 
the  accounts  of  James  Wilkins  as  adminia- 
trator  of  Lane  were  settled,  or  rather  a 
compromise  was  made  in  respect  thereto, 
between  him  and  Peay;  upon  which  all 
credits  claimed  by  Wilkins  for  payments  to 
the  distributees  were  allowed  him,  and  it 
was  agreed  that  he  should  pay  Peay  750 
dollars;  Wilkins  promised  prompt  payment 
of  that  sum  to  him;  and  upon  the  faith  of 
that  promise  Peay  agreed  to  accept  it 
553  in  full  satisfaction ;  *but  Wilkins  had 
never  paid  it;  Peay,  therefore,  in- 
sisted that  the  trust  subject  should  be  pres- 
ently sold  in  order  to  pay  him  that  balance. 
And  that  mrs.  Gordon's  accounts  of  admin- 
istration of  James  Corbin's  estate  had  been 
settled  ;  she  had  accounted  for  all  the  assets 
that  had  come  to  her  hands,  and  had  paid 
and  distributed  the  whole  aurplua  of  that 
estate  to  the'  distributees,  and  amonfi:  the 
rest  to  James  Wilkins  the  administrator  of 
Lane;  except  a  small  balance  which  had 
been  left  in  her  hands  to  pay  a  debt  due 
from  the  estate;  and  these  defendants  ex- 
onerated Gordon  and  wife  f'om  all  demands 
on  that  account. 

Gordon  and  wife,  in  their  answer,  stated 
that  at  the  time  the  deed  of  trust  of  the  7th 
November  1838  was  executed  by  James 
Wilkins,  it  appeared  by  his  own  vouchers  ex- 
hibited to  their  agent  Barton,  that  he  owed 
them  something  more  than  2000  dollars; 
and  as  he  had,  on  various  pretexts,  avoided 
a  full  settlement  of  hia  account,  that  sum 
waa  inserted  in  the  deed  of  trust  as  being 
the  least  amount  due  to  them  ;  and  he  had 
never  aince  paid  them  any  thing.  That 
the  twenty-live  ahares  of  bank  stock,  and 
the  other  efTecCs,  which  mrs.  Gordon  put 
into  the  hands  of  James  Wilkins  when  she 
removed  to  Ohio  in  1836,  were,  as  he  well 
Icnew,  her  own  property ;  she  empowered 
him  to  sell  the  stock  and  the  other  effects, 
and  also  to  collect  the  rents  of  her  real 
estate  in    Fredericksburg;  and    he  was   to 


account  for  and  remit  the  proceeds  of  sale 
of  the  stock  and  the  other  effects,  and  the 
rents,  to  her.  That  the  property  was  not 
put  into  his  hands  as  a  security  or  indem- 
nification for  any  purpose  whatever.  That 
she  had  paid  him  alt  that  she  owed  him,  or 
that  he  claimed,  before  she  left  Virginia. 
That  it  was  true  her  accounts  of  adminis- 
tration of  James  Corbin's  estate  had  not 
been  finally  settled,  but  she  had  rendered  an 
account  of  all  the  assets  which  had  come  to 
her  hands,  and  distributed  the  surplus  to 
and  among  all  the  distributees  to  their 

554  satisfaction,    'except     a     small   sum 
which  they  had  agreed  should  be  left 

in  her  hands  to  meet  a  claim  against  the 
estate  for  which  a  suit  was  then  pending; 
and  thus  the  state  of  her  administration 
accounts  furnished  no  pretext  for  delaying 
the  payment  of  the  debt  which  James 
Wilkins  owed  her. 

It  appeared,  that  mrs.  Gordon's  accounts 
of  administration  of  James  Corbin's  estate 
had  been  settled,  and  the  surplus  (except 
SCO  dollars,  left  in  her  hands  by  agreement 
of  the  parties  to  meet  claims  asserted 
against  the  estate)  had  been  distributed, 
under  a  decree  of  the  hustings  court  of 
Fredericksburg ;  in  which  distribution 
thirty-six  shares  of  bank  stock  were  as- 
signed to  her  for  her  distributive  share. 
There  remained  to  be  distributed,  so  much 
of  the  500  dollars  as  should  not  be  abuorbed 
by  the  outstanding  debts  of  the  estate,  and 
James  Corbin's  share  of  the  estate  of  James 
Ross,  then  in  the   hands  of  Koss's  admin- 

The  deposition  of  mr.  Barton,  the  trustee, 
was  taken  and  filed.  He  stated,  that  be- 
fore mrs.  Gordon  went  to  Ohio,  he  in  April 
1836,  settled  the  accounts  between  her  and 
James  Wilkins,  at  their  request;  that  upon 
that  settlement,  Wilkins  exhibited  an  ac- 
count against  mrs.  Gordon,  consisting 
partly  of  a  balance  which  he  claimed  for 
advances  made  to  her,  and  partly  of  debts 
he  had  paid  or  assumed  to  pay  for  her, 
amounting  in  the  aggregate,  according  to 
his  recollection,'- to  between  800  and  1100 
dollars ;  that  the  whole  of  Wilklns's  account 
(including  all  the  claims,  as  they  both 
stated,  which  he  had  against  her,  for  ad- 
vances made  and  debts  paid  or  assumed  by 
him  for  her)  was  then  paid  by  her  to  him, 
by  a  transfer  of  seven  shares  of  bank  stock 
and  from  other  resources.  That  mrs.  Gor- 
don had  then  twenty-five  shares  of  bank 
stock  remaining,  which  she  put  into  Wil- 
klns's hands,  as  he  had  acknawledged;  and 
she  also  anthoriied  him  to  collect  her  rents 
in  Fredericksburg;  that  in  1838,  Gordon 
and  wife  (not  being  able,  as  they  al- 

555  leged,  to  get  any  'account  from 
Wilkins  of  the  bank  stock,  its  div- 
idends or  proceeds,  and  of  the  other  property 
she  left  in  his  hands,  and  of  the  rents)  sent 
an  agent  to  Virginia  to  procure  a  settle- 
ment of  the  accounts;  this  the  agent  could 
not  affect,  but  Wilkins  paid  him  500  dollars ; 
and  then  the  agent  employed  Barton  to 
settle  the  account,  and  collect  the  balance: 
that  after  various  ineffectual  efforts  to  bring 
about  a  settlement,  Wilkins  called  upon 
him  in  November  1838,  and  requested  him 
to  draw  a  deed  of  trust  for  the  benefit  of 
his  creditors,  and,  at  his  instance,  the  debts 
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due  from  him  to  Gordon  and  wife,  and  to 
the  distributees  of  Corbin  L,ane>  were  pro- 
vided for  in  the  deed:  that,  in  estimating' 
the  debt  iJue  to  Gordon  and  wife.  Barton 
charged  Wilkins  with  the  twenty  shares  of 
bank  stock  at  112  dollars  per  share  (the 
actual  value)  with  the  dividends  thereof  for 
July  1836  which  he  had  received,  and  inter- 
est on  the  value  of  the  stock  sold,  and  with 
72  dollars  which  he  admitted  he  had  received 
for  rentsi  and  he  credited  him  for  the  500 
dollars  paid  to  the  agent  of  Gordon  and 
wife,  and  with  the  whole  of  his  charges 
against  them  not  included  in  the  previous 
settlement  with  mrs.  Gordon  in  1836,  that 
were  sustained  by  any  evidence,  and  some 
that  were  not,  but  that  Wilkins  said  he 
could  prove:  that  the  result  was,  fiat 
Wilkins  was  found  to  one  Gordon  and  wife 
a  balance  of  above  2100  dollars ;  but  Wilkins 
stating  that  he  had  other  accounts  and 
vouchers  to  produce,  which  (according  to 
Barton's  recollection)  he  supposed  would 
leave  only  3000  dollars,  the  balance  was 
stated  at  about  that  sum ;  and  though  Barton 
at  the  time  believed  that  more  was  due  to 
Gordon  and  wife,  he  agreed  that  the  debt 
should  be  stated  as  of  that  amount  in  the 
deed :  that  after  Barton  had  resolved  to  ex- 
ecute the  deed  of  trust,  Wilkins  for  the  first 
time  began  to  talk  of  setoffs  against  the 
claim  of  Gordon  and  wife;  Barton  urged 
him  to  exhibit  them,  and  go  into  a  settle- 
ment; offered  to  go  over  the  whole 
556  account  with  "Wilkina's  counsel;  and 
promised  to  allow  bim  every  credit 
that  he  could  prove,  or  that  was  even  plau- 
sible; but  all  was  rejected;  Wilkins  admit- 
ting, that  he  could  not  prove  his  account, 
and  that  all  must  rest  on  the  admissions  of 
Gordon  and  wife,  who  he  insisted  should 
come  from  Ohio,  where  they  resided,  to 
hear  bis  explanations:  and  that  under  these 
circumstances  Barton  proceeded  to  advertise 
the  property  for  sale  under  the  deed  of  trust 
of  August  1839. 

There  was  an  ex  parte  affidavit  filed,  to 
prove  that  Wilkins.  in  June  1840,  sent  an 
account  to  Gordon  and  wife,  wherein  there 
were  numerous  charges  for  moneys  sent 
them,  or  paid  for  them,  subsequently  to 
April  1836. 

Upon  this  state  of  the  pleadings  and 
proofs,  the  circuit  superior  court  dissolved 
the  injunction  that  had  been  awarded  to 
stay  proceedings  under  the  deed  of  trust  of 
August  1839;  as  to  the  defendants  Gordon 
and  wife,  for  2000  dollars  with  interest  from 
the  7th  November  1838;  and  as  to  the  de- 
fendants Peay  and  Hord,  for  750  dollars 
with  interest  from  the  ISth  October  1839, 
upon  the  last  named  defendants  giving  the 
usual  refunding  bond  to  James  Wilkins  ad- 
ministrator of  Corbin  Lane,  to  indemnify 
him  against  debts  of  his  intestate  outstand- 
ing and  unforeseen. 

From  this  decree,  the  plaintiff  applied  by 
petition  to  this  court,  for  an  appeal;  which 
was  allowed. 

Patton.  for  appellants. 

R.  C.  Stanard   and    Lyons,  for  appellees. 

TUCKER.  P.  Jt  was  said  by  this  court 
in  the  case  of  Lane  v.  Tidball,  Gilm.  130, 
that  a  trustee,  in  the  exercise  of  his  duty 
as  an  impartial  agent  of  both  parties,  may 
apply    to    a    court    of   equity   to  adjust  the 


actual  sum  which  is  to  be  raised  bj  the 
sale,  and  that  if  he  should  fail  to  do  so, 
the  party  injured  by  his  default  has  an  un- 
questionable right  to  do  it.  This, 
557  indeed,  would  •seem  to  be  an  axiom 
in  the  law.  Until  the  amount  of  the 
creditor's  demand  is  adjusted,  he  cannot 
resort  to  compulsory  means  to  enforce  the 
payment.  Even  the  judgments  of  a  court 
of  justice  have  no  validity,  and  can  be  en- 
forced by  no  execution,  where  they  leave 
the  amount  of  the  demand  uncertain,  and 
depending  for  ascertainment  upon  subse- 
quent adjustment.  A  fortiori,  these  judg- 
ment bonds,  as  they  have  been  not  unaptly 
called,  to  which,  when  the  debt  is  certain, 
we  have  given,  perhaps  unwisely,  the  force 
of  judgments,  ought  not  to  be  regarded  in 
that  light,  where  they  do  not  fix,  distinctly 
and  de^nitety,  the  amount  of  the  demand. 
In  all  such  cases,  the  deed  of  trust  has  but 
the  effect  of  a  mortgage.  It  secures  the 
debt  indeed,  but  it  vests  no  power  in  the 
creditor,  or  in  his  trustee,  to  enforce  pay- 
ment, except  through  the  agency  of  the 
courts,  unless  the  amount  be  voluntarily 
adjusted  by  the  agreement  of  the  parties. 
However  unreasonable  the  debtor  may  be 
in  refusing  to  settle,  his  vexations  and 
litigious  spirit  can  yet  give  no  right  to  the 
creditor  to  take  the  law  into  his  own  hands, 
by  proceeding  to  execute  the  trust.  It  is 
his  duty  to  seek  from  the  tribunals  of  jus- 
tice, the  settlement  of  his  accounts;  and 
when  that  has  been  effected  the  enforce- 
ment of  the  trust  will  become  lawful,  but 
not  till  then. 

The  present  case  comes  fully,  I  think, 
within  the  influence  of  these  principles.  It 
Is  very  clear,  that  the  deed  of  trust  of  No- 
vember 1838  was  given  without  definitively 
fixing  the  amount  of  the  demand.  It  does 
not  appear,  that  there  was  any  adjustment 
of  it  between  the  dates  of  the  first  and  the 
second  deed  of  trust  of  August  1839.  And 
the  latter  deed,  though  not  in  terms  so 
strong  as  the  former,  speaks  of  the  debt  to 
mrs.  Gordon  as  "in  and  about  2000  dol- 
lars;" and  that  to  Lane's  distributees  as 
"in  and  about  1800  dollars;"  still  leaving 
uncertain  the  actual  amounts  due.  The 
last  has  been  confessedly  reduced  to 
SSe  750  dollars.  And  thus  we  "have  an 
evidence  how  tittle  confidence  is  to 
be  placed  in  the  expressions  "in  and 
about,"  as  fixing  the  true  amount  of  the 
demand.  Moreover,  long  since  the  deed  of 
August  1639  the  parties  say  they  were  will- 
ing to  go  into  a  full  account,  and  to  allow 
any  offsets  which  could  be  proved;  thus 
sufficiently  admitting  that  there  was  noth- 
ing definite  as  to  the  amount  of  debt,  in 
the  deed  of  trust.  They  allege,  indeed, 
that  Wilkins  prevaricated,  and  very  prob- 
ably he  did;  but  this,  though  good  cause 
for  suing  him,  was  no  justification  of  an 
attempt  to  sell  the  trust  subject,  without  an 
appeal  to  the  tribunals  of  justice  to  compel 
a  settlement.  There  was,  then,  ample 
ground  for  the  injunction  ;  and  as  the  state 
of  the  case  is  not  changed  materially  since 
filing  the  bill,  and  as  the  accounts  are  still 
in  the  same  state  of  uncertainty  as  before, 
I  think  the  injunction  was  improperly  dis- 
solved. Accounts  ought  to  have  been  di- 
rected   embracing    not    only   the   accounts 
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between  Wilkins  and  Gordon  &  wife,  bnt 
the  account  of  administration  of  the  estate 
of  James  Corbin,  of  whom  Wilkins's  ii 
tate  Corbin  Lane  was  a  distributee.  The 
account  of  WUkins  with  Peay  in  his 
right,  and  as  representing  Cane's  other 
distributees,  should  also  be  settled,  and 
proper  refunding  bonds  decreed,  before 
action  on  the  deed  of  trust  is  permitted. 

The  other  judges  concurred.  Decree,  that 
the  circuit  superior  court  ought  not  to  have 
dissolved  the  injunction,  without  having 
first  directed  a  settlement  of  the  proper 
accounts,  namely,  not  only  the  accounts  of 
Wilkins  with  Uordon  and  wife,  but  the  ac- 
counts of  the  administration  of  the  estate 
of  James  Corbin,  of  whom  Wilkins's  inte: 
tate  Corbin  Lane  was  a  distributee,  an 
the  account  of  Wilkins  with  Peaj  in  h: 
own  right  and  as  representing  Lane's  other 
distributees;  qnd  then  directing  proper  re- 
funding bonds  to  l>e  given :  therefore,  de- 
cree reversed  with  costs,  the  injunction 
reinstated,  and  the  canse  remanded  for  fur- 
ther proceedings. 
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"Clarke  &  Another  v.  Curtis. 
Febrnary.  IMI.  KIcbmoad, 
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thre 


d  and  certalD  persoaal  cbattels  tbeu 
npou  it.  for  a.  Bum  In  sross.  Co  be  paid  when  the 
TCDdor  sball  bave  maile  a  deed  of  tbe  Isod  and  a 
bin  of  Hale  of  cbe  pemonal  effects,  and  that  the 
pnrcbase  money  aliall  be  paid  In  equal  Insta). 
ments  at  future  days  appointed,  rendor.  without 
DiaklnE  sncli  conveyaoces.  delivers  poBaesslon 
of  botb  Itie  real  aud  personal  aubjei 
veudeCB:  Hkld.  the  makins 
vendor  la  nnt  a  condition  precedent  to  bis  rlsbl 
to  demand  tba  parcbase  money. 
SsBa— Vawtae  la  Possssaton— CaH  ■!  Bar.— About  the 
time  when  Qrst  instalment  falla  dne. 
Joint pnrcbasers,  by  agreementof  the  otber  and 
of  vendor,  are  dlscbarsed  from  tbe 
by  new  aereement  between  vendor 
purchaser,  be  becomes  sole 
subject,  for  aame  price,  witb 
bnt  that  vendor  fflve?  tnrtber  Indulsence  for  tbe 
flrit  iDBtalment;  and  then  vendor  avreea  to  make 
conveyancea  of  tbe  property  to  the  now  sole  pnr- 
chajier.  whenever  be  Bhall  make  Buch  payments  as 
they  abati  aKree  upon:  two  months  further  Indole 
sencelBElveu  for  tbepaymect  of  Hrst  Instalment; 
purchaser  continuea  In  possession  of  tbe  real  and 
personal  property:  bnt  vendor  makes  no  con- 
veyance: Hkui. 
I.  Sssis-SsaH-ltlf  hi  ol  Vendor  Is  SfMdflc  Bicca- 


nvcysocs  of  Land  and  Pw 
•oBrfty— Oross  Sum-LUn.— Where  a  lease  Is  sold 
wItb  certain  personal  property  thereon  for  a  gross 
sum  for  both  and  in  the  wrltlaa-  traasferrlng  tbe 
lease  and  the  personal  property,  alien  Is  reserved 
for  tbe  payment  of  the  purchase  money,  as  between 
tbe  parties  to  tbe  contract  of  sale  and  those  bavlne' 
actual  notice  of  It.  tbe  lien  will  In  a  court  of  equity 
be  declared  to  be  valid  and  will  be  enforced  by  a 
sale  of  both  real  and  personal  property  for  tbe  pur- 
chase money  of  both.  Cole  v.  Smith.  U  W.  Va.  sm. 
citing  clartiw.  CuHlM.  n  Ltiaittt.  The  pri nclpal  case 
!■  also  cited  En  Bank  v.  Hupp,  la  QratL  4I:  HcComaa 
T.  Eaaley.  Si  QratU  98.  and  nott;  McKay  v.  Ripley,  4S 
W.  Va.  SI.  M  S.  E.  Sep.  «7. 


veil  of  the 
f  the  subject  sold. 
roQitar'sLlMi.— As  between  vendor 

and  vendee,  tbe  agreement  In  respect  to  tbe 
sale  of  tbe  pergonal  subject  was  not  executed  by 
delivery  of  poxNesslou  thereof  to  vendee,  but 
yet  remained  eiecntory;  and  vendor  retains  a 
lien  on  tbe  personal  aa  well  i 
tbe  purchase  money  of  tbe  ' 
Stanabp.  J.,  as  to  tbe  Hen  oi 

3.  SaBe— AaiH-SeBe'-lnJunctlaii  acslDSt  Wute,—    . 
To  preserve  tbe  security  of  that  Hen  unimpaired 
to  vendor,  tbe  court  may  properly  enjoin  tbe 
pnrcbaser.    and    bis   agent,    from   committing 
waate  on  tbe  laud  and  from  aellinc  or  removing 

4.  Sane— Purchue  Price— Sal*  o(  Property.— And 


property,  real  and  peraonal.  for  payment  of 
tbe  purchase  money,  unless  purchaser  ahall  pay 
It  wIthLu  a  reasonable  time  given  blm  by  tbe 

50  •s.  Same— Sale  of  Personalty  belora  Heariiv. — 
Bnt  It  la  erroneous  to  order  sale  of  tbe 
personaltr  on  motion  of  plaintiff,  before  tbe 
hearing;  and  If  It  be  In  fact  sold  under  Buch 
Irregular  order,  vendor  ahall  give  credit  for  tbe 
proceeds,  whether  collected  or  not.  In  pan  of 
tbe  purchase  money. 

6.  Saae-Purcfaaaaprka-Saleaf  Praperty-Deed*.-' 
And  It  Is  erroneous  to  decree  payment  of  pur. 
chase  money  against  the  purchaser,  or  a  sale 
of  the  land  by  coDUDlsslouerB,  wltbout  provid- 
ing that  vendor  shall  make  a  proper  deed  of  tbe 
land  ready  to  be  delivered  to  purchaser.  In  case 
be  pays  the  purchase  money,  or  to  purcbascrs 
under  tbe  decree.  If  the  land  be  sold  under  It. 

7.  Saae— Sane— InilalBtcnts—lRtcrest.— In  execut- 
ing tbe  second  contract,  tbe  Qrst  agreement  Ih 
to  be  resorted  to  for  ascertaining  tbe  date  from 
which  the  first  Instalment  U  to  bear  Interest 

This  was  an  appeal  from  a  decree  of  the 
circuit  superior  court  of  Gloucester,  upon  a 
bill  in  equity  filed  b;  Curtis  against  Clarke, 
for  specific  execution  of  a  contract  of  sale. 
The  stale  of  the  case,  collected  from  the 
pleadings  and  proofs,  was  thus — 

Charles  Curtis  first  contracted  to  sell  the 
property  to  Robert  Curtis.  Patrick  Fitzhugh 
and  William  Clarke  joint  purchasers  and 
equally  interested,  and  he  gave  them  the  fol- 
lowing note  in  writing  of  that  agreement — 
"August  5,  1837.  I  have  this  day  sold  to  R. 
Curtis,  P.  Fitzhugh  and  W.  Clarke,  my  farm 
Gloucester  county  known  by  the  name  of 
Perton,  with  all  its  appurtenances,  crops, 
stocks,  farming  utensils,  tools  &c.  for  getting 
bcr,  wood  &c.  and  every  thing  with  the 
exception  of  the  household  and  kitchen 
furniture,  for  the  sum  of  1300  dollars,  and 
have  received  in  part  6ve  dollars  ;  the  resi- 
be  paid  when  I  shall  have  made  unto 
the  aforesaid  parties  a  deed  of  said  estate, 
and  a  bill  of  sale  of  the  personal  effects, 
which  instruments  shall  be  executed  by  me. 
(Signed)  Charles  Curtis."  The  time  for  the 
delivery  of  pOBSession  to  the  vendees,  and  for 
the  payment  of  the  purchase  money,  not 
being  appointed  in  the  written  note  of  the 
igreement,  was  arranged  by  verbal  and  (it 
appeared)  subsequent  agreements— that  one 
half  of  the  purchase  money  should  l>e 
paid  on  the  lat  January  'ISaS,  and  the 
otber  half  on  tbe  lat  June  1B39 ;  and 
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the  vendor  agreeing  to  deliver  posBeasion  he  had 
presently,  the  purchasers  agreed  in  consider- 
ation thereof  to  pay  tiim,  in  addition  to  the 
first  instalment,  three  per  cent,  per  annum 
on  the  amount  thereof,  from  the  date  of  the 
contract  till  the  1st  January  1038.  This  part 
of  the  agreement  appeared  not  only  by  parol 
eridence  of  it,  but  by  the  fact  that  possession 
was  promptly  deliverecl  to  the  purchasers, 
and  by  two  bonds  executed  by  them  to  the 
vendor,  dated  the  10th  August  1837,  one  for 
6581  dollars  payable  the  1st  January  1338, 
and  the  other  for  6500  payable  the  1st  June 
1839  ;  the  81  dollars,  in  the  first  bond,  over 
and  above  one  half  of  the  purchase  money 
originally  agreed  to  be  paid,  being  the  three 
per  cent,  thereon,  from  the  time  possession 
was  delivered  to  the  time  appointed  for  the 
first  payment  (accordintc  to  computation 
made  by  the  purchaser  Clarke),  which  was  to 
be  paid  in  consideration  of  the  prompt 
delivery  of  possession. 

The  first  payment  of  6581  dollars  nas  not 
made  on  the  Ist  January  1838.  By  that 
time  Robert  Curtis  repented  him  of  the 
bargain;  and  he  solicited  Charles  Curtis, 
the  vendor,  and  his  coparchaser  Clarke,  to 
dtsctiarge  him  from  his  share  of  the  pur- 
chase. The  other  joint  purchaser  Fitzhugh 
was  a  minor;  and  he  too  was  willing  to 
abandon  the  purchase.  Curtis  on  his  part 
was  willing  to  discharge  them  all  from 
the  contract;  but  Clarke  insisted  on  it. 
Upon  this,  Clarke  agreed  to  become  the  sole 
purchaser,  and  Charles  Curtis  agreed  to  sell 
the  property  to  him  alone,  upon  the  terms 
on  which  it  had  before  been  sold  to  the 
three  joint  purchasers,  with  this  variance, 
that  Curtis  agreed  to  give  Clarke  time  until 
the  1st  March  1838,  to  pay  4000  dollars  in 
part  of  the  first  instalment  of  the  purchase 
money,  and  further  indulgence  for  the  resi- 
due of  that  instalment,  but  what  further 
indulgence  was  never  expressly  agreed ;  yet 

the  purchase    money    to   be   paid   by 
562      "Clarke,  was  to  be  exactly  equivalent 

to  that  which  the  three  joint  pur- 
chasers under  the  first  contract  were  to 
pay.  The  three  bonds,  executed  by  the  three 
joint  purchasers  under  the  first  agreement, 
were  then  cancelled;  and  a  note  of  Curtia's 
second  agreement  with  Clarke  was  sub- 
joined to  the  note  of  the  first,  in  these 
words— "Robert  Curtis  and  Patrick  Pitz- 
hugh  having  withdrawn  from  the  purchase 
of  the  above  estate  4c.  I  hereby  oblige  my- 
self to  execute  a  deed  to  the  said  William 
Clarke  individually  for  said  property,  when- 
ever he  shall  make  such  payments  as  we 
shall  agree  upon.  January  22,  1838. 
(Signed)  Charles  Curtis."  On  the  same 
day,  Clarke  paid  Curtis  1000  dollars,  to  be 
credited  against  the  first  instalment  of  the 
purchase  money,  and  he  continued  in  soli 
possession  of  the  whole  property  he  had 
thus  twnght,  which  had  been  delivered  to 
the  joint  purchasers  under  the  first  contract. 
But  he  did  not,  on  the  first  March  follow- 
ing, pa;  t}ie  residue  of  the  sum  which  he 
had  contracted  to  pay  on  that  day : 
contrary,  he  refused  to  pay  the  same,  unless 
Curtis  would  first  make  a  conveyance  of 
the  property  in  which  his  wife  should  join 
so  as  to  relinquish  her  possibility  of  dower 
in  the  land;  and  he  insisted  upon  setting 
off  agaiost  that   instalment   certain  claims 
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had  procured  an  assignment  of 
(it  did  not  clearly  appear  which)  against 
Curtis,  amounting  to  1124  dollars.  Curtis 
refused  to  allow  the  set-off,  or  to  make  the 
:onveyance  as  a  condition  precedent  to  the 
layment  of  the  purchase  money ;  insisting, 
hat  the  claim  of  set-off  was  unjust,  and 
that  he  had  a  right  to  retain  the  title  as  a 
security  for  the  purchase  money,  until  the 
whole  should  be  paid. 

It  appeared,  that  of  the  whole  property, 
real  and  personal,  which  was  the  subject 
of  the  contract,  the  value  of  the  personal 
bore  quite  a  large  proportion  to  that  of  the 
real.  And  it  also  appeared,  that  the  timber 
and  fire  wood  upon  the  land,  for  which 
there  was  a  ready  market,  constitnted  a 
large,  probably  the  chief,  ingredient  of  its 
value ;  that  Clarke  had,  at  the  time  this 
suit  was  'commenced,  cut  alwitt  700 
cords  of  fire  wood,  which,  for  the  most 
part,  was  still  on  the  land ;  that  he  had  aa 
many  as  ten  labourers  employed  in  cutting 
firewood,  capable,  if  they  continued  at  work, 
fell  far  the  greater  part  of  the  wood  on 
the  land. 
In  April  1838,  the  vendor  Curtis  exhibited 
s  bill,  setting  forth  his  first  agreement  for 
the  sale  of  the  property  to  Robert  Curtis. 
Fitshugh  and  Clarke;  the  withdrawal  of  R. 
Curtis  and  Fitzhugh  from  the  purchase  with 
the  consent  of  himself  and  of  Clarke ;  the 
agreement  for  the  sale  of  the  whole  subject 
to  Clarke,  on  the  same  terms  as  to  the 
it  of  the  purchase  money,  with  the 
variation  as  to  the  time  of  payment  of 
the  first  instalment ;  Clarke's  actual  pos- 
of  the  whole  property ;  and  the 
points  of  difference  that  had  arisen  between 
them  as  to  the  execution  of  the  agreement. 
And  then  alleging,  that  the  laud  called 
Perton  was  chiefly  valuable  for  the  fire 
wood  and  timber  upon  it,  and  would  l>ecome 
comparatively  valueless,  and  almost  unsale- 
able, when  these  should  be  cut  and  removed ; 
that  Clarke  had  already  cut,  and  had  many 
labourers  then  employed  in  cutting,  the 
fire  wood  and  timber,  who  might  make  such 
destruction  thereof  as  would  render  the  land 
worthless;  and  that  he  had  no  security  for 
the  purchase  money  but  his  lien  on  the  prop- 
erty itself,  which  the  cutting  of  the  fire 
wood  and  timber  was  daily  impairing; 
therefore,  he  prayed  an  injunction  to  re- 
strain Clarke  and  FitzhuKli  {who  was 
Clarke's  agent  upon  the  land)  from  cutting 
more  of  the  fire  wood  and  timber,  or  re- 
moving that  which  he  had  already  cut,  or 
committing  other  waste  on  the  land,  till 
Clarke  should  comply  with  his  contract  for 
the  purchase  of  the  whole  property,  real  and 
personal.  And  the  bill  moreover  prayed  a 
specific  execution  of  the  contract  in  all  re- 
spects, and  a  decree  for  the  sale  of  the 
whole  property,  real  and  personal,  for  the 
payment  of  the  purchase  money,  unless 
Clarke  should,  within  a  reasonable  time, 
pay  the4000  dollars  he  had  contracted 
564  to  'pay  on  the  first  of  March  1838 
with  interest,  and  give  adequate  se- 
curity for  the  payment  of  the  residue  of 
the  purchase  money. 

The  Injunction  was  awarded. 
Clarke,    in    his    answer,    insisted    on     a 
different  construction  of  the   written  notes 
of  the  contract  from  that  which  Curtis  in 
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hia  bill  put  upon  them.  And  he  gave  a 
different  account  of  tliose  parte  of  the 
agreement  wtaicli  were  not  in  writing, 
chiefly  as  to  the  credit  which  was  to  be  al- 
lowed him,  under  the  second  contract,  for 
the  instalments  of  the  purchase  money,  and 
the  time  from  which  the  same  were  to  bear 
interest,  and  the  duty  of  Curtis  to  make  the 
conveyance  before  any  of  the  deferred  pay- 
ments were  to  be  made ;  and  a  different  ac- 
count, too,  of  the  points  of  dispute  that 
had  arisen  between  them  when  Curtis  called 
on  him  for  the  first  payment  which  was  to 
be  made  !n  March  laSS.  He  insisted,  that 
he  was  entitled  to  a  credit  against  the  first 
instalment,  for  money  paid  to  Curtis,  and 
just  claims  against  him  which  he  had  a  right 
to  set  off,  to  the  amount  of  2124  dollars. 
And  he  denied,  that  he  had  cut,  or  intended 
to  cut,  more  Are  wood  and  timber,  than  a 
prudent  owner  would,  or  that  he  had  thereby 
impaired  or  would  impair  the  value  of  the 
land,  or  that  he  had  committed  any  other 
waste  upon  it. 

There  was  a  great  deal  of  evidence,  and 
COnSlctlng:  evidence,  touching  the  questions 
of  fact  put  .in  controversy  by  the  pleadings; 
but  this  need  not  be  particularly  stated, 
since,  in  the  opinion  of  this  court  aa  well 
as  of  the  court  below,  the  truth  of  the  case 
was  as  above  stated. 

In  October  1838,  Curtis,  with  leave  of  the 
court,  tiled  an  amended  bill,  in  which  he 
said,  that  in  his  original  bill,  through  an 
oversight  of  his  counsel,  he  had  omitted  to 
pray  an  iajunction  to  restrain  Clarke,  and 
FitKhugh  his  agent,  from  aelling  or  dispos- 
ing of  the  personal  chattels,  which  were  on 
the  land  called  Perton,  and  which 
565  constituted  'part,  and  a  large  part, 
of  the  subject  he  had  contracted  to 
sell.  And  then  alleging,  that  he  appre- 
hended that  Clarke  and  Filzhugh  intended 
speedily  to  sell  the  personal  chattels,  pocket 
the  purchase  money,  and  then  abandon  the 
land  and  the  agreement,  and  leave  him  with- 
out the  means  of  getting  the  purchase 
money,  he  prayed  an  injunction  to  restrain 
Clarke  and  Fitthugh  from  selling,  convey- 
ing away  or  otherwise  disposing  of  the 
personal  property. 

An  injunction  was  awarded    accordingly. 

Clarke,  in  his  answer  to  the  amended  bill, 
said,  that  he  had  sold  to  mesars.  Colton  & 
Clarke  (partners)  all  the  stock  of  horses, 
mules,  horned  cattle  {except  two  cows), 
sheep  and  hogs,  at  Perton,  which  had  been 
sold  and  delivered  him  along  with  the  land 
by  Curtis,  for  the  price  of  2000  dollars,  of 
which  he  had  received  full  payment  from 
Colton  &  Clarke ;  that  the  two  cows  had 
been  before  sold  by  Fitzhugh  on  his  ac- 
count, and  the  price  thereof  received;  and 
that,  as  these  personal  chattels  had  been 
sold  and  delivered  to  him  by  Curtis,  and 
as  he  had  paid  Curtis  above  2000  dollars, 
which  was  the  full  value  of  this  part  of  the 
property,  he  had  a  right  to  sell  and  dispose 
of  the  same  at  his  pleasure. 

Fitzhugfa  answered,  that  he  had  no  inter- 
est whatever  in  the  subject  in  controversy ; 
that  he  had  held  the  persona!  property  at 
Perton  as  the  agent  of  Clarke,  from  the 
time  of  the  sale  and  delivery  thereof  by 
Curtis  to  Clarke,  until  Clarke's  sale  of  the 
stock  of  horses  Ac.  to  Colton  &  Clarke,  and 
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since  the  last  mentioned  sale,  he  had  held, 
and  yet  held,  the  atock  &c.  aa  the  agent  of 
Colton  &  Clarke,  subject  to  their  control. 
He  had,  aa  agent  for  Clarke,  before  his  sale 
to  Colton  &  Clarke,  aold  two  cows. 

There  was  some  evidence  to  shew,  that 
Fitzhugh  had  an  interest  in  Clarke's  pur- 
chase ;  namely,  that  there  was  an  agreement 
between  Clarke  and  him,  that  he  should  be 
let  in  as  joint  purchaser  with  Clarke  for 
one  third  of  the  subject,  when  he  should 
attain    to  full    age:    but   Fitzbugh's 

566  'deposition   was  taken,  and   he   said 
there   was    no   such  agreement:  and, 

npon  the  whole,  the  fact  of  Fitzhugh's  in- 
terest was  left  uncertain. 

It  appeared,  by  documents  exhibited  with 
Clarke's  answer,  that  his  aale  of  the  stock 
of  horses  &c.  to  Colton  &  Clarke,  waa  made 
on  the  7th  August  1838,  that  ia,  subaequent 
to  the  filing  of  Curtis's  original  bill.  The 
stock  of  horses  &c.  yet  remained  at  Perton, 
in  the  care  of  Fitzhugh.  aa  the  agent 
of  Cotton  A  Clarke;  and  Fitzhugh  had  un- 
der his  care,  aa  agent  of  Clarke,  all  the 
other  peraonal  property  at  Perton,  as  well  as 
that  farm  itself. 

At  October  term  1838,  the  defendants 
moved  the  court  todiasolve  the  injunctions; 
which  motion  was  overruled ;  and  leave  waa 
given  to  Curtis  to  amend    and    make    new 

Curtis  filed  a  supplemental  bill  making 
Colton  A  Clarke  parties,  with  a  view  to 
charge  the  stock  of  horses  Ac.  which  they 
bad  bought  of  Clarke,  with  the  purchase 
money  due  to  him.  Colton  &  Clarke  never 
answered  this  bill,  nor  did  it  appear  that 
any  process  was  sued  out  to  convent  them 
before  the  court. 

In  the  sequel,  evidence  was  adduced  by 
Clarke  to  prove  that  he  was  in  good  credit, 
and  held  property  sufficient,  besides  that 
which  he  had  bought  of  Curtis,  to  pay  him 
the  whole  purchase  money;  and  that  this 
was  made  known  to  Curtis,  upon  inquiry 
made  by  a  friend  at  his  instance.  In  Sep- 
tember 1S37. 

Of  the  items  of  set  off  to  the  amount  of 
1124  dollars,  which  he  claimed  against  the 
first  Instalment,  there  was  nodistinct  proof ; 
only  enoui.'h  appeared  to  shew  that  some  of 
them  might  be  just. 

At  April  term  1839,  the  court,  on  motion 
of  the  plaintiff,  ordered  that  all  the  per- 
sonal property  which  had  been  sold  by  him 
to  Clarke  and  was  in  his  possession,  add  all 
the  wood,  which  had  been  cut  down  at  Per- 
ton since  Clarke  had  possession,  and  which 
had  not  been  removed,  should  be  sold, 

567  by     a    commissioner     appointed    *far 
the    purpose,   at  auction,  on  a  credit 

till  the  1st  October  following;  with  di- 
rections to  the  commissioner,  to  take  bonds 
and  good  security,  for  the  proceeds,  from 
the  purchasers,  and  bold  the  same  subject  to 
the  future  order  of  the  coart. 

At  October  term  1839,  the  cause  came  an 
for  hearing  by  consent  of  partiea  (aa  the 
record  imported)  both  upon  the  bills  against 
Clarke  and  Fitzhugh,  and  the  supplemental 
bill  against  Colton  A  Clarke,  the  answers 
to  the  former  bills,  replications  thereto, 
exhibits,  depositions,  and  the  report  of  the 
comroiaaioner  under  the  order  of  April  1839 
— Whereupon  the  court  declared,    that    ac- 


717 


II  LEIOH 

cording'  to  the  agreement  between  Curtis 
and  Clarke,  the  vendor  retained  a  lien  upon 
all  the  propertj  sold,  for  the  purchase 
money  thereof,  and  Cotton  &  Clarke,  if 
purchasers  at  alt  of  any  part  of  the  subject, 
ivere  purchasers  pendente  lite,  and  therefore 
their  purchase  could  not  deprive  Cnrtia  of 
his  lien  :  and  that  of  the  credits  claimed  by 
Clarke,  he  had  only  shewn  himself  entitled 
to  his  payment  of  1000  dollars  on  the 
22nd  January  1838,  which  Curtis  admitted; 
and  therefore  it  was  unnecessary  to  refer 
the  case  to  to  a  commissioner  to  ascertain 
the  amount  of  the  purchase  money  remain- 
ing due;  the  court  adopting  a  state- 
568  ment  made  at  the  bar,*  ^shewing  that 
the  true  amount  thereof  was  5604  dol- 
lars S3  cents  due  the  22nd  January  1838,  and 
6500  dollars  due  the  1st  June  1839.  There- 
fore, the  court  decreed,  that  the  defendant 
Clarke  should  pay  Curtis  the  sura  of  12104 
dollars  83  cents  with  interest  on  5604  dollars 
83  cents  part  thereof  from  the  22nd  Jan- 
uary 1833,  and  on  6500  dollars  the  residue 
thereof  from  the  1st  June  1839— And  that, 
unless  Clarke  should  pay  the  same  to  Curtis, 
on  or  before  the  Ist  January  ensuing-,  two 
commissioners,  appointed  for  the  purpose, 
should  sell  the  farm  called  Ferton,  at  public 
auction,  on  the  premises,  for  cash,  having 
given  eig-ht  weeks  previous  notice  by  public 
advertisement,  of  the  time,  place  and  tertn 
of  sale:  that  the  commissioners,  upon  pay- 
ment of  the  purchase  money  to  them,  should 
convey  Perton  to  the  purchaser  or  pur- 
chasers ;  and  pay  Curtis  the  money  before 
decreed  to  him,  or  so  much  thereof  as  they 
should  receive  upon  their  sale;  and  if  any 
balance  of  the  proceeds  should  then  remain 
in  their  hands,  they  should  pay  it  to  Olarbe: 
and  that  the  commissioners  should  make 
report  of  their  proceedings  to  the  court. 
And  there  being  no  exception  to  the  report 
of  the  commissioner  of  the  sales  of  the  per- 
sonal property  under  the  former  order  of  the 
court,  that  report  was  confirmed;  and  the 
commissioner  was  ordered  to  collect 
the  moneys  due  on  the  bonds  taken  for  the 
proceeds  of  sales  of  the  personal  property, 
in  his  report  mentioned,  and  make  further 
report  of  h!s  proceedings. 

Upon  the  petition  of  the  defendants, 
Clarke  and  Fitzhugh,  this  court  allowed 
them  in  appeal  from  the  decree. 

Daniel,    for    the    appellr"'- 
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Clarke  cbarireable  with  Interest  on  the  first  Instal- 
ment, from  the  1st  January  1838.  because  under  tbe 
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should  have  been  dismissed  as  to  Fitzhugh : 
he  declared,  both  in  his  answer  and  in  his 
deposition,  that  he  had  no  interest  in  the 
subject  in  controversy,  and  there  was  no 
proof  which  ascertained  that  he  had. 

569  2.  The  decree  *was  premature  as  to 
Colton  4  Clarke.  They  had  not  ap- 
peared ;  nor  does  the  record  shew,  that  any 
process  had  been  served  upon  them,  or  even 
sued  out,  to  convent  them  before  the  court. 
Even  supposing  that  they  are  to  be  regarded 
as  pendente  lite  purchasers,  and  that  there- 
fore it  was  unnecessary  to  make  them  par- 
ties, yet,  as  they  were  in  fact  made  parties, 
they  ought  at  least  to  have  been  served 
with  process,  in  order  to  give  them  an  op- 
portunity of  defending  their  interests:  and 
they  had  a  right  to  be. heard  on  the  main 
question  in  the  cause ;  namely,  whether  Cur- 
tis, the  vendor,  had  any  lien  on  the  per- 
sonal chattels  which  he  had  sold  and 
actually  delivered  to  Clarke;  much  more, 
whether  he  had  any  such  lien  as  over- 
reached their  rights  as  ptlrchasers  from 
Clarke  for  valuable  consideration.  3.  As 
there  was  no  reason  to  doubt  that  Clarke's 
means  were  adequate  to  pay  tbe  whole  pur- 
chase money,  the  Injunctions  to  restrain 
him  from  taking  the  full  benefit  of  the 
property  he  had  bought  were  unnecessary 
and  oppressive:  they  ought  then  to  have 
been  dissolved:  indeed,  they  ought  never  to 
have  been  awarded.  It  was  clearly  proved, 
that  Clarke  had  suOicieat  and  ample  means 
to  pay  the  purchase  money,  and  that  this 
was  made  known  to  Curtis  as  early  as  Sep- 
tember 1337 ;  which  rendered  his  application 
for  the  injunctions  the  more  unreasonable 
and  vexatious.  4.  The  bill,  so  far  as  it 
sought  specific  execution  of  the  contract  In 
respect  to  th6  personal  chattels,  ought  not  to 
have  been  entertained  at  all.  In  general,  a 
bill  will  not  lie  for  specific  performance  of  a 
contract  for  chattels ;  nor  are  such  bills  ever 
entertained,  unless  the  chattels  have  some 
peculrar  value,  or  unless  it  appear,  that 
the  party  cannot  be  compensated  in  dam- 
ages for  the  breach  of  the  contract,  and 
nothing  can  answer  the  justice  of  the  case 
but  a  performance  in  specie.  2  Tuck. 
Comm.  455;  Pusey  v.  Pusey,  1  Vcrn.  273; 
Buxton  V.    Lister,    3  Atk.  383;  Adderley  v. 

Dixon,   1  Sim.    &    Stu.    607;    1  Cond. 

570  •Bug.  Ch.  Rep.  311.     Here,  the  vendor 
might,    in    an    action    of    assumpsit, 

have  recovered  the  full  value  of  the  chattels 
he  had  sold;  and,  certainly,  they  could  not 
have  had  any  peculiar  value  in  the  estima- 
tion of  either  party,  especially  of  the 
vendor,  who  had  sold  them,  and  who  asked 
that  they  should  be  sold  again,  and  pro- 
cured an  order  for  the  sale  of  them.  In- 
deed, the  personal  chattels  having  been 
actually  delivered  to  the  vendee,  the  agree- 
ment as  to  them  was  no  longer  executory; 
it  was  an  executed  contract.  5.  The  decree 
supposes  that  the  vendor  had  a  lien  on  the 
personal  chattels  for  the  purchase  money. 
But  he  had  no  lien  on  that  part  of  the  sub- 
ject: none,  certainly,  by  express  contract: 
none  impliabte  from  his  retention  of  the 
title ;  for,  though  he  had  not  executed  a  bill 
of  sale  of  the  chattels,  he  bad  delivered 
possession  of  them  to  the  purchaser,  and 
thereby  parted  with  the  title,  and  vested 
tbe  absolute  property  in  the  purchaser,    as 


1.  The  bill 


0  which  tbe 
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effectuallj  as  if  he  had  conveyed  it  by  deed. 
To  allow  Buch  a  lien  majbe  of  miBchievous 
consequence;  for  posses  a  ion  is  the  great  in- 
dicium of  title  in  personals;  and  the  world 
deals,  and  has  a  rig;ht  to  deal,  with  the 
holder  of  it,  upon  the  faith  that  he  owns  the 
absolute  property,  unaffected  bj  any  secret, 
much  more  an  implied,  trust.  Thus.  Coltoa 
&  Clarke  purchased  of  Clarke  a  larg^e  part  of 
the  personal  property  which  Curtis  had  sold 
him  and  put  into  his  possession;  and  pur- 
chased, obviously,  without  any  doubt  of 
his  clear  title;  for  they  actually  paid  him 
the  price.  6.  If  the  vendor  had  an  equitable 
Hen  on  the  chattels,  and  the  court  might 
on  the  hearing  have  justly  ordered  a  sale  of 
them,  it  was  wrong  to  make  such  an  order 
on  motion.  Opportunity  should  have  been 
given  to  the  vendee  to  anticipate  and  pre- 
vent the  sale,  by  paying  the  value  of  them, 
and  BO  to  have  retained  the  power  of  fuU 
filling  his  contract  of  sale  with  Colton  & 
Clarke.  7.  The  decree  is  erroneous  in  or- 
dering Clarke  to  pay  the  whole  pur- 
571  chase 'money  remaining  due,  without 
providing  that  Curtis  should  first 
make  him  a  conveyance  of  the  title,  or  at 
least  tender  a  perfect  conveyance.  The 
conveyance  by  the  vendor  was  a  condition 
precedent  to  the  payment  of  the  purchase 
money:  for  it  clearly  appears,  that  the  only 
variation,  intended  by  the  parties,  of  the 
terms  of  the  sale  to  Clarke  from  those  of 
the  previous  sale  to  him  and  his  two  asao- 
■  ciatea,  was  in  the  time  given  for  paying 
the  first  instalment,  which  had  been  ap- 
pointed not  by  the  written  but  by  a  verbal 
agreement;  and  the  first  contract  expressly 
provided,  that  the  purchase  money  should 
be  paid  when  the  vendor  should  have  made 
to  the  purchasers  a  deed  of  the  land,  and  a 
bill  of  sale  of  the  personal  effects,  which  in> 
struraents  should  be  executed  by  him.  And 
if  the  conveyance  by  the  vendor  was  not  a 
condition  precedent  to  his  right  to  demand 
payment  of  the  purchase  money,  yet  the 
decree  should  have  provided,  that  the  con- 
veyance should  be  made  and  delivered  con- 
temporarily with  the  payment,  instead  of 
positively  decreeing  that  the  purchaser 
should  pay  the  whole  money  without  any  as- 
surance of  the  title.  But  the  decree  does  not 
even  provide  that  Curtis  shall  convey  the 
title  of  the  land  to  the  purchasers  at  the 
com  mission  ere'  sale,  but  only  that  the  com- 
missioners shall  convey  the  title :  now,  the 
title  ie  in  him,  not  in  them,  and  it  can  only 
pass  by  his  deed,  in  which  his  wife  ought 
to  join  upon  regular  privy  exaroination- 
The  want  of  such  a  conveyance  may  mate- 
rially affect  the  price  of  the  property  in  the 
market.  8.  The  decree  is  erroneous  in 
charging  Clarke  with  interest  on  the  first 
instalment  from  the  1st  January  1838.  He 
ought  to  have  been  charged  with  interest 
only  from  the  day  appointed  for  the  pay- 
ment of  that  instalment  by  the  second 
agreement,  which  is  the  agreement  to  be 
enforced  against  him.  The  decree  is,  in 
effect,  a  apecitic  execution  of  the  first  agree- 
ment, which  had  been  canceled.  Lastly, 
the  decree  is  erroneous  in  excluding 
572.  "the  set  offs,  claimed  by  Clarke 
against  the  purchase  money,  to  the 
amount  of  1124  dollars,  without  a  regul:  ~ 
inquiry  into  the  justice  of   them;  and    yi 
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clearly  erroneous  in  not  giving  Clarke 
credit  for  the  proceeds  of  sales  of  the  per- 
sonal property,  which  had  been  sold  at 
Cnrtis's  instance,  and  he  was  therefore 
bound  to  take  the  proceeds  as  part  payment. 
An  account  should  have  been  directed  to 
ascertain  those  credits. 

Robinson,  for  the  appellee.  1.  The  evi- 
dence renders  it  probable,  that  Fitehugh, 
notwithstanding  his  disclaimer  of  interest 
in  the  controversy,  was  to  have  an  interest 
in  Clarke's  purchase;  but  if  he  had  no  such 
interest,  yet  he  was  Clarke's  agent,  having 
under  his  care  both  the  land  and  the  per- 
sonal property;  the  active  agent  in  cutting 
the  fire  wood  on  the  land,  and  dispos- 
ing of  the  personal  chattels.  If  CuHis  had 
a  right  to  ask  the  interference  of  the 
court  to  prevent  the  waste  of  the  real  prop- 
erty, and  the  dispersion  of  the  personal, 
Fitzhugh  was  properly  made  a  party:  he 
was  peculiarly  the  party  on  whom  the  pre- 
ventive justice  of  the  court  was  to  act. 
2.  As  to  Colton  &  Clarke,  it  is  doubtful 
whether  Clarke's  sale  to  them  was  a  real 
transaction,  or  only  a  colourable  sale  to 
disappoint  Curtis  of  his  claim  to  subject 
that  part  of  the  pruperty  to  the  debts  due 
to  him:  for  there  was  no  visible  change  of 
the  possession :  the  stock  remained  on 
Clarke's  land,  under  the  care  and  control 
of  the  same  person  who  was  Clarke's  agent. 
But  suppose  the  sale  to  Colton  &  Clarke  a 
real  sale,  they  were  pendente  lite  pur- 
chasers; therefore,  there  was  no  necessity 
to  make  them  parties;  and  if  the  plaintiff 
need  not  have  made  them  parties,  there 
was  no  necessity  to  convent  them  before 
the  court  to  hear  the  decree,  which  bound 
them  whether  they  were  before  the  court 
or  not.  Besides,  the  cause  was  heard  by 
consent  of  parties,  not  only  upon  the  bills 
against  Clarke  and  Fitzhugh,  but  on  the 
bill  against  Colton  &  Clarke.  Neither 
573  *have  they  appealed  from  the  decree. 
3.  The  propriety  of  the  injunctions 
depends  on  the  other  questions,  whether 
Curtis  was  entitled  to  specific  execution? 
and  whether  he  had  a  lien  on  the  real  and 
on  the  personal  subject  sold,  for  the  pur- 
chase money?  If  he  had,  he  surely  had  a 
right  to  ask  the  interference  of  the  court 
to  prevent  the  purchaser,  and  his  agent, 
from  denuding  the  land  of  the  wood  which 
constituted  the  chief  ingredient  of  its  value, 
and  BO  impairing  the  security  which  the 
lien  on  the  land  afforded  him.  and  from 
Belling  and  dispersing  the  personal  prop- 
erty, and  thereby  destroying  the  security 
which  it  afforded.  This  lien  waa  the  only 
security  the  vendor  had.  In  this  view,  it 
ia  immaterial  whether  Clarke  had,  or  had 
not,  ample  means,  independently  of  the 
property  he  had  bought  of  Curtis,  to  pay 
the  purchase  money :  suppose  he  had,  that 
did  not  give  him  a  right  to  impair,  much 
less  to  destroy,  the  security  which  equity 
gave  to  the  vendor.  4.  The  vendor  had  a 
right  to  apecitic  execution  of  the  whole  con- 
tract. That  he  had  a  right  to  specific  ex- 
ecution, so  far  as  the  agreement  was  for 
the  sale  and  purchase  of  the  land,  has  not 
been,  and  cannot  be.  questioned.  But  the 
agreement  was  for  the  sale  and  purchase  of 
the  land  and  the  personal  chattels  upon  it, 
for  a  gross  sum  of  1300  dollars,  without  dis- 
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criminating  what  proportion  of  that  : 
was  the  price  to  be  paid  for  the  real,  and 
what  for  the  perBonal  part  of  the  Bubject. 
Neither  the  partj,  nor  the  court,  could 
make  such  discrimination.  The  vendor  was 
obliged  to  ask  specific  execution  of  the 
whole  contract,  or  to  forego  specific  ez< 
tion  altogether;  and  the  court  must  decree 
specific  execution  of  the  whole  contract,  or 
denj  it  as  to  the  land.  Upon  authority  as 
weLL  as  on  principle,  the  bill,  and  the  de- 
cree, for  specific  execution  of  the  whole 
contract,  was  proper  and  just.  Hook  t. 
Koas,  1  Hen.  &  Munf.  310;  Dakin  v.  Cope, 
2RuRS.  170;  3  Cond.  Bag.  Ch.  Rep.  66.  But 
if  this  were  an  agreement  for  the  sale 

574  of    personal  chattels  "only,    the   au- 
thorities  are   clear,    that   a    bill   for 

specific  execution  of  such  an  a|freement 
may  be  maintained  by  either  vendor  or 
purchaser,  provided  the  agreement  is  to  be 
completed  bj  subsequent  acts  of  the  parties. 
Buxton  V.  Lister,  cited  by  mr.  Daniel,  is 
itself  an  authority  in  point  to  this  purpose. 
Wright  V.  Bell,  DanicU's  Eich.  Ca.  9S; 
Doloretv.  Kothschild,  1  Sim.  A  Stu.  590;  1 
Cond.  Bng.  Chan.  Kep.  302.  Here,  the 
plain  intent  was,  that  the  contract  was  to 
be  completed  by  subsequent  acts  of  the  par- 
ties; the  purchaser  was  to  pay  the  purchase 
money,  and  the  vendor  was  to  convey  the 
subject  by  deed.  In  Adderley  v.  Dixon, 
cited  by  mr.  Daniel,  the  court  after  shew- 
ing, that  In  contracts  for  chattel  interests 
which  are  not  to  be  immediately  executed,  a 
bill  for  specific  execution  will  lie  for  the 
purchaser,  entertained  a  bill  for  the  execu- 
tion of  such  an  agreement,  on  behalf  of  the 
vendor;  saying,  it  had  been  settled  by  re- 
peated decision,  that  the  remedy  in  equity 
must  be  mutual,  and  that  where  a  bill  will 
lie  for  the  purchaser,  it  will  also  lie  for 
the  vendor.  In  the  present  case,  the  deliv- 
ery of  possession  of  the  personal  property, 
was  not,  because  it  plainly  was  not  Intended 
by  the  parties  to  be,  an  execution  of  the 
contract  as  to  that  part  of  the  subject. 
5.  Then,  as  to  the  Hen  of  the  vendor  on  the 
personal  part  of  the  property:  this  is  not  a 
question  between  the  vendor  and  the  cred- 
itors of  the  vendee  or  fair  purchasers  from 
him,  but  between  the  vendor  and  the  vendee 
himself;  for  the  pendente  lite  purchasers 
from  him  can  have  no  better  right  than  he 
himself,  to  hold  the  property  exempt  from 
the  Hen,  if  it  exists.  As  between  the 
vendor  and  vendee,  the  lien  did  exist.  The 
plain  intent  of  Curtis's  contract  of  sale  to 
Clarke  was,  that  Curtis  should  retain  the 
title  of  the  whole  property,  personal  aa  welt 
as  real,  till  the  purchase  money  should  be 
paid  ;  in  other  words,  that  the  title  should 
be  held  as  security  for  the  payment.  There 
was   nothing  to   prevent    the    parties 

575  from  making  "such  an  agreement; 
and  if  such  a  Hen  was  expressly  re- 
served, or  plainly  results  from  the  contract, 
there  is  nothing  which  should  prevent  a 
court  of  equity  from  giving  it  full  effect, 
in  regard  to  the  personal  as  well  as  the 
real  subject.  Williams  v.  Price,  5  Munf. 
507 ;  Ld.  Seaforth's  case,  19  Ves.  507.  Cur- 
tis's delivery  of  possession  of  the  personal 
property  was  not  absolute :  it  had  reference 
to  the  agreement,  and  its  effect  Is  to  be 
taeasnred    by    the   terms  and  intent  of  the 


agreement.  A  vendor  of  goods,  who  has 
actually  delivered  them  to  the  vendee,  yet 
upon  condition  that  he  pay  the  price,  re- 
tains, as  against  the  vendee,  a  lien  on  the 
goods  for  the  price,  which  both  courts  of 
law  and  courts  of  equity  will  enforce ;  each, 
however,  in  its  own  way.  At  law,  the 
vendor  may  maintain  trover,  detinue,  or 
replevin  ;  Ervine  v.  Dotton,  6  Munf.  231 ; 
D'Wotf  V.  Babbett,  4  Mason  289;  Palmer 
V.  Hand,  13  Johns.  Rep.  434;  Ward  v.  Shaw, 
7  Wend.  40^ ;  Hussey  v.  Thornton,  4  Mass. 
Rep.  405;  Marston  v.  Baldwin,  17  Id.  606; 
Barrett  v.  Pritchard,  2  Pick.  512;  Whitwell 
V.  Vincent,  4  Id.  449;  Reeves  v.  Harris,  1 
Bailey  563;  Copland  v.  Bosquet,  4  Wash. 
C.  C.  R.  588;  Barrow  v.  Coles,  3  Camp.  92; 
Townley  v.  Wright,  4  Adolp.  &  EH.  58;  31 
Eng.  C.  L.  Rep.  23.  Equity  lays  hold  of 
the  goods  themselves,  or  the  proceeds 
thereof,  wherever  it  finds  them,  and  restores 
or  applies  them  to  the  payment  of  the  price; 
varying  the  mode  of  relief,  according  to  the 
circumstances  of  the  case.  Hagserty  v. 
Palmer.  6  Johns.  Ch.  Rep.  437;  Keeler  v. 
Field,  I  Paige  312.  In  our  case,  the  court 
has  properly  adapted  the  relief  to  the  case. 
6.  Whether  it  was  regular  or  not,  to  order 
the  sale  of  the  personal  property  on  motion, 
is  immaterial  now ;  the  sale  was  in  fact 
made ;  it  was  not  objected  to  at  the  hearing ; 
and  the  decree  holds  the  proceeds  subject  to 
future  disposition.  7.  Curtis's  first  con- 
tract to  sell  the  property  to  Clarke  and  his 
two  associates,  fairly  construed  with  refer- 
ence to  the  other   part   of   the    transaction, 

did  not  import  that  the  conveyance 
576      should  "first  be  made  by  the  vendor, 

and  that  the  purchase  money  should 
thereupon  be  paid  by  the  vendees:  such  a 
construction  would  be  incompatible  with 
the  arrangement  by  which  a  certain  time 
was  appointed  for  the  payment  of  the  pnr- 
chase  money  by  instalments^  whereas  no 
time  was  appointed  for  making  the  convey- 
ance. But  the  second  agreement,  for  the 
sale  to  Clarke,  is  explicit,  that  Curtis  should 
execute  a  deed  to  Clarke  for  the  property, 
whenever  he  should  make  such  payments  as 
they  agree  upon.  As  to  the  objection,  that 
the  decree  does  not  require  that  Curtis  shall 
make  the  conveyance  to  Clarke  upon  his 
payment  of  the  purchase  money,  or,  in 
case  of  sale  hy  the  commissioners,  to  the 
purchasers  ar  such  sale,  the  decree  is  inter- 
locutory, and  may  be  corrected  in  that  par- 
ticular. 8.  The  decree  is  clearly  right  in 
charging  Clarke  with  interest  on  the  first 
instalment  from  the  Ist  January  1838,  when 
that  instalment  was  to  be  paid  under  the 
first  agreement.  Clarke  was,  by  the  second 
agreement,  to  pay  exactly  the  same  price 
which  by  the  first  agreement  he  and  his 
associate  purchasers  were  to  pay ;  and  there 
was  no  other  way  to  give  the  vendor  such 
equal  amount  of  purchase  money,  but  by 
charging  Clarke  with  interest  on  the  first 
instalment  from  the  time  when  the  ori^nal 
joint  purchasers  were  to  pay  It.  Tben, 
lastly,  as  to  the  credits  to  which  Clarke  was 
entitled;  his  claim  to  set  oITb  for  1124  dol- 
lars, was  a  mere  question  of  evidence;  and 
the  court  rightly  held  that  there  was  no 
proof  of  the  set  offs.  His  claim  to  a  credit 
for  the  proceeds  of  sales  of  the  personal  sub- 
ject under  the  previous  order,  seems  not  to 
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have  been  asserted  at  the  hearing ;  and  the 
court  did  not  dispose  of  the  mone^.  The 
claim  ie  asnerted  here  for  the  lirst  time; 
and  this  court  may,  if  it  think  proper,  dis- 
pose of  it.  According'  to  Clarke's  preten- 
sions, a  great  part  of  that   money    belongs 

to  Colton  &  Clarke. 
577         rrrcKBR,  P.     Various  objections 

have  been  made  to  this  decree,  of 
nhich  I  shall  proceed  to  dispose  as  suc- 
cinctly as  may  be. 

1.  On  the  part  of  Fitzfaugh,  it  is  con- 
tended that  he  ytAB  originally  improperly 
made  a  party,  and  that  the  bill  as  to  him 
ought  to  have  been  dismissed.  This  ob- 
jection is  premature,  as  there  is  not  yet  a 
final  decree  in  the  cause.  Until  such  de- 
cree be  rendered,  the  plaintiff  may  go  on 
with  his  proofs,  and  peradventnre  estab- 
lish some  ground  of  charge  against  him. 
In  the  present  state  of  the  record,  I  am 
by  no  means  satisfied  that  he  was  improp- 
erly made  a  party;  for  he  seems  to  have 
been  an  active  agent  in  cutting  timber  and 
wasting  the  premises ;  and  he  may,  per- 
haps, be  made  chargeable  for  the  eloigning 
of  the  personal  property  between  the  execu- 
tion of  the  first  and  second  contracts.  The  tanh) 
uncertainty  as  to  his  age  does  not  permit 
us  to  say  how  far  he  may  or  mar  not  be 
bound. 

2.  It  is  objected,  "that  no  specific  execu- 
tion of  a  sale  of  personal  property  can  be 
enforced;  and  that  no  lien  on  the  personal 
property  for  the  purchase  money  exists, 


pecially  when  money  has  been  paid  by  the 
purchaser,  the  possession  delivered  to  him, 
and  he  is  solvent."  As  to  the  first:  the 
contract  being  for  the  sale  of  real  and  per- 
sonal estate  together  for  a  lumping  price, 
the  specific  execution  cannot  be  decreed  as 
to  the  real  estate  alone ;  and  as  there  is 
clearly  jurisdiction  as  to  that,  it  must  carry 
with  it  jurisdiction  as  to  the  personalty 
also.     As  to  the  second    point:  it    is  unim- 

Srtant  whether  or  not  an  implied  lien  ex- 
:s,  for  in  this  case  there  is  ample  evidence 
that  Clarke  was  not  to  have  a  title  until  the 
purchase  money  was  paid.  This  is  obvious, 
both  under  the  first  and  second  contnftt. 
By  the  first  contract,  indeed,  which  is  very 
loosely  worded,  it  is  said,  that  the  price 
was  to  be  paid  "when  a  deed  should  be 
made."  But  the  parties  certainly  did  not 
design  this  as  fixing  the  time  of  pay- 
S78  ment :  For  the  'vendees  would  not 
have  been  willing  to  pay  up  the  cash 
the  day  after  the  contract,  if  a  deed  had 
tben  been  tendered.  Both  parties  con- 
templated a  credit,  and  bonds  were  accord- 
ingly given  for  two  instalments,  payable 
in  January  1338,  and  June  1839.  Here  then 
was  a  definite  time  appointed  for  payment, 
and  no  fixed  time  for  making  the  deed; 
and  where  that  is  the  case,  the  latter  is  not 
a  precedent  condition  to  the  former.  Bailey 
v.  Clay,  4  Rand.  346.  Besides  it  is  clear, 
that  by  this  contract,  the  delivery  of  the 
possession  of  the  personal  property,  was  not 
designed  to  operate  to  convey  the  title, 
it  is  provided  expressly,  that  it  was  t 
conveyed  by  bill  of  sale.  Under  the  second 
contract  the  retention  of  title  is  plain. 
Cnrtis  agreed  to  execute  a  deed  for  thi 
property  to  Clarke  "whenever  he  should 
make  the  payments  they  should  agree 
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He  waa  not  then  to  have  the  property  till 
he  paid  'the  money.  A  lien,  therefore, 
clearly  existed,  and  as  to  Clarke  the  sale 
tvas  properly  directed. 

3.  It  is  objected,  that  Colton  &  Clarke  have 
purchased  the  property,  and  the  plaintiff 
has  not  proceeded  regularly  as  to  them. 
That  is  nothing  to  Clarke ;  it  does  no  injury 
to  him.  He  violated  good  faith  by  at- 
tempting to  sell  to  Colton  3l    Clarke,    when 

bill  of  sale  had  been  made  to  him  as  the 
provided  for;  J  say  attempting; 
may  admit  of  question,  whether,  aa 
the  goods  were  still  left  at  Perton,  a  con- 
structive change  of  possession  should  be 
'mplied,  against  the  rights  of  Curtis,  from 
he  mere  order  to  deliver  them. 

4.  It  is  objected,  "that  the  court  has  re- 
fused Clarke  credit  beyond  his  payment  of 
1000  dollars.  I  think  it  properly  did  so, 
upon  the  evidence  in  the  case :  yet  there 
was  enough  in  the  evidence  to  justify  send- 
ing the  account  to  a  commissioner.  The 
failure    to   direct  an  account  was  therefore 

So  also  was  the  omission  to  ap- 
ply the  proceeds  of  sale  of  the  personalty 
*"  the  discharge  of  the  purchase  money  pro 


'There  is  a  further  error  in  directing 
sate  of   the    lands    without    having 
required  a  proper  deed  to  be  previoualy  ex- 
ecnted  by  Curtis  and  wife,  since  a  sale  un- 
der such  circumstances  might  have  led  to  a 

think  too,  the  sale  should  have  been  for 
only  one  half  cash  and  the  other  half  on  a 
credit  of  twelve  months.  And  the  commis- 
should  have  been  directed  to  report 
their  proceedings  to  the  court  for  Its  con- 
firmation, instead  of  paying  over  the 
purchase  money  without  the  previous  rati- 
fication of  the  sale. 

For  these  errors,  the  decree  must  be  re- 
versed and  the  cause  sent  back  for  further 
proceedings,  according  to  the  principles 
here  declared. 

I  have  omitted  to  observe,  that  the  decree 
in  this  case,  though  apparently  founded 
upon  the  original,  instead  of  the  substituted 
contract,  is  substantially  correct;  since  the 
price  was  identical  in  both,  and  though  the 
time  of  paying  the  first  instalment  was 
varied,  no  change  was  made  as  to  the  time 
from  which  it  was  to  bear  interest.  The 
amount  due  therefore  would  be  the  same 
under  both. 

BROOKE,  CABELL  and  ALLEN,  J., 
concurred. 

STANARD,  J.  This  case  is,  in  my 
opinion,  a  fit  one  for  relief  in  equity.  The 
circumstance  that  the  contract  sought  to 
be  carried  into  specific  execution,  embraced 
personal  as  well  as  ^  real  estate,  does  not 
preclude-  the  court  of  equity  from  giving 
such  relief.  The  principle  on  which  that 
jurisdiction  is  exercised,  does  not  depend 
on  the  subject  of  the  contract  being  real  or 
personal,  but  on  the  adequacy  of  the  rem- 
edy at  law  to  ^ive  full  and  efiectual  relief. 
When  the  subject  of  the  contract  is  real 
estate,  generally  if  not  universally,  snch 
full  and  effectual  relief  can  be  obtained  in 
a  court  of  equity  only:  whereas,  when  the 
subject  is  personalty,  damages  at  law,  in 
general,  will  afford  the  party  injured 
580      adequate  Vedress;   but   when   this  is 


II  LEIQH 


Vdhunu  Rspokm,  Arnotatbd. 


681-883 


not  *o,  equity  has  jarisdiction  to  en- 
force apeciflc  execution  of  a  contract  for 
personalty,  on  the  same  principle  on  which 
the  exercise  of  such  jurisdiction  when  the 
subject  of  the  contract  is  realty,  is  vindi- 
cated. Where  {aa  in  the  present  case)  the 
■nbject  of  the  contract  of  sale  is  mixed  of 
real  and  personal  estate,  and  a  gross  price 
to  be  paid,  the  jurisdiction  is  free  from  all 
reasonable  doubt.  Had  the  purchaser 
brought  his  suit  for  specific  performaace, 
there  could  not  have  been  a  doubt  of  the 
jnrisdictton:  for  he,  certainly,  had  not  an 
adequate  remedy  at  taw.  It  is  true  he  had 
possession  of  the  personalty ;  but  on  that 
no  separate  value  had  been  fixed  by  the 
parties.  They,  probably,  made  very 
different  estimates  of  the  value  of  it;  and 
the  consequence  would  be,  if  he  were  driven 
to  a  suit  at  law  for  damages  for  the  failure 
of  the  vendor  to  convey,  that  he  would  be 
exposed  to  a  claim  for  the  estimated  profits 
of  the  land  which  he  had  received  and  held 
as  his  own.  and,  in  effect,  made  chargeable 
lated    value    of   the  personal 


trai'ting  parties.  Now,  no  principle  is  bet- 
ter settled  than  that  the  right  to  call  for 
specific  execution  of  a  contract  is  reciprocal ; 
when  one  of  the  contracting  parties  may 
call  for  specific  execution,  the  other  may 
too.  In  this  case,  the  vendor's  right  to  the 
aid  of  the  court  for  specific  execution,  is 
vindicated  by  the  further  consideration  that 
the  circumstances  of  the  case  made  it  pe- 
culiarly fit  for  that  jurisdiction.  It  is  the 
case  of  a  contract  for  land,  of  which  there 
had  been  part  performance,  by  surrender 
of  possession,  and  payment  of  a  porti 
the  purchase  money;  and  nhere,  in  respect 
to  the  separate  contract  of  Clarke,  the  pi 
chaser  in  possession,  there  was  no  note 
writing  signed  by  him;  and,  in  respect  to 
the  first  contract,  the  obligation  of  the 
first  three  purchasers  had  been  cancelled, 
and  no  remedy  remained  for  the 
581  vendor  against  those  parties  'as 
obligocs.  In  such  a  case,  the  remedy 
at  law  was  not  only  inadequate,  but  at  best 
precarious  and  doubtful. 

The  vendor  having  properly  resorted  to 
equity  for  relief,  what  is  the  extent  of  his 
claim?  The  measure  of  Clarke's  responsi- 
bility as  to  amount,  is  the  purchase  money 
which  was  to  be  paid  under  the  first  con- 
tract; namely,  6581  dollars  with  interest 
from  the  1st  January  1838,  and  6500  dollars 
with  interest  from  the  1st  June  1839.  That 
Curtis  was  to  receive  from  Clarke,  under 
the  second  contract,  as  much  as  he  was  en- 
titled to  claim  under  the  first  contract,  and 
that  the  only  variation  from  the  first  con- 
tract was  a  chant^e,  not  in  the  amount  of 
purchase  money  but  in  the  time  of  making 
the  first  payment,  is  satisfactorily  estab- 
lished by  the  parol  evidence,  by  the  written 
engagement  which  Clarke  took  from  Curtis 
to  convey  the  property  to  him  when  the 
payments  should  be  made,  and  the  fact  dis- 
tinctly stated  in  Clarke's  answer,  that 
Curtis  was  willing  to  cancel  the  first  con- 
tract altogether,  and  Clarke  insisted  on  it. 
It  is  not  to  be  credited,  that  Curtis  would  be 
willing  to  cancel  a  contract  on  which  Clarke 
and  two  others  were  bound  to  him,  in  order 


that  he  might  make  a  sale  to  Clarke  alone 
for  a  smaller  price,  while  Clarke  was  in- 
sisting on  the  contract  by  which  he  and 
two  others  were  bonnd  for  a  larger  price. 
The  decree  is  clearly  right  in  this  particular. 
The  opinion  I  have  expressed  places  tbe 
right  of  the  vendor  to  relief  in  equity  on  a 
foundation,  of  which  his  retention  of  a  lien 


:lined  to  think,  that  no  such  lien  remained: 
that  the  delivery  of  the  personal  property, 
and  the  execution  of  the  bonds  by  the  pur- 
chasers under  the  first  contract,  passed  the 
full  property  in  that  paft  of  tbe  subject  to 
them,  without  any  further  act,  and  no  Hen 
upon    it    for    the    purchase    money   existed 

after  the  title  in  and  possession  of  it 
582      had  "passed  to  the   purchasers.     The 

new  contract  made  no  change  in  this 
respect.  It  only  converted  the  joint  title  in 
and  possession  of  the  personalty,  before 
held  by  Clarke  in  common  with  the  other 
original  joint  purchasers,  into  the  sole  title 
and  possession  of  Clarke,  and  the  joint  re- 
sponsibility of  the  original  joint  purchasers 
'nto    a    sole    responsibility    of    him  alone. 


As  to  all  the  other  points,    I  concur   with 

The  decree  of  this  court  declared,  that 
the  appellee  Curtis  properly  sought  and 
was  entitled  to  relief  in  a  court  of  equity, 
and  that  the  measure  of  his  claim,  under 
the  contract  by  which  the  appellant  Clarke 
was  substituted  as  sole  purchaser,  in  place 
of  him  and  his'  associates  in  the  original 
contract,  was  the  amount  stipulated  to  t>e 
paid  by  the  original  contract,  viz:  the  sum 
of  6581  dollars,  with  interest  from  the  Ist 
January  1838,  and  6500  dollars,  payable  on 
the  1st  June  1S39.  That  the  whole  subject 
purchased,  real  and  personal,  remained  in 
the  hands  of  the  appellant  Clarke,  charge- 
able with  the  purchase  money;  and  though 
the  precise  date  at  which  a  part  of  the  first 
mentioned  sum  of  6581  dollars  was  payable, 
.  not  ascertained,  yet  that  part  with  Inter- 
est ^hereon  from  the  1st  January  1838,  to- 
gether with  the  rest  of  the  purchase  money, 
was  due  and  payable  at  least  as  early  as 
Ist  June  1839.  That  the  court  below  erred  in 
ing  the  sale  of  the  personal  property, 
i  mere  motion  of  the  appellee,  before 
se  was  heard  and  his  title  to  relief 
adjudicated,  and  before  the  amount  of  the 
lien  thereon  had  been  ascertained  by  a 
liquidation  of  the  appellee's  claim;  and  if 
that  decree  had  not  been  executed,  and  the 
property  sold  under  it,  and  in  alt  probabil- 
ity dispersed,  it  would  be  proper  to  reverse 
that  order,  annul  the  sale  under  it, 
583  and  order*the  restitution  of  the  prop- 
erty ;  but  as  such  a  measure  would 
afford  the  appellant  Clarke,  or  those  entitled 
to  the  property,  no  adequate  redress,  the 
appellee  should  be  held  accountable  for  the 
amount  of  the  sales,  he  taking'  the  t>enefit 
thereof,  and  his  accountability  therefor 
credited,  whether  the  proceeds  of  the  sales 
be  collected  or  not,  against  the  purchase 
money  due  from  the  appellant  Clarke  on 
the  contract,  unless  in  the  further  progrress 
of  tbe  case,  the  title  of  Cotton  &  Clarke  to 
the  property  sold  under  the  said  order  should 
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be  aaserted  and  auBtained.    That  before  the 
t  should  have   decreed   the    pajmeat  of 


the  purchase  money,  the  jnst  balance  thereof 
should  have  been  liquidated,  by 
in  which  the  appellant  Clarke  should  have 
credit  (on  the  condition  above  expressed) 
for  the  amount  of  the  sales  of  the  personal 
property  under  the  said  order,  and  such 
other  discounts,  payments  or  set  ofFs,  as  he 
might  shew  himself  entitled  to.  And  that 
when  the  balance  due  of  the  purchaie  money 
should  have  been  so  ascertained,  the 
court  should  have  decreed,  that  the  appellee 
should  prepare  and  tender  a  conveyance 
vith  geneml  warranty  froni  himself  and 
wife  to  the  appellant  Clarke;  and  if  he,  on 
such  tender,  should  paj  the  balance  of  the 
purchase  money,  then  the  conveyance 
should  be  delivered;  and  if  he  should  not 
pay  it,  then  the  conveyance  shonld  be  de- 
posited with  the  clerk  of  tne  court,  to  be 
delivered  to  Clarke,  should  be  pay  the  said 
balance  of  purchase  money  before  the  sale 
of  the  land  embraced  by  the  contract,  or  to 
be  held  for  the  use  of  the  purchaser  under 
the  decree  of  the  court ;  and  on  such  default 
of  payment  by  the  appellant  Clarke  on  the 
tender  of  the  deed,  it  should  be  further  de- 
creed, that  the  said  appellant'  pay  to  the 
appellee  the  balance  ascertained  as  afore- 
said, and  that  the  land  embraced  by  the 
contract  should  be  sold  on  reasonable  notice, 
on    the    terms    that   the  purchaser  pay  one 

half  of  the  purchase  money  in  cash, 
584      and  the  other  in  •'twelve  months,  the 

title  to  be  retained  as  a  security  there- 
for, and  the  land  subject  to  re-sale  under 
the  further  decree  of  the  court,  to  raise  the 
amount  of  the  credit  instalment  In  default 
of  the  payment  thereof.  Therefore,  the 
decree,  so  far  as  it  conflicted  with  the  prin- 
ciples here  declared,  was  reversed,  and  in 
all  things  else  afBrmed;  and  the  cause  was 
remanded  to  the  circuit  superior  court  to 
be  further  proceeded  in  according-  to  the 
principles  here  declared. 

Wynn  v.  Wyatt's  Adm'x. 

February.  1841.  Blcbmoud. 

(Absent  Bbooke  and  allih.  J.) 

Appdlsla  Prscttca-Reburinc— Ssrvluat   Proceu*— 


Wynn  v.  Wy4TT'9  Adh'z.  B84-Q86  . 

PlMdlBf  ant  PrsctkM— DcfecUv*  PracMt—Wslvsr.t— 
PlalatIO  bavins  sned  ont  a  HommoaB  asalual 
defendant  to  answer  ber  action,  anfl  judgment 
being  entered  by  default;  U  does  not  expregaly 
appear  of  record,  ibat  defeudant  was  a  peraon 
asalDSt  wbom  the  gummons  wa»  tbe  proper  proc- 
ess nnder  Ibe  statnte  1  Key.  Code.  cb.  1S8,  I  08, 
but  defendant  appeared  in  term  to  have  proceed- 
ings al  ralea  corrected,  and  did  not  object  to  tbe 
summons  aa  Improper  process:  HIld.  [be  conn 
will  presume  It  was  the  proper  process.    Bat 

SaaW'SaiBe-PaUurB  ts  Appear-QDnv.- whether. 
If  defendant  had  never  appeared  for  any  purpose, 
the  summons  eoold  be  presumed  proper  processf 

Sun»~SanDW«-PalIan  to  Make  Proper  Rotura— 
Right  to  5iic  Oat  AltackBeat.-upon  a  snmmoni 
sned  out  against  defendant  lo  answer  plaintiff's 
action,  the  officer  returns  "not  found,  and  copy 
left  Ac."  witbDul  sbewlng  nben  the  copy  was  left: 
HB1.D.  upon  that  return  it  did  not  appear  that 
the  sommons  was   duly    served;    and    that 

5as  *plalntlff  should  then  have  sued  out  alias 
summons,  aud  not  an  attachment  against 
defendaiit's  goods  to  compel  appearance,  upon  tbe 
construction  o!  the  sUluce,  Ibfd.  f  81,  BB. 

S«»- Sow- 1 rr«rulsr- Special   Appursoee- Effect, t 
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judgment  and  remanded  case  ti 
for  further  proceedings  there,  and  certldc 
that  ludgment  had  t>een  sent  by  the  clerk  I 
mnrt  below,  a  rehearing  was,  on  motl 
defendant  In  error,  directed  here:  wber 
this  conrt  revoked  the  certiflcate  of  Its  fi 


ersed 


Jndgm 


d  dire 


proceedings    till  further 


cient  service. 


eMldenl,    ordered,  that 
ument.  should  be  sufQ- 


•Court  ol  Appeals- Decree -Plnollly  of.— In  Reld 
Strider,  TQratL  KS  (see  also. /oo(-nof<).  tbe  case  i 
Bank  of  Va  v.  Craig.  6  Leigh  3M.  whereHbe  con 
■iverruled  a  motion  for  a  rehearing,  on  the  groun 
that  It  could  not  set  aside  It.**  decree  entered  at 
former  term,  whether  It  was  prematurely  decided, 
or  wbether  It  was  objectionable  on  tbe  merlu  or 
nut.  was  approved.   Tbe  court   further  said   tbe 
decision   Is   not  In  conflict  with   llVnn  v,   W^att, 
Ltigh  SB*.    It  iB  trne  in  this  case  a  Judgment  of  this 


-Plain  tlH  8C 


a  the  pi 


n  attachment  is 


HDed  against  defendant's  goods  to 
ance.  which  being  returned  ezecnted 
Jndgment  la  entered  at  rules:  defendar 
appears  and  moves  that  the  ; 
quashed  as  Irregular  process:  the  court  accord- 
ingly Quasbed  tbe  atucbment.  and  sends  case 
back  to  the  rules  for  further  proceedings  there: 
Hsij>.  the  defend  ant's  appearance  in  term  to  have 
the  Irreeular  process  naaahed.  was  not  an  ap- 


court  of  one  term  was  set  aside  at  its  next  and  a 
rehearing  directed:  but  as  Is  suggested  by  the 
reporter  the  motion  was  made  at  the  previous  term 
and  held  under  advisement.  See  also,  citing  the 
principal  case  on  tMs  question.  Hall  v.  Bank.  IB  W. 
Va.  sao.    See  Glass  v.  Baker,  «  Mnnf.  218. 

tploading  ood  Proctice-i>ef(ctlv>  Procss— Waiver. 
-For  the  proposition  that,  where  tbe  defendant 
anpearsand  pleads  to  the  action  he  waives  defects 
In  the  summons  and  retam.  tbe  principal  case  Is 
cited  and  approved  InMahany  v.  Kepbart.  16  W. 
Va.  ei8:  /ool-noU  to  Hlckam  v.  Larkey.  OQratt  110. 
See  also,  Lockrldge  v.  Lockridge.  1  Va  I>ec.  •!:  Pnl- 
11am  V.  Aler.  16  QratL  M.  and  noii. 

t^""«—*"»e- Special  App*araBce.~it  Is  well  set- 
tled that  an  appearance  on  amotion  to  quash  an 
attachment,  becaase  of  irregular  eiecutlOD  of 
process  Is  not  an  appearance  to  the  action  whereby 
Its  alleged  defects  are  waived.  Petty  v.  Prick  Co., 
M  Va.  60S,  10  S.  E.  Rep.  8W.  citing  Danle!  on  Attach- 
ments, sec,  I8»:  ""wiBit.  HVotf,  ll/HrfffA684:  Harkness 
V.  Hyde.  «8  U.  S.  ITS.  See  also.  clUng  tbe  pHucIpal 
case  for  this  proposition,  Paillam  v.  Aler.  l60ratL 
S3:  Hlckam  v.  Larkey,  A  Oratt.  211:  foot-note  to 
Harvey  v.  Sklpwltb.  IS  QratU  410:  Cbapman  v. 
Maitland,  H  W.  Va.  SM. 

5ane-Same-En*eL— to  Capehart  v.  Cunningham. 
llW.  Va.  758.  It  Is  said:  "Dnder  the  principles  laid 
down  In  Wynn  b.  Wvall.  11  LHgk  EM.  the  defendant 
was  under  no  obligation  to  appear  to  tbe  action, 
since  process  was  not  served  according  lo  law;  and 
the  entering  of  office  Judgment  at  rules,  and  direct- 
ing the  writ  enquiry  against  him  by  the  clerk,  upon 
the  supposed  default  of  appearance,  were  wlihont 
warrant,  and  were  therefore  clerical  errors." 

See  also,  citing  the  principal  ease.  Fowler  T.  Lewis 
8t  W.  Va.  lis.  U  S,  E.  Rep.  Ml. 
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pearance   to  the  actKm    which-  dispensed  with 

furllier  aDi)  proper  process. 
In  assumpsit  by  Wyatt's  administratrix 
aKainst  Wynn,  in  the  circuit  superior  court 
of  Dinwiddife,  a  summons*  was  issued, 
directed  to  the  coroner*  of  the  county,  com- 
mandine  him  to  summon  tlie  defendant  to 
aooear  on  the  return  day  and  answer  the 
plea  dated  the  11th  May  183S,  and  return- 
abie  the  next  rule  day,  namely,  the  firat 
monday  in  June-t  The  coroner  9  re- 
586  turn  was,  "Not  "found,  and  a  copy 
delivered  at  the  defendant's  house  to 
his  BOO  of  lawful  age."  without  stating 
when  the  cOpy  was  so  delivered,  or  that  the 
-on  was  informed  of  the  purport  of  the 
process.  At  June  rules,  an  attachmentt 
was  sued  out.  directed  to  the  coroner  to 
attach  the  defendant's  goods  to  satisfy  the 
plaintiff's  demand,  returnable  to  the  July 
rules !  which  was  returned,  '-eiecuted  on  a 
silver  candlestieh."  **/">?  r"'"-  "•« 
plaintiff  Med  her  declaration ;  and  the  de- 
fendant not  appearing  to  replevy  the  at- 
tached effects,  a  conditional  judgment  for 
the  plaintiff  was  entered  in  the  office,  un- 
less the  defendant  should  appear  and  plead 
at  the  August  rules.  The  defendant  still 
failing  to  appear  at  the  August  rules,  the 
conditional  judgment  was  then  confirmed, 
and  a  writ  of  inquiry  of  damages  awarded 
to  be  executed  at  the  next  term.  But  at 
the  next  term  in  September  I83S,  on  the 
defendant's  motion,  the  attachment  was 
quashed,  the  proceedings  consequent  upon 

•Itdid  not  appear  by  the  record,  why  the  plainUff 
proceeded  by  snmmonH  Instead  of  snlDK  oat  a  capias 
ad  respondendum,  or  why  the  process  was  directed 
to  the  coroner  Instead  of  the  sheriff.  But  the  rea- 
son no  donbl  was.  that  tbe  defendant  was  the  sheriff. 
The  coroner  was.  therefore,  the  proper  oOlcer  to 
serve  the  procesa.  by  the  suinte  l  Rev.  Code,  ch.  81. 
p.  M2-3.  And  by  another  Btaiole,  Id.  ch.  1».  1  «*.  p. 
m.  It  Is  provided,  that  "In  all  actions  or  suits  which 
may  be  commenced  aKalnst  the  eoTernor  of  the 
commonwealth,  any  member  of  tie  privy  conncll. 
any  of  the  Judges  of  the  superior  courts,  or  the 
sheriff  of  any  county  during  bis  continuance  in 
office.  Instead  of  the  ordinary  process,  a  summons 
shall  be  directed  to  the  sheriff,  or  other  proper 
olllcer.  reciting  the  cause  of  action,  and  command- 
Ins  bim  to  summon  sucb  defendant  to  appear  and 
answer  the  same  on  the  proper  return  day:  aod  If 
sncb  defendant.  Iwlne  summoned,  or  after  a  copy 
shall  be  left  at  his  nsual  place  of  abode,  ten  days 
before  the  return  day,  shall  not  appear  to  answer 
the  same  ibe  court  shall  proceed  aBalBst  sucb 
defendant  In  the  same  manner  aa  If  be  had  been 
taken  upon  a  capias  ad  respond endum.— Note  In 
Orielnal  Edition. 

tThe  rales  are  held  In  the  clerk's  office  on  the 
llrst  Monday  In  every  month:  I  Rev,  Code,  ch.  IJ8, 
IflB.-Notein  Original  Edition. 

rrbe  plaintiff,  apparently,  considered  the  cor- 
oner's return  as  simply  a  return  of  non  estlnventos, 
and  therefore  sued  ont  the  attachment  against  the 
defendant's  goods  to  compel  an  appearance.  Instead 
of  an  alias  summons,  supposing  she  had  the  option 
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8, 1  6\. 


summons  oi  this  kind:  tor  If  the  defendai 
cannot  be  found,  the  proper  service  of  such  procei 
is  to  leave  a  copy  at  the  defendant's  dwelling  M 
days  before  the  return  day.  Id.  !  «,  which  st 
In  the  preceding  note.— Note  In  Orlglnlal  Edition. 


it  set  aeide,  and, the  case  sent  back  to  the 
rulee  for  further  proceedings  there.  _ 

The  plaintiff,  at  October  rules,  sued  out 
an  alias  sumniona,  returnable  the  next 
rule  day;,  on  which  the  coroner  returned, 
"not  found,  and  a  copy  left  on  the  aide 
board  in  the  defendant's  dwelling  house 
on  friday  the  30th  October;"  so  that  the 
copy  of  the  process  was  not  left  ten  daya 
before  the  return  day,  as  the  statute  in 
such  cases  requirea.  Yet  at  November 
rules,  the  defendant  not  appearing,  a  con- 
ditional judgment  was  entered  for  the 
plaintiff  against  him.  unless  he  should 
appear  and  plead  at  the  next  rules; 
587  and  at  December  rules,  the  "defend- 
ant still  failing  to  appear,  the  con- 
ditional judgment  was  confirmed,  and  a 
writ  of  inquiry  of  damages  awarded.  The 
'    of  inquiry  was  executed  at  April  term 


the  court  gave  her  judgment  accordingly. 
The  defendant  Wynn  applied  to  this  court 
for  a  supersedeas  to  the  judgment;  which 
was  allowed. 

The  cause  was  first  argued  jn  December 
1839,  by  Spooner  for  the  i^aintiff  in  error, 
and  Allison  for  the  defendant;  and  the 
court  then  fe versed  the  judgment,  and 
remanded  the  case  to  the  circuit  superior 
court  to  be  there  further  proceeded  in  ;  but 
in  March  1840.  on  the  motion  of  C.  and  6. 
N.  Johnson  for  the  defendant  in  error,  the 
court  set  aside  the  judgment  of  reversal,  and 
directed  another  argument.  In  the  mean 
time,  however,  the  certificate  of  the  judg- 
ment of  reversal  had  been  sent  by  the  clerk 
of  this  court  to  the  circuit  superior  court, 
and  thus  the  case  was  now  in  that  court. 
Whereupon  this  court  made  the  following 
order — "On  the  motjoo  of  the  defendant  in 
error  by  her  counsel,  and  it  appearing  to 
the  court,  that  the  judgment  of  reversal 
rendered  in  this  court  In  December  1839. 
was,  by  a  subsequent  order  made  in  March 
last,  set  aside,  for  the  purpose  of  having 
a  rehearing  of  the  whole  matter  in  the 
cause,  and  it  further  appearing  that  before 
the  last  recited  order  was  made,  the  tran- 
script of  the  judgment  aforesaid  was  im- 
providently*  certified  to  the  said  circuit 
superior  court,  and  the  cause  remitted  to 
the  said  court,  it  is  ordered,  that  the  same 
be  recalled  and  revoked,  and  it  is  further 
ordered,  that  the  said  circuit  superior  court 
from  all  further  proceedings  in  the  said 
cause  under  the  judgment  aforesaid 
588  do  altogether  surcease,  '*until  the 
further  order  of  this  court.  And  it 
further  appearing  to  the  court,  that  the 
plaintiff  in  error  is  not  an  inhabitant  of 
this  state,  and  that  at  the  former  hearing 
he  was  represented  by  counsel,  it  is  further 
ordered,  that  a  service  of  this  order  upon 
his  said  counsel  shall  be  deemed  and  taken 
to  be  a  sufficient  service." 

Upon  the  second  argument.  Spooner.  for 
the  plaintiff  in  error,  objected.  1.  That 
it  nowise  appeared  by  the  record,  that 
the  summons  was  the  proper  process  in  the 


ipposes.  that  though  the  rehear- 
ing was  not  allowed  till  March  1840.  the  motion  for 
It  had  been  made  at  tbe  prcvlons  term,  and  held 
under  advlBenieDt-~Note  In  Original  Edition. 
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action ;  in  otbcr  words,  that  Wynn,  the 
defendant  below,  was  a  person  against 
whom  the  statute  authorized  the  proceed- 
ing by  aummons;  and  if  the  aummonB  was 
itle^ral,  the  detcndatit  was  not  Ijound  to 
appearupon  it;  and  the  proceedings  should, 
therefore,  he  reversed  from  the  beginning:. 
2.  That  the  proceedings  at  Jane  rules  IS3S, 
npon  the  return  of  the  first  summons,  were 
altogether  irregular;  for  the  coroner's  re- 
turn  thereupon  did  not  shew,  that  the  sum- 
mons was  served  ten  days  before  the  return 
day,  or  indeed  that  it  was  duly  served  at 
all  according  to  the  provisions  of  the  stat- 
ute; and  instead  of  an  attachment  <igainet 
the  defendant    for  failing    to  appear,    an 

atlas  summons  should  have  been  sued 
589      out.*    The  attachment  was  therefore 

properly  quashed.  3.  That  the  sub- 
sequent proceedings  at  the  rules  were  also 
irregular;  because  upon  the  alias  summons 
then  issued,  the  coroner's  return  shewed ' 
distinctly  tliat  the  process  was  not  served 
ten  days  tiefore  the  return  day :  the  copy 
of  it  was  left  at  the  defendant's  dwelling 
house  on  the  30th  October  1835,  and  the 
return  day  Was  the  next  rule  day,  namely, 
the  first  monday  in  November.  Therefore, 
instead  of  entering  a  conditional  judgment, 
for  the  defendant's  failure  to  appear  at 
November  rules,  a  pluries  summons  should 
have  been  issued. 

C.  and  G.  N.  Johnson,  for  defendant  in 
error,  said,  1.  That  the  court  must,  in' this 
case,  presume,  that  WynU  was  a  person 
against  whom  Wyatt's  administratrix  might 
commence  her  action  by  summons ;  for  as 
he  appeared  in  court  to  have  the  proceed- 
ings at  the  rules  corrected,  anH  could  then 
have  objected  to  the  summons,  alid  had 
that  process  quashed  if  it  was  irregular,  but 
only  objected  to  the  attachment  and  the 
proceedings  thereupon,  it  was  plain  enough 
that  the  propriety  of  thesummonscould  not 
have  been  contested.  Besides,  if  the  sum- 
mons was  not  the  proper  process,  the  error 
was  In  the  defendant's  favour;  it  allowed 
him  a  privilege  to  which  he  was  not  entitled. 
He  had  no  reason,  and  therefore  no  right, 
to  complain.  2.  They  admitted  that  the 
proceedings  at  the  rules  on  the  return  of 
the  first  summons  Were  irregular;  and 
whether  they  were  so  or  not,  they  were  set 
aside    by   an    interlocutory    order   of    the 


■Tbeae  two  points  baa  occurred  in  anollier  case. 
Jeter  y.  Hyde,  which  was  heard  before  four  Judirea 
of  this  court,  who  were  equally  divided  In  oplnloa. 
aud  so  the  iudcmeut  there  was  afflrmed.  lb  that 
case.  TtPCKSR.  P..  said— "'H  the  defendant  was  a  prt- 
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,  and  he  coQld  not  be  In  defanlt  tor  falUi 
lo  appear  upon  llleeal  process.  The  Judgment 
belDS  by  defaall.  the  process  Is  part  of  the  record: 
and  aa  It  does  not  appear,  that  the  defeadaut  was 
an  oOlcer  who  most  be  sued  by  samnioua.  we  cannot 
presQme  him  to  bave  been  sn:  and  If  not.  then  be 
was  not  bound  to  appear.  But  suppose  we  may  pre- 
snme  him  lo  bave  been  a  prlvlleired  person  within 
the  Btalnte.  then  [he  aerrlce  of  the  process  ten  days 
before  cberetumday  ought  to  have  appeared:  else, 
he  was  In  no  defanlt.  Bat  this  does  not  appear. 
Therefore,  the  Indgroenl  la  erroneous,"  But  It  did 
notapiwar  In  that  case  iaa  It  did  Id  tb la)  that  the 
defendant  had  appeared  In  the  cause.  In  any  way  or 
for  any  purpose.— Note  In  Orlilual  Edition. 
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nd  which 


court,  from  which  no  appeal- lay, 
the  defendant  in  error  could  not 
tion  here.  But,  3,  they  contended,  that 
Wynn  in  fact  appeared  to  the  action.  He 
appeared  in  court  to  have  the  proceedings 
at  the  rules  corrected:  he  had,  therefore, 
full  notice  of  the  action.  The  only  purpose 
of  the  summons  was  to  give  him  such 
. .  ce.  After  he  had  appeared  in  court, 
and    had   the   case   sent  bacli  to  the  rules. 


thei 


sity 


of 


give 
which    he    already  had  ; 
the    plaintiff   might    have    pro- 
ceeded against  him  at  the  rules,  as  against 

defendant  who  had  appeared  but  failed  to 
plead,  and  so  viight  have  taken  judgment 
against  him  by  nii  dicit.  The  conditional 
judgment  was,  indeed,  entered  by  the  clerk 
for  the  failure  of  the  defendant  to  appear 
and  plead ;  but  the  failure  to  plead  after 
appearance  equally  warranted  the  condi- 
tional judgment ;  and  the  mistaken  entry 
of  the  failure  to  appear  could  not  vitiate 
the  proceeding.  This  was,  in  effect,  a 
judgment  by  nil  dicit,  and  ail  erroi-8  were 
cured  by  the  sUtute  of  jeofails,  1  Hev. 
Code,  ch.  128,  {  103,  p.  S12. 

Spooner,  in  reply,  maintained  that 
Wynn's  appearance  in  term,  to  have  the 
proceedings  at  the  rules  corrected,  upon  the 
ground  of  the  irregularity  of  the  process, 
could  not  be  tantamount  to  regular  proc- 
ess, nor  could  an  appearance  in  term  be 
an  appearance  to  the  action  at  the  rules. 
But  if  the  appearance  in  term  conld  be 
so  regarded,  it  might  have  authorized  a 
rule  upon  him  to  plead,  but  not  this  oBBce 
judgment  against  him  for  default  of  ap- 
pearance and  plea. 

STANARD,  J.  I  think  the  objection, 
that  it  does  not  expressly  appear  by  the 
recdrd  that  Wynn  was  a  person  against 
whom  it  was  proper  to  commence  the  action 
by  summons,  is  of  no  avail.  The  substitU' 
tion  of  the  summons  Instead  of  tlie  ordi- 
nary process  of  capias,  is  a  privilege  given 
by  statute  to  certain  officers,  when  they 
are  sued.  If  a  defendant  be  not  strictly 
entitled  to  the  privilege,  no  wrong  can  tie 
done  him  by  conceding  it  to  him,  bnl 
rather  a  favour.  A  defendant  not  entitled 
to  the  privilege  miglit  probably  object  to 
the  extension  of  it  to  him,  and  by  declining 
it,  have  the  process  set  aside  for  irregular- 
ity :  but  if  he  Bulfers  the  case  to  proceed 
upon  the  summons,  he  must  be  considered 
as  admitting  that  he  is  a  person  liable  to 
be  sued  by  such  process,  or  if  not,  as 
acquiescing  in  the  privilege  it  con- 
591  cedes  "to  him.  In  either  view,  the 
objection  to  the  process  ought  not  to 
be  regarded  as  just  cause  to  impeach  the 
judgment  rendered  upon  it.  Besides,  in 
this  case,  Wynn,  the  defendant  l>elow, 
Having  expressly  objected  to  the  regularity 
of  the  process  of  attachment,  without  mak- 
ing any  objection  to  the  summons,  the  im- 
plication is  inevitable,  either  that  he  was 
a  person  against  whom  the  summons  was 
the  proper  process,  or  if  he  was  not,  that 
he  waived  objection  on  that  head. 

The  award  of  the  attachment  on  the 
return  made  upon  the  first  summoQs,  And 
the  proceedings  at  the  rules  upon  the  return 
of  the  attachment,  were  confessedly  irreg- 
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ular;  nor  is  it  to  be  doubted,  that  the  court 
was  right  in  quashins  the  attachment,  set- 
ting aside  the  proceedings  consequent  upon 
it,  and  sending  the  cause  bacic  to  the  rules 
for  further'proceedings. 

In  the  Bubsequent  proceedinge  at  the 
rules,  an  aliaa  summons  was  issued, 
return  upon  which  shewed,  clearly,  that 
the  process  was  not  duly  executed,  and  yet 
an  office  judgment  was  entered  against 
the .  defendant  for  failing  to  appear  and 
plead,  acd  a  writ  of  inquiry  of  damages 
was  awarded.  The  writ  of  inquiry  was 
executed  at  the  ensuing  term.  There  could 
be  no  default  of  appearance,  unlet 
summons  was  returned  duly  served, 
clerk,  I  presume,  through  mistake,  supposed 
that  the  return  upon  the  Bummona  shewed 
that  it  was  duly  served,  and  entered  the 
office  judgment,  and  the  award  of  the  writ 
of  inquiry,  in  consequence  of  that  mistake. 
But  as  the  summons  was  not  duly  served, 
there  was  no  warrant  for  entering  the  office 
judgment  and  awarding  the  writ  of  inquiry 
and  those  proceedings  are  erroneous,  i: 
there  b'e  no  other  foundation  for  them  than 
the  supposed  default  of  appearance  at  the 

It  has,  however,  been  earnestly  insisted, 
that  Wjnn's  appearance  in  term,  to  havi 
the  attachment  quashed  and  the  proceedings 

consequent    upon    it    set   aside,    was 
592      *an    unqualified    appearance    to  the 

action,  which  superseded  the  neces- 
sity of  other  process;  and  that  when  the 
case  returned  to  the  rules,  the  plaintiff 
below,  without  further  process,  was  entitled 
to  judgment  for  the  defendant's  failure  to 
plead.  It  might  be  a  sufficient  answer 
say,  I.  that,  if  the  defendant's  appearance 
in  term  to  have  the  previous  proceedings 
at  the  rules  corrected,  dispensed  with  the 
necessity  of  further  process,  the  plaintiff, 
by  suing  out  the  new  process,  waived  the 
benefit  of  that  dispensation ;  and  2.  that 
the  judgment  entered  at  the  rules  was  n(' 
judgment  for  the  defendant's  failure 
plead  after  his  appearance,  but  for  his 
failure  to  appear  after  process  served. 
But,  apart  from  these  considerations,  wai 
the  defendant's  appearance  in  term  for 
such  a  purpose,  and  appearance  to  the 
action,  which  dispensed  with  further  proc- 
ess, and  subjected  him  to  a  judgment  by 
nil  dicit,  and  to  the  consequences  of  such 
a  judgment?  It  was  not  so  understood  by 
the  plaintiff,  by  the  clerk,  by  the  defendant, 
or  by  the  court:  not  by  the  plaintiff, 
for  upon  the  return  of  her  case  to  the 
rules,  she  sued  out  new  process:  not 
by  the  ctcrk,  for  be  founded  the  subsequent 
proceedings  at  rules  upon  the  return  of 
the  alias  summons,  under  an  erroneous 
opinion  that  the  return  shewed  due  service 
of  that  process ;  not  by  the  defendant, 
else  he  would  hardly  have  let  judgment 
pass  by  nil  dicit,  and  a  writ  of  inquiry 
be  executed,  whereby  any  claim  which  the 
plaintiff  might  have  setup,  however  incon- 
sistent with  that  mentioned  in  the  process, 
might  have  been  conclusively  charged  upon 
him:  not  by  the  court,  for  it  set  aside  the 
previous  proceedings,  because  the  attach- 
ment was  irregular  process,  and  when, 
after  quashing  the  attachment,  it  sent  the 
case  back  to  the  rules  for  further  proceed- 
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inge,  the  further  proceedings  plainly  indi- 
cated, were  such  as  the  plaintiff  o-^ght  to 
have  taken  instead  of  suing  out  the  attach- 
ment; that  is,  as    the    first    summons    was 

not  duly  served,  the  issuing  of  an 
593      alias.    *The  argument  then    is,    that 

the  defendant's  appearance  in  term, 
and  motion  to  quash  the  attachment, 
though  not  so  intended  by  him,  nor  so 
understood  by  the  plaintiff,  or  by  the 
clerk,  or  by  the  court,  was,  proprio  vigore 
and  necessarily,  an  unconditional  appear- 
ance to  the  action  which  dispensed  with 
further  process.  The  proposition  is  not 
sustained  by  any  principle  or  analogy.  It 
Is  of  common  occurrence,  that  a  motion  for 
award  of  execution  on  a  forthcoming  bond, 
is  resisted  on  the  ground  that  due  notice  of 
the  motion  has  not  been  given;  yet,  in  my 
experience,  it  baa  never  even  been  pre- 
tended, that  such  an  appearance  dispenses 
with  due  notice  of  the  motion,  to  be  made 
at  a  subsequent  term  :  but  if  the  argument 
for  the  defendant  in  error  here  were  well 
founded,  then  in  every  such  case,  the  court 
would  treat  the  appearance  to  resist  award 
of  execution  for  want  of  due  notice  of  the 
motion,  as  dispensing  with  further  notice, 
at  least  in  respect  to  a  motion  to  be  after- 
wards made;  and  when  the  actual  notice 
was  found  defective,  though  execution 
might  not  be  presently  awarded  upon  it. 
the  motion  jwould  yet  be  docketed  aa  one  to 
be    afterwards  made,    aa    upon    notice   dis- 

?!n*ed  with  by  the  party's  appearance. 
he  argument  presents  the  singular  di- 
lemma, that  a  party  cannot  free  himself 
from  the  present  or  past  effect  of  erroneous 
process,  without  forfeiting  his  right  to 
exemption  from  judgment  until  proper  proc- 
ess shall  be  sued  and  duly  served  upon 
him.  It  would  subject  him  to  judgment 
without  any  future  regular  procesa,  as  the 
consequence  of  his  objecting  the  nullity 
and  irregularity  of  past  process. 

My  opinion  is,  that  the  appearance  of  the 
defendant  in  term,  and  his  motion  to  quash 
the  attachment  irregularly  issued,  and  to 
set  aside  the  proceedings  at  rules  founded 
upon  it,  was  not  an  appearance  to  the  ac- 
tion, dispensing  with  further  and  proper 
process;  that  the  award  of  the  alias 
59i  summons  was  proper  *and  necessary ; 
and  that  the  proceedings  on  that  sub- 
sequent process  cannot  be  sustained,  since, 
mfessedly,  it  was  not  duly  served, 
CABELL,  J.,  concurred. 
TUCKER,  P.  It  is  conceded,  that  the 
first  proceedings  were  irregular,  and  that 
the  office  judgment  which  had  been  entered 
at  September  term  1835,  was  properly  set 
aside.  The  plaintiff  then  sued  out  a  new 
ummons,  but  that  never  waa-  duly  served; 
nd  yet  she  proceeded  against  the  defend- 
nt  for  not  appearing,  and  took  a  common 
order  against  him  by  default  for  want  of 
an  appearance.  This  was  wrong,  because 
the  defendant  was  under  no  obligation  to 
appear,  since  the  procesa  was  not  served 
'me  according  to  law.  The  common 
order  then  being  wrong,  the  office  judg- 
founded  upon  it  was  also  erroneous, 
ere  also  the  subsequent  proceedings. 
:  is  now  contended,  that  the  motion  to 
quash  the  attachment  and  send  the  cause 
to   the  rules,  waa  an  appearance.     I  think 
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not,  for  the  reasons  given  by  judge  Stan- 
nrd.  But  if  it  was,  the  plaintifF  waived  her 
first  process  and  the  proceedings  under  it, 
when  she  took  out  the  second  process;  and 
moreover,  if  there  was  an  appearance, 
there  could  have  been  no  common  order  for 
want  of  one,  but  a  rule  should  have  been 
given  to  plea.  In  every  aspect  of  the  case, 
then,  the  proceedioKS  are  erroneous  and 
the  judg'ment  must  be  reversed. 

The  proceedings  up  to  the  return  of  the 
alias  summons  must  be  set  aside ;  and  the 
cause  remanded  to  the  circuit  superior 
court,  to  be  sent  back  to  the  rules,  where 
the  plaintiff  may  sue  out  a  plaries  sum- 
mons, if  she   shall   think    proper  so  to    do. 

Judgment  reversed. 


Warb  and  Wife  v.  M'Camdi.isb.  B9B-BB7 

at  the  time  of  her  death,  then  I  wish  such 
daughter's  share  to  go  to  the  surviving 
daughters  and  grandchildren,  the  said  chil- 
dren  to  take  the  share  of  the  mother  if  liv- 
ing :  to  be  held  by  the  said  trustee  under  the 
limitations  before  stated,  as  I  do  not  wish 
the  husbands  of  my  daughters  to  have  any 
control  over  the  property  devised  to  my 
daughters."     And  he  appointed  M'Candlish 
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Wnb-CofHtructhm  ■nd  Ettect-Cue  at  Bar.— Tenu- 

tor  beaaeaCba  to  a  trustee  one  slave  by  name. 
aad  one  foartb  of  rcsldaam  of  bis  estate.  In  trust 
forblBdaasblerU.  and  al  her  dealb  in  trasl  for 
ber  cblldren.  If  any  tbec  llvlne'.  If  ngae  tben  for 
his  sarvlTlDE  daiiEbCen.  and  makes  similar  be- 
qnesU  for  tbe  Dse  of  otber  dansbtera  :  and  tbeu 
declares  blB  wlab.  cbat  tbe  bosbaiidB  of  bis  dansb- 
ters  shall  have  no  control  over  the  properly  de- 
vtaed  to  tbem  ;  tbe  dangbter  U.  marries  dnrla^ 
ber  iDlancy  :  Hbld.  f.  tboaeh  sbe  Is  eolJllcd  u> 
only  3  life  interest  in  the  subject,  she  Is  eall- 
lled.  not  merely  lo  enouBh  of  tbe  proflta  for  ber 
sapport.  bDt  to  tbe  absolute  property  and  eajoy- 
ment  of  tbe  whole  proflls  of  tbe  sabject  accrulna 
during  her  life,  and  no  part  of  the  proHts  onshi 
(o  be  converted  into  capital  wherein  abe  should 
bare  only  a  life  Interest ;  3.  that  the  surplus  prof' 
Its  beyond  her  support  should  be  paid  to  her  or 
her  order,  If  sbe  be  of  fnll  ase  ;  bat  If  abe  be  yet 
an  Infant,  then  tbe  same  should  be  paid  to  ber 
wben  she  comes  of  ase.  and  If  sbe  die  under  ase. 


John  Slaughter  late  of  York  county, 
died  in  1B27,  leaving  four  children,  Harriet 
then  the  wife  of  Samuel  Badkins,  and 
Lucy,  Margaret  and  Martha  Slaughter ; 
and  by  his  last  will  and  testament,  after 
bequeathing  three  female  slaves,  named 
Sally,  Mary  and  Lucy,  and  their  future 
increase,  to  Robert  M'Candlish,  in  trust  as 
to  the  slave  Sally  for  his  daughter  Harriet 
Badkins,  as  to  the  slave  Mary  for  his 
daughter  Margaret,  and  as  to  the  slave 
Lucy  for  his  daughter  Martha,  to  be  held 
by  the  trustee  for  the  sole,  separate  and 
exclusive  use  of  the  several  daughters,  and 
at  the  death  of  each,  the  slave  and  her 
increase  bequeathed  for  her  use  to  be 
equally  divided  among  her  children  then 
living, — devised  and  bequeathed  as  follows 
— "I  devise  all  the  residue  of  my  estate  to 
Robert  M'Candlish,  in  trust  for  my  four 
daughters,  Harriet,  Margaret,  Martha  and 
Lucy,  to  be  equally  divided  between  them; 

the  profits  for  their  sole,  neparateand 
596      exclusive  use,  and  at  their  death  *for 

their  children  then  living,  equally 
to  be  divided  t>etween  them  ;  that  is  to  say, 
one  fourth  to  each  of  my  daughters,  and 
one  fourth  to  be  divided  between  the  chil- 
dren of  such  daughter  at  the  death  of  such 
daughter;  and  if  one  of  my  daughters 
should    die    without   having  a  child  living 


be  his  sole  trustee  and  executor;  who  took 
upon  himself  the  trust  and  the  executor- 
After  tbe  testator's  death,  his  daughter 
Harriet  Badkins  died,  leaving  two  infant 
children,  John  and  Elizabeth  Badkins;  his 
daughter  Margaret  married  William  Bacon, 
and  then  died  leaving  one  infant  child, 
Mary  Bacon ;  his  daughter  Lucy  married 
William  Oelk;  and  his  daughter  Martha 
married  William  Ware. 

M'Candlish  took  possession  of  the  three 
slaves  bequeathed  to  him  for  the  use  of  Har- 
riet, Margaret,  and  Martha  respectively, 
and  all  the  residuary  slaves  about  sixteen 
in  number;  hired  them  out,  and  received 
the  profits,  to  be  appropriated  according  to 
the  trust  declared  by  his  testator. 

In  May  1837,  William  Ware  and  Martha 
his  wife  exhibited  a  bill  in  chancery.  In 
the  circuit  superior  court  of  James  City, 
against  M'Candlish  the  trustee,  Delk  and 
wife,  the  infant  children  of  Harriet  Badkins 
and  the  infant  child  of  Margaret  Bacon; 
setting  forth  the  will  of  the  testator  Slaugh- 
ter, the  agency  of  M'Candlish  in  the  exe- 
cution of  the  trust,  the  number  and  names 
of  the  residuary  slaves  that  had  come  to  his 
hands,  and  the  death  of  some  of  them; 
insisting,  that  they  were  entitled  to  have 
the  profita  of  the  slave  Lucy  Ijequealhd  to 
the  trustee  for  the  use  of  mrs  Ware, 
597  and  one  fourth  of  "the  net  profita  of 
the  residuary  slaves,  accounted  for 
and  paid  to  them;  complaining  that  the 
trustee  denied  the  right  of  the  plaintiffs  to 
more  of  those  profits  than  was  necessary 
for  mrs.  Ware's  own  support,  and  con- 
tended, that  the  surplus  ought  to  be  re- 
tained by  him  as  part  of  his  testator's 
estate,  and  that  the  interest  thereof  ought 
to  be  divided  among  all  the  testator's 
daughters  and  the  children  of  those  who 
were  dead;  and  praying  an  account  of  the 
profits  of  that  portion  of  the  testator's 
estate  which  was  bequeathed  to  M'Cand- 
lish for  the  use  of  mrs,  Ware,  and  a  decree 
for  the  payment  of  the  whole  amount  thereof 
to  the  plaintiffs. 

M'Candlish  answered,  that  he  had  acted 
as  trustee  under  his  testator's  will,  hired 
out  the  trust  slaves  from  year  to  year,  and 
annually  credited  the  female  plaintiff  with 
the  hire  of  the  slave  Lucy,  and  one  fourth 
of  the  profits  of  the  residuary  slaves;  that, 
out  of  this  fund,  he  had  educated,  boarded 
and  clothed  her,  and  that  there  was  a  bal- 
ance thereof  in  hia  hands,  of  274  dollars 
with  interest  on  193  dollars  from  the  Ist 
January  1837,  which  he  was  always  ready 
to  pay  when  he  could  safely  do  so;  that  he 
had  refused  to  pay  this  money  to  Ware,  the 
husband  of  the  legatee,  because  he  was 
expressly  excluded  from  benefit  by  the 
testator's  will,  and  the  female  plaintiff  was 
an  infant  and  could  not  give  an  acquit- 
tance ;  and  that  he  conceiv^,  that  he  ought 
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to  inveat  the  surplua  of  the  profits  in  ques- 
tiab,  over  and  above  the  support  of  the 
female  plaintiff,  in  acme  fund  for  the 
benefit  of  her  and  her  siaters;  since  if  it 
should  be  paid  to  her  husband  he  might 
use  it  at  pleasure;  and  if  she  should  die 
without  leaving  a  child,  the  survivin^r  aister 
and  the  children  of  the  deceased  slaters 
niig'ht  be  entitled  to  the  very  monej  now 
claimed  by  the  bill.  And  he  submitted  the 
construction  and  effect  of  the  testator's 
will  to  the  court. 

The  defendants  Delk    and   wife,   in  their 

answer,      insisted,     that    the    surplus    of 

the  profits  of   the  female  plaintiff's 

598  *  port  ion,    ought    to    be    invested    in 
order  that  the  same  might  accumulate 

for  the  benefit  of  all  the  legatees,  as 
M'Candllsh  in  his  anawer  proposed;  and 
thej  suggested  that  it  should  be  Invested  in 
a  youag  female  slave,  to  be  held  as  part  of 
the  trust  subject  for  the  benefit  of  all,  es- 
peciallj  as  some  of  the  residuary  slaves  had 
died,  and  this  would  be  the  means  of 
placing  them. 

The  court  appointed  a  guardian  ad  litem 
for  the  infant  defendants.  And  the  cauM 
coming  on  for  hearing  upon  the  bill,  the 
answers,  and  the  exhibits,  the  court  de' 
clared,  that  the  surplus  of  the  profits  set 
apart  by  the  testator's  will  for  his  daughter 
Martha,  over  and  above  what  was  necessary 
for  her  support,  now  in  the  hands  of 
M'Candliah  the  executor  and  trui 
namely,  the  sum  of  274  dollars  with  inte 
on  193  dollars  from  the  1st  January  lS37, 
ought  to  be  invested  in  the  purchase  of  a 
young  female  slave,  or  some  other  profit- 
able stock !  and  decreed,  that  the  trustee 
M'CandliBh  should  invest  that  sum  in  the 
purchase  of  a  young  female  slave,  to  be  by 
him  held  as  part  of  the  daughter  Martha'i 
portion,  in  all  respects,  according  to  the 
provisions  of  the  testator's  will. 

On    the  application   of   Ware  and  wife, 
this  court  allowed  them  an  appeal  from  the 

Harrison,  for  the  appellants,  said,  that 
under  the  will  of  the  testator  Slaughter, 
his  daughter  Martha  was  plainly  entitled 
to  have,  during  her  life,  the  absolute  use 
of  and  dominion  over  the  whole  profits  of 
the  property  given  to  the  trustee  for  her 
use.  To  decree  that  any  portion  of  those 
profits  should  be  converted  into  and  made 
part  of  the  capital  subject  bequeathed  to  her, 
in  which  she  should  then  enjoy  only  a  life 
estate,  was  irreconcilable  with  any  just  ot 
sensible  construction  of  the  will.  The  re- 
striction of  the  use  and  enjoyment  of  the 
profits  of    the    estate    vested  in    the 

599  trustee,    to    the    sole,     separate  *and 
eaclusive    use  of    the    legatees,     free 

from  the  control  of  their  husbands,  was 
intended  to  avoid  the  marital  rights  of  the 
husbands  in  the  subject,  so  far  only  as  to 
exempt  the  same  from  alienation  or  incum- 
brance by  them,  and  from  their  debts,  but 
not  to  restrict  the  common  use  and  enjoy- 
ment of  the  profita  by  the  husbands  and 
their  respective  wives.  And  he  submitted, 
that  the  court  ought  to  have  directed  an 
account  of  the  trustee's  transactions,  and 
of  the  profits  by  him  received. 


There  was  no  counsel  for  the  appellees. 

TUCKER.  P.,  delivered  the  opinion  of 
the  court— That  nnder  the  will  of  the  testator 
Slaughter,  though  the  appellant  Martha 
was  entitled  to  but  a  life  estate  in  the  slave 
Lucy,  and  io  her  portion  of  the  testator's 
residuary  estate,  she  was  nevertheless  en- 
titled to  the  absolute  property,  use  and 
enjoyment  ot  the  profits  of  the  estate  be- 
queathed to  her;  and  therefore,  the  decree 
was  erroneous  in  directing  any  portion  of 
those  profits  to  be  converted  Into  capital, 
whereof  she  should  enjoy  only  a  life  estate : 
That,  instead  of  reinvesting  the  profits, 
as  directed  by  the  decree,  the  surplus  thereof 
in  the  hands  of  the  trustee  M'Candlish, 
after  having  been  duly  ascertained  by  any 
proper  proceeding,  should  be  decreed  to  be 
presently  paid  to  the  female  appellant,  or 
her  order,  if  she  be  of  full  age;  and  If  she 
be  yet  an  infant,  to  t>e  paid  to  her  so  soon 
as  she  shall  attain  to  full  age,  or,  in  case 
of  her  death  during  infancy,   to  her   repre- 


600      "Qibson  V.  Tha  Qov«rnar,  at  the 
Relation  of  Stewart's  Adnt'r. 
February.  1B4I.  Ricbmonil. 

SbwIITs  BMd'-ActhM  >>■  far  PsIm  RMura— Mnure 
of  DwBBg**.— Id  debt  upon  asberift's offlclal  boud 
to  recover  damaiteBBUHtalQed  by  ibe  relator  br 
reason  of  a  false  return  of  nulla  bona  ou  a  (I.  fs- 
Bued  out  by  tbe  relator,  tbe  mea»are  of  recovery 
Is  tbe  aniouDtwIilcb  was  due  on  Ibe  eiecnllon  at 
the  retaru  day:  which  ousbtto  be  fonnd  In  dam- 
ases.  and  no  contlnalns  Interest  ouBbt  to  be  al> 
lowed  on  Bucb  damarcH, 

SaOM-SsaM— Same— Verdict  sod  Judsneat  (or  Man 
Tban  Deciintloa  Clalins— JeolsHi.  -And  wbere  the 
relator  In  bl8  declaration  shews  and  claims  tbe 
precise  amoant  be  Is  entitled  to  recover  by  reason 
of  the  ■wroag  complained  of.  a  verdict  and  Inds- 
ment  fur  more  tban  tbe  claim  In  ibe  declaratloa 

r  the  aiatnte  of  Jeofails. 

conrt  reveralnv  tbe  Indsmentfomncberror.  will 
□ot  direct  a  new  trial.  If  tbe  relator  will  release 
(be  excess  of  damaKea  recovered  beyond  the  lost 
amonnt.  but  upon  aacb  release  of  tbe  excess,  will 
direct  Jadsment  to  be  entered  for  tbe  JoHlamoaDt 
of  damases. 

Debt,  in  the  circuit  superior  conrt  of 
Fauquier,  brought  in  thn  name  of  governor 
Floyd,  successor  Ac.  at  the  relation  of 
Stewart's  administrator,  against  Gibson 
late  sheriff  of  Fauquier,  upon  his  official 
bond.  The  miction  waa  founded  on  the  stat- 
ute. 1  Rev.  Code,  ch.  7S,  }  12,  13,  p.  278-9. 
The  declaration  demanded  300n0  dollars, 
the  penalty  of  the  bond;  and  then  setting 
out  and  making  profert  of  the  bond,  and 
reciting  the  condition  in  hKc  verba  (which  - 
was  in  the  form  prescribed  by  the  statute, 
and  provided,  among  other  things;  that  the 
sheriff  should  well  and  truly  execute  and 
due  return  make  of  all  process  and  precepts 
to    him  directed,  and    in    all   other    tbings 
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Gibson  k.  Thb 


truly  and  faithfully  execate  and  perform 
hia  said  office,  daring  his  continuance 
therein)  assig'ned  the  following  breach- 
That  Stewart's  admiaiatrator,  having-  re- 
covered  judgment  in  the  county  cod rt 

601  of  Fauquier,  at  the  June  *term  thereof 
1821,  against  one  Chilton,  for  400  dol- 
lars with  interest  from  the  7th  November 
1812  till  paid,  and  13  dollars  86  centa  coBts, 
subject  to  a  credit  for  163  dollars  79  centa 
paid  on  the  Ist  January  1816,  sued  oat  a 
writ  of  fieri  facias  thereon  for  the  debt, 
interest  and  costs,  returnable  to  the  fourth 
monday  in  August  1821,  which  was  delivered 
to  one  of  the  sheriff's  deputies  to  execute 
and  return  according  to  law,  who  made 
return  upon  it  "no  property  found;"  and 
that  the  return  was  false.  The  defendant 
pleaded,  conditions  performed;  upon  which 
an  issue  was  made  up.  The  jury  found  a 
verdict  for  the  relator,  and  assessed  hia 
damages  by  reason  of  the  breach  alleged, 
to  349  dollars  80  cents,  with  interest  on  335 
dollars  54  cents  part  thereof  from  the  Ist 
January  1816  till  paid.  Judgment  for  the 
penalty  of  the  bond,  to  be  discharged  by 
the  damages  assessed  by  the  verdict  and 
the  coats  of  this  suit,  and  such  other  dam- 
ages as  ahould  be  afterwards  assessed  upon 
scire  facias  sued  out,  and  new  breaches  of 
the  condition  aasigneid,  by  any  other  party 

Upon  the  application  of  the  defendant, 
this  court  allowed  him  a  supersedeas  to  the 
judgment. 

Morson,  for  plaintiff  in  error.  The  ac- 
tion was,  substantially,  an  action  for  a 
tort ;  an  action  to  recover  damages  for  an 
official  malfeasance  of  the  sheriff;  for  a 
false  return  made  by  hia  deputy  upon  a  tieri 
facias  sued  out  by  the  relator.  The  statute 
gives  this  action  of  debt  on  the  sheriff's 
bond,  in  order  to  secure  redress  to  the  re- 
lator for  the  officer's  default,  but  it  does 
not  convert  the  relator's  claim  to  damages 
for  the  tort,  which  is  Its  real  nature,  into 
a  claim  for  breach  of  contract:  the  meas- 
ure of  damages  should  be  the  same  as  in 
an  action  on  the  case  brought  for  the  tort. 
The  rule  is  slated  by  lord  Mansfield  in 
Robinson  v.  Bland,  2  Burr.  1087,  that  in 
trespass  or  tort,  the  damages  should  be 
estimated  only  up  to  the  time   of   the 

602  wrong  complained  of;  and  this  •court 
approved  the  rule  in  Brugh  v.  Shanks, 

5  Leigh  593.  Here,  the  verdict  and  the 
judgment  first  give  the  relator  excessive 
damages  for  the  tort,  and  then  give  him 
interest  thereon,  retrospective  and  prospec- 
tive; but  it  is  the  continuing  interest  that 
constitutes  the  sheriff's  chief  grievance. 
The  declaration  shews  the  data  by  which 
the  amount  of  damages  may  be  exactly  as- 
certained; and,  by  the  relator's  own  shew- 
ing, the  utmost  he  could  have  had  a  right 
to  recover,  was  326  dollars  7  cents,  with 
interest  on  312  dollars  21  centa,  part  thereof, 
from  the  1st  January  1816  to  the  fourth 
monday  in  August  1821;  that  beihg  the 
utmost  of  his  loss  by  reason  of  the  sheriff's 
default,  at  the  time  it  was  committed,  since 
that  was  the  utmost  amount  of  his  execu- 
tion on  which  the  false   return   was  made.* 
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I  was  the  utmost  extent  of  his 
damages  against  the  sheriff;  for 
the  recovery  against  the  sheriff  does  not 
vest  the  property  in  the  execution  in  him; 
the  relator  may  still  pursue  the  original 
debtor,  and  so,  perhaps,  recover  double 
satisfaction.  It  would  be  most  unreason- 
able to  give  him  running  interest  during 
the  whole  time  of  his  long  delay  to  bring 
his    action ;     a    delay    which      may      have 

jeoparded,  perhaps  rendered  wholly 
603      'unavailing,   the  defendant's  remedy 

over  for  indemnity.  Besides,  neither 
the  sheriff  nor  his  deputy  enjoyed  the  use 
of  the  money;  the  relator's  claim  supposes 
that  it  was  not  in  fact  collected,  though 
with  proper  official  diligence  it  might  have 
been.  Supposing  the  debt  wholly  lost  to 
the  relator,  the  sheriff  is  no  more  bound  to 
pay  him  running  interest  upon  it  in  dam- 
ages, than  an  executor,  who  by  negligence 
has  lost  a  debt  due  to  hia  testator's  estate, 
which  by  due  diligence  he  might  have  re- 
covered, is  chargeable  with  interest  on  the 
debt  he  has  so  lost.  Now,  an  executor  in 
such  case,  is  only  chargeable  with  the  prin- 
cipal lost;  as  was  held  by  this  court  in 
Colston  V.  Webb,  (which  has  not  been  re- 
ported). So,  an  attorney  by  whose  neglect 
debts  placed  in  his  hands  for  collection  are 
lost,  is  only  chargeable  with  the  principal ; 
Rootea  V.  Stone,  2  Leigh  650.  Intereat  on 
unliquidated  damages  for  a  tort  never  can 
be  proper. 

G.  H.  and  C.  Johnson,  for  defendant  in 
error.  A  sheriff  covenants  by  his  official 
bond  to  execute  and  make  due  return  of 
all  process  to  him  directed,  and  when  be 
makes  a  false  return  he  breaks  that  cove- 
nant, and  is  responsible  In  damages  for  a 
breach  of  contract ;  the  statute  gives  the 
party  injured  an  action  for  the  breach  of 
contract.  He  ought  to  make  compensation 
for  the  whole  toss  sustained  by  the  party 
injured  thereby.  The  loss  to  the  relator, 
in  this  instance,  was  the  loss  of  the  money 
due  upon  his  execution,  and  of  the  use  of 
that  money  for  years,  in  other  words,  of 
the  interest  of  the  money.  And  the  statute 
expressly  provides,  that  "in  all  actions 
founded  on  contracts,  and  tried  before  a 
jury,  the  jury  shall  ascertain  the  principal 
sum  due,  and  fix  the  period  from  which 
interest  shall  commence,  if  interest  be  al- 
lowed by  them;  and  judgment  shall  be 
given  accordingly,  carrying  on  the  interest 


IDS  sutemeDt.  wbkb  tbe  court  afterwards adoptefl: 
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till   the   judgment   be   aatiBfied;"    1  Kev. 
Code,  ch.  128,  {  80,  p.  508.     No  bill   of   ex- 
ceptions having  been  filed  to  shew  the  state 
of  factb  proved  at  the  trial,  the  judgr- 

604  meat  should  be  "suatained,   if  in  anj 
possible    state    of    facta    the  verdict 

might  have  been  right;  aa  if  it  appeared 
that  the  sheriff  had  in  fact  received  the 
whole  amount  due  on  the  relator's  execu- 
tion at  the  very  time  he  made  the  false  re- 
turn of  nulla  bona,  then  surelj  he  ought  to 
have  been  charged  with  interest  till  he 
should  make  payment.  If  it  be  aaid, 
that  the  declaration  does  not  allege  that 
the  sheriff  collected  the  money,  yet,  by 
the  statute  of  jeofails,  the  verdict  cures  the 
omission  of  such  averment;  it  cures  the 
omiasion  of  the  averment  of  matter  without 
proving  which  the  jury  ought  not  to  have 
given  auch  verdict.  Id.  i  103.  p.  511,  512. 
At  any  rate,  the  verdict  and  judgment,  if 
the  court  shall  think  them  excessive,  may 
be  corrected,  by  requiring  the  relator  to 
release  the  excess  and  the  continuing  in- 
terest, or  giving  judgment  for  the  just 
amount,  including  the  interest,  as  was 
done  in  Brugh  v.  Shanks. 

Morson,  in  reply.  The  statute  which  au- 
thorises juries  to  give  continuing  interest, 
applies  only  to  artions  founded  on  con- 
tracts, where  a  principal  sum  is  due,  and 
cannot  be  tortured  into  a  warrant  for  giv- 
ing interest  on  unliquidated  damages  for 
an  official  malfeasance  of  a  sheriff,  or  for 
any  other  tort.  As  to  the  statute  of  jeo- 
fails; this  is  an  action  not  for  vindictive 
damages,  but  for  compensation  for  the  loss 
sustained  by  reason  ot  the  sheriff's  default 
complained  of ;  and  a  greater  recovery  than 
the  wrong  complained  of  in  the  declaration 
warrants,  is  just  as  erroneous,  as  the  re- 
covery, in  an  action  for  a  liquidated  de- 
matid,  of  more  than  the  plaintiff  claims  in 
his  declaration ;  and  in  both  cases  the 
error  is  equally  apparent  on  the  record. 
The  case  of  Brugh  v.  Shanks  is  a  clear 
authority  to  this  point. 

PER  CURIAM.    The   amount  which  the 

relator   was  entitled  to   recover,  according 

to  the  claim  alleged  in  his  declaration,  was 

the    amount  due  upon  his  execution  at    the 

return    day     thereof;     and    the    jury 

605  should  have    found  *that    amount  for 
him    in    damages,  and  no   interest  on 

such  damages  should  have  been  allowed liy 
the  verdict,  or  given  by  the  judgment  of 
the  court.  Therefore,  the  judgment  must 
be  reversed  with  costs.  But  the  error  may 
be  corrected  without  a  new  trial,  if  the 
relator  will  release  the  excess  he  has  re- 
covered beyond  what  he  was  entitled  to; 
and  the  court  will  give  him  an  opportunity 
to  make  the  proper  correction.  Therefore, 
the  court  will  remand  the  cause  to  the  cir- 
cuit superior  court  for  a  new  trial  to  be 
had  therein,  unless  the  relator  shall  release 
the  damages  found  for  him  by  the  verdict, 
except  as  to  the  sum  of  326  dollars  7  cents 
with  interest  on  312  dollars  21  cents  part 
thereof  from  the  1st  January  1816  till  the 
4th  monday  in  August  1821,  in  which  case 
judgment  shall  be  entered  for  him  accord- 
ingly with  costs. 

Judgment  reversed,  and  cause  remanded 
with  the  directions  indicated  in    the   opin- 
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(Absent  Au.Ei>.  J,) 

Bands— Joint  u  to  Somm  OMtEon.  Several  •*  to  A 


Dlhc 

r.-m  debt  on  bond 

for 

asal 

Ml  obliBOrs.  dtrclaraUon 

counts  asainst  them 

DtobllEon;  but  It  appc 

plea 

ana  plain  tin 'a  replica 

ona.  aa  well  as  by 

nee  at  the  trial,   that  lo 

fact  tbe  bond  was 

Qral 

ealed  aud  delivered  by 

brce  of  tbe  oblUors. 

of  wborR  oae  was  prlticlpal  aud  tbe  otber  two 
sureties;  and  that  the  fonrtti  abllBOr  sealed  and 
delivered  It  some  time  after  the  debt  fell  due. 
wllb  a  view  Id  so  dolus  to  snbstltnte  blmself  as 
surety  Id  place  of  one  of  tbe  or) vtaal  sureties;  and 
ttaU  was  done  with  tbe  assent  of  the  obHtee  ot  the 
princlpat  obllKor.  and  of  the  surety  for  wbom  the 
fourth  obliaor  was  to  be  sabstllated.  but  witbout 
the  consent  or  knowledse  of  the  other  oHslnal 
Bureiyt  Hklo.  the  orlflnal  obLlEatloa  was  tbe 
Jolutcontractof  the  three  oblleont.  bat  tbe  obll- 
satloD  of  tbe  fourth  obllsor  was  his  several  con- 
tract, and  therefore  plaintiff  cannot  recover  Joint 
Judsinentacalnst  tbe  four  obllarors. 

Same-SaBe—RBmedr  —  Quarc.  — Whether  plaintiff 
bas  any.  and  If  aoy.  what  remedy  against  tbe 
tbreeorlslDalobllBorBon  [be  original  abtlEatloar 
'  and  any.  and  what,  remedy  on  tbe  several  obliia- 
tlon  ot  tbe  last  obllsor? 

Pludlni  and  Practice— Joint  Coatract— JiwUmmL'-— 
In  an  action  asalnst  several  defendants  on  a  tolnl 
contract,  plaintiff  must  be  entitled  to  Joint  ]nd(- 
mentavainat  all.  else  he  cannot  have  judcment 

Debt,  in  the  circuit  superior  court  of 
Pittsylvania,  by  Baber'  against  Cook, 
Treadway,  Eldwards  and  Hoofman,  upon  a 
bond  dated  the  17th  December  1832,  for  SOO 
dollars  payable  tvelve  months  after  date; 
on  which  the  declaration  counted  as  the 
joint  obligation  of  the  defendants. 

The  defendant  Cook,  having  been  arrested 
and  enlarged  on  special  bail,  was  surren- 
dered in  court  by  the  bail,  and  thereupon 
confessed  judgment,  and  then  took  the 
benefit  of  the  statute  for  relief  of  insolvent 

debtors. 
607  "Edwards  took  oyer  of  tbe  t>ond, 
and  then  pleaded  in  bar,  that  he  was 
bound  in  the  bond  as  surety  for  Cook  who 
was  the  principal  obligor,  and  that  after 
the  debt  secured  by  the  bond  had  became 
due  and  payable  and  Baber's  right  of  ac- 
tion bad  accrued  on  the  bond,  to  wit.  on  the 


•Donds-OUIgDr  Added -Elfect.- See  principal  case 
cited  and  approved  In  N'asb  v.  Faeate,  U  Gratu  I1& 
and  fool-noli.  See  monograpblc  note  on  "Bonds" 
apT>ended  to  Ward  v.  churn.  ISOralL  801. 

tPleallivaBdPracttec- Joint  Contract— JndgauiL- 
For  tbe  proposition  that.  In  an  action  acalnsi  sev- 
eral defendants  on  a  lolnt  contract,  tbe  plaintiff 
must  be  entitled  to  a  Joint  jndKtnent  asalnsl  all. 
else  he  cannot  have  Judsment  asalnst  any.  the 
principal  case  Is  cited  In  Steptoe  r.  Read.  IB  Oratt.  • 
(seenofr):  Bnsb  v.  Campbell.  ailQraltUa:  BotTman 
V.  Birchsr.  7.1  W.  Va-  MS.  ttO:  foot-tmU  to  Rohr  v. 
Davis.  (I  LelGb  30.  See  also.  Peasley  v.  Boalwrieht. 
a  LeUh  IM;  Jenkins  T.  Hnrt.  2  Rand.  446;  Code  of 
IWtr.  sec.  K\t. 

See  monoKraphic  nol^on  "Contracts"  appended  to 
Enders  v.  Tbe  Board  of  Public  Works,  I  OratL  tM. 
also,  monographic  noftoa  "Jndrnents"  appended  lo 
Smith  T.  Charlmn.  T  Qratt.  4K. 
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10th  March  1834,  he  required  Baber  b; 
notice  in  writing  forthwith  to  put  the  bond 
in  suit;  and  that  Baber  did  i 
his  action  within  a  reasonab 
■uch  notice  to  him  delivered,  according  to 
the  statute*  in  such  case  made  and  provided, 
but  delayed  to  bring  Buit  for  seven  months 
Ac.  concluding  with  a  verification. 

Babet  replied,  by  way  of  confession  and 
avoidance,     that    Edwards  delivered    him 
the  written  notice  in    the    plea    mentioned, 
repairing  him  forthwith  to  put  the  bond  in 
enit,  as  he  in  his  plea  alleged,  before  Hoof- 
man  had  sealed    and    delivered    the   bond; 
and  after  the  said  notice  was  delivered,  and 
before  any   unreasonable  delay  an  Baber' 
part    had  occurred   which   could 
Edwards    from  the  obligation,  Edwards, 
the  special  instance  and  request  of  Cook, 
order    to  prevent  Baber  from  bringing 
action     forthwith,    procured    Hoofman    to 
seal  and  deliver  the  bond,  Hoofman         '    ~ 
taking  to  stand  bound  in  Edwards's   place 
and  to  save  him  harmless  from  all    respon- 
sibility  on  the  bond ;  and  Hoofman    accord- 
ingly sealed    and    delivered    the  bond;  and 
Edwards  thereupon  and  thereby  waived  his 
•aid    notice    and   requisition    therein 
tained;  and  so  Baber,  with  the  knowledge, 
consent   and    approbation    of  Edwards,  de. 
layed  to  bring  suit,  as  well   and  justly   he 
might  without  exonerating  Sdwardi 
eluding  with  a  verification. 

Edwards,  in  his  rejoinder,  traversed  the 
matters  of  avoidance  alleged  in  the  replica- 
tion,   and    tendered    an    issue,    which  was 

608  *Treadway  pleaded,  that  he  also 
was  bonnd  in  the  bond  as  co-anrety 
jointly  with  Edwards  for  Cook;  and  then 
setting  forth  the  same  matters  alleged  in 
Edwards's  plea,  tiy  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made  and 
provided,  Edwards  was  released  from  the 
obligation,  he  said,  he  also  was  released. t 
Baber's  replication  alleged  the  same  mat- 
ters of  avoidance  which  he  had  replied  to 
Edwards's  plea.  Treadway's  rejoinder  tra- 
versed the  replication,  and  an  issue  was 
made  up. 

Hoofman  put  in  two  pleas.  The  first  was 
exactly  like  Treadway'a;  Baber  replied  the 
same  matters  in  avoidance;  which  Hoof- 
man's  rejoinder  traversed,  and  an  issue 
was    made   up.     The    second    plea    alleged, 

that  Hoofman,  on  the  ■ — —  day   of ■ 

1834,  became  joint  surety  with  Edwards  and 
Treadway  for  Cook  for  the  debt  in  the 
bond  set  forth  in  the  declaration  mentioned, 
and  he  being  so  then  and  there  bound,  and 
the  debt  remaining  due  and  unpaid,  Ed- 
wards, before  that  time,  gave  written 
notice  to  Baber  to  put  the  bond  in  suit 
forthwith,  and  Baber  did  not  within  a 
reasonable  time  after  such  notice  to  him  de- 
livered commence  his  action  on  the  bond, 
but  delayed    to  do  so  for  an  unreasonable 

*Tlie  iilea.  was  foanded  on  Ibe  statute,  I  Rev.  Code. 
ch.  no.  I  S.  p.  Ml.-Note  Id  Orlstnal  Edition. 

-The  plea  of  IbU  defeudam  was  founded  □□  the 
principle  laid  down  by  this  conri  In  Wright's  adm'r 
V.  SIocktoD.  E  Leieb  lU,  tbat  wberever  some  of  sev- 
eral inrcUcH  are  dlscbarEsd  b;  any  act  or  omlsslou 
of  the  obligee,  tbe  otber  suretlea  are  also  dls- 
cbaTBed.— Kote  In  Orlslnal  Edition. 
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time,  to  wit,  for  seven  months;  whereby 
Edwards,  and  therefore  Hoofman  also  his 
joint  surety,  were  wholly  released  from  the 
obligation;  concluding  with  a  verification. 
To  this  plea  Baber  replied,  that  Eldwards 
did  not,  after  the  seating  and  delivery  of 
the  bond  by  Hoofman  and  after  the  debt 
therein  mentioned  became  due  and  owing 
from  Hoofman  lo  Baher,  and  before  the 
commencement  of  this  suit,  deliver  to  Baber 
any  such  notice  and  requisition  in  writing 
as  in  the  plea  set  forth;  concluding  la  the 
country.        On      which      Hoofman     joined 


609  "When  Baber  offered  his  replica- 
tions to  the  pleas  put  in  by  Edwards 
and  Treadway,  and  bis  second  replication 
to  Hoofman's  plea,  the  defendants  respec- 
tively objected,  that  the  replications  were 
faulty,  and  ought  not  to  be  received;  but 
the  court  overruled  the  objection,  and  ad- 
mitted the  replications,  whereupon  the 
defendants  rejoined,  and  made  up  the  is- 
sues as  before  stated. 

Upon  the  trial  of  the  issues,  the  jury 
found  a.  verdict  for  the  defendants  Edwards, 
Treadway  and  Hoofman ;  Baber  moved  the 
court  to  set  aside  the  verdict  and  direct  a 
new  trial;  the  court  overruled  the  motion, 
and  Baber  filed  a  bill  of  exceptions  setting 
forth  all  the  facts  proved  at  the  trial. 

From  this  it  appeared,  that  Baber  pro- 
duced the  bond  on  which  his  action  was 
founded,  and  which  was  in  these  words — 
"Twelve  months  after  date,  we  promise 
and  oblige  ourselves,  our  heirs  Ac.  to  pay 
Alex.  Baber  the  just  and  full  sum  of  550 
dollars  for  value  re  eived — witness  our 
hands  and  seats  this  17lh  December  1832" 
— and  it  was  in  fact  signed  and  sealed  by 
Cook,  Treadway,  Edwards  and  Hoofman. 
But  it  was  proved,  that  the  bond  was  first 
sealed  and  delivered  by  Cook,  Treadway 
and  Edwards;  Treadway  and  Eidwards  exe- 
cuting it  as  sureties  for  Cook,  who  was  the 
principal  obligor.  And  it  was  further 
proved,  that  while  the  bond  was  in  that 
state,  Edwards,  on  the  10th  March  1834, 
-  a  written  notice  to  Baber  requiring 
to  put  the  bond  in  suit  forthwith, 
otherwise  he  would  not  stand  bound  as 
Cook's  surety  for  the  debt;  and  Baber 
promised  Edwards  that  he  would  bring  suit 
as  required;  but  some  five  or  six  days  after 
Edwards's  notice  and  requisition  were  de- 
livered to  Baber,  Cook,  in  order  to  pporent 
immediate  action  on  the  bond,  by  and 
with  the  consent  and  agreement  of  EM- 
wards,  but  without  the  knowledge  of  Tread- 
way, procured  Hoofman  to  seal  and  deliver 
the  bond,  which  Hoofman  did  with  Baber's 
privity  and  consent.  That  the  ob- 
ject of  Cook,  Edwards  *and  Hoofman 
in  so  doing,  was  the  release  of  Ed- 
wards from  all  liability  as  one  of  the 
obligors  in  the  bond;  and  after  Hoofman 
had  so  executed  it,  Cook  and  Hoofman.  in 
Baber's  presence  and  hearing,  told  Ed- 
wards that  he  was  released,  and  that  Hoof- 
stood  bound  to  Baber  in  his  place,  and 
Edwards  also  said  that  he  was  released. 
There  was  no  proof  that  Edwards's  notice 
and  requisition  to  Baber  to  bring  suit,  were 
given  with  the  knowledge  of  Treadway  at 
the  time,  or  that  the  fact  of  such  notice 
and  requisition    being    given     was    made 
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known  to  him  till  after  Hoofman  had  eze- 
cated  the  bond;  and  of  Hoof  man's  execution 
of  it  he  was  equallj  ignorant,  and  no- 
wise  consentinK  to  the  transaction.  It  was 
proved,  that  some  six  months  after  Cook 
had  become  insolvent,  Edwards  applied  to 
Baber  for  a  written  release  from  the  obli- 
gation of  the  bond;  which  Baber  said  he 
was  willing  to  g'ive  him,  but  he  was  ad- 
vised that  it  should  discharge  the  other 
obligors;  declaring-  at  the  time,  and  after- 
wards, that  he  did  not  wish  that  Kdwards 
should  be  sued  on  the  bond,  if  he  could  be 
left  out  without  destroying  his  action 
against  the  others.  That  Edwards  then 
asked  Baber  to  deliver  up  to  him  the  writ- 
ten notice  he  had  given  to  him  on  the  10th 
March  l&M,  which  Baber  accordinglj  did; 
and  the  notice  was  produced  and  proved  at 
the  trial.  And  that  Hoofman  paid  Baber 
half  of  the  debt;  but  being  afterwards 
advised  that  he  had  been  too  hastj  in  mak- 
ing the  payment,  Baber  promised  to  refund 
the  monej  to  him,  in  case  he  should  fall 
in  his  action  to  recover  the  debt  of  Hoof- 
man. And  these  being  all  the  facts  proved 
at  the  trial,  Baber's  counsel  moved  the 
court  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evident^ ; 
but  the  court  overruled  the  motion,  and 
gave  judgment  upon  the  verdict  for  the 
defendatita. 

Baber  applied  to  this  court  for  a  superse- 
deas   to    the    judgment ;     which     was     al- 

611  *Grattan,  for  plaintiff  in  error. 

Tt.  C.  Slanard,  for  defendants. 

TUCKER,  P.  It  is  with  great  regret 
that  I  feel  mjsetf  compelled  to  pronounce 
the  opinion  that  this  judgment  must  be 
affirmed.  The  process  by  Which  I  arrive  at 
this  conclusion,  is  simple,  and  avoids  much 
of  the  argument,  and  some  of  the  points 
made  In  the  conrse  of  the  discussion. 

1  proceed,  first,  upon  the  well  establisbed 
principle,  that,  except  in  a  few  cases,  the 
rule  is  general,  that  he  who  sues  upon  a 
joint  contract,  cannot  recover  a  separate 
judgment  against  one  of  the  defendants. 
So  firmly  is  this  principle  fixed,  that  even 
where  one  of  two  joint  defendants  con- 
fesses the  action,  no  judgment  can  be  en- 
tered against  him  till  the  issue  made  up  by 
his  codefendant  is  tried,  and  it  is  wholly 
set  aside  if  the  issue  be  found  for  the  code- 
fendant. Jenkins  v.  Hurt's  com'rs,  2 
Hand.  446;  Taylor  v.  Beck,  3  Band.  316. 
The  recent  statute  of  1839  makes  no  other 
change  in  this  principle,  than  to  provide 
that,  in  a  joint  action,  if  the  process  be 
executed  as  to  some  and  not  as  to  all,  the 
plaintiff  may  proceed  to  judgment  a^ 
those  who  have  been  arrested,  and  di 
tinue  as  to  the  others,  or  proceed  against 
them  successively. 

The  question  then  presents  itself,  whether 
a    joint  judgment  can   be    entered 
case,    against   all    the   defendants?     And  t 
think  it  cannot;  for  if  the   contract   be  no 
,  a  joint  judgment  cannot  he  rendered 


ind    admitting 
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avoided     by    Hoofman': 
(which  seems  very  clear, 

e  only  added,  and  the  writing  it. 
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and  sealing  (which  seems  also  clear)  yet 
to  my  mind  it  seems  not  less  clear,  that,  as 
between  Hoofman  and  the  three  other 
obiigrors  the  contract  is  not  joint.  All  in- 
deed are  bound ;  but  Hoofman  is  only 
severally  "bound,  while  the  obliga- 
tion as  to  the  three  others  is  joint  as 
between  themselves,  and  several  as  it  relates 
Hoofman.  I  speak  not  of  the  contract 
t  appears  upon  its  face,  but  of  the  con- 
tract or  transaction  as  disclosed  by  the 
pleadings  and  the  evidence.  There  can  be 
'  ideed,  that  the  action  upon  the 
contract  as  it  stands,  was  properly  a  joint 
and  I  do  not  perceive  how  any 
other  action  could  have  been  brought  on  it, 
r  it  contains  no  words  of  severalty.  Nor 
uld  the  defendant  Hoofman  have  pleaded 
the  special  matter,  so  as  to  shew  that  the 
contract  was  not  joint:  he  is  estopped  by 
deny  it.  The  others  might 
doubtless  have  so  pleaded,  though  they 
have  not  done  so.  But  the  plaintiff  has 
been  driven  by  the  exigencies  of  his  case 
to  allege  the  matter  himself.  To  avoid  the 
effect  of  Edwards's  plea,  he  sets  forth,  in 
'  i  replication,  the  fact  that  Hoofman  was 
original  party  to  the  bond,  but  that  he 
executed  it  some  time  after  the  day  of  pay- 
ment was  past.  Could  he  then  have  been 
jointly  bound  with  the  others?  I  apprehend 
not.  A  joint  obligation  implies  unity  of 
time,  of  act,  and  extent  of  obligation.  Not, 
ndeed,  that  all  must  sign  and  seal  at  the 
lame  time;  but  the  obligation  on  all  must 
take  effect  at  the  same  time  to  make  it 
joint.  The  execution  by  others  afterwards 
may  make  it  good  as  to  them,  and  not  avoid 
it  as  to  the  others;  but  it  does  not  there- 
fore make  it  joint  as  to  them  alt.  When, 
therefore,  a  bond  has  been  executed  by 
three  and  perfected  by  delivery,  though  the 
sealing  and  delivery  b^  another  a ftefwards, 
will  bind  him  and  not  avoid  the  bond  as  to 
the  others,  yet  the  obligation  is  not  joint 
but  several,  though  he  may  by  his  deed  be 
estopped  to  deny  it.  This  will  be  more 
clear,  when  we  consider,  that  if  they 
are  not  jointly  bound  with  him,  he  cannot 
be  jointly  bound  with  them.  Now,  they 
are  clearly  not  jointly  bound  with  him. 
For  when  they  signed  and  sealed,  he  was 
not  known  in  the  transaction.  They  did 
not  jointly  with  him  oblige  tbem- 
613  selves  'to  pay.  Treadway  and  Ed- 
wards bound  themselves  jointly  with 
Cook  to  pay.  If  Cook  failed,  Treadway 
would  have  Edwards  to  bear  one  half  the 
debt.  If  Hoofman  is  to  be  intruded  into 
the  transaction  without  Treadway's  con- 
sent, he  may  be  obliged  to  look  to  him  for 
his  contribution,  before  he  can  resort  to 
Edwards  for  more  than  a  third.  By  what 
right  could  Baber,  Cook,  Edwards  and 
Hoofman  change  Treadway's  rights  and  re- 
sponsibilities under  this  contract?  They 
had  no  right  to  judge  for  him,  that  the  ar- 
rangement would  be  for  his  benefit.  Every 
contracting  party  has  the  exclusive  right 
of  judging  quoad  hoc  for  himself.  I  hold, 
then,  that  the  first  three  named  obligors  in 
this  I  ood,  are  not  jointly  bound  with  the 
fourth,  upon  the  transaction  as  it  really 
occurred,  the  bond  not  having  the  unity  of 
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WbeD  Hoofman  signed  and  sealed,  the  debt 
wan  already  due  and  payable  by  Cook,  E^- 
warda  and  Treadwaj.  Did  the  bond  bjnd 
him  to  pay  at  a  day  which  was  paat?  The 
plaintiff's  own  repiicatioa  shews,  that  he 
executed  the  t>ond  after  the  date  of  it.  It 
ia  then  to  be  construed  according  to  the 
true  time  of  execution.  Whether  that  would 
^ive  him  twelve  months  after  that  time  for 
payment,  may  perhaps  be  questionable.  If 
not,  tben  he  was  bound  either  to  pay  pres- 
ently, or  at  a  time  past.  The  latter  is 
impossible ;  and  the  former  is  a  different 
obligation  from  that  of  the  othera.  It  can- 
not therefore  be  a  joint  contract. 

It  is  trne,  ae  already  said,  the  effect  of 
the  estoppel  might  perhaps  have  prevented 
Hoofman  from  alleging  the  fact  that  the 
date  of  the  bond  waa  not  the  true  date. 
But  be  this  as  it  may,  the  plaintiff  himself 
has  alleged  the  true  date.  And  this  brings 
me  to  observe,  that  upon  the  pleadings  in 
thtB  case  the  plaintiff  never  could  have  had 
jndg'ment.  Had  the  jury  found  the  issues 
in  bis  favour,  the  judgment  must  have 
been  arrested.  For,  in  the  first  place,  there 
ia    a    fatal    departure    in     pleading: 

614  *the  declaration  alleges  a  joint  con- 
tract ;  the  replication  shews  a  sepa- 
rate one:  the  declaration  alleges  that 
the  defendants  on  the  l7th  December  1S32, 
sealed  and  delivered ;  the  replication  ad- 
mits that  Hoofman  sealed  and  delivered 
sometime  in  Marcb  1834:  the  declaration 
sets  up  one  contract,  the  replication 
another;  the  declaration  sets  forth  a  con- 
tract to  which  Treadway  was  a  party, 
the  replication  one  to  which  he  waa  not 
privy.  In  the  second  place,  the  various 
matters  in  the  replication  shew,  that  the 
contract  was  not  joint,  and  so  there  could 
not  be  a  joint  judgment.  In  the  third 
place,  the  declaration  alleges  a  breach  by 
Hoofman  in  not  paying  in  1813,  when  ac- 
cording' to  the  replication,  he  was  at  that 
time  no  party  to  the  bond,  and  not  bound 
to  pay  the  debt.  With  all  these  fatal  objec- 
tions, a  verdict  for  the  plaintiff  would  have 
done  him  no  good.  Judgment  must  have 
been  arrested,  and  entered  for   the   defend- 

I  think  the  judgment  should  be  affirmed. 

BROOKE,  J-  1  do  not  think  it  necessary 
to  give  any  opinion  as  to  the  irregularity 
of  the  pleadings.  .  That  would  be  proper  if 
there  had  been  a  demurrer;  but  the  general 
verdict  for  the  defendants  cures  all  the  er- 
rors in  the  pleadings,  according  to  the  uni- 
form decisions  of  this  court  on  the  statute 
of  jeofails.  I  think  the  only  question  be- 
fore ua  is  that  which  arises  on  the  blU  of 
exceptions  to  the  opinion  of  the  court  re- 
fusing a  new  trial ;  and  upon  the  facta 
therein  aa  stated,  1  cannot  doubt  the  cor- 
rectness of  that  opinion.  On  this  ground, 
I  think  the  judgment  ought  to  be  affirmed. 

CABJSLL,  J.,  concurred  in  the  opinion 
delivered  by  the  president. 

BTANAKD,  J.    I  am    of  opinion,    that 

upon  the  case  made  either  by  the  pleadings 

or  by  the  evidence,  this  action,    to   sustain 

which  it  ia  necessary  to  shew  a  joint 

615  •responsibility     of   Cook,    Treadway, 
Bidwardsand  Hoofman,  cannot  be  bub< 

tained;  because  the  existence  of  such  joint 
responsibility  is  negatived  as  well    by    the 


pleadings  as  by  the  evidence.  If  this  be 
so,  judgment  must  eventually  have  been 
rendered  lor  the  defendanta,  whatever  had 
been  the  fate  of  the  trial  of  the  issues  be- 
fore the  jury.  In  this  aspect  of  the  case, 
whatever  might  be  tbe  opinion  of  the  court 
to  the  conformity  of  the  verdict  of  the 
jury  upon  the  issues  with  the  evidence,  it 
would  be  supererogatory  to  have  a  new 
trial  of  the  issues  so  far  as  the  fate  of  this 
action  ia  concerned.  But  looking  to  the 
plaintiff's  ulterior  remedies,  either  against 
the  original  obligors,  or  against  Hoofman, 
my  apprehension  has  been  (though  without 
coming  to  any  definite  opinion  as  to  what 
those  remedies,  if  any,  are,  or  may  be) 
that  judgment  iu  this  case,  after  the  ver- 
dict on  the  issues,  and  the  refusal  of  the- 
't  to  set  aside  that  verdict,  might  be  a 
to  any  such  remedy;  and  if  auch  be  the 
necessary  consequence,  thinking  aa  I  do 
the  finding  of  the  jury  for  the  defend- 
I  on  the  issues  of  fact,  is  not  warranted 
by  the  evidence,  I  should  .be  of  opinion  t4 
set  aside  the  verdict.  But  two  of  my 
brethren  think,  that  a  judgment  of  this 
court  that  this  action,  being  on  a  joint 
responsibility,  is  for  that  cause  not  sus- 
tainable, and  that  our  affirmance  of  the 
judgment  on  that  ground  will  oppose  no 
bar  to  the  remedies,  if  any,  which  the 
plaintiff  may  have  against  tbe  original 
obligors  on  their  original  obligation,  or 
against  Hoofman,  I  acquiesce  in  that 
opinion,  and  concur  in  aSirmiag  the  judg- 

Judgmetit  affirmed.  , 

616      'Anderson's  Ex'ors  v.  Anderson. 

Marcb,  lU1,RlchinoaCI. 
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their  freedom,  and  to  other  aona  the  labour  and 
raUlDB  of  olber1afa.ntneKroeB,ititb  a  like  restric- 
tion: and  tbeamentlonine  that  four  otbernefrrocs 
are  Id  hands  of  other  bodb,  beqaeatbs.  that  they 
and  all  tbe  Othem  Hball.  after  bla  own  and  his 
wife's  death,  be  free  at  their  aees  of  tweDty-oae; 
and  [here  le  no  other  bequest  of  slaves  In  the  will. 
tboneb  there  was  a  seneral  bequest  of  tbe  resld- 
nnni  of  bis  ealaie;  the  teatator-i  wife  dlea: 
amonff  the  neBroea  of  whom  the  ralsloB  was 
Iwqaeatbed  to  the  Bon  N.  waa  a  female  infant  at 
testator's  death,  who  bad  two  cbUdren  born  before 
■be  was  twenty -one:  HSLO,  tl 


Bqaltr  Juriidlctlon-RlKbt  •!  ■  Mother  to  Sue  lor 
Pr«Bd*a  ol  Cblldrint-Csse  at  Bar.— Two  Infant 
□esroes  belns  entitled  to  freedom  on  tbeir  attain- 
ment to  ase  of  tweuty-one.  under  a  beqaest  in  a 
will  to  wblch  tbe  executors  have  not  assented: 


On  this  queatlon  aee  tbe  principal  case  cited  In  fool- 
note  to  Er«klne  v.  Henry.  B  Lelsb  188:  faol-note  to 
BInford  v.  Robin.  I  Oratt.  vn:  foat-tiott  to  Lucy  v. 
Chemlnant.  2  Gralt.  SO;  Oabome  v.  Taylor.  12  Oratt. 
IN,  and  noU:  Wood  v.  Humphreys,  12  Qratt.  SSd.  nt: 
Banter  v.  Humphreys,  M  Qratt  Wl. 

tEqolty  JuriMllctlsn— Suit  lor  Freedom.— See  tbe 
principal  case  cited  in  foot-nott  to  Peter  v.  Har- 
srave.  B  Qratt.  II :  Held  v,  Blacfcstone.  U  Qratt.  SAfi. 
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upon  a  bill  In  chancery  filed  by  their  mother,  a 
free  Dcero.  showlnB  Ihelr  proapecllve  rlshla  lo 
freedom,  and  that  the  holders  of  them  claim  and 
Intend  to  sell  [bem  as  absolute  slaves,  whereby 
thelT  freedom  may  be  Jeoparded,  and  praylDB  an 
tnlnncUoD  to  restrain  ibe  holders  from  selllne  or 
dlspoalns  of  tbem  bo  as  to  impair  tbelr  proBpectlTe 
rjBhla.  and  security  for  their  enjoyment  of  their 
freedom  when  it  shall  accrue:  Hbld,  i.  the  court 
of  chancery  has  jurisdiction  to  elre  sucb  relief: 
and  2.  the  mother  may  malntaiD  snch  suit,  in  her 
own  name,  for  the  protectioo  of  her  Infant  chll- 

Jordon  AoAeTBoa  the  elder,  late  of  Ches- 
terfield, died  in  1605,  and  bj  his  last  will 
and  teatament,  after  sundrj  devisee  and 
bequests  to  his  sons,  Jordon,  Charles, 
James,  Thomas  and  Nathan  Anderson,  be- 
queathed as  follows— "I  also  give  my  son 
Nathan  the  raising  of  mj  joung  negroes, 
namely  Anaca's  increase,  and  Tom  and 
Patt  and  Peter,  Phillis's  children,  and  her 
future  increase,  not  to  be  moved   out  of  the 

?tate,  or  so  far  as  to  deprive  them  of  their 
rcedom.  It  is  further  my  will,  that  my 
son  Thomas  shall  have  all  the  labour 
and  the  raising  of  my  young  negroes, 
namely  Amy's  and  Milly's  increase 
617  "and  Sail,  till  they  come  to  the  age 
of  twenty-one  years,  but  not  to  move 
them  ottt  of  this  state,  or  so  far  as  to  pre- 
vent their  fteedom ;  but  Matt  is  excepted, 
now  with  Charles.  It  Is  further  my  will, 
that  my  son  Jordon  shall  have  the  labor 
and  the  raising  of  all  Rachel's  increase,  but 
not  to  move  them  out  of  the  state,  or  so  far 
as  to  prevent  their  freedom.  As  there  are 
two  young  negroes  now  with  Charles,  and 
two  with  James,  they  and  all  the  others  to 
be  free  at  twenty-one  years  of  age."^"It 
is  my  will  and  desire,  that  all  my  negroes 
that  shall  be  twenty-one  years  old,  now 
living  with  tne  and  my  sons  Thomas, 
Jordan  and  Nathan,  shall  be  free  on  the 
first  day  of  January  after  my  and  my  wife's 
death,  and  they  shall  be  well  clothed,  both 
male  and  female,  and  shall  have  their 
working  tools,  and  bread  corn  for  one  year, 
and  liberty  to  settle  on  thirty-three  acres 
of  land,  where  my  son  Thomas  shall  choose 
for  them;  and  I  earnestly  request  that  no 
advantage  may  be  taken  of  them,  or  suffer 
any  to  be  taken  of  them,  that  can  be  con- 
veniently prevented,  but  let  them  have 
TCood  land  as  well  as  cleared."  And  the 
testator  gave  all  the  rest  of  his  estate 
{charged  with  a  legacy  to  charitable  uses) 
to  be  equally  divided  among  all  his  sons. 
There  was  no  other  bequest  of  or  concern- 
ing slaves  in  the  will,  except  the  bequests 
above  recited;  nor  did  it  appear  that  the 
testator  owned  any  other  slaves  besides 
those  named  in  the  will  and  their  incrRase. 
The  testator's  wife  died  shortly  after  him, 
in  1805. 

The  negroes  Tom,  Patt  and  Peter  were 
the  children  of  Phillii,  born  before  the  tes- 
tator's death.  The  woman  Patt  was  then 
very  young,  and  the  testator's  son  Nathan 
held  her  till  she  was  twenty-one  years  of 
age,  and  afterwards,  in  October  1S21,  sh< 
was  registered,  in  the  clerk's  office  of  the 
county  court  of  Chesterfield,  by  the  oamt 
of  Patty  Anderson,  as  a  fiee  negro  emanci- 
pated by  the  will  of  Jordan  Anderson  de- 
ceased. 


•Patty  Anderson,  after  the  testa- 
tor's death  but  before  she  attained  the 
age  of  twenty-one,  and  while  therefore 
Bhe  was  still  held  by  Nathan  Anderson,  had 
two  children.  Green  and  Henry,  who  were 
one  sixteen  and  the  other  seventeen  years 
old  at  the  time  this  suit  was  commenced. 
Nathan  Anderson  continued  to  hold  these 
children  of  Patty  till  his  death,  which 
happened  in  the  year  1S34;  and  his  executors 
William  and  Beverley  Anderson  took  posses- 
sion of'them,  claiming  them  as  slaves  for 
their  lives  of  their  testator's  estate. 

In  November  1834,  Patty  Anderson,  the 
mother  of  these  two  boys  Green  and  Henry, 
■■'hibited    a    bill  in  chancery  in  the  circuit 

urt  of  Chesterfield,  against  Nathan  An- 
derson's executors,  setting  forth  the  facts 
bove  stated;  insisting,  that  her  children. 
Green  and  Henry,  were  presently  entitled 
to  their  freedom,  or  if  not  presently,  would 
be  at  their  age  of  twenty-one  respectively; 
representing,  that  the  defendants  claimed 
them  as  absolute  slaves  for  their  whole 
lives  of  their  testator's  esUte,  that  they 
designed  to  sell  and  dispose  of  them  as 
such,  and  that  the  children  might  probably 
be   purchased  by  negro  traders,  who  would 

ove  them  out  of  Virginia;  and  praying 

njunction  to  restrain  the  defendants 
1  selling,  removing  or  otherwise  dispos- 
ing of  the  boys  Green  and  Henry,  unless 
they  should  give  bond  and  security  to  have 
them  forthcoming  to  abide  the  final  decree 
if  the  court;  and  general  relief. 

The  injunction  was  awarded. 

The  defendants  demurred  to  the  bill ;  thus 
controverting  the  jurisdiction  of  the  court 
to  relieve  in  such  a  case,  and  the  right  of 
the  plaintiff  to  sue,  in  her  own  name,  to 
recover  or  to  vindicate  the  right  of  her 
children  to  freedom.  And  then,  by  their 
ver,  they  admitted  the  facts  alleged  in 
the  bill,  but  insisted,  that  the  boys  Green 
and  Henry,  having  been  born  while  their 
mother  was  actually  held  in  slavery  by  their 
testator,  were  born  his  slaves,  and  so 
belonged  absolutely  and  *for  their 
whole  lives  to  their  testator's  estate, 
and  the  defendants  claimed  the  right  to 
dispose  of  them  as  such. 

Upon  the  hearing  at  October  term  1836,* 
the  circuit  superior  court,  declaring  that 
the  boys  Green  and  Henry,  though  bom 
before  their  mother  attained  the  age  of 
twenty-one  years,  were  tree  from  their 
birth,  perpetuated  the  Injunction,  and  de- 
creed, that  the  defendants  should  forthwith 
enlarge  and  discharge  them  from  their  cus- 
tody, and  pay  the  plaintiff  her  costs  ex- 
pended in  this  suit. 

The  defendants,  by  petition  to  this  conrt, 
prayed  an  appeal  from  the  decree;  which 
was  allowed. 

May,  for  the  appellants.  1.  The  demurrer 
should  have  been  sustained,  and  the  bill 
dismissed,  for  want  of  jurisdiction.  For. 
if  the  fact,  that  a  master  intends  to  sell 
persons  whom  he  holds  as  staves,  and  the 
probability  that  traders  may  buy  them,  to 
be  sufficient  to  g-ive  jurisdiction  to  courts 
of    equity,    it    is    obvious,   that   all  pauper 


■Neither  Oreen  nor  Henry  (the  boys  whoee  free- 
dom was  in  qaestioQ)  were  tweaty-^me  years  old 
at  tbe  time  of  the  decree— Note  In  Original  Edition. 
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muits  for  freedom  ma;  be  brought  In  those 
coDrts.  And  certainly,  the  mother  had  no 
ri^ht  to  sue,  in  her  own  name,  to  recover 
or  to  protect  the  freedom  of  her  children. 
2.  The  neKTOCB,  Green  and  Henry,  were  not 
emancipated  by  the  nil!  of  the  testator 
Jordan  Anderson,  unless  the  bequest  that 
their  mother  should  be  free  at  her  age  of 
twenty-one,  had  the  effect  of  emancipating: 
her  children  born  before  her  attainment  to 
that  age  and  while  she  herself  was  actually 
a  slave.  Bnt  the  children  followed  the 
actual  condition  of  their  mother  at  the  time 
of  their  birth,  not  the  status  she  was  to 
acquire  at  a  future  time.  The  mother  was, 
at  the  birth  of  these  children,  Nathan 
Anderson's  slave;  and,  therefore,  they  were 
born  his  slaves-  Maria  v.  Surbaugh,  2 
Rand.  428;  Fulton  t.  Shaw,  4Kanil.  597; 
M'Cutchen  v.  Marshall,  8  Peters  220, 
241. 

620  ■Taylor,  for  the  appellee.    1.  As  to 
the      objection    to    the    jurisdiction: 

though  these  boys  were  emancipated  by  the 
will  of  Jordan  Aaderson,  their  legal  right 
to  freedom  conld  never  be  perfected  till  the 
executors  assented  to  the  bequest,  which 
tbey  have  never  done :  their  right  was 
equitable,  and  the  court  of  chancery  was 
the  proper  and  indeed  the  only  forum  to 
which  they  could  resort.  But  they  were  in- 
fants ;  infants  held  in  bondage,  for  whom 
the  law  provided  no  guardian :  surely, 
then,  equity  ought  to  entertain  the  bill  of 
their  mother  to  protect  their  rights,  which, 
but  tor  her  interference,  might  have  been 
lost  or  jeoparded.  2.  The  effect  of  the  will 
of  Jordan  Anderson  was  to  give  the  woman 
Patty  a  present  right  to  freedom,  or  a  right 
to  freedom  to  commence  at  his  wife's 
death ;  and,  at  the  most,  to  give  the  legatee 
Nathan  Anderson  a  right  to  her  personal 
nervicea  until  she  should  attain  to  the  age 
of  twenty-one.  by  way  of  compensation 
for  raising  her,  which  was  imposed  on  him 
as  a  duty.  The  case  is  like  that  of  Isaac 
V.  West's  ez-ors,  6  Rand.  653.  But,  if 
Patty  was  a  slave  at  all,  she  was  certainly 
not  Nathan  Anderson's  slave:  the  testator 
did  not  bequeath  any  slave  property  to 
him,  or  to  any  of  bis  other  children.  If 
she  was  a  slave,  she  belonged  to  the  estate 
of  the  testator,  and  her  sons.  Green  and 
Henry,  were  born  the  slaves  of  hia  estate ; 
and  were  emancipated  by  the  bequest,  that 
the  two  young  negroes  then  with  hia  son 
Charles  and  the  two  then  with  his  son 
James,  and  "all  the  others,"  should  be  free 
at  twenty-one  years  of  age.  The  plain  in- 
tent of  the  testator  '  was  to  emancipate  all 
bis  slaves  and  all  their  posterity.  Elder 
Elder's  ex'or.  4  Leigh  252;  BrsJcine 
Henry,  9  Leigh  188. 

May,  in  reply.  Let  it  be  conceded,  that 
the  slaves  were  not  bequeathed  to  Nathan 
Anderson;  that  is  no  question  in  this  case. 
None  of  the  slaves  were  to  be  free  till  they 
attained  the  age  of  twenty-one  years ;  but 
before  Patty    was   of  that  age,   her 

621  sons  Green  ant?   Henry  'were   born: 
therefore     they     were    born    slaves. 

Whether'  they  belong  to  the  appellants,  oi 
whether  they  passed  under  the  residuary 
clause  of  the  will,  or  whether  the  testator 
died  intestate  as  to  them,  are  questions  that 
do  not   arise  here.    The  only  question   ' 


whether  Patty  was  a  free  woman  or  a  slave 
when  they  were  born.  It  is  remarkable, 
that  while  the  testator  indicates  his  intent, 
that  the  future  increase  of  Patty's  mother 
Phillis,  and  the  increase  of  Amy,  of  MiUy, 
and  of  Rachel,  shall  be  free,  there  is  no 
uch  provision  as  to  the  increase  of 
Patty. 

ALLEN,  J.,  delivered  the  opinion  of 
.  le  court.  The  cases  of  Elder  v.  Elder's 
ex'or  and  Erskine  v.  Henry  are  decisive  in 
favour  of  the  negroes.  Judge  Carr  re- 
marked, in  the  first  of  those  cases,  that' 
"in  the  construction  of  wills,  we  are  to  find 
out  the  meaning,  the  intention,  the  will 
of  the  testator,  and  unless  it  violates 
some  provision  of  law,  it  must  be  car- 
ried into  effect."  This  is  the  polar  star 
lo  guide  us  in  the  construction  of  all  wills. 
The  law  permits  emancipation  by  will, 
and  where  the  intention  is  clear,  it  must  be 
observed.  In  the  present  case,  upon  the 
whole  will,  there  would  seem  to  be  no 
doubt  of  the  intention  of  the  testator  to 
nancipate  the  whole  of  bis  slaves.  Thr 
ill  intends  a  disposition  of  his  whole  es- 
tate. But  his  slaves  are  not  specilically 
bequeathed  as  slaves  to  any  person.  A 
limited  interest,  coupled  with  a  charge,  ia 
given  to  the  legatees,  "(-he  labour  and 
raising"  ;  with  a  further  restriction  as  to 
the  slaves  in  question,  that  they  were 
not  to  be  removed  out  of  the  state,  or  so 
far  as  to  deprive  them  of  th'ir  freedom. 
And  after  making  similar  provisions  as  to 
other  slaves,  and  the  two  young  negroes 
with  his  sons  Charles  and  James,  he  di- 
rects, that  they  and  "all  the  others"  shall 
be  free  at  twenty-one  years  of  age.  Many 
of  the  slaves  no  doubt  exceeded  that  age  at 

the     execution    of   the    will :    others 
!      might  probably  'attain    it  before  his 

and  ills  wife's  death;  and  for  those 
that  condition,  he  provides  that  they 
shall  be  free  on  the  first  of  January  suc- 
ceeding the  death  of  himself  and  wife. 
Such  as  were  then  under  that  age  were  left 
to  the  operation  of  the  preceding  clauses, 
which  gave  their  "labour  and  raising"  to 
his  sons,  and  conferred  freedom  on  their 
attainment  of  twenty-one.  No  disposition 
being  made  of  thp  slaves  or  their  increase, 
they  continued  to  be  the  slaves  of  his  es- 
tate, and  as  such  were  embraced  by  the 
comprehensive  grant  of  freedom  to  all  the 
other  slaves  of  his  estate.  In  the  case  of 
Elder  v.  Elder's  ex'or,  the  testator  directed 
that  all  the  rest  of  bis  slaves  shonid  be 
given  to  a  trustee  to  take  to  Liberia.  It 
was  contended  there,  in  reference  to  the 
increase,  that  the  mothers  were  slaves  at 
the  birth  of  the  children  :  to  which  it  was 
replied  by  jndges  Carr  and  Tucker — "If  the 
children  were  born  slaves,  they  were  the 
slaves  of  the  testator,  and  come  within 
the  tKquest  as  well  as  their  mothers."  In 
Erskine  v.  Henry,  the  testator  bequeathed 
all  hia  estate,  real  and  pr-rsonal,  to  R.  C. 
during  her  life,  and  at  her  death  all  his 
negroes  to  be  free:  the  court  held,  that  not 
only  the  slaves  living  at  his  death,  but  the 
children  born  during  the  life  estate,  were 
his  slaves,  belonged  to  his  estate,  and  as 
such  were  emancipated.  The  words  in  the 
present  will  are  equally  comprehensive; 
and  the  intention    not  to   dispose  of  any  of 
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tbe  «layes  as  alaves,  but 
is  equally  manifest. 

We  do  not  think  there  is  an  j  thing-  in  the 
objection  to  tbe  jurisdiction  or  form  of 
proceed  ing-a.  Though  a  testator  may 
emancipate  by  will,  the  right  to  do  bo  is 
subject  to  tbe  claim  of  creditors.  The  aa- 
seDt  of  the  executors  is  necessary,  and  until 
given,  the  alavea  have  no  legal  title  to 
freedom  which  could  be  aaserted  in  an  ac- 
tion at  Ian;  hence  the  necessity  of  an  ap- 
plication to  a  court  of  equity.  The  slaves 
here  were  infanta,  bound  to  service  until 
they    attained  the  age  of  twenty-one  ; 

623  the   legatee    *and  his  representatives 
had  a  right   to   the  custody  of  them. 

The  bill  avers  an  intention  to  sell ;  and  this 
allegation  is  not  denied.  The  executors 
insist  upon  their  right  to  hold  and  dispose 
of  them  aa  abaolute  alavea;  and  if  the  con- 
dition of  the  estate  requ'red  it,  they  would, 
if  tbeir  view  was  correct,  be  bound,  in  the 
proper  discharge  of  their  duty,  to  sell 
them.  If  redreas  could  not  be  afforded  by 
a  court  of  chancery,  the  slaves  would  be 
without  remedy.  On  both  grounds.  It 
seems  to  me,  the  jurisdiction  could  be 
maintained. 

The  decree  is  to  be  aOlrmed.* 

BROOKE,  J.,  dissented:  he  said— this 
case  la,  I  think,  an  important  one,  since  it 
involves  the  point  decided  in  the  case  of 
Maria  v.  Surbaugh.  There,  a  testator  be- 
queathed a  female  slave  to  his  son,  with  a 
provision  that  she  should  be  free  at  the 
age  of  thirty-one  years;  she  had  children 
born  after  the  testator's  death  and  before 
she  was  thirty-one;  and  the  question  was, 
whetlier  these  children  were  bom  slaves? 
or  born  free?  or  persona  bound  to  service 
for  limited  time?  The  point  had  never  be- 
fore been  decided ;  and  the  court  after  great 
consideration  held,  that  they  must  follow 
the  actual  condition  of  their  mother  at  the 
time  of  their  birth,  and  that  as  she  was  then 
a  slave,  though  she  was  afterwards  to  be 
free,  therefore  they  were  born  slaves.  In 
the  case  before  us,  I  think  the  boja.  Green 
and  Henry,  born  while  their  mother  Patty 
was  a  slave  though  she  was  to  be  free  at 
tbe  age  of  twenty-one,  must    be  held 

624  "to    be  slaves  until  they  attain  to  the 
age  of  twenty-one,    according  to  the 

particular  provisions  of  his  will.  In  Maria 
V.  Surbaugh,  the  claim  was,  that  the 
children  of  Maria  bom  before  she  attained 
to  the  age  of  tbirty-one,  were  free  born; 
and  that  case  was  decided  on  its  merits. 
Here,  it  is  admitted,  that  Green  and  Henry 
were  slaves;  and  the  object  of  the  bill  was 
to  protect  them  from  the  treatment  of  their 
masters  till  they  shall  attain  to  the  age  of 
twenty-one,  when  they  are  to  be  free.    Their 


•Tbe  court 

legatee  Natbau  AadenoD  bad  a  riebt  to  tbe  caauidy 
of  cbem  till  tUeii.  Yet  It  aHlrmed  the  decree  of  the 
circuit  superior  court,  wbich  held  tbat  they  were 
free  from  their  birth,  ana  ordered  that  Ibey  should 
be  fortbwitb  disc  barged  from  custody,  tbODBb 
neltber  was  Ibeu  twenty-oae  years  ot  aee.  Tbe 
reason  of  the  seoeral  amrmaace  probably  was.  that, 
at  the  Ume  of  tbe  decree  of  tbia  conrt,  (bey  had 
both  attained  to  that  ase.— Note  In  OriEtnal  Edition. 


every  case  of  slavery  is 
hard  one:  but  there  are  conaiderationa 
connected  with  it  of  a  very  delicate  nature. 
The  rightsof  the  master  must  be  controlled, 
the  moral  influence  that  subjects  the  slave 
to  the  master  disregarded,  and  a  spirit  of 
hoatility  engendered  while  they  continue  to 
be  slaves,  calculated  to  diminish  their  value 
while  slaves':  the  property  of  t*'e  master  is 
to  be  invaded  In  s  manner  subversive  of 
the  institution  of  slavery,  and  likely  to 
have  an  influence  on  those  who  are  slaves 
for  life;  and  the  ne»t  step  maybe  to  in- 
terfere with  the  master  in  their  case  also, 
if  the  humanity  of  the  court  is  to  be  ap- 
pealed to.  I  admit  tbe  right  of  a  testator 
to  emmcipate  his  slaves  pruapectivelv,  be- 
cause I  submit  to  the  decisions  of  this 
co'irt,  though  I  think  there  is  nothing  in 
the  law,  which  authorizes  it:  but  while  I 
do  this,  I  insist  that,  in  such  case,  the 
testator  must  make  complete  provision  for 
the  object,  and  not  rely  on  the  court  of 
chancery  to  become  tbe  guardian  of  his 
infant  slaves,  and  thereby  to  enfeeble  the 
master's  rights  while  they  continue  slaves. 
The  case  of  £rsklne  v.  Henry  is  entirely 
unlike  this.  That  case  was  decided  by  a 
bare  court;  I  did  not  sit  in  it,  or  I  should 
have  dissented.  There  the  question  was 
presented  u|x)n  the  will  of  one  M'Coy,  by 
parties  who  claimed  the  negroes  as  their 
property ;  and  the  court,  instead  of  decid- 
ing that  question,  which  was  a  pure  ques- 
tion of  property,  decided  that  the  negroes 
mere  free  under  the  will;  and  that 
625  too,  notwithstanding  *that  in  a  former 
suit  brought  by  the  negroes  against 
Erakine  for  their  freedom,  they  had  been 
adjudged  to  be  slavea,  and  this  court  had 
refused  to  allow  a  superaedeas  to  the  judg- 
ment; for  it  was  said,  Brskine  had  no  title 
to  them,  though  he  had  a  verdict  and 
judgment  against  them  as  slaves,  in  their 
pauper  suit  for  freedom.  This  was  con- 
founding the  question  of  property  with  tbe 
question  of  freedom :  which,  unfortunately, 
has  been  too  often  done.  Elder  v.  Elder's 
ex'or  has  as  little  application  to  the  present 
case.  In  that  case,  the  testator's  will  pro- 
vided amply  for  the  emancipation  of  all  his 
slaves,  the  young  and  the  old,  if  they  would 
consent  to  go  to  I^iberia ;  they  were  free 
at  the  testator's  death  upon  condition  that 
they  should  consent  to  go  to  Liberia ;  and 
it  was  only  necessary  to  apply  to  the  court 
of  chancery  to  carry  the  provision  into 
effect. — Though  I  reluctantly  differ  from 
my  brothers,  I  am  of  opinion  that  this  de- 
cree ought  to  be  reversed,  the  injunction 
dissolvol,  and  the  bill  dismissed. 
Decree  affirmed. 


Bttoct- 


626  *ParriBh  v.  Parriih. 

March,  1»i[,  Richmond. 
WltnaMH—  Competency  —1  ntcrMt— 
In  trespass  for  taklus  and  carrytnc  away  a  slave, 
defendant  claiming  the  slave  as  part  of  bis 
fatber'a  estate,  of  wblcb  he  Is  administrator,  to 
prove  tbat  title,  offers  bis  brother  as  a  witness: 
and  to  obviate  objection  to  bis  competency,  on 
tbe  KroQDd  be  was  Interested  as  a  distributee. 
shews  a  deed  of  tbe  witness,  whereby  he  con- 
veyed to  defendant,  for  ralnable  coualderatlon. 
all  his  the  witness's  rlgbt.  title  and  interest  In 
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t  free 


from  tbe  claliqs  of  all  persoas  :  HuJ>.  tbat  oa  the 
witness  bad  parted  nitb  all  bis  InlereRt  In  bis 
father's  estate  wbatever  tbat  was,  and  bad  not 
warranted  tbat  tbe  partlcolar  alare  lu  question 
was  part  of  tbat  estate,  be  bad  no  Interest  In  tbe 
controversy,  and  was  competent. 
Treapaas,  in  the  circait  superior  court  of 
Goochland,  hy  David  Parrish  against  Hum- 
phiej  Parrish,  for  taking  and  carrjintr 
awa^r  a  slave  the  property  of  the  plaintiff. 
Pleas,  not  guilty,  and  the  statute  of  Hmi' 
tations.  At  the  trial  of  the  issues,  the 
defendant  offered  to  introduce  his  brother, 
Nelson  Parrish,  as  a  witness  to  prove  that 
the  slave  in  question  belonged  to  the  es- 
tate of  the  defendant's  and  the  witness's 
father,  of  whom  the  defendant  was  the 
administrator,  and  in  that  character  claimed 
and  had  taken  possession  of 'the  slave.  And 
the  witness  being  a  distributee  of  the 
father's  estate,  the  defendant  to  shew  that 
he  had  now  no  interest  in  the  slave,  exhib- 
ited a  deed  from  the  witness  to  him,  daly 
recorded  in  the  county  court  of  Louisa, 
whereby  Nelson  Parrish,  the  witness,  in 
consideration  of  475  dollars,  bargained  and 
sold  to  Humphrey  Parrish,  the  defendant, 
"all  his  Nelson's  right,  title  and  interest, 
of  every  kind  real  and  personal.  In  and  to 
the  estate  of  their  deceased  father,"  and 
warranted  "the  same  free  from  the  claims 
of  all  persons  whatever."  The  plaintifl 
objected  to  the  competency  of  the  wit- 
627  ness,  because  he  had  conveyed  *ta  the 
defendant  his  interest  in  the  slave  in 
question  if  he  was  parcel  of  his  father's 
estate,  and  had  warranted  his  title  by  the 
conveyance.  And  the  objection  was  sus- 
tained by  the  court,  and  the  testimony  ex- 
cluded: to  which  opinion  the  defendant 
excepted.  Verdict  and  judgment  for  the 
plaintiff  for  800  dollars.  The  defendant 
applied  to  this  court  for  a  supersedeas; 
vrhich  was  allowed. 

Rhodes,  for  plaintiff  in  error. 
Lyons,  for  defendant. 

TUCKER,  P.  I  am  of  opinion,  that  the 
judgment  should  be  reversed,  and  a  new 
trial  directed.  The  action  was  trespass 
de  bonis  asportatis  to  recover  the  value  of 
a  slave.  The  defendant,  Humphrey  Par- 
rish, insisted  that  the  slave  belonged  to  his 
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father's  estate,  of  which  he  was  the  .ad- 
ministrator, and  he  called  his  brother  Nel- 
son to  prove  it.  Tbe  objection  to  the 
competency  of  the  witness  was,  that  he  was 
interested  as  a  distributee ;  to  obviate  which 
a  deed  from  him  to  Humphrey  was  pro- 
duced, ''onveying  all  his  interest  in  his 
father's  estate  to  him ;  so  that  he  had 
parted  with  all  interest  as  distributee.  But 
in  the  deed,  he  gives  a  general  warranty 
of  all  the  right  cotiveyed:  and  it  is  con- 
tended, that  he  is  liable  to  make  good  the 
loss  to  Humphrey,  if  the  plaintiff  recovers, 
and  so  is  interested  in  protecting  the  de- 
fendant by  his  testimony.  I  do  not  think 
so.  If  the  defendant  loses  the  slave,  it  will 
be  because  the  witness's  father  had  no  title 
to  him ;  and  if  he  had  not,  then  the  witness 
had  none,  and  so  the  conveyance  and  the 
warranty  had  no  reference  to  that  slave. 
For  he  sold  no  specific  property  nominatim 
or  by  description  ;  but  only  his  right,  title 
and  interest  in  the  estate.  What  he  had 
no  right,  title  or  interest  in,  or  what  was 
in  fact  no  part  of  the  estate,  he  did  not  sell, 
and  of  course  did  not  warrant;  for  the 
warranty  cannot  be  larger  than  the 
628  *grant.  Though  the  language  of  this 
wsrranty  seems  general,  yet  it  is,  la 
effect,  but  a  warranty  against  the  vendor 
and  all  claiming  under  him,  of  such  right 
and  title  as  he  had  in  his  father's  estate. 
He  did  not  warrant  this  slave  or  any  other 
property  to  be  part  of  his  father's  estate. 
On  the  contrary,  the  very  terms  of  the  deed, 
that  he  sold  "alt  his  right,  title  and  in- 
terest," exclude  the  idea  of  his  selling 
any  thing  more  than  he  had  a  right  to, 
and  of  course  exclude  the  idea  of  his  war- 
ranting any  thing.  Then  not  having  war- 
ranted the  title  of  his  father  to  this  stave, 
he  would  not  be  responsible  for  his  loss, 
and  so  is  disinterest«l.  The  warranty  was 
desigtied,  not  to  insure  the  goodness  of  tbe 
father's  title,  but  to  secure  the  vendee 
against  any  prior  conveyance  or  incum- 
brance of  his  own  right  and  title. 

The  witness  was  therefore  improperly  ex- 
cluded, and  there  must  of  course  be  a  new 
trial. 
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The  Cofnmonwaalth  v.  Howard. 
jDoe.  IHI. 

Indlctnunt  —  Auault  upn  Slav*— St«tule.*-In die 
meat  UeH  upon  tbe  slatnte  of  VBZ-t.  ch.  14.  acalm 
a  free  person  for  wilfully  and  wlllioat  lawful 
aatborlty  iDjuiinB.  by  usaalclDg  and  beatlne,  (bi 
slave  of  another. 

Caae  adjourned  from  the  circuit  superior 
court  for  the  county  of  Henrico  and  city  of 
Richmond.  Howard  was  indicted  upon  the 
statute  of  1822-3,  ch.  34,  Supp.  to  Rev.  Code, 
ch.  226,  p.  280.  knowiuR-ly  and  wil- 
632  fully  'and  without  lairful  authority 
injuring  a  female  negro  alave  the 
property  of  John  Hill,  by  violently  and  ir'" 
manly  aMaulting  and  beating  her  to 
great  injury  of  the  slave,  and  to  the  great 
damage  of  Hill,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  &c.  The  defendant  be- 
fore pleading  moved  the  court  to  quash  the 
indictment.  Whereupon  the  court  adjourned 
he  followin)!'  questions  to  this  court,  for 
lovclty  and  difficulty :  1.  Whether  an  indict- 
■nent  vrltl  lie  against  a  white  man  for  an 
assault  upon  a  slave  the  property  of  another  ? 
and  2.  Whether  the  indictment  in  the  pres- 
ent case  can  be  sustained,  or  ought  to  be 
quashed  ? 

UPSHUR.  J.,  delivered  the  resolution  of 
the  court.  In  answer  to  the  second  question , 
this  court  is  of  opinion  that  the  indictment 
can  be  sustained,  and  ought  not  to  be 
guash^.  Whether  such  an  indictment  would 
lie  at  common  law  or  not,  we  do  not  decide, 
since  that  question  does  not  necessarily 
arise  on  the  record,  and  is  not  submitted  to 
US  by  the  circuit  superior  court.  This  in- 
dictment Is  founded  on  the  statute  of  1822-3, 
ch.  34,  to  provide  for  the  more  effectual 
punishment  of  certain  offences,  and  is  a 
good  indictment  under  that  statute,  upon 
the  principle  decided  by  this  court  in  The 
Commonwealth  v.  Percavil,  4  Leigh  686. 
This  l>eing  the  opinion  of  the  court  on  the 
second  question,  it  is  unnecessary  to  decide 
the  first  question  adjourned. 


1    'M'Carterv.  The  Commonwealth. 

jnne,  IMl. 

nlnal   Lnv^hiry-Scpvatlm-Wlut  la  Natd««l> 

CM  to  Vitiate  VcnHct*-Caae  at  Bu-.— npoo  trial 

I  Indictment  for  murder,  tbe  Inry.  not  aeteeinc 

n  a  verdict,  are.  after  dark,  adlonraed  over  ttU 

.  and  committed  to  two  sheriffs  lobe 

roan  to  be  prepared  for  tbem :  in 

condacting  theu  from   the  conrtbonse  to  their 

room,  one  Jnror  separates  from  bis  fellowa.  sets 

tf>  yards  from  tbem  and  the  sberlffs  havlnK  Utem 

Id  charse.  tells  a  servant  whom  be  meets  with  to 

take  care  of  bis  borae.  sayg  nothlns  elae  to  anr 

one.  and  no  one  speaks  to  bim ;  be  U  Immedlatelr 

pursued  by  one  of  tbe  sheriffs,  and  brought  back 

to  tbe  rest  of  tlie  Jary;  his  separation  from  hU 

fellows  does  not  exceed  a  mlonte.  and  be  waa  a 

yet  shorter  time  ont  ofslsbt  of  the  sherlfls:  next 

momlng.Jnry  Unds  prlsouer  rnllty  of  murder  In 

tbe  Brst   degree,  and  conrt  passes  sentence  of 

death:  H«IJ>.  such   separation  of  the  juror  from 

bis  fellows  IB  DO  canse  for  setting  aside  the  ver- 

dlCL 

Upon  a  petition  for  a  writ  of  error  to  a 
judgment  of    the   circuit   superior  court   of 
Mecklenburg.     M'Carter    was    indicted     in 
that  court  for  the  murder   of  one  Fltts,  and 
pleaded  not   guilty.     He   was   put  upon  his 
trial  at  May  term  1841.     The  jury  having 
heard  all  the   evidence  on   tbe   first   day  of 
the  trial,  and  retired   in  the   evening  to  con- 
sider of  their  verdict,  returned  into  court, 
nd  declaring  they  couldnot  agree  on  their 
verdict,  were   adjourned   over   till  the  neit 
arning;  and  the  court  committed  then  to 
'o  of  the    deputy   sheriffs,  to  be  enclosed 
id  kept  together  in  a  room  to  be  prepared 
for  them  ;  and  the   sheriffs  were  instructed 
and  sworn  so  to  keep  them   together,  and 
themselves  to  speak  with  them  touching 
I  prosecution,  and  also  not  to  permit  any 
person  not  of  the  jury   to  speak   to  them  on 
,ny    subject   whatever.     The   jury  returned 
into  court   next   morning,   and    rendered   a 
verdict      finding    the    prisoner     guilty     of 
murder  in  tbe  first  degree.    Whereupon,  he 
moved  tbe  court  to  set  aside  the  verdict,  and 
a  new   trial,   upon     the   ground 
that  one  of  the   jurymen    had  improperly 
separated  from  his  fellows.    And  upon  this 
he    proved     by    the    testimony    of 


The  principal  case  la  cited  In  Dye  v.  Com.,  1  Qratt 


maiion"  and  Presentments"  appended  to  Boyle  v. 
Com..  II  Oratt,  ert. 


■Jurlea-Scparatloa— Effect.— AS  to  i 

the  Jury  Is  aufnclenl  to  vitiate  the  verdict,  the 
lirloclpal  case  Is  cited  In  foot-nott  to  Com.  v.  H'Canl. 
Va.  Cas,  7J\-.  Thompson  v.  Com..  B  QratL  tit,  and 
mlnolf.  Pbllliisy.Com..  laOratl-WO  (tec/oeliutt): 
State  V.  Harrison,  W  W.  Va.  733,  is  S.  E,  Rep.  SM. 
And  In  State  v.  Carlrlght,  30  W.  Va.  M,  the  principal 
case  Is  cited  on  tbe  question  of  receiving  jurors' 
andavlts  to  set  aside  their  own  verdlcla  for  miscon- 
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634  one   of  *the  jurymea,  named  Jones, 
tbat  on  the  evening:  of  the  trial,  wbeo 

the  sheriff  a  were  conducting  the  jury  to  the 
Toom  prepared  for  them  for  the  night,  upon 
t^etting  out  of  the  courthouse,  he  (Jones) 
stepped  a  little  way  from  the  other  jurors  to 
give  orders  for  the  safe  keeping  of  his  horse, 
and  by  the  time  he  got  round  the  courthouse, 
he  was  overtaken  by  one  of  the  sheriffs  in 
whose  charge  the  jury  was,  who  said  he  had 
done  wrong,  and  must  immediately  return  ; 
which  he  accordingly  did ;  having  spoken 
to  no  person  but  a  negro  servant,  and  to  him 
he  raid  nothing  but  to  give  directions  about 
his  horse,  and  that  no  person  spoke  to 
him,  the  juryman.  Another  of  the  jurymen 
testified,  that  when  the  jury  left  the  court- 
house on  theit  way  to  the  room  prepared  for 
them  for  the  night,  in  charge  of  the  sheriffs, 
and  had  got  about  thirty-sis  yards  from  the 
door  of  the  courthouse,  something  was  said 
about  the  juryman  Jones  being  missing  and 
separated  from  the  others;  upon  which  the 
jury  immediately  stopped;  and  one  of  the 
sheriffs,  Thomas,  directed  the  other.  Blanch, 
to  go  instantly  after  Jones,  which  Blanch 
did,  Thomas  remaining  with  the  rest  of  the 
jury  ;  it  was  then  quite  dark.  It  appeared  by 
the  testimony  of  the  sheriffs,  that  in  con- 
ducting the  jury  out  of  the  courthouse  to  the 
room  in  which  they  were  to  be  enclosed  for 
the  night,  Thomas  went  before,  and  Blanch 
with  a  candle  followed,  the  jury;  that  in 
going  down  stairs  from  the  courtroom,  the 
juryman  Jones  told  Blanch,  that  he  did  not 
knovr  what  to  do  about  his  horse,  upon 
which  Blanch  desired  the  tavern  keeper  who 
was  close  behind,  to  have  the  horse  taken 
care  of ;  that  after  getting  out  of  the  court- 
house door,  and  a  few  yards  from  it,  one  of 
the  jury  told  Blanch  that  Jones  was  gone, 
upon  which  Blanch  called  to  the  other 
sheriff  Thomas  to  atop,  banded  him  the 
die,  and  went  immediately  after  Jones ;  that 
Blanch  did  not  at  iirst  see  Jones,  but  after 
getting  two  or  three  steps  from  the  candle, 
he  saw  Jones  about  twenty  or  twenty- 

635  five    yardal   "before    him,    no    peraon 
being  near  him,   and  then  ran  after 

and  came  up  with  him  ;  that  Jones  had  just 
stopped  when  Blanch  got  to  him  ;  Blanch 
told  Jonea  he  must  not  speak  to  any  one 
and  instantly  conducted  him  back  to  the  jury 
and  then  all  proceeded  together  to  the  room 
prepared  for  them.  In  the  opinion  of  both 
sheriffs,  Jones  could  not  have  been  separated 
from  the  rest  of  the  jury  more  than  a 
minute ;  and  he  was  out  of  sight  of  the 
sheriff  Blanch  for  a  yet  shorter  time.  And 
one  of  the  jurymen  who  was  also  examined, 
•aid  he  thought  that  Jones  was  not  separated 
from  the  rest  of  the  jury  more  than  five 
seconds.  Upon  this  state  of  the  fact  as  to 
the  alleged  separation  of  the  juryman  Jones 
from  his  fellows,  the  court  overruled  the 
prisoner's  motion  for  a  new  trial;  he  ex- 
cepted to  the  opinion  ;  and  the  court  passed 
sentence  of  death  upon  him. 

And  now  he  presented  a  petition  to  this 
court  for  a  writ  of  error,  on  the  ground  that 
the  court  ought  to  have  set  aside  the  verdict, 
and  granted  him  a  new  trial,  upon  the  evi- 
dence of  the  separation  of  the  jury,  and  that 
after  dark. 

PER  CURIAM,  unanimously,  writ  of 
«rror  denied. 


Ths  Commomwbalth  p.  Niz. 

*Th«  Commonwealth  v 


Jane.  1»1. 

Oaniral  Court— Ad^urnnent   •!  QuMtlon    to-Whni 

Praper.— Upon  tlie  trial  of  an  Indictment  (or  fel- 

jnry.  la  eflecC  Uiac  the  evidence  adduced  for  lb e 
proBecQtton  does  not  proTK  that  the  crime  charged 
In  the  Indlctmeut  was  cotiitnm mated,  ind  there- 
fore they  ooEbt  to  find  for  the  prleoaer:  the  court. 
with  assent  of  the  prisoner  and  of  the  attorneir 
for  tbe  commonwealth.  ad)oDrna  (he  qaeattons 
arlalDg  on  the  motion  to  this  court,  discharges 
tbe  jary,  and  continues  the  canse  till  tbe  next 
term:  Hsld,  upon  conatructlou  of  statate  1  Rev. 
Code.  cb.  W.  1 14.  It  was  reeular  to  adjoum  the 
qnestlonB  to  this  cOQrl,  and  the  coort  ought  to 


riBlBSl  Lsw-Prae  N* 
Statute— CMC   at   Bar.-Upon   au  Indictment   on 
1  Rev.  Code,  ch.  ill.  I  ts,   for  selllDg  a 


r  tbe 


written  agreement.  Importing  that 
prisoner  sold  the  negro  to  vendee,  for  wblcb 
be  was  lo  deliver  and  pay  goods  and  money 
to  vendor,  bat  vendee  was  to  take  tbe  negro 
on  trial  tor  a  month,  and  If  it  end  thereof 
vendee  likes  him,  vendee  Is  lo  pay  the  price,  and 
vendor  to  give  a  bill  of  sale:  vendee  pays  a  small 
part  of  purchase  money:  witbin  the  montb  negro 
runs  away :  andnponsosplclon  that  he  waaafree 
negro,  or  bad  been  stolen  by  tbe  prisoner,  the 
prisoner  Is  apprehended  within  the  month:  Held, 
I.  that  the  sale  of  a  free  negro,  to  constitute  tbe 
felony  within  tbe  statute,  most  be  an  absolute 
sale:  i.  that  tbe  contract  In  this  case  was  In  Its 
terms  a  conditional  sale,  to  be  afllrmed  or  an- 
nulled, at  vendee's  option,  within  a  month,  but  If 
alllrmed  by  bim.  tbe  sale  then  became  absolute, 
and  tbe  felony  was  complete:  and  B.  that  such 
afflrmance  of  tbe  sale  by  tbe  vendee  may  be 
proved,  either  by  positive  act  of  vendee,  or  by 
mere  lapse  of  time  without  any  act  of  vendee 
aOlrmlag  or  annulling  tbe  sale- 
Case  adjourned  from  the  circuit  superior 
court  of  Lee.  Nix  was  indicted  upon  the 
statute  1  Rev.  Code,  ch.  11],  §  28,»  for  feloni- 
ously selling  and  delivering  to  one  Jones  a 
negro  man  as  and  for  a  slave,  who  was  at 
the  time  of  the  sale  and  delivery  free, 
637  knowing  the  negro  man  *so  sold  to  be 
free.  He  pleaded  not  guilty,  and  was 
put  upon  his  trial  at  April  term  1841. 

Upon  the  trial,  it  was  proved  on  the  part  of 
the  prosecution,  that  the  prisoner  made  a 
contract  in  writing  with  Jones,  in  the  fol- 
lowing words:  "Article  of  an  agreement 
made  this  11th  January  1841,  Daniel  Nix  of 
one  part  and  Stephen  Jones  of  the  other,  that 
said  Nix  do  sell  to  said  Jones  a  certain  negro 
called  Live  ;  witness,  that  said  Jones  gives 
said  Nix  a  roan  stud  horse,  a  certain  brown 
horse  called  Jack,  and  one  saddle,  and  20 
dollars  in  store  goods,  and  200  dollars  in 
lawful   money  of  Virginia,    and     a    carry- 

Tbe  principal  case  Is  cited  In  Brlggs  v.  Com..  Bt 
Va.  Ui. 

•The  words  of  the  statute  are— "If  any  person 
shall  hereafter  be  guilty  of  Htealing  or  selling  any 
free  person  for  a  slave,  knowing  tbe  person  so  sold 
to  be  free,  and  shall  be  thereof  lawfully  convicted, 
tbe  person  ic>  convicted  shall  nndergoa  conQnement 
In  tbe  public  Jail  and  penitentiary  houne  for  a  term 
not  less  than  one  nor  more  that  ten  years."— Note 
In  Original  Edition. 
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all  wagon,  for  mid  boy ;  whtch  said 
Jones  takes  the  said  boj  on  trial  for 
month,  and  if  said  Jones  likes  the  said  boj 
at  the  end  of  tlie  month,  said  Jones  dell' 
era  the  above  named  property  to  said  Nii 
also  said  Nix  binds  himself  to  give  a  good 
bill  of  sale  to  said  boy  ;  also  said  Nix  Insuree 
said  boy  to  be  sound  and  clear  of  any  impedi- 
ment whatever.  We  witness  our  hands  and 
seals  the  day  and  year  above  written 
{signed  and  sealed  by  both  parties).  That 
in  pursuance  thereof,  the  prisoner  forthi 
delivered  the  negro  to  Jones,  who  shortly 
afterwards,  at  the  prisoner's  instance,  ad- 
vanced him  about  seven  dollars  on  account 
of  the  price  of  the  negro.  That  the  negro 
remained  with  Jones  about  twenty  days,  : 
then  ran  away  ;  which,  with  other  circi 
stances  which  Jones  learned,-  led  him 
snspect  that  the  negro  was  either  free, 
bad  been  stolen  by  the  prisoner  previous  to 
the  sale  to  him  ;  and  under  this  belief,  Jones 
pursued  the  prisoner,  who  was  then  pas)^ing 
through  the  county  of  Lee,  and  apprehended 
him  before  the  expiration  of  the  month. 
And  that  the  prisoner  voluntarily  and  fre- 
quently made  the  fullest  confessions,  saying 
among  other  things,  that  at  the  time  of  the 
sale  to  Jones,  he  knew  the  negro  to  be  free. 
Whereupon,  the  prisoner's  counsel  moved  the 
court  to  instruct  the  jury,  that  if  they  should 

believe  from    the   evidence,  that   the 
638      "contract  of   sale   of  the    negro    as 

slave,  was  a  conditional  contract,  to 
made  binding  or  not  at  the  option  of  the 
vendee  Jones  at  the  expiration  of  one  month 
from  the  date  of  the  conditional  contract, 
.  during  which  time  Jones  was  to  keep  the 
negro  on  trial,  and  that  before  the  month 
expired  the  negro  ran  away,  and  this  prose- 
cution was  instituted;  then,  although  the 
prisoner  at  the  time  of  sale  weli  knew  the 
negro  to  be  free,  the  sale  was  not  an  abso- 
lute sale,  such  as  the  statute  required  it 
should  be  to  constitute  the  offence  for  which 
the  prisoner  was  indicted  :  and  that  the  jury 
should  findforthe  prisoner.  And  the  court 
doubting  as  to  the  propriety  of  giving  such 
instructions,  with  the  prisoner's  assent 
adjourned  to  this  court  for  novelty  and  diffi- 
culty, the  following  questions — 1.  Is  the  con- 
tract of  the  11th  January  1841  such  an  act  as 
amounts  to  a  sale  within  the  meaning  of 
the  statute  ?  And  2.  what  instruction  ought 
the  court  to  give  to  the  jury  ?  And  then, 
with  the  consent  as  well  of  the  prisoner  as 
of  the  commonwealth's  attorney,  the  jury 
from  rendering  a  verdict  were  discharged, 
and  the  case  continued  till  the  next  term. 

UPSHUR.  J.,  delivered  the  resolution  of 
the  majority  of  the  court.  A  preliminary 
point,  not  submitted  by  the  circuit  superior 
court,  was  examined  by  the  judges  in  confer- 
ence. The  questions  adjourned  arose  in  the 
progress  of  the  trial,  and  thereupon  the  jury 
were  discharged,  and  the  trial  postponed  till 
the  next  term.  A  majority  of  the  judges 
are   of    opinion,   that   the    statute*   author- 

The   BtalDte    I   Rev.    Code.    ch.  OS.    I    It,    p.    SS3, 


In  any  criminal  case.  may.  with 
lie  person  accused,  adjourn 
e  general  court,  which  may  be  Ihere  ar- 
I  decided  cbouKb  iiacb  accused  person  be 
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ises  this  Bourse  of  proceeding,  attfaongb  they 

disapprove    it    as    both     inconvenient    and 

hazardous. 

In  answer-to  the  first  question  adjonmed, 

this  court  is  of  opinion,  that  the  con* 

639  tract  between  the  prisoner  *Niz  and 
Jones,  set  out  in  the  record,  is  not,  by 

the  mere  force  of  its  terms,  such  an  act  as 
amonnts  to  a  sale  within  the  meaning  of  the 
statute.  That  contract  is  not  a.  sale,  but  an 
agreement  to  sell,  which  the  vendee  had  a 
right  to  affirm,  or  annul,  as  he  might  think 
proper,  at  any  time  within  themonth  allowed 
by  its  terms ;  and  until  it  was  so  affirmed, 
the  sale  was  incomplete,  and  no  change  of 
property  was  effected  thereby.  Whether  it 
was  BO  affirmed  or  not,  is  a  question  for  the 
jury  to  determine  upon  the  evidence  which 
may  be  laid  before  them.  Its  affirmance  may 
be  proved,  either  by  some  positive  act  on  the 
part  of  the  vendee  Jones  shewing  his  election 
to  affirm  it,  or  by  the  mere  lapse  of  the  time 
allowed  in  the  contract,  without  any  act  on 
his  part  affirming  or  annulling  it.  If  affirmed 
in  either  of  those  modes,  it  ceased  to  be  con- 
ditional, and  became  at>BoIute ;  the  sale  was 
thus  rendered  complete  and  perfect,  and  came 
within  the  provisions  of  the  statute.  This 
opinion  affords  a  full  answer  to  the  second 
question  adjourned. 

SAUNDERS,  BROWN.  CHRISTIAN, 
GHOLSON  and  JOHNSTON,  J.,  dissented. 
They  regarded  the  contract,  not  as  a  mere 
agreement  for  a  sale,  but  an  atisolute  sale, 
subject  to  be  disaSirmed  by  the  vendee  within 
the  time  specified  by  the  agreement,  and  so 
coming  within  the  provisions  of  the  statuie, 

LOMAX,  J.  I  differ  from  the  majority  of 
the  court  upon  the  preliminary  point,  whether 
a  question  arising  on  a  motion'  made  in  the 
progress  of  a  criminal  trial  for  instmctions 
to  the  jury,  be  such  a  question  of  law  as  may 
be  adjourned  by  a  circuit  superior  court  to 
this  court,  and,  if  adjourned,  decided  here  7 
It  must,  I  suppose,  be  conceded,  thattt  WL,ald 
not  fall  within  the  provision  of  the  statute, 
or  be  within  the  power  of  the  circuit  superior 
court  to  adjourn,  or  of  this  court  to  decide, 
any  question  of  law.   propounded,   by 

640  anticipation,  before  "the  occasion  that 
tnight  raise  the  question,  or  require  the 

application  of  the  principle  involved  in  it. 
Now,  it  does  seem  to  me.  that  the  questions 
here  adjourned,  and  any  answer  which  this 
:irt  may  by  its  decision  give  to  them,  can, 
this  case  is  circumstant^,  only  avail  upon 
ne  future  trial,  when  the  questions  now 
propounded  may  or  may  not  arise,  according 
to  the  course  which  the  trial  may  take.  The 
prisoner's  counsel,  in  the  course  of  the  trial 
then  going  on,  moved  instructions  to  the  jury 
then  sitting  upon  the  case,  in  order  that  that 
jury  might  t>e  informed  as  to  a  matter  of  law, 
which  the  counsel  distrusted  its  competency 
properly  to  decide  without  instruction  from 
"  :  court.  But  the  discharge  of  that  jury, 
order  that  the  questions  raised  by  the 
motion  for  the  instruction  might  be  adjourned 
o  this  court  and  decided  here,  has  putan  end 
to  the  trial  then  going  on ;  and,  in  regard  to 
that  stage  of  the  proc<}edings,  the  case  stands 
as  if  there  had  l>een  no  attempt  at  such  trial. 
The  functions  of  the  jury  to  whose  intelli- 
gence and  conscience  the  Instructions  prayed 
were  to  be  addresaed,  were  wholly  dispensed 
with,  nor  can  the  same  jury  be  ever  again 
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Impaneled  ia  the  cause.  The  defence  upon 
vhioh  tbe  prisoner  then  relied,  ha.B  been,  for 
the  time,  wbollj  withdrawn  ;  the  evidence 
of  the  parties  ha.a  been  retracted  ;  the  occa- 
sion that  required  the  instmcliona  has  passed 
swaj.  Whatever  is  the  defence,  whatever 
the  evidence,  thej  are  now  reserved  for  a 
future  trial,  the  conduct  of  which  must  be 
entirely  irrespective  of  the  proceedings  upon 
the  former  trial,  which  has  been  stopped, 
without  an  J  possibility  of  restoring  the 
same  precise  state  of  thing's  that  induced 
the  motion  to  the  court  for  the  instruc- 
tions. Any  decision  of  this  court  must  be 
wholly  nugatory  as  to  proceedings  which 
have  passed  away  and  are  now  as  if  they 
never  had  been.  The  decision  of  this  court 
can  only  affect  the  future  trial  which  is  ex- 
pected to  take  place.  But  at  that  future  trial, 
the  whole  groand  of  prosecution,  or  of 

641  defence,  may  be  varied  ;  *lhe  contract 
for  the  sale  referred  to  may  not  be 

offered  in  evidence  at  all  ;  its  construction 
and  effect  may  not  be  a  question  in  the 
case;  even  the  execution  of  the  instrument 
lUay  t>e  denied :  and  while  It  has  become 
useless  and  in*possible  to  instruct  the  jury, 
for  whose  information  especially  the  in- 
struction of  the  court  was  asked  on  the 
former  occasion,  it  may  be  unnecessary  to 
prepare  instructions  for  the  future  jury  that 
may  be  impaneled,  who  may  need  no  such 
instructions,  since  the  case  may  be  presented 
to  them  in  a  shape  involving  no  such  points. 
Is  it  not  then  obvious,  that  any  decision 
irhich  can  now  be  pronounced,  must  t>e  alto- 
gether hypothetical,  applying  to  a  case  which 
indeed  may  arise,  but  which  may  never  arise? 
If  such  a  practice  as  this  precedent  may  open, 
shall  be  'established,'  the  most  perplexing 
diSicnlties  may  embarrass  the  proceedings 
in  every  criminal  case,  and  the  administra- 
tion of'  criminal  justice  may  be  indefinitely 
delayed,  perhaps  defeated.  It  seems  to  me, 
that  the  statute  which  gave  the  power  to 
adjourn  questions  of  law  in  criminal  cases  to 
this  court  must  have  contemplated  questions 
relative  to  proceeding's  permanent  on  the 
record,  and  abiding  in  their  influence  upon 
the  final  results  of  the  case  ;  not  in  regard  to 
matters  transient  and  temporary  in  their 
nature,  having  no  influence  whatever  in  the 
case  after  the  occasion  that  provoked  the 
questions  haspassed away.  If  amotion  were 
made  to  quash  an  indictment,  such  motion 
might  properly  tK adjourned  to  thiscourt.and 
decided  :  but  if  a  motion  were  made  for  a  con- 
tinuance, could  that  motion  be  property 
adjourned  7  The  power  to  adjourn  a  point  of 
law  arising  in  the  course  of  a  trial  after 
tbe  jury  is  impaneled,  which  must  neces- 
sarily require  that  jury  to  t>e  discharged,  is 
a  power  too  large  to  be  supposed  to  have 
been  in  the  contemplation  of  the  legisla- 
ture. It  is  the  right  (if  insisted  on)  of  the 
commonwealth  as  well  as  of  the  accused, 
that  the  jury  which  has  been  charged 

642  with   the  *case  should  render  a  ver- 
dict, and  should  not,  unless  from  great 

necessity,  be  discharged  :  and  it  could  never 
have  been  the  design  of  the  statute,  that 
the  jury  trial  should  be  placed  entirely 
in  the  power  of  the  judge  with  the  con- 
sent of  the  accused  ;  for  no  consent  on  the 
part  of  the  commonwealth  is  required  for 
the  adjournment  of  questions   in    criminal 
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cases.  There  are  numerous  questions  con- 
stantly arising  in  criminal  cases  ;  questions 
'  as  to  the  competency  of  witnesses,  or  of 
evidence,  aa  to  the  legal  effect  of  testimony, 
as  to  points  of  law  in  regard  to  crimen 
and  punishments  :  these,  and  a  variety  of 
other  matters,  may  be  perpetually  offering 
themselves  at  every  stage  of  the  trial,  and 
the  court  with  the  consent  of  the  prisoner 
(which  he  will  generally  be  very  ready  to 
give)  may,  under  this  precedent,  adjourn 
them  or  any  of  them,  and  thus  supersede 
the  functions  of  the  jury,  which  must  be 
discharged.  It  was  unnecessary  to  conAde 
such  a  power  to  the  judges ;  because  the 
accused  may,  in  a  more  regular  mode,  have 
the  benefit  of  reserving  every  point  of 
law  he  may  think  proper  to  insist  upon. 
The  power  of  adjourning  questions  arising 
while  the  jury  is  in  the  Iwi  (as  has  been 
done  here)  must  always  occasion  great 
and  unnecessary  inconvenience  and  delay  ; 
and  such  a  power  in  the  hands  of  a  wicked 
judge,  might  be  exercised  to  the  entire 
subversion  of  the  commonwealth's  interest 
in  the  due  administration  of  criminal  justice. 
CHRISTIAN,  J.,  said,  he  concurred  in  the 
opinion  of  judge  Lomax  on  the  preliminary 

FIELD,  J.  I  also  concur  in  the  opinion, 
that  the  questions  in  this  case  are  not 
regularly  adjourned  to  this  court,  and  that 
we  ought  not  to  decide  them  ;  but  the  ma- 
jority of  the  judges  present  holding  the 
contrary  opinion  upon  this  point,  and 
determining  to  respond  to  the  questions 
adjourned,  I  concur  in  the  opinion  of  the 
majority  of  the  court  upon  them. 

643    *Mowbray  v.  The  Commonwealth. 

Far^ry— CoBSiHBMit  tsr  Pargtag  sod  UttcrloK— 
BHMt.*— A  person  eiamlned  In  connty  conrt  on  a 
cbarce  of  forglus  an  order,  and  commltlej  by 
UiaC  coort  (or  trial  In  circuit  superior  court  for 

ins  ana  pabllsbinB  tbe  order. 
IndlctBeota-Coiiat*    for    Dlatlact  OffBseM-Eflwt— 

Therefore.  If  tbe  Indictment  acalust  tbe  prisoner 
cootaluB  conotH  for  the  forgery,  aod  coants  for 
utterloB  and  publlablus.  the  clrcoli  superior 
court  ODght  to  quash  Cbese  latter  conntB. 

Is  SHI  Itrlrrtlvri  C«uats— BHsct  upon  the  Qood  Counts 
InCsaM  of  PMltntlsry  Cr)iBM.t— The  rule  of  prac- 
tice In  criminal  caws,  that  If  an  Indictment  cod- 
taln  several  counts,  some  Bood  and  others  faulty. 
•lndlc(H»at«  —  Count*  —  Forgery.— The      principal 

case  Is  cited  Id  Scott  v.  Com.,  M  Qratt.  teO:  foel-noU 

toLlDkous  V.  Com..  8  Lelsh  606:  Joot-noU  to  Pare  v. 

Com..B  Lelah  tfS:  foot-nali  to  Com,  v.  Cohen.  E  Va. 

Gas.  1S8;  /oo(-no(*  to  Com.  t.  Ervln.  i  Va.  Cas.  Wit: 

Dowdy  V.    Com..  »  GratU  TJl.    TSS:  Hansenflnck  v. 

Com..  86  Va.  710.  9  S.  E.  Rep.  ffiS:  Jones  T,  Com..  SA 

Va.  UK,  IIS.  B.  Bep.  MO;  State  v.  Smith.  MW.  Va. 

BI7. 
tAnBe—DefacUv*  CoBota— BHeet.— For  a  discussion 

of  this  qnestloD.  see   the  principal  case  cited   In 

foot-nolt  to  KIrk  t.  Com..  9  Lelrb  fttl:  Clere  v.  Com,. 

S  Gratt.  Oie,  and  noU:  Band  v.  Com.,  9  OratL  740; 

Sbimet  T.  Com..  H  Oratt.  fn%:  Richards  v.  Com..  81 

Va.  116. 
See  moDoorapbic  not«  on  "iDdlctmeuls.  Informa. 

tlons  and  Presenimeau"  appended  to  Boyle  t.  Com.. 

l«Qratt.6?4. 
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and  a.  seneral  verdlcrof  gaUty  be  foand,  the  bad 
conots  will  not  effect  tbe  validity  of  the  good,  and 
judsmentwlllbeEivenoii  those  which  are  good.— 
1b  not  applicable  to  cases  of  penitentiary  ciimeB 
In  Virginia,  wbere  the  Jury  Is  to  ascertain  the 
term  of  Imprisonment.  Blnce  the  evidence  on  the 
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posed  by  the  verdict. 
Error  to  a  judgment  of  the  c 


court  of  Kaoawha,  whereby  Mowbray    was 
sentenced    to    three  years  imprjaomneiit   ' 
tbe  peDitentiary. 

The  indictment  ai^ainst  him  contained 
seven  counts.  The  first  four  of  them  wer< 
alike,  only  varying  from  each  other  in  mi- 
nute particulars,  which  it  is  unnecessary  Ic 
mention,  and  charged  him  with  having  felo' 
nioualy  forge<],  procured  to  be  forged,  and 
assisted  in  forging,  the  following  order  in 
writing,  directed  to  Lewis  Ruffner  and  com- 
pany, to  wit,  "  Kan  :  Salines,  Dec,  22nd  1840. 
Messrs.  Lewis  Ruffner  4  Co.  Please  let  the 
bearer  have  twelve  dollars  in  the  store,  and 
ch'd  A.  Donally  by  V.  B.  D,"  The  last  three 
counts  varied  likewise  from  each  other  in 
some  immaterial  particulars,  and  charged 
the  prisoner  with  having  feloniously  uttered 
and  published  as  true,  and  attempted  to  use 
as  true,  for  his  own  benefit,  a  certain  other 
forged  and  counterfeited  order  in  writing 
(setting  out  the  same  order  recited  io  " 
first  four  counts). 

Upon  the  arraignment  of  the  i 
oner,  and  before  he  pleaded,  his  counsel 
"moved  the  court  to  quash  the  whole 
644  *indictmeot,  and  each  count  thereof, 
because  the  offences  charged  therein 
were  variant  and  different  from  the  offencei 
for  which  the  prisoner  was  tried  by  the  exam' 
ining  court,  and  sent  on  to  be  tried  in  the 
circuit  superior  court."  And  in  support  of 
this  motion  he  produced  a  copy  of  the  rec- 
ord of  the  examination  of  the  prisoner 
iti  the  county  court  of  Kanawha,  whereby 
it  appeared,  that  the  prisoner  was  examined 
there,  and  remanded  for  trial  in  the  circuit 
superior  court,  upon  the  charge  of  forging 
the  order  only,  and  not  at  all  on  the  charge 
of  uttering  the  forged  order.  The  court 
overruled  the  motion,  and  the  prisoner's 
counsel  excepted. 

The  prisoner  then  pleaded  not  guilty,  and 
was  put  upon  his  trial.  The  jury  found  him 
"guilty  of  the  charges  as  in  the  indictment 
against  him  alleged,  and  ascertained  the 
term  of  his  confinement  in  the  public  jail 
and  penitentiary  house  to  be  three  years." 
And  the  court  passed  sentence  on  him  accord- 
ingly. 

Upon  the  petition  of  the  prisoner,  this 
court  allowed  him  a  writ  of  error  to  the  judg- 


'In  order  tu  understand  the  points  adjudged  in 
this  case,  Itia  oecesaary  to  advert  to  the  following 
provlBlOQB  of  the  autntea  of  Virginia— 

1-  The  statute  regulating  crimiual  proceedlnga 
against  free  persona,  l  Rev.  Code.  ch.  HO.  after 
providing  for  tbe  examination  of  free  persons 
charged  with  crimes  by  tbe  county  and  corporation 
CDurta.  and  for  tbe  commitment  of  them  for  trial  in 
the  circuit  superior  courts.  In  caae  the  county  or 
corporation  courts  shall  think  they  ought  to  be 
there  tried:  and  providing  that  If  the  accused  ahall 
be  acquitted  or  discharged  by  tbe  county  or  corpo- 
ration court  on  aucb  cxamluatlon.  such  acquittal  or 


Greenhow  for  the  prisoner. 

The   attorney    general  for  the  t 

MS  •GHOLSON,  J.,  delivered  the  opin- 
ion of  the  court.  Tbe  motion  of  the 
prisoner  which  the  court  overruled,  was  a 
motion  "to  quash  the  whole  indictment,  and 
each  count  thereof,"  Construing  the  mo- 
tion in  such  manner  as  to  give  to  all  its  part* 
their  full  and  fair  meaning,  we  deem  it,  not 
as  a  motion  or  an  only  equivalent  to  amotion 
to  quash  generally,  but  that  it  embraced  a 
motion  to  quash  each  of  the  counts  of  the  said 
indictment,  singly  and  separately.  And  so 
viewing  it,  this  court  is  of  opinion,  that  the 
circuit  superior  court  erred  in  wholly  overrul- 
ing it.  The  prisoner  had  been  examined  by 
the  county  court,  and  sent  on  to  l>e  tried  of 
and  concerning  the  offence  of  having  feloni- 
ously forged  the  order  in  writing  set  out  iti 
the  indictment,  and  for  that  offence  only. 
But  he  was  arraigned  in  the  circuit  superior 
court  on  an  indictment,  which  not  only  con- 
tained four  co'unts  for  forging  the  order,  but 
also  three  other  counts  charging  him  with 
having  uttered  and  published  it  as  true  At. 
The  last  three  counts  were  *im properly  in- 
serted in  the  Indictment :  they  charged,  not 
degrees  of  the  same  offence  charged  in  the 
preceding  counts,  but  (according  to  the 
decision  of  this  court  in  Page's  case, 
646  *9  Leigh  683),  a  distinct  substantive 
crime.  Being  a  distinct  crime,  the  cir- 
cuit superior  court  had  no  jurisdiction  to  try 
the  prisoner  therefor,  until  he  had  been 
regularly  examined  by  the  county  court,  and 
sent  on  to  the  circuit  superior  court  to  be 
tried  for  it  according  to  law,  M'Caul's  case, 
1  Virg.  Ca.  271.  300  ;  Mabry's  case,  2  Id.  396 ; 
Huffman's  case,  6  Rand,  6SS,  but  the  three 
counts  being  improperly  contained  in  the 
Indictment,  the  motion  of  the  prisoner'* 
counsel  to  quash  each  one  of  them  was  legal 
and  in  order,  Com'th  v.  Cohen,  2  Va.  Ca. 
231,  and  ought  to  have  been  sustained. 


:liarge  shall  be  a  I)ar  to  further  proaecntlon  for 
tbe  Bame  offeoce:— enacts  <|  8.  p.  Ml.)  that  "before 
Luy  person  charged  with  treason  or  felony  sball  be 
ried  before  any  circuit  superior  court,  he  or  she 
hat)  be  examined,  in  tbe  manner  prescribed  by 
aw.  by  tbe  conn  of  tbe  county  or  corporation 
wherein  aucb  offence  was  committed,  unless  such 
ilnatlon  be  dispensed  wltli  by  tbe  assent  of  tbe 
prisoner  entered  of  record  In  sncb  cic 


E.  Tbe  statute  against  thefts  and  forserles  Ac  Id- 
a.  IM.  I  4.  p.  GTO.  enacts,  that  If  any  free  person 
shall  falsely  make,  forge  or  counterfeit  Ac— any 
writing,  to  the  prejadice  of 
another's  right— or  shall,  with  like  Intent,  utter  or 
publish  as  true,  any  false,  forged  or  connterfelted 
writing,  knowing  the  same  to  be  false, 
forged  Ac— sucb  person  sball  be  deemed  golliy  of 
felony:  and  being  lawfully  convicted  thereof,  shall 
be  punished  by  conUnemeut  In  the  public  Jail  and 
penitentiary  for  not  less  than  one  nor  more  than 
I  of 


March  IBM,  Supp.  to  Hev-  Coderch.  2S7.  (  I.  p.  flW.  that 
tbe  Im  prison  me  at  shall  not  be  less  than  two  years. 
}  a.  by  the  statute  concerning  tbe  penitentiary, 
,  Ck>de,  cb-  ITI.  i  li,  p-  Sl».  in  all  cases  where 
the  punishment  is  Imprisonment  In  the  peniten- 
tiary, tbe  Jury  which  convicts,  ascertains  by  Its 
ict  tbe  term  of  Imprisonment.— Note  In  Original 
Edition. 
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It  is  then  proper  that  we  should  reverse 
the  judg-ment  of  the  court  below,  which 
overruled  tbp  prisooer's  notion.  But  what 
more?  Shall  we  , arrest  the  judg'meat  and 
direct  a  new  trial  7 — or  shall  we  sustain  the 
verdict  of  the  jury,  because  it  was  general, 
and  the  iadictment  contained  some  good 
counts  7  This  is  a  question  not  entirely  free 
from  difficulty.  The  enRlish  rule  is  broad 
and  g-enerat,  that  one  good  count  in  an 
indictment  is  sufficient  to  sustain  a  general 
verdict  of  guilty,  however  defective  the  others 
maybe.  The  soundness  of  this  rule  we  do 
not  question, — and  we  deem  it  to  be  the  law 
of  Virginia  as  well  as  England ;  but  we  do 
not  think  it  applicable  to  the  case  now  under 
consideration,  nor  indeed  to  many  cases  of 
general  verdicts  which  may  arise  under  our 
criminal  laws.  In  England,  it  is  always 
true  and  always  applicable,  because  there 
juries  in  criminal  cases  never  do  more 
than  tiad  the  guilt  or  innocence  of  the 
accused,  and  the  nature  and  quantum 
of  the  punishment  are  fixed  by  law  or 
confided  to  the  courts.  In  Virginia,  it  is 
always  applicable  and  always  true,  except  in 
certain  cases  where  the  functions  of  juries 
in  criminal  cases  have  t>een  extended  and 
enlarged  by  statute;  or,  in  other  words, 
whenever  the  province  of  a  jury  in  Virginia 
is  the  same  as  it  would  be  in  a  like 
647  case  in  England,  the  same  rule  is  'appli- 
cable here  as  there.  But  owing  to 
several  causes,  especially  the  introduction  of 
the  penitentiary  system,  we  have,  in  relation 
to  a  large  class  of  crimes,  considerably  en- 
larged the  powers  and  duties  of  juries  in 
criminal  cases,  and  clothed  tbem  with 
functions  entirely  unknown  to  the  cnglish 
law.  Thus,  in  the  trial  of  neariy  all  offences 
punishable  with  imprisonment,  we  have 
required  our  juries  not  only  to  say  whether 
the  accused  be  guilty  or  not  guilty,  but, 
if  guilty,  to  say  also  what  shall  be  the  quan- 
tum of  punishment.  Such  verdicts  as  these 
are  clearly  not  those  general  verdicts  of 
guilty  merely,  contemplated  by  the  english 
law,  and  to  which  the  rule  now  under  con- 
sideration was  intended  to  apply.  The  rnle 
is  sound  and  philosophical  when  applied  to 
verdicts  limited  to  the  simple  issue  of  guilty 
or  not  guilty  ;  because  it  cannot  by  possi- 
bility operate  in  such  case  to  the  injury  of 
tbe  accused.  A  general  verdict  of  guilty  de- 
clares the  accused  guilty  of  each  and  every 
count  in  the  indictment,  and  if  all  were 
quashed  but  one,  the  verdict  would  still  be 
tbe  same,  guilty,  and  no  more.  A  discov- 
ery of  defective  counts,  or  a  misjoinder  of 
counts,  might  change  the  judgment  of  the 
court,  but  it  could  not  affect  the  verdict  of 
the  jury,  Far  different,  however,  would  be 
the  operation  of  the  rule  on  those  general 
verdicts  under  our  law,  which  not  only  de- 
clare the  guilt  but  ascertain  the  punishment 
of  the  accused.  They  find  the  prisoner 
guilty  on  all  the  counts  of  the  indictment, 
and  declare  generally  that  he  shall  suffer 
imprisonment  for  so  many  years.  Who 
shall  say  how  they  proportioned  the  punish- 
ment to  the  various  offences  7  We  cannot 
charge  them  with  the  folly  or  injustice  of 
having  punished  some  of  the  offences  and 
pardoned  others,  after  having  found  the  pris- 
oner equally  guilty  of  all.  How  shall  this 
conrt  measure  or  estimate  the  verdict  of  the 


jury  in  the  case  of  Mowt>rBy  7  It  fixed  his 
term  of  imprisonment  at  three  years :  did 
the  jury  intend  to  confine  him  two 
648  years  for  "the  forgery,  and  one  year 
for  the  uttering  the  forged  order,  or 
vice  versa?  or  did  they  intend  to  punish  one 
offence  and  pardon  the  other  7  if  so,  which  7 
But  if  the  english  rule,  which  we  are  now 
considering,  be  applicable  to  this  case  and 
others  like  it.  we  are  bound  to  apply  the  en- 
tire'finding  of  the  jury  to  four  out  of  the 
seven  charges  contained  in  the  indictment, 
and  to  visit  upon  four  offences  a  quantum 
of  punishment  which  the  jury  themselves 
declared  they  intended  to  inflict  on  seven. 
Nay,  had  the  jury  doubled  or  trebled  the 
amount  of  punishment,  and  we  should  de- 
cide to  quash  every  count  of  the  indictment 
one,  the  whole  punishment  would  have 
le  visited  on  the  isolated  offence  left, 
though  it  was  the  least,  and  though  we 
might  know  from  the  declaration  of  every 
juryman,  that  but  a  trivial  portion  of  the 
punishment  was  intended  for  it.  But  to 
place  this  question  beyond  doubt,  Let  us  sup- 
pose the  jury  in  this  case  to  have  transcended 
the  maximum  punishment  prescribed  by  law 
for  the  crime  of  forgery  :  can  it  be  conceived 
that  we  would  sustain  the  verdict  after 
having  stricken  from  the  indictment  the 
charge  of  every  other  offence  whatever  7 
And  jet,  if  the  distinction  we  have  taken 
alKive  be  not  correct,  the  english  doctrine 
wonid  apply  in  all  its  force,  for  there  would 
stand  the  general  verdict  of  guilty,  and  the 
one  good  count  in  the  indictment. 

For  these  reasons,  we  are  satisfied  that 
the  rule  does  not  apply  to  cases  in  which  the 
jury  is  required  not  only  to  pass  on  the  guilt 
of  the  accused,  but  also  to  ascertain  the 
amount  of  the  punisbment ;  and  where,  from 
the  finding,  it  cannot  tw  known  in  what 
manner  the  jury  intended  to  apportion  the 
punishment. 

'  is  therefore  the  opinion  of  this  court, 
that  the  circuit  superior  court  erred  in  re- 
fusing to  quash  the  last  three  counts  of  the 
indictment,  and  that  as  that  error  protiably 
affected  the  verdict  of  the  jury,  the  judgment 
on  the  verdict  ought  to  be  arrested. 
t9  ■FRY.  J.     I  must  dissent  from  the 

judgment  of  the  court  in  this  case.  Ad- 
itting  that  the  circuit  court  on  the  authority 
of  Page's  case,  ought  to  have  quashed  the 
counts  which  charged  offences  for  which  the 
prisoner  had  not  been  examined  in  the  county 
court  (which  one  of  the  judges  thinks  the 
circuit  court  was  not  txiund  to  do,  because 
the  prisoner  did  not  point  bis  exception  to 
those  counts),  I  am  yet  of  opinion,  that 
there  is  no  error  in  the  judgment  of  which 
the  prisoner  can  complain.  He  is  indicted 
four  counts  for  forging  a  paper,  and  in 
EC  others  for  uttering  the  sami  paper. 
Before  pleading,  he  moved  to  quash  the 
indictment,  and  each  count  thereof .  because 
they  were  variant  and  different  from  the 
offence  for  which  be  had  been  examined. 
And  it  appeared,  by  the  production  of  the 
record,  that  he  had  been  committed  and 
nined  for  forging  the  paper,  but  not  for 
uttering  it.  His  motion  was  overruled,  and 
he  pleaded  not  guilty.  Whereupon  he  was 
tried,  and  the  jury  find  him  "guilty  of  the 
charges  as  in  the  indictment  against  him  is 
alleged,  Ac." 


II  LEIGH 

Each  count  is  regarded  as  a  aeparatt 
indictment,  and  is  supposed  to  present  a  dis 
tinct  offence.  1  Chitt.  Cr.  Law  249 
Linkous's  case,  9  Leieh  612.  It  is  a  mle  of 
the  commoa  law,  that  if  aoycontitbe  good, 
and  the  prisoner  be  convicted  geuerally,  or 
upon  the  whole,  judirment  shall  be  entered 
upon  the  count  that  is  good,  notwithstanding 
the  other  counts  are  bad.  1  Chitt.  Cr.  Law 
249.  If  two  or  more  distinct  offences  are 
charged  in  an  indictment  by  separate  cofinta, 
the  prisoner  can  neither  demur  nor  move  in 
arrest  of  judgment :  his  only  mode  of  object- 
ing to  them  is  "by  an  application  to  the  court 
to  quash  the  indictment  before  plea,  or  to 
compel  the  prosecutor  to  elect  which  charge 
he  will  try  in  a  subsequent  stage  of  the  pro- 
ceedings. But  the  court  will  only  listen  to 
such  request,  when  they  see  that  the  charges 
are  actually  distinct,  and  may  confound  the 
prisoner,   or  distract  the  attention   of 

650  the  jury,"     Ibid,     "In  Harman  v.  The 
commonwealth,  12  Serg.  &  Rawie  72, 

Tilghman,  C.  J.,  said— "It  may  be  proper 
remark,  that  where  two  offences  are  charged 
in  separate  counts,  if  the  defendant  can 
make  it  appear,  that  this  mode  of  proceeding 
win  subject  him  to  unreasonable  difficulty 
or  embarrassment  on  the  trial,  the 
have  it  in  their  power  to  protect  hi 
quashing  the  indictment,  or  compelling  the 
prosecutor  to  elect  on  which  count  he  will 
proceed,  and  discharge  the  defendant  from 
the  other.'  In  The  People  v,  Rynders,  12 
Wend.  429,  we  have  the  case  of  a  prosecution 
for  forgery,  with  some  counts  for  uttering 
the  forged  paper,  and  others  for  the  forging 
it.  A  motion  was  made  to  compel  the  prose- 
cutor to  elect  for  which  offence,  and  upon 
which  class  of  counts,  he  would  proceed  to 
try  the  prisoner.  The  motion  wai  denied; 
and  the  court  said :  "That  there  would  be 
an  incongruity  in  incorporating  in  the  same 
indictment,  offences  of  a  different  character, 
such  for  instance  as  forgery  and  perjury,  can- 
not be  denied,  and  that  in  such  case,  a  court 
would  refuse  to  hear  a  trial  upon  both,  there 
can  be  no  doubt ;  but  when  offences  of  the 
same  character,  differing  only  in  degree, 
united  in  the  same  indictment,  the  prisoner 
may  and  ought  to  be  tried  on  both  charges 
at  the  same  time.  Such  is  this  case.  The 
prisoner  was  indicted  for  forging  the  check, 
and  also  for  publishing  it  as  true,  knowing 
it  to  be  false.  These  are  different  offences, 
and  punished  with  different  degrees  of  sever- 
ily,  but  were  properly  united,  both  in  the 
indictment  and  trial.  The  prisoner  might 
be  convicted  of  one,  and  not  of  the  other," 
See  also  The  People  v.  Gates,  13  Wend.  311, 
Let  us  apply  these  principles  and  authori- 
ties to  the  case  before  us.  Admit  the  court 
ought  to  have  quashed  three  counts  of  the 
indictment,  and  to  have  sustained  four, 
and  that  the  prisoner  has  been  tried  upon 
the  whole  seven  ;  what  is  the  legal  effect 
of  the  verdict  of  the  jury  7  Simply 
this,    and    no    more;     We     find     the 

651  'prisoner  guilty  of  the  felonies  charged 
upon  him,  in  the  1st,  2nd,  3rd,  4th,  5th, 

6th  and  7th  counts  of  the  indictment,  in 
manner  and  form  as  therein  alleged  against 
him  Ac.  Nay,  this  is,  substantially,  the 
very  words  of  the  finding :  he  is  guilty  of  the 
charges  alleged  against  him  in  the  indict- 
ment:   and  the   indictment   consists    of    all 
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its  couiits ;  the  whole  comprehends  every 
part.  Here  is  a  verdict,  then,  upon  the  seven 
counts  of  the  indictment,  expressly  finding 
the  prisoner  guilty  upon  each  count,  of  the 
crime  in  each  count  alleged,  in  manner  and 
form  as  laid.  Say,  that  on  three  counts  the 
finding  should  be  set  aside,  and  the  counts 
quashed ;  why  should  the  finding  on  the 
other  four  be  disturbed  ?  They  are  com- 
plete ;  the  prisoner  was  triable  upon  them  : 
there  is  a  verdict  on  each,  and  judgment.  If 
the  verdict  on  three  counts  be  in  vain,  why 
should  this  make  it  void  as  to  the  other  four? 
Let  us  consider  that  as  done,  which  ought 
to  have  been  done,  and  the  three  counts 
quashed,  and  the  prisoner  as  to  them  ac- 
quitted or  discharged ;  yet  there  are  the  other 
four  counts,  and  verdict  upon  each.  Do  they 
not  support  the  finding  and  judgment  ?  And 
wherein  does  the  case  differ  from  any  other 
case,  in  which  there  has  been  a  finding  on 
all  the  counts,  yet  there  are  some  which  the 
court  ought  to  have  quashed,  or  on  which 
they  ought  to  arrest  the  judgment  ?  For 
myself,  I  do  not  perceive  the  difference. 

It  is  said  the  verdict  is  general,  and  the 
jury  may  have  found  only  on  the  faulty 
counts.  The  answer  is,  that  this  is  against 
the  record ;  against  the  legal  effect  of  the 
finding,  as  before  mentioned,  which  applies 
to  all  the  counts ;  against  the  very  words  of 
the  finding. 

But  it  is  said,  if  the  finding  was  for  the 
forgery  as  well  as  for  the  uttering,  the  jury 
have  punished  but  one  only.  This  is  true. 
Yet  it  is  no  error  of  which  the  prisoner  can 
complain.  It  is  for  his  benefit.  He  might  as 
well  allege,  that  he  has  not  t>een  pnn- 
652  ished  seven  'times,  once  on  each  count, 
— as  that  he  is  not  twice  punished,  once 
for  the  forgery,  and  once  forthe  uttering.  If 
prisoners  may  obtain  new  trials,  where  there 
are  several  counts,  and  general  verdicts,  or 
verdicts  upon  all,  and  but  one  offence  pun- 
ished. I  apprehend  half  the  prisoners  in  the 
penitentiary  might  obtain  them. 

If  it  be  said,  there  being  but  one  crime 
punished,  it  is  proof  that  the  jury  did  not 
find  on  all  the  counts,  I  answer,  as  before, 
that  this  is  against  the  finding  itself  ;  and 
is,  besides,  no  necessary  consequence.  The 
jury  may  find  a  prisoner  guilty  on  all  the 
counts,  yet  find  imprisonment  on  but  one  : 
and  this  is  every  day's  practice  where  there 
are  more  counts  than  one,  and  general  vet^ 
diets.  Looking  at  the  record  only  (apart 
from  any  thing  extrinsic),  there  were  seven 
several  offences  (for  each  count,  we  have 
seen,  presents  a  distinct  offence)  and  though 
the  verdict  and  judgment  inflict  imprison- 
ment for  one  only,  this  is  for  the  benefit  of 
the  prisoner ;  if  error,  it  is  error  only  against 
the  commonwealth. 

Then,  as  to  the  argument,  that  the  pris- 
oner may  have  been  prejudiced  on  his  trial 
upon  the  four  property  counts,  by  evidence 
being  offered  under  the  three  which  ought  to 
have  t>een  quashed,  and  that  this  prejudice 
may  have  been  twofold,  first  embarrass- 
ment in  his  defence  from  evidence  of  two 
crimes  instead  of  one,  and  next,  increase  of 
the  term  of  his  imprisonment  for  the  one  for 
which  he  is  punished.  As  to  the  first,  I 
think  it  sufficient  to  say,  that  the  prisoner 
did  not  address  his  motion  to  the  court  on 
any  such  ground.    He  moved  to  qoaah  be- 
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cause  the  iadictmeni  varied  from  the  offence 
for  which  he  had  been  examined 
county  court.  And  we  have  seen  that  he 
muBt  call  the  attention  of  the  court  to  the 
subject,  and  satisfy  it  that  he  will  be  preju- 
diced on  his  trial ;  and  that  the  court  will 
exercise  a  sound  discretion,  and  quash  only 
where  such  prejudice  will  arise.  But  the 
case  of  The  People  v.  Rynders  shews  that  if 
the   attention   of   the   court   had   been 

653  called  to  the  *subject  of  prejudice  on  the 
trial,  it  would  not  have  granted  the  mo- 
tion on  that  ground.  And  in  support  of  this 
case,  »ad  to  shew  that  the  prisoner  could  not 
be  surprised  or  prejudiced  by  evidence  of  his 
uttering-  the  paper  with  knowledge  of  its  be- 
ing  counterfeit,  I  may  here  remark,  that 
evidence  of  such  uttering  would  be  proper 
the  trial  for  forg'ery.  It  would  prove  the  i 
tent  with  which  the  paper  was  forged.  For 
if  he  had  forged  and  never  uttered,  or  offered 
to  use  it.  it  mie:ht  be  difficult  to  establish 
that  he  had  made  the  false  papermalo 
At  all  events,  such  evidence  mould  be  proper 
to  shew  the  mind  or  intent  in  the  forg-ery. 

To  pursue  the  subject  of  prejudice  on  1 
trial,  further:  Such  prejudice  would  arise 
in  every  ca«e,  where  the  prisoner  was  io- 
dicled.  in  the  same  indictment,  for  more  than 
one  offence,  and  for  all  of  which  be  had  been 
properly  examined.  As,  for  example,  where 
he  is  indicted  for  passing  two  bank  notes  to 
the  same  person  at  different  times.  If  the 
prisoner  for  any  cause  (suppose  for  defects 
in  the  coants,  or  irreRularity  in  the  finding 
by  the  grand  jury)  should  move  to  quash 
them,  and  afterwards  plead,  and  be  con- 
victed :  would  (not  the  court  who  tried  him, 
and  who  knew  the  evidence,  and  the  inci- 
dents of  the  trial,  but)  the  appellate  court,  of 
its  own  mere  motion,  take  up  f^e  subject 
with  a  view  to  its  possible  prejudice  to  the 
piisoner  on  the  trial,  and  award  him  a  new 
trial  upon  that  g-rouod  ?  I  apprehend  not, 
and  that  there  is  no  precedent  of  any  such 

In  point  of  fact,  the  appellate  court  cannot 
know  that  the  prisoner  was  prejudiced  or 
embarrassed.  It  cannot  know  what  the 
evidence  was,  as  it  is  not  in  the  record.  And 
in  truth  the  prisoner  never  presented  the 
subject  to  the  court,  in  any  way. 

Suppose,  on  this  head  of  embarrassment 
or  prejudice  at  the  trial,  the  jury  had  ac- 
quitted the  prisoner  on  the  three  counts 
objected  to,  and  convicted  him  on  the  other 
four :  would  this  court  be  prepared  to 

654  grant  a  new  •trial  7     If  not,  I  humbly 
think   it   is   conclusive    to   shew   they 

should  not  in  the  present  case.  For  it  is 
obvious,  his  embarrassment  or  prejudice 
may  have  been  the  same,  whether  acquitted 
or  convicted  on  the  three  counts  ;  since, 
though  acquitted,  he  was  tried  upon  them 
improperly,  and  much  evidence  may  have 
t>een  given  in  support  of  them,  and  much 
contest  had  about  it  before  the  jury.  Yet,  I 
feel  assured,  the  court  in  such  case  would  not 
g-rant  a  new  trial. 

Nor  do  I  think  they  ought  to  grant  it, 
because  the  imprisonment  may  have  been 
enhanced  for  one  crime,  from  evidence  hav- 
ing gone  to  the  jury  of  others.  To  assume 
this,  would  be  to  say  there  could  be  no  trial 
of  aprisoneron  an  indictment  which  charged 
more  than  one  offence.    If  convicted  of  wore 
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than  one,  the  evidence  of  double  guilt  offered 
to  the  jury  may  have  served  to  corrot>orate 
each  charge,  to  contribute  to  the  conviction 
for  each,  and  to  enhance  the  punishment  of 
each  J  and,  if  acquitted  of  one  charge,  and 
found  guilty  of  another,  it  may  l>e  said,  the 
evidence,  though  short  of  proof  of  legal  guilt 
on  one,  may  have  shewn  circumstances  of 
suspicion,  or  of  moral  delinquency,  which 
served  to  fix  the  other  chsrge,  or  increase  its 
punishment.  I  do  not  think  any  such  ground 
tor  a  new  trial  was  ever  sustained.  Trials 
may  be.  and  often  are.  had  on  the  same  in- 
dictment for  more  than  one  charge  ; — and 
this,  too,  where  the  party  has  been  acquitted 
of  some  and  found  guilty  of  other  charges, 
or  judgment  arrested  on  some  counts  and 
given  upon  others :  yet  I  never  heard  it 
objected  before,  that  the  evidence  of  one 
charge  might  have  sustained  another,  or 
aggravated  its  punishment,  and  that  there- 
fore the  party  was  entitled  to  a  new  trial. 
If  it  besaid,  the  jury  have  punished  for  more 
than  one  offense,  because  they  have  exceeded 
the  minimum.  I  answer,  this  is  against  their 
finding  :  for.  if  they  had  punished  for  two 
offences,   they  must  have  found   four 

655  "years  of  imprisonment,  since  the  min- 
imum for   all  the  offences  charged   is 

two  years.  If  they  had  found  two  years  only, 
it  seems  it  would  have  been  considered  suffi- 
cient, as  precisely  equivalent  to  the  finding 
of  guilty,  at  the  common  law,  where  the 
court  adjudged  the  punishment.  But  the 
finding  of  three  years  stands  upon  the  same 
footing  with  that  of  two ;  for  the  latter 
would  be  good  only  because  it  is  a  finding, 
necessarily,  ou  one  count;  and  the  finding 
of  three  years  can  be  oo  more,  unless  upon 
the  idea  that  the  evidence  under  the  counts 
excepted  to.  added  ooe  year  to  the  punish- 
ment given  for  his  guilt  upon  the  others ; 
which  I  have  attempted  to  combat.  It  is 
true,  that  if  the  imprisonment  bad  been  for 
fonr  years  or  more,  the  reasoning  of  the  court 
in  this  case  might  apply :  though  I  believe, 
that  when  the  jury  convict,  in  point  of  fact. 
for  two  or  more  offences,  they  attach  a  spe- 
cific punishment  to  each,  and  judgment  for 
consecutive  imprisonment  follows. 

In  conclusion,  I  have  .to  say,  that  I  satin 
Page's  case,  and  that  I  think .  its  doctrine 
ought  not  to  be  extended.  Neither  the  coun- 
sel, nor  the  court,  I  am  sure,  thought  the 
prisoner  would  have  t>een  entitled  to  a  new 
trial,  if  the  verdict  had  found  him  guilty  of 
the  uttering.  The  question  was,  whether 
the  verdict  responded  at  all  to  the  counts  for 
uttering,  as  it  found  him  guilty  only  of  the 
forgery:  had  It  found  him  guilty  of  the 
uttering  also,  it  was  supposed  no  question 
could  have  been  raised'upon  it.* 

LEIGH  and  NICHOLAS.  J.,  also  dissented 
from  the  opinion  of  the  majority  of  the  court. 

Judgment — that  the  circuit  superior  court 
erred   in    refusing  to    quash   the  last 

656  three  counts  of  the  indictment  ["there- 
fore,   judgment    reversed ;     and     this 

>urt  proceeding  to  give  such  judgment  as 

'Note  by  Fbt.  J.— Wbeti  tbis  case  was  decided,  I 
,d  Dot  Been  Kirk's  case.  B  Lelsh  <KT.  nor  was  It 
adverted  to  Id  tbe  dlscoHlon  of  cbe  prcseot  case, 
referred  to.  I  tbink.  as  strongly  support- 
IDE  tbe  views  I  bave  takcD  In  tbIs  opinion. —Note  Id 
OtIbIdbI  Edition. 
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the  circHit  superior  court  ought  to  have  ren- 
dered on  the  priaooer'a  motion  to  quaah  the 
last  three  counts  of  the  indictment,  it  is  con- 
sidered that  the  said  last  three  connta  be 
quashed,  &c. 

And  it  appearing  that  the  prisoner  had 
been  removed  to  the  penitentiary  according 
to  the  sentence  of  the  circuit  superior  court, 
a  habeas  corpus  wss  avrarded,  directed  to  the 
superintendent  of  the  penitentiary,  to  bring 
the  prisoner  before  Ihis  court ;  upon  the  re- 
turn of  which,  the  court  committed  him  to 
the  jail  of  Henrico  county,  to  be  thence  con- 
veyed by  the  sheriJT  of  Henrico  to  the  jail  of 
Kanawha,  and  delivered  to  the  custody  of 
the  jailor  thereof,  in  order  that  the  prisoner 
should  have  a  new  trial  on  the  firat  four 
counts  of  the  indictment. 


nisteadv.  The  Commonwealth. 
June.  \S*u 
[ST  Am.  Dec.  SS3.] 
rul  L<w- Juror*— OplBloB  ParBed-Rala.*— Upon 

a  quesclon  wbetherone  called  as  a  Jnror  la  a  case 
of  felony,  and  challemed  for  caate.  Btands  Indif- 
ferent or  noL  tbe  reneral  rule  Ib.  Tbat  one  who 
has  formed  a  decided  onlolon  that  the  prisoner  Is 
Bnlltv  or  lanocent.  whether  that  opinion  be 
formed  On  the  evidence  of  witneHseH  whose  teatl- 
moay  be  has  heard  on  a  former  trial,  or  conversa- 
tion with  witnesses,  or  common  report,  fa  not  an 
Indifferent  Juror.  And  It  Is  Immaterial  whether 
such  opinion  has  been  expressed  or  not 
San»— SsBC— SaoM,— And  If  the  person  called  as  a 
Inror  has  been  so  Inconsiderate  and  anlaet  as, 
upon  InsuDclentornoevldeace,  to  havepretndEed 
the  prisoner's  canse,  macli  more  Is  he  unlit  to  t>e 
iroHted  with  It  as  a  Inror, 

St  Bw,— A  person  called 
:  he  had  bod  a  conversation 
shortly  after  the  allesed 
offence  committed,  and  heard  from  blm  a  eeueral 
statement  of  the  facts,  tbooeh  he  did  not  know 
whether  that  statement  mentioned  all  the  facts: 
on  that' statement  he  had  formed  and  expressed  a 
decided  opinion  lb  at  the  prisoner  was  gnllty:  he 
knew  the  prosecator.  and  bad  ealire  confldence 
In  his  veracity:  he  had  forcotten  some  of  the 
circumstances  by  him  related;  and  the  opinion  be 
had  formed  was  not  such  but  that  It  wonld  yield 
to  evidence :  he  wonld  try  (be  prisoner's  canse  by 
the  evidence  alone,  and  had  no  donbt  be  could 
(dve  blm  a  fair  trial;  be  had  no  pre)udlce  aealnst 
blm:  upon  a  challense  for  cause.  Held,  this  per- 
son was  not  Indifferent,  and  the  challenre  sbould 
have  been  sostalned. 

Error  to  a  judg-ment  of  the  circuit  superior 
cobrt  for  the  county  of  Henrico  and  city  of 
Richmond.  Ar mislead  was  indicted  for 
stealing  a  horse  the  property  of  one  Howard, 


•Jnron-- CsBpetcncy  — Opinion  Pormed.— See,  on 
this  riuestlon,  the  principal  case  cited  lu  /oot-noti  to 
Malle  V.  Com.,  SLelEhWL:  Heath  v.  Com..  I  Rob.  743: 
/DD(-BofetoCom.  v.  Hallstock.  a  GratU  BM:  Clore  v. 
Com,.  8  OratL  Ml  (see  note);  Jackson  v.  Cotn.,  23 
QratL  SSI.  9SS  (see  noU) :  foot-naif  to  Shinn  v.  Com.. 
KGralt.  »01:  Dejaroetle  v.  Com.,  75  Va.  878:  Wash- 
ington v.  Com..  Be  Va.  M7.  lOS.E.Rep,  ii»:  Youurer 
T.  SUle.  t  W.  Va.  B88;  State  v.  Baker.  SS  W.  Va.  SU, 
10  S.  E,  Rep,  S41 :  J^  parU  Crlttendea,  fl  Fed.  Caa.  B22. 
See  senerallr,  monographic  nolt  on  "Juries"  ap- 
pended to  Chaboon  v.  Com.,  K  Oratt.  Tts. 
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tried,  convicted,  and  sentenced  to  confiDe- 
ment  in  the  penitentiary  for  five  years. 

In  empanelling  the  jury  for  the  trial, 
JacM>b  Shook  being  called  aa  a  juror,  anil 
being  at  the  prisoner's  instance  sworn  tv 
answer  questions  touching  his  indifferency, 
stated,  that  shortly  after  the  loss  of  the 
horae  by  Howard,  for  the  stealing'  of  which 
the  prisoner  waa  indicted,  he  had  a  conver- 
sation with  Howard  in  regard  to  the  circum- 
stances attending  the  loss  of  his  horse; 
that  Howard  made  a  general  statement 

658  of  those  circumstances ;  *whether  that 
statement  embraced  all  the  circum- 
stances. Shook  could  not  say ;  but,  upon  the 
facts  stated  by  Howard,  Shook  declared,  he 
had  then  formed  and  expressed  a  decided 
opinion  as  to  the  guilt  or  innocence  of  the 
prisoner ;  and  he  further  voluntarily  de- 
clared, that  that  opinion  was  against  the  pris- 
oner :  that  the  opinion  he  formerly  expressed, 
he  yet  entertained,  though  he  had  forgotten 
some  of  the  circumstances  related  by  How- 
ard :  that  he  knew  Howard  well,  and  he  was  a 
respectable  man,  in  whose  veracity  he  had 
entire  conBdence  :  that  the  opinion  be  bad 
formed  was  not  such  but  that  it  would  yield 
to  the  influence  of  the  evidence,  that  he 
would  try  the  prisoner's  case  by  the  evi- 
dence alone,  and  had  no  doubt  he  could  now 
give  him  a  fair  trial  ;  and  that  he  had  no 
prejudice  against  him.  And  thereupon 
the  prisoner  challenged  the  jnror  for  favour, 
because  it  appears  by  his  own  statement 
that  he  was  not  impartial.  But  the  court 
overruled  the  objection,  and  decided  that  the 
prisoner  should  be  required  to  accept  the 
juror,  or  challenge  him  peremptorily :  to 
which  opinion  the  priaoner  excepted. 

And   DOW   he   applied  to   this  court  for   a 
writ  of  error  to  the  judgment,  which  was 

Lyons  and  Scott,  for  the  prisoner. 

The  attorney   general,  for    the  common- 

SCOTT,  J.,  delivered  the  opinion  of  the 
court.  It  waa  correctly  remarked  by  the 
attorney  general,  that  it  Is  not  easy  to  lay 
down  a  rule  which  can  lie  applied  with 
certainty  to  every  case  that  may  arise. 
Such  are  the  number  and  variety  of  the 
Bbades  of  opinion,  from  a  slight  and  evanes- 
cent impression  to  the  firmest  and  most 
deeply  rooted  conviction,  that,  though  the 
extremes  may  be  readily  discerned,  it  is  often 
difficult  to  determine,  where  the  impreasion 
that  will  not  bias  the  judgment,  deepens 
into  an  opinion  which  will  turn  the 

659  *scale  in  a  doubtful  case.  Neverthe- 
less, it  is  proper,  that  the  court,  in  de- 
ciding a  case  before  it,  should  not  content 
itself  with  acting  on  the  peculiar  circum- 
stances of  that  case,  and  leave  others,  not 
identical  with  it  in  all  their  features,  to  stand 
upon  their  own  insulated  grounds,  but  should 
look  for  principles,  and  adopt  such  as  may 
conduce  to  the  great  end  proposed  in  the 
selection  of  men  to  pass  upon  the  liberty  or 
the  life  of  the  citUen,  who  (in  the  langnaee 
of  the  law)  should  '*  stand  indifferent  as  tbej 
stand  unsworn."  To  adopt  snch  principle* 
is  to  establish  rules  ;  and  it  is  certainly  de- 
sirable, tiiat  they  should  be  aa  general  as  the 
nature  of  the  subject  will  admit.  This  ttae 
court  attempted  to  do  in  Osiander's  case,  3 
Leigh    730.    The   criticism    upon    the    Ian- 
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at  the  moment  recall 
cither  the  evidence  or  the  procpsa  of  reasoii- 
ing  nhich  wrought  the  conviction.  It  should 
not  enter  into  the  definition.  When  we  have 
made  up  an  opinion  on  any  question,  we  more 
easily  recall  the  conclusion  at  which  we  ar- 
rived, than  the  process  by  which  we  arrived 
at  it ;  but  when  upon  an  examination,  that 
process  is  brought  to  our  attention  by  others, 
or  by  an  effort  of  our  own  memory,  we  are 
prepared  to  yield  our  assent  to  it,  and  far 
more  readily  adhere  to  our  former  opinions 
than  adopt  new  ones. 

Ag-ain,  it  ia  said,  the  opinion  should  be 
"  deliberate  and  settled  ; "  that,  at  least,  there 
should  be  something'  of  deliberation  in  the 
formation  of  it.  It  has  been  before  re- 
marked, that  opinions  are  formed  with  more 
or  less  delit>eration,  and  sometimes  even 
without  deliberation;  and  it  cannot  be  de- 
nied, that  opinions  of  the  latter  class  are. 
sometimes  at  least,  adhered  to  with  as  much 
obstinacy  as  those  which  have  been  the  re- 
sult of  the  most  patient  enquiry.  Still,  how- 
ever, it  is  admitted,  that  the  greater  or  less 
deliberation  with  which  an  opinion  has  been 
formed,  is  an  important  consideration  in  the 
enquiry  whether  it  is  a  decided  one  or  not. 
But  if  this  enquiry  should  lead  to  the  conclu- 
sion, that  the  opinion  under  examination  is 
a  decided  one,  its  having;  been  formed  with- 
out due  deliberation,  so  far  from  removing 
the  diBqualificatian,>adds  to  it:  it  proves, 
that  the  man  who  would  thuslifrhtly  decide 
upon  the  guilt  of  his  fellow  man,  is  unfit  to 
take  his  seat  among  the  good  and  lawful 
men  who  alone  should  ait  upon  the  trial- 

Tbis  view  of  the  subject  applies  also  to  the 
kind  of  evidence  on  which  the  opinion  is 
founded  ;  whether  it  be  conversations  with 
witnesses,  testimony  given  on  a  former  trial, 
hearsay  or  common  report.  The  opinion 
will,  generally,  be  more  or  less  decided  ac- 
cording to  the  nature  of  the  evidence 
662  on  which  It  ia  founded.  But  *if  it  be 
decided,  he  who  entertains  it  is  not  the 
lietter  qualified  to  discharge  the  important 
duty  of  a  juror,  because  he  has  founded  it  on 
common  report.  A  philosophic  mind,  accus- 
tomed to  arrive  at  truth  by  painful  and 
latiorious  research,  may  wonder  that  a 
rational  being  should  pronounce  bis  fellow 
man  guilty  of  moral  delinquency,  upon  no 
better  evidence  than  common  report  :  yet  the 
evidence  of  history  and  our  own  observation 
prove,  that  such  things  have  happened,  and 
do  happen  dally.  The  Iwnignity  of  the  law 
has  thrown  around  all  who  are  put  upon 
their  trial  for  crime,  its  protection  against 
this  imperfection  of  human  reason  and 
human  justice.  Therefore.  If  there  be  good 
cause  to  I>elieve,  that  the  accused  has  been 
prejudged  by  a  large  portion  of  those  from 
among  whom  his  triers  are  to  be  selected,  the 
venue  is  changed.  And  equal  care  is  taken, 
when  he  stands  upon  hia  deliverance,  that  his 
fate  shall  not  t>e  placed  in  the  hands  of  men 
by  whom  he  is  already  condemned. 

We,  therefore,  re-affirm  the  rule  laid  down 
in  Osiander'a  case  :  that  he  who  has  formed 
and  expressed  a  decided  opinion,  that  the 
prisoner  is  guilty  or  innocent  of  the  offence 
for  which  he  is  about  to  be  tried,  whether 
that  opinion  be  fonned  on  the  evidence  of 
witnesses  whose  testimony  he  has  heard  on 
a  former  trial,  conversation  with  witnesses. 


g'uage  there  employed,  and  the  attempt  to  his  mind, 
substitute  other  terms  in  defining  the  char- 
acter of  the  opinion  which  should  disqualify 
a  juror,  has  not  satisfied  us  that  the  defini- 
tion attempted  by  the  court  in  that  case,  is 
not  BS  precise  and  accurate,  and  as  easily 
applied  in  practice,  as  any  we  can  now  give. 

It  was  there  said,  that  a  person  who  has 
formed  and  expressed  a  decided  opinion,  that 
tbe  accused  is  guiHy  or  innocent  of  the  of- 
fence for  which  he  is  about  to  be  tried,  is 
unfit  to  ait  upon  the  trial. 

It  is  supposed  that  there  is  difficulty  in  as- 
certaining the  true  meaning  of  the  term 
"  decided,"  when  applied  to  opinion.  When 
the  question  of  the  truth  or  falsehood  of  a 
proposition  is  presented  to  the  mind,  the  wise 
and  discreet  examine,  reflect,  deliberate ; 
and  then,  and  not  tilt  then,  decide  Some 
examine  with  more  patience  and  persever- 
ance, and  reflect  more  profoundly  than  others; 
some  gifted  beyond  the  ordinary  tot  of  man, 
or  fancying  themselves  endowed  with  an  in- 
tuitive perception,of  truth  and  error,  decide 
after  little,  nay  almost  without  any,  reflec- 
tion :  but  whether  the  solution  has  txta  ar- 
rived at  by  the  lonf(er  or  the  shorter  process, 
the   question    no   longer   remains    for 

660  delil>eration ;    it      is    decided.    "Some 
mindsare  BO  sceptical,  that  they  receive 

nothing  as  tme,  which  is  not  proved  by  plain 
and  direct  evidence,  or  established  upon 
mathematical  demonstration  ;  while  others 
readily  adopt  the  most  absurd  notions,  though 
unsupported  by  any  thing  like  evidence,  and 
destitute  of  all  foundation  in  reason  and  in 
the  nature  of  things.  And  we  not  unfre- 
quently  find  opinions  of  the  latter  class,  aa 
immoveable  as  those  which  are  the  result  of 
tbe  most  laborious  investigation.  The  mind 
is,  however,  in  both  cases,  made  up ;  the 
question  is  settled  ;  it  is  decided.  And  al- 
though twth  classes  of  persona  may  say,  and 
believe  they  say  truly,  that  they  are  open  to 
conviction,  willing  to  hear  evidence  and  listen 
to  reason,  and  either  adhere  to  or  abandon 
their  opinions  as  these  may  dictate,  few 
would  lie  willing  to  stake  their  lives  and 
fortunes  on  the  success  of  an  attempt  to  over-w 
turn  opinions,  which  their  professors  fancy 
themselves  to  be  thus  willing  to  abandon  at 
the  command  of  truth  and  justice.  The  term 
'*  decided  "  used  in  the  rule  objected  to,  is 
(if  any  thing)  rather  too  strong  and  definite 
for  tbe  subject  to  *hich  it  is  applied. 

Let  us  see,  whether  the  terms  proposed  to 
be  snlMtituted,  and  by  which,  it  is  said,  this 
case  ought  to  be  determined,  are  less  liable 
to  objection.  It  is  said,  that  the  opinion 
which  should  disqualify  a  man  from  being  a 
juror,  should  be  "strong  and  abiding." 
Now,  is  the  word  strong,  when  applied  to 
opinion,  more  forcible  than  the  word  decided  ? 
We  have  on  our  minds  some  impressions 
vrhich  are  weak,  some  strong,  some  stronger, 
and  others  which  are  decided,  and  which  ap- 
proximate very  nearly  to  the  strongest.  But 
"  the  opinion  should  be  ^biding  :"  most  cer- 
tainly ;  for  however  strong  and  decided  an 
opinion,  or  (to  use  a  stronger  word)  a  con- 
viction may  be,  if  it  has  been  abandoned,  no 
longer  exists,  no  longer  abides  in  the  mind, 
it  cannot  disqualify  a  juror.  But  if  the  term 
"abiding"  be  not  used  in  this  sense,  but 
is  iotended  to  apply  to  the  case  of  a 

661  person,  'who,  although  he  has  made  up 


747 


II  LEIGH 


or  common  report,  is  not  fit  to  sit  npon  his 
trial.  We  go  further,  and  aay,  that  it  i« 
immaterial  whether  that  opinion  has  been 
expressed  or  not. 

It  is  supposed  to  be  difficult  to  apply  tills 
rule  in  practice.  The  juror  is,  moat  com- 
monly, the  beat  judge  whether  or  no  his 
prepossessions  amount  to  a  decided  opinion. 
If,  however,  upon  ascertaining  the  sources 
of  information  that  have  been  open  to  him, 
and  the  degree  of  reflection  and  de1it>eration 
which  he  has  bestowed  upon  the  subject,  or 
the  want  of  precision  and  accuracy  of  his 
notions  of  what  constitutes  a  decided 

663  opinion    of   *the   prisoner's    gnilt   or 
innocence,    it    should    appear    to    the 

court,  that  the  impressions  are  not  such  as 
are  contemplated  by  the  rule,  the  challenge 
for  cause  will  be  overruled.  This  will  more 
frequently  happen,  when  the  opinion  is 
founded  on  hearsay  or  common  report ;  and, 
generally,  opinions  founded  on  mere  reports 
in  the  country  ought  to  be  regarded  as  hy- 
pothetical, or  so  slight  as  not  to  disqualify 
the  person  entertaining  them.  But  if  upon 
a  further  examination  it  shall  appear,  that 
this  is  not  the  true  atate  of  the  juror's  mind, 
but  that  he  has  t>een  so  inconsiderate  and 
unjust,  as  upon  insufficient  evidence,  or  no 
evidence  at  all,  to  have  prejudged  the  pris- 
oner's cause,  he  is  doubly  unfit  to  be  trusted 
with  it. 

When  the  case  at  bkr  is  brought  to  the 
test  of  the  rule  now  stated  and  explained, 
there  is  little  difficulty  In  deciding  that  the 
court  below  erred.  The  juror  who  was  chal- 
lenged, had  conversed  with  the  prosecutor, 
the  most  material  witness  for  the  common- 
wealth ;  and  upon  a  statement  of  facta  made 
by  him,  had  formed,  and  still  entertained,  a 
decided  opinion  that  the  prisoner  was  guilty. 
It  is  vain  for  a  man  in  this  state  of  mind  to 
say,  that  he  would  give  the  prisoner  a  fair 
trial ;  that  be  was  not  prejudiced  against 
him  ;  that  he  would  judge  him  by  the  evi- 
dence, and  decide  according  to  the  evidence. 
Whatever  confidence  he  may  have  in  his 
ability  to  erase  from  his  mind  the  impres- 
sioDs  made  by  his  conversation  with  the 
prosecutor,  of  whose  respectability  and  ve- 
racity he  lias  no  doubt,  the  law  has  no  con- 
fidence In  him  ;  however  willing  he  may  be 
to  trust  himself,  the  law  will  not  trust 
him. 

FIELD,  J.  I  concur  with  the  other  judges 
in  the  opinion  that  the  judgment  in  this 
case  should  be  reversed.  But  I  do  not  en- 
tirely concur  in  the  opinion  which  has  been 
delivered  by  judge  Scott.  It  seems  to  me 
that   some  of  the  principles  set   forth 

664  in  that  opinion,  are  In  "conflict  with 
the  decision  of  this  court  in  Maile's 

case,  9  Leigh  661.  That  case  was  decided  by 
a  very  full  court,  after  much  debate  and  de- 
lit>eration.  I  was  one  of  the  majority  of  the 
court  which  decided  it :  and  I  then  thought 
that  an  opinion  founded  on  mere  rumor  was 
a  hypothetical  opinion,  and  such  as  ought 
not  of  itself  to  disqualify  a  man  from  giving 
the  prisonera  fair  and  impartial  trial.  I  yet 
retain  the  same  opinion  :  I  am  not  willing 
to  subscribe  to  principles  that  appear  to  me 
in  conflict  with  the  decision  of  Maile's  case, 
Jttdgmeut  reversed,  and  cause  sent  back 
for  a  venire  de  novo. 
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BMTal    C«art— AdailHlOK 

prlsoDcr  Id  close  ]a)l  u 
murder,  applies  lo  cbe  drcoll  superior  i 
term  time.  U>  be  admltied  to  ball,  and  that  court 
refuses  to  ballbim;  and  then  tie  preseats  a  pett- 
lion  lo  the  Keneral  court,  praying  to  be  let  to  bail: 
HEL.D.  the  BFoeral  court  has  orlginit  coDCurrent 
larlfldictlDQ  with  the  circifit  superior  court,  and 
with  the  JudEe  thereof  Id  vacatlou.  to  admit  the 
prisoner  to  ball  for  sood  caase  to  It  shewn. 
Crlaloil  Law -Bait*— When  Proper  to  Allaw.-It  is 
good  cause  for  adtnlltlas  to  ball  a  prisoner  con- 
flned  Id  close  tall  upon  au  Indlctmeat  for  murder. 
that  be  Is  labourlne  uoder  a  present  painful. 
severe,  and  danserous  disease,  caused  br  bis  im- 
prlHonment.  and  likely  to  be  so  assravated  by  a 
continuance    thereof  as  probably  to  termlDate 

ane— Sane— iBlaat— RmocdIubcc,— AD  lutaat  pris- 
oner belDg  admitted  to  ball,  bis  nurettes  were 
required  to  enter  iDto  the  recocnlaauce  of  bail, 
without  bis  lolDloB  tberelD  himself. 
Saate-Sane-Wbeo  natwaa  Corpu.  IMapanaed  witk— 
Case  at  Bar— The  general  court,  on  tbe  petition  of 
a  prisoner  la  custody  oi 


der.  u 


0  ball  o 


It  of  tl 


healtb.  forbore,  on  tbe  same  account,  to  brloc 
Ulm  before  It  by  habeas  corpus,  beard  his  applica- 
tion for  ball  In  blaatraeace,  aod  resolved  that  be 
lught  to  be  let  to  ball;  wbereupoD,  tbe  jadseof 
tbe  clrcultsnperlor  court  wherein  he  was  indicted. 
Id  racatioa.  admitted  him  to  ball  accordingly. 
Petition  to  be  let  to  bail.     Semmea  was  in- 
dicted for  the  murder  of   profesaor  Davis  of 
the  university  of  Virginia,  in  the  circuit  su- 
perior court  of  Albemarle,  at  its  May  term 
1841,  arraigned,  and  pleaded  notguilty.    But 
his  counsel  moved  for  a  continuance  on  the 
ground  that  auch  was  his  ill  atate  of  health, 
that  he  was  incapable  at  that  term  of  under- 
going the  protracted  trial  which  waa   likely 
to  ensue ;  and  the  court,  upon  the  testimony 
of  threegentlemen,  his  attending  physicians, 
an  to  bia  actual  state  of  health,  upon  its  own 
view   of  his   situation,   thought  it  improper 
to  put  him  upon  his  trial,  and  continned   the 
case  till  the  next  term. 

The  prisoner's  counsel  then.  pia.yed  the 
court  to  admit  him  to  bail  ;  representing  the 
apparent  aevere  and  dangerous  disease 
under  which  he  was  then  labouring ; 
666  "that  it  was  originally  cauaed,  and  had 
,  been  continually  aggravated,  by  tbe 
condition  of  the  jail  in  which  he  was  con- 
fined ;  and  that  if  he  should  be  continued  in 
confinement,  it  would  be  yet  more  and  more 
aggravated,  and  in  all  probability  prove 
mortal.  Several  witnesses  were  examined 
touching  the  alleged  grounds  of  the  applica- 
tion. And  the  court  upon  couaideratlon  of 
the  evidence,  refused  to  let  him  to  bail  ;  di- 
recting, however,  that  he  should  be  removed 


•Crtmlaal  Law— Ball— In  Qaarrler's  Case.  6  W.  Va. 
«.  It  Is  said;  "The  petition.  Instead  of  showing  prob- 
able cause  to  believe  thattbe  petitioner  Is  detained 
without  lawfnl  authority,  shows  clearly  that  he  la 
detained  resnlarlrby  lawfnlautborlty.apon  Indict- 
ments cbarglnc  him  with  the  commission  of  divers 
felonies,  and  does  not  allege  or  show  (nod  cause.  Or 
any  cause,  why  be  should  be  admitted  to  ball  or 
discharged  from  custody.  TAi  cmuitamviaUk  c. 
aiinma,  U  Ltigh  MB:  Archer's  Case,  0  QraCt.  TOB." 
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from  the  felon's  room  in  the  j&il,  where  he 
had  hitherto  been  confined,  into  the  debtor's 
apartment,  and  that  mcBsurea  should  be 
taken  to  render  this  as  comfortable  as 
possible. 

And  now  the  prisoner  presented  a  petition 
to  this  conrt,  praying  to  be  admitted  to  bail 
on  the  same  grounds  on  which  he  had  made 
the  application  to  the  circuit  superior  court ; 
adding  that  his  situation  had  been,  since  he 
was  remanded  to  jail,  daily  growing'  worse 
and  worse,  till  now  he  was  reduced  to  the 
lowest  state  of  emaciation  and  debility; 
and  that  he  verily  believed,  that,  if  his  pres- 
ent confinement  should  be  continued  without 
intermission,  he  could  not  live  till  the  time 
appointed  for  his  trial,  or  if  he  should  linger 
till  then,  he  would  certainly  be  less  able  to 
undergo  a  trial  than  he  was  at  the  last  term. 
And  he  prayed  habeas  corpus  {if  the  court 
sbonld   think  it   necessary)  to  bring  him  be- 

Upon  this  application,  several  witnesses 
were  examinedi  It  appeared  that  the  pris- 
oner was  a  youth  of  about  nineteen  years  old. 
That  he  was  committed  to  jail  for  the  crime 
for  which  he  now  stood  indicted,  in  Novem- 
tier  1840,  and  there  confined  in  the  felon's 
apartment ;  a  very  small,  damp  and  ill 
ventilated  room,  and  incapable  from  its 
construction  of  beingrendered  more  comfort- 
able. That  about  the  latter  end  of  March, 
he  had  a  violent  attack  of  infiammatory  or 
acute  rheumatism,  attended  with  extreme 
pain  and  high  fever,  which  contined  him  con- 
stantly to  his  bed.  That  the  symptoms 
667  *of  the  disease  became  daily  more  ag- 
gravated until  May  term ;  shortly  after 
which,  by  the  orders  of  the  court,  he  was  re- 
moved to  the  debtor's  apartment,  which  was 
in  itself  much  more  comfortable  than  the 
other,  and  measures  had  been  taken  to  render 
it  as  comfortable  as  possible.  And  that, 
nevertheless,  the  disease  continued  without 
abatement,  until  he  was  attacked  with  an- 
other and,  in  his  very  debilitated  state,  yet 
more  dangerous  disease,  which  seemed  at 
first  a  bilious  fever,  but  it  had  assumed  a 
typhus  form,  and  he  was  now  wasted  to  an 
extreme  degree.  But  there  was  some  differ- 
ence of  opinion,  whether  the  rheumatism 
with  which  he  was  first  attacked  In  March, 
-was  imputable  to  the  state  of  the  room  in 
which  he  had  been  confined?  And  it  ap- 
peared, in  fact,  that  he  had,  some  year  or 
more  before  his  imprisonment,  been  afflicted 
-with  a  severe  disease  of  the  same  kind. 
"Whether  the  removal  of  him  to  the  debtor's 
apartment,  after  the  care  that  had  been 
taken  to  render  it  comfortable,  was  not  of 
itself  sufficient  to  obviate  the  danger  appre- 
hended from  his  imprisonment?  Whether 
his  present  disease  was  at  all  imputable 
his  confinement  there?  Whether  it  w 
probable  he  could  recover  his  health,  if  he 
should  be  continued  in  confinement  during 
the  summer  7  Whether  it  was  not  necessary 
to  the  preservation  of  his  life,  that  he  should 
l>e  enlarged,  and  permitted  to  enjoy  free  and 
vvholesome  atr,  and  the  most  comfortable 
lodging,  where  his  friends  might  have  < 
stant  access  to  him,  and  give  him  their 
remitted  care  and  attendance  ?  The  result 
of  the  evidence,  according  to  the  judgment 
of  th»  court,  will  be  found  in  the  opinion '■ 
delivered. 


The  question  upon  the  application  for  bail, 

as  argued  by  L/yons,  Peyton  and  Leigh  for 

the  prisoner,   and   the   attorney   general  for 

the  commonwealth.     The   argument   turned 

mainly  upon  the  questions  of  fact ;  but  there 

as  one  question  of  law,  and  another  involv- 

ig   a   point   of  law,   raised  by  the  attorney 

i8         *I.  The  attorney  general  submitted, 

that   this   court  bad  no  original  jufis- 

dlction  to  admit  a  prisoner  to  bail,  whom  the 

circuit   superior  court   had   refused   to  ball, 

upon  his  direct  application  to  this  court. 

The    counsel     for.  the     prisoner,    in     an- 

"er  to  this  objection,  referred,  first,  to 
the  provision  of  the  general  court  law, 
■    Rev.    Code,   ch.    67,    §    S,    p.     221,    that 

the  jurisdiction  of  the  said  court  shall 
be  general  over  all  causes,  matters  and 
things  at  common  law,  as  well  criminal  as 
civil,  except  in  such  cases  as.  by  the  consti- 
tution of  the  U.  States  or  of  this  common- 
wealth, or  any  statute  made  by  the  congress 
of  U.  States  or  the  general  assembly  of  this 
commonwealth,  are  or  shall  be  vested  in  any 
other  tribunal ;  in  any  of  which  cases  the 
jurisdiction  of  the  general  court  shall  cease, 
unless  concurrent  jurisdiction  be  thereto 
expressly  given  by  this  act  or  some  other 
'  ite."  And  then  they  shewed,  that  con- 
ent  jurisdiction  to  admit  prisoners  to 
bail,  was  expressly  given  to  the  general  court 
by  another  statute,  namely,  the  statute  con- 
cerning ball  in  criminal  cases.  Id.  ch.  167, 
g  1,  whereby  it  was  provided,  that  "if  the 
crime  be  punishable  with  death  or  confine- 
ment in  the  jail  and  penitentiary,  and  there 
t>e  good  cause  to  believe  the  prisoner  guilty 
thereof,  he  shall  not  be  admitted  to  bail  by 
~  y  justice  of  the  peace,  either  in  couri  or 
t  of  court ;  but,  for  good  cause  shewn,  the 
general  court,  or  any  superior  court  of  law, 
or  any  judge  of  the  general  court  in  vacation 
within  bis  circuit,  may  admit  to  bail  any 
person  before  conviction."  It  was  clear, 
then,  that  the  circuit  superior  court  of 
Albemarle,  or  the  judge  of  that  circnit  in 
vacation,  might  now,  for  good  cause,  admit 
this  prisoner  to  bail,  notwithstanding  the 
refusal  of  the  court  to  let  him  to  bail  at  the 
late  term  ;  and  that  this  court  had  concur- 
rent jurisdiction  with  that  conrt  and  with 
the  judge  thereof  in  vacation,  to  admit  the 
prisoner  to  bail. 

II.  The  attorney  general  said,  that  no 
doubt  was  raised  here,  that  there  was 
669  cause  to  believe  the  prisoner  guilty  *of 
the  murder  of  which  he  was  indicted  : 
the  only  ground  of  the  application  was  the 
ill  state  of  his  health.  He  cited  the  words  of 
lord  Mansfield  In  mrs.  Rudd's  case,  1  Cowp. 
333,  that  "as  to  the  allegation  that  the  state 
of  the  prisoner's  health  was  such  as  to  be 
endangered  by  confinement,  it  was  not  of 
itself  a  sufficient  circumstance,  in  such  a 
case,  to  Indtice  the  court  to  let  the  prisoner 
to  t>ail."  There,  the  crime  imputed  was 
forgery  ;  here,  murder.  And  he  referred  to 
I  Gwill.  Bac  Abr.  Bail  In  criminal  cases  ; 
D.  p.  353,  and  2  Curwood's  Hawk.  P.  C.  ch. 
15,  ^  80,  n.  4,  where,  it  being  laid  down  in 
the  text  of  both  books,  that  a  prisoner 
charged  with  felony  may  be  bailed,  "where 
he  may  be  in  danger  of  losing  his  life  by  a 
dangerousdistemper  Ac.  if  he  be  not  bailed." 
the  modern  editors  add,  in  their  notes,  this. 
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qualtftcation,  that  "the  indUposltion  npon 
which  the  court  will  bail,  muat  be  a  present 
IndiBpoaltion  arising  from  the  confinement, 
and  from  any  conatitutional  or  family  dis- 
temper, or  from  the  act  of  the  prisoner." 
And  he  argued,  that  as  the  prisoner  had  been 
subject  to  the  disease  of  acute  rheumatism 
before  his  coniinetseat,  that,  therefore, 
was  a  constitutional  disease,  which  might, 
and  probably  would,  have  attacked  him 
again,  at  the  same  season  of  the  year,  wher- 
ever he  might  have  been  residing.  Then, 
as  to  his  present  disease,  this  could  hardly 
be  ascribCNl  tohin  confinement  in  the  debtor's 
apartment  of  the  jail,  not  in  itself  very 
uncomfortable,  and  rendered  i.%  comfortable 
as  possible  through  the  particular  care  taken 
by  order  of  the  court  to  make  it  so ;  oor 
could  such  a  disease  be  peculiarly  liable  to 
aggravation  by  such  conflnement.  He  said, 
the  crime  of  which  the  prisoner  was  accused, 
was  of  a  very  atrocious  nature ;  and  the 
court  ought  not  to  enlarge  him  upon  bail,  on 
doubtful  evidence  as  to  his  disease,  its  cause, 
its  nature,  and  itsdecree,  and  the  probability 
of  its  being  aggravated  and  rendered  fatal 
by  a  continuance  of  his  imprisonment. 

670  'The  prisoner's  counsel    answered, 
that   the   reports  of  mrs.  Rudd's  case 

gave  no  esact  information  of  the  state  of  her 
health ;  what  was  her  disease,  how  it  was 
produced,  whether  it  endangered  her  life, 
whether,  in  Its  nature  or  degree,  it  was 
likely  to  be  alarmingly  aggravated  by  her 
continuance  in  close  confinement.  It  was  in 
reference  to  her  state  of  health  as  it 
appeared  by  the  affidavits,  that  lord  Mans- 
field said,  ''that  was  not  of  itself  a  sufficient 
circumstaoce  to  induce  the  court  to  let  her  to 
bail."  He  could  not  have  meant  to  say, 
that  no  degree  of  disease,  though  caused  and 
likely  to  be  grievously  aggravated  by  impris- 
onment, and  threatening  to  prove  fatal  if 
she  should  be  continued  in  jail,  would  be  of 
itself  a  circumstance  which  would  induce 
the  court  to  bail  her:  that  would  have  been 
contrary  to  all  the  anthoritiea :  it  would  have 
contradicted  the  proposition  stated  in  2 
Hawk.  P.  C.  ch.  15,  ^  80.  even  as  i^uatilied 
by  Curwood's  note.  That  a  prisoner  indicted 
of  murder  or  treason  be  in  such  an  ill  state 
of  health  that  longer  confinement  will  bring 
his  life  in  danger,  is  good  ground  for  letting 
him  to  bail,  was  admitted  in  Kirk's  case,  5 
Mod.  454,  in  Harvey  of  Combe's  case,  10 
Mod.  334  ;  3  Vin.  Abr.  Bail.  H.  a.  pi.  9,  p.  534, 
and  in  lord  Montgomery's  case  there 
referred  to.  Harvey,  being  arrested  for 
treason,  shortly  after  the  arrest  stabbed  him- 
self:  and  the  court  said,  that  "this  indispo- 
sition was  not  such  aa  to  indtice  the  court  to 
bail  him,  t>ecauae  it  was  occasioned  by  his 
own  act  after  he  was  in  custody,  and  be  was 
thea  much  better  than  he  had  been,  neither 
was  the  indisposition  such  aa  manifestly 
endangered  his  life,  as  it  might  be  in  the  case 
of  an  acute  distemper:  the  affidavits  were 
only,  that  his  being  confined  for  a  few  days 
might  make  his  case  the  more  doubtful,  there 
being  then  some  ill  symptoms  upon  him." 
And  the  court  distinguished  it  from  lord 
Montgomery's  case,  whose  "sickness  was  oc- 
casioned by  hisconfinemenli."  As  to  the  note 
of  Gwillim  in  1  Bac.  Abr.  p.  353,  and  of 
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80,  that  "  the  indisposition  upon  which 
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the  court  will  bail,  must  be  a  present  indis- 
position arising  from  the  confinement,  and 
not  from  any  constitutional  or  family  dis- 
temper, or  from  the  act  of  the  prisoner,"  the 
authority  referred  to  by  both  of  those  editors, 
was  sir  W.  Wyndham's  case,  2  Stra.  4.  But 
that  case  by  no  means  warranted  the  propo- 
sition, that  the  disease  for  which  the  court 
mlg-ht  properly  bail,  must  not  t>e  a  constitu- 
tional disease  ;  unless  the  epithet  constitu- 
tional was  intended  to  be  explained  by  the 
alternative  epithet  family  distemper.  Ac- 
cording to  Strange's  report  of  that  case,  the 
court  said,  "  the  next  thing  retted  on  "  [upon 
the  application  for  bail]  "is  the  illness  of 
sir  W.  Wyndham,  which  appears  to  be  a  dis- 
temper incident  to  the  family.  We  are  of 
opinion,  that  this  is  not  ground  enough  singly 
to  induce  the  court  to  admit  him  to  bail ;  for 
it  must  be  a  present  indisposition  arising 
from  the  confinement ;  and  so  we  held  this 
term,  in  the  case  of  mr.  Harvey  of  Combe, 
whoatabbe<l  himself  after  his  examination, 
and  was  refused  to  be  bailed,  because  his 
illness  was  from  an  act  of  his  own."  The 
same  case  would  be  found  reported,  very 
much  at  large,  3  Vin.  Abr.  Ball.  H.  a.  pi.  7, 
p.  515-534,  and  from  that  report  it  appeared, 
that  sir  W.  W.  was  committed  to  the  tower  in 
October  1715.  and  that  his  disease  was  an 
affection  of  the  lungs,  which  was  thus  stated 
by  his  counsel  from  the  affidavits — "  that  sir 
W.  W.  had  this  inflammation  of  the  lungs 
from  his  youth ;  that  his  father  died  of  it, 
about  the  age  he  was  now  of ;  that  in  1710,  he 
was  forced  to  leave  his  town  [London]  and 
go  into  the  country  ;  that  in  1714,  the  cough 
returned  upon  him  violently  ;  that  his  sick- 
ness and  indisposition  were  now  to  be  im- 
puted  to  his  want  of  air  and  exercise;  and 
that  dr.  Uoraey,  the  physician  of  the  tower, 
was  of  opinion,  that  if  his  disorder  should  in- 
crease upon  him  durine- this  hot  season  of  the 
year,  it  might  endanger  his    life."    There 

was  a  prisoner  who  had  an  hereditary 
672      "predisposition  to  pulmonary  disease, 

and  a  cough  which  had  come  on  a  year 
before  his  commitment,  so  that  it  certainly 
was  not  caused  by  his  imprisonment ;  and 
there  was  no  allegation  that  he  was  in  any 
present  danger,  or  that  his  cough  had  been 
at  all,  or  would  probably  t>e  alarmingly  ag- 
gravated by  the  confinement,  but  only  that 
"if  the  disorder  should  increase  upon  him,  it 
might  endanger  his  life."  And,  according 
to  the  report  in  Viner,  the  court  said,  that 
"  as  to  the  affidavits  concerning  the  indispo- 
sition, they  were  nonsense,  and  that  the  in- 
disposition must  be  a  present  indisposition, 
not  in  purpose  or  expectation."  In  fact,  ^r 
W.  W.  was,  for  a  long  time  afterwards,  a 
distinguished  memt>er  of  parliament;  he 
made  a  memorable  speech  for  the  repeal  of 
the  septennial  act,  in  1734.  The  court  of 
king's  bench,  thea,  did  not  say.  in  his  case, 
that  it  would  be  improper  to  tiall  a  prisoner 
on  account  of  disease,  if  it  was  a  constitu- 
tional distemper,  bat  only  that  sir  W.  W.'a 
disorder  was  a  distemper  iacident  to  the 
family  ;  the  plain  sense  of  which  was,  that 
it  was  not  caused  by  his  confinement,  but 
might  have  come  on,  and  the  symptoms 
might  have  been  aggravated,  in  any  situa- 
tion in  which  he  might  have  been  placed,  as 
well  as  in  the  tower.  It  affirmed  no  such 
vague  proposition  as  had  been  deduced  from 
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theopioion  it  gave,  that  a  prisoner  should 
not  t)«  bailed  on  account  of  disease  however 
severe  or  dangerous,  if  the  disease  was  a 
constitutional  distemper ;  a  phrase  that 
included  all  diseases  but  euch  as  are 
merelj  local ;  all  diseases  which  affect 
the  whole  system.  And  even  in  the  case 
of  a  prisoner  who  had  an  hereditary  pre- 
disposition to  a  particular  disease,  the 
court  clearly 'did  not  mean  to  say,  that  if 
an  alarming  access  of  such  a  disease  should 
be  caused  by  his  imprisonment,  daily  ag- 
t;ravated  by  it,  and  likely  to  terminate 
in  death  if  the  cause  which  produced 
and  aggravated  it  should  be  continued, — 
this  would  not  be  a  proper  ground  for  ad- 
mitting the  prisoner  to  bail.    It  would, 

673  •.nde;d,    have    been    strange,    if   the 

court  had  aEHrmed  such  a  proposition  ; 
for  it  would  have  been  nothing  less  than  to 
affirm,  that  an  hereditary  predisposition  to 
disease,  which  rendered  the  severity  of 
imprisonment  but  the  more  liicely  to  bring 
it  on,  and  the  danger  to  life  the  more  cer- 
tain or  probable,  was  a  good  reason  for 
refusing  bail,  which,  without  such  aggra- 
vation of  the  danger,  might  be  allowed. 
The  argument  of  the  attorney  general 
rested  on  the  force  of  the  epithet  "consti- 
tutional distemper,"  introduced,  without 
warrant  from  any  authority,  by  the  modern 
editors  of  Bacon  and  Hawkins;  and  the 
prisoner's  counsel  submitted,  that  it  had 
no  ground  of  law  to  support  it.  But  how 
was  it  shewn,  that  the  disease  of  our  pris- 
oner was  a  constitutional  disease?  He  had 
had  an  attack  of  acute  rheumatism  some 
time  before  his  being  imprisoned,  and, 
after  be  had  been  in  jail,  confined  tn  a 
low,  narrow,  peculiarly  damp,  and  ill  ven- 
tilated room,  he  was  seized  with  another 
disease  of  the  same  kind  but  of  peculiar 
severity,  the  symptoms  of  which  had  been 
daily  more  and  more  aggravated :  and  it 
-was  now  argued,  that  tliis  disease  ought 
rather  to  be  imputed  to  a  constitutional 
predisposition  manifested  by  hts  former 
illness,  than  to  his  confinement  under 
circumstances  so  well  calculated  to  produce 
it.  As  reasonably  might  it  be  supposed, 
that  if  a  person,  having  once  had  a  violent 
bilious  fever,  should,  some  months  after  his 
perfect  recovery,  be  exposed  to  the  malaria 
of  lower  South  Carolina,  and  be  then  seixfjl 
with  the  country  fever,  this  might  fairly 
be  imputed,  not  to  the  immediate,  apparent 
and  sufficient  cause,  but  to  his  predisposi- 
tion to  bilious  disease.  The  counsel  then 
went  into  an  examination  of  the  evidence, 
touching  the  prisoner's  situation,  the 
cause  and  nature  of  his  disease,  the  pres- 
ent danger  of  a  fatal  termination,  and 
the  necessity  of  enlarging  him  upon  bail, 
in  order  to  give  him  hope  of  life.  And  they 
said   though    the   crime    he   was    ac- 

674  cused  of,  was  an  atrocious  •one,  that 
consideration  ought   not  to  enter  into 

the  question  whether  he  ought  to  be  let  to 
bail;  since  the  court  ought  not  to  presume, 
because  he  was  accused  of  the  crime,  there- 
fore he  was  guilty  of  it. 

PER  CURIAM.  The  court  is  of  opinion, 
that  the  testimony  in  this  case  shews,  that 
the  petitioner  has  contracted  a  painful  and 
dangerous  disease,  since  his  confinement  in 
jail,  which  disease  was  the  consequence  of 
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his  having  been  for  a  long  time  confined  in 
a  very  small,  very  damp,  and  very  badly 
ventilated  room,  and  which  disease  had 
reduced  him  so  low  at  the  late  term  of  the 
circuit  superior  conrt  of  Albemarle,  as  to 
render  it  improper,  in  the  opinion  of  that 
court,  to  put  him  upon  his  trial ;  and  that 
since  the  late  term  of  that  court,  the  peti- 
tioner has  either  contracted  a  new  disease, 
or  the  old  one  has  been  so  aggravated,  as 
to  render  it  certain,  that  his  longer  con- 
finement  must  prove  injurious  to  him,  by 
greatly  increasing  his  disease,  and  will,  in 
,  all  human  probability,  cause  it  to  termi- 
nate fatally.  The  court  is,  therefore,  of 
opinion,  that  the  petitioner  shews  himself 
entitled  to  be  bailed,  and  ought  to  be  ad- 
mitted to  bail  upon  finding  two  or  more 
sureties  to  the  amount  of  25,000  dollars,— 
and  being  an  infant,  he  is  not  to  be  re- 
quired to  enter  into  a  recognizance  him- 
self. 

BROWN  and  FRY,  J.,  dissented. 

Note. — The  state  of  the  prisoner's  health 
appearing  to  be  such,  that,  probably,  he 
could  not  now  be  safely  removed,  the  court, 
therefore,  did  not  order  a  habeas  corpus  to 
bring  him  before  it,  but  only  entered  its 
opinion  on  record,  that  he  ought  to  be 
admitted  to  bail;  and  then,  Thompson,  J., 
admitted  him  to  bail  accordingly,  in  Albe- 
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Abrahams  v.  Ths  Commonwealth. 
December,  1B4I. 
Ocnersl  Court- JurlKllctlMi  to  Award  Writ  Dt  Error 
to  Inteiior  Court.— The  ffeneral  court  has  no  Jnrls- 
dictiou  to  award  a  writ  of  error  to  a  refusal  of  a 
Juflg-e  of  a  circuit  superior  court,  In  vacation,  to 
award  a  writ  of  error  to  a  Judemeut  of  an  inferior 


Petition  for  a  writ  of  error.  The  hus- 
tings court  of  the  city  of  Richmond  imposed 
a  fine  of  20  dollars  on  Abrahams,  for  permit- 
ting a  slave  to  go  at  large  and  hire  him- 
self out  contrary  to  the  statute  1  Rev.  Code, 
ch.  Ill,  i  81,  p.  442.  Abrahams  appeared 
in  court,  and  made  many  objections  to  the 
regularity  of  the  proceeding,  and,  among 
others,  that  the  court  had  no  original  juris- 
diction in  such  a  case;  that  the  court  could 
not  take  cognizance  of  it,  until  it  should 
have  been  acted  on  by  a  magistrate  out  of 
court.     The  court  overruled  the  objections, 

and  be  filed  a  bill  of  exceptions, 
676      stating  the  'whole   proceedings,    and 

all  his   objections    thereto.     He    pre- 
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sented  a  petition  to  the  judge  of  the  circuit 
superior  court  for  the  county  of  Henrico 
and  city  of  Richmond,  in  vacation,  praying 
a,  writ  of  error  to  the  judg-ment;  which  the 
judge  denied.  And  now  be  represented  a 
petition  to  this  court,  praying  a  writ  of 
error  to  the  refusal  of  the  judge  of  the  cir- 
cuit superior  court  to  award  the  writ. 

Gregory,  for  the  petitioner. 

SMITH,  J.  It  is  the  unanimous  opinion 
of  the  judges,  that  this  court  has  no  juris- 
diction of  this  case.  The  common  law 
writ  of  error  can  only  be  awarded  to  some 
judgment,  order  or  proceeding,  of  a  court 
of  record :  and  there  is  no  statutory  provi- 
sion, authorizing  this  court  to  award  auch 
writ,  for  the  purpose  of  reviewing  the  de- 
cision of  a  judge  of  a  circuit  superior  court, 
in  vacation,  overruling  an  application  for 
a  writ  of  error.  Nor  has  this  court  any 
jurisdiction  to  award  a  writ  of  error  to  the 
judgment  of  the  hustings  court ;  Ander- 
son's case,  4  Leigh  693.  It  being  wholly 
unnecessary,  we  have  not  examined  the 
record,  for  the  purpose  of  ascertaining 
whether  there  was  any  error  in  the  proceed- 
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r.  The  Commonwealth. 
December.  IB4I. 
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alued  la  a  corporatlou  court. 
Id  seat  □□  for  trial  In  the  circuit  superior  Court. 
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terred  agalDst  blm  for  aldloc  and  abetting  tbe 
olDcer  lo  embezzle,  and  for  larceny  of.  84  several 
sums  of  tbe  same  mooey,  at  several  times,  as 
several  aad  distinct  offences:  prlsoaer  Is  bronsbt 
to  trial  on  one  of  the  iDdktments.  and  acquitted; 
It  appears,  tbat  tbe  Indtcunents  are  founded  on  a 
sinsle  criminal  transaction,  and  tbousb  tbe  acts 
cbaretd  In  the  Indictments  mlebt  be  prosecuted 
as  several  oSences,  yet  tbey  mlsbt  all  have  been 
Included  lu  oae  Icdlctment:  Usld.  the  acquittal 
of  tbe  prisoner  In  one  caae,  furulKbes  sucb  a  pre- 
sumption of  bis  Innocence  Id  tbe  others,  as  entitles 
him  to  be  bailed. 

Upon  a  petition  of  a  prisoner  in  custody 
on  sundry  indictments  of  felony,  to  be  ad- 
mitted to  bail. 

Green  was  examined  in  the  hustings  court 
of  Richmond,  on  charges,  of  feloniously 
aiding,  abetting  and  counselling  Dabney, 
late  first  teller  of  the  bank  of  Virginia, 
to  embezzle  and  fraudulently  to  convert  to 
his  own  use,  money  and  bank  notes,  to 
the  amount  of  100,000  dollars  and  more, 
the  property  of  the  bank,  placed  under  the 
care  and  management  of  Dabney  as  first 
teller;  and  of  larceny,  committed  by  Green 
himself,  of  money  and  bank  notes  the  prop- 
erty of  the  bank,  to  the  same  amount  of 
100,000  dollars  or  more:  and,  on  the  15th 
June  1840,  he  was  sent  on  by  the  hustings 
court,  to  be  tried  for  these  offences  in 
circuit  superior  court  for  the  county  of 
Henrico  and  city  of  Richmond,  and,  the 
next  day,  committed  to  the  custody  of  the 
sherilf  and  jailor  of  Henrico. 


In  the  circuit  superior  court,  the  charge 
was  distributed  among  no  .less  than  twenty- 
four    indictments,    charging    the    prisoner 
with  aiding  and    abetting   Dabney    to   em- 
be£i.le,  and  with  larceny  of,    twenty- 

678  four  several  'sums  of   money  or  bank 
notes,    at   several    times,  as  so  many 

several  and  diHtinct  offences.  The  indict- 
ments were  all  alike,  containing  one  count 
founded  on  the  statute  of  February  1820, 
Supp.  to  Rev.  Code,  ch.  223,  {  2,  p.  278,  for 
feloniously  aiding,  abetting  and  counselling 
Dabney  to  embezzle,  and  feloniously  and 
fraudulently  convert  to  his  own  use,  money 
or  bank  notes,  the  property  of  the  bank, 
confided  to  his  care  as  first  teller,  and  an- 
other count  charging  the  prisoner  with  lar- 
ceny of  the  money  or  bank  notes. 

The  trial  of  these  indictments  was  de- 
layed (by  causes  which  it  is  needless  to 
mention)  till  October  1841;  when  the  pris- 
oner was  brought  to  trial  on  one  of  them; 
and,  after  a  trial  which  lasted  from  the  30th 
October  till  the  12th  November,  he  was  ac- 
quitted by  the  verdict  of  the  jury.  There 
was  not  time  during  the  residue  of  the  term 
to  try  him  upon  any  of  the  other  indict- 
ments (indeed,  tbe  verdict  was  rendered  on 
the  last  day  of  the  term)  and  the  court  re- 
manded him  to  jail,  there  to  beheld  incus- 
tody  to  answer  the  remaining  twenty-three 
indictments. 

And  now  he  presented  a  petition  to  this 
court,  praying  that  he  might  be  let  to  bail, 
and  a  writ  of  habeas  corpus  to  bring  him 
before  the  court,  in  order  tbat  be  might  t>e 
heard  on  that  application,  and  be  bailed. 

The  court  ordered  the  habeas  corpus ;  and 
upon  the  return  thereof,  on  the  motion  of 
his  counsel,  a  subpcena  duces  tecum  was 
sent  to  the  clerk  of  the  circuit  superior 
court,  to  bring  into  this  court  the  original 
indictments,  and  all  the  records  belonging 
thereto ;  which  were  brought  into  court 
accordingly,  and  from  them  the  above  state 
of  the  case  has  been  collected. 

In  support  of  the  application  for  bail, 
the  prisoner's  counsel,  Taylor  and  Lyons, 
represented  the  long  confinement  of  eight- 
een months  which  he  had  already  under- 
gone :    that    the    charges    had     been 

679  multiplied  against  *him  by  preferring 
twenty-four   indictments   for   several 

impnted  offences,  all  of  the  same  kind, 
growing  ont  of  the  same  transaction,  and 
resting  on  the  same  evidence  and  the  same 
grounds  of  law ;  whereas  the  whole  might 
as  properly  have  been  included  in  one  in- 
dictment: tbat  as  he  had  been  already  tried 
upon  one  of  these  indictments,  selected  by 
the  attorney  for  the  commonwealth,  doubt- 
less, as  being  the  strongest  case,  and  after 
a  full  investigation,  and  a  long  protracted 
trial,  acquitted  by  the  verdict  of  the  jury, 
this  acquittal  afforded  a  most  persuasive 
(if  not  conclusive}  argument,  that  there 
conld  be  at  the  most  only  a  light  suspicion 
of  his  guilt  upon  the  other  indictments,  or 
rather,  indeed,  sufficed  to  shew  his  inno- 
cence: and  that,  considering  the  number  of 
juridical  days  allowed  for  the  terms  of  the 
circuit  superior  court,  the  mass  of  criminal 
business  there,  and  the  time  which  the 
recent  trial  had  occupied;  if  the  trials  of 
'  the  other  twenty-three  indictments  should 
be  alike  protracted,  as  certainly  they  might 
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ftad  probablj  the;  would  be,  the  prisoner 
raig'ht  be  confined  in  jail  for  ten  or  twelve 
years,  before  his  innocence  could  be  estab- 
lished upon  all  the  indictments;  nay,  prob- 
ably enough,  he  mi^ht  be  confined  for  life; 
and  oppressive  and  cruel  persecution  of  a. 
man,  whom  his  late  trial  and  acquittal  on 
one  of  the  indictments,  in  truth  and  in 
substance  for  the  same  offence,  shewed  to 
be  probably  innocent  of  all  the  charges. 

SCOTT,  J.,  delivered  the  opinion  of  the 
court.  It  appears  from  the  record  and  pro- 
ceedings of  the  eicamining'  court,  and  the 
indictments,  taken  together,  that  the  latter 
are  founded  on  a  sing'le  criminal  transac- 
tion ;  and  although  the  acts  charged  in  the 
several  indictments,  are  each  criminal  in 
themselves,  and  may  be  prosecuted  as  sep- 
arate oSences,  yet  they  might  all  have  been 
included  in  one  indictment,  and  the  pris- 
oner com)*eIled  to  submit  to  a  trial  by 
one  jury.     It  is  a  fair  presumption, 

680  *that  the  commonwealth  has  put  him 
upon    his  trial  in    the   case  in  which 

the  proof  against  him  ^ras  strongest:  and 
the  jury  having  on  a  fair  and  full  investi- 
gation found  him  not  guilty  in  that  case, 
furnishes  such  a  presumption  of  his  inno- 
cence in  thn  others,  as  entitles  him  to  bail. 
The  prisoner  was  thereupon  bailed,  upon 
a  recognizance  of  himself  in  the  penalty  of 
10,000  dollars,  and  sufficient  sureties  in  the 
same  sum,  that  he  should  appear  and  an- 
swer the  remaining  indictments  in  the  cir- 
cuit superior  court. 

681  'Slaughter  v.  Tha  Commonwealth. 

1ST  Am.  Dec.  «SS.) 
Crlnlnal  Law— Murdu-  or  Manaliucblcr— DlMlnctlan.* 

—Question  vbetber.  on  cLrcamstaDces  of  tbe  case, 
bomlclde  was  murder  In  tbe  second  degree  orman- 
slauKbter  f 
Sane— Murder  In  SMoDd  CWgrcc-CaM  si  Bsr— S.  bar- 
luBCODcelved  and  declared  desisa  to  kill  P.  the 
parties  met  afterwards  In  front  of  S.'a  own  house, 
and  a  quarrel  ensued.  In  whicb  S.  eave  the  Hrsl 
offence ;  F.  proposed  a  flEbt :  utton  wblcb  5.  re- 
tired for  a  very  brief  time  Into  his  boose,  armed 
blmself  with  a  loaded  pistol  which  he  concealed 
In  his  pocket,  and  Instantly  returned  no  armed  to 


•CrioiliMl  Law— 5«ll<t>«feiK«.-  AlthooKb  tbe  slaver 
provoked  Ibe  combat,  or  produced  tbe  occasion, 
yet.  If  It  was  done  without  any  felonious  Intent,  tbe 
party  may  avail  himself  of  Ibe  plea  of  self-defence. 
Hash  V.  Com.,  88  Va.  IM.  13  S.  E.  Rep.  308.  cltln« 
alauaHter-i  Cati.  11  Lttali  <»i. 

idice— JudsMMit  ol  Lower  Court- 
—In  Read  v.  Com,.a2Gratt.  M2.  MonCcke.  P. 
In  dlscosslDE  tbe  rules  that  covero  tbe  court  Id  cod 
BtderlDE  tbe  ludgment  of  tbe  lower  court,  says,  "l 
think  tbls  IB  clearly  a  case  in  which  we  ought  not  li 
reverse  the  IndEment  on  tbe  vroand  we  have  beei 
conslderine.  For  the  rules  wblcb  govern  this  couri 
in  Bucb  case,  I  refer  to  tbe  following  decisions:  In 
civil  cases.  Boss  v.  Overton.  3  Call  SOt:  Brngh  v. 
Shanks.  B  Lelgb  W8;  Mays  v.  Calllson.  S  Leish  saO: 
Brown  v.  Haudley.  7  LeUcb  IIV  :  Mabon  v.  Jobnstou, 
T  Veigb  117;  Bell  v.  Aleiander.  Zl  OratL  I.  and  Blos- 
■er  V.  Harshbarter,  II  Oratt.  IM.  and  in  criminal 
aaea.  SlaBoMtr'i  f'ait.  \l  Leioh  081:  McCune'a  Case. 
SRoh.TTI;  HIU'H Case. S Oratt.  MM:  Hcvrblrt's  Case. 
aOratUBW;  Grayson's  Case.  BGratl.  71!;  Valden's 
Case.  12  Ur at t.  717.  and  Boil's  Case,  KGratLAlS." 
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tbe  scene  of  Quarrel ;  then  P.  tbrew  a  brick  batat 
S.  whlcb  did  not  hit  him.  but  falling  short  of  htm 
broke,  and  a  small  fragment  strack  S.'s  child. 
standing  within  his  own  door,  wbo  cried  out ;  and 
S.  bearing  his  child  cry  oat,  but  wltboot  look- 
ing to  see  whether  be  was  hurt  or  not,  exclaimed. 
"he  has  killed  my  child  and  I  will  kill  him,"  ad- 
vanced towards  P..  deliberately  aimed  and  fired 
the  pistol  at  him  then  retreaiine  with  his  face  to- 
wards S.  and  tbe  shot  took  effect  and  killed  P. 
Upon  trial  of  Indictment  against  S.,  verdict  guilty 
of  murder  In  the  second  degree  :  H«i.D.  tbe  Jury 
mlBht  well  impute  the  killing  to  the  prevloas  mal- 
ice, and  not  to  the  sudden  provocation  of   P. 'a  aa- 


refor 


1  right. 


■a«e— Same— Same.— Two  persons  qnarrel.  and  one 
throws  a  brick  bat  at  tbe  other,  who  has  privatel]' 
armed  blmself  with  a  deadly  weapon,  and  keeps  It 
concealed,  in  expectation  of  the  affray,  and  on  sucb 
assault  being  made  upon  btm.  Immediately  draws 
forth  tbe  weapon  and  with  it  kills  the  assailant. 
tbongh  then  retreating:  Inry  Snda  this  killing 
mnrder  in  tbe  second  degree  :  Held,  upon  tbeite 
circumstance)),  even  wUhoutproof  of  any  previous 
malice,  the  verdict  could  out  be  disapproved. 

Petition  for  a  writ  of  error  to  a  judg- 
ment of  the  circuit  superior  court  of  Peters- 
burg. John  Slaughter  was  there  Indicted 
for  the  murder  of  Joseph  Pledge,  tried,  and 
Convicted  by  the  venlict  of  the  jury  of 
murder  in  the  second  degree,  and  the  term 
of  his  imprisonment  in  the  public  jail  and 
penitentiary  was  thereby  ascertained  to  be 
eighteen  years.  Whereupon,  he  moved  the 
court  to  set  aside  the  verdict,  and  grant  him 

new  trial,  on  the  (ground   that  the  verdict 

as  contrary  to  evidence.  -  The  court 
overruled    the    motion ;     and    at    the 

12  'prisoner's  request,  certified  the  fol- 
lowing facts  as  proved  in  the  case: 

On  the  9th  July  1840,  Pledge,  the  de- 
ceased, who  lived  in  the  neighbourhood  of 
Blandford  (part  of  the  town  of  Petersburg) 
rode  to  Blandford,  and  falling  in  conversa- 
tion with  one  Jones  there,  asked  him  the 
news:  Jones  informed  him  that  having 
understood  that  Slaughter,  the  prisoner, 
suspected  him,  Jones,  of  having  thrown  an 
anonymous  letter  into  his  yard,  which  had 
given  him  much  offence,  be  bad  seen 
Slaughter,  and  acquitted  himself  of  the 
charge,  and  that  Slaughter  suspected  Pledge 
of  being  the  author;  whereupon,  Pledge 
said,  he  would  ride  to  Slaughter's  house 
and  clear  himself  of  the  charge;  and  he 
rode  in  that  direction.  That  Jones,  hear- 
ing Slaughter  rave  out  in  an  angry  voice, 
went  to  Slaughter's  house,  to  satisfy  him- 
self that  Pledge  had  not  exaggerated  what 
he  had  told  him,  and  found  from  the  con- 
versation that  he  had  not.  That  Slaughter 
was  then  sitting  in  his  chair  on  the  side 
walk  before  his  own  door,  and  Pledge  on 
his  horse  in  the  street  near  him,  endeav- 
ouring to  satisfy  him  that  be  was  not  the 
author  of  tbe  offensive  letter.  That  Slaugh- 
ter told  Pledge  to  go  away  ;  that  he  did  not 
wish  to  have  anything  to  do  with  him. 
That  Pledge  assured  Slaughter  that  he  had 
not  written  the  letter,  and  took  out  his 
pocket  book  and  asked  Slaughter  to  com- 
pare his  handwriting,  which  he  offered  to 
exhibit,  with  the  letter,  and  he  would  be 
satisfied  that  he  did  not  write  it.  Slaugh- 
ter angrily  told  him,  that  if  he    would    ac- 
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kaowledge  bimaetf  the  anttaor,  h«  would 
kill  him;  that  he  should  not  live  to  get  off 
of  his  horse:  Pledge  thea  said,  "Jack,  joa 
would  not  kill  me,  would  you?"  to  which 
Slaughter  answered,  "yes,  by  God,  you 
any  other  man,  if  he  were  Jeaua  Christ 
God  Almighty,  if  he  will  only  say  that  he 
wrote  that  letter."  Pledge  then  said,  "if 
you  are  not  satUlied,  and  will  go  down  to 
the  river,  I  will  give  you  what  you  want;" 

adding  that  he  was  not  armed: 
683       Slaughter  *did  not  offer  to  go.     Thai 

Pledge  then  said  to  Slaughter,"] 
never  take  private  advantages  of  any  one  ;" 
Slaughter  answered,  "nor  I  neither;"  and 
Pledge  replied,  "you  don't  take  private  ad' 
vantages  I"  That  Pledge  then  rode  off 
with  his  pocket  book  stilt  in  his  hand,  and 
Slaughter  called  him  "a  damn'd  free  negro 
mulatto  looking  son  of  a  bitch."  That 
Pledge  immediately  dismounted,  and  asked 
a  black  boy  to  hold  his  horse,  who  refusing 
to  do  so,  he  walked  across  the  street,  fas- 
tened bis  bridle  to  the  sill  of  a  house  that 
had  been    burnt,     near    a    pile    of    bricks, 

Sicked  up  a  half  brick,  and  advanced  a  few 
set  towards  Slaughter.  That  Slaughter, 
as  Pledge  was  dismounting,  ran  into  hie 
house,  and  had  returned,  and  was  standing 
on  the  Vide  walk  near  his  own  door,  witt 
his  hands  in  the  pockets  of  his  pantaloons, 
when  Pledge,  at  the  distance  of  twenty- 
three  yards,  threw  the  brick  bat  at  him, 
which  struck  the  street  about  live  feet  from 
Slaughter's  feet  and  broke:  some  small 
fragments  entered  Slaughter's  door,  where 
bis  son  (a  child)  was  standing,  who  cried 
out.  That  Slaughter  immediately 
out  to  one  Williams  (a  boarder 
family,  who  was  standing  inside  of  the 
door)  "take  notice,  he  has  kilted  my  child, 
and  God  damn  him,  I  will  kill  him;"  then 
rushed  towards  Pledge,  drew  a  pistol  from 
his  pocket,  cocked  it,  advanced  to  within 
about  twelve  paces  of  Pledge,  took  deliber- 
ate aim  at  him.  and  tired:  Slaughter  then 
drew  another  pistol,  but  before  he  tired  It, 
Pledge  applied  his  hand  to  the  inner  side 
of  his  left  thigh,  and  said,  "gentlemen,  he 
has  shot  me,"  and  fell.  That  after  Pledge 
threw  the  brick  hat,  he  advanced  one  or  two 
atepi.  with  his  hands  holding  the  lappels 
of  his  coat,  and  said  to  Slaughter  "shoot 
and  welcome ;' '  but  as  Slaughter  advanced. 
Pledge  retreated  slowly,  with  his  face  to- 
wards Slaughter,  still  holding  his  lappels 
with  his  hands;  and  was  so  retreating 
slowly  when  he  was  shot.  That  the  ball  sev- 
ered the  femoral  artery  of  Pledge,  and 
684  he  died  in  about  half  an  hoar.  "One 
witness  testified,  that  Pledge,  after 
throwing  the  brick  bat,  picked  up  another, 
which  he  had  in  bis  right  hand,  holding 
his  lappel ;  and  as  he  applied  his  left  hand 
to  his  wound,  his  right  hand  fell  and  the 
brick  dropped.  A  woman  testified,  that  she 
was  looking  out  of  the  window  of  her 
house,  about  sixty  yards  from  the  scene, 
and  thought  that  something  fell  from 
Pledge's  right  hand ;  and  her  two  sons,  one 
in  his  twelfth  and  the  other  in  his  thir- 
teenth year,  stated  that  they  were  distant 
lout  sixty  yards,  and  that  Pledge  picked 
t  another  brick,  which  dropped  from  his 
ind;  but  many  witnesses  testified  that 
they  saw  the  whole  scene,   and  saw  no  sec- 


ond brick.  It  appeared  that  Pledge  was  in 
good  temper,  and  manifested  no  anger,  till 
the  words  were  nttered  by  Slaughter  as  he 
was  riding  off,  "that  be  was  a  damned  free 
negro  mulatto  looking  son  of  a  bitch ;" 
that  Slaughter  was  in  a  high  state  of  pas- 
sion from  the  time  the  subject  of  the  anon- 
ymous letter  wss  mentioned;  and  that  has 
child  was  not  wounded  or  seriously  hurt,  and 
he  did  not  look  at  the  child  to  see  whether 
he  was  or  not.  By  the  evidence  on  the 
part  of  the  prisoner,  it  appeared,  that  an 
anonymous  letters  had  been,  some  nights 
before,  thrown  into  his  yard  ;  this  letter  was 
not  produced  at  the  trial ;  it  was  proved,  that 
it  had  been  burned  by  a  member  of  his 
family,  because  he  became  violently  excited 
whenever  he  saw  it;  it  was  in  these  words: 
"A.  B.  C.  and  fifty  others  give  you  notice, 
that  you  are  to  quit  Blandford  in  twenty 
days,  or  you  will  be  taken  out  and  well 
dressed."  That  Slaughter  had  been,  some 
years  before,  taken  out  and  lynched.  That 
he  was  of  infamous  character,  and,  on  that 
account,  great  and  almost  universal  prej' 
udice  existed  against  him.  That  for 
some  nights  before  the  homicide,  h«  bad 
slept  in  an  upper  room  of  his  house,  and 
had  prepared  a  pair  of  small  packet  pistols 
(with  one  of  which  he  shot  Pledge),  a 
large  pistol,  and  a  scythe  blade  with  the 
shank  straightened,  and  a  wood 
685  handle  put  to  it,  as  a  means  *of  de- 
fence against  such  an  attempt.  That 
on  the  day  before  the  homicide,  Williams 
(Slaughter's  boarder)  dined  with  Pledge 
and  his  family,  when  the  subject  of  the 
rumoured  purpose  to  lynch  Slaughter  tieing 
mentioned.  Pledge's  wife  begged  him  to 
have  nothing  to  do  with  it,  and  Pledge  an- 
swered, "that  she  had  his  word  that  he 
lot,  and  he  would  keep  it;  that 
there  were  enough  to  do  it  without  him, 
and  if  all  failed,  then  he  would  atep  in;" 
he  morning  of  the  day  on  which 
Pledge  was  killed,  Williams  communicated 
versation  to  Slaughter,  and  advised 
ne  on  his.guard;  but  it  did  not  ap- 
pear, that  Pledge  knew  that  this  communi- 
~~"'~  ~  had  been  made  to  Slaughter.  That 
Sunday  night  before,  Pledge  said, 
that  he  and  others  would  lynch  Slaughter 
that  night;  and  that  he  said,  three  days 
before,  that  be  had  a  negro  man,  who,  if 
he  told  him,  would  go  into  Slaughter's 
house  and  bring  him  out ;  but  he  did  not 
say  he  would  make  the  negro  man  do  it; 
and  it  did  not  appear,  that  Slaughter  knew 
of  these  remarks  having  been  made  by 
Pledge.  It  also  appeared,  by  the  common- 
wealth's evidence,  that  on  tuesday,  two 
days  before  Pledge  was  killed.  Slaughter 
""-■'ig  at  the  store  of  one  Patterson,  collect- 
Bome  money,  one  Sykea  approached  the 
e  with  a  stick  in  his  hand;  that 
Slaughter  drew  two  pistols,  and  presented 
telling  Sykes,  if  he  approached 
he  would  shoot  him;  that  Sykes  got 
an  axe,  and  Slaughter  retreated,  and  as  be 
went  off  said,  "I  will  kill  you  and  Joe 
Pledge  (the  deceased)  and  two  or  three 
other  damned  rascals  in  Blandford,  and 
then  J  will  be  satisfied:"  he  believed  Sykea 
to  be  concerned  In  a  plot  to  lynch  him. 
And  he  told  Jones,  the  day  before  the  homi- 
cide,  that    he   believed  Pledge  wrote   the 
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which   was  thrown 


anonj'mous    letter 

his   jard.      And    this    being:    the   state  of 
fact«  appearing  by  the  evidence,  the    pris- 
oner  excepted  to  the  opinion  of  the  court 
overruling  his  motion  for  a  nen  trial. 

686  "^he  court  then   passed     sentence 
upon  the   prisoner   according    to    the 

verdict.  And  non  he  presented  a  petition 
to  this  court  praying  a  writ  of  error  to  the 
judgment. 

Collier,  for  the  prisoner. 

The  attorney  general,  for  the  common- 
nealth. 

JOHNSTON,  J.,  delivered  the  oVinton  of 
the  court.  The  error  complained  of  is  the 
refusal  of  the  circuit  superior  court  to  set 
aside  the  verdict,  on  the  ground  that  it 
was  contrary  to  the  evidence;  and  this 
court  is  now  called  upon  to  review  that 
deciaion  upon  the  facts  stated  in  the  bill  of 
exceptions. 

The  prisoner  in  bis  petition,  and  his 
counsel  here  in  argument,  contend,  that 
the  facts  as  stated  in  his  bill  of  exceptions 
warranted  a  conviction  only  of  manslaugh- 
ter, and  not  of  murder  in  the  second  de- 
gree; and  upon  the  correctness  of  this 
proposition  depends  the  decision  which  this 
court  is  now  called  upon  to  make.  The  dis- 
tinction between  these  two  offences  is  too 
well  established  to  admit  of  doubt  in  the 
present  day.  In  the  one,  malice  is  a  nec- 
essary ingredient;  in  the  other,  it  is  want- 
ing. In  the  one,  the  crime  is  attributed  to 
a  wicked,  depraved -and  malignant  spirit; 
while  in  the  other,  it  is  imputed  by  the 
benignity  of  the  law,  to  human  infirmity. 
If  for  instance,  death  ensues  from  a  sudden 
transport  of  passion  or  heat  of  blood,  upon 
a  reasonable  provocation,  and  without 
malice,  it  is  considered  as  amounting  only 
to  manslaughter.  1  Russ.  on  Crimes.  486. 
But  the  person  relying  upon  the  plea  of 
provocation,  must  maice  out  the  circum- 
stances of  alleviation  to  the  satisfaction  of 
the  jury,  unless  they  arise  out  of  the  evi- 
dence adduced  against  him ;  as  the  pre- 
sumption of  law  deems  all  homicide  to  be 
malicious,  until  the  contrary  appears.  He 
must  shew,  that  suBicient  provocation  bad 
been    given,     and     that    the    act    or 

687  *blow  which  produced  death   was   at- 
tributable  to    the    passion    of   anger 

arising  from  that  provocation.  This  doc- 
trine is  forcibly  illustrated  in  the  cases  of 
the  Queen  v.  Kirkham,  8  Carr.  &  Payne 
115.  and  of  the  King  v.  Thomas.  7  Id.  817 
34  Eng.  C.  L,.  Rep.  318;  32  Id.  751.  In  the 
former  it  is  said,  "If  a  person  has  received 
a  blow,  and  in  the  consequent  irritation, 
immediately  inflicts  a  wound  that  occasions 
death,  that  wUl  be  manslaughter.  But  he 
■hall  not  be  allowed  to  make  this  blow  a 
cloak  for  what  he  does;  and,  therefore, 
though  there  have  been  an  actual  quarrel, 
and  the  deceased  shall  hsve  given  a  great 
number  of  blows,  yet  if  the  party  inflict 
the  wound,  not  in  consequence  of  those 
blows,  but  in  consequence  of  previous 
malice,  all  the  blows  would  go  for  noth- 
ing." In  the  latter,  the  judge  says, 
"There  is  no  doubt  here,  but  a  violent 
assault  was  committed;  but  the  question 
is,  whether  the  blow  given  by  the  prisoner 
was  produced  by  the  passion  of  anger  ex- 
cited by  that  assault?"    And  so  in  the  case 
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before  us,  we  maj  say,  the  deceased  com- 
tted  a  violent  assault  upon  the  prisoner 
in  throwing  the  brick  at  him;  but  did  *the 
prisoner  shoot  him  in  consequence  of  the 
ungovernable  passion  excited  by  that  as- 
sault? or  did  he  seize  upon  if  as  an  op- 
portunity of  gratifying  his  previous 
malice,  and  carrying  into  eSect  a  precon- 
ceived design  to  take  the  life  of  the  de- 
ceased? These  were  questions  that  belong 
to  tbe  jury  to  decide,  and  if  the  record 
contains  testimony  from  which  the  jury 
might  reasonably  conclude,  as  they  did, 
that  the  killing  was  the  result  of  malice 
aforethought,  then  it  would  bean  invasion 
of  their  province  for  this  court  to  interfere 
and  set  aside  their  verdict.  But  if  on  the 
other  hand,  there  were  no  evidence  con- 
:ned  in  the  facts  as  certified  (which  con- 
tuted  all  the  testimony  in  the  case)  from 
which  this  conclusion  might  be  reasonably 
drawn,  then,  undoubtedly,  it  would  be  the 
duty  of  this  court  now,  as  it  wo^d  have 
been  the  duty  of  the  court  below,  to  set 
aside  the  verdict,  and  direct  a  new 
trial. 

•Without  going  into  a  minute  detail 
of  the  evidence  here,  this  court  is  of 
the  opinion,  after  a  careful  examination  of 
all  the  testimony  stated  in  the  bill  of  excep- 
tions, that  the  jury  were  well  justified  in 
the  verdict  which  they  rendered  against  the 
prisoner.  The  evidence  clearly  shews,  that 
'le  considered  the  deceased  the  author  of  the 
inonymous  letter  thrown  into  his  yard,  at 
:he  very  sight  of  which  he  became  so 
'violently  excited,"  that  a  member  of  his 
family  threw  it  into  the  fire  to  prevent  him 
from  seeing  it  again:  that  two  days  before 
the  fatal  occurrence,  he  declared,  "that  he 
Id  kill  a  man  named  Sykes,  and  the 
deceased,  and  two  or  three  other  damn'd 
rascals  in  Blandford,  and  then  would  be  sat- 
isfied;" and  he  told  Jones,  the  day  before 
the  homicide,  that  be  believed  the  deceased 
wrote  the  anonymous  letter:  and  that  he 
prepared  the  pistols,  and  a  scythe  blade, 
some  nights  previous  to  the  homicide,  as 
a  means  of  defence  against  the  attempts  to 
lynch  him  threatened  in  the  letter.  These 
antecedent  declarations  and  circumstances, 
coupled  with  the  conduct  of  the  prisoner 
when  the  deceased  went  to  see  him  for  the 
purpose  of  convincing  him  that  be  was  not 
the  author  of  the  offensive  letter;  his  re- 
fusal to  listen  to  his  explanation;  his  vio- 
lent manner  and  abusive  language;  fully 
authorized  the  jury  in  coming  to  the  con- 
clusion, that  the  deceased  fell  a  victim  to 
the  malice  and  revenge  entertained  towards 
him  by  the  prisoner,  from  the  time  the 
anonymous  letter  was  first  thrown  into  bis 
yard. 

But  throwing  out  of  view  every  thing 
that  occurred  anterior  to  the  day  on  which 
the  killing  took  place,  and  confining  our 
consideration  to  what  then  occurred  en- 
tirely, this  court  is  of  the  opinion,  that 
the  facts  proved  make  out  a  case  of  murder, 
and  not  of  manslaughter  only.  "If,  after 
an  interchange  of  blows  on  equal  terms, 
one  of  the  parties  on  a  sudden,  and  without 
any  such  intention  at  the  commencement 
of  the  affray,  snatches  up  a  deadly  weapon, 
and  kills  the  party  with  it,  such 
689      'killing  will    be    only   manslaughter. 


But  if  a  part;,  under  colour  of  figrht- 
iag  upon  equal  terms,  uses  from  the  be- 
ginning of  the  contest  a  deadly  weapon, 
without  the  knowledge  of  the  other  partj ;" 
or  "if,  at  the  beginning  of  the  contest,  hi 
prepares  a.  deadly  weapon,  so  as  to  havi 
the  power  of  using  it  in  some  part  of  the 
contest,  and  uses  It  accordingly  in  the 
course  of  the  combat,  and  kills  the  othei 
party  with  such  weapon,  the  killing,  in 
both  these  cases,  will  be  murder. "  1  Russ. 
on  Crimes  446.  Now,  the  application  of 
these  principles  to  this  case  is  easy  and 
obvious.  The  prisoner  at  the  beginning  of 
the  contest,  bo  soon  as  he  saw  the  deceasec^ 
in  the  act  of  dismounting  from  his  horse, 
ran  into  his  bouse,  and  armed  himself 
with  a  deadly  weapon  (as  we  are  bound  to 
infer  from  the  evidence),  returned,  and 
placed  himself  on  the  side  walk,  with  hi 
hands  in  the  pockets  of  his  pantaloons.  £ 
soon  as  the  deceased,  who  was  at  the  dti 
tance  a|  twenty-three  yards,  threw  the 
brick  bat  at  him,  the  prisoner  "rushed' 
towards  him,  drew  from  his  pocket  a  pis- 
tol, cocked  it,  advanced  to  within  twelve 
paces  of  the  deceased,  took  deliberate  : 
and  fired,  while  the  deceased  was  retreat- 
ing slowly  with  his  face  towards  the  pris' 
oner ;  then  drew  forth  another  pistol,  bul 
before  he  fired  that,  the  deceased  fell, 
mortally  wounded.  Here,  we  have  tht 
preparation  of  the  deadly  weapon  before- 
hand, the  use  of  that  weapon  from  the 
beginning,  and  the  fatal  fire  given  vrhec 
his  adversary  was  actually  retreating. 
Surely,  this  was  murder;  and  these  facts 
would  have  justified  the  verdict,  evei 
no  previous  malice  had  been  proved. 
Writ  of  error  denied. 

690    'Richards  v.  Th«  Commonwealth. 

DeceintKr.  1841. 
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but  conferB  a  dlscrellooary  power 
to  airecl  such  Jury.  If  to  tbem  ll  appear  proper. 
Petition  for  a  writ  of  error  to  a  judgment 
of  the  circuit  superior  court  of  Chesterfield. 
Richards  was  indicted  of  perjury,  and 
pleaded  not  guilty.  He  represented  to  the 
court,  and  proved,  that  he  was  an  alien  and 
a  native  of  England;  and,  therefore,  he 
moved  the  court  to  order  a  jury  de  medie- 
tate  lingUK  to  be  summoned  for  the  trial 
of  the  cause  :t  whereupon  the  court  ordered 


•Juries  IM  Mcdittalc  Uncus 

—For  tbe  proposition  tbat  tbe  irrantlns  of  lurlea 
dtmtdielateKnouaiaaiertbeUdLt'aiel'Rrv.Goat.  cb. 
n,  t  II.  Is  alKcretlonary  witb  tbe  court,  tbe  principal 
case  Is  cited  In  Atlantic,  etc..  R.  Co.  t,  Peake,  BT  Va. 
IM.  IBS,  E.  Kep.  S*8  :  Brown  v.  Com.,  II  1>[8b  TIS. 
See  monoirrapblc  notr  oo  "Jarl^H"  appended  to 
rbaboon  T.  Com..  M  GralL  733, 

rrbe  alaluteof  1788.  cb.  87.  for  esUbUsbloit  district 
courts  and  reeulatlue  the  seneral  coQrl.  provided, 
that  lurlea  de  medletate  Uagiix  miaht  be  dlrecLed 
by  the  district  couru,  IS  Hen.  Stat,  at  larse.  p,  74(1 
At  the  revlsat  of  I7«3,  tbe  provision  was  made  gen- 
eral :  the  statute  coucerDlne  Juries  provldlne.  that 
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the  sheriff  to  summon  a  jury  for  the  trial, 
of  whom  six  should  be  citizens  qualified  as 
the  law  directs,  and  the  other  six  aliens 
and  natives  of  Great  Britain,  if  so  many 
could  be  found,  if  not,  then  so  many  other 
aliens  as  would  make  the  number  of  aliens 
six.  The  sheriff  accordingly  summoned  six 
citizens  and  six  aliens  subjects  of  Great 
Britain.  But  of  tlic  aliens  summoned, 
three  failed  to  attend :  one  of  the  other 
three  was  rejected  on  the  challenge  of  the 
accused  for  cause ;  the  other  two  were 
elected  and  sworn.  The  defendant  then 
moved  tlte  court,  either  to  Issue  process  for 
compelling  the  attendance  of  the  other 
aliens  who  had  been  summoned,  or  to  order 
the  sheriff  to  summon  other  aliens 
691  for  the  'purpose  of  making  up  a  jnry 
of  six  aliens  and  six  citizens,  and 
that  the  trial  should  be  delayed  for  the 
purpose ;  tbe  attorney  for  the  commonwealth 
having  admitted,  that  there  were  other 
aliens  in  the  county  sufficient  to  make  up 
the  number  of  six:  but  the  court  overruled 
the  motion,  and  the  jury  was  completed 
from  bystanders,  in  tbe  usual  way ;  to 
which  the  defendant  filed  exceptions.  The 
jury  thus  impaneled  found  the  defendant 
guilty,  and  assessed  a  fine  of  ICX)  dollars. 
And  the  court  adjudged,  that  he  should 
pay  the  fine  and  the  coats  of  tbe  prosecn- 
-tion,  and  that  he  should  be  imprisoned, 
without  bail  or  mainprise,  in  the  common 
jail  of  the  county,  for  twelve  months,  and 
until  he  should  satisfy  and  pay  the  line 
and  costs,  t 

And  now  the  defendant  presented  a  peti- 
tion to  this  court,  alleging  that  the  circuit 
superior  court  erred  in  not  ordering  fur- 
ther process  to  complete  the  jury  de  medie- 
tate  linguae,  and  praying  a  writ- of  error  to 
the  judgment. 

French,  for  tbtt  petitioner. 

The  attorney  general,  for  the  common- 
wealth. 

DUNCAN.  J.,  delivered  the  opinion  of 
the  court.  The  question  for  the  considera- 
tion of  the  court  is  new,  although  founded 
upon  a  statute  as  old  as  1788.  It  is  impor- 
tapt,  in  order  to  a  proper  construction  of 
statute,  not  only  to  look  to  the  lan- 
guage employed  in  it,  but  to  see  how  the 
law  stood  prior  thereto. 

In  the  statute  branching  out  the  general 
court  into  district  courts,  passed  in  1788. 
It  is  provided,  that  juries  de  medietate 
linguae  may  be  directed  by  the  [district] 
:ourt.  But  the  manner  in  which  this  power 
was    to   be  executed,  was  not    indicated  by 

the  statute. 
i92  *By  an  ordinance  of  convention 
passed  in  1776,  it  Is  provided,  that 
he  common  law  of  England,  all  statutes 
made  In  aid  of  the  common  law  prior  to 
the  4th  year  of  king  James  I.  and  which 
general  nature   not   local  to   that 


linoas  may  be  directed  by  tbe 
conrw  respectively."  Rev.  Code  of  ITW.  Pleasaats's 
edi.  of  1908,  ch.  7S.  I  IS.  p.  101.  And  the  revised  aUt- 
ute  of  I8ie.  concemlne  juries,  reenacted  the  provi- 
Blon  in  the  same  words.  1  Rev,  Code  of  IBIP,  ch.  76, 
t  IS.p,al«.-NoteiQOHBiQalEdlUon. 

trbe  ludffment  was  according  to  tbe  statute.  I 
Rev.  Code,  cb,  148. 1  I,  p.  S7I,-Note  Id  Orldual  EdI- 
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kingdom,  shall  be  the  rule  of  decieion, 
and  shall  be  in  full  force,  until  the  same 
shall  be  altered  bj  the  legislature.  The 
common  law  of  Bngland  or  the  english 
statutes  falling:  within  the  purview  of  this 
ordinance  of  convention,  furnish  the  onlj 
means  of  determining  the  construction  to 
be  given  to  the  statute  of  1788. 

Bj  the  common  law,  the  crown  mig-ht,  in 
the  exercise  of  its  prerogative,  and  occa- 
sionally did,  exercise  the  power  of  giving 
to  aliens  a  trial  hy  a  jury  de  medietate 
lingus ;  but  the  power  was  exercised,  or 
withheld,  at  the  discretion  of  the  crown. 
And  so  the  law  remained  in  England, 
until  the  reign  of  Eldward  III.  when  a 
|iolicy  was  adopted,  purely  local  in  its  ab- 
ject, which  became  the  foundation  of  the 
subsequent  power  and  glory  of  the  britiah 
empire.  In  order  to  attract  to  England, 
artisans  from  the  continent,  where  manu- 
factures were  greatly  in  advance  of  Eng- 
land, the  strongest  indncenients  were  held 
out,  and  privileges  were  extended  to  aliens, 
which,  in  the  language  of  an  english  his- 
torian, "were  not  permitted  by  any  other 
government  in  the  world."  In  pursuance 
of  this  policy,  the  statute  staple  was  passed 
in  the  27th  year  of  Edward  III.  whereby 
marts  for  the  purpose  of  exclusive  trade 
were  established,  where  strangers  were  in- 
vited to  settle;  and  to  protect  them  from 
the  prevailing  prejudices  of  the  english 
people  against  them,  special  tribunals 
were  created  for  the  adjudication  of  all 
causes  connected  with  trade  and  commerce ; 
and  whenever  an  alien  became  a  party,  a 
jury  de  medietate  linguae  was  directed  for 
the  trial  of  his  cause.  But  as  the  juris- 
diction of  these  tribunals  was  limited  to 
the    trial    of  civil    causes   growing   out  of 

mercantile  or  trading  transactions, 
693      in  'the    following    year,  the    statute 

2S  Ed.  3,  Stat.  2,  ch.  13,  was  passed, 
giving,  in  all  cases,  whether  civil  or 
criminal,  when  an  alien  was  a  party,  a 
jury  de  medietate  linguze,  if  he  required  it. 
This  was  not  a  discretionary  power  vested 
in  the  courts,  but  mandatory  at  the  will  of 
the  alien.  This  mode  of  trial,  then,  which 
by  the  common  law  was  a  mere  favour  to  be 
extended  or  withheld  by  the  crown,  became 
the  right  of  the  alien,  when  demanded  of 
the  courts.  The  statute  of  28  Ed.  3,  was 
in  force  in  England,  when  the  ordinance  of 
the  Virginia  convention  in  1776.  and  the 
subsequent  statute  of  1788,  were  passed ; 
and  in  deciding  the  question  before  ua.  it 
is  necessary  to  determine  whether  the  stat- 
ute of  the  28  &6.  3,  was  adopted  by  the  ordi- 
nance of  convention  of  1776;  since,,  if  it 
was,  it  furnished  the  rule  for  the  construc- 
tion of  the  statute  of  1788,  declaring  that 
the  courts  may  order  juries  de  medietate 
linguae;  but  if  the  sUtuie  28  Ed.  3,  was 
not  adopted  by  the  ordinance  of  convention, 
then  the  common  law,  and  not  the  statute, 
furnishes  the  rule  for  expounding  the  Vir- 

A  majority  of  the  judges  arc  of  opinion, 
that  the  statute  of  the  28  Ed.  3,  never  was 
in  force  in  Virginia,  either  during  its  colo- 
nial dependence,  or  by  force  of  the  ordi- 
nance of  convention  of  1776,  and  that  the 
Virginia  statute  of  1788  was  only  intended 
to  confer  upon  the  judiciary  the  same  dis- 
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the  snbject  which  by 
stituted  a  portion  of 
the  royal  prerogative.  We  find,  upon  an 
examination  of  the  records  of  the  general 
court,  from  the  year  1776,  down  to  1788 
(when  the  Virginia  statute  was  enacted) 
during  which  time  this  court  had  judicial 
cognizance  of  the  business  of  the  country, — 
a  period  too  when  the  public  mind  was  in- 
flamed by  the  revolutionary  struggle, — that 
there  was  no  case  in  which  a  jury  de  med- 
ietate llngus  was  allowed,  nor  have  we 
found  any  memorial  of  the  exercise  of 

694  the  power  during    the   colonial  *gov- 
ernment.     And   it  may  be  proper    to 

remark,  that  had  it  been  the  intention  of 
the  legislature  in  1788,  to  adopt  the  eng- 
lish statute  of  2B  Ed.  3,  it  is  not  probable, 
with  the  statute  before  it,  that  it  would 
have  used  language  which,  in  its  ordinary 
acceptation,  implied  a  discretion,  when 
the  statute  it  was  adopting  was  mandatory: 
nor  Is  it  probable  that,  in  this  particular 
instance,  the  legislature  would  have  de- 
parted from  the  rule,  which  we  believe  was 
applied  to  every  other  english  statute  in- 
corporated into  our  code,  of  adopting  the 
same  language  employed  in  the  english 
statute,  only  changing  or  modifying  the 
language  to  suit  the  altered  condition  of 
the  country,  because,  in  adopting  an  eng- 
lish statute  into  our  code,  it  carried  with 
it  the  construction  given  to  it  by  the  eng- 
lish courts  prior  to  its  adoption  here.  And 
such,  doubtless,  would  have  been  the  form 
of  the  Virginia  statute  of  1788,  had  the 
legislature  intended  to  adopt  the  english 
statute  of  28  Ed.  3.  But  if  the  legislature 
Intended  only  to  adopt  the  common  taw 
discretionary  power  upon  this  subject,  then 
the  terms  employed  were  consistent  with  ■ 
that  intention.  And  as  the  common  law 
was  declared  to  be  in  force  in  Virginia,  the 
only  necessity  that  existed  for  legislating 
at  all  upon  the  subject,  aroae  from  tHe  sep- 
aration in  this  country,  of  the  executive 
and  judicial  powers  of  the  government: 
whereas  by  the  common  law  this  discre- 
tionary judicial  power  was  vested  in  the 
crown,  the  power,  when  authorized  to  be 
exercised     here,    was     transferred    to    the 

Some  of  the  judges  are  of  opinion,  that 
the  principles  of  the  statute  of  28  Ed.  3, 
are  nnsuited  to  the  nature  of  our  institu- 
tions, the  character  of  our  people,  and.  the 
structure  of  our  judiciary.  The  english 
statute  was  enacted  in  aid  of  a  wise  policy 
at  the  time;  yet  it  was  a  local  policy, 
conSned  to  the  country  in  which  it  origi- 
nated ;  and  the  comity  of  nations,  except 
In  that  particular  instance,  has  never 

695  gone  so  far    as   to  'extend    to    aliens 
higher   judicial    privileges  than  were 

extended  to  citizens.  In  England,  the  jeal- 
ousy of  the  common  law  denied  to  aliens 
the  privileges  of  citizenship.  To  compen- 
sate the  alien  for  the  disabilities  under 
which  he  laboured,  a  jury  to  try  his  causes, 
composed  of  equal  numbers  of  aliens  and 
citizens,  was  allowed  to  him.  And,  prac- 
tically, there  was  no  great  inconvenience 
in  doing  so,  compared  with  benefit  to  be 
derived  from  attracting  to  the  country  the 
skill  and  capital  of  foreign  artisans  and 
merchants,  then  rendered  necessary  by  the 
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Infant  state  of  the  trade  and  manufactures 
of  the  country.  Besides,  the  aliens,  in  that 
country,  spoke  a  different  language,  and 
were  collected  together  at  the  various  marts 
of  trade,  and  could  easily  be  distinguished 
from  the  citizens.  It  is  not  so,  and  never 
was  80,  in  this  country.  The  moment  an 
alien  sets  his  foot  upon  our  shores,  he  ac- 
quires rights  unknown  to  the  laws  ol  Eng- 
land. All  aliens  may,  in  a  few  years, 
become  citizene;  they  are  scattered  through 
the  country,  instead  of  being  conHned,  as 
originally  they  were  in  England,  to  certain 
places ;  three-fourths  of  them  speak  the 
language  of  the  country,  and  are  in 
degree  familiar  with  its  laws;  and  from 
the  recent  settlement  of  the  country  by 
immigrants  from  abroad,  and  the  continual 
influx  of  foreign  immigration,  there 
esist  no  auch  prejudice  against  them  as 
gave  rise  to  the  statute  of  28  Ed.  3.  And 
let  us  see  what  would  be  the  practical  oper- 
ation of  the  english  statute,  if  it  were  in 
force  here.  Suppose  the  statute  authorized 
a  trial  by  a  jury  de  medietate  lingiix  in  all 
cases  where  an  alien  is  a  party,  civil  as 
well  as  criminal,  eicept  treason.  If  the 
demand  exceed  twenty  dollars,  and  the 
alien  require  it:  the  court  must  order,  and 
the  sheriff  must  snmmon,  if  they  can  be 
found  in  his  county,  a  jury  composed,  in 
part,  of  six  aliens;  and  it  will  be  no  excuse, 
that  his  county  is  large,  and  the  aliens  dis- 
persed. If  six  may  be  found,  he  must 
696  hunt  them  up;  'and,  in  the  mean- 
time, the  trial  must  be  suspended  (as 
was  required  in  the  case  under  considera- 
tion) until  they  can  be  got.  A  large  pro- 
portion of  the  aliens  in  this  country 
(differing,    in   that  respect,  from  aliens  in 


ing  citizenship,  it  would  be  difficult  to 
certain,  whether  the  foreigner  was  an  alien 
or  a  citizen ;  yet  the  sheriff  must  be  pre- 
sumed to  know  who  are  aliens,  and  who 
are  not,  and  the  courts  may,  in  every  case, 
be  called  upon  to  decide  whether  the  juror, 
who  is  summoned  as  an  alien,  may  not  be 
a  naturalized  citizen.  But  these  are  not 
the  only  anomalies  growing  out  of  such  a 
proceeding;  the  citizen  can  only  have  his 
cause  tried  by  jurors  having  a  certain 
property  qualification ;  a  qualification  sup- 
posed to  be  a  teat  of  the  fitness  of  the  juror 
to  act  In  that  capacity.  But  the  alien  can 
have  his  cause  tried  by  a  jury,  half  of  whom 
may  be  fugitives  and  vagabonds,  the  "scam 
of  the  old  world  cast  upon  our  shores ;" — for 
if  there  be  six  aliens  1  a  the  county,  let  them 
be  what  they  may,  they  must  be  put  upon 
the  jury,  if  the  alien  wills  it.  The  aliens, 
BO  placed  upon  the  jury,  may  not  understand 
a  word  of  our  language,  and  yet  they  are 
to  try  a  cause,  the  testimony  and  the  plead- 
ings in  which  are  in  a  language  of  which 
they  are  ignorant,  and  must  decide  upon 
laws  about  which  they  know  nothing.  Nor 
are  these  all  the  obiections  that  may  be 
urged  ag-ainst  that  mode  of  trial.  The 
great  end  and  aim  of  jury  trial,  is  to  in- 
sure fairness  and  Impartiality;  and  every 
safeguard  should  be  placed  around  that 
mode  of  trial;  yet,  if  in  every  case  where 
an  alien  is  concerned,  a  jury  de  medietate 
lingua    is    to    be   allowed   (and   it  must  be 


demandable  of  right  in  every  case,  or  in 
none)  with  what  ease,  amounting  almost 
to  certainty,  may  justice  be  defeated?  For 
example,  let  an  alien  employed  upon  our 
public    works    (where   they    are    found  in 

numbers)  murder,  assault,  or  other- 
697      wise  maltreat  a  citizen  ;  if  'when  put 

upon  his  trial  for  it,  he  is  entitled  to 
six  jurors  who  are  aliens,  probably  his 
countrymen,  peradventure  his  associates, 
men  like  himself,  with  no  interest  in  the 
country,  indifferent  to  its  laws, .and  reck- 
less of  its  peace ;  would  such  jurors  convict? 
We  are  aware,  that  this  reasoning  may  be 
considered  as  applying  to  the  impolicy  of 
the  law,  rather  than  as  proving  that  the 
law  does  not  exist.  Bnt  we  are  of  opinion, 
that  it  is  a  fair  argument  for  the  purpose 
of  shewing  that  the  legislature  did  not  in- 
tend, when  it  enacted  the  statute  of  1788, 
to  incorporate  in  it  the  english  statute  of 
28  Ed.  3,  open  as  it  would  be,  in  its  appli- 
cation to  this  country,  to  the  objections 
that  have  been  pointed  out,  bnt  only  in- 
tended to  confer  upon  the  courts  the  an- 
cient common  law  discretionary  power  over 
the  subject, — a  sound  judicial  discretion. 

It  is  to  be  observed,  further,  that  the  leg- 
islature in  1792,  when  engaged  in  the  great 
work  of  establishing  a  code  of  laws  adapted 
to  the  altered  condition  of  the  country, 
after  having  enacted  many  of  the  english 
statutes,  very  frequently  in  the  identical 
language  of  them,  re-enacted  the  statute  of 
1788,  and  then  repealed  all  the  english 
statu  tea  which  had  been  temporarily 
adopted  by  the  ordinance  of  convention  of 
1776.  If,  therefore,  the  statute  of  28  Ed.  3, 
was  Intended  to  be  embraced  by  the  ordi- 

statute,  repealed  by  the  act  of  1792,  leaving 
the  Virginia  statute  of  1788  concerning 
juries  de  medietate  lingus,  without  any 
support  from  the  english  statute,  and  de- 
pending alone  upon  the  common  law  as 
furnishing  the  means  for  expounding  It. 
So  that,  if  the  statute  of  28  Ed.  3,  was  ever 
in  force  in  Virginia,  it  ceased  to  be  in 
force  after  the   repealing  statute  of  1792. 

We  have  felt  the  force  of  the  argument, 
that  the  word  may,  used  in  the  Virginia 
statute,  should  be  construed  imperatively, 
and  be  taken  as  equivalent  to  shall.  It  is 
undeniably  correct,  that  when  the 
performance  of  a  *publlc  duty  is 
required  of  the  court,  the  word  may 
is  mandatory.  Thus  the  county  conrts  may 
lay  a  levy  for  certain  purposes;  this 
would  be  construed  shall  lay  a  levy  &c.  and 
in  criminal  cases,  where  a  benetit  or  priv- 
ilege is  intended  to  be  secured  to  the  pris- 
oner or  accused,  ordinarily  and  as  a 
general  rule,  the  term  may.  If  employed, 
will  be  construed  imperatively.  But  this 
must  always  yield  to  the  obvious  in- 
tention of  the  legislature.  We  have 
endeavoured  to  shew,  that  the  intention  of 
the  legislature  was  only  to  give  to  the 
courts  a  discretionary  power  to  direct  juries 
de  medietate  lingus ;  and  that,  conse- 
quently, the  word  may.  aa  used  in  this 
statute,  should  receive  its  literal   interpre- 

A  majority  of  the  court,  therefore,  are  of 
opinion,  that  the  circuit  superior  court  in 
""  case  under  consideration,  althoagh    in 
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the  first  iaatance  it  directed  a  jury  de 
incdietate  lin|;u:e,  migfht  with  propriet:y, 
for  aught  that  appears  in  the  record,  have 
refused  to  do  so;  and  that  the  same  discre- 
tionary power  that  justified  the  order  to 
sutnmoD  such  a  jury  in  the  first  ioBtaiice, 
authorized  the  conrt  to  refuse  itin  the  last; 
and  nothlngr  appears  in  the  record  to  ahen- 
that  the  discretion  given  by  the  statute  has 
not  been  properly  exercised. 

BROWN,  FRY,  CHRISTIAN  and  ROB- 
ERTSON, J.,  dissented  from  the  opinion 
and  the  judgment.  And  the  following 
opinion  (in  which  Fry  and  Christian.  J., 
expreneed  their  concurrence)  was  delivered 
by 

ROBERTSON,  J.  No  question  which 
concerns  the  due  administration  of  the 
criminal  laws  of  a  state  can  be  regarded 
as  unimportant.  BspeciaUy  is  it  incum- 
bent on  those  whose  province  it  is  finally 
to  determine  the  true  construction  of  the 
penal  code,  to  pause  and  ponder  well  before 
they  break  down  or  weaken  the  barriers 
erected  against  oppression  and  prejudice. 
On  this  account  perhaps,  rather  than 
699  on  account  of  its  'practical  or  intrin- 
sic importance,  the  present  case  has 
received  a  more  than  ordinary  share  of 
attention.  Finding  myself,  after  the  beat 
consideration,  constrained  to  dissent  from 
the  opinion  of  a  majority  of  the  court,  it 
Is  but  respectful  to  them,  as  well  as  due  to 
myself  to  assign  some  of  the  reasons  which 
have  influenced  my   judgment. 

The  privilege  of  a  jury  de  medietate  has 
existed  in  England  from  an  extremely  re- 
mote antiquity.  It  is  said,  no  medietas 
lingux  was  at  the  common  law;  and  it 
seems  certain  that  the  courts  bad  no  power 
to  award  it:  but  in  the  old  treatise  entitled 
Trials  per  Pais  [p.  210,)  we  are  told  that 
"this  trial,  by  the  common  law,  was  wont 
to  be  obtained  of  the  king  by  his  grant." 
Be  this  as  it  may  it,  it  was  allowed  as  early 
a*  the  reign  of  Ethelred  (in  the  10th  cen- 
tury) to  Welshmen,  who  were  then  aliens: 
and  to  a  jew  as  early  as  the  9th  of  Edw.  1, 
(the  year  1281).  It  was  expressly  accorded 
(only  however  in  civil  cases)  to  alien  mer- 
chants by  the  statute  of  the  staple,  27  Edw. 
3,  stat.  2,  ch.  8,  (1353);  indeed,  if  the  par- 
ties were  all  aliens,  a  full  jury  of  aliens 
was  given :  and  by  a  statute  passed  the 
Bucceediug  year,  the  jury  de  medietate  wai 
extended  to  all  aliens,  and  to  "all  manner  o< 
inquests  and  proofs. ' '  (28  Edw.  3,  ch. 
13,  i  2.)  And  on  this  footing  it  continued 
until  doubts  of  its  existence  were  created 
by  the  general  terms  of  the  statute  2  Hen. 
5,  stat.  2,  ch.  3,  declaring  the  qualifications 
of  jurors.  To  remove  these  doubts  or 
remedy  the  inconvenience,  the  R  Hen.  6.  ch. 
29,  was  passed,  evincins  the  great  solicitude 
of  the  engllsh  people  to  preserve  the  priv- 
ilege unimpaired.  In  the  same  spirit,  it  is 
believed,  the  courts  of  England  have  ex- 
pounded the  statutes  according  it.  They 
have  held  that  subsequent  statutes,  no  mat- 
ter how  generally  expressed,  fixing  the  qual- 
ificatiuns  of  jurors,  do  not  apply  to  de 
juries  de  medietate:  that  In  trials  where 
medietas  lingus  is  required,  the  alien 
may  be  aided  de  circumstantibus, 
700  *(aad  this,  though  it  seems,  by  the 
words  of  the  act,  no  tales  is  granted 
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in  such  cases),  because  the  statute  was 
made  or  the  speedy  execution  of  Justice, 
and  should  be  expounded  favourably  to 
serve  the  intent  of  the  makers.  2  Hawk. 
P.  C.  ch.  43,  {  35;  21  Vin.  Abr.  187;  Jenk. 
288,  pi.  14,  10  Rep.  104,  citing  Julius 
Cxsar's  case.  The  tales  moreover,  we  are 
told  in  the  quaint  language  of  the  author  of 
Trials  per  Pais  (p.  72,  74,)  ought  to  be  of 
the  same  quality  as  the  quales;  for  "tales 
are  words  simililudinary :  therefore,  if  the 
first  jury  be  per  medietatem  linguae,  so 
ought  the  tales  to  be."  Nor  have  I  been 
able  to  find  a  solitary  instance  on  record, 
of  refusal  by  the  english  courts  to  award 
the  writ  in  question  when  prayed  for  in 
due  time  by  an  alien,  since  the  statute  of 
Edw.  3, — though  Blackstone  says  (3  Black. 
Comm.  361,)  some  question  may  no^  exist 
how  far  the  statute  3  Geo.  2,  ch.  25,  bath 
undesignedly  abridged  this  privilege  in 
civil  cases. 
Turning  to  our  own  state,  we  find  it 
uch  more  difficult  to  ascertain  the  true 
history,  origin  or  extent  of  the  privilege 
in  question.  We  have  no  printed  reports 
of  criminal  cases  of  an  earlier  date  than 
1789,  nor  any  printed  report  whatever,  so 
far  as  I  have  discovered,  of  a  decision  on 
the  particular  subject. 
It  is  doubted  whether  the  privilege  existed 
:  all,  either  by  law  or  usage,  during  our 
colonial  history.  It  is  doubted  also  whether 
it  could  be  granted  under  the  ordinance  of 
1776,  adopting  the  common  law  of  England, 
and  all  acta  of  parliament  prior  to  the  4th 
of  James  1.  "and  which  are  of  a  general 
nature,  not  local  to  that  kingdom." 

I  deem  it  unnecessary  to  give  the  reasons 
which  incline  me  to  the  opinion  that  It 
wBs  always  demandable  of  right  in  Vlr* 
ginia,  sibce  that  opinion  has  no  influence 
the  particular  question  before  us.  That 
question  must  depend  on  the  proper  con- 
struction of  laws  passed  since  the  revolu- 
tion,     and      which      1      now      proceed     to 

consider. 
701  *The   first   instance   we  have  been 

able  to  find  of  any  direct  legislation 
upon  the  subject,  is  in  the  act  "establish- 
ing district  courts  and  for  regulating  the 
general  court,"  passed  in  17S8;  12  Hen. 
stat.  at  targe,  p.  730.  The  44th  section 
is  in    these    words:  "Juries   de    medietate 


transposed  to  the  act  "concerning  grand 
juries,  petit  juries,  and  veniremen,"  with 
a  slight  alteration  in  phraaeolc^y;  "Juries 
de  medietate  lingn«e  may  be  directed 
by  the  courts  respectively."  1  Old  Rev. 
Code,  ch.  73,  }  13.  This  last  act  pre- 
ceded that  repealing  the  britlsh  statutes, 
though  both  were  passed  at  the  same 
session.  I  note  these  circumstances  to 
shew  that  the  provision  waa  probably 
intended  to  obviate  the  consequence  which 
would  have  resulted  to  aliens,  in  re- 
spect to  this  privilege,  by  the  repeal  of 
the  british  statutes;  and  to  shew  that  it 
waa  not  casually  or  inadvertently  intro- 
duced into  our  code  at  the  session  of  1792, 
but  upon  deliberate  consideration.  And  it 
was  again  deliberately  re-enacted  at  the 
reviaal  of  1819:  see  the  act  to  reduce  into 
one    the     several     acts   concerning   grand 
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jnrieB  and  petit  juries,  1  Rev.  Code  of  1819, 
ch.  75,  i  13,  p.  266. 

The  privilegre  therefore  bas  existed  of 
rig-ht  or  in  the  discretion  of  the  several 
conrta  of  criminal  jurisdiction,  undeniably, 
by  express  sta  tutor  J  provision,  for  upwards 
of  fifty  years. 

The  instances  in  which  it  has  been  claimed 
(much  to  the  honour  of  our  state)  have  not 
been  frequent.  Several  of  the  judges  of 
this  court,  I  understand,  have  awarded  it 
in  their  respective  circuits.  Only  one  in- 
stance  has  fallen  under  my  own  personal  ob' 
servation,  in  which  it  was  applied  for;  the 
trial  of  Lowther  for  mnrder,  before  the  late 
foperior  court  of  law  for  Henrico  county. 
Id  that  case,  on  the  prisoner's  motion, 
judge  Brockenbrough  quashed  the  venire 
facias  and  panel,  and   awarded  a  ven- 

702  ire  facias  de  medietate  linguae.     *The 
present  case,  and  that  of  Brown. 

before  us  on  petitions  for  write  of  i 
are  the  first,  so  far  as  my  inform 
extends,  in  which  'the  jury  de  medietate 
was  ever  refused  in  a  criminal  case,  when 
asked  by  an  alien  in  proper  time- 
la  the  case  of  Richards,  the  m 
diate  subject  of  consideration,  t 
point  of  fact  was  actually  directed,  and  a 
]nry  de  medietate  summoned.  Of  the  aliens 
summoned,  there  only  appeared, 
whom  was  challenged  by  the  pri: 
cause;  and  there  being  a  defect  of  jurymen 
such  as  the  precept  required,  the  prii 
moved  the  court  inatanter,  either  to 
pel  the  attendance  of  the  veniremen  who 
had  been  summoned,  or  to  order  the  sheriff 
to  summon  as  many  other  aliens  as 
make  up  a  jury  de  medietate.  The 
overruled  his  motion,  notwithstanding  the 
admission  of  the  attorney  for  the  comi 
wealth  that  there  were  other  aliens  ii 
county  sufficient  to  complete  the  jury, 
a  jury  was  impaneled  consisting  of  ten 
denicens  and  two  aliens;  the  first,  ' 
believed,  of  that  description,  ever  i 
eled  under  such  circumstances,  either  for 
the  trial  of  a  denizen  or  an  alien. 

If  the  prisoner  was  not  entitled  to  a  jury 
de  medietate,  it  was  clear  error  to  put  aliens 
of  any  number  on  the  panel:  if  he  was, 
be  was  entitled  to  a  full  moiety  of  aliens, 
provided  they  could  be  had.  21  Vin.  Abr. 
168,  pi.  5;  Id.  189,  pi.  1.  Such,  as  I  under- 
stand it,  is  (he  law,  and  so  are  the  prece- 
dents: and  I  am  yet  to  see  one  to  the 
contrary,  if  such  exist  in  England  or  in 
Virginia.  Ought  we  now  to  make  this  pre- 
cedent? 

It  is  said  the  language  of  our  statute 
differs  from  that  of  the  english  statute, 
and  justifies  a  different  course  of  proceed- 
ing :  and  the  attorney  general  contends, 
that  under  our  act  the  privilege  is  in  no 
case  demandable  of  right,  but  the  grant  of 
it  is  discretionary  with  the  courts.  Such 
is  not  my  opinion.  It  is  true  the  terms 
used    are,    that    juries   de    medietate 

703  may  be  directed.     But   where  a  "stat- 
ute   directs    a    thing    for  the  sake  of 

justice  or  the  public  good,  may  is  the  same 
as  shall.  Salk.  609;  6  Bac.  Abr.  379.  Had 
the  law  used  the  term  "must"  or  "shall," 
it  might  have  been  construed  as  compulsory 
on  the  courts  tn  all  cases  where  aliens  were 
parties,  whether   civilly  or  criminally,  and 


whether  they  prayed  for  such  juries  or  not. 
But  the  learned  committee  of  revisers  who 
first  inserted  the  provision  in  the  bill  con- 
cerning juries,  as  welt  as  the  general  as- 
sembly who  made  it  the  law,  must  be 
presumed  to  have  known,  that  to  the  gen- 
eral rule  giving  the  privilege  in  question, 
as  well  as  to  all  others,  there  were  or  might 
be  some  exceptions.  It  was  known  that  in 
England  the  writ  would  never  be  issued 
unless  prayed  for;  nor  unless  prayed  for  in 
proper  time,  (although  it  has  been  allowed 
in  England  even  after  the  return  of  a  dis- 
tringas, 21  Vin.  Abr.  189,  pi.  2,  note,  not- 
withstanding it  was  not  prayed  for  at  the 
venire  facias,  as  it  was  in  this  case) ;  nor 
where  denizens  and  aliens  were  joint  de- 
fendants. 21  Vin,  Abr.  188.  pi.  10.  In 
all  these  cases,  possibly  in  others,  even  the 
courts  of  England  might  refuse  a  jury  de 
medietate,  notwithstanding  the  peremptory 
terms  of  the  statute  of  E^w.  3,  which  de- 
clares that  ''in  all  manner  of  inquests  and 
proofs"  amongst  aliens  and  denizens,  one 
half  of  the  inquest  or  proof  "shall"  t>e 
denizens,  and  the  other  half  of  aliens,  if 
so  many  Ac.  But  neither  these  nor  similar 
exceptions  abrogatp  the  general  rule,  or 
render  it,  In  my  opinion,  the  less  obliga- 
tory. Neither  do  they,  or  the  terms  of  our 
statute  under  which  their  observance  may 
well  be  justified,  render  it,  as  seems  to  be 
supposed,  wholly  discretionary  or  optional 
with  the  court,  in  all  cases,  to  grant  or 
withhold  the  privilege.  The  law,  in  my 
opinion.  Is  imperative;  and  equally  so 
in  reference  both  to  the  general  rule  and  the 
acknowledged  exceptions.  The  rourt,  in 
this  view,  has  no  discretion  to  grant  the 
writ  in  the  excepted  cases,  nor  to  refuse  it 
in  others.  In  no  case  is  the  grant 
704  or  denial  ex  gratia.  *In  some  cases 
the  alien  may  have  no  right  to  r.laim 
it:  but  in  all  others  the  right  to  claim  it 
does  exist,  and,  in  my  opinion,  not  as  a 
matter  of  favour,  but  ex  dehito  justitice, — 
a  right  as  absolute  and  as  perfect  as  that 
to  a  jury  composed  of  twelve  men ;  and  to 
this  extent  I  wish  to  be  understood  in  ex- 
pounding the  statute  as  imperative. 

It  may  be  true  that  in  England  this  priv- 
ilege may  have  been  allowed  anciently  ex 
fratia, — by  special  grant  from  the  crown 
Trials  per  Pais  210,)  as  Serjeant  Haw- 
kins supposes  it  may  now    in  cases  of  trea- 

2  Hawk.  P.  C.  ch.  43.  H   37,    p.  420. 

inr  constitution,  which  forbids  the 
by  the  executive,  of  any  preroga- 
tive by  virtue  of  any  law,  statute  or  custom 
of  England,  did  not  design  that  the  kingly 
prerogative  of  dispensing  favours  to  pris- 
oners ex  mera  gratia,  should  be  transferred 
to  the  judiciary.  "To  leave  it  in  the  breast 
of  the  judge  to  relax  or  supersede  general 
restrictions  and  rules  whenever  he  shall 
ik  particular  cases  not  within  the  reason 
of  them, ' '  has  been  always  thought  of 
dangerous  tendency.  4  Bum's  Eccles.  Law 
Fearne  on  Remainders  429.  An  arbi- 
trary and  uncontrolled  discretion,  even 
in  a  judge,  may  be  well  defined  the  law  of 
tyrants.  "It  is  always  unknown;  it  is 
different  in  different  men :  it  is  casual,  and 
depends  upon  constitution,  temper  and 
passion.  In  the  best,  it  is  oftentimes  ca- 
price: in  the  worst,  it   is  every  vice,  folly 
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and  pBBsiOQ  to  which  hnman  nature  is  lia- 
ble." The  consequcticea  of  such  a  discre- 
tion would  be  peculiarly  misctiievous  under 
onr  judicial  syatem,  ad  mini  ate  red  as  it  is 
by  upwards  of  twenty  judgres,  each  in  his 
particular  circuit.  The  law  of  one  circuit 
might  differ  from  that  in  another,  and  no 
one  indeed  would  be  able  to  aay  what  would 
be  the  law  in  any  case,  before  it  should  be 
pronounced;  depending',  aa  it  would,  upon 
the  circumatancea  of  the  caae,  or  the  liumour 
of   the   judge;   and  no  meaiia    would 

705  exiat,  in  this   or  any  other  •court,  of 
retnedying  the  uncertainty  or  enforc- 
ing uniformity,  where  the. will  of  the  judge 
alone  was  the  law  of  the  case. 

But  it  cannot  be  seriously  urged  that  the 
authority  to  be  exercised  by  the  courts,  in 
this  or  in  any  case,  is  discretionary  in  the 
aenae  in  which  that  authority  might  have 
been,  or  may  now  be,  exercised  by  the  king 
of  England.  It  is  not  a  royal  prerogative 
which  they  possess,  but  at  most  a  judicial 
discretion,  governed  by  well  settled  prin- 
ciples, and  liable  to  be  controlled  by  the 
proper  appellate  tribunals-  Thus  viewing 
it,  let  us  enquire  what  are  the  grounds 
apon  which  the  circuit  court  refused  to 
impanel  a  jury  de  medietate  in  the 
present  case. 

The  fact  of  alienage  was  jiroved  to  the 
satisfaction  of  the  court.  The  writ  was 
applied  for  in  proper  time ;  was  actually 
awarded  (without  objection,  as  far  as  ap- 
pears, by  the  court  of  the  prosecution),  and 
was  duly  executed.  A  part  of  the  aliens 
summoned  appeared,  and  two  were  impan- 
eled. The  prisoner  then  applied  for  sup- 
pletory  process,  to  render  the  privilege  to 
which  the  court  had  deemed  him  entitled, 
effectual.  Such  process,  in  either  of  the 
modes  in  which  he  was  willing  to  talce  it, 
was  authorized  by  law.  But  the  court  re- 
fused its  aid  ;  thuq,  in  effect,  suddenly  and 
without  the  suggestion  of  any  reason  what- 
ever, retracting  the  grant,  by  refusing  to 
make  It  effectual,  though  the  means  were 
admitted  to  be  within  its  reach. 

It  is  said,  we  are  bound  nevertheless  to 
presume  that  this  refusal  of  the  court  to 
carry  its  own  judgment  and  precept  into 
effect,  was  upon  good  grounds. 

The  geneial  proposition,  that  the  deci- 
sions of  courts  of  competent  jurisdiction 
are  to  be  held  well  founded,  will  be  readily 
admitted.  But  this  doctrine  has  no  appli- 
cation where  error  in  point  of  law  in  the 
judgment  of  an  inferior  court  appears  to 
an  appellate  tribunal.  Nor,  in  criminal 
cases  at  least,  can  any  matters  of  fact  be 
inferred    by    argument,    as  conatitut- 

706  ing  the    grounds   of  "sucli  judgment. 
In    the    present   case,    for    my    own 

part,  looking  only  to  the  record,  I  am  un- 
able to  conjecture,  and  therefpre  cannot  pre- 
sume, any  sufficient  reason  whatever  for 
such  refusal.  The  caae  is  ahewD  to  be  one 
coming  under  none  of  the  exceptions 
already  stated.  The  proof  was  complete 
that  the  prisoner  was  an  alien;  and  he 
prayed  for  the  precept  in  due  time.  The 
grant  of  the  precept  itself  implies  a  conces- 
sion of  his  title  to  have  it;  and  the  com- 
monwealth's attorney  admitted  a  sufficiency 
of  auch  jurors  aa  would  satisfy  its  exi- 
'  gency.     What  ground  is  therefor  presump- 


tion, where  there  is  nothing  to  shew  that 
any  additional  fact  appeared,  or  that  any 
new  evidence  was  offered?  Prima  facie  at 
leaat,  it  waa  a  case  for  a  writ  de  medietate. 
The  court  must  so  have  considered  it.  la  it 
not  incumbent  then  on  the  prosecution,  to 
shew  the  grounds  upon  which,  after  it  was 
actually  awarded,  its  due  enforcement  waa 
refused?  If  it  was  discreet  in  the  court  in 
the  first  instance  (as  I  conceive  it  most 
clearly  was)  to  award  the  writ,  it  caanot 
well  be  that  it  was  also  discreet  to  render 
it  nugatory.     To  give  on  due  consideration. 


to  the  process  being  conceded,  the  right  to 
all  means  necessary  and  proper  to  give  it 
full  effect,  and  vindicate  the  authority  of 
the  court,  would  seem  to  follow  of  course, 
on  general  reasoning.  But  the  principle 
rests  upon  more  solid  grounds.  The  aettled 
doctrines  of  the  law  establish  its  correct- 
ness in  reference  to  the  particular  question 
before  us,  and  shew  that  in  all  caaes  where 
a  talea  becomea  neceaaary  to  supply  a  de- 
ficiency of  the  principal  panel  summoned 
on  a  writ  de  medietate,  the  tales  must  he  of 
auch  aa  are  deficient, — denizena  if  denizens 
be  wanting,  and  aliens  if  there  be  a  defect 
of  aliens;  and  that  this  is  so,  even  where 
the  tales  are  taken  de  circumatantihus.  10 
Rep.  104.  It  is  error,  I  apprehend,  if  the 
talea   does  not   pursue    the   venire    facias. 

Trials  per  Pais  74,  214.  "If  the 
707      *venire     facias    l>e    per    medietatem 

linguae,  the  talea  ought  to  be  per 
medietatem  linguK."  Id.  72.  And  it  is 
said,  "if  eight  Indigent  and  four  alieni- 
genx  be  impaneled,  it  is  ill;  because  it 
18  not  permedietatem."  21  Vin.  Abr.  188, 
pi.  5.  (This  must  be  understood,  provided 
a  sufficiency  can  be  found  to  complete  the 
jury  according  to  law.)  Here  the  jury  ap- 
pears to  be  composed  of  ten  denizens,  and 
two  aliens  only,  although  a  sufficiency  of 
aliens  could  have  been  had.  If  it  be  said 
that  the  court,  notwithstanding  it  had  di- 
rected a  jury  de  medietate,  might  subse- 
quently, and  without  assigning  any  reason, 
retract  or  disappoint  the  grant,  still  this 
does  not  cure  the  error;  for,  admitting  this, 
the  jury  in  such  case  must  be  altogether 
of  denizens.  If  the  case  then  rests  upon 
that  ground,  the  court,  retracting  the  privi- 
lege, or  refusing  to  carry  it  into  effect, 
could  not  lawfully  subject  the  prisoner  to 
be  tried  by  any  other  jury  than  one  com- 
posed wholly  of  good  and  lawful  free- 
holders. There  can  be  no  lawful  trial 
except  by  auch  a  jury,  or  a  jury  composed, 
at  the  instance  of  an  alien,  the  one  half  oiF 
good  and  lawful  freeholders,  and  the  other 
of  aliens,  if  to  be  bad.  The  jury  in  the 
present  case  waa  neither  a  jury  under  the 
special  provision  for  juries  de  medietate, 
nor  under  the  ancient  law,  but  constituted 
in  a  manner  which,  under  the  circum- 
Btances,  was  unauthorized  by  and  unknown 
to  the  law  of  England,  or  that  of  our  own 
state. 

If  upon  the  facts,  so  far  aa  they  are  dis- 
cloaed  in  the  record,  the  priaoner  was  not 
entitled  to  a  jury  de  medietate,  I  can  im- 
agine no  state  of  facts  sufficient  to  give  bim 
such  title.  In  conferring  upon  our  courts 
the  power  to  bestow  a  privilege,  originating 
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in  England,  and,  until  adopted  by  tbe 
american  atatcB,  probably  existing  la  no 
other  country,  it  seema  reasonable  to  sup- 
pose (there  being  no  defiaite  bounds  pre- 
scribed by  our  otvn  law)  that  the  mode  and 
measure  of  its  enjoyment  were  Intended 
to  be    re|;ulated    by    tlie  practice  and 

708  principles    regulating  'them  in  Eng- 
land.    This    would    be   bo,    I    think, 

upon  the  reason  of  the  thing,  independent 
of  the  consideration  that  our  language, 
laws  and  customs  are,  in  the  main,  either 
identical  with  or  similar  to  those  of  Grtat 
Britain;  that  the  decisions  of  the  englisb 
courts  are,  where  applicable,  habitually 
referred  to  and  adopted  by  our  own;  and 
that  the  very  process  by  which  this  partic- 
ular privilege  is  enforced,  as  almost  all  the 
process  ne  use,  is  that  framed  in  England, 
and  preserved  by  the  saving  clauae  of  oar 
act  repealing  the  british  statutes.  Look- 
ing then  to  England,  nothing  further  was 
ever  required  to  entitle  an  alien  to  a  jury 
dc  medietate,  so  far  as  I  have  seen,  than 
that  he  should  allege  or  prove  his  alienage, 
and  pray  for  the  writ  in  proper  time.  The 
same  mle,  I  infer,  prevails  in  New  York. 
In  the  case  of  The  People  v.  MXean,  2 
Johns.  Rep.  381,  the  only  question  appar- 
ently raiud  was  whether  the  jury  de 
medietate  might  be  summoned  Instanter. 
Although  it  would  seem  from  the  statute 
cited  in  the  case  (Laws  of  New  York,  vol. 
1.  p.  377-9,)  that  the  right  to  such  a  jury 
rested  upon  implication,  rather  than  any 
express  provision,  the  right  does  not  seem 
to  have  been  contested;  nothing  more  ap- 
pears than  that  the  prisoner  "suggested  his 
alienism,  which  was  admitted." 

It  may  be  thought,  that  the  application 
bein;  to  the  discretion  of  the  court,  facts 
should  be  proved  tending  to  shew  that  a 
prejudice  existed  on  the  part  of  the  citizens 
against    those   of  the    nation  to  which   the 

frlsoner  belonged.  But  In  the  first  place, 
f  any  such  general  prejudice  exist  in  the 
circuit  where  he  is  arraigned,  he  has  a  right 
to  a  change  of  venue,  wholl;^  independent 
of  the  provision  relative  to  juriea  de  med- 
ietate: and  in  the  next  place,  if  the  prej- 
udice be  national,  and  such  as'  to  justify 
an  application  for  a  jury  de  medietate,  the 
judge  himself  might  not  escape  the  conta- 
gion, and  thus  the  privilege  would  be  most 
apt     to    be   withheld  when    it   was    most 

709  *I  forbear   to  go  into  the  question 
of     policy    discussed     at     the     bar. 

Surely,  however,  it  is  a  mistake  to  suppose 
that  it  was  against  the  policy  of  Great 
Britain,  and  much  more  that  it  was 
against  that  of  the  colonies,  to  encourage 
the  settlement  to  foreigners.  The  anxiety 
of  our  own  state,  on  the  contrary,  to  afford 
such  encouragement.  Is  strongly  expressed 
in  the  statutes  of  naturalization,  one  of 
which  passed  as  early  as  1671 ;  see  2  Hen. 
Stat,  at  large,  p.  289,  464.  The  settlements 
of  the  french  protestant  refugees  in  this 
state  and  in  the  Carolinas,  of  the  swedes 
and  dutch  in  New  York  &c.  all  go  to  dis- 
prove the  suggestion  alluded  to,  that  the 
colonial  policy  was  adverse  to  the  introduc- 
tion of  foreigners.  Four  thousand  germans 
are  said  to  have  been  imported  into  Penn- 
sylvania   in  1750.     Indeed,    as   it  has  been 
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strongly  expressed,  "the  colonies  now 
forming  the  United  States  may  be  consid- 
ered as  Europe  transplanted."  I  have  not 
fully  examined  what  states  grant  or  refuse' 
juries  de  medietate.  The  privilege  is  not 
allowed  in  North  Carolina;  State  v.  An- 
tonio, 4  Hawks's  Kep.  200.  In  South  Caro- 
lina it  is  granted  by  express  statute  passed 
in  1783,  nearly  in  the  words  of  the  28  Edw, 
3.  In  Maryland  and  Pennsylvania  it  i* 
also  said  to  exist;  and  in  the  last  was 
judicially  awarded  on  the  ground  of  usage, 
shewn  by  rather  loose  evidence  of  a  single 
instance,  although  no  law  of  the  state  di- 
rectly rec0gni2ed.it,  and  although  the  chief 
justice  (M'Kean)  was  of  opinion  that  the 
reasons  which  gave  rise  to  the  statute  of 
Edw.  3,  did  not  apply  to  the  then  govern- 
ment of  Pennsylvania.     1  Dall.  73. 

But  the  policy  or  impolicy  of  the  law  Is 
a  question  addreasing  itself  to  a  di&erent 
department  of  the  government.  It  is 
enough  for  ns  that  we  find  it  on  the  statute 
book :  and  I  deem  it  my  duty,  until  tbe 
legislature  shall  think  proper  to  repeal  it, 
to  give  it  a  candid  exposition  and  full 
effect. 

710  *I  will   add    a    single    remark.     It 
may  be  supposed  that  the  privilege  of 

a  jury  de  medietate  lingus  ought  not  to  t>e 
accorded  to  those  who  speak  the  same  lan- 
guage as  ourselves.  But  the  statute  which 
originally  conferred  it  in  England  is  not 
per  medietatem  lingus,  but  by  the  moiety 
of  aliens;  and  so  runs  the  writ  or  venire 
facias.  21  Vin.  Abr.  189,  (in  margin); 
Rastall's  Entries  265.  Since  the  era  of 
our  independence,  the  english  and  our- 
selves have  stood  towards  each  other  in 
the  relation  of  foreigners ;  and  I  cannot 
doubt  that  every  american  citizen,  if  im- 
pleaded in  the  courts  of  England,  may  now 
demand  this  privilege,  -  which,  (as  already 
said, )  before  it  was  adopted  by  the  states 
of  America,  or  some  of  them,  into  their 
codes,  it  was  the  boast  of  England  was 
indulged  to  strangers  in  no  other  country  in 
the  world. 

The  result  of  my  t>ast  reflections  is  a  con- 
viction that  the  circuit  superior  court  of 
Chesterfield  erred  in  overruling  the  motion 
mentioned  in  the  bill  of  exceptions,  and 
in  refusing  to  give  to  the  petitioner  the 
full  benefit  of  the  wiitde  medietate  linguae, 
authorized  by  law,  and  issued  by  its  own 
dtre.ction  ;  and  consequently  that  the  judg- 
ment ought  to  be  reversed,  and  a  new  trial 
awarded. 

Writ  of  error  denied. 

711  "Brown  v.  The  Commonwealth. 
December,  iBtl. 

Crinlnal  Uw— Maimer- Jurk*  D«  MedlMatc  Lbi- 
sva-DlMredaa  ol  Caart.*-Tbe  courts  havlns  a 
discretionary  power  to  direct  larleB  de  mealeCste 
IIdkhs.  or  uot  to  do  so,  la  cases  wbcre  aliens  arc 
parties  ;  Id  a  proaecnOon  /or  marder.  the  mere 
belDB  an  alien  and 
lot  sufflcleDt  to  re- 


rlnclpa!  case  U  cited  Inj^f-soC*  to  Ricbards 
..  11  LelEh  fOO:  AUanllc.  etc.  R.  Co.  v. 
TVa.  IH.  lis.  E.  Rep.  us.  See  monocrapblc 
'Juries"  appended  to  Cbaboon  v.  Com.,  » 
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i  BOQDil  dlicre- 


QDlre  the  coDrt.  In  tbe  eierclK  of 
UoQ.  to dlreccancb  alary. 

Petition  for  a  writ  of  error  to  a  judgment, 
of  the  circuit  superior  court  of  Bedford. 
Brown  having  been  examined  in  the  county 
court  of  Bedford  upon  a  charge  of  murder, 
and  sent  on  for  trial  for  the  crime  in  the 
circuit  superior  court,  the  clerk  of  the 
countj  court,  in  purauanue  of  the  statute 
concerning  criminal  proceedings  against 
free  persons,  1  Reir.  Code,  ch.  169,  (  9,  p. 
601,  iMued  a  venire  facias  commanding  the 
sheriff  to  summon  a  jurj  of  good  and  law- 
ful men,  freeholders  of  the  county  and  of 
the  neighbourhood  where  the  fact  was 
committed,  toappearat  the  circuit  superior 
court  for  the  trial  of  the  prisoner;  and  the 
sheriff,  in  obedience  to  the  precept,  sum- 
moned a  jnrj  of  citizens  and  freeholders. 
The  prisoner  having  been  indicted  for  the 
murder  in  the  circuit  superior  court,  and 
upon  arraignment  pleaded  not  guilty, 
moved  the  court  to  quash  the  venire  facias 
that  had  been  issued,  and  to  direct  a  jury 
de  medietate  linguae  to  be  summoned  for 
his  trial,  upon  proof  adduced  by  him,  that 
tie  was  an  alien  and  a  native  of  Germany, 
and  that  he  was  ignorant  of  the  english 
langnage.  The  court  overruled  the  motion, 
and  the  prisoner  filed  a  bill  of  exceptions 
to  the  opinion.  A  jury  was  then  Impan- 
eled in  the  usual  manner.  Verdict,  mur- 
der  in  the  second  degree,  and  term  of 
Imprisonment  in  the  penitentiary  fifteen 
years;  an^  sentence  accordingly. 

The  prisoner  presented  a  petition  to  this 
court,  praying  a  writ  of  error,  on  the 
ground  that  he  was  entitled  to  a  jury  de 
medietate  lingua;,  and  that   the  court  erred 

in  refusing  to  direct  such  a  jury. 
712  •Wingfield,  for  the  prisoner. 

The  attorney  general,  for  the  com- 
monwealth. 

DUNCAN,  J.,  delivered  the  opinion  of 
the  court.  The  only  question  raised  by  the 
recoid  is,  whether  the  fact,  that  the  prisoner 
was  an  alien  and  Ignorant  of  the  language 
of  the  court,  gives  him  a  right  to  a  trial 
by  a  jnryde  medietate  lingus?  This  court, 
during  the  present  term,  in  Kichards's 
case,  has  decided,  that  the  statute  provid- 
ing that  juries  de  medietate  lingua  may  be 
directed  by  the  courts  respecliveiy,  is 
not  imperative,  but  only  confers  a  discre- 
tionary power  on  the  courts,  to  direct  such 
juries.  Although  the  courts,  in  all  cases 
where  a  person  accused  requires  a  jury  de 
medietate  lingns,  should  exercise  a  sound 
discretion,  in  directing  or  refusing  the 
jury,  this  court,  without  intending  to  de- 
cide what  particular  state  of  facts  would 
make  it  proper  for  a  court  to  direct  such  a 
jury,  is  of  opinion,  that  the  mere  circum- 
stance of  the  prisoner  not  understanding 
the  language  of  the  court,  is  not  a  sufficient 
ground  to  require  the  impaneling  of  such 
a  jury;  and  that  there  was  no  error  in  the 
refusal  of  the  court,  in  this  case,  to  direct 
a  jury  de  medietate  lingua. 

ROBERTSON,  J.  For  some  of  the  rea- 
sons assigned  in  the  opinion  I  have  just 
given  in  the  case  of  Kichards,  and  which 
apply  more  strongly  to  the  present  case, 
I  think  the  writ  of  error  asked  by  the  peti- 
tioner ought  to  he  awarded.  Here  there  is 
no  room    for  presumption  or  intendment. 


All  the  evidence  before  the  court  below  is 
inserted  in  the  record.  It  shews  that  the 
petitioner  is  an  alien,  speaking  a  language 
different  from  our  own,  and  so  imperfectly 
acquainted  with  the  english  tongue,  as 
makes  it  difficult  for  him  in  ordinary  con- 
versation to  understand  others,  or  make 
himself  understood  by  them:  That  on  his 
arraignment  he  pleaded  not  guilty,  and 
obtained   a  continuance:  That  at  the 

713  ensuing     term,     *on     being     again 
brought  to  the  bar,  he  alleged  that  he 

was  an  alien,  an^  moved  the  court  to  quash 
the  venire  facias,  and  to  cause  a  jury  de 
medietate  to  be  summoned,  (in  which  par- 
ticular the  case  resembles  that  of  Low t her, 
to  whom  the  superior  court  of  Henrico 
granted  snch  a  jury) :  That  the  court  over- 
ruled his  application,  and  refused  a 
privilege  which  the  benignity  of  the  law 
authorized  at  least,  if  itdid  not  require,  to 
be  granted. 

All  remedial  statutes,  especially  snch  as 
regulate  proceedings  in  criminal  cases, 
ought  to  be  expounded  favorably,  and  so  as 
to  serve  the  intent  of  the  makers.  It 
would  not  surely  have  been  error  in  the 
court  in  this  case  to  award  the  process :  and 
I  find  it  difficult  to  understand  how  it  is, 
that  in  a  criminal  case,  upon  the  same  state 
of  facts,  it  may  be  either  right  or  wrong, 
as  the  judge  wills  it,  to  grant  a  privilege 
authorised  by  law.  If  this  privilege  may 
be  refused  rightfully  in  all  such  cases  as 
that  before  us,  I  know  of  none  in  which 
it  may  not  be  refused;  and  the  decision, 
in  my  judgment,  goes  near  to  the  entire 
abrogation  of  the  statute,  which  authorixes 
the  courts  to  grant  it.  The  rfnly  doubt  on 
mymindisvrhether  the  petitioner,  in  pray- 
ing the  writ,  did  not  oome  too  late.  But  as 
the  venire  facias  was  most  probably  issued 
according  to  the  general  practice,  by  the 
clerk  after  the  continuance,  and  not  by  the 
court;  and  as  all  things,  on  the  continu- 
ance, stood  at  the  next  term  in  the  same 
plight  as  at  the  time  of  that  continuance; 
more  especially  as  some  of  the  questions  in 
this  case  are  new  and  Important,  and  have 
not  been  argued  before  the  court,  I  am  in 
favor  of  awarding  the  writ  of  error. 

FRY,  CUOPTON  and  CHRISTIAN,  J., 
concurred   in  the  opinion  of  Robertson,  J. 

Writ  of  error  denied. 

714  'Tooel  V.  The  Commonwealth. 

Criminal  Law-Jurtas-NeuHlty  (or  KsaplDsTocclb« 

before  Wbole  Pwiel  CboHa.*— Id  ImpanellaE  a 
rial  of  an  [ndlclinent  of  felony,  there  is 
keep  lurrmen  wbo  bare  been 
elected  and  iwora  toeetber  and  separate  from 
□tber  persoDB,  under  cbar«e  of  the  nheriff.  until 
Che  whole  aumber  shall  be  eleclefl  and  BWorn. 
luBi— Suns— Same— Caj«  ■(  Bar.— in  Impanellns  a 
I  OFT  for  trial  of  an  Lodlctment  of  telooy.  etBhl  are 
elected   ana    awom,   and  three   elected    bat   not 


'Jaries—Saparadon- elect. -On  tbls  q 

tbe  principal  ca»e  cited  in  Thompnon  v.  Com.. 
aratL  MS  (see  note);  Dllwortb  v.  Com.,  Vt  Oratt  709 
fool-nolt  CO  Philips  *.  Com,.  1*  Orate  48S:  Flesber  i 
tale,  sa  W.  Va.  W.  See  monographic  noU  oi 
Juries"  appended  to  Cbaboon  v,Com,.10aratt  TSl 
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the  resu  Eoea  »oine   miles  oil  aad  ataya   Bome 
hoors  :  the  other  ten  are  vat  la  cbaree  of  sheriff, 
to  be  kept  toeetber  and  separate  from  other  per- 
sons,   till   eoBulnir   mornlhg :   ntxin    attachment 
asalnat  the  abKcoudlnE  lurymau.  he  is  uken  the 
same  Dlsbt.  and  pnt  and  kept  Id  same  room  wl 
the  otber  lurymeh  till  neit  mornlnc.  but  tbi 
appears  to  have  been  no  conversation  on  the  sub- 
ject of  the  prosecution  :  next  morning,  by  allow- 
ance of  the  court,  this  ]nry man  Is  cballenBed  by 
the  prisoner  for  cause,  and  set  aside  ;  the  Jury  Is 
then  completed,  and  And  the  prisoner  gnllty  ^  Hi 
1.  Saa^-S«a»-S*a«— SaoM.— The   separation   of 
the  abscoDdlns  Juryman  from  his  fellows,  and 
his  subsequent  association  with   them.   Cbonsb 
he  was  afterwards  struck  from  the  panel,  does 
not  vitiate  the  verdict,  and  li  no  eood  reason 

9.  Saaie— Suae— Clwllaaga  tor  Canw— Olacretloa.— 
After  a  Juryman  bas  been  elected  and  sworn, 
the  court  may.  In  Its  discretion,  allow  the  pris- 
oner to  cballeuire  bim  for  cause,  and  atrlke  him 
from  the  panel. 

Petition  for  a  writ  of  error  to  a  judgment 
of  the  circuit  anperior  court  of  Bocking^- 
ham.  Tooel  was  indicted  upon  the  stat- 
ute 1  Kev.  Code,  ch.  Ill,  i  30,  p.  42S,  for 
feloniously  carrying  tliirteen  slaves  the 
property  of  Kipling  of  Rockingham,  one 
slave  the  property  of  Kedrick  of  the  aame 
county,  and  another  slave  the  property  of 
Brill  of  the  same  county,  out  of  the  county 
of  Rockingham  into  the  county  of  Shenan- 
doah in  Virginia,  without  the  consent  of 
the  owners,  or  either  of  them,  and  with  in- 
tention to  defraud  and  deprive  the  respec- 
tive owners  of  the  staves.  The  prisoner 
was  arraigned  on  the  13th  October  1941,  and 
pleaded  not  guilty.  Of  the  jurors  sum- 
moned on  the  venire  facias,  he  challenged 
some  for  cause,  and  all  the  others  per- 
715  emptorily ;  and  then  eight  'jurors 
called  from  the  by-standera  were 
elected  and  sworn,  among  whom  was  one 
Miller,  and  three  others  were  elected,  but 
not  sworn.  The  venire  and  the  by-atanders 
being  all  exhausted  by  challenges  and 
election,  the  court  ordered  the  sheriff  to 
summon  twenty-four  good  and  lawful  men, 
in  order  that  the  jury  might  be  completed 
out  of  them.  In  this  stage  of  the  proceed- 
ing, the  juror  Miller  who  had  been  already 
elected  and  aworn,  left  the  court  room,  on 
pretence  of  sickness,  attended  by  an  officer; 
but  eo  soon  as  he  got  out  of  the  courthonae 
ran  oS,  and  though  pursued,  escaped,  and 
went  about  four  miles  into  the  country. 
The  sheriff  reported  the  fact  to  the  court, 
which  thereupon  awarded  an  attachment 
against  Miller  for  the  contempt,  returnable 
forthwith.  And  then  the  court,  with  the 
fMrisoner's  consent,  committed  the  other  ten 
]urors  to  the  custody  of  the  under  ahertffH, 
to  be  kept  together  without  communication 
with  any  other  persons  on  the  subject  of 
the  prosecution,  and  to  be  brought  into 
court  the  next  morning;  and  the  sheriffs 
were  sworn  to  perform  this  duty.  The 
jurors  were  all  brought  into  court  the  next 
morning;  and  at  the  same  time,  the  ab- 
sconding juror  Miller,  who  had  been  taken 
upon  the  attachment,  was  brought  before  the 
court.  It  was  then  again  demanded  of  the 
prisoner,  whether  he  was  still  willing  to  be 
tried  by  Miller;  upon  which  the  prisoner 
challenged    him  for   cause,  and   he  was  set 


aside,  and  his  name  struck  from  the  panel. 
Two  other  jurors  were  then  called  and 
elected,  and  these  together  with  the  two 
jurors  who  bad  been  elected  but  not  swttrn 
the  day  before,  were  sworn,  and  thus  the 
jury  was  completed.  The  trial  proceeded; 
and  the  jury  found  the  prisoner  guilty, 
assessed  a  fine  upon  him  i.d  100  dollars,  and 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  to  be  three  years. 

The  prisoner  moved  the  court  for  a  new 

trial;  and    produced  the   affidavit  of  one  of 

the  nnder    sheriffs,    by   which  it  appeared, 

that   Miller   was    taken    upon  the   at- 

716  tachment,  'brought  back  and  put  in 
the   same    room   with   the  other  ten 

jurors,  who  had  been  put  under  charge  of 
the  sheriffs,  about  nine  o'clock  of  the  night 
of  the  13th  October,  and  kept  with  the 
other  jurors  all  night;  that  in  fact  he  slept 
in  the  same  bed  with  one  of  them.  But  it 
appeared  by  the  affidavit  of  another  of  the 
sberifis,  who  staid  with  the  jurors  in  the 
same  room,  that  during  all  the  time  Miller 
was  there  with  the  rest,  he  the  sheriff  heard 
no  conversation  between  Miller  and  any  of 
the  jurors,  and  no  conversation  of  any  of 
the  jurors  with  the  others,  on  the  subject 
of  the  prosecution  ;  but  Miller  slept  in  the 
same  bed  with  one  of  the  jurors,  and 
he  the  sheriff  was  asleep  part  of  the 
night  while  Miller  was  in  the  room.  The 
court  overruled  the  motion  for  a  new  trial, 
but  ordered  the  affidavit  to  be  made  part 
of  the  record ;  and  then  proceeded  to  pas* 
sentence  upon  the  prisoner  according  to 
the  verdict. 

And  now  G.  N.  Johnson,  for  the  pris- 
oner, presented  a  petition  to  this  court, 
praying  writ  of  error  to  the  judgment,  al- 
leging as  errors  in  the  proceedings: 
1.  That  it  was  not  lawful  or  proper  to  keep 
the  jurors  who  were  elected  and  sworn  on 
the  13th  October,  together  with  the  three 
others  who,  though  elected,  were  not 
sworn.  2.  That  it  was  nAt  competent  to 
the  court,  to  discharge  a  juror  who  had  been 
sworn  (as  Miller  had  been)  .though  chal- 
lenged by  the  prisoner ;  at  least,  not  without 
discharging  the  whole  panel;  for  which 
the  petition  referred  to  the  provision  in 
the  12th  section  of  the  statute  1  Kev.  Code, 
ch.  75,  p.  266.  "that  noexceptiona  against 
any  juror,  on  account  of  this  estate,  or  age, 
or  other  legal  disability,  shall  be  allowed 
after  he  is  sworn,"  3.  That  the  motion  for 
a  new  trial  ought  to  have  been  sustained: 
that  the  strange  and  improper  conduct  of 
Miller,  and  his  association  with  the  rest 
of  the  jury  afterwards,  threw  suspicion 
over  the  verdict,  and  vitiated  it. 

717  *PER  CURIAM.    The  decision   of 
chief    justice     Marshall     in    Aaron 

Burr's  case,  "that  there  was  no  necessity 
for  delivering  the  jurymen,  who  had  been 
or  should  be  sworn,  into  the  custody  of  the 
marshal,  until  the  whole  number  had  been 
impaneled  and  sworn,"  1  Burr's  trial  p. 
382.  and  the  opinion  of  this  court  in  Mar- 
tin's case,  2  Leigh  745,  are  decisive  ao- 
thorities  against  the  prisoner's  application- 

CLOPTON.  J.,  dissented,  upon  the  au- 
thority of  M'Caul'scase, ;  "'--  "-  "* 
303-6.  I     ' 

Writ  of  error  denied. 
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INDEX. 


ABANDONMENT. 
Of  oblecUoD  to  [rresularlty  of  sale  n 
deed.    See  MortKaKes  and  trnBta  No.  11.  a 
Hoxbes  V.  Caldwell. 

ACCIDENT. 
See  Surprise,  and 


Mason  v.  Nelson, 


ACCOPNT. 

i.  When  account  must  be  Bled  Tlth  declaration  In 
aSHumpslI.    See  AsHumpsit  No.  S.  S.  and 

FItcb  y.  Leltcb.  «T1 

X.  Bin  by  lesatees  acalnat  administrator  for  ac- 
connt.    See  L.esacy  and  lesatee  No,  9.  and 

Anderson  v,  Tbompaon,  tfS 

I.  Btll  by  leeateea  to  resettle  eiei 

See  I.eeacy  and  legatee  No.  3.  4,  ani 

Aylelt'sei'ory.  Klne  4c..  4 

4.  AdmlQistrator'B  duty  to  produce  voachera  ( 
"     ~       ~         -     B  and  admlnlfltralo 


No.  I 


f.  Street 

li.  What  administration   ai 
aeainsc  heirs  of  li 


._.     a  no  evidence 

_. See  EiecQtors  and  ad- 

mlnlstracora  No.  IT.  18.  and  S.  C.       4M 


, y  be  resorted  to  for  adjust- 

lag  amoDDt  to  be  raised  by  sale  ander  traal  deed. 
See  Mortsaices  and  truata  No.  T.  and 

Wllklns  y.  Gordon  ft  wife  &  others.  Ml 

ADJOURNMENT  OF  QUESTIONS. 
By  circuit  court  to  general  conrt. 
Upon  the  trial  of  an  Indictment  tor  felony,  prls- 
a  lONtructlon  tothe  Jury.  In 


COD  sum  ma  ted.  and  U 


ought  to  Qnd   for  t 

lontrealth,  adjourns  thi 
:aDSe  till  the  n 


Lbe  motion  ti 
coDSLructlun 


.  adjour 
lught  t( 


ADMINISTRATION . 
See  Eiecntora  and  administrators. 

ADMISSIBILITY  OF  EVIDENCE. 
See  Evidence  and  Witness. 

AD  QUOD  DAMNUM. 
What  lUQUlsltion  on  application  for  leave  to  build 


AFFIRMANCE. 

Judgment    for  defendant   reversed    as  l 

--",  afflrmed  a»  '     "  "  ■- 

■a  No.  8,  and 


t  and  afflrmed  an  to  another.    See  Appellate 


See  Contract. 


AGREEMENT. 


0  allowing  'Jury  t 


llngux   for  ti 

Btcbards  V.  Commonwealth,  6M 

Broim  V.  Commonwealth,  711 

ANSWER. 
I.  What  party  may  Introduce  answers  to  Interrog- 
atories Hied  at  law.    See  Interrogatories,  and 

Vaughn  &  Co.  V.  Qarlaad.  2tl 

£.  Concerning  eHect  of  answer  to  bill  for  setting 


Kincbeloe  v. 

APPEARANCE. 

What  la  not  an  appearance  to  the  action. 
Plaintiff  anes  out  a  aummoaa  to  defendant  tc 


3  attacbment  la  sued 


tered  at  i 


lefendac 


In  t< 


rocess  qaasbed.  was 
;tlon  «hicb   dlapenat 


e  ciuastaed 

Irregalar 

.   furtber  and  proper 

Wynn  v.  Wyalt's  adm'x,  b8E 

APPELLATE  JURISDItTTION. 

I.  Wbat  may  be  considered  by  appellate  court. 

1.  Aspeclally  creditor  of  a  deo 

equity  agalniit  the  adminlatratoi 

account  of  tbe  pemonal  and  reai  d.nBFi.t.  anu  "huk- 

fictton  of  hla  demand  out  of  those  funds,  which  are 

accordingly  directed  by  the  court  of  chancery  to  be 

applied  to    that  purpose,  but   prove    Insufflclenl ; 

whereupon  the  creditor  ales  a  supolemental  hill,  to 

BuWect  certain  slaves  given  by  the  decedent  In  hla 

lifetime  to  hla  daugbtera  (who.  as  belrs.  are  parties 

defendants  to  the  original  bill):  la  their  answers  to 

tbe  supplemental  bill,  tbe  daughters  not  only  con- 

.   .^        ...       made  by  that  bin. but  Impeach 


a  bin  In 
B.  for  an 


.  by  the  appeal,  and 
y  be  examined  and 


afflrmed,  without 

B,  Tbepower  of  an  appellate  court' to  take  coenl- 
lanre  of  a  question  between  the  appellees  arises 
only  when,  on  the  questions  between  the  appellant 
on  the  one  hand,  and  one  or  more  of  the  appellees 
ontheother.a  decision  l»  made  whlcb  disturbs  the 
rights,  as  settled  by  tbe  decree  appealed  from,  of 
one  or  more  of  the  appellees  :  per  Stanard.  J. 

S.C.       aw 
II.  What  Is  no  around  for  reversal. 

4.  Where  the  court  below  has  rejected  evidence 
offered  In  support  of  a  plea  wbich  It  had  received, 
Kan  appenate  court  Khali  regard  the  plea  asnaught. 


t.  What  Is  no  ground  for  reversing  decree  of  fore- 
closure.   See  Mortgagea  and  truata  No.  lo.  and 
Harklns  v.  Forsyth  and  others.  EM 

T.  Want  of  proper  parties  to  bill  for  setting:  aside 
a  will  la  no  ground  to  reverse  decree  of  dismission 
right  on  the  merlM.    See  Will  No.  7.  and 

Kinchelnev.Iflncheloe,  tat 

III.  Reversal  a 


another, 
tefendant  pleads 


ie  general   Issue. 
1  pleas  to  the  Hi   ' 


ount.  Upon  a  demurrer  to  these  pleas,  the  circuit 
nun,  holdluK  both  of  tbem  lo  be  good,  enters  Jndg- 
lent  for  tbe  detendaut  upon  the  flrst  count.  At  a 
ubsenuenl  day,  the  isRue  is  tried   on  tbe  second 


il  LEIQH 

b«neat  of  U 


VntoiNU  RspoKTa,  Annot&tbd. 
.  JuiliriDent  on  the  sccodiI 


Price. 

IV.  Practice  on  revenal. 
t.  Practice  on  reversins  ludsmeot  t 


I.  Wad  dill. 
V.  Sebeaiine  after  reversal, 

if  apiieals  after  Jndirn 

Wyon  T.  Wyalt'B  adm'x. 

VI.  Jurisdiction  of  seDeral  conrL 
12.  See  Adjoammenl  of  questions.    General  ci 


Snilth  T.  Loyd. 


I.  Action  ai 
thebeneflt 


[alQBt  flrat  aaalgnor  by  second,  for  bene- 

Qt  of  bis  asHlEnee. 

oslt  Is  brought  tn  the  name  of  S.   D.  for 

of  ¥..  V.  aralQSt  a  defendaot  as  aaalgnor 

The  defendant  pleads,  1.  that  after  her 

ment  to  the  ulalatlfi,  and  before  the  bond 

e  doc.  the  plaintiff  assigned   and)  one  E.  V. 

right,  title  and  inleresl  In  and  to  the  bond. 

son  whereof  no  right  of  action  against  her  as 

or  was  In  the  plalotlfl.  but  the  right  of  action 

t  her  was  In  the  said  E.  V. :  a   that  after  ber 

menc  to  the  plaintiff,  and  before  the  com- 

ment   of   tbls   action,    the    iiiaintlQ.    being 

IS  discharged  as  an  Insolvenc  debtor,  by  rea- 
ttate  belonging  to  him  became 
-vested  In  a  sheriff,  and  no  rlgbt  of  actioo  against 
ber  as  asalguor  remained  In  ibe  plaintiff.  On  a 
demorrer  to  these  pleas.  Held  that  neltberof  them 
is  sufficient  to  bar  the  plain  tiff  from  maintaining  the 

Dunav,  Price.  101 

II.  Asslgnmencof  policy  of  iDHurance. 
S.  Concerning  assignment  of  policy  of  Insurance 


I.  By  second  asslguor  against  tbe  Qrst. 
1.  See  Assignment  No.  1.  and 
Dunn  V.  price.  «» 

II.  Filing  account  wUb  declaration. 
~    "       -        ■■         '   ■  ■    1  Rev.  Code,  cb.  IM.  »M, 


which  dccl. 


:  ''la  e 


cryai 


le  plalntlOHballBIe  with  his 

his  claim  against  the  defendant:  and  In  fai 
Ibereof.  he  Hbali  cotbe  entitled  to  prove  before 
Jury  any  Item  which  Is  not  so  plainly  and  par 
larly  described  In  the  declaraUon.  as  to  give 
defendant  full  notice  of  the  character  thereof.' 


Fitch  V.  Leitch, 
If  the  proof  ottereil  by  tbe  plalDtld  be  such  as  to 

"   '     ■"         ''  lassent.  It  Is  of 

ly  acconnt  Sled 
Ibe  the  plaintiff's 

_     _._.    aufflclent  notice 

of  the  character  thereof.  S.  C,       «l 


no  Importance 
or  not;  for  tbl> 
demand,  as  to  i 


tl«5.07."  »h 
date  of  this  1 


_  _l8  de Clara- 
words.  "IBM, 


e.  and  promised  to  pay  It 


ATTACHMENT. 
When   atUchment  to  compel  appearance  is  not 
proper  process.    See  Summons  No.  8.  and 

wynn  v.  Wyatt'sadm'i.  &B4.  E 

ras  'ATTOBNEY. 

See  Power  of  attorney.    Principal  and  agent 
No,  t.  and 

Huston's  adm'r  v.  Cantrll  and  others.  in 

Segar  v.  Edwards  and  wife,  SIS 


murder,  applies  l 


le  for  ai 


con  Sued  In  close 
severe,  and  dangei 

S,  Prisoner  examined  In  a  corjioratli 


o  ball  a  prisoner 


Indictment  tor  n 


larceoy  of  r 
him  for  aldl 


ig  and  abetting  an  officer  of  a  bank  to 
icy  and  bank  notes  confided  to  his 
nt  of  IDO.OOO  dollars  or  more,  and  of 
ley  and  hank  notes  of  the  banlt  to  [be 

and  abetting  the  officer  to  embeiEie, 
...     ...  .     .         ^j  J. 


indictments   and  acquitted:   it   a 

action,  and  though  the  acts  charged  In  the  indlct- 

tlon  of  his  innocence 
m  <.iie  uiuers.  aa  euLiues  uim  hi  be  balled. 

Green  v.  Commonwealth.  871 

IIL  Mode  of  balling  Infant  prisoner. 
4.  An  Infant  prisoner  being  admitted  to  ball,  bis 
sureties  were  required  to  enter  Into  the  recognl- 
lanceofball.  without  his  Joining  therein  himself. 
Commonwealth  v.  Semmes.  ME 

IV,  When  habeas  corpus  will  be  dispensed  with. 
h.  Tbe  general  court,  on  the  petition  of  a  prisoner 
[a  custody  on  an  Indictment  for  murder,  to  be  let  to 
bail  on  account  of  the  111  state  of  his  health,  forbore, 
on  the  same  account,  to  bring  blm  before  It  by  ha- 
beas corpus,  heard  his  application  for  bail  in  his 
absence,  and  resolved  that  he  ought  to  be  let  to  ball: 
whereupon,  the  Judge  of  the  circuit  superior  court 

to  ball  accordingly. 

Commonwealtb  v,  Semmes.  M 

BANKS. 
See  Branch  banks,  and 
Tompkins  v.  Branch  bank,  tn 

BOND. 
I.  Construction. 
1.  What  bond  does  not  bind  heirs  of  obligor.    See 


Wilson  V.  Spencer.  ssi 

II.  Judgment  on  bond  with  collateral  condition. 
4.  Tn  debt  on  bond  with  collateral  condition,  the 


y  the  1MB 


1  allow   interest 


It  will  n 


Lbe  r 


r.  Spoils,  e  Mnnf.  3M. 

Wilson  V.  Si»encer.  Ml 

III.  Action  by  second  assignor  against  Ont. 
B.  See  Assignment  No,  I.  and 

BRANCH  BANKS. 
Where  an  action  Is  brought  under  tbe  acl  paaaed 
ntitled  ^*an    act  autborliliig  salts 


wealth  In  ceruin  c: 


ches  of  banks  in 


VlROlNlA  Rkports,  AmmoTaTbd. 


c  tbe  motber  b 


r.  Brancb  bank. 
BRIDQE. 
See  Perries  aad  brideeB.  and 


r.  CartersirllU  bridge  com- 
CANAL  AND  RAIL  BOAD  COMPANIES. 


«    grant    of    charter    does    i 

monopoly, 
■e  PraDcblHC  No.  1 , 


Tuckaboe  canal  c< 


',  Tnckahoe  and 


James  river  rail  road 

II.  Power  of  Junior  company  to  erosB  line  Of  elder. 

2.  A    navigable    canal    being   constrncted   by    a 

chartered  "        "         ' 


:rall  road  be  B neb  tbat  It  m 

1.  the  rail  road  coiopan:    ' 

Ls  road  bo  as  to  cross  tne  canai:  out  in  sncn 
e  the  rail  road  mnsl  be  so  constrncted  as  nowise 

le  canal  company  for  all 


S.  Tbe  El 


a  rail  r. 


rail  road    law    of  iBse-T. 


118. 


for  its  Dse,  lands  whlcb  a  chartered  canal  company 
ha-s  aciinlred  for  its  canal,  as  well  a'<  lands  of 
Indliidoals:  and  If  tbe  canal  company  baa  only 
acquired  a  rlablof  way  in  tbe  lands  occupied  by  the 
canal,  the  rail  road  comi>any  may  bave  tbe  lands 
condemned  for  its  nse.  as  the  lands  of  tbe  original 
proprietor, subject  to  80 ch  right  of  way. 


IV.  1 


nproceedlnj 
He  IRb  sei 


rail  road 
be  injoined. 
if  the  gener 
deprived  o 


thereby  transcending  It 


Conclasiveness  of    I 


CE  RTIEIC  ATE. 


S.  C.       42 


CHALLENGES 
i.  What  opinion    as    to    gailt    or    Innocence  ot 
accused  will  dlsqaallly  to  act  as  a  juror.    See  Jnry 
No.  1.  4.  6.  and 

Armtitead  V.  Commonwealth.  <Kl 

s.  Discretion  of  court  to  allow  challenge  for  canse 
'       '  '  See  Jury  No. '  " 


3.  Dtscretl- 


of     ( 


714 


■  Jury  No.  I 
n  wealth, 
realth. 


lowing   lory  i 


CHANCERY 

en  proceeding  of 
ned.     See  Canal  a 

tahoe  canal  co.  v 
'er  rail  road  ci 


Id  rail  road  companies  No. 
Tnckahoe  and  James 


mofferry  owner's  franchise  will 
DOlheioJolned.     See  Ferries  and  bridges  No.  Land 
Trent  and  others  v.CarterSTlIte  bridge  com- 
pany. St  I 
724         •»■   Jurisdiction    to    protect     a     prospective 
right  to  freedom.    See  Freedom  No.  a.   and 

ned  by  surprise.    See  Surprise,  and 


a  sum  in  gross. 
Clarke  &  an 

a.  Jurisdlctioi 

qnallBed  in  a  foreign  country.    See  Exccnton  and 
administrators  No.  I.  and 

Tunslall  &  al.  v.  Pollard's  adm'r.  I 

7.  Jurlsdlctioa  to  snbrogateBurety  who  has  paid. 

See  Heirs  No.  i.  and 

Hafley's  beli 


SeeMorlgagees  and  ti 

See  Appellate  jnrls- 
r.  White  and  others.  W 

CHARTER. 
See  Canal  and  rail  road  companies.    Franchise. 
(■crriM  and  bridges,  and 

.. .  —    _    Tnckahoe  rail  road 


Tnckahoe  canal  i 
Trent  and  others  ii 


Cartersvllle  bridge  c< 


Janney  &c.  v.  Barnes  and  others,  100 

Charlton  and  others  v.  Uardner.  »1 

Huston's  adm'r  v.  Cantril  and  others.  Ilv 

8.  Concerning   liability  of  property    to  creditors 

and  parcbaners  of  party  in  possession,  see  Fraadn- 

lent  alienations  No.  .1,  4,  5.  and 

London  t.  Turner.  40> 

4.  Specidc  execution  of  contract  for  sale  of  land 

and  chattels  for  asum  in  gross;  and  vendor's  lien 

for  purchase  money.    See  Vendor  and   vendee  No. 


It  for  wilful  mini 


>  anoiber'B  slave 


Commonwealth  v. 

CIRCUIT  SUPERIOR  COURTS. 
I.  What  questions  may  be    adjonmed  to  general 
court.    See  Adjoamment  of  Questions,  and 

Ctomroonwealth  v,  Nli.  «n 

S.  The  general  court  has  nojQrisdictloD  to  award 
a  writ  of  error  to  a  refusal  of  a  lodge  o(  a  clrcnil 
superior  court.  In  vacation,  to  award  awrltof  error 
to  a  Judgment  of  an  Inferior  court. 

Abrahams  v.  Commonwealth.  S7S 

CLERKa 
See  Rules  In  clerk's  office,  and 
Botts  r.  Pollard.  m 

CODEPENDANTS. 
In  what  case  appellate  court  will  take  cocnlEance 
of  qacHUons    between    appellees.    See    Appellate 
Jurisdiction  No. ::.  S.  and 

Powell's  ei'ors  v.  White  and  others.  MM 

COMMONWEALTH'S  GRANT. 
When  not  admitted  as  evidence  of  title  to  land. 
See  Patent,  and 

Taylor  JCc.  v.  Burdett  Ac..  at 

COMPANY. 
See  Canal  and  rail  road  companies.  Franchise. 
Ferries  and  bridges,  and 

Tnckahoe  canal  co.   v.  Tnckahoe  rail  road 
CO..  42 

Ul 
;VIDENCE. 
See  Evidence  and  Witness. 

CONDITION. 
When  conveyance  is  not  a  condition  precedent  to 
>ayment    of    purchase    money.    See  Vendor  and 
'endee  No.  4.  and 

Clarke  &  another  v.  Cunis,  SM 

CONDITIONAL  SALE, 
a  conditional  sale,  and  how  •atdrm- 

jealth  V,  Nil. 
CONFESSION  OF  JUDGMENT, 


Estoppel  ti 

judgment  when  amcui. 

Dupuy  and  others  v. 


company  is  con 
Tuckahoe  c 


glebe  lands.    See  Glebe 
Selden  and  or*- 


See  Franchise  No.  I 

Tuckahoe  rail  road 
if    law    f 


VutOmU  HBK)BTS,  AnifOTATBD. 
eicludiatt  comi 


CONSTHUCTION  OP  STATDTES. 


I.  See  FraDcblae  N 
to.  I.  aad 

Tuckaboe  canal  ( 

Selden  and  others  v.  Overaeers  t 
Taylor  Ac.  ».  Burdell  ic.. 

II.  Cona traction. 


S.  EBect  of  p 


be  wife  Bban  bavi 
CbarltoQ  and  o 


trast  deed  will  di 
'.  wmte  aad'otbe 


condlticm  tbat 


HostoQ'B  adm'r  v.  Cantril  aad  otbers.  las 

11.  Wbatclauae  la  mortKase  does  not  Impair  rlgbl 
to  foreclose.    See  Mortsaees  and  trDBts  No.  8.  and 

Harklns  v.  Forsytb  and  otbers,  Kt 

III.  Validity. 

12.  Effect  of  donee's  marrlase  In  sIvlnK  validity  to 
voluntary  conveyance.    See  Gift  No.  1.  and 

Hnston'B  adm'r  v.  Caatrll  and  otbers,  in 

la  Effect  of  lone  possession  by  donee  of  personal 

cbattels.    Sec  Qlft  No,  2.  and  S.  C        131 

..   „  . .    .  _  .  -ovaDdity  of  gift  where  donor  retains 


rople  proi 
■-1,  What 


xetttement  on  wife  : 
ilent  alienations  Ni 
10  and  others  v.  Gar 


dchtldre 

a  No.  8,  and 


.  valid. 


... _. e  providing  for  payment  of 

debts    IH    valid  against  creditors  of  irantor.    See 
Fraudulent  alienatloos  No.  8.  and 

Janney  Ac.  v.  Barnes  and  others,  loa 

IT.  Wbat  conveyance  Is  unaffected  by  tbe  suiute 
asain St  conveying  or  taklns  pretensed  titles.  See 
Pretensed  title,  and 

Waegenerv.  Dyer.  BM 

IB,  Wbat  conveyance  by  feme  covert  19  valid  and 


effect 


Harking 


See  Privy 


SO.  Wbat  gift  ot  chattels  Is  void. 
Anderson  v.  Thompson. 


creditors  of  husband.    See 
Harrison  Ac, 


and  wife  No. 


SS.  Wbat  sale  ; 


.      _  .  418 

limitation  of  i>ersonalty  la 

-ty  Id  possession. 

403 

land  under  war- 

.1  oncer  and  bis 

Ltes  offlcera.  and 

180 

lous.    See  Usury  No,  S.  and 

equity  against  uaurloua 
,a.and  S.  C.       Iia 


le  Ac. 


X.  What  purcbase  by  agent  from 
be  set  anlde.    See  Principal  and  agea 
Segar  v.  Edwarda  and  wife. 
IV.  Discharge. 
E7,  Defence  to  action  on  covenant 
prot>er  conveyance.    See  Covenant  N 
Fairfax's  adm'r  v.  Lewis. 
SB.  What  Is  no  discharge  of  bond  U 


Seta 


It  No.  3.  a 


Wilson  V.  Spence 

V,  Measure  of  damages. 
£t.  Measure  of  damages  for  breacb  of  ezecatory 
contract  to  convey  land.    See  Vendor  and  vendee 
No.  7,  and 

Wilson  V.  Spencer,  ni 

SO.  Measure  of  damagea  for  breacb  of  warranty  la 
mortgage  of  land.    See  Heirs  No.  2.  and 

Baffey's  beirs  v.  BIrcbetts  Ac,  m 

VI.  SpeclBc  eieculion  and  vendor's  lien. 
31.  Specific  execution,  and  lien  of  vendor,  oa  con. 
tract  for  sale  ot  land  and  chattels  for  a  atim  In 
gross.    See  Vendor  and  vendee  No.  b,  and 

Clarke  *  another  v.  Cnrtla.  H» 

CONVEYANCE, 
See  references  under  title  Contract. 

CORPORATION, 
See  Brancb  banks.   Canal  and  rail  road  compa- 
nies.   Franchise.    Ferriea  and  bridBes. 
ecu  NTERFEITI NQ. 
Mowbray  v.  Commonwealtb.  M 

COUNTY  AND  COHPORATION  COURTS. 
Tbe  general  court  bas  no  Jurisdiction  to  award  a 
writof  error  to  a  Judgment  of  an  I   •     " 
Abrabams  v.  Commonwealtb, 
COVENANT. 


n  Inferior  court. 


3,  By 

T.  L.  was 
land  to  b 
himself  1 

quantity 

wbole 


:  tbe 


of  all  claluis 
.™,ni-n^rcoi 


y  B.  B3S3^  doUan 


procnre  fro_   _    _. .. 

..act  to  c.  To  declaration  by  C  axalnat 
„.  ^.jigning  breach  of  B.'s  covenant  aforesaid. 
defendant  ideada.  tbat  tbe  plaintiff  took  on  him- 
self to  procDre.  and  did  procure  from  A.  an 
order  on  T.  L.  for  a  conveyance  of  the  whole 
tract  to  the  plaintiff,  under  which  order  the  plain- 
tiff procured  aconveyance  to  blmNclf  to  be  made 
and  delivered  bv  T.  L.  of  the  whole  tract:  plain- 
tiff replies,  tbat  T.  L.'s  wife  was  living  at  the  time 
of  the  said  conveyance,  and  she  survived  blm, 
and  never  rellmiulabed  to  tbe  plaintiff  ber  dower 


e  plaintiff  any  deed  ( 
.e  land  was  free  frc 
d  Lbe  plaintiff  ever  ai 


>ntaining  a 


Ul.  What  is 
S.  In    i 


0  dlscbarce  of  cove 


principal  abonld 

land  to  the  plaintiff,  the  de- 
fendant pleaded,  tbat  tbe  principal  had  conveyed 

-" "  and  the  defendant,  and  the  plaln- 

_ agreed  with  said  B.  W.  and  tbe 

defendant,  that  it  they  wonld  convey  to  J.  S.  the 
said  land  (subject  to  a  certain  deed  of  trnst  elrtn 
'  -"-  principal)  he  the  plaintiff  wonld  accept  ol 
full  discharge  of  the  bond: 


defendant 


afterward! 

plaintiff  TL-- 

full  discharge  of  tbe 


and  accepted  the 


ViRGDOA  Kbpobts,  Annotated. 


if  damaECB  tberefor.  a 


COVERTURE. 


I.  Wbat  indtctmi 

Mowbray  v,  Co 
I.  Indictment  lie 
against  a,  free  uert 

tnl  aotliorlty  Inlu _, 

the  slave  of  anotber. 

Common  wealth  v.  Howard. 
II.  Ball, 
a.  CoDcemlns  the  lelllDB  to  be 
Commonweal  til  v.  SemmeB. 


Richard 
S.  What  0 
No.  9. 1 


Le  lingua;.    See  Jni 


a  case  of  felony  need  not  be 


'.  What  Beparatioi: 

Be  of  felony  la  DO  g 

nvictloD.    See  Jury  No.  T 


and  others  faolty.  a 
be  found,  the  bad  cc 


hId  Vltglnia,  wQe 


Mowbray  v.  Common  we  altb. 

VI.  JarlBdIcUoD  of  eeneral  court. 
I.  Wbat  question  may  be  adjouroed  by  circuit 


-e  of  damages  for  bre. 


WIlsoD  V.  Spencer. 


See   Vendor 


for  breach  of  warranty  i 


rator  to  plead  the  «tatnte.    See  Kie 
linUtratorB  No.  S.  i.  and 

TBnstall  &  al.  v.  Pollard's  adm 


Powell's ex'orsv.  White  and  others. 
V  R,  11  Leigh— 49 


4.  Dimity  Of  debt  due  from  deceased  executor  t 

rators  No.  t.  £  and 

TuDstall  &  al.  t.  Pollard's  ad m'r. 

DEBTOR  AND  CREDITOR. 
Application  of  payments.    SeePayment.  and 
Smllli  T.  Loyd.  Sil 

DECEDENTS-  ESTATES. 
See  Executors  and  administrators. 

DEED. 
See  references  under  the  title  Contract. 
DELINQUENT  LANDS, 
e  patent  for  such  land  la  cot  admlttet 


In  wbat 
Taylor  Ac 


.  Burdett  Ac. 


Richards  v.  Commonwealth.  SM 

Brown  v.  Common  weal  lb.  th 

DBMURRER 
I.  To  pleading. 
1.   Concerning  the  saOlclency  of  pleadings,   see 
sBignment.    Core n ant    Olebe  lands.    Surprise. 
[.  When  demurrer  to  evidence  may  be  set  aside. 
S.  In  covenant,  lasae  Iseing  Joined  on  the  plea  of 
-ovenanta  performed,  and  a  demurrer  to  the  evi- 
dence belDg  tiled  by  [be  plalntifi.  judgment  thereon 

ground  that 


lotHbewiJerfo 

fend 

DU£ 

1  the 

acts  shewn. 

r  properly  pie 

Uai    defence    to 

otion; 

and 

:hi«  court  pro 

ndgr 

the 

plain  tin  recove 

r  his  damages  s 

stain 

ly 

of   the  breach 

assigned   In    tt 

ii'nd 

remands  the  ca 

Of  ' 

damages  to  be 

of  this  court,  it 

and 

as  proper,  for  t 

el 

aside  the'demn 

al 

th 

fendant  to  aie 

dditlonal  pleL 

Sufficiency  of  notice  for  taking  them. 
A  notice  la  given   by   plaintiff  to  defendant,  for 

specided  place  In  Mlaaourl,  on  six  snccesslve  daya. 
between  certain  hours  ol  each   day  :  Ukld.  consld- 


DETlNtJB. 
misjoinder  of  plaint 


I.  Wbat  Is  a 
Charlton  i 


during  her  natural  life  and  t. 

fully   begotten  of  ber  •body:  but  s 
dangbter  or  her  husband  dispose  o- 


}  bis   dauchter 


Note, 
take  an 


],  Hei^d,  the  right  of  the  c 


lie.  but  within 
.  ber  children 
only  question 
f  limitations 


.the  question  whether  the  dangbter  did  not 
1  absolute  estate,  exempt  from  the  condition 
le  should  not  alien  as  being  repnsnajit  and 
fas  not  presented  by  the  record,  and  there- 
}t  decided  by  tbe  court. 
ncan  &  wife  &  others  v.  Wright,  MI 


ViRGIMU  ttXPOKlS,  AKNOTATBD. 


DEVASTAVIT. 

.„. itlnn 

-a  No.  a,  t 

TunstaU  ft  al.  ».  PulUrd's  adm'r, 

DEVISAVIT  VEL  NOl 

CDacemlne  tbe  effect  of  answer  u 


DIGNITY  OF  DEBTS. 

ecital  In  trust  deed  doea  not  ( 
;bt.    Ree  SiKclalty  No.  3.  and 

exors  V.  Wblle  and  others, 
arety  will  be  beld  entitled  to  ra 

f  prlnclpars 

o.  2.  prlnclpa 

ly  and  olhent  r,  SoutbEates. 

^y's  helnt  V.  Bircbetts  Ac. 

ill's  ex'orsv.  Wbite  and  otbei 

iiiv  nf  dt-btdue  from  decease     ...   . 

.    See  Executors  and  admlnii- 

Pol  lard -a  adi 
DISCHARGE. 


._,_ „. _t  law.   See  Interrogatories,  and 

Vaaabn  &CO.  T.  Qarl       ' 
2,  Wbat  blU  by  borroi 
wllbln  tbird  section  of  s 
Usury  No.  I.  z.  and 

Campbell  r.  Patterso 

DIS: 

Wbat  dale  and  conveya 

■urety  of  federal  officer. 

islDTBlld.    SeeUnlied  Si 


s  of  land  belonElne  I 


Llttl 


&c., 


ISO 


Conccrnlnff  the  competency  of  distributee  as  wit- 
neKi  fur  admlnlHirator,  see  Witness  No.  2.  3.  and 
ReynoJdB-g,  adm'r  v.  Stepheniion'B  adm'x.  U» 

Parrlsb  v.  Parrlsb,  «M 

DONOR  AND  DONEE. 
See  tlUea  Oltl  and  Fraudulent  allenatloDS, 

DRAWER  AND  ENDORSER. 
What  recital  In  trust  deed  of  drawer  will 


Specially  No.  2.  and  Powelrs 


See 

'.  Wbite  and 
3W 


e  wlll.thoUEhtt 


it  cbe  residuum  oi 


y  No.  2.  ai 


Powell'; 

EPISCOPAL  CHCECH. 
Wbat  sale  of  Klebe  land  by 
valid.    See  Olebe   lands,  and 

Seldeo  and  otbers  t.  OTerseen  of  poo 

EQUITABLE  JHRISDICTION, 

See  references  nnder  .■/■UeCb; 


ERROR. 
See  Appellate  Jurisdiction. 

ESCAPE. 
When  escape  warrant  does  not  He. 
The  slatnte.  I  Rev.  Code.  ch.    ISO.  1 1.  whlcb.  " 
tbe  more  effectnal  retaking  and  securinB  perw 
who  escape  oot  of  prison."  enacts   that  "if  any  u 
son  committed,  rendered  or  charged  In  custody 


sball  It 


□ration  n 


.y  from  tbe  custody  of  the 
irEed  by  writ  of  habeas  co 
CIlDtlc  V.  Lockriuee. 


prlsoD.  but 


By  accepting  co 
administrator  a 


n  Iheadtninl 


H,  Ibat  aE  tt 


ifession  of  judgment  when  assets. 
r  a  decedent  accepting  from  tbe 
confession  of  indEment  when  as- 

-jtopped  at  law  from  allegloe  that 

tbe  admlnlHlrator  at  the  time  of  the  Judgment  had 
assets  applicable  to  tbe  demand. 

Dupay  aud  others  t.  SouthKates.  tt 

~    '  '       '    :cdent.  by  specially,  after  ac- 

.: confesslou  of  iudg- 

lueui  WUC7U  dssput.  Dies  a  oiii    in  ecinlty  against  the 
administrator  for  a   dl  " 

oithe  judgment  there  v 

tbe  administrator,  whlcn  ne  aiterwaras  arpiieo  in 
discbarEe  of  anotber  specialty,  on  which  he  was 
bound  as  the  Indorser  or  assignor  tbcreof  :  Hxui. 
under  sucb  circumstances,  the   technical  estoppel 
will  avail  In  equity  as  a  defence  aEainst  the  cred- 
itor's claim.    Accord.    Orcutt  y.  Orms.  8  Paige  MB. 
S.C..       W 
EVICTION. 
Wbat  is    an  eviction  of    mortgaged   land,   and 
asure  of  damages  therefor.    See  Betn  No.  t.  and 
Haftey's  beirs  v.  Blrchetts  &c..  SI 


731     *cDmpetent 


I'ltnesB   for  administrator.    See 
adm-z.      M> 

-.  ,_-_, ,^    —  —  ,-  _..„ les  as  V. 

for  creditor  who  bas  covenanted  not  to  sne  him. 
See  Witness  No.  4.  and 

WasEener  v.  Dyer,  m 

IL  Parol  evidence, 

3.  Admissibility  of  parol  agreement  for  assigning 

"  ■■    '  '   suraoce.  as  a  defence  to  salt  by  vendor 

'ed  premises  against  vendee  for  specific 

See  Insurance,  and 

Wheeling  Insurance  company  v.  Morrison.      K4 

Parol  evidence  not  admitted  to  contradict  Ina- 

■&'  certiScate  of  privy  examination.    See  Privy 

exam  1  nation,  and 

Harklns  v.  Forsyth  and  others.  SM 

IIL  Declaration  of  trust. 
6.  What  declaration  of  trust  Is  Invalid  as  to  cred 
iturs  and  purchasers  of  party  In  poaseaalon.   See 
Fraodulent  alienations  No.  t.  4,  and 

London  v.  Turner.  MB 

B.  What  declaration  of  trust  is  inoperative  aa  to 

creditors    of    donee's    husband.    See    PrandDlent 


IV.  J 


5.C.. 


What  party  n 

-  "jries  filed  at  law.    See  Interrogatories,  and 
V  aQgho  &  CO.  V.  Oarland.  Stl 

S.  Concerning  the  coni[>etency  and  effect  of  an- 
_wer  to  bill  for  setting  aside  a  will,  as  evidence  on 
trial  of  iHBue  devlsavit  vel  non.  aee  Will  No.  9,  and 
Klncheloe  v.  Klncheloe.  au 

V.  Patent 
9.  In  wbat  case  grant  of  commonwealth  Is  not  to 
e  received  as  evidence  of  title  to  land.    See  Pat- 
Taylor  Ac  V.  Bnrdett  Ac..  Bt 


amount  advancea.    aee  l>h 
Campbells  v.  Patterson. 


ViKOINIA  RBPOVTS,  AKNOTaTED. 


and  iidmlDlstrators  No.  l 


mcsit  No.  1.  and 


See  Eiecntora 


:e  for  taking  depoaltlona. 
tor    laklne  depOBltJoas   Is   aof- 
■■-e  Deposlliona,  and 

■--■--  3B3 

of  bad  plea, 
;ted  evidence 
onerea  in  auptiori  oi  a  plea  wuicn  ii  nad  received.  If 
na  appellate  court  aball  regard  [be  plea  as  naaslil. 
|[  wll],  on  Ibis  sroond  alone,  bold  tbat  tbere  was  no 
error  In  rejectlne  the  evidence,  wltbont  conslder- 
ine  tbe  olber  obiecilooa  to  It. 

Wilson  V.  Spencer,  Ml 

XI.  Sufflcleocy  of  evidence. 
15.  Proof  of  affirmance  of  conditional  sale.    See 


otber  credltoi 

decedent- 

in.  RIsbt  of  retainer,  and  dlBnlt}-  of  i 
li.  RiKbt  of  retainer  by  administrator,  i 
el  No.  a,  and 

Dupuy  and  others  v.  Southsatea. 
fl.  Concerning  relalQer  on  behalf  of  dec 

Powell's  ex'ors  v'.  White  and  others,' 


'.  What 


d  and  wife  v. 
viden 


murder  In  the  second  dem 

XII,  Settlne  aside  demurrer  to  evidence, 
la.  When  demurrer  to  evidence  may  be  sec  aside 
after  Judgment  of  appellate  court  thereon.    See  I>e- 
murrer  No. !,  and 

Fairfax's  adm'r  v.  Levla.  239 

EXAMINING  COURT. 
What  iDdlcCm^Dt  In  not  warranted  by  record  of 
eiamlnlng  court.    See  ForElna  and  uttering,  and 
Mowbray  v.  Commoawealtb.  MS 


a.  In  tbe  administration  of  the  e: 

twlthsuntl 
contained 

ilatuteasnbaequent  to 
E  luconsUtent  with  II 


Powell's  ex'orsv,  Wblte  and  others,  Me 

IV.  Judgment  when  asBets. 
JO.  Estoppel  to  creditor  by  accepting  confession  of 
judgment  wbeu  assets.    See  Estoppel,  and 

"upuy  and  others  v.  Soutbgates,  03 

V.  Suits  by  legatees  for  acconuL 
Bill  by  legatees  against  administrator  for  ai 


No,  t,  S.  and 


'  Judgment  therefor.    See  Sherlffa 


it  land.    SeeCovena 


in  ant  No.  S.  and 


iQ  against  sberlO  for  false  r< 
Stewart's  adm'r, 

AND 
What 


to  Virginia,  but  having 
u  Virginia,  la  liable  to  be 
I  court  of  chancery  of  Vir- 


_  .    !e  Gift  No.  I.  £.J.and 
Huston's  adm'r  v,  Cantrll  and  others, 

if  debt  or  scire  facias  aealns 


lifetime. 


r  tbe  ei 

:lon  of 


...r and  thai  such  Judgments 

ter  the  eiplratlon  of  Dve  yearn,  be  deemed  __  __ 
paid  and  discharged,  is  a  bar  to  debt  or  scire  facias 
on  such  Judgments  against  an  adm'r  of  tbe  de 
ceased  debtor,  tbougb  no  assets  of  the  debtor'. 
estate  came  to  (he  hands  of  the  representative 
tritbin  eve  years  after  bis  auallficatlou  :  an  ~  ' 
adm'r  Is  bound  to  plead  tbe  statute  to  actions 

judgment  creditors.  In  favour   of  other  ere __ 

prosecuting  claims  lo   which  the  limitation  does 
not  apply, 

Tnnstall  &  al.  v.  Pollard's  adm': 


representative  Is  bound  to 

I  cases  to  which  It  applies  U> 

estate,   for  the   benefit  of 

of  legatees  or  distributees,  of  Ibe 


1   Virginia:  Che 
entitled.  In  the 


3.  38,  f  13,  giving  preferen 


.    See  legacy  and  legatee  No. 

npson.  at 

I,  after  ereaClapse  of  lime,  to 

Ld  legatee  No.  3.  and 


.   the   admlnisy 


VI.  BvlC 
IB.  What    will 


King  Ac.  4W 

;nce  for  administrator, 
ender   distributee  a   competent 


e  been  exhausted,  and  that  tbe 
paid  out  of  his  own  funds  debw 
by  specialties  binding  his  heirs: 


EsubUshitafiainat 
,  be  not  eatabllsbed 


deuce  at  all  agalna 

writing  that  tbe  audited  ai 
knowled»roent  will  not  aul 
Ibeflthers:  and  if  such  ana 

as  against  all  the  heirs,  it  cannot  avail  as  to  any. 
Street's  heirs  v.  Street.  WB 

VII.  Assent  to  legacy. 
IS,  What    Is    no    proof  of  execdtor'a  assent  to 
legacy.    See  I>egacy  and  legatee  No.  B,  S.  and 

Bnrcbard  and  wife  v.  Wright  Ik..  MS 

vni.  Discovery  against  lender's  representative. 
30.  Whethertbetblrdsection  of  tbe  statute  againM 
usury  applies  to  a  bill  Bled  by  borrower  against  per- 


representatlvt 
tlampbella  v.  PaClei 


if  lender 


See  Usury  No,  2, 


ViROIMIA  RXPORTa,  AlflfOTATBD. 


IX.  Sale  by  eiecntorsof 
II.  Wbat  sale  of  land  by  execato 
Dot  be  set  aside.    See  Mortsasei  a 


FALSE  RETURN. 
What  recovery  1b  eieeBalve.  aad  ellect 
excess.  Id  action  aaralaslHlierlQ  for  false  r 
nalla  bona.    See  Sheiifla.  and 

FATHER  AND  CHILD, 
1.  What  elft  by  father  to  child  iB  rold  an 


DOtbing. 

a,  Wbat  gift 

HustoD*B  ai 


lit  No, 
.  Thompson, 
ly  father  to  c 

See  Gift  No. 


:blld  is  valid  ai 


London  v.  Turner, 

FELONY, 
].  What  IndlctmeDt  Is  not  warranti 
eiamlnlns  coart.    See  Forglne  and  m 


Mowbray  v.  Common  weal  tb. 


by  record  of 

ball  1 1 


cencewiualaquallfy  toactas  Juroi 
S,  4.  b.  and 

Armlstead  r.  Commonwealth, 
4,  Wbat  Bepara (Ion  and  discharEC 
(round  to  set  aside  verdict  of  conv 
No,  9,  7,  8.  and 

M'Carter  v.  Commonwealth, 

Tooel  y.  Commonwealth, 

6.  Wbat  Is  a  sale  of  a  free  neg 

telooy.    See  Free  neeroes  No.  2.  ai 

Commonweal  til  t.  Nix, 

ft  Geueral  verdict  of  guilty  on  ind 

!□■  good  and  bad  c "" 

and  proceedlngB  N 


See 


•FEME  C 
See  Husband  aud  wife, 

FERRIES  AND    BRIDQEa 

I.  Effect  of  non-user  of  public  ferry. 
1  public  ferry  has  been  disused  for 

---a,  though  the  franchiae  of  the 

1  been  declared  forfeited  o 
warranto  or  other  like  proceeding,  he  I 
entitled  to  the  aid  of  a  court  of  equity,  to  pi 
ocber?  from  invading  the  tranchiBe,  which  b 
abandoned  by  nnch  non-user  under  the  stal 


Trent  and  others  t 
i.  And  1 


Cartersvllle  brldee  cc 


:  such  a  franchise 


>  abandoned  by 

S,  C.       5£1 
ferry  or  bridge. 


y  action  against  perBons,    who   i 
Its  for  passage  or  transportation  i 


mplalnt  against  such  p 


1  the  bridge 
sons  of  prop- 
'111.  esubllsh 
n-  the  use  of 
f    the   public 


Uahlngsnch  ferry  .-.  .  — — .. 

reduce  the  proflta  nt  the  brldee.  S,  C.      BSl 

UI,  Remedy  for  Invasion  of  ferry  owner's  franchise. 
t.  Qnere.  wbetber  the  establishment  of  a  free 
ferry,  or  of  any  (erry.  without  autborlty  of  law.  for 
all  comers  and  goers,  at  or  near  a  public  terry 
eaCabllshed  by  authority  of  law.  Is  an  Invasion  of 
the  rights    '  ■  '  "■        ■  ■■    •         -        -  -  - 


will  lie,  under  t 


£ubllc  terry 
fl,  given  by 

What  reco 


INDEX 
sberlfiFfor  false  retnm  of 


excess.  In  action ; 
nnlla  bona.    See 

Qlbaon  V,  Stewart's  adm'r.  mD 

FOSECLOSURE, 
Concerning  mortgagee's  right  to  foreclose,  and 
time  allowed  for  redemption,  see  Mortgages  and 
Irnala  No,  8,  ».  10.  and 

Harklns  v.  Forsyth  and  other*.  :m 

FORQINU  AND  OTTERING. 

Wbat  Indictment  is  not  warranted  bv  the 

examination, 

1,  A  iierson  examined  in  county  court  on  a  cbaree 

of  forging  an  order,  and  committed  by  that  coort 


%■  Therefore,  If  the  Indictment  against  Ibe  pi 
■ontalna  counts  for  the  forgery,  and  coui 
ilterlng  and  publishing,  the  circuit  superior 


735     daclon  a: 


ji  take  the  proflis: 


T,  Tnckahoe  rail  roadco,,  4> 
the  legislature  granted  a 

e  proflts,  without  any  pro- 
les, the  legislature  was  no- 
larlerlDg  a  company  to  con. 
the  same  valley.  thooB-h  the 
■d  the.samepubllcaccommo- 
tl,  and  may  In  effect  Impair 


S.  Concerning  the  respective  rlghlsof  elder  canal 
company,  and  junior  and  rompcting  rail  road  com- 
paay,  see  Canal  and  rail  road  companies,  and 

S.  C,       « 
III,  Ferries  and  bridges. 
1.  Concerning  the  righla  of  owners  of  public  fer- 
ries and  bridices.  see  Ferries  and  bridges,  and 

Trent  and  others  v.Cartersville  bridge  CO..      a« 

IV.  Freedom, 

&  Concerning  title  to  freedom  by  emancipation  la 

futuro,  and  suit  for  protection  tbereof.  see  Kmau- 

clpation.  Freedom,  and 

Anderson's  ex'ors  v,  ADderson,  fliS 

FRAUDULENT  ALIENATIONS. 
I.  Purchase  by  agent  from  prlnclpaL 

y  agent  from  principal  will  be 
ent.    Bee  Principal  and  arent 

and  wife.  111 


Harrison  Ac,  v,  Carroll  &c., 
I.  Wbat  trust  or  limitation  of  cbattels  Is  In 
as  to  creditors  and  purchasers  of  parly  li 


it  by  parol  for  another,  the  I 


xentlally  different 


Tlara- 
as  between  the 

if  the  donee 
ssenllally  different 

tended  to  have 

wise.  In  goods  a 

to  the  credTtom  and  pnrchaser 

malnlng  In  posaesslon,  la.  under  the  act  to 

frauds  and  perjuries,  taken  to  be  fraud u- 


e  iiossesslon  whereof 


the   absolut 
s  declared  by  win 


□  writing,  proved 


her.  apon  tbe  marrlaKe  of  bis  danghte 

tr  a   gift  of  slaves,  and   t^-   

remains  In   the  daughter's 


tbe   init*esalOD 


tl  LEIQH 

years.    Wblle   t 
falber  makes  b 

and  only  purpose  of  her  imm 
In  life,  anrj  alter  her  deceasi 
pie  Interest  Co  be  vested  fori 
Ibsue  lawfully  begfotten  of  b 


VutoimA  Rbtokts.  Ammotatsd. 

>t  Ii  a  vine 'found  It.  tbei 


claim 


tbin  e 


AltboUBll  thl! 

yeant  from   l 


Willi 


e  of  t' 


orded 


:  (TltC  ) 


e  liable  to  be  taken  U 


cntion  by  ibVcredii  „ 

s.a, 

IV.  Wbal  conreyance  proHdlnB  for  debta  Is  valid 

as  to  other  credltom  of  grantor. 

The  memberaof  a  mercantile  partnersblp. 


falllQL         

A.  tbelrstorehom 
and  all  debts  dne 


.  all  tt 


)  deed  c 


BrelD, 


:bedule  annexed  to  (he  deed,  wltllti  tv 


all  tbe  debts  dne  a 
tbat If tbe proceeds 


wbicb,  recUlna 


:i)l  back   by   one   of   thi 
aloD  U  wan  left  on  lits  un 

■rdeed  for  bis  Indemnity 


e  property  of 
"  fwlthont  oth 


of  Bucb  sales;  andattl 
It  <■  made  the  trnst 
residue  of  tbe  properi 
3000  dollars  of  the  proc 
the  other  creditors  li 
second  deed  Is  dniy  r 


terwards  l 


Itors   of  the 


he  twelve  months  have  eiplred 

as  to  him  the'wbole  [ran«acl 
if  face  On  a  bill  tiled  by  other 
arantors.  who  obtained  Judgi 
of   the    I 


after  the .^_.=i. 

though  for  debts  contracted  be toi^.  

the  deeds  are  void,  and  prarloB  that  they 


llabllllles  assi 

Janney  Ac, 

V.  What  gift  I 


o  full  lodemolty 
..■ciLj    luc.cuj    tooveyed.    tor   the 
med  and  paid  by  him. 
V.  Barnes  and  others.  loo 

r  voluntary  settlement  U  valid  as  to 


Captrll  and  others, 
dderaclon  of  natural 


aReetlOD.  maltea  a  dei 

veylng  slaves  aoil  other  prop 

children,   upon  the    condition   und 

possession  durlOK  his  life,  and  If 


mcttptalned.  but  that  by  [he  children  alope  Is  well 
broUBbC;  K.  the  facts  foand  do  not  constitute  fraud 
per  Be  :  S.  BO  far  as  the  fraud  la  matter  of  fact,  the 


INDEX 

n  Infer  It. 


)  another.     See 


Wilson  T.  Spencer,  Ml 

FREEDOM. 

1.  Wbat  Issue  of  slave  emancipated  In  fulnro  la 
entitled  to  freedom.    See  EmancipatloD.  and 

Anderson's  ex'ors  v.  Andersop.  SIS 

Suit  to  protect  the  prospective  freedom  of  Infants. 

2.  Two  Infapt  neeroes  belog  entitled  to  freedom 
on  Ibelr  attainment  Co  aee  of  twenty  one.  nndera 
bequettln  a  will  to  which  the  executors  have  not 
asseoted:  upon  a    bill  In    chancery  Hied  by  their 

I  free  negro,  shewl  ■    ■ 

freedom,  and  that 


rights 
claim  and 

/"o'lnJulTctlon 

ospectlve  rights, 
their  freedom  w 

relief  ;  and  1.  the  i 
In  her  own  name. 
children- 


be   holdei^  from 


protecUoD  of  her  Infant 
Anderson.  SIS 


Anderaop' 

•FREE  NEGROES. 
1.  See  EmaiDclpatlon.  Freedom,  and 
T.  Andenon.  SIB 

bat  Is  a  sale  of  free  negro  amonntlng  to  felony. 
;.  Upon  au  Ibdlctmenl  on  statute  l  Rev.  Code.  cb. 
.  I  28,  for  selllDg  a  free  negro  for  a  slave,  the  evi- 
nce of  the  sale  Is  a  wrlttep  agreement.  Importing 


ithin  the  month 
y  the  prisoner.  II 

Q  absolute  sale: 
an  nailed,    at   vei 


the  price,  and  vi 


d  the  felon) 
)f  the  Si 


[Lber  by  positive 


if  purchase  money; 

;e  negro,  or  had  been  stolen 
Isoner  Is  apprehended  within 
ac  the  sale  of  a  free  negro. 

It  the  contract  In  this  case 
itlonal  sale,  to  be  alBrmed  or 
i  option,  within  a  moDth 
the  sale  then  became  abso 
K  comuleie;  and  a.  that  such 
be  proved. 


by  the  vendee  may 
Df  vendee,  or  by  me; 
>f  vendee  affirming 


Commonwealth 

GENEBAI,  COURT. 
Jurisdiction  I 
:Balllncrlmli 


e  thee 


babe; 


admit  to  ball  la  criminal  cases. 

J  cases  No.  I,  and 

'ealth  V.  Semmes.  Ki 

B  corpuM  to  bring  applicant  tor  ball 
will  be  dispensed  with.    See  Bail  Id 
.  no.  B.  and  S,  "^         ■» 

stlons  may  be  adlourned  ic 

:alcb  V.  Nil. 


&.  Nor  has  the  g< 


•I  an  Inferior  ci 


[.  Wbat  gift  Is  valid  against  donor's  creditors. 
A  father,  owing  a  debt  at  the  time,  makes 
■■''"■'■-' raal  chattels  t    ■■    ■    ' 


1  Is  duly  ri 
-le  father 


deatb.  t 


.;  Che  daughter  marries; 


igalnst  the  daughter 

be  deed  as  fraudulent,  a 

whatever  might  have  bee 

veyance  In  ics  origin,  li  .._„ ,.. 

available  against  creditors  upon  the 
the  danghler.  who  thereupon  was  to  b 
Ion  for  valuable  « 


y  amply  HulBclenc  at  tt 

iiuiv  Lu  i>^Ljr  dii  aiN  ucDiti:  S- C-,        ] 

-1.  Wbal  aeltlemeiit  od  wife  and  cblldreD  1b  vaU 
See  fraudulent  allenatlotiB  No.  8.  and 

Cbarlton  aod  otbera  v.  Gardaer,  S 

II.  Wb at  Ki CI  passes  nothlQE. 
fi.  A  father  delivers  a  slave  to  bis  Infant  son  r 
sldlDS  wltb  bim,  and  calla  upon  peraoas  preseut 
take  notice  tbal  be  lives  tbat  slave  tu  tbe  son,  bi 
says  at  tbe  same'tlme.  that  be  claims  an  estate 
the  BlaveN  for  bin  own  life:  Hbld.  uothlne  passes 
tbe  son  by  such  parol  gift. 

AadersoD  V.  Tbotnpson,  4 


in.  Invalid 


of  iierBonal  property 

a  and  parcbasers  of 
e  Frandulent  alien  a 


In  17 


of  1: 


Ish 


il  tbecl 


le  cburcb  of  E 


lucnmbeat  of 

upon  the  land  and  niaki 
of  tbe  att  concern 
sa  b.    Wberenpon 


eleb 


B".US 


ens,  and  T.  J.  claimiDeto  be 
cumbent.  elected  and   Induct 

tbereol.  (the  said  W,  S.  and 
IndlTldual  members  aod  parla 

forth  the  facts  above  stated ; 


d  churcbward- 


e  latter  be  decreed  I 


trUHtees  for  tbe  benefit  of  tbe  plati 
nun,  \ju  a  ueuiurrer  to  tbe  bill,  aa  not  sbewla 
any  title  of  tbe  plaintiff  to  relief,  tbe  cbancellc 
s ua tains  tbe  d em nrrer  and  diamlsaea  tbe  bill;  an 
tbe  court  of  appeals.  followlDE  the  dedalons  I 
Tnrplnetal.  v.  Locket  et  al..  8  Call  tiS,  affirm  tb 
decree. 

Selden  and  otbers  v.  Overseers  of  poor,  I: 


r>  bis  Infant  son. 


0  edncate  blm  li 


MCUntlc  V.  LockHdse. 


'8  No.  b. 


See  Ball  In  criminal  c: 

HEIRS. 

I.  What  specially  doeani 

I.  In  tbe  obllEatlon  of  a  boi 

knowledge  themaelvea  (oot  nai 

aeld  and  fli 

■       In 


II.  SabrogailoQ  n 


obligee,  bla  belrs. 


bank,  tbe  maker 


prior  deed  o 
subrogated  I 

Held.  l.  Tbe 


la  by  a  deed  In  wl 
d  bis  heirs,  wltb  to 

of  inheritauce  In  th 
.rrant  and  deleua  11 


rd  of  an  absoli 
liaes.  and  that 
e  aKalnstall  p 


told  t 


tbe lndor» 

eon,   cuey  file  a 
i  of   tbe  bank  n 

<r  descended  ti 


leHrHt: 


d  deed  w 


._  equity  for  aatiafaction  out 
e  hands  of  tbe  belrs.  to  the 
iccrulnB  from  the  breach  of 
It:  3.  Tbe  amount  of  those 
n  paid   in    discharge  of  the 


of  as.NeaBl 
aney  sneirsv.Birct 
III.  Sale  under 


I.  Decree  reuulrini 


roBt  deed, 
ancestor,  tbougb 
orbed  In  favour 


6.  What  settlement  of  admlnlatratlob  account  l> 
lo  evidence  agaluBl  heirs  of  Intestate.  See  Eieca- 
ors  and  administrators  No.  IT.  13.  and 

Street's  beira  v.  Street.  wa 

HOMICIDE. 
See  Murder,  and 
Slancbter  v,  Commonwealtb.  (Bl 


usband  to  cblldreo  ni 


I.  Eflect  of  grant 


id  others  v.  Qardne 


B  by  parol,   that   l 


1   facias  thereon,   and  d 


eciuity  wllim 

What  propertl 
creditors  <. 

London  v.  Turner, 


of  tbe  Si 


II.  E 


:t  of  di 


ee's  marrlaee. 

Tlare   In  rendering  t 

-' '■-  "1ft  N 


donor.    See  Oil 
CantHl  and  others. 


II  LEIQH 

UI.    Wbat  aa 


.  will  jiol  be  diHtnrbed  li 
■It.    See  Mortrases  anil  ti 


ViSGINU.  Rkpokts,  Ammotatbd. 

e    are   bindiuc  o 


a.  certlQcace  by  JDHtlces 


Harklua  T.  Forsytb  and  others. 

IMPKOVEMENT  COMPANIES. 
e  Canat  aDd  rail  road  companies,    Francti 


Ferries  aad  brldses,  and 


INDEBITATUS  ASSUMPSIT. 

I.  WhcD  accoQDt  mDHt  be  Qled  -wltb  declaratloa. 
See  AnBUmpBlt  No.  2.  a.  and 

Fltcb  T.  L^llcb.  4T1 

Z.  Wbal  proof    may   be  received  under   Inalmol 
compatasseat.    See  AsaampaU  No.  4,  and 

S.  C.        til 
INDICTMENTS. 
See  Crtmlnal  JarlKdlctloD  aDd  proceedings. 

INFANT. 
1.  See  QuardlaD  and  ward,  and 
Kevanv.  Waller.  411 

ADdersoD  v.  TBompwiD.  4Sa 

tboQsb 
Tour  of 

ball,  b 


Huebes 


See  Morleaees  : 


.  Caldwi 
prl»o 


belnK  admitted  ^ 


Com  in  on  weal  tb  v.  Semmea. 

INJUNCTION. 
I.  When  proceeding  of  rail  road  company 


belnjolned.    See  Canal  and  rail  road 


ferry.    See  Perrlea  and  bridees  No.  1,  and 

Trent  and  otbera  v.  Cartemvllle  brldse  co..     61 
a.  Inlunctlon    to   protect   a  proapective  right  t 


4.  Inlanctlon  to  protect  vtbdor's  lien   upon  land 

and  vendee  No.  5.  and 

Clarke  ft  another  v.  CurUa.  Hfl 

6.  Injunction  to  ludament  obtained  by  aarprlse. 
See  Surprliie,  and 

Uaaon  v.  Nelson,  £27 

INQUISmON. 
Wbat  InunUttion  aa  application  for  leave  to  build 
a  mill  In  auPlclent.    See  Mills,  and 

SmlCb  T.  Waddlll,  US 

INSIMUL  COM PDT ASSENT. 


:e  Assumpsit  No.  I,  a 

1  under  sncb  di 


It  No.  4. 


S.C., 


INSOLVENT. 
Action  by  second  assignor,  after  taking  oath   of 
Bolvencr,  acalntit  tbe  Hrst-   See  Assltrnmeut  No. 

Dunn  V.  Price,  SOS 

INSURANCE. 

Who  may  maintain  action  on  policy, 
A  home  Is  Insured  asaluet  fire,  by  a  policy  con- 
ilnlnfr  a.  provlalon  that  it  Is   to  have  noeflectif 
unless  the  asHlgnment  be  allowed  by  the 
ly.    Theownerand  assured  makes 
t,  by  wblch  he  acrees  to  sell  to  A. 
Be   lot  on  which  11  BUnds.  and  A. 


part  wltbin  the  month.  A.  falls  to  perform  his 
contract  witblD  the  mnntb:  and  Qve  days  afters 
wards,  and  while  11  Is  BtiU  unperformed,  the  honse 
U  consumed  by  Are,    Tbe  contract  la  snbaeiiuently 


Idlilon  to  Che  foreaolutr  facts, 
fore  and  after  tbe  execution  o( 
t  for  the  sale  of  the  premlxes, 

mer  Hhould  a>u<len  the  policy  of 


>urchaHer.  If  sued  1 
night  1 


t  for 


mortgage,  the  plalutlB 

*ori™ior' "! 

_   _  ehappeningol 

Wheeling  Insurance  co.  v.  Morrison. 
INTEREST  OF  WITNESS. 


O.J.8,4. 


INTEREST  ON  DAMAGES. 


vendee  No.  7.  and 


■y  land.    See  Vendor  and 


INTE  RROG  ATORIES, 
ly  Introduce  answers  as  evidence. 

wishing  adlscovery 


as  evidence. 


defendant,  flies  wrl' 


M'Farland 
meat  of  the 
with  direct! 


1  Interrogatories 


<r  the  defendant. 
:  tbe  decblon  In 


.'■ead,  uuleB.s  Introduced  on  tbe 

part  of  the  plaintiff. 

Vaughn  A  co.  v.  Garland.  »l 

ISSUE  OUT  OF  CHANCERY. 

1.  When  unnecessary  for  assessment  of  damages, 

SeeHelrsKo,  2,  and  „ 

Haffev's  heirs  v.  BlrchetU  Ac.  83 

1  Concernlngeffect  of  answer  to  bill  for  setting 


verdict  under  stati 

■    Gibson  V.  Slewi 


See  Fran du leu 


JEOFAII.S, 
ite  of  Jeofails,    See  Sheriffs  No. 


£.  In  an  action  against  ne 
Joint  contract,  plalnilfl  mo 
JDdgment  against  all.else  be 

Baber  v.  Cook  &  otbers. 


In  debt  on  bond  for  money  payable  twelve 
ntha  after  date  against  four  obligors,  declara- 
1  counts  against  them  as  Joint  obligors:  but  It 
lears.by  defeodaata'  pleas  and  plaintiff's  repU- 

C  the  bond  was  Brut  sealed  and  delivered  by 
ee  of  tbe  obllgorN.  of  whom  one  was  principal 
and  the  other  two  H "      "' "  "  ' ■" 


.._      obligor      __ 

after  the  debt  felldi 
toaubstltcte  himself  aa 
the  original  hi 


deliver! 
.  with  a 


win  i« 


n  the  fourth  obligor  was 


Virginia  Reports,  Akkotatsd. 

preladtce  aKaloBt  hi 


II  LEIGH 

BabstltuUd.  bat  wlcbout  tbe  conacDC  or  kDowledre 

of  cbe  ocber   oiislnal  surety:  hela,  the  original 

obligation  waa  tbe  joint  contract  of  tbe  tbree  obll- 

gnn.  but  the  obliEation  of  ibe   fourtb  obllsor  waa 

hlH  several  contract,  and  therefore  plalatiS  cannot 

recover  jolntludKinent  against  the  four  obllBors. 

Baber  v.  Cook  &  others.  KM 

II.  Remedy  on  such  bond, 

i.  Quere.  whether  the  plalotlfF  baa  any.  and  If 

any.  what  remedy  asalnst  the  three  original  obll- 

Bornon  the  original  obllgallonT  and  any.  and  what. 

remedy  on  tbesevera]  obllcation  of  the  last  obligor! 


JUDGMENT. 


a  application  f 


a  aDolher.    See  Appell 


TuDHtall  Si  al.  r.  Pollard's 


■a  No.  8,  4.  and 


ode.  cb.  lb.  I  IS,  that  "jorle 
jf  be  directed  by  tbe  court 
Imperative  that  the  court 


1  dlacretloaary  power 


'H  Where  aliens 


id  dlscr 


e  langaage,  la  m 


Brov 


II.  WhatJurorlsQOtindlSerent. 

S.  Dpon  a  question  whether  one  called  an  a  ]uror 
In  a  case  of  felony,  and  challenged  tor  cause.  sUnds 
indiaerent  or  uoL  tbe  general  rule  is.  Tbat  one 
who  has  formed  a  decided  opinion  tbat  the  prisoner 
la  guilty  or  innocent,  whether  tbat  opinion  be 
formed  on  tbe  evidence  of  witncHses  whose  tesll- 
mony  he  bas  heard  on  a  former  trial,  or  conversa- 
tion with  witnesses,  or  common  report.  Is  not  an 
Indifferent  luror.  And  it  Is  immaterial  wbetber 
such  opinion  has  been  expressed  or  not. 

Armlstead  v.  Commonwealth.  «M 

4.  And  If  the  person  called  aa  a  luror  has  been  so 
Inconsiderate  and  unjust  a.s.  niion  InsufBclent  or  no 
evidence,  to  have  prejudged  tbe  prisoner's  cause. 
'  e  uptlt  tfl  be  trusted  with  It  as  a 


]ur 


nation 


cith  the  p 


Htated  tbat  b 


ir  tbe  alleged 

know  wbetber  tbat  slatemer 
pres4ed  a  decided  opinion 
entire  uonQdence  In  his  veraci 

tbeoplnlonbe  bad  formed  wa> 


I,  and  beard  from 
ts.  ihoueb  be  did 
nentlonedaltthe 
formed  and  ex- 
I  at  tbe  prisoner 
leculor.  and  bad 


y  the  evlden 


3  a  fair 


i  alon 


lenee  should  have  been  sustained. 

UI.  Wben  jnrors  need  not  be  kept  tosetber. 
0.  In  lapannellng  a  Jury  for  trial  of  an  iDdlctwent 
of  felony,  there  Is  no  necessity  to  keep  Inrymen 
wbo  have  been  elected  and  sworn  together  and  sep- 
arate from  other  persons,  under  charge  of  tbe 
sheriff,  nntil  tbe  whole  nnmber  shall  be  elected  aod 


7.  Upon  trial 

over  till  next  n 

iHstobe  eoclo   . 

tbem  ;  In  condncllng  them 


indictment  for  morder.  tbe  jury, 
verdict,  are,  after  dark,  adlonmed 
ruing,  and  committed  to  two  sber- 


o  one  sneaks  to 
/  one  of  the  sh( 


riCTs.  and  brought  h 


the  drst  degree,  a 


I  of  sheriff,  to 
other  personi 


and  kept  In  Ibe  s: 


1  prosecntion  ; 


s  challenged 


n  for  i 


has  been  elected  an' 


challenge  him  for  can 
tbe  pan □  el. 

Tooel  V.  Commonwealth. 

JUSTICES  OF  PEACE. 
Concluslreness  of  I 
nation.    See  Privy  ei 
Harklnsv. 


LAPSE   OP  TIME. 
tions  as  to  tbe  effect  of  lone  possession    of 
chattels  by  a  voluntary  <■ ' 


V.  Caatril  and  other 


_. .-    -regnlar  sale  under 

trust  deed.    See  Mortgages  and  trusts  No.  II,  and 

3.  Bill  bi 

Aylett's  ex'or  v.  King  &c.. 
714  'LEGACY  AND  LEGATEE. 

I.  Salt  by  legatees  against  ex'or  foraccon 
I.  What    executor  Is  liable  to    suit  by  legatt 

See  Executors  and  administrators  No,  1.  and 


1.  Bill  Died  b: 


■aadm 


re  and  tbe  administrator,  for  a 
ilate  :  and  Question  whether,  i 


<n  the  pleadioga 


certain  slaves,   claimed  and  forcibly   taken  from 


Ibe  admlDlstralorby  tbe  plalDtllls.  ander 
parol  dft  by  the  decedent  IQ  bis  lifetime. 

Anderson  v.  Tbompson.  W 

s.  Bill  Bled  by  leeatees  la  IBH,  after  decease  of 


ViRonnA  Rbpokts,  Ahnotatbd. 

alleeed  1 


iBtratlon.  sett  J 


1  or  all  Lbe  I 


B    Of 


aa  eiecDior  in  lais  ;  one  of 
alaed  fall  zaeln  1811,  the 

notwUbstaa  dins' 

KlQff  &i 


dblll 


iX.' 


legatee 


OiD 


tale,  but  leavlQE  awieu  sufD 
Instead  of  maklne  payment 


>  diNcbaree  the 


the  leeateeB  of  the 
:ne  aaseta  amone  the  leaa- 
Ms  OWD  tenia  tor  :  Meij).  I.  LbeRUrety  of  the 
cntor  Is  responsible  for  the  amount  due  to 

bim  to  the  payment  thereof,  qqiII  the  leea- 

;e.  and  the  saretien  of  the  second  executor. 

t  from  them  the  amount  due  has  proved 


to  his  daughter  the  ott 
□g  after  paying  the  lega 
B  appointed  executrix,  a 


toM  estate,  and  makes  a  deed  li 
ji  the  purcbaser  all  her  rlebt,  tl 


ler  of  legatee,  and  she  mast  be  considered  as  hold- 
ing as  executrix  at  the  time  of  tbe  deed,  unless  there 
be  evidence  esublNhlng  ibat  the  bad  previously 
taken  as  legatee.  Accord,  Doe  e.  d.  Hayes  v.  Stur- 
ges.  7  Tannt.  3IT.  2  EnB.  Com.  I^w  Rep.  TT, 

Burchard  aod  wife  v,  Wriffht  &:..  4S3 

4.  It  api>ears,  that  before  the  deed  to  the  pnr- 


n  of  D.  W.  deceased  ;' 
be  daughter's  legacy. 


ittonallty  of  st 
ands.    Patent 


m'r  T.  Cantrll  and  otherH. 

LIEN. 
purchase  money,  on  sale  of 


LIMITATION  OP  SUITS. 

t  debt  or  scire  faci 
ntallve  on  Jndgin 

See  Executors  and  adminlNlral 
:al]  &  al.  t.  Pollard's  adm'r, 
tlon-i  an  to  the  effect  of  lonir  nr 
voluntary  d 


Ing  the  prop..^.  _ „,  _„. 

the  claims  of  hli  credltor>i,  disci 

Judges  but  not  decided  by  the  ci 

Huston's  adm'r  V.  Cantrll  an 

S.  When  statute  begins  to  run 

detinue  clalmtne  by  way  of  re 


'H  death,  agalusi 


;  t  others  t.  Wright, 

LOAN, 
property  Is  taken  li 


valid  against  creditors  of  donor.    See  Ulft  No.  1 
Hastoa's  adm'r  v.  Cantrll  and  others,  IS^ 

HILLS, 
nuod  ilamninn  Is  BDllBclent : 


What  Inqnla , 

and  judgment reverxlng  order< 
.    -iiiji,  quashed  r'"  — 


S.  applies 


)  tbei 


t  fori 


um.  ibelDqulsltlonfi 
elBhbonrs  would  be 
ras  possible  It  s' 


>f  tbe  : 


eby  t 


e  health  of  tbe 
;  annoyed  as  It 
rectloQ  of  any 

.  _   ...  .  objecting*  that  tbe  Inoulsltlon 

was  Insufficient  and  defective  in  ixgard  to  tbe  effect 
upon  bealtb,  and  Intimating  that  If  that  objection 
should  be  overruled,  he  should  offer  testimony  on 

tloD  to  the  Inquisition,  and  then  refused  to  hear 

and  dam  :  W.  appealed  to  the  circuit  supeHot 


without  deciding  upon  It.  held  tl 


efus^ng 


on's.    2.    Tnac 

remanded  to 

tlente  Tucker 

remanded  tc 

Ings  tobe  th 

Smith  V,  Waddlll. 


e  there  h 


art.  HiLD.  1,  That  the  1[ 


rt  for  further  proceed- 


Common wealth  v. 


Charltoo  and  o 


Jo.  1.  2.  and 

Tnckaboe  canal  co,  v.  Tackaboe  rail  road 

MOBTQAQES  AND  TRUSTS. 


1.  What  Is  1 

See  Power  o( 

Huston's 

a  What  re 

specialty  deli 


Halfey'B  heirs  v 


damages.    Sec  Helm 


II.  Validity, 
conveyance    to   secure    a   debt   Is 
1  by  the  statute  against  conveying 


providing 
IS  No.  B,  and 


"H  of  grantor. 


TM     'unaffecti 


b.  What  c 

;e  Fraudulent  alleual 

Janney  Ac.  v.  Barnes  anaoiuers.  iiiu 

I,   Adjustment  of  amount  to  be  raised  by  sale 
under  trnst  deed. 

.avim-ntot  a  debt  "not  then  ascer- 
)e  about  Kooadollars."  and  of 
anoiaer  aeot     not  men  ascertained  but  supposed  to 
be  about  1BU0  dollars :"  and  by  a  subsenuept  deed  of 


ft  Deed  oi 
ained  but  supposed  U 


another   _.  _  .. 
UelHs.stailngtt 


uf  the 


about  l«00  dollars," 


the  amount 
taloed  by  pi 


^r  settlements, 

ordon  A  wife  *  others. 


II  LE1QH 


1.  Wbere  a  debt  secaredby  a  deed  of  trast  appea: 
by  theaeed  to  be  of  nnaacertalaed  amoant.  ellhi 
party  may  resort  to  a  court  of  chancery  to  bave  tl 

rectloo.andallaccoUDtsaaectlDKttieanioaQt  of  tt 
deblouirlil  to  be  directed  ;  and  the  trnatee  canni 
proceed  to  sell  the  trust  subject  until  the  debts  ai 
settled  and  ascertained.  s.  c.,      -■> 

IV.  RlKbCol  mortEaEee  to  forecloHe. 
S  A  deed  of  morteaee  conulnlps  a  clauKt  whlc 
proTldes  thai,  after  defanlt.  the  mortgagees  mi 


ViKGIMIA  RXPOKTS,  AmnOTATBD. 
the  shot  look  effec 


sues  and  profits 
proQls  are  Inadenuate 


■of  for 


luuldbedecr 


.„  ._ n  absolute  comey; 

fee.  with  a  defeaxapce.  asnsnal.  Id  case  t 
HWJj.  tbe  right  of  the  morlgaBees  to  h: 
closure  and  sale  is  pot  Impaired  by  the 
fore  meotloned. 

Harklns  v.  Forsyth  aod  others. 

V.  Allowance  of  time  for  redeiDP 
B.  When  a  forecloaore  Is  decreed,  the 
exercise  a  sound  discretion  Ip  relation  u 


I  for  redempyoQ  be 


r,  for  whom  h 
820.  and  theoc 


the  laud  Is  si 
ble  Im proven 


e  share  of  the  ab- 
ed, she  returns  to 
ti  resides  with  her 

cbaHer  makCHvalua- 


a  bill  Is  Bled  by  t. 


Qo  autborlly  to 
e  sale  shall  not 


Hughes  y.  Caldwell. 
VII.   Mortgagee's 
IS,  Thai  a  mortgagee  has  an  Insurable  Ir 


the .._ 

Wheellog  ins 

1.  Question  wh. 
case,  bomlclde  t 


e  lusu 


t.  Morrison. 
MURDER, 
a  comlcton  of  murder  In  the 

ber,  on  the  circumstances  of  the 


Slaughter  v.  Commonwealth,  S81 

a.  S-havlnecoQcelred  and  declared  design  to  kill 

house,  and  a  quarrel  Insued.  In  which  S.  gave  the 
flral  offence:  P.  proposed  a  Ught:  upon  which  S. 
retired  for  a  very  brief  time  Inio  his  house,  armed 
himself  with  a  loaded  pistol  which  be  concealed  In 
his  pocket,  and  instantly  returned  so  armed  to  the 
scene  of  quarrel;  then  P.  threw  a  brick  bat  at  S. 
which  did  not  hit  him.  but  falling  short  of  him 
broke,  and  a  small  fragment  struck  S.'b  child,  stand- 
ing within  hisowD  door,  who  cried  out:  and  S. 
bearing  bis  child  cry  onL  but  without  looking  to  see 
whether  he  was  hnrt  or  not,  exclaimed,  *'be  has 

d  Bred  the  pistol  at 

)  face  towards  S.  and 


and  killed  P.  Upon  trial  of  1d- 
it  »,.  verdict  guilty  of  murder  In  the 
Hkld.  the  lury  might  well  Impute 


Ivately  armed  himself 


tecond  degree:  Help,  upon  these  circumi 
fven  without  proof  of  any  previous  mall 
rardlct  could  not  be  disapproved,  S.  C 


GibsnD 
a.  Newt 
IndlOeren 

a  When 


y  No.  R.  4.  5,  and 


e  medlecate  lln- 


Rlcbards  v,  Commonwealtb, 


lO  ground  of  new  trlaL    See  Jury  No.  «. 


of  a 
Id  bridges  No.  l.  I,  ana 
Trent  and  others  v,  Cartersvllle  bridge  ca,      SSI 
NOTICE. 
What  notlcefor  taking  depositions  Is  sntllclently 
sfinlte.    See  Depositions,  and 
Klnchelne  v.  Klncheloe.  »S 

NtriSANCE. 


Concerning  distress 
offlcers,  and. 


It  against  offlcers  of  the 
ties,  see  United  Slates 


Selden  and  others  v.  Ove 


^eOlebe   lands,  and 


1  by    vendee   of    Insured 


.    See  Hnsband  and  wife    No. 
irroll  Ac..  478 


Ices,  certlBcale  of  privy  eiamlnallon.    See  Privy 
Harklns  v.  Forsyth  and  others,  XH 

Particulars, 
When  bill  of  particulars  must  be  Bled  with  decla- 
-allon.    See  Assumpsit  No.S.3.  and 

Fitch  T.  Leltch,  «1 

PARTIES   TO  SUITS. 


t  children.    See 


VlKOmiA  RBPCWT9,  AkKOTATBD. 


laL  In  a 

>t  AUeebany. 


is  CODS  II  la  linn  a  1, 


le  fend  ant   boldloi 


ttie  JademcDt 


PAUPER  SUITa 

iiNo.2 


debta.  and  ibe  debtor 
dlrecime  to  wfilcb  of 

pHed.  aod  cue         " 

aon  of  tbe  p 


ADdersoQ. 
PAYMENT. 
ApplkatioD  of 

np  Ih  lnil>>hted  to  another  for  several 
makes  paymentB.  wltbout 


le  paymeDts  stall  be  applied 


__  debtor  or  crediti 
It  to  be  applied  toe 
•ja  priority  ot  time. 


[tlnBulHb  tbe  d 


Com  moo  wealth.  4M 
PERSONALTY. 

What  Bift  la  void  aod  passes  noiblnB.  See  Qift 

Andersoa  v.  TholDPSoii.  43t> 

Loadou  V.  Tui 
Concernlne  tl 

Barnes  and  ocbers, 


Cbarlton 


.    OiftNi 


allenatloDB  of  .  ._ 
'.enor.  see  Fraud- 
-  a.  s.  and 


381 


alleDatlans  No.  3.  i.  &.  aad 
London  v.  Turner, 
4.  SpeclDc  eiecniloa,  and  Hen  of  vendor,  ■ 
of  real  and  iiersooal  property  for  a  sant  In 
See  Veodor  and  vendee  No.  G,  and 
Clarke  &  another  v.  Curtis. 
PLEADING. 
I.  SnIBcleQcy  of  plea  and  replication. 
1.  What  pleas  of  aasl^meat  by  plaintiff  a 


a.  In  action — , 

veyanceof  land,  what  plea  is  sufflclent  ann  wnac 
replication  aaQg-bc    See  Covenant  No.  S.  and 

Fairfax's  adm'r  v.  Lewis.  ZKI 

n.  Evidence  applicable  to  bad  plea. 
4.  Tbatthe  rejection  of  evidence  in  snpport  of  a 
bad  plea  is  no  rround  to  reverse  Jadsment.  see 
Appellate  Jurisdiction  No.  *.  and 

Wilson  T.  Spencer,  SSI 


Fairfax's  adm'r  v.  Lewis. 

tV.  Bill  in  chancery. 
B.  Wbat  bill  filed  by  borrower  asalnst  1< 


^e  Qlebe  la 
Selden  a 


id  others  V.  Overseers  of  poor. 

POSSESSION. 
1.  Qnestlons  as  to  tbe  effect  of  lonr  possess' 
personal  chattels  by  r  — ' ■" ' 


I  by  a  voln. 
after  tbe 

!  ludees  but  not  decided  by  tl 


London  v.  Turner.  40S 

POWER  OF  ATTORNEY. 
What  is  not  an  equitable  mortsare.  but  a  mere 

A  principal  debtor< 
his    band   and  seal. 


hat  Che  land  In  i 
t.  his  heirs  «c. 


tof  land,  and  applylns  tbe 
ot  the  debt;  but  It  Is  pro- 
1.  to  be  sold  for  a  less  price 
::  and  tbe  principal  binds 


cty  pays  the  debt,  and 
administrator  and  hcl 

tne  land  for  his  Indemnity,  ana  prayio 
default  ot  satisfaction  out  of  the  personal 


bis  death,  the 
rinclp^l.  Inslst- 


contalned.  not 
In  the  grantor' 
by  bis  death. 


land:  but    the 


adm'r  v.  Oantril  and  others,  ISA 

PRACTICE    IN   CIVIL  PROCEEDINGS  AT  LAW. 
'Ill  be  presumed  the  proper 


L  When  demurrer  to  evidence 
dltlonal  pleaH  received.    "      ~ 


It  action  No.  3.  and 


9.  Jndement  fur  defendant  reversed  as  to  one 
:oDnt  and  affirmed  as  to  another.  See  Appellate 
Inrlsdictlon  No.  ii.  and 


Qlbson  T.  Stev 


See  Mills,  and 


PRACTICE  IN  CRIMINAL  CASES. 
See  Criminal  Jniisdlctlon  and  proceedinss. 

PRACTICE  IN  SDITS  IN  EQUITY. 
1.  Suit  by  treed  woman  to  protect  tbe  prospective 


(I  LEIQH  Vnomu  ECBVOKTS.  Annotated. 

freedom  of  her  lofant  cbildren.    See  Freedom  No.    i 

2.  Wbea  Ib«i 

.    See  Heirs  No,  t 


Haffey 
3.  EKect 


Will  No. «.  and 


U  of  la; 


Tel  n 


a  will. 


See  Heirs  No,  t.  and 


r.  Bl  res  ells  &c., 


,  In  what  case  appellal 
.eJnrisOtctlonNo.  a.  S.  ai 


:e  dismissing  supple- 
1  take  coenl- 


riKbt  oQ  tbe  merits.    See  Will  No,  T. 
KiDcheloe  t.  Klocbeloe, 

PRETENSED  TITl: 


,   but  Intended  a 
inr  and  selling  p 


jtan  equUable  mortcaKe.  h 


eToked  by  deatb  of  irantor. 


7M  See  'Pow 
II,  Fraudulent  purclTase  by  agent  from  principal" 
Z.  A  claim  to  tbe  land  bouuty  lo  wbicb  a  pilot  In 
the  revolutionary  war  was  entitled,  being  estab- 
llBbed  by  hla  beir.s,  they  employ  an  agent  to  do  the 


IS  exiiected,  but 


ice  tban  fft  cents  p. 

Is  afterwards  mail 

de  coT,  O.  as  tbe  purcbaser.  i: 
beira  aaalnsl  the  agent  and  T, ' 
O.  bad  authorized  the  aame  age 

half  of  any  profit  that  might' 

agent  had  Informed  T.  G.  thai 


nqulred  whether  that  price  sho 
lalT.  G.  did  not  know  whose 
iblect  of  tbe  treaty  illl  after 
een  concluded,  Tbe  circuit  co 
le  agent  oughl  not  to  have  been 
urcbase,  decreed  aealnat  blm  f 

ad  the  court  of  ai>peals  affirmed 
Seear  v.  Edwards  and  wife. 
PRINCIPAL  AND 

].  Subrogatli 


ally  creditor  ol 


rinclpal.    See  Heirs  No.  t.  and 


ititled  to  rank  aa 
.a1,  and  If  they  be 
r  retain  whatever 
;tyablp,  out  of  the 
13  administrators, 


doctrine,  disapproved. 


for  creditor  « 


o  snreties  as  witness 


Aal.  V.  Pollard's 


What  Is  not 
M 'Clin  tic ' 


D  for  1 


Lock  ridge, 
PRIVY  E 
Conclaslveness  of  Justices'  certlflcate. 

Blgned,  sealed  and 

form  "prescribed  by  the  statute. 

--e    persooall:  '   '    ' * 

being  eiamlned    pr 

she  acknowledged  tt 

and  delivered  the  Si 


scribed  by  tL 

y  appeared  before  them,  and 
Ivlly  and  apart  from  her  bus- 
3e  deed  fully  explained  lo  her. 


had    willingly    n 


sealed 


the 


e  wife,  for 


e  certlBed  by  the  ] 


[irobat.  without   proof   appearing  1 


Wynn  v.  Wyatt's  admX 
S.  What  la  not  an  appearance  t 
■nslne  with  fnrther  process.    St 


tbe 

according  to  our  laws  and 
clalona.    the    will    cannot  be 
11  of  lands  after  tbe  lapae  of 
full  probat : 
e  of  probat  distinctly  sbewa 

01^  probat. 


tbe  action  dls- 


^C       i» 


PROTESTANT  EPISCOPAL  CHURCH. 
Vbat  Bale  of  glebe  land  by  overw:ers  of  poor  It 
lid.    See  Glebe  lands,  and 

Selden  and  others  v.  Overseers  of  poor.  IE7 

KAIL    ROAD   COMPAN'V. 
See  Canal_and_  rail  road  companies  No.  B.   I.  4. 


Franchise  No,  I.  2.  and 


V.  Tuckaboe  rail  road  C( 


.    See  Specially  No.  a,  and 
['ors  T.  White  and  others. 


VlKOIMIA  KXVOVn,  AnmOTATED. 


t  bad  reversed  a  ]u 
court  below  forfurt 


e  of  its  former  ludBmeot.  aod  directed 
court  below  to  surcease  oroceedlnirs  till  further 
ordert  and  plaintiff  li 


..  ordered,  thai  a 


rTlce. 


RELEASE. 
__.     SeeSherlffB 
'a  adm'r.  oui 

^  What  release   wil!  not  make  distributee  a  com- 
petent witness  for  administrator.    See  Witness  No. 

Reynolds's  adm'r  t.  StephensoQ-E 
R.  WbatreleaBewlllmakedlstrlbu! 
'  r  administrator.    See  Wll 


Parr  - 

for  creditor  who  b: 
WltncsB  No.  i.-- 

WasKener 


of  0 


sof  U 


irelii 


oesB  No.  *>,  and 


collected  by  the 
erence  to  claims 
examined  by  Tq< 


fax's  adm'r  t.  L>ewla, 

RETAINER, 
^ty    administrator    of    prli 
a    Prinrlnal  and  surety  No.  a,  ana 

Southeates.  K 

t  Parlter.  J  .  in  the  court  below, 
Ih  of  an  administrator,  a  debt  due 
^cedent  should  be  paid  out  of  assets 

of  eaca!  dlsnlty. 


See 


r.  P.,  and  d 


...y.    See  Sheriffs  No.  1,  and 

Gibson  T.  Stewart's  adm'r. 
2.  Judement  for   defeodan" 


X» 


q Dashed  ImiDlsltloii  oq  application  for  leave 
mtlL    See  Hills,  and 
SiDltb  V.  Waddlll. 

Rtrij:S  IN  CLERK -S  OFFICE. 


b  provides  that  the  n 


not  be  s( 

HUBbMV.  Caldwell. 
I.  Wbat  sale  of  land  belonii 
Officer,  under  warrant  of  dis 

Grove  4c.  v.  Little  4c.. 
t.  Sale  of  land  descended. 
debt.    See  Heirs  No.  4.  aod 

Hafley'8  beirs  r.  BirchettB  ftc. 


snrety  of  federal 


aattsfy  ancestor'! 


Limitations  of  scire  facias  asalast  administrator 
on  ludtrment  acalDst  decedent,  and  duty  of  admin- 
istrator  to  plead  the  statai 
administrators  No.  S.  4.  and 
Tnustall  4  al.  v.  Pollard' 


See  Executors  and 


alienations.   Gift    Husband  and 
SHERIFFS. 

of  liability  for  false  return  of  nulla  bona. 


which  oucht  to  be  found  in  damares.  and  no  con- 
tinuing interest  oogbt  to  be  allowed  on  such  dam- 


1  Judgment  for  n 


entered  for  tt 


t.  A  cuardlan  shall  a 
the   ward. 


:reraiD«  the  Judgment 
n  direct  a  oew  tHal.  If 
t  the  excess  of  damages 


t  be  allowed,  for  bis  dls- 


'ora  V.  Anderson. 
SPECIALTY. 
)t  bind  heirs  of  obligor.    See  B 
II  andotl: 

IS  indorsers  for  the  m 
le  Is  wIlllDg  and  deal 
re  them  from  all  Ic 
nee  of  their  becomlni 


^I'ors  V.  White  and  others,  tot 

SPECIAL  VEHDJCT. 
at  Infer  other  facts  from  those  found. 

- :: l.nsNo.s.and 

arltod  and  others  v.  Gardner.         '  Jgl 

SPECIFIC  EXECUTION. 

land  and  chattels  for  a 


?ndee  No.  Ikand 


.    See  Vendor  ai 


?Ddor  to  assign  the  policy 
Wheeling  insD ranee  co.  t.  Morrison. 

STATUTES— ConBtitnllonallty   of. 


See  Franchise  No.  i 
Tnckaboe  canal  ca  i 


lands.  Patent  ITo.  t 
Tuckahoe  rail  road  co,.  ts 


Virginia  Rkpokts,  Assotatbd. 

me  chapter.  ID. 


BBtall  t  aL  T.  PoUar 


loQ wealth,  cited. 

_     _ nf  England. 

_.  __,  ,   ...  __1R.C.  {ordinance  of  coQveotloo 

f  lira)  declarlcie  [bat  the  commoD  law  of  EaeUod. 

le  tnurcb  year  of  James  I.  shall  be  tbe  rule  of 

eels  loo  In  Vlralnla,  cited. 
Richards  r.  Common  wealth.  Wt 

IV.  Jurisdiction  of  general  coarl. 
t.  Cb.  ffr,  tG,  p.  saiuf  iR,  C.  dellDlDe  the  larisdlc- 


)nwealtb  v,  Sen 


UominonTrcaUh  v.  Nix,  03) 

cited  Id  note.  ,  S.  C.      03) 

«.  Ch.  re.|12,p.  3«6or  1  R.  C.  providing  tbat  nc 
excei'tloDB  against  a  Jnror  shall  be  allowed  after  ht 
Is  sworn,  construed, 

Tooel  T,  Commonwealth.  IK 

cited,  S.C,,       71) 

766         "7,  Samffcbapler.  I«.  p.  *».  (Rev,  Code  ol 

ITH.  Pleasants's  edl.  of  180k,  ch.  It  I  IS,)  provld. 

ine  that  Jarlesflemedletate  lingua  may  be  directed 


bytl 


be  directed 


:alth. 


711 


thereon,  cited. 


urlesde  medletate  linguae  might 
If  strict  conrlB.  cited. 
laroB  T,  i,x)mm  on  wealth.  (WO 

VI.  sberlOs  and  corooers. 
78,  f  12,  IS.  p.  178,  0  of  I  R,  C.  prescribing  the 
"     '~'    oDIclal  bond,  and  sivlDe  actions 


doo 


lion  to  the  sheriff,  cited  in  note, 

Wyun  V,  Wyatfsadm'i.  BM 

VII,  Statute  of  frauds, 
11.  Ch,  101.  I2.P.  STSof  1   R.  C.  declaring  In  what 
caseo  tbe  abwtlate  property  of  goods  and  chattels 
shall  be  taken  to  be  with  tbe  possession,  cited. 

London  v.Torner.                                        .     (OS.  *ll 
VUI,  Relief  against  usury. 
a.  Cb.  103, 1  8,  p,  S74  of  1  R.C-glTlngrellef  In  equity 
(o  borrower  at  usurious  In ■ -■ 

Campbells  v.  Patterson, 

IX.  Pre  ten  Bed  titles, 
13.  Ch.  108.  p.  STii  of  1  R.  C.  against  c 


mispleading  or  false 


0  their 


Kevan  v.  Waller, 


e,  construed. 

a  a. 


__   ._  what 

case  tne  principal  o(  an  orphan's  estate  may  be 
taken  for  bis  support,  died. 

Kevan  t.  Waller.  1% 

XII.  alfu  of  slaves, 
!4,  Cb.  111.  f  Gl.  p.  432of  IR.  C,  concerning  gifts  of 
Hlave.1.  cited. 

London  v,  Tnroer.  410 

XIL  Replevin  bonds  for  rent. 

to.  Cb.  IIS,  I  i.  p.  1*7  of  I  R,  C.  giving  motion  on 

replevin  bonds  taken  under  distress  for  rent,  cited. 

Grove  &c.  v.  Little  Ik..  l«t 

XIV.  Sureties, 

M,  Ch.  110, 1 0,  p,  401  of  1  R,  C.  giving  to  sareUes 

commence  action,  cited. 

Baber  v.  Cook  &  others.  W7 

XV,  Branch  banks. 
(7,  AclBoriMI-S.ch.TB.  p,  08.  Suppl.  to  R.  C.  ch. 
8I1.P.S8I.  concerning  suits  growing  o  ~ 


r.  Branch  bank, 


s.  construed. 


bills  of  exchange. 

484  of  I  R.C..(rlvlac*acUant<i 
iny  prevloDs  assignor,  cited. 


St.  Statute  of  IT»S(I 
intS'»eilI,i>-l1S->i-nn'' 
Tnnsti 


r.  pDllar 


1.  Statute  of  I74S.  ch.  SS,  0  Hen.  i 


s.a. 


bills  of  exchange,  cited. 

XVIL  LlmltaUon  of  actions 

SI.  Cb,  1X8, 1  4,  p.  U8  of  1  R,  C,  limiting  action  of 

Duncan  &  wife  &  others  v.  Wright.  ME 

.  « ^ .  ._  _   —  "—ittlng  debt  or  scire 

Judgment 


detli 


facias  against  personal 
against  decedent.  conBtrnen. 

Tunstall  &al.  v.  Pollard's  adm'r.  t 

cited.  S.  C,        14 

XVni.  process  and  proceedings  in  civil  actloos. 

89.  Ch.  128. 1  SI,  p.  G04, 6  of  I  R.  C  giving  attachment 
against  estate  of  defendant,  to  force  an  appearance. 


84.  Sac 


construed— and  a 


S.  C       6M 


as.  Same  chapter,  |  M,  p.  OOO.  providing  tbat  mlei 
shall  be  holden  in  the  clerk's  onlce  on  tbe  Ont 
wonday  In  every  month,  construed. 

Botts  V,  Pollard,  43t 

cited  In  note. 

Wynnv.  Wyatt's  adm'i.  Ut 

80.  Samechapier,  174,  p.  to.  providing  tbat  mles 
to  declare,  plead  Ac  shall  be  given  from  montb    to 

Botts  T,  Pollard,  41: 

S7.  Acts  of  isao  31.  ch.  II,  I  08.  p.  OB.  Snppl.  to  R  C 

cb,  10V,  p,  101,  allowing  Interrogatorlea  to  be  filed  In 


Vaughn  jEco.  v 
S8.  Cb.  118, 1  80.  p. 
jce  of  Interest  ij 


m 


actions  fouQded  o 


be  Hied  with  declaration  in  IndehiutoB 

Fitch  V.  Leitcb. 

40.  Actt  of  ISN,  ch.  _,..„, ,_ 

lugs  against  lolDt  defeadanla,  cited. 


h.  OB.  V.  41,  regnlatlng  the  proceed- 


Baber' 

XIX.  Jeofails. 
41.  Cb.  1S8. 1  lOS,  P.  Ell.  11  of  I  R  C.  decUrinS  what 
efects  shall  be  cured  by  verdict,  construed. 

Gibson  V.  Stewart's  adm'r.  000 

41.  Same  section,  n.  6IE.  declaring  what  defects 
it  lodgment  by  all  didt,  cited. 


48.  Cb.  IS4.  $  11.  p.  UO  of  I  R.  C.  for  the  reUef  of 
Insolvent  debtors  taken  or  cbar^ed  In  czecotioD. 
„■. .    _,  Lockrtdge.  »t 


II  LEIQH 

44.  Same  cbapter.  1  ■■ 
vcDt  debtors,  cited. 

TuaHlall  St  al.  r,  Fallard'a  adm'r. 

..    .  „        -..     j^^    iH.iM.to. 

rntns  InsolveDt 


4S.  1  Kev.  Code  o(  IT 


Vixghiia  Rkpobts,  AfntoTi.nr. 

iDsol-      OS.  Same  chapter.  I  IS.  p. 


!.  SUtote  of  1T48.  ch.  10, 1 1( 


.  4S7  of  1  R.  C.  I 


rIblDR  tlie 


Iter,  i  ao.  r,  4U,  makliiE  U  felony  t 
Have  wltHonl  owner's  consent  an 
to  defrand  blia  of  the  ii1a.ve.  and  pn 


I.  cited. 

:ti.  S4.  Sappl.  t 


y  1820,  Suppl.  to  R.  C  cl 


zlement.  tbelr  alders,  abettni 
Bball  be  adjndsed  felona.  and  pi 
meat  In  the  p«nlteDtlary.  cited. 


r.  CommoDv 
if  perl  dry.  cited. 


C.  prescrlblnB 


i.  p.    fiW  of  1 

Ited. 

c  V.  iMciriage. 


lorslDg   and    utterlnj 

1.  m.Ji.i 
s.  C.      ft 

■H.  a 
1  R.  C.  conceminc  the  Ji 


□Inal  a 


b%.  Semn 


■  1  R.  C.  requiring  that 
3a  or  felooy  shall  be  ei 
iratlon  coart  before  irl 


M.  Cb.  1W.  f  e. 
Ined  by  connty  c 

Motrbray  y.  Com  id  on  wealth. 
to.  Same  chapter.  I»,  p.  fiOl,  dlrectlps 


V.  Comn 
1.  t  ]*.  p, 


n  for  trial,  cited. 


which  cuDTlclfl.  cited. 


Brown 
Bl.  Cb.  i; 
of  impri»< 
talned  by,uij 

Mowbray  i 


«.  Cb.  1- 

landa  dellDqaeat  for   .       _...,.. 

pay  tbe  taxes  and  damages  Into  the  treasury,  cited. 

Taylor  *c.  v.  Bardetl  ftc,  SBB 

«3.  Acts  of  irao-ll.  cb.  St.  i  IT.  Snppl.  to  R.  C.  cb.  XI. 

p.  Xe.  prescriblDE  the  condltloDs  uimn  wblcb  Brants 

of  the  commODwealth  may  be  dr . 

.salts  to  recover  lands  west  of  tbe  Alletcbi 

' ».  cb.  72.12.  Snppl.-  "  ■' 


damases  cbarseable 

XXIV.  Turnpike  and  rail  road 
n.  Cb.  ta.i  II.  p.  lis  of  s  r.  c.  pi 

inmplle  companies    may  bealn  tc 


I    land 


proflts  of  tnmplke  compaalea.  cttei 

n.  Actsof  isae^.cb.  iib.{».  io,  ii. 

thorizlnr  rail  road  companies  to  e 

and  acqalre  the  same  by  coptracC  o 


s.  the 


:    AUe- 


>.  Same  chapter,  i  IS.  p.  108,  aatborizlne  rail  road 

npany  to  cross  or  change  any  establlsbed  road  or 

y.  cited.  S.a.       M 

XXV.  Mills. 


1   application  for 


SSS' 


ctof  17».ch.41.8Hen.s 


Treat  and  olbers  \ 
led. 
S.  Same  chapter,  \  tS.  M,  c 


S.  C.       Iffil 
S.  C.       G£4 
•STATUTORY  PRIVILEGE. 

Franchise.  Caaal  and  rail  road  compa- 
d  bridges,  and 


[others  v.  Soatbeate«, 


Haffney-B 
of  principal's 


[,  When  presumed  proper  pi 
I.  Plaintiff  bavins'  sued  out 


.    See  Heirs  No.  ».  and 


summons  could  t>e  pi 


It  against  defendant  to 


Iter  upon  landi 

S.  C,      41 1  shews  ibat 


2,  Quere.  whether.  1 

sumed  proper  process ' 

II,  Whatsei 

answer  plaltitill'H  action,  the  officer  relaras     

found,  and  copy  left  *c."  without  shewlog  when  the 
copy  was  left :  Help,  upon  that  return  It  did  not  ap- 
pear that  the  iummons  was  duly  served;  and  that 
plaintiff  should  then  have  sued  out  alias  summons, 
aud  not  an  attachment  against  defendant's  goods 

to  compel  appearance,  upon  the  — "     '  "' 

statute.  Ibid.  1  ft],  «. 

SOKETY. 
See  Principal  and  surety. 

SURPRISE. 
Relief  against  judgment 
A.  &  B.  exeCDte  their  tolut  bond  for  no  dollars 
C.  &  D.  who  eadorKe  tbat  the  whole  amount  Is  to 
paid  to  C.  and  to  bim  It  Is  accordingly  paid  by 
who  takes  bis  receipt  therefor,  but  does  not  get 
the  bond.  A.  Individually  eiecntes  another  bond 
C.  for  ISJdollarH.  A  writ  of  capias  ad  resiwDdendu 
in  debt  on  bond  for  »0  dollars,  being  sued  out  In  t 
names  of  C.  A  D.  against  A.  (without  mentioning  I 
co-obligor  B.  who  is  then  dead)  Is  served  upon 
who  suffers  judementln  the  action  to  pass  agali 
him  by  default.  Afterwards  a  salt  in  enulty,  1 
.  relief  against  the  ludgment,  ts  brought  by  A.  asali 
I  C.  and  a  third  person,  M.  to  whom  the  bond  for  am 
I  dollars  had  been  transferred,  and  for  whose  benefit 
action  had  been  prosecuted  :  la  wblcb  suit  A. 

ws  Ibat  bis  payment  of  tbat  bond  loC.  was  made 

wltbont  notice  of  its  transfer  to  M.  ;  alleges  tbat  C. 


for 


the  efrcu' 


the  bond  ;  and. 


Virginia  Rbpokts,  Ankoxatkd. 

..  promised  to  del 

'      'illingrto  mL . 


the 


ludgm. 


>f  the  houd  fur  103  dollars. : 

aad  tbecostHof  the'acttoQat  law  (bat  wltboutdi 
ages)  nnless  the  appellee  sbaii  Miahitsh  ihai  the  a 
bond  has  been  paldby  blm 

□  havlDK  title  St 

TAXES. 


)rasslEDed  by  C.  I 


When 


It  be  proved  In  suit  l 


r.  Burden  Ac.. 


y  aBsaDltlnr  ai 
ave  oi  aauLPer- 
oo  wealth  v.  Howard, 

TRUSTS  AND  TRUSTEES. 


life.    See  Will  No.: 


pOBsesalon.    See  Frandnlenc  a 


Serar  v.  Edwards  aad  wife. 
4.  See  MoriBaBea  and  trusts. 

TUCKAHOE  (JANAL  AND  RAIL  ROAD. 

See  Caoal  and  rail  road  companlrs.    Praoc 

nd 

Tackalioe  canal  co.  v.  Tuckaboe  rail  road  co. 

UNITED  STATES  OFFICE  na 

latresa  and  sale  of  land  beloQEin;  to  s 


BUtnclcnt  to   satisfy   tbe   i 


Qrove  Ac.  v.  LUtle  &c,. 
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CASKS 

ARO0KD  AND  DBTBKHIHBD  IN  TBB 


Supreme  Court  of  Appeals  of  Virginia. 


(Absent  Bbooke.  J.) 
■aUriocotary  Decree— lirtroductlDB  at  New  BvMeocc.*— 

UpoDtbeconsIractlon  of  tbestatnte  of  March  IBIS, 
Snpp.  toRer.  Code.  cb.  IDI.  i  9.  BBLD.  tbat  after 
an  laterlocacory  decree  upon  a  beartag.  decldlas 
tbe  QuestloDB  of  fact  In  Issue  between  tbe  parties, 
neltber  party  bas  an  absolate  rlsbt  tolatrodDce 
new  evidence  toacblns  tbe  aneatloiiB  ho  decided  ; 
the  iDtrodactlon  of  sDcb  evidence  depends  on  tbe 
sound  discretion  of  tbe  coart  and  Its  jadrmentoD 
tbe  snmclencr  of  tbe  excuse  oflered  for  tbe  fall- 
nre  to  bave  It  before  the  coart  when   the  cause 

nouoced  t  and  such  excuse  may  be  oSered.  either 
on  motion  upon  notice,  or  upon  a  petition,  for  a 
rebearlns  of  tbe   canse. 

SaBO—SaoM.— But  new  evidence  may  be  Introduced 
before  a  commissioner  toncblns  any  matter  of 
account  directed  by  tbe  interlocutory  decree,  or 
before  tbe  conn  lonchluB  any  matter  of  account 
wblcb  the  court  oucht  by  the  decree  to  bave  re- 
ferred to  a  commissioner. 

2  •AdvaiiEeaent— Dlrectlsn  '  to     Oedoet      troai 

Shares  of  Cblldran  Advancsd— Cue  at  Bar— 
'  Testator  bavlog  real  and  persoaal  estate,  by  will, 
after  mentioning  advancements  made  to  two  of 
hla  children.  direcU  tbat  tbe  same  shall  be  de- 
ducted from  tbeir  shares  of  bis  estate  when  a 
division  thereof  Hball  be  made  amons  all  bis  chil- 
dren, and  then  directs  bis  land  to  be  sold,  and 
after  takins  of  tbe  principal,  a  f uni! 


afterwards,  states  an  account  on 
additional  advancement  made 
before  advanced,  and  subjoins  a 
the  whole  amount  advanced  to  thatchlld  : 
deducted  from  ber  share  of  his  estate  : 
that  the  wbole  amount  of  advancements, 
those  mentioned  In  the  will  as  tbat  madt 
qnent  to  tbe  codicil,  sbonid  be  deducted  f 
sbares  of  the  children  a 


and  personal  wltboDl  discrimination. 
Smme~Whem  SattsfacUvB  of  Laxacy.t-^An  advance- 
ment to  a  cblld  made  subsequent  to  a  will.  Is  to 
be  taken  as  a  satisfaction  of  a  leoacy  to  that  cblld. 
pro  toto  or  protanto.  accordtne  tolls  amount. 
Incutsri  and  Adnlnlstratan— Sale  of  RaaKy— Pur- 
chase by  Eieculor  at  Hla  Own  Sale. {—Testator  di- 
rects, thatbls  land  shall  be  sold  on  such  credit  as 
his  ex-ors  shall  think  best  for  tbe  Interest  of  bis 
children,  to  whom  be  bequeaths  the  proceeds  : 
ex'or  advertises  land  (or  sale  at  anction  In  IBK. 
without  speclfylne  tbe  terms  of  sale;  offers  It  for 
sale,  and  at  tbe  sale  requires  near  one-half  of  iinr- 
chase  money  to  be  paid  Incash.  and  residue  In  two 
equal  annual  Instalments  ;  and  purchases  at  his 
own  sale  :  Hn.D.  the  ex'or's  sale  and  pnrcbase 
was  not  a  due  performance  of  bis  tmst :  and  he 
may.  at  election  of  cestuls  que  tmst.  be  ligbtiy 
required  to  keen  the  land,  and  pay  tbe  pnrcbase 
money  for  wblcb  be  bousht  It.  and  as  much  more 
as  tbe  land  would  bave  sold  for.  If  It  had  been 
offered  for  sale  on  the  usual  terms  of  one.  two  and 

-But 


•Interlocutsry  Oaeree- 

— Tbe  principal  case  Is  cited  In  Bartlett  v.  Banlett. 
8T  W.  Va.  240,  la  S,  E.  Sep.  I9S :  Richardson  v.  Dnble. 
IS  OratL  7Se. 

5aaiB-5uDe- effect  of  5tatataB.-But  sUIutes. 
wblch  were  adopted,  no  doubt,  as  Jupgk  Stapi^s 
observes  In  SIcbardson  v.  Dnble,  «  Qratt.  IRS.  with 
a  new  to  remove  a  dlOcnlty  and  some  uncertainty 
in  the  practice  rrowing  out  of  tbe  decisions  In  tbe 
principal  caae.  and  Dunbar  v.  Woodcock,  lOLeleh 
tat.  now  provide,  tbat  In  a  suit  In  equity  a  depml- 
lion  may  be  read  If  returned  before  the  hearing  of 
tbe  cause,  or  thoneb  after  an  Interlocutory  decree. 
If  It  be  as  to  a  matter  not  thereby  adlndiced,  and  be 
returned  before  a  Qnat  decree.  Va  Code 
IM,  itSti  :  W.  Va.  Code,  cb,  ISO.  I  Ilk 

SaBB— Saau— DIacrMlM  el  C««rt.— Tbere  1 
of   practice  or  of  law  which   precludes  tbe  party 


from  taklnr  new  evidence  after  an  Interlocutory 

'en  before  a  rebearlnr  ts  obtained.   Tbe 

Ion  of  sucb  evidence  depends  on  the  sonnd 

\  of  the  court  and  all  the  circumstances  of 

the  narticular  case.    Summers  v.  Darne.  Si  aratt. 

■Itlng  Dunbar  V.  Woodcock.  10  LelBbKS:  Moon 

lion,  IS  LilaAt.    Tbe  principal  case  Is  cited  in 

Kendrlck  v,  Wbltney.  18  Qratt.  to. 

e  monosraphic  note  on  "Ad- 
appended  to  Watkins  V.  YonuK.  Si 
GralL  »4.  The  principal  case  Is  cited  In  Strotber  v. 
Mitchell.  M  Va,  lU. 

tFldudarles-PDrcliasaDlTnMl  Property  by.— A  pur- 
chase of  tmst  property  by  a  Qdnclary,  wblle  be 
occupies  tbe  fldnclary  or  confidential  relation,  la 
'oldable  at  the  pleasure  of  the  citial  nui  Iruit.  or 
person  occupylne  his  position,  thousb  It  may  bave 
been  made  at  a  fair  and  adequate  price,  and  the 
purchase  may  in  all  respects  appear  fair  and  rea- 
sonable, and  the  conduct  of  tbe  purchaser  Just  and 
candid.  Tbe  principal  case  Is  cited.  In  support  of 
tbls  proiKisltlon.  la  Newcomb  v.  Brooks,  le  W.  Va. 
IS ;  Lewis  V.  Broun,  96  W.  Va.  T.  M  S.  E.  Hep.  MS. 
See  tbe  principal  case  cited  in  Harvey  v.  Steptoe.  IT 
Oratt.  ao». 

SaBM-Sane-Bucutors-Caaa  Ovarnilad.— In  New- 
comb  V.  Brooks,  10  W.  Va. «.  the  court  said  :  "Chan- 
CBixoB  Titi.oB  of  the  superior  court  of  cbaucery  of 
tbeRlcbmoDd  District  In  McKey  executor  of  Fuqua 
V.  Voung.  1  Hen.  &  M.  410.  held  tbat  a  purchase  by 
an  eiecator  of  land  at  a  public  sale  made  by  blm- 
selfwasnot  voidable,  wben  tbe  sale  was  fair  and 
correct-  But  this  decision  has  been  overruled  by 
tbe  Virginia  Court  of  Appeals  In  Mocre  it,  mtton.  t> 
LHah  2-%;  and  Bailey  v.  Robinsons.  1  G ratt.  4-0," 
See  foot-note  ui  Bailey  v.  Robinsons.  I  Oratt.  i  : 
Buckles  V.  L.afferty,  E  Rob.  30!.  and  monographic 
nae<  on  "Executors  and  Administrators"  appended 
to  Roaser  t.  Deprlest.  b  Qratt.  9. 


12  LEIGH 
tbe  dlflerence  Ijetweeo  tbe  price  tbe  laod  wi 
bave  brougbt  OD  a  sale  on  sacti  credit  In  isss. 
tbatwblcti  ItbrouKbc  on  tbe  terms  od  whlcb  It 
was  tbea  sold  and  purcbased.  sbould  ratber 
referred  lo  a  connnlsBloner  to  be  by  blm  aaei 
talned,  than  to  alarrupoa  an  Issue  directed  for 
tbe  purpose . 

John  Hilton,  bj  his  last  will  and  testa 
meat,  dated  April  1817,  after  directing  tha 
his  life's  dower  should  '  be  "allowed' 
agreeably  to  the  laws  of  Virginia,  devised 
and  bequeathed  as  fallows — "As  I  havt 
given  to  iny  son  William  ^£233.  also  to  mj 
daughter  EHeabeth  ^lf46.  it  is  my  desire, 
that  tbe  above  sums  shall  be  deducted  from 

their  parts  of  mj  estate  when 
3         sioD    'shall    take    place    among    all 

my  children  that  J  maj  have  at  my 
decease.  It  is  my  will  and  desire  that  my 
negroes  be  divided  among  my  children. 
My  land  I  desire  should  be  sold  on  such 
credit  aa  mj  executors  hereafter  named 
shall  think  best  for  the  interest  of  my  chil- 
dren. It  is  my  express  will  and  desire, 
that  all  the  children  I  may  have  at  my  de- 
cease that  are  not  raised  and  educated,  that 
my  executors  shall  take  of  the  principal  as 
much  as  they  shall  think  aufficien'  '  '  , 
and  then  divide  equally  among  the  whole 
of  them."  And  by  a  codicil,  dated  Septem- 
ber 7,  1820,  after  some  provisions  immate- 
rial to  the  present  controversy,  he  added— 
"It  is  my  wish  and  desire,  that  the  money 
arising  from  the  sales  of  mj  land  be  equally 
divided  among  my  children,  William, 
Elizabeth  Dogan,  Kobert,  Anne,  Henry, 
George  and  Susan,  and  that  Henry,  George 
and  Susan's  part  thereof  be  put  out  on  in- 
terest, and  so  secured  that  they  shall  receive 
it  when  they  come,  to  lawful  age."  '  The 
testator  died  not  long  after  the  codic: 
made;  and  Keuben  Moore,  one  of  the 
utors  named  in  the  will,  proved  the  will  and 
codicil  in  the  county  court  of  Culpeper 
December  term  1820,  and  took  upon  him  the 

The  testator's  daughter  Elizabeth  Dogan 
was  the  wife  of  Henry  Dogan.  And  upon 
the  testator's  books  there  was  an  account 
stated  of  the  several  articles  of  property 
he  had  advanced  to  that  daughter  which 
made  up  the  sum  of  ^£186.  mentioned  in  the 
will  as  having  been  advanced  to  her;  and 
then  there  was  chargea  to  her,  under  date 
October  6,  1820,  a  further  advancement  of 
property  to  the  amount  of  ^£150.  which 
was  added  to  the  former  advancement  of 
jflSS.  making  the  whole  amount  advanced 
^336.  And  to  this  account  of  advance- 
ments, the  testator  subjoined— "The  above 
articles  I  have  given  to  my  daughter  Eliza- 
beth ;  which  £336.  I  wish  to  be  deducted 
from  her  part  of  my  estate  at  my  decease, 
when  a  division  will  take  place  among 
<  all  my  •children."     But  this  account 

of  advancements  and  the  writing 
thereto  subjoined,  was  not  proved  as  testa- 
mentary paper,  along  with  the  will  and 
codicil  before  mentioned. 

There  was  a  division  made  of  the  testa- 
tor's personal  estate  by  commissioners 
under  an  order  of  the  county  court  of  Cul- 
peper. The  commissioners  estimated  the 
whole  net  amount  of  the  personal  estate 
{including  the  advancement  of  ;£233,  to  the 
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testator's  son  William,  and  tbe  advance- 
ment of  £336.  to  his  daughter  Elizabeth) 
at  7305  dollars  77  cents ;  of  which  they  al- 
low the  widow  her  thirds,  and  then  divided 
the  residue,  4870  dollars  51  cents,  among 
the  testator's  seven  children  and  legatees, 
giving  each  a  share  of  695  dollars  77  cents. 
Deducting  this  sum  of  695  dollars  77  cents 
from  1120  dollars,  the  amount  advanced  to 
Elizabeth  Dogan,  it  appeared  she  had 
received  an  excess  above  her  share  of  424 
dollars  33  cents,  which  the  commissioners 
reported  to  be  due  from  her,  "to  bear  in- 
terest" (they  added)  "until  the  money  from 
the  real  estate  should  become  due."  And 
according  to  this  diviaion,  the  executor 
(as  he  alleged)  paid  all  the  legatees  to 
whom  money  was  due  on  account  of  the 
personal  estate,  their  full  shares. 

The  testator's  land  was  a  parcel  of  442 
acres  in  the  county  of  Culpeper;  of  which 
147  acres  was  laid  ofF  and  assigned  to  tbe 
widow  for  her  dower,  leaving  295  acres. 
The  executor  advertised  the  testator's  land 
for  sale,  as  early  as  January  1821,  on  a 
credit  of  one,  two  and  three  years;  but  (as 
be    alleged)    was    then    unable    to  effect  a 

In' 1822.  two  of  the  testator's  sons,  Wil- 
liam and  Kobert,  sold  and  conveyed  to  J. 
C.  Gibson  all  their  interests  in  their 
father'^  real  estate  (their  reversionary  in- 
terests in  the  147  seres  that  had  been  as- 
signed to  their  mother  for  her  dower,  and 
their  present  interests  in  the  remaining 
295  acres)  for  the  nominal  price  of  1028 
dollars,  but  the  greater  part  of  the 
5  purchase  money   was  "paid  by   a  con- 

veyance of  Kentucky  land,  which,  as 
it  turned  out,  was  estimated  above  its 
value.  And  in  1823,  Gibson  sold  and  con- 
veyed to  Moore,  the  testator's  executor,  the 
interests  he  had  purchased  of  William  and 
Robert  Hilton  in  the  295  acres  of  land,  but 
not  their  reversionary  interests  in  the  147 
acres  of  dower  land:  the  price  Moore  paid 
him  was  840  dollars;  and  he  professed  to 
make  the  purchase,  in  order  that  he  might 
have  the  power  of  selling  the  whole  parcel 
of  land,  altogether,  as  being  more  advan- 
tageous to  the  legatees  than  a  sale  thereof 
in  parcels.  He  paid  the  purchase  money 
out  of  the  funds  of  the  testator's  estate ; 
but  he  afterwards  accounted  to  the  legatees 
for  the  funds  he  had  so  applied,  as  part  of 
his  testator's  personal  estate,  and  so  be- 
came entitled  to,  or  claimed,  his  purchase 
of  these  interests  on  his  own  account. 

The  295  acres  of  land  (It  seemed)  was 
partly  rented  out  by  Moore,  and  partly 
cultivated  by  himself,  till  1825.  In  that 
year,  he  published  an  advertisement,  under 
date  August  6,  1825,  in  these  words— "Eor 
sale— The  lands  whereon  the  late  John  Hil- 
resided  containing  442  acres  within  two 
:s  of  Culpeper  courthouse,  subject  to 
widow's  dower,  is  now  for  sale.  Any 
ion  wishing  to  purchase,  may  see  the 
land  and  know  the  terms  by  applying  to 
ibscriber,  who  will  treat  for  the  same 
by  private  contract;  and  if  not  sold  before 
the  26th  August,  It  will  on  that  day  be 
offered  for  sale  on  the  premises  to  the 
highest  bidder  by  Reuben  Moore  ex'or  of 
John  Hilton  deceased.  "—"The  sale  of  the 
above   property   is  postponed  tilt  the   first 
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e  laud  vraa  accordingflj  offered  for  sale 
on  the  first  daj  of  the  September  county 
court  of  Culpeper  1825,  at  the  courttaoaae; 
and  the  terms  of  sale  then  and  there  an- 
nonnced,  were,  that  1386  dollars  of  the 
purchase  monej  would  be  required  in 

6  cash,    and    the    balance,    in    "Instal- 
menta.    in  one,    two  and  three  jeara ; 

and,  upon  those  terms,  the  land  was  sold  at 
auction.  It  was. cried  out  to  J.  W.  Mai- 
ahall,  as  the  highest  bidder,  at  6  dollars  75 
cents  per  acre,  upon  an  understanding, 
however,  between  Marshall  and  Moore,  that 
Marshall  might  take  the  purchase  to  him- 
■elf,  at  his  option,  or  that  Moore  would 
take  it  off  his  hands:  in  fact,  Moore,  on 
the  same  day,  agreed  to  take  the  purchase, 
and  thenceforth  regarded  and  treated  the 
land  as  his  own. 

Id  November  1828,  Henry  Hilton  and 
Henry  Dogan  and  Elizabeth  his  wife  ex- 
hibited a  bill  In  tbe  superior  court  of  chan- 
cery of  Fredericksburg,  against  Moore  the 
executor  of  the  testator  John  Hilton,  James 
Garnett  and  Anne  his  wife,  George  and 
Susan  Hilton,  and  Gibson  who  bad  pur- 
chased  the  interests  of  Witltara  and  Kobert 
Hilton,  co-legatees  of  that  testator— setting 
forth  tbe  will  of  John  Hilton,  and  the  di- 
rection therein  contained,  that  his  land 
should  be  sold  on  such  credit  as  his  exec- 
utors should  think  best  for  the  interests 
of  his  children,  and  the  proceeds  divided 
among  them — and  charging,  that  Moore 
had  delayed  and  neglected,  for  more  than 
five  years  after  his  qualificRtion  as  execu- 
tor, to  make  sale  of  the  land,  though  he 
might  easily  have  effected  a  sale  upon  ad- 
vantageous terms,  and  had  in  fact  rejected 
offers  of  prices  which  he  ought  to  have  ac- 
cepted ;  prices  much  exceeding  that  at 
which  he  himself  afterwards  purchased, 
and  now  claim  to  hold  the  land ;  that  Moore, 
disregarding  the  plain  terms  of  his  testa- 
tor's will,  which  directed  that  the  land 
should  be  sold  on  credit,  and  violating  the 
trust  and  confidence  reposed  in  him.  at 
length  advertised  the  land  to  be  sold  for 
ready  money,  at  a  time  when  real  estate 
could  not  lie  sold  for  cash  without  great 
sacrifice,  and  purchased  it  himself  for  6 
dollars  75  cents  per  acre,  much  less  than 
the  land  would  have  sold  for,  even  at  that 
unpropitiouB  juncture,  if  offered  for  sale 
upon  such  credit  as  is  usual,  and  as  in  the 
exercise  of  a  sound  discretion  ought  to 

7  have  been  "allowed;  that   though  the 
land  was  cried  out  to  Marshall  as  the 

highest  bidder,  he  was  only  the  agent  of 
Moore,  who  had  ever  since  cootinued  to 
hold  and  enjoy  it  as  proprietor,  and  now 
refused  to  settle  with  the  plaintiffs  upon 
any  other  principle  but  that  of  an  unquali- 
fied transfer  of  their  interests  to  him  upon 
his  payment  to  them  of  their  respective 
shares  of  the  proceeds  of  that  illegal  and 
fraudulent  sale;  that  the  plaintiffs  were 
advised  that  the  sale  was  invalid,  and  that 
they  had  a  right  to  have  a  resale  made  ac- 
cording to  the  directions  of  their  father's 
will,  and  to  hold  Mook  personally  responsi- 
ble for  the  injury  they  had  sustained  by 
depreciation  in  the  value  of  the  land  during 


the  time  It  remained  unsold,  owing  to  his 
unwarrantable  delay  and  gross  neglect,  and 
for  the  profits  of  the  property  in  the  same 
interval.  And  the  bill  prayed,  that  the 
land  should  be  resold  and  a  proper  distri- 
bution made  of  the  proceeds,  and  that 
Moore  ahould  be  held  accountable  for  all 
loaa  and  injury  sustained  by  the  parties 
concerned  by  reason  of  his  official  neglect 
or  misconduct,  and  general  relief. 

Moore,    in  his   answer,  gave  a  history  of 
the   land  of 


ially 


iant. 


substance,  from  the  facts  above  stated,  i 
cept  in  this,  that  he  alleged,  that  instead 
of  his  having  sold  and  purchased  the  whole 
parcel  of  442  acres  subject  to  the  incum- 
brance of  the  widow's  right  of  dower  in 
147  acres  thereof,  he  had  in  fact  sold  only 
the  295  acres  exclusive  of  the  widow's 
dower  land,  and  had  purchased  the  295 
acres  at  6  dollars  75  cents  per  acre,  and 
that  the  plaintiffs  nevertheless  had  insisted 
that  he  should  account  for  and  pay  to  them 
their  shares  of  the  proceeds  of  the  whole 
442  acres  incumbered  with  the  dower  right, 
at  the  same  price  per  acre.  He  claimed  the 
interests  of  the  legatees  William  and  Rob- 
ert Hilton,  in  the  295  acres,  under  his  pur- 
chase from  Gibson,  who  had  purchased  mim 
them.  He  said,  be  bad  also  purchased  of 
James  Oarnett  and  Anne  his  wife,  all 
8  her  interest  in  *the  land ;  and  that 
he  had  settled  with  Garnett  as  guard- 
ian of  the  legatee  Susan  Hilton,  and  paid 
him  all  her  share  of  the  personal  and  of 
the  proceeds  of  the  real  estate,  except  a 
small  balance  of  the  latter.  And  as  to 
Dogan  and  wife,  after  adverting  to  his 
testator's  will,  directing  that  ;£186.  should 
be  deducted  from  Mrs.  Dogan's  share  of  hi& 
estate,  he  set  forth  the  account  stated  in 
the  testator's  books  of  advancements  made 
to  her,  shewing  an  additional  advancement 
of  ^150.  made  to  her  subsequent  to  the 
codicil,  and  the  testator's  direction  sub- 
joined to  the  account,  that  the  whole  ^336. 
should  be  deducted  from  her  part  of  his  es- 
tate; and  then  he  insisted,  that  as,  after 
giving  Dogan  and  wife  full  credit  for  her 
share  of  the  testator's  personal  estate,  she 
had  received  by  way  of  advancement  an 
excess  of  424  dollars,  this  sum  ought  to  be 
deducted  from  her  share  of  the  proceeds  of 
the  real  estate. 

The  defendant  Gibson  answered,  and 
shewed  the  conveyance  of  William  and  Kob- 
ert Hilton  to  him  of  all  their  interests  in 
the  real  estate  of  their  fatfaer,  as  well  their 
present  interests  in  the  295  acres  of  land 
as  their  reversionary  interests  in  the  147 
acres  assigned  to  their  mother  for  her 
dower,  and  his  own  sale  and  conveyance  to 
Moore  of  the  interests  he  had  bought  of 
those  two  legatees  in  the  295  acres ;  and  that 
he  was  still  entitled  to  their  reversionary 
interests  in  the  dower  land. 

None  of  the  other  defendants  appeared ; 
and  as  to  them  the  bill  was  regularly  taken 
pro  confesso. 

Many  depositions  were  taken  and  filed  by 
the  plaintiffs  and  the  defendant  Moore, 
touching  two  questions  of  fact.  The  pur- 
pose of  the  evidence  on  the  part  of  the 
plaintiffs,  was  to  prove,  1.  that  Moore  had 
sold  and  purchased    the  whole  parcel  of  442 
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acres  subject  to  the  incnmbrance  of  the 
doner  right  of  the  widow  in  147  acres,  at  6 
dolt  a  ra  and  75  cents  per  acre;  and  2.  that 
Moore  intended,  contrived  and  practised, 
an  actual  fraud  in  the  sale  of  the  land, 
with    a    view  to   purcha«e    it  himself 

9  *at  a  price    below   Its  real  value,  and 
below   what,    if  he  had  actod  in  (food 

faith,  he  might  have  obtained.  And  the 
purpose  of  Moore's  evidence  was  to  prove, 
that  he  had  sold  and  purchased  only  the  295 
acres  at  that  price,  exclusive  of  the  147 
acres  which  had  been  assigned  to  the 
widow  for  her  dower;  and  to  vindicate 
himself  from  the  charge  of  actual  and 
wilful  fraud  imputed  to  him. 

No  proof  was  exhibited,  of  Moore's  pur- 
chase from  Garnett  and  wife  of  her  interest 
in  the  real  estate  of  her  father,  or  of 
Moore's  settlement  with  the  guardian  of 
Susan  Hilton,  and  payment  to  him  of  that 
legatee's  share  of  her  father's  estate,  real 
as  well  as  personal,  as  Moore  alleged  in  his 
answer  he  had  done. 

Pending  the  suit  Susan  Hilton  married 
Ambrose  JefFries  and  by  consent,  Jeffries 
and  wife  were  made  parties. 

The  cause  having  been  transferred  to 
the  circuit  superior  court  of  Culpeper,  that 
court,  on  hearing,  at  November  term  1336, 
made  an  interlocutory  decree,  declaring, 
that  Moore's  sale  of  the  land  devised  by 
his  testator's  will  to  be  sold,  was  of  the 
whole  parcel  of  442  acres  subject  to  the 
widow's  right  of  dower  in  the  part  thereof 
which  had  been  assigned  to  her;  and  that 
the  sale  was  irregular  and  illegal,  both 
because  it  was  made  upon  terms  not  au- 
thorized by  bis  testator's  will,  and  because 
Moore  himself  (the  trustee)  had  become  the 
purchaser  at  his  own  sale.  And  the  court 
having  put  the  plaintiffs  to  their  election, 
either  to  have  the  sale  set  aside,  and  the 
land  re-sold  upon  a  proper  credit  as  directed 
by  the  will,  and  to  have  an  account  of  the 
profits  of  the  land  since  the  assignment  of 
the  widow's  dower,  or  to  compel  Moore  to 
take  the  whole  442  acres  of  land  so  pur- 
chased bj  him  subject  to  the  incumbrance 
of  the  widow's  dower,  and  account  for  the 
purchase  money  at  the  rate  of  6  dollars  75 
cents  per  acre  for  the  whole  442  acres,  and 
such  further  sum,  if  any,  as  the  same  would 
have  sold  for  on   the  first  day  of  the 

10  September  county  *conrt  of   Culpeper 
182S,    if   it   had  been    then  sold  upon 

credit  of  one,  two  and  three  years,  the 
purchaser  giving  his  bonds  for  the  annual 
instalments  of  the  purchase  money,  with 
personal  surety  for  the  first  instalment,  and 
the  title  to  be  made  when  the  first  instal- 
ment should  be  paid,  and  the  other  instal- 
ments secured  by  a  deed  of  trust  mortgaging 
the  land.  And  the  plaintiffs  electing  the 
latter  alternative;  and  it  appearing,  that 
no  part  of  the  purchase  money  of  the  land 
had  been  paid  to  them;  and  it  being  al- 
leged, but  not  proved,  by  the  defendant 
Moore,  that  he  had  purchased  of  Garnett 
and  wife  Iheir  interest  in  the  land,  and  of 
Garnett  as  guardian  of  the  legatee  Susan 
Hilton  her  interest  in  the  greater  part  of 
the  same,  and  it  not  appearing  whether  any 
thing  had  been  paid  to  the  legatee  George 
Hilton  (who  was  an  absent  party)  or 
whether  his  Interest  had  been  purchased  by 


Moore :  therefore,  the  court  decreed,  that 
Moore  should  pay  to  the  plaintiff  Henry 
Hilton,  and  to  the  plaintiffs  Henry  Dogan 
and  wife,  each  respectively,  the  sum  of  451 
doUars  48  cents  with  interest  on  426  dollars 
21  cents  part  -thereof  from  the  21at  Sep- 
tember 1828  till  paid;  such  being  their 
shares  of  tile  purch4ve  money  for  which 
Moore  had  bought  the  whole  land,  accord- 
ing to  the  principles  declared  by  the  court; 
and  the  court  being  of  opinion,  that  the 
intention  of  the  testator  John  Hilton,  man- 
ifested by  the  codicil  to  his  will,  was,  that 
the  money  arising  from  the  sale  of  his 
land,  shonld  be  equally  divided  among  his 
seven  children  without  regard  to  previous 
advancements.  And  the  court  referred  it 
to  a  commissioner  to  enquire  and  report, 
what  purchases  if  any,  and  what  payments 
if  any,  had  been  made  by  Moore  of  or  on 
account  ot  the  interests  or  shares  of  Gar- 
nett and  wife,  of  Jeffries  and  wife,  and  of 
George  Hilton,  in  the  land  aforesaid,  or 
in  the  purchase  money  (at  the  rate  of  6 
dollars  75  cents  per  acre)  of  the  whole  par- 
cel of  442  acres  snbject  to  the  widow's  right 
of  dower.     And  the  court  ordered  an 

11  issue  to  be  made  *up  and  tried  at  its 
own  bar,  to  ascertain,  whether  more, 

and  if  so  how  much  more,  than  6  dollars  75 
cents  per  acre,  would  have  t>een  obtained 
on  the  2lBt  September  1825,  for  the  whole 
tract  of  442  acres  subject  to  the  incum- 
brance of  the  widow's  right  of  dower 
therein,  if  the  same  had  been  then  offered 
for  sale,  on  the  terras  of  credit  and  for 
security  of  the  purchase  money  before  in- 
dicated in  the  decree,  as  the  terms  on  which 
the  land  ought  properly  to  have  been  sold : 
And  that  Moore  should  render  an  account 
of  the  rents  and  profits  of  the  land  from 
the  date  of  the  assignment  of  the  widow's 
dower  to  the  21st  September  1826  (when, 
if  the  sale  had  been  made  upon  the  proper 
terms  of  credit,  the  first  instalment  of  the 
purchase  money  would  have  been  due) ;  and 
directed  the  commissioner  to  state  and 
report  the  shares  of  the  testator's  seven  dev- 
isees of  the  rents  and  profits,  and  how 
much  of  the  same  remained  due  and  unpaid 
to  them.  And  in  order  to  enable  the  court 
to  give  the  defendant  Gibson  a  decree 
against  the  defendant  Moore  for  his  part 
of  the  purchase  money  of  the  land,  on  ac- 
count of  the  reversionary  interests  of  Wil- 
liam and  Robert  Hilton  in  the  part  that 
had  l>een  assigned  to  the  widow  for  her 
dower,  which  Gibson  had  purchased  of 
those  two  legatees  and  was  yet  entitled  to, 
the  court  directed  the  commissioner  to  en- 
quire and  report  what  rate  per  cent,  upon 
the  purchase  money,  would,  on  the  21st 
September  1825,  have  given  Gibson  the 
value  of  his  said  reserved  reversionary 
interests,  and  how  much  of  the  purchase 
money  should  have  been  paid  to  him. 

In  June,  1837,  before  any  thing  had  been 
done  under  the  interlocutory  decree,  Moore 
presented  a  "petition  for  a  rehearing"  (so 
called  in  the  record)  wherein  he  com- 
plained, 1st,  that  even  upon  the  evidence 
before  the  court  at  the  time  the  decree 
was  pronounced,  the  decree  was  erroneous 
in  fact,  in  declaring,  that  Moore  had  sold 
and  purchased  Jhe  whole  psrcel  of  442 

12  acres  of  land  'subject  to  the  incnm- 
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brance  of  the  willow's  dower,  at  6 
dollars  7S  cents  per  acre;  whereas,  he  in- 
sisted, the  just  Inference  from  the  plead- 
ings and  the  evidence  shonld  have  been, 
that  he  sold  and  purchased,  at  that  price, 
the  295  acres  cxclnsive  of  the  147  acres 
that  had  been  assigned  to  the  widow  for 
dower:  And  for  the  pnrpose  of  shewing- 
that  this  was  the  just  inference,  the  plead- 
ings and  the  evidence  before  the  court  at 
the  time  of  the  decree,  were  stated.  And 
then,  the  attention  of  the  court  was  asked 
to  new  evidence  touching  the  question, 
which  had  been  taken  and  filed  since  the 
decree ;  and  reasons  were  stated  for  the 
failure  to  adduce  it  earlier;  but  it  was  not 
alleged,  that  this  new  evidence  had  been 
discovered  since  the  decree,  nor  had  Moore 
obtained  anj  special  order  of  the  court  au- 
thorizing him  to  take  and  file  it.  Sndly, 
He  complained,  that  the  interlocutory  de- 
cree was  erroneous  in  point  of  law,  namelj, 
in  declaring,  that  it  was  the  intention  of 
the  testator,  John  Hilton's  will,  manifested 
bj  the  codicil,  that  the  proceeds  of  the  sale 
of  his  land  should  be  equally  divided  among 
his  seven  children  without  regard  to  pre- 
vious advancements;  for  that,  taking  the 
will  and  codicil  together,  the  meaning  and 
intent  were  apparent,  that  all  advancements 
made  to  William  Hilton  and  Elisabeth 
Sogan  should  be  brought  into  hotchpot  in 
the  division  of  the  whole  estate,  real  and 
personal,  among  the  seven  children.  And 
further  to  shew  that  this  was  the  true  con- 
struction, there  was  exhibited  with  the 
petition  (what  though  pleaded  in  the  an- 
swer, had  not  been  exhibited  before,  be- 
cause it  was  in  possession  of  the  testator's 
widow,)  a  copy  of  the  account  stated  on 
the  testator's  books  of  the  advancements  to 
Mrs.  Dogan  to  the  amount  of  ^336.  and 
the  testator's  direction  subjoined  to  the 
account,  that  that  sum  should  be  deducted 
"from  lier  part  of  his  estate,"  when  a  di- 
vision should  take  place  among  all  his 
children,  with  evidence  (filed  since  the 
interlocutory    decree]     to     prove    that    the 

original  account  of  the  advancements 
13        *1o   Mrs.    Dogan,    and    the    direction 

subjoined  thereto,  were  on  the  testa- 
tor's books,  and  all  in  his  own  handwriting. 
There  was  also  exhibited  a  copy  of  the  re- 
port of  the  division  of  the  testator's  personal 
estate  (a  proceeding  to  which  Dogan  and 
wife  were  parties)  whereby  it  appeared, 
that  this  sum  of  ^336.  had  been  brought 
into  the  division,  each  of  the  seven  chil- 
dren allowed  their  full  share  thereof  as 
well  as  of  the  other  personal  estate,  and 
the  executor  held  accountable  to  them 
respectively  for  the  same,  and  Dogan  and 
wife,  after  Iwing  credited  with  their  full 
portion,  found  debtors  for  a  balance  of  424 
dollars  33  cents,  "to  bear  interest  until  the 
money  from    the  real  estate  should  become 

Evidence  was  exhibited  with  the  petition, 
that  Moore  had  given  his  bond  to  the 
guardian  of  Susan  Hilton  for  the  balance 
(it  was  a  small  one)  due  her  as  legatee  of 
her  father;  that,  pending  this  suit,  he  had 
accounted  to  and  paid  Henry  Hilton  his 
full  share  of  the  personal  estate,  and  that 
he  bad  settled  with  and  paid  George  Hil- 
ton, his   full  share  of  the  personal  estate. 


and  purchased  all  his  interest  in  the  land, 
except  his  reversionary  interest  in  the 
dower  land. 

It  appeared  that  t>etween  the  date  of  the 
interlocutory  decree  and  the  time  of  pre- 
senting the  "petition  for  a  rehearing," 
the  testator's  widow  died,  so  that  the  re- 
version of  the  147  acres  of  dower  land  had 
now  fallen  In. 

The  court  refused  the  rehearing.  And, 
thereupon,  Moore  applied,  by  petition  to 
this  court,  for  an  appeal  from  the  interloc- 
utory decree,  and  from  the  order  refusing 
the  rehearing;  which  was  allowed. 

The  cause  was  argued  here,  by  Leigh 
for  the   appellant,    and   Patton    for  the  ap- 

I.  The  questions  of  fact,  whether  Moore's 
sale  and  purchase  were  of  the  whole  442 
acres  of  land  subject  to  the  incumbrance 
of  the  widow's  dower  in  147  acres,  or  only 

of  the  295  acres  exclusive  of  the  dower 

14  land?   and  'whether  any    wilful    or 
actual  fraud  was  justly  imputable  to 

Moore?  were  debated  at  the  bar,  and  the 
evidence  touching  both  points  minutely  ex- 
amined. This  court  concurred  with  the 
circuit  superior  court,  that  Moore  sold  and 
purchased  the  whole  parcel  of  442  acres 
subject  to  the  widow's  right  of  dower. 
And  as  to  the  imputation  on  Moore  of  wU' 
ful  or  actual  fraud,  neither  the  court  below 
nor  this  court  took  any  notice  of  the  point. 

II.  As  to  the  refusal  of  a  rehearing, 
IrCigh  said,  that,  so  far  as  the  petition 
prayed  the  court  to  reconsider  any  ques- 
tion of  fact  determined  bv  the  interlocu- 
tory decree  upon  the  evidence  which  was 
before  the  court  at  the  time  the  decree  was 
pronounced,  or  any  qnestion  of  taw  deter- 
mined by  the  decree  (and  the  question  upon 
the  construction  and  effect  of  the  testator 
John  Hilton's  will  and  codicil  as  to  the 
advancements,  was  a  point  of  law),  this 
was,  properly,  a  petition  for  a  rehearing, 
and  was  regular  in  practice.  Batiks  v. 
Anderson,  2  Hen.  &  Munf.  20;  Attorney 
General  v.  Brooks.  18  Ves.  319,  325;  Kad- 
ley  V.  Shaver,  1  Johns.  Ch.  Rep.  200;  Con- 
sequa  v.  Fanning,  3  Id.  5B7;  Fanning  v. 
Dunham,  4  Id.  35,  though,  he  said,  a  peti- 
tion for  a  rehearing  was  not  necessary,  in 
such  cases,  nor  usual  in  practice;  for  if 
a  party  could  shew  the  court,  or  the  court 
itself  discovered,  that  it  had  committed  an 
error  in  an  interlocutory  decree,  either  as 
to  a  matter  of  fact  or  of  law,  the  court 
might  and  surely  ought  to  correct  the  error, 
at  any  time  before  the  final  decree.  In  the 
English  practice,  the  petition  for  a  hearing 
was  resorted  to,  when  the  decree  though  in 
its  character  final  had  not  been  enrolled: 
such  petition  was  not  necessary,  where  the 
decree  was  merely  Interlocutory.  In  our 
practice,  there  was  no  enrolment ;  all  de- 
crees were  entered  of  record,  eo  instante 
they  were  pronounced.  So  far  as  the  peti- 
tion sought  to  bring  new  evidence  into  the 
cause,  which  had  not  been  adduced  when 
the  interlocutory  decree  was  pronounced, 
though    it    bore    upon    the  questions    put 

in    issue     by     the     pleadings,     the 

15  'petition  was,  in  effect,  a    bill  in  the 
nature  of   a    bill    of    review,    Mltf. 

Plead.  81-3,  and  so  this  court  would  con* 
sider  it,    though   put  in  the  form  of  a  peti- 


12LEtGH 


VdeODIU  RBFOKTS,  AMMWM.TBD, 


tioD  for  a  rehearing,  Robert's  adtn'r  y. 
Cocke  ex'or,  1  Hand.  121.  Regularly,  ac- 
cording to  the  practice  of  the  Engliah 
chancerr,  a  review  of  any  decree,  upon 
new  evidence,  conld  not  be  allowed,  unlens 
the  new  evidence  had  been  discovered  since 
the  decree  was  pronounced.  But  (repeat- 
ing the  argument  of  the  appellant's  counsel 
on  a  similar  point,  in  Dunbar's  ex'or  v. 
Woodcock's  ex'ors,  ID  Leigh  647,  8)  he  said, 
that  "in  our  practice,  th^e  was  no  decree 
merely  interlocutorj,  which  might  not  be 
corrected  upon  new  evidence  adduced  before 
final  hearing,  whether  the  new  evidence 
was  discovered  before  or  after  the  interloc- 
utory decree  was  pronounced.  Formerly, 
by  statutory  regulation,  after  the  commis- 
sion for  taking  depositions  was  closed,  and 
the  cause  set  for  bearing,  new  evidence 
might  be  introduced,  in  any  stage  of  it, 
under  a  special  order  of  the  court,  but  not 
without  such  a  special  order.  1  Rev.  Code, 
ch.  66,  I  103,  p.  216.  And  in  the  practice 
of  the  superior  courts  of  chancery,  handed 
down  from  the  high  court  of  chancery  in 
Chancellor  Wythe's  time,  the  special  order 
for  taking  new  evidence  was  always  made 
upon  motion,  if  the  evidei-Ce  was  material, 
unless  it  appeared  to  have  been  kept  back 
for  purposes  of  delay  or  chicane.  The 
leave  to  take  new  evidence  was  almost  a 
matter  of  course,  when  it  was  asked;  and 
it  was  more  frequent  after  than  before  an 
interlocatory  decree.  And  it  was  only  nec- 
essary to  reflect  upon  the  loose  and  unad- 
vised manner  in  which  depositions  in 
chancery  were  taken,  generally  by  the 
parties  themselves  in  the  country,  to  un- 
derstand why  the  strictness  of  the  Bnglish 
chancery  practice  had  never  prevailed,  and 
how  the  liberal  indulgence  of  our  practice 
became  Indispensable  to  the  ends  of  truth 
and  justice.  With  knowledge  of  the  ex- 
istence of  this  practice,    and   aware  that 

the  opening  of  the  cause  for  new 
16       "evidence  bad  become  matter  of  course 

upon  motion  for  the  purpose,  the  leg- 
islature, by  the  statute  of  March  1826,  dis- 
pensed with  the  necessity  of  the  motion 
and  the  special  leave  of  court,  by  provid- 
ing, that  from  the  tiling  of  the  bill  until 
the  final  hearing  in  any  case,  either  party 
may,  without  any  order  of  court,  obtain 
general  commissions  and  take  depositions 
to  be  read  therein;  Supp.  to  Rev.  Code,  ch. 
103,  }  9,  p.  132."  The  special  court  of  ap- 
peals in  Dunbar's  ex'or  v.  Woodcock's 
ex'ors,  did  not  .determine  the  question  of 
practice  upon  the  construction  and  effect  of 
the  provision  in  the  statute  of  March  1S26. 
It  remained  now  to  be  settled.  The  cir- 
cumstance of  the  new  evidence  being 
introduced,  in  thepresentcase,  upon  a  peti- 
tion for  rehearing,  could  not  render  it  less 
proper  that  the  court  should  consider  the 
new  evidence,  and  correct  the  interlocutory 
decree  in  the  particulars  wherein  that  evi- 
dence shewed  it  to  be  erroneous. 

Patton  said,  that  the  new  evidence  in- 
troduced with  the  "petition  for  a  rehear- 
ing," ought  not  to  have  been  admitted  and 
considered  by  the  court.  And  he  repeated, 
and  enforced,  the  argument  of  the  ap- 
pellee's counsel  upon  the  point,  in  Dun- 
bar's ex'or  v.  Woodcock's  ex'ors;  "It 
was   the   practice   of  our  courts  of   chan- 


cery, formerly,  before  the  statute  of 
March  1B26,  when  the  general  commission 
to  take  depositions  had  been  closed,  to 
open  the  commission  by  special  order,  on 
motion,  at  any  time  before  the  hearing; 
but  after  the  hearing,  and  an  interlocutory 
decree  deciding  the  questions  of  fact,  the 
court  never  gave  leave  to  take  new  deposi- 
tions on  a  point  decided,  unless  upon 
affidavit  that  the  new  evidence  had  been 
discovered  since  the  decree.  This  was, 
perhaps,  sometimes  done  informally,  upon 
motion,  and  sometimes  regularly  upon  sup- 
plemental bill  in  the  nature  of  a  hill  of 
review  of  the  interlocutory  decree;  but  in 
whichever  way  it  was  done,  the  principle 
on  which  the  new  evidence  was  received 
was   the   same,    namely,    that  it    had 

17  "been  newly  discovered.     And  it  was 
necessary    that  this    principle  should 

be  observed ;  for  otherwise,  the  litigation 
of  questions  of  fact,  however  solemnly  de- 
cided by  the  court  on  a  full  hearing,  would 
have  been  perpetually  renewed,  and  there 
would  have  been  no  end  of  it ;  and  the  ad- 
mission of  new  evidence  under  such  cir- 
cumstances, would  have  been  a  temptation 
to  carelessness  and  neglect,  if  not  to  sub- 
ornation of  evidence.  The  statute  of  March 
1826  was  designed  to  dispense  with  the 
motion  for  leave  to  take  depositions  and 
the  special  order  for  that  purpose,  in  cases 
in  which  the  former  practice  required 
them,  but  only  in  such  cases;  not  to  render 
the  interlocutory  decision  of  questions  of 
fact  nugatory,  or  to  dispense  with  the 
supplemental  bill  in  the  nature  of  a  bill  of 
review  of  interlocutory  decrees,  or  to  abro- 
gate the  principle  on  which  such  bills  of 
review  could  be  allowed.  Though  the 
words  of  the  statute  were  general,  that 
from  the  filing  of  the  bill  until  the  final 
hearing  in  any  case,  depositions  may  be 
taken  to  be  read  therein,  without  any  order 
of  court;  yet  the  final  hearing  there  meant 
was  such  final  hearing  as  had  formerly 
concluded  the  questions  of  fact;  and  for- 
merly the  questions  of  fact  might  have  been 
settled  by  an  interlocutory  decree  as  well 
as  final  one."  In  Dunbar's  ex'or  v.  Wood- 
cock's ex'ors,  the  special  court  of  appeals 
held,  that  the  interlocutory  order  there  in 
question,  was  not  a  final  decree  within 
the  meaning  of  the  statute  of  March 
1826,  being  only  an  opinion  of  the  court, 
given  in  the  progress  of  an  account, 
upon  exceptions  to  a  report  or  instruc- 
tions to  the  commissioner.  In  this  case,  , 
there  can  be  no  doubt,  that  there  was  a 
full  and  final  hearing  of  all  questions  of 
fact  and  of  law,  and  these  questions  settled 
by  the  interlocutory  decree;  and  this,  he 
submitted,  was  such  a  final  hearing  as  the 
statute  of  March  1826  had  in  contemplation. 
III.  Leigh  said,  the  court  below  erred  in 
the  construction  it    pnt  on    the  will 

18  and  codicil  of  John  Hilton,  'namely, 
that  it   was  the  testator's  intention, 

manifested  by  the  codicil,  that  the  money 
arising  from  his  land  should  be  equally  di- 
vided among  his  seven  children,  without 
regard  to  previous  advancements.  The 
testator's  general  intent  and  purpose  was 
very  clear,  to  give  equal  portions  to  each 
and  all  his  children:  the  provision  for  the 
education    of  his  younger  children,     w» 
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hardly  an  exception,  since  he  had  alre&dy 
educated  the  elder.  This  general  intent 
could  ont;  be  accomplUhed,  by  requiring 
those  to  whom  he  had  made  advancements, 
to  bring  them  into  hotchpot  in  the  division 
of  his  estate;  of  his  whole  estate  without 
discrimination  ;  of  the  personal  estate  he 
left,  anil  of  the  proceeds  of  his  land, 
which  he  directed  to  be  sold  out  and  out, 
and  thus  converted  into  personalty.  There 
was  nothing  in  the  wonls  of  the  codicil, 
viewed  with  reference  to  the  will  (which 
was  its  context)  that  indicated  a  particular 
intent  that  the  proceeds  of  the  land  should 
be  equally  divided  among  the  seven  chil- 
dren without  regard  to  the  advancements; 
and  to  shew  this,  he  entered  into  a  critical 
esamination  of  the  will  and  codicil.  But, 
he  said,  if  the  words  of  the  codicil,  taken 
alone,  might  seem  to  indicate  such  a  par- 
ticular intent,  the  court  would  not  sacrifice 
the  plain  general,  to  the  very  doubtful 
particular,  intent;  it  would  adopt  the  con- 
struction that  would  best  effectuate  the 
general  intent.  The  function  of  the  codicil 
was  simply  this:  the  testator,  having  by 
his  will  indicated  the  objects  of  his  bounty 
by  description,  "his  children  living  at  his 
decease,"  thought  proper,  by  the  codicil, 
made  sliortly  before  his  death,  to  bequeath 
it  to  them  by  name;  an  alteration  very 
immaterial  in  Its  effect.  Clearly,  then,  the 
j£ia6,  mentioned  in  the  will  as  having  been 
advanced  tu  Mrs.  Dogan,  was  to  be  brought 
into  hotchpot  in  the  division  of  the  whole 
estate.  The  only  doubt  was  as  to  the  ^150. 
advanced  to  her  after  the  codicil  was  made. 
Now,  that  the  testator  made  that  additional 

advancement  of  £\SQ.  to  her,  and  in- 
19         tended    "that    that    as    well    as    the 

former  advancement  of  £ldft.  should 
be  brought  into  hotchpot  in  the  division  of 
hie  whole  estate,  appeared  by  the  account 
stated  on  his  books  of  his  advancements  to 
that  daughter,  and  his  direction  subjoined 
thereto,  that  the  whole  jf336.  should  be  de- 
ducted from  her  part  of  his  estate  when 
a.  division  should  be  made  among  all  his 
children.  The  testator  has  thus  given  his 
own  construction  of  his  will  and  codicil, 
which  surely  the  court  must  respect ;  and 
he  himself  had  made  an  estimate  of  the 
amount  of  advancements  to  Mrs.  Dogan 
which  she  was  to  bring  into  hotchpot. 
Again,  the  advancement  of  the  ^150.  to 
Mrs.  Dogan  was  a  satisfaction  of  the 
legacy  to  her  pro  taato.  The  testator  cer- 
tainly did  not  make  a  simple  gift  of  that 
£150.  to  Mrs,  Dogan;  it  was  given  to  her 
.with  the  Intent,  and  upon  condition,  that 
it  should  be  brought  into  hotchpot  in  the 
division  of  his  estate,  and  if  it  should  not 
be  so  brought  into  hotchpot,  she  would  be 
debtor  to  the  estate  to  that  amount;  and 
even  in  this  view,  it  ought  to  bediscounted 
from  her  share  of  the  proceeds  of  the  land. 
But,  moreover,  the  whole  amount  of  ad- 
vancements to  Mrs.  Dogan  [j£336.]  had  been 
in  fact  brought  into  hotchpot,  as  part  of 
the  personal  estate,  in  the  division  thereof; 
a  proceeding  to  which  Dogan  and  wife  were 
parties :  the  executor  was  made  accountable 
for  six  sevenths  of  that  ^£336.  to  the  other 
•ix  legatees,  and  accounted  to  Dogan  and 
wife  for  the  other  one  seventh,  who  were 
found  indebted  in  a   balance    of  424  dollars 
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and  above  their  share,  which  was 
be  deducted,  with  Interest,  from  her 
share  of  the  proceeds  of  the  land.  And  if 
it  should  not  be  so  deducted,  Dogan  and 
wife  would  get  exactly  424  dollars  more 
than  their  share,  and  the  executor  would 
have  to  pay,  if  he  bad  not  already  paid, 
that  sum  out  of  his  own  pocket  to  the  other 

Pat  ton  contended,  that  the  codicil  ex- 
pounded the  provisions  of  the  will,  and  if 
it  did  not  expound,  it  controlled 
"them.  The  codicil  provided,  in 
precise  and  plain  words,  "that  the 
money  arising  from  the  sale  of  the  testa- 
tor's lat^d  should  be  equally  dividedamong" 
his  seven  children  therein  named;  that  is, 
that  it  should,  in  all  events,  be  ao  divided 
among  them.  This  was  probably  his  in- 
tention when  he  made  his  will,  and  he 
meant  to  explain  that  intention  by  the 
codicil;  or,  it  it  was  not  so,  then  he  bad 
changed  his  purpose,  and  made  fais  codicil 
to  declare  his  final  intention.  As  to  the 
account  found  in  the  testator's  books  of 
ncements  to  Mrs.  Dogan,  and  the 
direction  subjoined  that  the  ^336.  which 
had  been  advanced  to  her  should  be  de- 
ducted from  her  part  of  bis  estate  in  the 
division  thereof  among  ail  his 
children,  and  the  evidence  adduced  to  prove 
that  the  account  and  the  direction  were  in 
the  testator's  handwriting,  the  court  could 
'.th  propriety,     take    any    notice    of 


facts ; 
account  and  the 
joined  were,  in  thei 
paper,  and  yet  had  i 


n  the  first  plac< 

thereto  sub- 
testamentary 
n  duly  proved 
I,  and  without  due  probat  was  nuga- 
.nd  because,  in  the  second  place,  all 
IS  new  matter  brought  into  thecause 
after  the  interlocutory  decree  was  pro- 
nounced, without  pretence  that  it  had  been 
subsequently  discovered.  It  was,  indeed, 
pleaded  in  Moore's  answer;  and,  if  he 
intended  to  rely  upon  it,  ought  to  have  been 
exhibited  with  the  answer.  It  was  matter 
which,  though  Moore  might  have  exhibited 
it  before  the  hearing  and  the  interlocutory 
decree,  was  only  brought  before  the  court 
with  the  "petition  for  a  rehearing;"  which, 
in  this  respect,  was  a  bill  in  the  nature  of 
a  bill  of  review  of  the  decree,  upon  matter 
well  known  to  the  party,  and  within  his 
power  to  adduce  proof  of,  before  the  hear- 
ing: therefore,  he  could  not  avail  him»«tf 
of  it  to  impeach  the  decree.  He  said,  the 
same  remarks  were  applicable  to  the  report 
of  the  division;  that  must  have  been  well 
known  to  the  party  before  the  hearing,  yet 
it  was  suppressed  till  the  interlocutory 
21  •decree  was  pronounced,  and  only 
brought  before  the  court  with  the 
"petition  for  a  rehearing."  But,  averting 
to  the  report,  he  said,  that  though  it 
thereby  appeared,  that  the  jf336.  advanced 
to  Mrs.  Dogan  was  taken  into  account  by 
the  commissioners  as  part  of  the  testator 
John  Hilton's  personal  estate,  and  equal 
shares  thereof  allowed  to  each  of  the  lega- 
tees, it  nowise  appeared  that  Moore,  the 
executor,  had  paid  the  same  to  any  of 
them.  They  might  be  interested  in  this 
question,  Moore  was  not. 

Leigh  replied,  that   as   to  the  doubt  now 
suggested,    whether    Moore   had    paid    the 
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legatees  their  shares  of  the  personal  estate 
including  their  share  of  the  ^336.  advanced 
to  Mrs,  Dogaa,  the  report  of  the  division 
shewed  that  he  was  held  accountable  to 
them  for  the  same:  Moore  alleged  in  his 
answer,  that  he  had  paid  their  full  shares  to 
all  the  legatees,  except  Henry,  George,  and 
Susan  Hilton;  the  interlocutorr  decree  took 
it  for  granted,  that  he  had  paid  all  the 
legatees  their  shares  except  those  three,  as 
to  whose  interests  itdirected  the  proper  ac- 
counts; the  others  had  nat  appealed  from 
the  decree ;  Dogan  and  wife  had  no  right  to 
complain  of  the  decree,  on  behalf  of  their  co- 
legatees  ;  and  Dogan  and  wife  were  the  only 
parties  interested  to  contest  the  question 
with  the  executor,  whether  the  advance- 
ment of  the  £336.  to  Mrs.  Dogan  ought  to 
be  brought  into  hotchpot  in  the  division  of 
the  proceeds  of  the  land,  for  they  were  the 
only  parties  who  were  chargeable  with  a 
balance  on  account  of  advancements. 
There  was  evidence  filed  with  the  petition 
for  a  rehearing,  that  Moore  had  accounted 
for  and  paid  to  the  legatees  Henry,  George 
and  Susan,  their  full  shares;  add  this  evi- 
dence might  certainly  be  laid  before  the 
commissioner,  when  he  proceeded  to  state 
the  accounts  directed  by  the  decree.  He 
said,  that  the  account  of  advancements  to 
Mrs.  Dogan  found  on  the  testator's  books 
with  the  direction  subjoined  to  it,  all 
22  in  the  testator's  handwriting,  *was 
indeed  a  testamentary  paper,  am' 
might  have  been  proved  as  such.  Yet  i 
was  proper  evidence  without  a  regula; 
probat;  or  if  a  regular  probat  was  neces 
sary,  it  might  even  now  be  propounded  for 
probat,  and  the  court  ought  to  have  given 
leave  and  time  to  the  party  to  make  the 
probat;  Druce  v.  Denison,  6  Ves.  3SS,  397. 
For  the  rest,  supposing  that  the  commis- 
sion to  take  depositions  touching  questions 
of  fact  put  in  issue  by  the  pleadings,  could 
not  be  opened  without  special  leave  of  the 
court  after  an  interlocutory  decree  settling 
the  questions  of  fact,  and  ought  not  to  be 
opened  unless  it  appeared  that  the  new 
evidence  had  been  discovered  subsequently 
to  the  decree ;  yet  it  had  never  been 
doubted,  in  our  practice,  that  exhibits, 
which  ought  to  have  been  but  had  not  been 
filed  with  the  pleadings,  and  which  had  not 
been  called  for  by  the  other  party  or  by  the 
court,  might  be  filed  after  an  Interlocutory 
decree;  especially  when,  as  in  this  case, 
though  they  might  vary  the  final  result, 
they  could  nowise  impede  the  execution  of 
the  decree. 

IV.  Leigh  admitted,  that  Moore's  sale 
and  purchase  of  the  land  could  not  be  sup- 
ported, not  only  for  the  reasons  stated  in 
the  decree,  but  because,  as  the  advertise- 
ment of  the  sale  gave  no  notice  that  any 
part  of  the  purchase  money  would  be  re- 
quired in  cash,  the  requisition,  at  the 
time  of  sale,  of  13S6  dollars  in  cash,  was 
calculated  to  prevent  competition.  But.  he 
contended,  the  court  erred  in  the  mode  and 
measure  of  relief.  Either  the  sale  should 
have  been  set  aside,  and  a  resale  ordered 
upon  such  terms  of  credit  as  the  court 
thought  most  advantageous,  and  Moore  held 
accountable  for  the  profits  since  his  pur- 
chase; or  he  should  have  been  held  to  the 
actual  bargaiti  he  had  made,  and  the  plain- 


tiffs allowed  the  full  benefit  of  it ;  charging 
him  with  the  price  of  the  295  acres  of  land 
exclusive  of  the  widow's  dower,  or  of  the 
whole  442  acres  subject  to  the  incumbrance 

of  thedower,  (according  as  the  one  or 
23         the  other  *was  found  to  have  been  the 

real  subject  sold  and  bonght,)  at6dol- 
lars7S  cents  per  acre,  with  interest  on  the 
purchase  money.  And  the  court  might  prop- 
erly '■nough  have  given  the  plaintiffs  choice 
of  those  alternatives.  But,  compelling 
Moore  to  take  the  land,  it  ought  not  to 
have  gone  further,  and  compelled  him  to 
pay  not  only  the  price  at  which  he  had 
bought  it,  but  as  much  more  as  he  ought 
to  have  given  for  it  if  the  sale  had  been 
made  upon  the  proper  terms.  A  court  of 
equity  might  set  aside  contracts  for  fraud, 
or  for  mistake  as  to  facts ;  it  might  avoid  a 
trustee's  sale  and  purchase  at  his  own 
sale,  at  the  instance  of  the  cestuis  que 
trust,  either  for  any  unfairness  or  irreg- 
ularity in  the  transaction,  or  because  it  was 
incompatible  with  the  duty  of  his  trust: 
but  it  could  not,  on  the  ground  of  fraud, 
unfairness,  irregularity  or  breach  of  trust, 
make  a  new  bargain  for  the  purchaser,  and 
decree  specific  execution  of  such  bargain 
thus  made  for  and  forced  upon  him.  And 
this  was  exactly  what  the  court  had  done  in 
this  case:  it  held  Moore  accountable  for 
the  whole  purchase  money  of  the  land,  ac- 
cording to  the  terms  of  his  actual  purchase 
upon  the  most  onerous  construction 
thereof;  and  then  required  him  to  pa^  as 
much  more  purchase  money  as  a  jury 
should  say  the  subject  would  have  sold  for, 
at  the  time  he  made  the  sale  and  purchase, 
if  it  had  been  then  offered  for  sale  on  the 
terms  of  credit  prescribed  by  the  court. 
Equity  never  gave  speculative  damages, 
for  breach  of  a  contract  of  sale,  or  upon  a 
rescission  of  such  a  contract  for  any  cause, 
or  for  fraud  or  deceit  in  a  bargain  ;  especi- 
ally, where  the  subject  of  the  contract  re- 
mained in  statu  quo,  to  be  restored  to  the 
parties  complaining,  or  disposed  of  by  the 
court  for  their  benefit.  There  were  some 
precedents  of  issues  quantum  damnificatua 
directed  by  the  court  of  chancery;  but  they 
were  very  rare,  and  the  authority  of  those 
precedents  had  been  questioned,  even  in 
cases    where   the  court   could   no  otherwise 

give  the  party  injured  the  benefit  of 
24         'his  bargain  or   of  his  property.     He 

cited,  and  examined,  Threlkeld's 
adm'r  V.  Fit^hugh's  ex'x,  2  Leigh  451; 
Robertson  v.  Hogsheads,  3  Id.  667;  Denton 
V.  Stuart,  1  Cox  158.  17  Ves.  276.  in  notes; 
Greenway  v.  Adams,  12  Ves.  395;  Gwitlim 
V.  Stone,  14  Id.  128;  Todd  v.  Gee,  17  Id. 
273;  aioman  v.  Walter,  1  Bro.  C.  C.  418. 

Patton  maintained,  that  the  decree  was 
ight  as  to  the  manner  and  the  extent  of 
the  relief  it  gave.  The  testator  directed 
that  his  land  should  be  sold,  on  a  credit, 
and  the  proceeds  divided  among  his  chil- 
dren :  the  duty  of  the  trustee  was  to  make 
the  sale,  on  reasonable  credit,  as  soon  aa 
^nientty  could;  he  neglected  to  sell 
"    ■  years,  and  then  corn- 


trust  what  the  land  would  bring  twelve 
years  after  (according  to  the  trustees  own 
shewing)  it  ought  to  have   been  sold,  thus 
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subjecting  them  to  the  risque  of  a  deprecia- 
tion of  the  property,  and  exempting  him 
from  it,  making-  them  bear  the  loss  that 
might  arise  from  his  delay,  neglect  and 
misconduct,  instead  of  holding  him  liable 
for  it,  would  hare  been  moat  unmerited 
favour  to  him,  and  to  them  most  inadequate 
relief.  The  trustee  had  bought  the  shares 
of  tno  of  his  cestuis  que  trust  in  295  acres 
of  the  442  acres  of  land,  to  enable  him  to 
sell  the  whole  subject,  because,  as  he  him- 
self declared,  the  sale  of  it  in  separate 
parcels,  would  be  disadvantageous  to  the 
parties  interested;  indeed,  he  C'aimed  to 
have  acquired  since  the  sale,  the  right  of 
tiro  other  parties;  and  thus  he  had  become 
entitled  to  font  sevenths  of  the  295  acres. 
He  would  have  a  right  to  demand  that 
four  sevenths  of  the  land  itself  should  be 
laid  oS  and  allotted  to  him  in  severalty; 
or,  if  the  court  ordered  the  whole  land  to  be 
sold  on  the  proper  terms  of  credit,  no  other 
purchaser  couid  come  into  fair  competition 
with  him  to  whom  so  large  a  share  of  the 
proceeds  of  sale  would  be  due.  Therefore, 
it  was  impossible  to  restore  to  the  plain- 
tiffs the  same  benefit  to  which  thej 
25  'would  have  been  entitled  if  their 
trustee  had  timelj  and  fairly  per- 
formed his  trust,  by  directing  a  resale  of 
the  subject  upon  the  proper  and  usual 
terms  of  credit  and  giving  the  plaintiffs 
their  shares  of  the  proceeds,  or  in  any  other 
way  than  that  which  the  court  had  adopted 
in  the  decree.  And  there  was  abundant 
authority  to  shew  the  propriety  of  the 
decree.  He  cited,  in  the  course  of  hia  argu- 
ment. Hedges  V.  Everard,  1  Eq.  Ca.  Abr.  p. 
18,  pi.  ?!  Ive  V.  Ive,  1  Atk.  429;  Bostock  v. 
Blakeney,  2  Bro.  C.  C.  653 ;  Fox  v.  Mackreth, 
Id.  400;  Tebbs  v.  Carpenter.  1  Madd.  Rep. 
290;  Ex  parte  Reynolds,  5  Ves,  407;  Pocock 
v,  Reddington,  Id.  794;  Ex  parte  Hughes, 
6  Ves.  617;  Lister  v.  Lister,  Id.  631;  Daw- 
son V.  Massie,  1  Ball  A  Beat.  210;  Taylor 
V.  Tabrum,  6  Sim.  281,  9  Cond.  Eng.  Ch. 
Rep.  269;  Hart  v.  Ten  Byck,  2  Johns.  Ch. 
Ca.  62,  116;  Davoue  v.  Fanning,  Id.  252. 
In  one  view,  indeed,  Moore  himself  would 
be  benefited  by  the  mode  of  relief  adopted 
by  the  decree;  he  was  to  be  charged  with 
the  purchase  money  for  which  the  jury 
should  find  that  442  acres  of  land  would 
have  sold,  in  1825  subject  to  the  then  ex- 
isting incumbrance  of  the  widow's  dower,  if 
it  had  then  been  offered  for  sale  upon  the 
proper  terms  of  credit ;-  but  the  widow  being 
now  dead,  he  held  the  land  relieved  from 
that  incumbrance;  and  if  now  sold 
again,  it  would  be  sold  clear  of  the   ii 

TUCKER,  P.  Much  discussion  h 
taken  place  at  the  bar  on  the  subject  of 
petitions  for  rehearing.  1  shall  take  occa- 
sion to  state  succinctly  my  views  of  the 
practice,  and  then  apply  them  to  the    pres- 

Accordlng  to  the  English  practice,  a  pe- 
tition for  rehearing  is  an  application  to 
the  chancellor,  before  a  decree  has  been 
signed  and  enrolled  to  rehear  a  cause,  not 
upon  new  matter  or  new  evidence,  but  upon 
the  matter  in  issue  and  the  evidence  in  the 
cause  at  the  former  hearing.  If  there 
be  new  matter  or  new  evidence  in 
26       *the  power  of  the  party,  which  would 


been  the  foundation  of  a  bill 
>f  review  if  the  decree  bad  been  enrolled, 
t  mast  be  made  the  subject  of  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
w,  and  its  object  cannot  be  attained 
petition  to  rehear,  Mitf.  Plead,  82j 
V^iser  V.  Blackly  &c.,  2  Johns.  Ch.  Rep. 
486,  To  this  supplemental  bill,  the  defend- 
tnt  answers  as  in  other  cases,  traversing, 
f  he  so  pleases,  the  alleged  discovery 
it  new  matter  or  new  evidence  since  the 
former  hearing.  It  were  well,  I  think,  that 
regular  proceeding  had  been  adhered 
to  by  our  courts,  yet  I  have  no  doubt  thej 
'lave  fallen  into  the  practice  of  entertain- 
ng  petitions  as  substitutes  for  the  aupple- 
nental  bill;  an  instance  of  which  is  found 
n  Roberts's  adm'r  v.  Cocke  ex'or,  cited 
It  the  bar.  It  is  plain,  however,  that 
every  such  petition  must  partake  of  the 
character  of  the  supplemental  bill,  and  be 
treated  according  to  its  analogy.  There- 
fore as  a  supplemental  bill  filed  for  the  pur- 
pose of  bringing  forward  new  matter  or 
lew  evidence,  must  shew  that  it  has  been 
newly  discovered,  and  could  not,  by  due  dil- 
.gence,  have  been  brought  forward  before. 
Dale  V.  Roosevelt,  6  Johns.  Ch.  Rep.  255, 
also  must  a  petition  for  rehearing,  which 
its  substitute.  As  the  supplemental  bill 
calls  upon  the  defendant  to  answer,  and  as 
he  may  accordingly  traverse  the  alleged 
recent  discovery,  so  in  the  case  of  a  peti- 
tion setting  forth  the  discovery  of  new  mat- 
-  or  new  evidence,  the  adversary  party 
ly  traverse  the  allegation;  and  to  that 
end  the  necessary  steps  should  be  taken  for 
calling  upon  him  to  answer.  Unless  this 
course  be  adopted,  we  must  discard  the 
proceeding  by  petition,  and  adhere  to  the 
supplemental  bill;  but  so  long  as  the  sub- 
stance is  retained,  I  should  incline  to  think 
a  proceeding  by  petition,  or  even  by  motion 
or  rule,  might  be  without  objection,  and 
even  preferable  for  its  simplicity  and  ex- 
pedition. 

In  this  case,  there  was  no  foundation 
for  a  supplemental  bill,  and  notae  of 
27  course  for  a  petition  bringing  in  *new 
evidence.  There  is  no  allegation, 
that  the  evidence  upon  either  point  was 
newly  discovered,  or  that  the  defendant 
could  not  by  due  diligence  have  had  ad- 
vantage of  it  before.  I  think,  therefore, 
that  the  court  ought  not  to  have  allowed 
the  petition,  or  reheard  the  cause,  unless 
our  statute  of  March  1326  has  otherwise 
provided.  That  statute  provides,  that 
"from  the  filing  of  the  bill  to  the  final  hear- 
ing of  the  cause,  either  party  may,  with- 
out order  of  court,  obtain  commissions  to 
take  depositions  to  be  read  therein."  What 
then  is  the  meaning  of  the  statute  as  to  the 
^nal  hearing?  Are  we  to  understand  it  in 
its  strictest  acceptation,  or  in  a  more  lim- 
ited sense?  If  the  former,  then  although  a 
decree  shall  have  been  pronounced  upon  the 
merits,  after  a  full  hearing  of  the  cause,  yet 
if  accounts  or  any  other  supplementary 
proceedings  are  directed,  which  (as  fre- 
quently happens)  may  occupy  years,  the 
decree,  and  all  that  has  been  founded  upon 
it,  may  be  set  aside  upon  the  production  of 
a  deposition  subsequently  taken,  and  a  new 
hearing  upon  the  merits  and  on  the  new 
testimony  must  be  the  consequeace.    Such 
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a  constmction  would  be  pregilant  nitb 
mischief.  I  think,  therefore,  that  ne 
should  give  to  theatatute  a  more  linlited 
construction,  and  confine  it  to  what  was 
obviously  the  design  of  the  legislature, 
it  was  merely  intended  to  remove  the  in- 
convenitnce  of  special  applications  for 
coramissions  after  a  cause  is  set  for  hear- 
ing ;  and  it  clearly  was  hot  intended  to  give 
to  any  party  liberty  to  take  testimony 
without  a  commission  in  any  case,  which 
even  the  allowance  of  a  commission  befbre 
could  not  make  regular.  If  before  this 
statute,  it  would  have  been  error  in  a  court 
after  a  full  hearing  upon  the  merits,  to 
have  awarded  a  commission  to  talie  evi- 
dence which  was  before  known  to  the  party 
and  in  his  power,  I  should  hold  it  to  be 
clear,  that  the  legislature  did  not  design 
to  legitimate  such  evidence  without 
mission.  Therefore  I  am  of  opinion,  that 
it  is  not  competent  to  a   party,    after 

28  a  'hearing  of  the  cause  and  a  decree 
settling  the  meritsof  the  controversy, 

to  take  new  testimony  to  matter  that  was 
fairly  in  issue  and  decided  upon;  but  if  the 
party  has  new  matter  to  put  in  i 
newly  discovered  evidence  to  the  matter 
formerly  in  issue,  he  must  resort  to  hia 
supplemental  bi\l  of  review,  or  toa  petition 
for  a  rehearing  in  the  nature  of  it,  which 
must  be  governed  by  the'  principles  which 
prevailed  in  relation  to  them  before  the 
statute  in  question. 

Excluding  the  depositions  taken  after 
the  hearing,  we  must  Consider  the  appel- 
lant as  having  purchased,  according  to  his 
■  advertisement,  the  whole  442  acres  of  land 
subject  to  the  widow's  dower.  This  sale, 
it  is  admitted,  cannot  stand  without  the 
assent  of  the  legatees;  who,  upon  equitable 
principles,  have  a  right  either  to  have  a 
resale  or  to  insist  upon  that  which  has 
been  made.  They  have  elected  the  latter, 
but  they  demand  that  Moore  shall  be  held 
to  pay  as  much  more  than  the  contract 
price,  as  a  sale  upon  proper  terms  of  credit 
would  have'  brought,  instead  of  a  sale  for 
cash  or  one  half  cash.  This  seemn  but 
reasonable.  Both  pairties  acquiesce  in  the 
fairness  of  the  price,  considering  it'  was  a 
sale  for  a  large  portion  in  cash,  and  all 
that  the  case  requires  is  a  fair  estimate  of 
the  probable  difference  between  a  cash  and 
credit  sale.  The  nature  and  circumstances 
of  the  case,  whii;h  arise  out  of  the  appel- 
lant's own  conduct,  render  this  necessary. 
No  other  expedient  can  attain  justice,  or 
place  the  appellees  in  the  situation  they 
would  have  held,  had  the  trust  been  faith- 
fully executed.  The  falling  in  of  the  life 
estate  of  the  widow,  and  the  possible  vari- 
ance of  prices,  would  render  a  sale  at  this 
time  a  very  unfair  means  of  a^usting  the 
rights  of  the  parties.  The  principle  of  the 
decree,  then,  appears  to  me  to  be  right, 
though  it  would  have  been  better  to  have 
referred  it  to  a  discreet  commissioner, 
rather  than  to  a  jury,  to  ascertain  the  prob- 
able difference  according  to  the  general 
current   of  similar   transactions,    be- 

29  tween  a  sale  *on  the  terms  on  which 
Moore   bought,    and   a    sale   on    such 

credit  as  would  have  been  proper  under  his 
testator's  will.  This  might  safely  be  en- 
trusted to  a  judicious  man  of   busjnesd,  fa- 
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miliarixed  to  similar  enquiries;  btitl  would 
be  unwilling  to  submit  an  estimate  to  the 
vague  conjectures  of  a  jury,  of  the  price 
that  might  have  been  obtained  for  the  land 
in  1825.  In  this  respect,  it  would  seem 
advisable  to  correct  the  decree. 

We  come,  lastly,  to  the  advances  to  Dogan 
and  wife.  I  am  of  opinion,  that  the  court 
erred  in  declaring  that  the  testator  in- 
tended by  his  codicil,  that  the  proceeds  of 
sale  of  his  land  should  be  divided  without 
reference  to  advancements.  I  find  nothing 
from  which  this  inference  can  be  drawn, 
particularly  in  relation  to  subsequent  ad- 
vances. Now,  the  advance  to  Mrs.  Dogan  . 
mentioned  in  the  will,  is  expressly  directed 
to  be  taken  out  of  her  share  of  the  estate. 
The  additional  advancement  of /ISO.  which 
it  is  claimed  to  deduct  from  her  share  of 
the  realty,  and  which  was  subsequent  to 
the  date  of  the  codicil.  Is  alone  in  ques- 
tion. Now,  an  advancement  to  a  child, 
made  subsequent  to  a  will,  is  to  t>e  taken 
as  a  satisfaction  pro  toto  or  pro  tauto,  ac- 
cording to  its  amount.  Jones  v.  Mason,  5 
Rand.  57T;  Hoskins  v.  Hoskins,  Prec.  in 
Ch.  263;  Trimmer  V.  Baync,  7  Ves.  SOS, 
SIS;  Pye  ei  parte,  18  Ves.  140,  151;  Monck 
V.  Monck,  I  Ball  &  Beat.  296,  304.  This 
advancement,  then,  should  have  been 
charged  to  Dogan  and  wife  in  the  division 
of  the  proceeds  of  the  sate  of  the  land.  But 
it  is  said,  nO  proof  of  the  advancement  was 
in  the  cause  at  the  time  of  the  decree.  I 
think,  however,  that  the  defendant  having 
set  forth  the  advances  in  his  answer,  it 
was  not  necessary  that  the  proof  should 
have  been  taken,  before  a  reference  of  the 
accounts  to  a  commissioner,  which,  in  the 
regular  course  of  proceeding,  ought  to  have 
taken  place.  But  the  court  made  no  such 
reference  ;  and,  moreover,  cut  off  at  once, 
by  the  decree,  all  evidence  as  to  the  ad- 
vancements claimed  in  the  answer, 
30  *by  declaring  that  they  were  not  to 
be  deducted.  Laches,  tfierefore,  in 
exhibiting  this  evidence,  should  not  be  im- 
puted to  the  appellant. 

On  the  whole,  I  think  the  decree  is  erro- 
neous, as  it  respects  the  advances  to  Dogan 
and  wife,  but  that  it  is,  in  other  respects, 
correct  upoq  principle,  though' it  would  be 
advisable  to  modify  it  by  referring  the 
estimate  of  the  difference  between  a  cash 
and  a  credit  sate  to  a  commissioner  instead 


of  a  jury.. 

STANARD,  J.,  delivered    the    following 
as  the  opinion  and  decree  of  the  court; 

That    after  an    interlocutory  decree  on  a 

the  litigant  parties  has  t>een  rendered, 
neither  of  the  parties  has  the  absolute  right 
to  introduce  ne^*  evidence  in  respect  to  the 
matter  so  decided,  but  the  right  to  intro- 
duce and  use  such  evidence  as  ground  for 
changing  or  setting  aside  such  decree,  de- 
pends on  the  sound  judicial  discretion  of 
the  court  to  which  it  is  offered,  and  its 
judgment  on  the  sufficiency  of  the  excuse 
that  may  be  urged  for  the  failure  to  have 
had  that  testimony  before  the  court  when 
the  cause  was  heard  and  the  decree  ren- 
dered; and  such  excuse  may'  be  offered  to 
the  court,  either  upon  motion  on  notice  to 
rehear  the  cause  on  the  new  evidence,  or 
by   petition    for   rehearing.     That   the  de- 
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cree  of  the  court  below  in  this  case,  is 
rig'ht,  so  far  as  it  decides  that  the  sale  at 
^hich  the  execufor  was  purchaser,  was  of 
the  whole  land  subject  to  the  widow'^ 
Slower,  and  not  the  two  thirds  thereof 
not  covered  by  the  dower;  and  such  being 
the  opinion  of  the  majority  of  tlie  court, 
whether  the  additional  evidence  ffhich 
Uoore  Houglft.  by  his  petition  for  a  rehear- 
ing, to  introduce  in  the  cqse,  be  heard  or 
excluded,  therefore  it  is  unnecessary  to 
decide  on  the  sufficiency  of  the  excuse 
offered  by  him  for  failing  to  have  that  evi- 
dence   in  the  case  before  the  interlocutory 

decree  was  rendered :  The  decree 
31         rightly    made'  Moore  'chargeable   on 

his  purcha^  with  the  whole  of  the 
land  at  the  rate  of  6  dollars  75  cents  per 
acre.  That  Moore  did  not  conform  to  his 
duty  in  requiring  so  large  a  portion  of  the 
purchase  as  was  required,  to  be  paid  in 
cash  ;  that  while  as  purchaser  he  may  (as 
any  other  purchaser  would)  at  the  election 
of  the  ceetuis  que  trust,  be  bound  for  the 
amount  of  the  purchase  money,  he  is  fur- 
ther chargeable  to  the  cestuia  que  trust  for 
the  injury  arising  from  such  an  improvi- 
dent sale;  and  tha.t  the  measure  of  that 
injury  is  the  difference  in  the  price  'which 
the  land  woiild  have  commanded,  tested  by 
the  dealings  of  prudent  and  judicious  men, 
if  sold  on  the  usual  credit  of  one,  two  and 
three  years,  in  equal  instalments,  and  the 
price  it  commanded  at  the  sale  that  was 
made,  assunjinK'.  that  the  price  at  which  it 
was  purchased  was  a  fair  and  full  price, 
having  reference  to  the  terms  of  that  sale. 
That,  while  the  court  below  was  right  so 
far  aa  it  held  Moore  accountable  to  the 
cestuis  que  trust  for  the  said  difference, 
that  difference  could  be  more  conveniently 
and  compendiously  ascertained  by  an  en- 
quiry and  report  of  a  commissioner  than 
by  a  trial  before  a  jury;  and  that,  that 
course  should  be  taken  on  the  return  of  the 
case  to  the  circnit  superior  court.  That  the 
court  below  erred  in  decreeing  a.  division 
of  the  proceeds  of  the  sale  of  the  land  and 
thus  separating  that  from  the  rest  of  the 
estate,  without  an  account  shewing  the 
state  of  the  administration  of  the  estate, 
and  of  the  advancements  or  payments  to, 
and  accountabilities  of,  legatees ;  that 
Moore  was  not  in  default  in  not  producing 
previous  to  the  decree,  the  document 
shewing,  or    purporting  to  shew,    the  divi' 


the  executor,  that  being  a  document  proper 
to  be  used  before  the  commissioner  who 
might  take  the  accounts;  that,  in  taking 
such  accounts,  it  was  competent  to  Moore, 
to  introduce  the  evidence  to  shew  the  charge 
by  the    testator   of   500  dollars  the  value  of 

property  delivered  to   Henry   Dogan, 
32       the  husl>and  "of  the  testator's  daugh' 

ter  Blizabeth,  as  an  advancement 
for  which  she  was  to  t>e  accountable  on  tht 
division  of  the  estate,  and  if  satisfactory 
evidence  to  that  effect  be  introduced, 
would  be  proper  to  bring  that,  to 
charge  of  the  said  daughter  Elizabeth  ;  and 
that  on  the  account  so  to  be  taken,  the  de- 
cree should  be  in  favour  of  the  legatees 
respectively,  or  the  balances  that  may  be 
aBf:ertained  to  be   due,  of  the  aggregate    of 


their  respective,  shares  of  the  real  and  per- 
sonal estate.  Therefore,  the  decree,  so  far 
as  it  conflicted  with  ithe  principles  here 
declared,  was  /"eversed,  with'  costs  Ac. 
and  in  other  respects  approved  and 
affirmed,  and  the  cause  remanded  to  the  cir- 
cuit superior  court  for  further  proceed- 
ings &c.  


Cunningham  Ex'or  &c. 

Uarch.  1841.  Ricbmond. 

(AtHCDt  CABEU.ail<l   STANARD.   J. 


— LUMIItyol  Plrn-CueatBsr.-N.  and  J.  Dick.  A. 

Moore  and  W.  Davidson  are  partuera  Id  house  of 
DlckB,  Moore  &  Co.  carrylns  on  burinens  under 
that  arm  In  Virglola.  where  three  llrst  named 
parcuera  reside,  the  other  W.  D,  restdlQC  at  Lon- 
dou.  but  partnership  has  no  house  established  at 
London  under  aay  name:  S.  draws  a  bill  on  W,  D. 
alone,  but  expressed  In  bodj-  of  the  bill,  to  be  "  on 
account  of  D.  M.  &  Co."  W.  D.  writes  a  Kcueral 
3ccei>UDC«on  ifals  bill.  In  hiB  own  uame,  not  In 
tbatofBrm  qlD.K.  &  Co,  and  the  bill  Is  after- 
wards  diBhoDoured.  and   returned    lo  drawer : 

1.  This  was  W,  D.'s  Individual  accepunce :  D.  M. 
&  Co.  are  not  ttartles  lo  tbe  bill,  and  not  liable 
to  S.  by  force  of  the  1)111  Itself. 
I.  And  thouKh  IfS.  had  proved,  that  tbe  nionej' for 
which  tbe  bill  was  drawn,  was  dne  on  a  coutract 
with  D.  M.  &  Co  they  might  be  held  liablfc  upon 
such  orlelDal  coatraci,  yeL  faillns  to  prore  such 
orltlnal  contract,  he  has  ao  claim  against  them 
on  any  Bronnd. 
3         •SsB*  —  Ssme  —  Same  —  Dadsloa   «i    Appeal 
WHcrc  AcceptancB  Hdd  IndlvMnaL-Plaintlll 
In  equity  sets  up  claim  aKalnat  a  mercantile  house, 
andonlyqDestlo3putlnlsBne]»,wlietber  the  house 
la  liable,   or   only  an    Indlvldnal    member  of   It: 
plaintiff  oblalDs  a  decree  aEalnstthe  house:  and. 
on  appeal,  decree'  reversed,  because.  In  opinion  of 
appellate  court,  tbere  Is  no  proof  of  tbe  liability 
of  tbe  honse.  but  only  of  the  Individual  partner: 
tbe  appellate  conrt  will  not  remand  tbe  cause  aK 
to  all  tbe  parties,  In  order  to  alve  plalntlH  oppor- 
tnnlty  to  adduce  further  proof  of  liability  of  the 
house,  bat  will  dlamlaa  tbe  bill  as  to  tbe  partners 
bdd  not  liable,  and  remand  tbe  cause  for  proceed- 
[□ea  aealn>t  tbe  partner  only  who  Is  liable. 
<ane-5ame— SaBM-Sane.— Kor  will  tbe  cuart   re- 
tain tbe  partners,  so  beld  nol  liable  In  tl 


,e  of  tl 


,  still  li 


leof 


ine  a  settlement  of  the  parlnerablp  ai 
and  bavlnB  any  balance  found  due  thereon  to  tbe 
partner  who  Is  liable,  be  Iwlae  au  altseat  defend 
ant,  applied  lo  satisfaction  of  plaintiff's  demand ; 
the  bill  not  having  been  framed  with  that  view, 
and  not  having  asked  such  settlement  of  tbe  part- 
nership accouijts. 

AbMDt  Deleodaals— Ordw  ol  PaMlcatlan-Ptwif  of— 
MlecUon  In  AppelUle  C«Drt-In  a  suit  Id  chancery 
aealnst  absent  defendants,  the  only  proof  o(  pub- 

.  llcatlon  of  order  calling  absentees  before  the 
court,  was  tbe  certlflcaie  of  tbe  printer  not  verl- 
fled  by  oath ;  but  no  exceiitlon  was  taken  for  waut 
of  proof  of  publication,  and  court  declaring  that 
plaintiff  bad  proceeded  regularly  against  tbe  ab- 
sent defendant!,  give  blm  a  decree;  upon  appeal 
from  the  decree,  neither  party  can  object,  in  the 
appellate  court.  b>  tbe  want  of  proof  of  tbe  pnbll- 

*Tbe  principal  case  Is  cited  InSVa.  Law  Reg.  WS. 
See    monograpblc    mitt    on    "Bills,   Notes   and 
Checks"  appended  to  Arcber  v.  Ward,  t  Qratt.  6m. 
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callOD:  aod  CHpeclally  tbevlalatltl.  towhiwe  fai 
tbe  IrrefQlarlty  wag  Imputable,  canaot  ask  t 
reversal  ot  blB  own  decree  od  sncb  sround. 

Hearlns.— Decree  aca[ast  surTlvlce  partners  a 
executor  of  deceased  partoer  of  mercantile  hou 
from  which  defendapls  appeal,  aod  peDdlnr  ap- 
peal one  of   tbe    surTlvInt   partoerB  dies :   i 
death  Is  Dot  HUffffested.  and  the  court  proceeds 
hear  canse.  reverses  tbe  decree,  aod   dismisses 
plalDtlfl'B  bill  as  to  the  sarvlrlnB  partners  :  proof 
Is  afterwards  offered  of  tbe  death  of  one  of 
before  the  hearlns.  and  appellee   moves  tc 
aside  decree  of  revemal,  for  that  cause:  m 
overruled,  because  there    was    still   a  surv 
partner  before  the  court,  who  representee 
whole  interest,  and  because  appellee  canaot 
plain  of  a  decree  In  favor  of  the  deceased  par 

ThU    was    an    appeal    from    a  decree  in 
chancery  of  the  circuit  superior   cour' 
Henrico. 

The  bill  was  exhibited  by  the  appellee, 
Joshua  Smithson,  and  alleged,  that  he,  in 
the  year  1817,  at  Halifax  in  England,  sold 
sundry  goods  to  the  house  of  Dicks, 
34  *Moore  &  Co.  the  cnembers  of  which 
were  N.  and  J.  Dick  and  A.  Moore, 
who  resided  in  Virginia,  and  W.  Davidson 
who  resided  at  London :  that  the  goods 
were  received  by  Davidson,  and  shipped  to 
his  partners  in  Virginia:  that,  on  the  18fh 
August  1817,  Smithson  drew  a  bill  for 
/1073.  12.  0.  sterling  (the  price  of  the 
goods)  upon  Davidson  on  account  of  Dicks, 
Moore  &  Co.  payable  two  monthsafter  date, 
which  was  accepted  by  Davidson,  but  was 
not  paid  at  maturity,  the  house  having 
failed,  and  the  bill  was  returned  to  Smith- 
son,  who  was  obliged  to  take  it  up:  that 
though  this  failure  occurred,  as  stated,  in 
England,  there  was  no  dissolution  of 
the  partnership  at  the  time;  no  com- 
mission of  bankruptcy  was  taken  out 
against  Davidson;  the  partners  in  Vir- 
ginia continued  to  transact  business 
there,  and  for  aught  he  knew,  were  able  to 
fulfil  all  their  engagements:  that  on  the 
12th  February  1819,  Smithson  received  from 
Dicks,  Moore  &  Co,  on  account  of  the  debt, 
a  bill  for  ^500,  sterling,  payable  on  the 
13th  April  1819,  which  was  credited  on  the 
bill  first  menthined;  but  no  other  payment 
had  ever  been  received.  That  the  part- 
nership of  Dicks,  Moore  &  Co.  was  now 
dissolved;  Davidson  was  notoriously  insol- 
vent; N.  and  J.  Dick  were  no  longer  res- 
ident of  Virginia;  and  the  other  partner, 
Moore,  was  dead  ;  that  Moore  left  a  consid- 
erable estate  real  and  personal ;  and  by  his 
will,  charged  his  whole  estate  real  as  well 
as  personal  with  his  debts,  and  subject 
thereto,  devised  and  bequeathed  the  same 
to  his  wife  Maria  Mcore  for  life,  remain- 
der to  the  children  of  William  Davidson  of 
London  who  should  be  living  at  the  time 
of  her  death;  whether  Davidson  had  any 
children,  was  not  known,  but  as  his  chil- 
dren could  take  no  vested  interest  under 
Moore's  will  till  his  widow's  death,  they 
were  not  proper  parties  to  this  suit:  and 
that  Edward  Cunningham  an  executor 
named  in  Moore's  will  had  duly  qualified 
as  such.  That  Davidson  and  N.  and  J. 
Dick  were  all  non-residents  of  Virginia. 
That    there    had    been    dealings     between 


N.  and  J.  Dick  and  Cunningham, 
3S  *and  Cunningham  might  have  effects 
belonging  to  them  In  his  bands. 
That,  under  these  circumstances,  Smithson 
apprehended  he  would  not  be  able  to  obtain 
satisfaction  of  the  debt  due  him  otherwise 
than  out  of  the  effects  of  N.  and  J.  Dick 
in  the  hands  of  Cunningham,  if  any  such 
there  snould  be,  or  out  of  the  estate  of 
Moore.  Therefore,  the  bill  made  Davidson 
and  N.  and  J.  Dick,  surviving  partners  of 
Dicks,  Moore  &  Co.,  Cunningham  as  exec- 
utor of  Moore,  and  in  his  own  right,  and 
Maria  Moore,  the  widow  and  devisee  of 
Moore,  parties  defendants;  and  prayed  a 
decree  for  satisfaction  of  the  debt  due  to 
Smithson  out  of  the  estate  of  Moore,  real 
as  well  as  personal,  and  that  if  Cunning- 
ham had  then,  or  should  have  during  the 
progress  of  the  suit,  any  effects  or  moneys 
of  N.  and  J.  Dick  in  his  hands,  the  same 
might  also  be  subjected  to  Smithson's 
claim. 

The  draft  of  Smithson  an  Davidson  men- 
tioned in  the  bill,  was  exhibited;  the  fol- 
lowing is  a  copy  of  it: 

"j^l073.  12.       Halifax,  August  18.  1817. 

"Two  months  after  date,  pay  to  order  of 
J.  W.  &  C.  Rawson  ten  hundred  and  sev- 
enty-three pounds  twelve  shillings,  on  ac- 
count of  Messers.  Dicks,  Moore  &  Co.  Rich- 
mond, value  received  as  advised. 

Joshua  Smithson. 
"Mr.  William  Davidson,  London." 

The  bill  was  accepted  by  Davidson  by 
writing  on  the  face  of  it.  It  appeared, 
that  it  was  noted  for  non-payment  at 
maturity,  and  was  returned  to  Smithson 
the  drawer;  and  there  was  indorsed  on  it 
an  account  of  charges,  interest  Ac.  which 
added  to  the  contents,  made  the  debt  due 
at  the  time  j^lOSO.  12.  5.  And  then  a  credit 
was  also  endorsed  in  these  words:  * 

"Received,  12th  February  1819,  a  billon 
Jones,  Loyd  A  Co.  for  jf500.  on  account  of 
the  within;  saj,  on  account  of  Dicks, 
Moore  4  Co.  Due  April  13.  1819  — of 
Joshua  Smithson. 

Thomas  Praton  junior." 
*The  defendant  Cunningham  an- 
swered, that  it  was  true,  that  in  tbe 
yearn  1815-'16  and  '17,  there  was  a  mercan- 
tile house  at  Richmond,  trading  under  the 
of  Dicks.  Moore  A  Co.  the  members  of 
which  were  N.  and  J.  Dick,  then  of  Rich- 
id  now  of  New  Orleans,  William  David- 
of  London,  and  his  testator  A.  Moore 
of    Petersburg.     That    the  defendant  knew 

thing   of  any  such   sale   of  goods  alleged 
the  bill  to  have  been  made  by  Smithson 

Dicks,  Moore  A  Co.  and  by  bim  delivered 

their  partner  Davidson  at  London,  in  the 
year  1817,  nor  did  it  appear  by  the  t>ooks  of 
Dicks,  Moore  &  Co.    that   any    such    goods 

■re  received  by    them  in    that    year;  but 

appeared  by  their  books,  that  goods  |>ut 
up  by  Smithson  were  shipped  by  David- 
son to  Dicks,  Moore  A  Co.  in  the  year  1816, 
which  goods  amount  to  £1106.  15.  6.  ster- 
ling, and  were  charged  by  Dicka,  Moore  4 
Co.  to  themselves  and  to  the  credit  of  David- 
in  account  with  him.  That  David- 
(as  the  defendant  understood  and 
believed)  was  doing  business  in  London  at 
the  time,  on  his  own  separate  account; 
business  in  which  Dicka,   Moore  4  Co.  had 
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no  concern.  That  the  defendant  had  no 
knowledge  whether  the  goods  purchased  of 
Smithson,  were  purcbaseil  bj  Davidson  on 
his  own  individaal  account  and  credit,  or 
on  the  account  and  credit  of  Dicks,  Moore 
&  Co.  but  he  had  reason  to  believe,  that  the 
^oods  were  purchased  bj  Davidson  on  his 
individual  account  and  credit  alone,  ac- 
cording to  the  understanding  of  Dicks, 
Moore  &  Co.  and  that  the;  denied  that 
SmithsoD  had  anj  claim  on  them.  That 
in  1316  when  the  goods  were  sold  to  David- 
BOD,  he  was  in  good  credit;  but  in  1817, 
when  Smithson  drew  the  bilt  on  Davidson 
now  exhibited,  his  circumstances  might 
have  become  doubtful  (he  was  now  bank- 
rupt) ;  and  that  might  have  been  the  reason 
why  Smithson  was  so  careful  to  express  on 
the  face  of  the  bill,  that  the  money  was 
due  on  account  of  Dicks,  Moore  &  Co.  but 
if  the  credit  was  originally    given  to 

37  'Davidson  alone,  the  draft  of  the  bill 
in  that  form,  and  Davidson's  accept- 
ance of  it,  was  nothing  but  a  contrivance 
to  charge  Dicks,  Moore  &  Co.  with  David- 
son's individual  separate  debt.  And  the 
defendant,  as  the  executor  of  Moore,  called 
for  proof,  that  the  goods  were  delivered  by 
Smithson  to  the  order,  or  in  consequence  of 
any  order,  of  Dicks,  Moore  &  Co.  and  not 
to  Davidson  on  his  separate  individual  ac- 
count. The  answer  further  stated,  that 
the  partnership  of  Dicks,  Moore  &  Co.  was 
dissolved  in  1818,  and  Moore  undertook  to 
pay  all  the  debts  of  that  house.  And  then 
the  answer  (among  other  matters  touching 
the  defendant's  administration  of  Moore's 
estate)  stated,  that  Moore  died  indebted  to 
William  Davidson  and  Albert  Gamett,  trad- 
ing under  the  firm  of  Davidson  &  Gamett  at 
Liverpool,  in  the  sum  of  j£213.  7.  0.  ster- 
ling, and  to  the  same  persons  trading  under 
the  firm  of  W.  Davidson  &  Co.  at  Iiondon, 
in  the  sum  of  ^£520.  8.  5.  sterling,  and  these 
creditors  had  by  letter  of  attorney,  author- 
ized Cunningham  to  collect  the  debts  for 
them ;  and  that  Davidson  &  Garnett,  and  W. 
Davidson  &  Go.  were  indebted  to  Edward 
Cunningham  &  Co.  (of  whom  the  defend- 
ant was  a  partner)  to  a  much  larger  amount, 
and  being  now  insolvent,  the  defendant 
claimed  a  right  to  apply  the  money  he  was 
authorized  to  collect  for  them  of  Moore's 
estate  to  the  satisfaction  of  their  debt  to 
E.  Cunningh-im  A  Co.  and  to  retain  the 
same  out  of  the  assets  of  his  testator 
Moore's  estate.  The  answer  set  forth  also 
the  dealings  and  transactions  between  Cun- 
ningham and  N.  and  J.  Dick,  shewing  that 
he  was  concerned  as  a  partner  with  them, 
in  two  successive  mercantile  houses  estab- 
lished at  New  Orleans,  the  last  of  which 
(Dicks,  Booker  &  Co.)  was  still  continuing, 
but  that  on  these  accounts  Cunningham 
was  not  at  the  time  the  process  of  attach- 
ment In  this  suit  of  Smithson  was  served 
on  him,  and  had  not  been  at  any  time 
since,  debtor  to  N.  and  J.  Dick,  but  on  the 
contrary,  they   were    and    continued    to   be 

his  debtors  to  a  large  amount. 

38  *The  plaintiff  put  in  a  general  rep- 
lication to   the   answer  of  Cunning- 
ham. 

Pending  the  suit  the  defendant  Maria 
Moore  married  J.  T.  Kobertson ;  process 
was    sued   out    against    them,    and    they 
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failing  to  appear,  the  bill  was  taken  pro  con- 
fesso  as  to  them.  The  defendants  Nathan- 
iel and  James  Dick  and  William  Davidson 
were  proceeded  against  as  absent  defend- 
ants: an  order  of  publication,  in  the  usual 
form,  was  made  to  convent  them  before  the 
court;  and  a  certificate  of  the  printer  of 
the  Virginia  Times  (a  newspaper  of  the 
city  of  Sichmond)  that  the  order  had  been 
published  in  that  paper  for  two  months 
successively,  was  filed;  but  the  certificate 
was  not  verified  by  aflidavit,  nor  was 
there  any  other  proof  of  the  publication. 

The  only  evidence  adduced  by  the  plain- 
tiff Smithson,  to  prove  his  claim  against 
Dicks,  Moore  A  Co.  was  the  bill  drawn  by 
him  on  Davidson  of  the  18th  August  1817, 
for  jfl073.  12.  0.  sterling,  with  Davidson's 
acceptance  thereof,  and  th»  statements 
thereon  indorsed,  above  set  out  at  large. 

The  bill  having  been  taken  pro  confesso 
as  to  the  defendants  Kobertson  &  wife,  and 
the  plaintiff  appearing  (as  the  record 
stated, )  "to  have  proceeded  in  the  mode 
prescribed  by  law  against  the  defendants 
N.  and  J.  Dick,  who  were  out  of  the  coun- 
try," the  cattse  came  on  for  hearing  in 
June  1826,  on  the  bill,  the  answer  of  the 
defendant  Cunningham,  and  the  exhibits; 
and  the  court  ordered  accounts  of  Cunning- 

. .d  ministration    of   the   estate  of  his 

testator  Moore,  and  of  the  real  estate  of 
Moore  in  the  hands  of  his  devisee,  the 
defendant  Mrs.  Robertson.  The  commis- 
sioner reported  the  accounts. 

Some  controversy  arose  upon  Cunning- 
ham's administration  account,  not  only 
between  the  plaintiff  and  Cunningham, 
but  between  Robertson  and  his  wife,  the 
devisee  of  the  real  estate  of  Moore,  and  Cun- 
ningham, the  executor.  Of  the  dis- 
39  puted  items,  it  is  only  necesaarjjr  *to 
mention  one:  Cunningham  claimed 
to  charge  Moore's  estate,  with  3261  dollars 
with  interest  from  1821,  on  account  of  the 
two  sterling  debts  due  from  Moore,  of /213. 
7.  0.  to  Davidson* Garnett.  and  ^£520,  8.  S. 
to  W.  Davidson*  Co.  mentioned  in  his  an- 
swer: and  Robertson  and  wife  objected  to 
the  charge,  on  the  ground,  that  Davidson 
was  a  partner  of  Dicks,  Moore  &  Co.  and 
should  be  required  to  settle  his  accounts 
with  that  house,  and  ti>  pay  Moore  any 
balance  he  might  owe,  before  he  should 
be  allowed  to  assert  those  two  claims 
against  Moore's  estate. 

Exceptions  being  taken  to  the  commis- 
sioner's report,  the  same  was  recommitted. 
And  then  a  long  delay  in  the  proceedings 
ensued,  which  there  was  nothing  in  the 
record  to  account  for ;  it  was  probably 
owing  to  some  inattention  on  the  part  of 
the  plaintiff,  or  rather  of  his  agents.  At 
length,  in  April  1833,  the  commiauoncr 
returned  a  reformed  report  of  Cunning- 
ham's administration  account,  and  an 
account  of  the  real  estate  of  Moore  in  the 
hands  of  his  devisee;  by  the  former  of 
which  it  appeared,  that  personal  assets  of 
Moore's  estate  amply  sufficient  to  satisfy 
the  plaintiff's  demand,  had  come  to  the 
hands  of  the  executor. 

It  also  appeared  by  the  report,  that  a 
compromise  had  been  entered  into  between 
N.  and  J.  Dick,  Cunningham  the  executor 
of    Moore,  and   Robertson  and  his  wife  the 
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devisee,  of  all  difFerencee  which  had  arisen 
between  thoae  parties ;  whereby  N.  and 
J.  Dick,  on  their  part,  covenanted  to  pay 
all  debts  due  from  the  late  partnership  of 
Dicks,  .  Moore  &  Co.  and  to  clear  and  save 
harmless  the  estate  and  representatives  of 
Moore  from  all  responsibility  for  the  same; 
Cundingham  on  his  part,  covenanted  to 
pay  and  transfer  all  moneys  and  other 
assets  of  the  estate  of  Moore  in  bis  hands, 
to  Robertson  and  his  wife,  who  having 
been  named  an  executrix  in  Moore's  will, 
had  recently  qualified  as  such;  and  Kob- 
ertaon  and  wife,  on  their   part,    cov- 

40  enanted   to   indemnify  'Cunningham 
from  all  claims  against   him  as  exec- 
utor of  Moore. 

Meantime  the  cause  had  been  transferred 
to  the  circuit  superior  court  of  Henrico. 
And  there,  at  June  term  1833,  on  the  motion 
of  the  other  'defendants  (as  it  seemed,) 
time  was  allowed  them  till  the  next  term 
to  take  the  deposition  of  the  defendant 
Cunningham  to  be  read  In  evidence  in  the 
cause,  unless  the  plaintiff  should  con 
that  Cunningham's  answer  should  be 
Bidered  as  a  deposition,  subject  to  all 
exceptions  wKich  might  be  taken  1 
reading  thereof  in  evidence,  if  the 
were  a  deposition  regularly  taken  upon 
notice.  The  plaintiff  consented,  that  the 
answer  of  Cunningham  should  be  consid- 
ered as  his  deposition,  subject  to  jusf 
exceptions  to  its  competency.  And,  there- 
upon, at  the  same  term,  June  1833,  the 
cause  came  on  for  final  hearing;  and  the 
court  decreed,  that  Cunningham,  who  ap- 
peared by  the  report  of  the  commissiot 
to  have  ample  assets  of  Moore's  estate 
his  hands  to  satisfy  the  plaintiff  Smithsoi 
claim,  should  pay  him  the  balance  of  prin- 
cipal and  interest  appearing  due  upon 
Smithson's  bill  on  Davidson  of  the  18th 
August  1817,  for  ^1073'  12.  0.  sterling,  and 
the  costs  of  this  suit:  reserving  liberty  to 
Smithson,  if  this  decree  should  prove  un- 
availing, to  apply  to  the  court  for  a  decree 
against  the  defendants  N.  and  J.  Dick  and 
Davidson :  and  reserving  liberty  to  Cun- 
ningham (upon  the  articles  of  compromise 
between  him,  N,  and  J.  Dick  and  Robert- 
son and  wife)  to  resort  to  the  court  for 
relief  against  them  as  well  as  Davidson,  if 
the  Dicks  and  Robertson  and  wife  should 
not  save  him  harmless  from  this  decree  in 
favor  of  Smithson  against  him. 

Cunningham,  andN.  and  J.  Dick  applied 
to  this  court  for  an  appeal  frorn  the  decree, 
which  was  allowed.  Cunningham  died 
pending  the  appeal,  and  it  was  revived  in 
the  name  of  his  executors.  And  N.  Dick 
(it  was  said)  also  died,    but  the  appeal  was 

41  'The  cause  was  argued  here  by  Rob- 
ertson for  the  appellants,    and  R.    C. 

Stanard  for  the  appellee.  All  the  points  of 
argument,  and  all  the  authorities  cited  at 
the  bar,  appear  in  the  opinions  of  the 
judges. 

AIiLiEN.  J.  Some  interesting  questions 
of  mercantile  law  are  involved  in  the  de- 
cision of  this  cause:  and  as  this  is  a  branch 
of  jurisprudence  with  which  my  previous 
pursuits  have  not  made  me  familiar,  I  feel 
great. diffidence  in  the  correctness  of  the 
coaclusiona   to.  which  my  reflections  have 


conducted  me.  Thatdiffidence  is  enhanced, 
in  the  present  instance,  from  the  imprea- 
sioD,  that  the  reauit  to  which  I  have  arrived, 
may  do  injustice  to  a  fair  creditor,  provided 
the  facts  necessary,  in  my  opinion,  to  make 
out  his  case,  had  beeii  established;  facts 
which  possibly  he  might  have  established 
by  proof,  but  has  failed  to  do  so.  He  has 
elected,  however,  to  submit  his  cause  upon 
the  evidence  in  the  record;  and  it  becomes 
bur  duty  to  pronounce  what  seems  to  us  to 
be  the  law  upon  the  case  as  itnow  appears. 
The  first  enquiry  presented  is,  in  what 
capacity:  did  Davidson  transact  business 
in  England?  in  other  words,  did  these 
partners  carry  on  business  at  Richmond, 
in  the  name  and  firm  of  Dicks,  Moore  A 
Co.,  and  in  England  under  the  firm  of  Wil- 
liam I^vidson?  Upon  this  question  .there 
is  no  proof  in  the  record.  The,  only  infor- 
mation we  have  is  furnished  by  th^  answer 
of  Cunningham.  On  this  point,  Smithson 
himself  must  rely  upon  '  the  answer,  and 
upon  it  alone.  He  does  not  expressly  aver 
in  his  bill,  that  the  firm  transacted  busi- 
ness in.  England  in  the  name  of  William 
Davidson.  He  states,  that  in  1817,  he  sold 
goods  to  the  firm  of  Dicks,  Moore  A  Co.,  of 
which  N.  Dick  ft  J-  Dick,  then  residing  at 
Richmond,  A.  Moore,  then  of  Petersburg, 
and  W.  Davidson  of  London,  were  partners; 
that  the  goods  were  received  by  Davidson 
and  shipped  to    the    partneis   in    Virginia; 

that  for  the  payment  of  the  price  of 
42        them,  *he  drew  &  bill  on  Davidson  on 

account  of  Dicks,  Moore  4  Co.  which 
was  accepted  by  Davidson,  but  was  not  paid 
at  maturity,  the  house  liaving  failed,  and 
the  bill  was  returned:  that  although  the 
failure  took  place  in  England,  there  was 
no  dissolution  of  the  partnership  at  that 
time;  the  partners  continued  to  do  busi- 
ness in  Virginia,  and  for  ought  he  knew, 
were  able  to  comply  with  their  engage- 
ments. Now,  this  amounts  to  no  direct 
allegation,  that  the  partnership  did  busi- 
ness in  England  under  the  name  of 
W.  Davidson.  On  the  contrary,  such  a 
construction  would  do  violence  to  the  alle- 
gations, taking  them  all  together.  He  de- 
livered the  gcwds  to  Davidson,  not  to  the 
house  of  Dicks.  Moore  ft  Co.  trading  under 
that  name.  He  drew  on  Davidson  individ- 
ually; and  as  conclusive  evidence  that  he 
did  not  consider  that  as  the  style  of  the 
firm  he  draws  on  him  to  pay  on  account  of 
Dicks,  Moore  ft  Co.  which  would  have  been 
idle,  if  the  firm  transacted  business  under 
the  name  of  W.  Davidson  ;  for  if  such  had 
been  the  fact,  the  bill  on  Davidson  would 
have  been  a  bill  on  the  firm.  And  although 
it  is  said  by  way  of  recital,  that  the  house 
having  failed  the  bt!l  was  returned,  it  is 
not  alleged  that  the  house  was  known  by 
the  name  of  W.  Davidson.  If  the  state- 
ment could  be  construed  into  an  averment, 
that  there  was  a  house  of  partnership 
established  at  IiOndon,  it  is  still  uncertain 
in  what  name  it  transacted  business.  The 
answer  states,  that  there  was  a  mercantile 
house  at  Richmond,  trading  under  the  firm 
of  Dicks,  Moore  ft  Co.,  the  members  of 
which  resided  in  different  places;  one  of 
them,  W.  Davidson,  at  London.  But  it 
no  where  is  admitted  .that  the  firm  had  a 
house  transacting  business  at    London,    in 
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that  or  any  other  name.  The  firm  trans- 
acted its  business  at  Richmond;  it  will  not 
be  pretended,  that  a  branch  of  the  house  is 
established  wherever  a  single  partner  hap- 
pens to  reside. 

If  a  partner  in    trade   draw,    endorse,    or 

accept  a  bill  in  the  name  of    the   firm,    it 

will  be  binding  on  the  firm    jointlj    in   the 

hands  of    a   bona    fide    holder.     This 

43  power  •of  one  partner  to  bind  the 
firm,  is  implied  b;  law  from  the  prin- 
ciple, that  members  of  trading  partnerships 
are  constituted  agents,  the  one  for  the 
other,  for  entering  into  contracts  connected 
with  the  business  and  concerns  of  the  part- 
nership, so  that  by  the  contracts  of  the 
agent  all  his  principals  are  bound.  Fcx 
V.  CtiftOD  &  others,  6  Bing.  776,  79S;  19 
Eng.  C,  Ii,  R.  233,  239.  But  to  give  to 
the  act  of  one  partner  such  an  effect,  it 
must  be  done  in  the  name,  and  Beemingly 
on  behalf  of  the  firm.  In  this  case,  the 
answer  of  Cunningham  not  only  does  not  ad- 
mit, that  this  partnership  transacted  busi- 
ness in  Eng-land  under  the  Arm  of  W. 
Davidson,  or  that  the  partnership  had  a 
house  in  London,  but  it  avers,  that  the  de- 
fendant always  understood  and  now  be- 
lieves, that  Davidson  was  doin^  business  in 
lAindon  on  his  own  separate  account,  with 
which  the  firm  of  Dicks,  Moore  A  Co.  had 
no  concern.  This  allegation  is  not  respon- 
sive to  any  charge  in  the  bill;  it  is  af^rm- 
ative,  and  if  essential  to  thedefence;  should 
have  been  sustained  by  proof.  But  where, 
as  in  this  case,  no  evidence  is  addnced  to 
prove  the  existence  of  a  house  or  firm  in 
London,  and  the  plaintiff  is  compelled  to 
rely  on  the  admissions  of  the  answer  to  es- 
tablish the  fact,  he  makes  it  evidence;  the 
whole  answer  must  be  taken  together,  and 
it  expressly  negatives  the  pretension  that 
the  house  in  Richmond  transacted  business 
in  London  under  the  name  of  W.  Davidson. 

Where  a  partnership  is  conducted  in  the 
name  of  an  individual  partner,  and  a  bill  is 
drawn,  endorsed  or  accepted  by  such  part- 
ner, in  an  action  against  the  firm,  the 
plaintiff  must  be  prepared  to  shew  that  the 
partner  A.  drew  the  bill  not  as  A.  but  as 
A.  A  B.  Collyer  on  partners  226.  In  the 
So.  Carolina  Bank  v.  Case,  8  Barn,  & 
Cress.  427.  15  Eng.  C.  L.  E.  256.  it  ap- 
peared, that  the  business  of  the  house  of 
Crowder,  Clough  &  Co.  mas  carried  on 
in  England  under  that  name,  but  in 
the  U.  States  all  the  business   of  the 

44  partnership  was  'transacted    in    the 
name    of    J.    B.    Clough    alone;    and 

he  carried  on  no  separate  business:  the 
court  of  king's  bench  held,  that  J.  B. 
Clongh  was  to  be  considered  as  the  name 
of  the  firm  for  the  purposes  of  business 
in  America,  and  consequently,  that  the 
partners  were  liable  as  endorsers  of  the 
bills.  The  fact  that  the  partnership  trans- 
acted business  under  that  name,  was  nec- 
essary to  be  established,  before  the  partners 
could  be  rendered  liable  on  the  bills.  This 
is  clear  from  another  case  in  which  nearly 
the  same  parties  were  concerned,  the  case 
of  Denton  v.  Kodie,  3  Camp.  493.  The 
house  of  Clough,  Wilkes  &  Clough  was 
established  at  Liverpool;  J.  B.  Clough, 
one  of  the  partners,  was  resident  at  New 
York  J   and  he    drew  bills  in  his  own  name 
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the  honse    at    Liverpool,    which 
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regularly  accepted  and  paid  until  they 
stopped  ^yment;  when  they  stopped,  one 
of  the  bills  had  been  accepted,  the  others 
had  not  been  presented.  Lord  Ellen- 
borough  distinguished  the  case  from  that 
of  Emly  T.  Lye,  IS  Bast  7,  the  circnm- 
stances  proving  a  loan  rather  than  a  dis- 
count ;  and  concluded,  that  though  he  could 
not  say  the  partners  were  jointly  liable  on 
the  unaccepted  bills,  they  were  jointly 
liable  for  the  amount,  as  for  money  lent, 
or  money  had  and  received.  Collyer  com- 
menting on  the  case,  (p.  269,)  says  that 
the  case  seems  to  have  been  of  the  same 
nature  and  conducted  by  nearly  the  same 
parties  as  those  in  The  So.  Carolina  Bank 
V.  Case;  and  that  on  the  authority  of  that 
case,  the  plaintiffs  might  have  recovered 
against  the  defendants  as  drawers  of  the 
bills,  supposing  the  name  Of  J.'  B.  Clough 
to  have  been  in  fact  the  name  of  the  firm 
for  the  purposes  of  the  bttsiness  in  Amer- 
ica. The  same  proposition  is  maintained 
by  Judge  Story  in  U.  States  Bank  v. 
Binney,  S  Mason  176,  189.  The  partner- 
ship was  carried  on  in  the  name  of  John 
Winship;  he  endorsed  notes  in  his  own 
name;  and  in  an  action  against  the  firm 
on  these  notes,  it  was  held  that  the  plain- 
tiffs mnst  shew,  either  directly  or  by 
45  implication,  *that  the  notes  were 
offered  by  Winship  as  notes  binding 
the  firm,  and  not  merely  himself  person- 
ally; or  that  the  discount  was  made  for  the 
benefit,  or  in  the  course  of  business  of  the 
firm.  In  the  case  before  iis,  the  plaintiff 
has  not  shewn  that  the  partnership  of 
Dicks,  Moore  &  Co.  did  business  under  the 
name  of  W.  Davidson  in  London ;  and 
therefore  the  defendants  cannot,  according 
to  these  authorities,  be  held  liable  on  the 
bill  drawn  by  Smithson  on  Davidson,  and 
accepted  by  him,  by  force  of  the  bill  itself, 
unless  it  appears  upon  the  face  of  the  bill, 
to  have  beMi  accepted  in  the  name  of  the 
firm. 

Bills  of  exchange,  from  their   great   util- 


ity, i 


a  the 


tions  of  the  world,  have  been  highly 
favoured :  and,  generally,  all  the  parties 
are  liable  to  the  bona  fide  holder,  who  has 
given  value  for  it  before  it  became  due. 
Such  being  the  binding  effect  of  the  con- 
tract, no  person  can  be  considered  as  a 
party  unless  his  name,  or  the  name  of  the 
firm  of  which  he  is  a  partner,  appear  on 
some  part  of  it.  Chitty  on  Bills  30,  What 
is  there  on  the  face  of  this  bill  to  charge 
the  partnership  of  Dicks,  Moore  &  Co.?  It 
is  drawn  on  W.  Davidson,  and  accepted  b^ 
him.  I  have  endeavored  to  shew,  that  this 
was  not  the  name  of  the  firm  in  England: 
and  if  that  has  been  established,  or 
rather,  if  it  has  not  been  shewn,  on  the 
contrary,  that  the  acceptance  made  by 
Davidson  was  made  in  the  character  of  the 
firm,  and  not  as  an  individual,  the  author- 
ities are  clear,  that  an  action  cannot  be 
supported  against  the  firm  on  the  bill. 
Wherever  a  person  draws,  accepts,  or 
endorses  for  himself  and  partners,  it  is 
laid  down  that  he  should  express,  that  he 
does  so  for  himself  and  partners,  or  sub- 
scribe their  names,  or  the  name  of  the 
firm;  and  that  otherwise,  it    will    not  bind 
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tbe  partners.  Chittyon  Bills  66.  And  this 
has  been  the  settled  and  aniform  doctrine 
from  the  earliest  cases  don'n  to  the  pres- 
ent day.  So  strict  is  the  rule,  that  if  a 
person  advances  mnnej  to  the  firm,  and 
takes  the  separate  bill  of  the  partner, 

46  be  'cannot  sue   the    firm   on  that  se- 
curity,    although     he    may    possibly 

succeed  in  an  action  against  the  firm  for 
money  advanced.  On  the  bill  tbe  contract 
is  several,  and  the  individual  partner  alone 
can  be  sued  upon  it.  Collyer262;  Sifkin  v. 
Walker,  2  Camp.  308.  In  Bmly  v.  Lye,  15 
East  7,  George  Lye  and  B.  L.  Lye  were 
partners,  and  in  the  habit  of  drawing  bills, 
some  in  tbe  name  of  the  firm,  some  by  one 
partner,  others  by  the  other;  they  were 
discounted  by  Burroagh  at  various  times, 
without  distinction  between  the  bills,  be 
conceiving  that  thej  were  all  drawn  on 
partnership  account;  and  tbe  proceeds  were 
applied  to  the  partnership  accounts:  Lord 
Ellenborough  held,  that  the  first  counts  in 
the  declaration  (on  tbe  bills  themselves) 
were  properly  abandoned ;  for,  unquestion- 
ably, on  a  bill  drawn  by  one  only,  it  can- 
not be  allowed  to  supply  by  intendment  the 
names  of  others,  in  order  to  charge  them ; 
that  if  tbe  plaintiffs,  therefore,  rested 
their  claim  upon  the  bills,  they  should 
confine  it  to  the  drawer:  and  the  court, 
treating  the  negotiation  as  a  discount,  not 
a  loan,  held  that  the  plaintiffs  were  not 
entitled  to  recover  on  tbe  money  counts. 
And  in  tbe  argument  here.  It  has  been  con- 
tended, that  that  was  the  only  point  de- 
cidc^d.  But  the  quotation  given  shews  that 
the  court  held,  that  the  partners  could  not 
be  rendered  liable  on  the  bills;  and  that  is 
the  question  of  which  we  are  now  treating. 
It  was  contended,  that  this  bill  shews  on 
its  face,  that  it  was  drawn  on  account  of 
Dicks,  Moore  &  Co.  that  it  calls  on  David- 
son a  partner  to  pay  on  account  of  that 
firm,  and  be  has  accepted  generally;  and 
that,  as  a  general  acceptance  must  be  con- 
strued to  be  an  acceptance  according  to  the 
terms  of  the  bill,  therefore  this  acceptance, 
being  made  by  a  partner  having  authority  to 
bind  the  firm,  must  be  treated  as  an  accept- 
ance by  tbe  firm.  The  general  proposition 
may  be  true;  but  it  seema  to  me,  the  con- 
sequence deduced  does  not  necessarily  fol- 
low.    To  suppose    so,    we    must    first 

47  concede,  that    the     *terms,     "on    ac- 
count   of   Dicks,  Moore  A  Co."  make 

it  tbe  bill  of  that  firm.  If  Davidson  were 
not  a  partner,  would  such  an  acceptance 
bind  the  firm?  That  will  not  be  pretended. 
Is  it  not  equally  clear,  that  a  creditor  of 
the  firm  may  take  a  separate  security  from 
one  of  tbe  partners  for  tbe  joint  liability? 
This  is  established  by  the  case  of  Bmly 
V.  Lye,  and  numerous  others.  How  then  is 
the  bolder  to  know,  from  the  face  of  such 
an  instrument,  whether  it  was  accepted  by 
a  stranger  on  account  of  the  firm,  or  by  the 
partner,  on  his  individual  account?  He 
sees  tbe  bill  directed  to  an  individual,  who 
has  accepted;  he  knows  that  he  is  bound. 
and  takes  it  upon  tbe  faith  of  his  individual 
responsibility;  can  he  then,  by  extrinsic 
testimony,  be  driven  to  resort  to  the  social 
effects?  This  would  be  to  change  the  con- 
tract which  the  bill  and  acceptance  import, 
by  evidence  aliunde,  and   so  far   to   impair 
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tbe   general    credit    of   the  security.     The 


relied  on  to  support  the  argument, 
are  cases  in  which  tbe  bill  was  drawn  on 
or  accepted  by  the  firm.  Thus  in  Mason  v. 
T.  Rumsey  sen.  &  T.  Rumsey  jun.  1  Camp. 
384,  (a  leading  case)  the  bill  was  drawn  on 
Messera.  Rumsey  &  Co.  and  being  shewn  to 
T.  Rumsey  junior,  he  wrote  across  it.  "ac- 
cepted, T.  Rumsey  junior."  The  action 
was  against  both,  but  was  defended  by  T. 
Rumsey  junior  alone,  who  contended,  that 
be  was  not  liable  as  a  joint  acceptor:  that 
if  a  bill  be  drawn  upon  a  firm,  it  must  be 
accepted  in  the  name  of  the  firm  or  for  tbe 
firm.  Tbe  court  held  otberwise:  that  such 
an  acceptance  does  not  indeed  prove  a  part- 
nership; but  if  tne  defendants  were  part- 
ners, they  are  both  bound  by  it:  that  for 
this  purpose,  the  word  accepted,  if  written 
on  the  bill,  would  have  been  enough;  for 
if  a  bill  is  drawn  on  a  firm,  and  accepted 
by  one  of  the  partners,  he  must  be  under- 
stood to  eserclse  his  power  to  bind  his  co- 
partners, and  to  accept  tbe  bill  according  to 
tbe  terms  in  which  it  is  drawn.  In  that 
case,  the    liability    resulted    £rom  tbe 

48  fact,  that  the  bill  *was  drawn  on  the 
firm.     So   drawn,  it  shewed  upon  its 

face,  an  intention  to  charge  the  firm;  the 
terps  imported  a  liability  of  the  firm,  and 
an  intention  to  look  to  the  firm  for  satis- 
faction; and  being  accepted  by  a  partner 
having  authority  to  bind  them,  it  was  an 
admission  of  tbe  right  to  charge  the  firm, 
and  an  agreement  to  pay  acconling  to  the 
terms  of  the  demand.  But  in  the  case  be- 
fore us,  tbe  words  used  do  not  comport  such 
an  intention,  or  eRtabltsh  such  a  charge. 
In  the  supposed  case  of  an  acceptance  by 
a  stranger,  it  would  not  create  a  charge; 
and  if  tbe  acceptance  be  by  a  partner,  it 
does  not  follow  that  he  may  not  have  been 
furnished  with  funds;  and  that  fact  being 
known  to  the  drawer,  he  may  have  intended 
to  take  a  separate  security  for  the  joint 
debt.  The  words  "on  account  of  Dicks. 
Moore  &  Co."  might  have  been  inserted 
merely  to  designate,  for  tbe  benefit  of  the 
acceptor,  tbe  account  on  which  he  pays. 
Wells  V.  Masterraan,  2  Esp.  Rep.  731,  is 
like  the  case  of  Mason  v.  Rnmseys:  the 
bill  was  drawn  on  the  firm,  and  accepted 
hy  one  partner.  See  also  Dolman  v.-  Or- 
chard. 2  Car.  A  Payne  104;  12  Eng.  C.  L. 
R.  47.  Tbe  case  of  Lloyd  v.  Ashby,  2 
Barn.  -  A  Adolph.  23 ;  22  Eng.  C.  L.  R.  17, 
proceeds  upon  tbe  same  principle.  There, 
persons  as  partners  carried  on  business 
under  the  style  of  Ashby  &  Co.  ;  one  with- 
drew ;  and  the  business  was  afterwards 
carried  on  under  the  name  of  Ashby  & 
Rowland;  Shaw  afterwards  entered  the 
firm,  as  a  dormant  partner,  but  no  change 
was  made  in  its  name;  a  bill  was  drawn 
on  the  firm  of  Ashby  &  Co.  which  firm  bad 
ceased  to  exist;  and  it  was  accepted  by 
Ashby  &  Rowland:  tbe  court  held  that  not- 
withstanding the  variance  between  the 
direction  and  the  acceptance,  the  three 
partners  constituting  the  firm  of  Ashby  A 
Rowland  were  bound.  And  this  would 
seem  to  be  perfectly  clear;  for  no  matter 
to  whom  the  bill  was  addressed,  or  whether 
addressed  at  all,  one  partner  having  a  right 
to  bind  the  firm,  when  be  acts  in  the 

49  name   of  *tbe    firm,    having  accepted 
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in  tb«  niuue  of  the   firm,  all  were  liable. 

It  is  argued,  that  tbis  is  a  suit  by  the 
drawer  BKainat  the  acceptor,  and  that  as 
between  them,  the  drawer  might  recover; 
tbougta,  if  the  plaintiff  were  endorsee,  It 
might  be  otherwise.  The  drawer  might 
recover  by  force  of  the  contract,  if  madi~ 
with  the  firm;  but  not,  1  conceive,  upoi 
the  bill.  If  it  is  a  separate  security  takei 
from  one  partner,  he  alone  could  be  sued 
on  it.  Upon  the  bill,  the  plaintiff  whether 
drawer,  payee  or  endorsee,  can  only  charge 
the  persons  appearing  on  the  face  of  it  to 
be  parties.  Though  as  between  the  drawer 
and  acceptor,  the  former  may  have  a  legal 
remedy  against  the  firm  by  going  to  the 
original  consideration,  and  shewing  tliat 
the  contract  was  made  with  the  firm,  he 
will  then  recover  for  money  lent, 
and  received,  or  for  the  goods  sold. 

That  the  expression  in  this  bill  " 
countof  Dicks,  Moore  Sc  Co."  cannot  be  so 
construed  as  to  convert  the  bill  into  a  part- 
nership security,  when  accepted  by  one 
?irtner,  is,  I  think,  shewn  by  the  case  ol 
homas  v.  Bishop,  2  Stra.  955,  which 
occurred  at  an  early  period,  and  has  never, 
that  I  can  discover,  been  questioned  oi 
overruled.  It  was  the  case  of  an  agent 
and  it  decides,  that  he  should  accept  oi 
endorse  In  the  name  of  this  principal,  oi 
.  state  in  writing  he  accepts  as  agent.  The 
plaintiff  was  endorsee  of  a  bill  drawn  on 
defendant,  in  these  words:  "At  thirty 
days  sight,  pay  to  J.  S.  or  order  j£^200. 
valne  received  of  him,  and  place  the  same 
to  account  of  the  York  Buildings  Com- 
pany, as  per  advice  from  0.  Mildmay." 
Addressed  "To  Mr.  H.  Bishop  cashier  of 
the  York  Buildings  Co.  at  their  house  in 
Wipchester  street  London. "  "Accepted 
per  H.  Bishop."  At  the  trial  Bishop, 
against  whom  the  action  was  brought  on 
his  acceptance,  proved  that  the  letter  of  ad- 
vice was  addressed  to  the  company;  and 
the  bill  having  been  brought  to  their 
house,  he  was  ordered  to  accept  it.  A 
50  'verdict  was  found  for  the  plaintiff 
under  the  direction  of  the  judge;  and 
on  a  motion  for  a  new  trial,  the  court 
held  the  direction  right,-  stating  that  the 
bill  on  its  face  imported  to  be  drawn  on 
the  defendant ;  it  was  accepted  generally 
and  not  as  agent-,  and  this  being  an  ac- 
tion by  the  tindorsec  it  would  be  of  danger- 
ous  consequence  to  admit  evidence  of 
extrinsic  circumstances,  arising  from  the 
letter  of  advice:  that  a  bill  of  exchange 
was  a  contract  by  the  custom  of  merchants, 
and  the  whole  of  that  contract  must  appear 
in  writing;  that  here,  there  was  nothing 
in  writing  to  bind  the  company,  nor  could 
any  action  be  maintained  against  them  on 
the  bill."  Leadbitter  v.  Farrow,  5  Maul. 
A  Selw.  349,  is  to  the  same  effect.  These 
cases,  as  to  the  point  under  consideration, 
are  stronger  than  the  cases  liefore  us.  In 
Thomas  v.  Bishop,  the  bill  was  drawn  upon 
the  defendant  as  cashier  Ac.  he  was  di- 
rected to'place  it  to  the  account  of  the  com- 
pany, and  it  was  directed  to  him  at  the 
house  of  the  company.  The  evidence 
shewed,  that  it  was  drawn  in  pursuance  of 
a  letter  of  advice  to  the  company,  and  ac- 
cepted by  their  order.  The  intention  to 
draw  on  the  company  was  more  fully   indi- 
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cated  than  in  the  bill  before  us,  and  there 
was  every  reason  to  presume,  from  the 
face  of  the  bill,  that  the  party  Intended  to 
accept  according  to  the  terms  in  which  it 
was  drawn,  and  that  upon  proof  of  his 
agency  his  acceptance  would  have  been  the 
act  of  the  company.  The  company  was 
held,  however,  not  to  be  liable  on  the  bill; 
which  could  not  have  been,  if  the  words 
"on  account  of  the  company,''  nould  con- 
stitute it  the  bill  of  the  company,  when 
accepted  by  an  agent  having  authority  to 
bind  them. 

It  seems  to  me,  therefore,  upon  a  review 
of  the  authorities,  that  the  firm  of  Dicks, 
Moore  &  Co.  were  not  boalid  by  this  accept- 
ance of  Davidson;  that  it  is  to  be  treated 
as  bis  individual  acceptance;  and  in  the 
absence    of    proof,    that    this    house 

51  transacted  business  in  the  name  *of 
W.  Davidson  in  London,  hia  accept- 
ance in  that  name  does  not  bind  the 
house,  and  that  no  action  could  be  main- 
tained on  the  bill  against  the  firm. 

It  remains  to  enquire,  whether  the 
plaintiff  is  entitled  to  recover  for  the  goods 
for  which  the  bill  is  said  to  have  been 
drawn  and  acceptd.  On  this  point,  he 
has  adduced  no  proof.  The  bill  is  drawn 
on  the  18th  August  1817,  at  two  months, 
for  ^1073.  12.  sterling.  The  plaintiCF  says, 
that,  in  that  year,  he  sold  the  goods,  and 
drew  the  bill.  In  support  of  this  allegation 
he  has  adduced  no  evidence:  he  is  com- 
pelled to  resort  to  the  answer.  The  parties 
agreed,  that  the  answer  might  be  taken  as  a 
deposition  nubject  to  all  just  exceptions; 
and  it  is  now  contended  by  the  appellee's 
counsel,  that  the  witness  was  incompetent, 
and  that  his  answer  cannot  be  read  as  a 
deposition.  If  be  is  correct,  his  case  is 
destitute  of  all  support.  For  this  is  a  pro- 
ceeding against  the  firm  of  Dicks,  Moore  A 
Co.  which  has  since  been  dissolved,  and  the 
answer  of  the  executor  of  one  of  the  part- 
ners, would  not  be  evidence  against  the 
other  defendants.  The  proceeding  is 
against  absentees,  bat  the  court,  as  against 
them,  cannot  take  the  bill  as  confessed 
without  proof.  The  statute  authorizes  the 
court,  as  against  absentees,  to  hear  the 
cause  upon  such  proof  as  the  plaintiff  may 
adduce ;  but  some  proof  Is  necessary.  1 
Rev.  Code,  ch.  123,  1 2,  p.  475.  Without  the 
answer,  there  is  nothing  to  show  that  any 
goods  were  ever  received  by  the  house  of 
Dicks,  Moore  &  Co.  But  passing  that  ob- 
jection, and  looking  to  the  answer,  we 
must  take  it  altogether,  and  what  does  it 
disclose  touching  this  question?  It  denies 
that  any  goods  were  received  in  1817,  but 
admits,  that  in  1816,  goods  to  the  amount 
of  jCllOti.  15.  6.  sterling,  put  up  by  Joshua 
Smithson  were  shipped  by  Davidson  to 
Dicks,  Moore  &  Co.  These  goods,  it  is 
contended,  were  the  same  for  which  the 
bill  was  drawn,  and  that  the  allegation  that 
they  were  sold  in  1817  must  have  been 

52  the  mistake    of  counsel.    *That  may 
be  so.     Yet   the   amount  is   different. 

snd  the  bill  said  to  have  been  drawn  and 
accepted  in  payment,  is  dated  in  August 
1817.  The  goods  admitted  to  have  been 
shipped  by  Davidson,  were  shipped  in  1816, 
about  eight  months  before  the  date  of  the 
bill  (at  the  shortest  calculation).    Whatwas 
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the  state  of  the  tranaactioas  between  these 
parties  during  this  interval,  supposing  the 
(foods  to  have  been  the  same?  Were  they 
purchased  for  and  charged  to  the  firm?  If 
BO,  why  is  not  an  account  exhibited  and 
proof  addur^d?  The  answer  further  avers 
that  CunninKham  understood  and  believed, 
that  Davidson  transacted  business  on  hU 
individual  account.  Was  this  such  a  trans- 
action? And  when  Davidson  was  in  failing 
circumstances,  was  this  bill  drawn  to 
charge  the  house  of  Dicks,  Moore  4  Co. 
with  his  individual  debt?  The  plaintiff  had 
it  in  his  power  to  throw  tight  on  these 
transactions,  but  he  has  left  us  in  the  dark. 
There  is  anotheV  fact  detailed  in  the  an- 
swer which  has  an  i.nportant  bearing,  as 
part  of  the  res  gesta.  The  eooda  shipped 
in  1816  were  charged  bj  Dicks,  Moore  A 
Co.  to  themselves,  and  to  the  credit  of 
Davidson  in  account  with  him.  Would  this 
have  been  done,  if  thn  firm  had  been  ad- 
vised of  a  joint  purchase,  for  which  a  bill 
was  outstanding  against  them?  It  is  said, 
that  this  ia  the  usual  mode  of  entries  in 
the  books  of  partners.  I  imagine  that  is  a 
mistake.  Such  a  mode  of  entrj  would  sub- 
ject the  firm  to  great  inconvenience.  Upon 
a  dissolution  or  settlement  of  the  partner- 
ship accounts,  the  partners  to  whose  credit 
such  an  entry  appeared,  would  get  credit  for 
the  amount,  and  the  firm  might  thereafter 
be  compelled  to  pay  the  creditor.  If  the 
partner  had  been  charged  with  funds,  he 
would  be  entitled  to  a  credit  for  the  goods. 
But  where  the  firm  was  pledged  for  the  pay- 
ment of  the  debt,  the  regular  mode  would 
seem  to  be,  to  charge  the  firm  with  the  mer- 
chandise, and   give   it  credit   for   the  debts 

when  paid.  If,  therefore,  the  firm,  In 
53        this  case,  had  been  advised,  'that  it 

was  held  reaponsibte  for  the  price  of 
the  goods,  it  cannot  be  supposed  they  w.oiild 
have  given  Davidson  credit  for  the  amount ; 
thereby  in  effect  paying  the  price  of  them. 
A  fraudulent  representation  by  Davidson 
could  not,  it  is  true,  affect  the  claims  of 
the  fair  creditor  of  the  firm.  But  here  we 
are  driven  by  the  failure  of  the  plaintiff  to 
furnish  the  proof  which  he  might  have 
adduced  if  the  facts  were  as  he  alleges,  to 
gather  our  information  of  these  transac- 
tions from  the  acts  of  the  firm,  as  disclosed 
by  the  answer:  and  these  acts,  so  far  from 
shewing  a  joint  purchase,  tend  to  establish 
a  separate  contract  with  Davidson,  to  whom 
the  firm  has  entered  credit,  and  that  at 
a  period,  when  the  transactions  were  recent, 
and  there  could  have  been  no  motive  then 
esiating  to  misrepresent  or  make  false 
entries.  The  credit  entered  on  the  bill  is 
relied  on  as  a  subsequent  admission  of  the 
liability  of  the  firm.  It  does  not  appear  by 
whom  the  bill  was  furnished  which  was 
credited :  if  by  Davidson,  it  would 
strengthen  the  presumption,  that  this  was 
an  individual  transaction;  and  if  by  the 
firm,  nothing  would  have  been  easier  than 
to  have  adduced  proof  of  the  fact.  Upon 
the  whole,  it  seems  to  me  the  plaintiff  has 
failed  entirely  in  making  out  this  branch 
of  the  case.  And  the  admissions  of  the 
answer  taking  it  altogether  tend  to  estab- 
lish, that  this  was  an  individual  transac- 
tion between  Davidson  and  the  plaintiff 
for  which   the  firm  was  never  responsible. 


I  think  the  bill  should  have  been  dismisned- 
BHOOKE,  J.  After  the  able  opinion 
of  Judge  Allen,  in  which  I  entirely  concnr, 
I  shall  not  say  as  much  as  otherwise  I 
should  have  said  in  this  case. 

ppose,  that  a  bill  drawn  by  A.  on  B. 
:ount  of  C.  and  accepted  by  B.  makes 
ily,  not  C.  the  debtor  of  A.  One 
.ntile  firm  may  accept  a  bill  on  ac 
count  of  another  firm,  without  making  th« 
latter  debtor  to  the  drawer  of  the  bill, 
though  it  may  become  debtor  to  the 

54  "accepting  firm  when  it  pays  the  bill. 
Then  let  us  see  how  the  parties  stood 

upon  the  bill  before  us. 

We  find,  on  examination  of  the  record, 
that  the  bill  drawn  by  Smithson,  on  W. 
Davidson,  Davidson's  acceptance  of  it,  and 
the  statements  endorsed  on  it  is  the  only 
evidence,  except  the  answer  of  the  defend- 
ant Cunningham.  The  plaintiff  is  indebted 
to  the  answer  alone  for  the  fact,  so  es- 
sential in  his  case,  that  Davidson  was  a 
partner  in  the  house  of  Dicks,  Moore  A 
Co.,  a  fact,  without  which  there  is  hotbing 
the  record  to  sustain  his  claim.  Bat 
answer  does  not  stop  there:  it  is  re- 
sponsive to  other  allegations  of  the  bill, 
and  it  is  not  to  be  garbled.  It  states, 
that  Davidson  was  a  partner  of  Dicks, 
Moore  &  Co.  and  resided  at  I<ondoD,  but 
that  the  defendant  understood  and  believed, 
that  Davidson  carried  on  a  separate  busi- 
ness of  his  own  at  London,  in  which  Dicks, 
Moore  A  Co.,  whose  business  was  trans- 
acted at  Riclimond,  had  no  concern. 

There  is  no  evidence  to  contradict  thia 
itatement,  and  no  evidence  that  there  was 
any  branch  of  the  house  of  Dicks,  Moore  A 
Co.  established  at  London.  It  is  said, 
that  the  answer,  in  this  respect,  is  affirma- 
tive, and  the  facts  affirmatively  alleged 
ought  to  be  proved  by  other  evidence.  It 
is  generally  true,  that  affirmative  matter 
alleged  in  an  answer,  must  be  proved:  bnt 
here,  the  answer  is  responsive  to  the  claim 
set  up  in  the  bill,  to  which  the  defendant 
was  required  to  answer,  and  it  must  t>e 
taken  to  be  true,  unless  it  is  contradicted 
by  proof ;  and  if  the  fact  stated  had  not 
been  true,  it  might  easily  have  been  dis- 
proved.  Upon  this  state  of  the  evidence 
in  the   record,    let  Smithson's   pretensions 

It  is  admitted  that  the  acceptance  of  a  bill 
by  a  partner  of  a  firm,  will  bind  the  firm, 
if  the  bill  be  drawn  on  the  firm,  or  he  ac- 
cepts it  in  the  name  of  the  firm:  all  the 
cases  shew  that.  But  this  bill  was  not 
drawn  on  the  firm  of  Dicks,  Moore  4  Co. 
but  on  Davidson,  in  his  individual  Charac- 
ter ;  and  he  accepted  it  by  writing  bis 

55  "own    name    across  it,    and    not   Ba  a 
partner    of   Dicks,    Moore    &    Co.     It 

was  his  individual  acceptance.  The  credit 
of  a  bill  of  exchange  mast  appear  on  its 
face,  and  is  not  to  be  sustained,  much  less 
altered,  by  extrinsic  evidence.  An  en- 
dorsee of  this  bill  would  have^  had  no 
claim  against  Dicks,  Moore  &  Co-t  nor  can 
the  drawer  have  any  claim  upon  that 
house,  by  force  of  the  bill  itself.  The  evi- 
dence furnished  by  the  endorsement  of  the 
credit  on  the  bill  does  not  help  the  case :  on 
the  contrary,  it  excites  suspicion,  and  cer- 
tainly leaves    something    to   be   explained. 
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with  its  very  material. 
;£500.  mterling,  for  a  bill  on  Jones,  Loyd  & 
Co.  received  aa  late  as  Febmarr  1819,  but 
it  is  not  stated  bj  whom  that  bill  was 
drawn,  or  by  whom  it  was  remitted  to 
Smithaon,  leaving  it  doubtful  whether  it 
naa  not  drawn  or  remitted. by  Davidson,  in 
part  discharge  of  his  acceptance  of  the  bill 
in  question,  of  Augnst  1817.  There  is  not 
a  shadow  of  evidence,  that  it  was  drawn  or 
remitted  by  Dicks,  Moore  &'  Co.  or  by  any 
body  authorized  by  them.  If  Smitbson,  at 
the  time,  had  considered  Dicks,  Moore  & 
Co.  t>ound  by  the  bill,  or  by  Davidson's  ac- 
ceptance of  it,  it  had  been  enough  in  en- 
dorsing: the  credit,  to  have  stated  that  the 
hill  of  Jones,  Loyd  1  Co.  was  received 
"on  account  of  the  within  bill,"  without 
taking  the  pains  to  add  that  the  credit  was 
given  "on  account  of  Dicks,  Moore  A  Co." 
Upon  the  whole,  I  think  ,it  very  clear, 
that  Smithson's claim  against  Dicks,  Moore 
A  Co.  cannot  be  sustained  upon  the  bill  it- 
self. None  of  the  cases  cited  at  the  bar 
apply  exactly  to  this,  but  that  of  Thomas  v. 
Bishop,  which,  in  principle,  seems  di- 
rectly in  point.  In  that  case,  the  bill  was 
in  these  words:  "At  thirty  days  sig-ht, 
pay  to  J.  S.  or  order  ,£200.  value  received, 
and  place  the  same  to  account  of  The  York 
Buildings  Company,  as  per  advice  from  C. 
Mildmay."  It  was  addressed  "To  Mr.  H. 
Bishop,    cashier  of  The    York    Buildings 

Company,  at  Ac."  And  the  accept- 
56       ance     was,       '  'Accepted      per      *H. 

Bishop,"  without  addition  of  his 
character  of  cashier.  The  action  was 
brought  by  Thomas,  an  endorsee,  against 
Bishop  in  his  individual  character.  He 
proved  that  the  letter  of  advice,  accom- 
panying the  bill,  was  addressed  to  The 
York  Buildings  Company,  and  that  the  bill 
being  brought  to  their  house,  he  was  or- 
dered to  accept  it,  which  he  did  in  the 
i«anie  manner  in  which  he  had  accepted 
other  bills.  And  his  defence  was  that  The 
York  Buildings  Company,  and  not  himself 
individually,  was  bound  by  the  acceptance. 
The  court  held,  that  Bishop  was,  and  that 
the  company  was  not,  bound  by  his  accept- 
ance in  his  individual  name.  Now,  surely, 
the  words  in  the  body  of  that  hill,  "place 
the  same  to  the  account  of  The  York  Build- 
ings Company,"  were  as  strong  to  make 
that  company  parties  to  the  bill,  as  the 
words  in  the  bill  before  us,  "on  account  of 
Dicks,  Moore  &  Co."  are  to  make  them 
parties  to  this  bill,  and  indeed  much 
stronger.  And  there,  too,  the  bill  was  ad- 
dressed to  Bishop  as  cashier  of  the 
company ;  the  letter  of  advice  was  ad- 
dressed to  the  company ;  and  Bishop  ac- 
cepted by  its  orders :  here,  the  bill  was 
addressed  to  Davidson  individually,  and 
was  accordingly  accepted  by  him  in  his 
own  name. 

On  the  claim  against  Dicks,  Moore  ACo. 
viewed  independently  of  the  bill,  I  shall 
say  a  very  few  words.  The  only  proof  is 
furnished  by  the  answer  of  the  defendant 
Cunningham :  that  it  appeared,  by  the 
books  of  Dicks,  Moore  A  Co.  that  goods  put 
up  by  Smithson  were  shipped  by  Davidson 
to  them  (not  in  1817  when  the  bill  was 
drawn,  but)  in  1816,  which  goods  amounted 
to  ,£1106.  15.  6.    sterling  (the    bill  was  for 


Cdmmincbau  Ez'ok  Ac.  v.  Smithson. 

credit  of  ,£1073.  12.  0.)    and  that  the  goods  received 


1816,  were  charged  by  Dicks,  Moore  A 
Co.  to  themselves,  and  to  the  credit  of 
Davidson,  in  theiraccount  with  him.  Now, 
not  to  mention  the  discrepancy  in  sum  and 
date,  and  taking  the  goods  received  by 
Dicks,  Moore  A  Co.  to  be  the  same  goods 
for  the  price  of  which  Smithson's  bill 

57  on  'Davidson  was  drawn,  the  circum- 
stances strengthen  the  conclusion  de- 

dncible  from  Smithson's  bill  drawn  on 
Davidson  and  accepted  by  him  individually, 
that  the  goods  for  the  price  of  which  the  bill 
was  drawn,  were  sold  to  Davidson  individ- 
ually, and  by  him  sent  to  Dicks,  Moore  A 
Co.  to  be  charged  to  the  house,  and  credited 
to  Davidson  ;  which  was  accordingly   done. 

TUCKKK,  P.  Though  this  case  has 
obviously  been  very  badly  prepared,  and 
some  obscurity  rests  on  certain  ^cta  which 
might  have  been  easily  ascertained,  yet  I 
think  there  is  enough  in  the  record  to  sus- 
tain the  plaintiff 'h  demand  against  the  firm 
of  Dicks,  Moore  A  Co.  of  Richmond. 

It  is  admitted,  on  all  hands,  that  W. 
Davidson  of  London  was  a  partner  of  that 
house  ^nd  that  he  resided  at  London. 
Dicks,  Moore  A  Co.  appear  to  have  been 
importing  merchants;  and  the  natural 
course  of  business  was  to  establish  a  house 
in  the  great  mart  with  which  their  trade 
was  carried  on.  Davidson  was  at  London 
to  do  the  business  there.  If  he  was  there 
doing  business  for  and  on  account  of  the 
firm,  he  constituted  a  branch  of  the  house 
there;  and  accounts  were  of  course  opened 
between  the  bouse  in  London  and  the  house 
in  Virginia,  as  is  usual  in  such  cases.  The 
books  of  Dicks,  Moore  A  Co.  as  Cunning- 
ham's answer  states,  shew  that,  in  the  year 
1816,  goods  to  the  amount  of  ^1106.  15.  6. 
put  up  by  Joshua  Smithson  were  shipped 
by  Davidson  to  Dicks,  Moore  A  Co.  This 
is  a  pregnant  fact.  It  shews  beyond  ques- 
tion, that  the  partners  at  London  procured 
and  shipped  for  the  house  at  Kichmond, 
the  goods  required  for  their  business  here; 
and  thus  we  see  that  the  firm  had  a  house 
in  each  of  these  cities.  It  is  said,  indeed, 
that  Davidson  carried  on  business  on  his 
separate  account.  But  this  is  not  proved; 
for  Cunningham  only  says  he  understood 
and  believes  that  he  did.  Still  leas  is  there 
any  denial  of  his  carrying  on  business 

58  "at  London  for  the  firm.     The    entry 
abovementioaei)    proves,    that    he  did 

procure  from  Smithson.  and  ship  to  them, 
a  quantity  of  goods.  The  presumption  is, 
unless  the  contrary  be  proved,  that  this  was 
done  by  him  as  partner.  Of  what  advan- 
tage was  it  to  the  firm,  to  send  a  partner 
to  London  for  the  purpose  of  purchasing 
their  supplies,  if  they  were  to  be  purchased 
bj  him  on  his  individual  account,  and  the 
firm  to  be  charged  with  an  advance  for  his 
particular  benefit?  It  could  be  none,  and 
we  must,  therefore,  in  the  absence  of  proof 
to  the  contrary,  presume,  that  the  trans- 
actions between  Davidson  and  the  house  at 
Richmond,  were  not  individual  but  part- 
nership transactions. 

That  the  goods  for  which  the  bill  of 
Smithson  was  drawn,  were  the  same  goods 
which  are  credited  on  the  books  of  Dicks, 
Moore  &  Co.  I  think  may  fairly  be  pre- 
sumed.   It    is  said,    indeed,    that   the    bill 
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allegea  the  goods  to  have  been  furnished  In 
1817  nben  the  bill  was  drawn.  But  this 
was  an  inadvertance  doubtleaa  of  the  coun- 
sel. The  Btatementa  of  a  bill  are  not,  like 
those  of  an  answer,  binding  upon  the 
party.  Peak's  Ev.  263.  And  atill  less 
should  thej  be  so  considered,  where  the 
party  resides  in  a  foreign  land,  and  the  bill 
i»  filed  by  counsel  here.  The  statement  of 
the  bill  then  weighs  but  little  against  the 
established  facts  here.  That  Dicks,  Moore 
&  Co.  received  a  parcH  of  goods  amount- 
ing to  ^1106.  IS.  6,  appears  by  their 
books:  that  they  received  them  from  David- 
son also  appears:  that  they  were  put  up 
by  Smithson  ia  also  proved  by  the  books 
themselves,  from  which  Cunningham  de- 
rived the  information  that  they  were  so 
put  up  by  him.  Here  then  are  goods  to  the 
amount  of  ^1106.  15.  6.  put  up  by  Smithaon 
in  1B16,  and  shipped  by  Davidson  to  Dicks, 
Moore  A  Co.  in  the  same  year,  and  the  bill 
is  drawn  for  /1703.  12.  0.  in  1817.  Can 
there  be  a  reasonable  doubt,  that  those 
were  the  same  goods,  when  neither  Smith- 
aon     nor     the     defendants    pretend,     that 

there  wae  more  than  one  parcel  of 
59        *goods    sent    by    him    from    Halifax 

through  Etavidson  of  London  to 
Dicks,  Moore  &  Co.  of  Kichmond?  It  is  be- 
lieved not.  It  is,  therefore,  taken  as  suffi- 
ciently proved,  that  this  bill  was  drawn  for 
the  very  goods  credited  on  the  books  of 
Dicks,  Moore  &  Co.  to  the  firm  in  Liondon; 
the  difference  between  the  original  cost 
(^1073.  12.  0.)  and  the  sum  credited 
(/1106.  15.  6.)  arising  only  from  the  inci- 
dental charges  of  receiving  and  forwarding. 
It  is  argued,  that  because  the  Arm  at 
Richmond  charged  themselves  and  cred- 
ited Davidson  with  the  amount  of  the 
goods,  they  must  be  supposed  to  have  been 
furnished  on  his  individual  account.  But 
this  inference  ia  not  a  necessary  one,  since 
If  the  business  of  the  firm  was  carried  on  at 
Ijondon  in  the  name  of  Davidson  alone, 
the  accounts  with  him  as  constituting  that 
firm,  would  have  been  opened  with  him 
in  that  name  alone.  This  is  the  usual 
course  of  partnership  business.  The  cir- 
cumstance, therefore,  proves  nothing!  and 
the  rather,  as  the  parties  in  the  posses- 
sion of  the  books  and  papers,  have  not 
brought  forward  the  evidences,  which  must 
have  been  ample,  if  the  advance  was 
an  individual  traosaction,  of  that  fact. 
It  is  further  to  l>c  remarked,  that  the  res 
gesta  furnishes  the  strongest  presumption 
of  the  contrary.  Smithson  of  Halifax  puts 
up  goods  for  Dicks,  Moore  &  Co.,  with 
whom  he  has  no  direct  correspondence,  and 
they  are  sent  to  them  through  Davidson  of 
London.  He  draws  hia  bill  upon  Davidson 
on  account  of  Dicks,  Moore  t^  Co.  of  Rich- 
mond, to  whom  he  looked,  as  the  parties  to 
whom  he  bad  advanced  his  goods.  How 
came  he  to  know  them  in  the  tranaaction, 
if  the  goods  had  not  been  sent  originally 
with  the  understanding  that  they  were  for 
them?  Davidson  also,  when  they  are  re- 
ceived, forwards  them  to  the  firm  in 
Kichmond,  without  breaking  them  up,  I 
presume,  as  Cunnioghani  says  that  goods 
put  up  by  Smithson  were  shipped  by  David- 
son &c.  Moreover,  he  accepts  the  bill 
drawn    on     him    for     their    account.      And 


60  thus,  through  the  'whole  traasacliun. 
the  parties  appear  to  have  considered 

it  a  partnership  concern 

If.  then,  we  look  to  the  acts  of  Smithaon 
on  the  one  hand,  and  of  Davidson  on  the 
other,  the  bill  was  a  partnership  contract, 
perfectly  fair  and  in  the  ordinary  course  of 
business.  The  imputations  of  fraud  oa 
either  of  them  are  gratuitous  ;  particularly 
as  to  Smithson,  who  has  evidently  sold 
goods  to  Davidson,  for  the  firm  of  which  he 
was  a  member,  and  drew  upon  him  accord- 
ingly in  that  character.  And  as  the  question 
here  is  not  between  an  endorsee  and  the 
acceptor,  but  between  the  original  parties  to 
the  coiitract,  one  of  whom  had  a  perfect 
right  to  bind  his  partners,  we  must  hold 
them  to  be  so  bound,  if  such  was  the  inten- 
tion of  the  parties. 

Such  seems  to  be  the  conclusion  to  which 
we  must  arrivf ,  if  we  consider  the  case  upon 
principles  of  reason  and  good  sense,  without 
reaorting  to  the  adjudications  upon  bills  of 
exchange.  And  as  might  be  expected,  these 
but  confirm  our  deductions.  The  principles 
which  govern  the  law  of  bills  of  exchange 
in  relation  to  this  subject,  are  indeed 
familiar.  I'he  power  of  one  partner  to  bind 
the  firm  by  his  drawing  or  acceptance,  and 
the  necessity,  in  order  to  bind  a  party,  that 
his  name  should  appear  upon  the  bill,  are 
well  understood.  It  seems  at  one  time,  too, 
to  have  been  supposed,  that  when  a  person 
endorses  or  accepts  for  himseif  and  his 
partner,  he  should  always  express,  that  he 
does  so  for  himself  and  partner,  or  subscribe 
both  the  names,  or  the  names  of  the  firm, 
and  that  otherwise  it  will  not  bind  the  firm. 
Chittyon  Bills  51,  citing  Pinkney  v.  Ball,  1 
Salk.  126,  and  other  cases.  But  it  has  been 
determined  in  England,  more  than  thirty 
years  ago,  that  where  a  bill  ia  drawn  upon  a 
firm,  and  accepted  by  one  partner  in  his  own 
name  only,  it  will  bind  the  firm.  Mason  v. 
Kumseya.  1  Camp.  384.  And  this  seems  but 
reasonable,  since  as  he  has  the  power,  and 
is  called  upon  to  exercise  it,  the  act  of 
writing  his  acceptance  on  the  bill,  may 

61  fairly    be    regarded   as   done    *in   ex- 
ecution   of  that  power.     Nor  can  the 

payee  or  any  future  holder  of  the  bill,  be 
embarrassed  by  the  form  of  the  acceptance ; 
for  the  party  being  called  upon  to  pay  in 
his  social  character,  must  be  understood  to 
promise  payment  in  the  character  in  which 
it  is  demanded,  and  not  in  his  individual 
character. 

If  thia  principle  be  correct,  we  have  only 
to  sec  whether  the  case  before  us  falls  within 
it.  If,  as  I  have  supposed,  Davidson  csrried 
on  the  business  of  the  social  hoube  at 
London  in  his  own  name,  then  the  case  is 
clear ;  for  the  draft  ia  upon  him  in  that 
name,  and  he  accepts  in  the  same  name  ;  and 
the.  body  of  the  bill  diatinctly  shews,  that 
the  draft  was  "on  account  of  the  firm  of 
Dicks,  Moore  &  Co."  But  if  it  be  not 
sufficiently  proved,  that  the  firm  in  London 
was  under  Davidson's  name  alone,  still  I 
think  the  same  result  would  follow.  For  the 
bill  calls  on  one  of  the  partners  of  the  firm, 
10  pay  the  contents  "on  account  of  the  firm," 
and  he  accepts  ;  that  is,  he  agrees  to  do  that 
which  he  is  called  upon  to  do,  to  pay  the 
contents  of  the  bill  on  account  of  the  firm 
of  which  be  was  a  partner.    He  is  called 
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npon  to  pay,  not  iudividuallj,  but  for  ac 
count  of  the  firm  ;  aad  he  accepts  accord- 
ingly, not  individually  but  as  a  member  of 
the  tirm.  If  he  had  said,  ''accepted  on  ac- 
count of  the  Brm,  W.  Davidson,"  there  could 
have  been  no  doubt.  And  yet  that  ia  pr*- 
ciacly  the  character  and  effect  of  the  actual 
acceptance  here. 

The  case  of  Thomas  v.  Bishop,  2  Stra  9S5. 
is  very  different  from  this.  1.  That  was  the 
case  of  an  agent,  the  cashier  of  a  company, 
and  this  the  case  of  a  partner:  an  agent  must 
always  contract  in  the  name  of  his  principal : 
a  partner  can  bind  his  copartners  by  any  act 
which  has  reference  to  the  partnership, 
though  not  done  in  the  name  of  the  firm. 
2.  In  thiscase,  the  bill  is  drawn  bySmithaon. 
calling-  on  Davidson  to  pay  on  account  of 
Dicks,  Idoore  &  Co.  In  the  case  of  Thomas 
"v.     Bishop,    the   bill   was   directed   to 

62  Bishop,  cashier  of  *The  York  Buildings 
Company,    who   was   directed  to  place 

the  same  to  account  of  the  company  ;  he  was 
not  called  on  to  accept  on  their  account.  3. 
Bishop  accepted  in  his  own  name  only,  with' 
out  assuming  his  official  character,  and  there- 
fore  was  personally  bound:  here  Davidson 
accepts,  generally,  a  bill  drawn  on  him  on 
account  of  the  firm,  and  that  acceptance  re- 
quired no  eipress  declaration  that  it  was 
made  for  himself  and  partners.  And  lastly, 
in  that  case,  the  action  was  by  an  indorsee  ; 
and  the  court  expressly  said,  "  It  might  have 
been  otherwise,  had  the  action  been  by  J.  S 
(the  payee)  who  was  privy  to  the  transaction, 
and  it  had  appeared  he  tendered  the  bill  as  a 
bill  on  the  company.  Here,  the  action  is  by 
the  drawer,  the  original  party  to  the  bill 
In  the  case  before  us,  it  is  very  possible  that 
an  endorsee,  not  privy  to  the  bill,  might 
have  had  his  action  either  against  the  firm 
of  Dicks,  Moore  &  Co.  or  against  Davidson, 
individually;  against  the  firm,  because  it 
was  a  social  transaction  ;  or  against  him 
individually,  t>ecause  the  acceptance  was  in 
hii  own  name,  and  an  endorsee  might  there- 
fore fairly  take  it  to  bind  him  separately. 
The  case  of  Hall  v.  Smith.  1  Barn.  &  Cress. 
407;  SEng.  C.  L.  S.  112.  furnishes  an  in- 
stance of  this.  There  W.  Smith  gave  a  note 
thus  ;  "I  promise  to  pay  the  tieareron  demand 
£1.  value  received.  For  W.  Smith,  W.  P. 
Smith  and  W.  R.  Taylor;  W.  Smith,"  An 
action  against  W.  Smith,  individually,  was 
brought  and  sustained  ;  but  the  court  clearly 
intimated,  that  a  suit  might  also  have  been 
sustained  against  the  partners  for  whom  he 
signed;  saying,  "there  are  many  cases, 
where  a  party  entering  into  a  contract  in 
his  own  name,  may  be  sued,  or  those  for 
whom  he  contracts  may  be  sued,  &c."  Ad- 
mitting, therefore,  that  an  endorsee  might 
have  looked  to  Davidson  individually,  it  will 
by  no  means  follow,  that  the  firm  of  Dicks. 
Moore  &  Co.  was  not  responsible  upon  his 
acceptance  on  their  account. 

63  'Upon  the  whole,  therefore,  I  am   of 
opinion,  that  the  firm  of  Dicks,  Moore  A 

Co.  were  bound  by  the  acceptance  of  David- 
son their  partner;  but  my  brethren  are  of 
a  different  opinion  on  that  point;  and  it  is 
nnnecessary  I  should  consider  any  other  mat- 
ter in  the  cause. 

The  decree  of  this  court  reversed  that  of 
the  circuit  superior  court,  with  costs,  and 
dismissed  the  bill  as  to  Cunningham,  the  ex- 


ecutor of  Moore,  and  as  to  N.  and  J.  Dick, 
leaving  the  plaintiff  at  liberty  to  proceed 
'  Davidson  alone;  for  which  purpose. 


the 


inded. 


After  the  decree  was  pronounced,  the  appel- 
lee's counsel,  by  way  of  motion  for  a  rehear- 
ing, submitted,  that  the  decree  ought  to  be 
set  aside,  or  at  least  ought  to  be  modified,  on 
the  following  grounds : 

1.  That,  it  appeared,  from  the  answer,  of 
Cunningham,  that  Moore's  estate  was  in- 
debted to  W.  Davidson,  or  to  the  firms  of 
which  he  was  a  partner,  in  two  sums 
of  jC213.  7.  0.  and  /526.  8.  5.  sterling,  with 
long  arrears  of  interest;  and  it  appeared 
by  the  commissioner's  report,  that  Rot>- 
ertson  and  wife  had  objected  to  the  charge 
of  those  two  sums  to  Moore's  estate,  in 
Cunningham's  accounts  of  administration, 
on  the  ground  that  Davidson  was  largely 
a  debtor,  and  Moore  a  cr''ditor,  of  the  house 
of  Dicks,  Moore  &  o.  Therefore,  the  part- 
nership accounts  of  Dicks,  Moore  &  Co., 
ought  to  be  settled,  in  order  to  ascertain 
whether  any  and  what  balance  was  due  from 
Dicks,  Moore  &  To.  or  from  the  estate  of 
Moore  to  Davidson ;  and  if  any  such  baance 
should  be  found  due  to  him,  the  same  should 
be  applied  to  the  satisfaction  of  Smithson's 
claim  ;  since  it  was  agreed  on  all  hands,  and 
admitted,  both  in  the  opinions  of  this  court 
and  in  its  decree,  that  Davidson  was  I'able 
for  the  full  amount  of  that  claim.     For  the 

purpose  of  having  these  accounts  set- 
64         tied,  the  executorof  Moore,  *and    ihe 

survivii'g  partners  of  Dicks,  Moore  & 
Co.  were  necessary  parties  But  the  decree 
of  this  court  dismissed  those  parties  entirely 
from  the  cause,  and  so  precluded  the  settle- 
ment of  any  such  accounts.  The  counsel 
therefore  submitted,  that  the  decree  ought  to 
be  so  altered,  as  to  retain  those  parties  before 
the  court. 

2.  That  as  Ihe  circuit  superior  court  had 
held  the  proof  adduced  by  Smithson  of  his 
claim  against  the  hunse  of  Dicks,  Moore  & 
Co  BufRcient  to  establish  the  claim,  and  ns 
the  only  ground  on  which  this  court  reversed 
the  decree,  was  that  the  proof  was  not  sufli 
cient  for  the  purpose  ;  this  court,  instead  of 
proceeding  to  a  final  decree  which  would  be 
a  bar  to  the  claim,  ought  to  remand  Ihe 
cause,  with  directions  that  it  should  be 
opened,  in  order  to  receive  such  proofs  as 
Smithson  should  be  able  to  adduce  to  estab- 
lish the  liability  of  Dicks,  Moore  ft  Co.  If 
the  proof  now  in  the  cause  was  inEuBicient 
to  ascertain  the  liability  of  the  partnership 
so  as  to  warrant  a  decree  against  the  part- 
ners, enough  appeared  to  shew,  that  this 
was  probably  a  partnership  debt ;  and  Smith- 
son  ought  to  have  an  opportunity  of  produc- 
ing additional  evidence,  if  he  can.  They 
cited  Cropper  v.  Burtons,  5  Leigh  426,  and 
Beverley  v.  Ellis  ft  Allen,  1  Rand.  106. 

3.  The  cause  was  not  properly  matured 
for  hearing  in  the  circuit  superior  court. 
For  the  absent  defendants  N.  and  J.  Dick, 
for  aught  that  appeared,  were  not  regularly 
convented  before  the  court.  There  was  no 
proof  of  the  publication  of  the  order  calling 
them  before  the  court :  there  was  only  the 
printer's  certificate  of  the  publication,  not 
verified  by  his  oath.  The  decree  ought  to  be 
reversed  for  that  cause,  and  the  case  sent 
back  for  regular  proceedings.    As  no  decree 
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against  those  parties  could  have  bound  them, 
BO  no  decree  could  properly  be  pronounced 
for  them. 

4.  Supposing  N.  and  J.  Dick  to  have  been 
dulj  convented    before    the  court  of 

65  chancery,  they  were  both  parties  •in 
this    court.     But   the   counsel    offered 

proof,  that  N.  Dick  was  dead  before  the 
hearing  of  the  cause  here.  The  decree 
should,  therefore,  be  set  aside,  in  order  that 
the  appeal  might  be  revived  against  the 
representatives  of  N.  Dick,  and  the  cause 
then  heard,  with  all  proper  parties  before 
the  court. 

ALLiEN,  J.  This  case  was  very  elabo- 
rately argued,  and  fully  considered.  Subse- 
quent reflection  has  tended  to  confirm  me  in 
the  correctness  of  the  conclusion  at  which 
the  majority  of  the  court  arrived.  Since  the 
decision  was  pronounced  the  appellee  has 
asked  for  a  rehearing,  or  if  that  could  not  be 
granted,     for  certain    modifJcatEona    of   the 

The  first  ground  assigned  is  that  as  the 
bill  was  dismissed  as  to  Cunningham  and  N. 
and  J.  Dick  and  the  cause  remanded  for  fur- 
ther proceedings  against  Davidson,  and  as 
it  appears  that  Davidson  or  the  firm  of 
which  he  is  a  member,  ia  a  creditor  of  Moore's 
estate,  an  account  cannot  be  settled  with 
the  firm  of  Dicks,  Moore  &  Co.  if  the  bill  is 
dismissed  as  to  Moore's  representative  and 
N.  and  J.  Dick.  The  bill  was  filed  to  charge 
the  firm  in  its  social  character  alone.  The 
plaintiff  did  not  seek  to  charge  Davidson 
individually,  or  Moore's  estate,  or  the  firm, 
as  a  debtor  or  debtors  of  Davidson.  This 
court  has  decided,  that  the  firm  was  not  re- 
sponsible, but  gave  the  plaintiff  leave  to 
proceed  against  Davidson.  If  he  chooses  to 
amend  his  bill,  and  pursue  Davidson  alone, 
and  in  the  progress  of  the  cause  establishes 
his  claim  against  him,  and  shews  that  others 
are  his  debtors,  nothing  in  the  decree  ren- 
dered will  prevent  his  making  then  defend- 
ants, and  charging  them  on  this  ground. 
But  the  possibility  of  such  a  result  cannot 
deprive  the  defendants  of  the  benefit  of  the 
decree  of  the  court  upon  the  case  as  the  par- 
ties have  chosen  to  submit  it. 

66  *The  second  ground  requires  a  recon- 
sideration of  the  whole  merits.     They 

have  already  been  discussed  and  decided. 
The  whole  issue  was  the  liability  of  the  firm. 
The  plaintiff  was,  by  the  whole  tenor  of  the 
answer,  put  to  the  proof  of  every  allegation 
tending  to  establish  that  liability.  To  re- 
mand the  cause  for  further  evidence,  after  a 
controversy  so  long  protracted,  upon  the  mere 
suggestion  of  counsel  that  such  evidence  may 
be  in  existence,  and  that  too  upon  the  sole 
point  in  controversy  in  the  cause,  would  he 
to  declare  that  chancery  causes,  already  op- 
pressive for  delays,  were  henceforth  to  be  in- 
terminable. The  cases  cited  seem  to  me  to 
have  no  application,  and  to  have  been 
decided  upon  the  peculiar  circumstances  at- 
tending them.  In  Cropper  v.  Burton,  the 
plaintiff  had  assigned  a  debt;  his  debtor 
proving  insolvent ;  he  satisfied  his  assignee, 
and  filed  a  bill  to  set  aside  a  fraudulent  con- 
veyance of  the  debtor.  There  was  a  general 
denial  by  infanta,  and  strictly  speaking  the 
plaintifi^  was  tiound  to  prove  his  payment  to 
his  assignee.  The  debt,  however,  was  not 
disputed  ;  it  bad  been  secured  by  a  mortgage. 


upon  which  a  decree  of  foreclosure  bad  been 
rendered,  and  the  claim  ifi  part  satisfied. 
The  real  subject  in  controversy  mas  whether 
the  conveyances  were  fraudulent?  The 
county  court  held  they  were  ;  and  upon  an 
appeal,  the  chancellor  reversed  the  decree 
and  dismissed  the  bill  because  there  was  no 
proof  of  the  payment  by  the  assignor  to  the 
assignee.  This  court  concurring  with  the 
chancellor,  that  the  decree  of  the  county 
court  was  erroneous  in  the  absence  of  such 
proof,  held  it  was  too  rigorous  to  dismiss  the 
bill  under  such  circumstances.  The  objec- 
tion to  the  decree  though  fatal,  was  still  one 
likely  to  have  been  overlooked.  The  money 
was  due  ;  the  plaintiff  or  his  assignee  was  en- 
titled to  maintain  the  suit  ;  and  ao  far  as  the 
defendants  were  concefned  it  must  have  been 
immaterial  which  recovered.  Yet  even  Ja 
that  case.  Judge  Carr  doubted  the  pro- 

67  priety  of  sending  the  cause  back  ;  're- 
marking that  it  would  not  seem  to  be  the 

businessof  the  courts  to  exercise  this  kind  of 
guardianship  over  persons  sui  juris  and  able 
to  take  care  of  themselves.  In  Beverley  v. 
Ellis  &  Allen,  the  appellees  had  petitioned 
the  court  for  another  hearing,  alleging  they 
could  produce  evidence  that  the  contract  be- 
tween Carter  Beverley  and  the  appellant  had 
tieen  rescinded,  and  offering  an  excuse  for  not 
adducing  the  evidence  sooner.  The  court 
satisfied  that  the  appellees  were  entitled  to 
recover  upon  the  case  as  then  made,  refused 
the  rehearing.  This  court  held,  that  as  the 
question  itself  upon  which  the  case  turned, 
was  res  Integra,  it  would  be  hard  on  the  ap- 
pellees, having  a  decree  in  their  favour,  to 
deprive  them  of  their  other  defence ;  and 
therefore  reversed  the  decree  because  the 
chancellor  had  refused  to  rehear  the  cause. 
This  case  is  totally  different  from  either  of 
those.  Here  there  was  no  petition  for  rehear- 
ing. The  question  was  one  depending  on 
the  proofs.  The  plaintiff  alleged  a  partner- 
ship liability  ;  it  was  denied  ;  and  he  was 
bound  to  sustain  his  allegations.  He  bap 
chosen  to  rest  his  case  upon  the  proofs  in  the 
record,  and  he  must  abide  by  them. 

Another  objection  which  the  appellee  now 
takes  to  his  own  decree,  is  that  he  obtained  it 
improperly  without  due  proof  of  publication 
against  the  absent  defendants  ;  that  the  cer- 
tificate of  the  printer  was  not  under  oath. 
There  was  no  exception  to  the  certificate  in 
the  court  below  ;  and  the  record  sets  out,  that 
it  appeared  to  the  court  the  plaintiff  had  pro- 
ceeded in  the  manner  prescribed  by  law.  It 
seems  to  me  this  would  have  been  a  sufficient 
answer  to  an  objection  to  the  decree  on  that 
ground,  if  made,  try  the  appellant  ;  much 
more  when  the  appellee  alleges  it  as  an  error 
in  his  own  proceedings. 

The  last  objection  is.  that  N.  Dick  is  dead. 

His  death  has   not   been   suggested ;  if  it  is. 

the  suit  can  abate  as  to  him.     In  a  pro- 

68  ceeding  to  establish  a  claim  'against  a 
firm,   the   surviving    partners   are  the 

proper  parties  to  contest  the  claim.  To  what 
purpose  should  the  case  be  continued,  to 
bring  in  the  representatives  of  one  of  the 
partners,  after  it  has  been  decided,  that  the 
firm  is  not  responsible,  and  so  decided  in  a 
case  where  the  surviving  partner  is  a  party. 
The  plaintiff  alleges  in  the  bill,  that  Moore's 
estate  was  alone  solvent ;  he  seeks  for  and 
takes  a   decree   against  his   representative 


12  LEIQH 


PiGG  V.  COKDEB. 


alone ;  and  the  court  having  held  that  he 
was  not  reapoDsible,  because  there  waa  no 
partnership  liability,  it  would  aeem  to  be 
doing:  a  vain  thing- to  set  aside  the  decree, 
because  it  has  since  been  ascertained  that 
another  partner  was  dead.  If  alive,  the  de- 
cree discharged  him  ;  and  if  his  representa- 
tives do  not  claim  to  be  made  parties  with  a 
view  to  a  proportion  of  the  costs,  the  appel- 
lee caunot  complain. 
The  motion  is  overruled. 


•Plggv,  Cordar. 

Uarcb.  IB4I.  RIctimoDd. 
(AbseDt.  Stahahd.*  J.) 

iM  Ara  Saffident  OblKtloai 
loDBcnafor.— Upouablll  by  aso'n-lD-law  f or  Bpc- 
ciac  execallon  of  an  Mrreemenl  or  promise  of  a 
mottle r-ln- law.  bronsbt  asalQHl  her  executor. 
lesalee  and  devisee,  after  ber  deatli :  If  tbe  terniB 
of  Cbe  aeceementarc  uncertain— or.  IfU  appear 
probable,  tbat  the  promlae  was  made  to  or  for  the 
beuefltof  tbe  dauEbler.  and  not  Che  sod -In -law— 
or.  If  the  plaintiff  have  delayed  for  an  nnreaaon- 
abletlmetoasserchtscUlmlo  sped  Be  execution 
—or  If  such  a  chaoBe  of  clrcamstances  has  oc- 
curred, tbat  the  oblect  of  the  motherln-law  In 
maklDK  the  promise,  cauuot  be  accomplished  by 
apeclOc  execatlou  ;  any  of  these  coaslderatlons 
would  be  a  BDfDdent  objection  to  a  decree  for 
specific  execution,  much  more,  all  combined. 

Sane— Same.— And  per  TtiCKBB.  P..  If  the  promise  of 
tbe  molher-in-law  do  not  appear  to  have  been 
intended  by  her  as  a  bludlnr  contract,  or  If  It 
be  unreasonable,  or  If  It  waa  founded  on  no  valu- 
able, or  on  Tery  Inadequate,  consideration : 
equity  OQKbt  not  to  decree  HpeclBc  ezecatlon,  but 
should  leave  the  party  to  his  remedy  at  law. 

Same-Vsrlanee  belwOM  PUsdlof  sod  Pnxtf.-Upoa  a 
bill  for  apecinc  execution  of  an  aBrcemenl.  the 
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agreement  alleged  In  tbe  bill  must  be  Droved  by 
tbe  evidence,  and  speclflc  execution  can  only  be 
decreed  of  the  same   asreement  ao  allesed  and 
proved:  It  la  error  to  direct  specific  execution  ot 
a  different  contract— per  Tockib,  P. 
Elizabeth,  the  widow  of  Hezehiah  Piggfr 
married  a  second  husband,  Adin  Gray,  who 
died  in  1816,  and  \ii  his   will  gave  his  whole 
estate,  real  and  personal,  to  his  wife  for  life, 
"th  power  to  dispose  of  one  moiety  thereof, 
her   death,   in   any   way   or   manner  she 
should  thinic  proper.     She  died   in  1827,   and 
by  her  will,  reciting  tbe  will  of  her  second 
husband,  and  the   power  thereby   giveu  her, 
to  dispose,  at  her  death,   of  a  moiety   of   his 
estate,  she  gave  and  disposed  of  the  moiety 
thereof  to  her  son,  the  appellant  Clement 
Pigg,  and  gave   him  the  whole  of  her  own 
estate,    and  appointed   him  her  execu- 
tor.   She  "had    many  grandchildren, 
the  descendants  of  the  two  other  sons. 
The  appellee  Corder  married  Anne  Pigg,  the 
ly  daughter  of  Mrs.    Gray,  by  her  first 
husband;  and  she  died  before  her  mother. 
In  1828,  Corder  exhibited  a  bill  in  the  supc- 
□r  court  of  chancery  of  Lynchburg,  against 
lement  Pigg  the  executor  and  sole  devisee 
and   legatee  of   Mrs.  Gray,   and  others   her 


'He  bad  been  coausel  In   tbe  cause. 

tSpedflc  PerfomsDca— Dlacntlonary  Cfasnetsr.- 
Every  bill  flled  In  a  court  of  equity  for  the  specific 
executloa  of  a  contract  In  relation  to  lands,  calls 
fortbe  exerclae  of  tbe  eitraordlnary  lorlBdicllon 
of  equity,  and  Is  au  application  to  the  sound  discre- 
tion of  the  courL  It  Is  not  a  case  requlrlDs  the 
Interpoaltlouof  the  conn  mf^Aito/uiljlla*.  but  rests 
In  tbe  discretion  of  tbe  conrt.  upon  all  the  clrcnm- 
stances.  This  rule  applies  as  well  when  the  cod- 
tract  aousht  to  be  enforced  la  by  parpi  and  there 
has  been  iiart  execution  as  to  contracts  In  wrlUns. 
West  Vlrslula  a  *  O.  L.  Co.  v.  Vlnal,  u  W.  Va.  aB6. 
clUuE  the  principal  case  :  Anthony  v,  Leftwlch.  t 
Rand.  US  :  WlUard  v.  Tayloe.  S  Wall  MB  ;  McComas 
V.  Easier.  11  Oratt.  IV. 

Tbe  principal   case  Is  cited 
Rockecharlle.  iva.  Dec  ESe. 

AsBM—RequUltes-Certalaty- Vsrlance.  —  In  order 
that  a  court  ot  equity  may  apeclfically  enforce 
;I  for  thesaleof  real  estate,  the  first  essential 


It  the 


ihallb 


.iTocal  In 


tent  proof  lobe  clear,  definite  and 
all  Its  terns.    Moreover,  the  contrai 

:  charged  In  the  bill.    The  principal 


V,  Horton.  S  W.  Va.  14:  Baldenbei 
Va.  m-.  Lllterall  v,  Jackson.  BO  Va.  AU:  Edlchal 
Bullion  Co.  V.  ColDmbla  Oold  Ulniue  Co..  SI  Va.  MS, 
IS  S.  E.  Rep.  100;  Rockecharlle 


•slbto.-Tbe  princl- 


laUafactlon.  If.  however,  the  default  of  the  plaln- 
iffsoesto  the  substance  of  the  aareement.  or  If 
things  which  be  Is  bound  t 


It  do.  0 


compel  bim  to  do.  equity  will  not  decree  specific 
executloD  In  his  favor. 

Lacbef.- To  the  point  that  unreasonable 
and  injurioasdelay  on  the  part  of  the  plaintiff  In 
filing  bis  bill  for  apectHc  performance,  may  pre- 
clude a  decree  In  hia  favor,  see  the  principal  case 
cited  In  Ford  v.  Euker.  M  Va.  7>,  9  S.  E.  Rep.  UO. 
The  priuclpal  case  Is  cited  In  McCae  v.  Ralston.  H 
Orat^  US, 

See  moDograpblc  not*  on  "loaches"  appended  to 
Peers  v.  Bamett.  II  OratL  410. 

Sane— Parol  OHt  of  LsimL-As  to  the  point  tbat  a 
child,  who  has  taken  possession  and  Improved 
laud  nnderaverbalglft,  may  demand  specific  pel> 
formance  In  equity  from  the  parent,  see  the  prlncl. 
palcase  cited  In  Frame  v.  Frame.  81  W.  Va.  170.  BS. 
E.  Rep.VOO;  Burkbolder  v.  Ludlsm.  10  Gratt.  V&. 
Id  the  latter  case  the  court  said  that  there  was 
the  principal  c 


filcl 


It  all 


:hthei 


ninS 


Carr.  BMnnt.  la 

But  In  Cox  V.  Cox.  M  QratL  112.  Juno*  Staplcs, 
delivering  the  opinion  of  the  court,  said:  "This 
court  has  repeatedly  expressed  Its  disapprobation 
of  thoae  pretended  contracts  based  upon  declara- 
tions by  parents  ot  Intentions  to  make  certain  ape. 
clBc  provision  for  children.  In  consideration  of 
supposed  services  rendered  or  sacrifices  made  by 
tbe  latter.  Such  promises  are  generally  made  In 
the  freedom  and  confidence  of  domestic  In  tercoonie. 
and  without  a  suspicion  that  they  constitute  legal 
obligations.  The  efforts  couk tan tly  made  to  enforce 
tbem  fully  vindicate  the  statute  of  frauds  and 
perjuries.  Reed's  heirs  v.  Vannorsdale  &  wife.  1 
LeIghMB;   PUiot.  Cordrr.MIMghm." 

See  the  principal  case  cited  In  foot-noU  to  ParriU 

Upon  the  general  subject  of  "Specific  Perfor- 
mance." see  monographic  i»t<  appended  to  Banna 
V.  Wilson.  SQratt.  Its. 
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faeira  at  law  and  next  of  kin ;  wherein  be 
alleged,  that  he  havinep  married  Anne  Pigg, 
the  only  daughter  of  Mrs.  Gray,  and  having 
with  hia  wife  and  family  removed  to  and  set- 
tled in  Kentucky,  where  he  waa  doing  well, 
Mrs,  Gray,  in  October  1816,  wrote  him  a  let- 
ter (which  had  been  loBt  or  mislaid,  but  ita 
contents  could  be  proved)  wherein  she  prom 
iaed  or  oflered,  that  if  he  would  sell  out  hit 
property  in  Kentucky,  remove  back  to  the 
county  of  Pittsylvania,  Virginia,  and  settle 
there  t>eside  her,  ahe  would  give  him,  Corder, 
and  his  family,  one  third  of  the  whole  estate 
which  ahe  at  her  death  would  have  a  right  tc 
dispose  of  ;  that  in  conaequence  of  tbis  as' 
surance,  Corder  sold  hia  property  in  Keu' 
tacky  at  a  sacrifice,  removed  with  hia  family 
back  to  Pittsylvania,  and  aettled  there  nea 
Mra.  Gray  ;  that  Mra.  Gray,  in  part  compll 
ancewith  her  promise,  laid  ofF  200  acres  o 
land  for  him,  built  a  house  upon  it,  and  put 
him  in  posseaaion  thereof,  but  did  not  make 
him  a  conveyance  of  the  aame ;  that  she  af- 
terwards brought  an  ejectment  againat  him 
for  the  land,  which  was  pending  at  her  death, 
and  was  still  pending.  That  shortly  before 
Corder  removed  from  Kentucky,  he  being  i: 
Virginia,  and  on  a  visit  to  hia  motber-in-lai 
Mra.  Gray,  she  gave  bim  a  female  slave 
named  Charity,  who  had  aince  had  two  male 
children  ;  that  Mrs.  Gray  intended  to  deliver 
bim  possession  of  the  woman  Charity,  when 
be  should'  return  with  hia  family  to  Pittsyl- 
vania, and  to  retain  till  then  the  poasesaion 
for  him  ;  but  that,  in  fact,  ahe  never  deliV' 
ered  the  poasession  of  the  alave  to  hint  ;  he 
had  demanded  the  slave  of  Mrs.  Gray, 
71  but  she  refused  "to  deliver  her,  and  re- 
tained the  possession  of  her  and  her 
increase  as  long  as  she  lived.  And  that  Mrs- 
Gray  died  many  years  after  these  transac- 
tions, and  by  her  will  gave  her  whole  estate, 
and  all  which  she  had  power  to  dispose  of  to 
her  son  Clement  Pigg,  and  appointed  him 
her  executor.  And  the  bill  prayed  specific 
execution  of  Mrs.  Gray's  alleged  promise  or 
contract  of  October  1816,  above  stated  ;  a  de- 
cree for  one  third  of  her  estate,  and  of  all  the 
property  ahe  had  a  right  to  dispose  of,  and  for 
the  alave  Charity  and  her  increase,  and  the 
profits  thereof  ;  and  general  relief. 

Clement  Pigg  (the  only  defendant  who  had 
any  interest  in  the  subject),  in  his  answer, 
controverted  the  facts  alleged  in  the  bil!, 
touching  the  promise  or  con  tract  of  Mrs.  Gray 
of  October  1816,  and  instated,  that,  even  if 
the  facts  were  true,  Corder  waa  not  now,  un- 
der the  circumstances,  entitled  to  the  relief 
heprayed;  that  hia  neglect  to  assert  bis  claim 
during  ao  many  years  while  Mra.  Gray  was 
living,  and  the  change  of  circumatances  (hia 
wife  being  now  dead),  were  decisive  objec- 
tions to  specific  execution  of  such  a  contract. 
And  he  relied  on  the  statute  of  limitations  as 
a  bar  to  the  claim  to  the  slave  Charity  and 
her  increase.  The  cause  was  transferred,  in 
1831,  to  the  circuit  superior  court  of  Pittsyl- 
vania. The  letter  of  Mrs.  Gray  of  October 
1S16  mentioned  in  the  bill,  not  being  pro- 
duced, nor  its  contents  satisfactorily  proved, 
the  court,  on  a  hearing  in  June  1832,  dis- 
miaaed  the  bill.  But  Corder,  having  after- 
wards found  that  letter,  filed  a  bill  of  review, 
by  leave  of  the  court,  exhibiting  the  letter ; 
and  the  controversy  was  renewed. 


cipal  and  the  only  written  evidence  of  the 
contract  alleged  in  the  bill,  was  a  letter  of 
Mrs.  Gray,  dated  the  19th  October  1816,  ad- 
dressed "  to  Shadrach  Corder  and  Nancy  his 

wife,"  in  the  following  words : 
72  *"  Honored  son  and  daughter— I  am 

glad  to  embrace  the  opportunity  of  writ- 
ing a  few  lines  to  yon,  to  let  you  know  that 
we  are  all  well  at  present,  thanks  be  to  God 
for  hia  blessEnga  ;  hoping  that  you  are  enjoy- 
ing the  same  atate  of  health.  Dear  daughter, 
I  want  to  inform  you,  that  when  Mr.  Corder 
was  in  here  last  summer  after  the  negro  girl 
Charity  that  I  give  her,  that  he  and  I  made  a 
bargain  for  him  and  bis  family  to  remove 
back  from  the  atate  of  Kentucky.  I  have 
promised  him,  that  if  you  did  move  back  here, 
that  I  would  give  you  200  acres  of  land,  and 
have  a  house  built  on  it,  and  thethird  part  of 
all  my  estate,  aa  my  buaband  has  died,  and 
has  left  me  one  half  of  the  estate  to  do  with 
as  I  think  proper.  I  am  to  give  Mr.  Corder 
all  my  hands  and  plantation,  with  two  mills, 
as  long  as  I  live  ;  and  all  he  can  make  over 
and  above  supporting  the  family,  is  to  t>e  bis 
own.  Also,  my  dear  daughter,  I  don't  want 
you  to  regard  your  property  you  have  gath- 
ered in  that  part  of  the  world — but  I  would 
part  with  it  on  the  best  terms  I  could,  and 
move  in  here— I  have  a  plenty,  and  you  shall 
have  it ;  and  my  house  ahall  be  your  homeas 
long  as  yon  live.  Still  I  want  you  to  build 
on  your  own  land  that  I  have  given  yon. 
Will  write  you  another  letter  in  full  in  a  abort 
time.  No  more  at  present,  but  still  remains 
your  loving  mother  till  death.  (Signed) 
Elizabeth  Gray."* 

This  letter  was  written  for  Mrs.  Gray  by 
one  Hutch  in  gs,  by  whose  deposition  it  was 
identified  ;  and  hedeposed  that  it  was  written 
at,  and  agreeably  to,  her  request.  It  was 
proved,  that  she  was  extremely  illiterate. 
Another  witness,  named  Lovell,  deposed, 
that  Corder,  not  long  after  the  date  of  the 
above  letter,  shewed  him  two  letters  from 
Mrs.  Gray  ;  one  of  which  (now  said  to  be  lost) 
purported  to  explain  her  views  more 
fully  than  the  "letter  of  the  19th  Octo- 
ber 1816.  That  other  letter  was  never 
produced,  nor  did  Corder  give  any  account  of 
",  except  that  he  said  it  had  been  lost. 

The  deposition  of  aeveral  witnesses,  exam- 
ined on  behalf  of  Corder,  were  filed,  to  prove 
declarations  of  Mrs.  Gray,  sometimes  in  Cor- 
der's  presence,  sometimes  when  he  waa  ab- 
sent.    These  declarations   of  Mrs.  Gray,  as 
stated  by  the  several  witnesaea,  were  some- 
what variant  from  each  other  :  they,  however, 
amounted  to  this,  that  Mrs.  Gray  admitted, 
that    she  had  written  the  letter  of  the  19th 
October  1816  to  Corder   and  his  wife  ;  that 
she  had  induced  Corder  to  sell  off  bis  property 
in  Kentucky,  and  come  back  with  his  family 
Pittsylvania,  by  promising  that  she  would 
ve  him   possession  of  her  plantation   and 
ives,  and  put  the  whole  under  his  manage- 
ment,   and    let    him    take    to  his   own    use 
whatever  he  could    make  over    and  above 
:    support  of   his   and    her    family  ;    that 
was   her   intention    to   give    Corder    and 
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his  wife  one  third  of  her  estate,  but  so  i  too  much  of  her  monej'  already.  That  Mrs. 
to  give  it  that  Corder  should  not  have  I  Gray  also  desired  Corder  to  tell  his  wife,  not 
right  in  it   (for  fear  that  if  she  gave  him    to  regard  disposing  of  her   property,  but 


such  right,  be  might  sell  it,  and  go  oS  to  the 
west  again),  and  yet  he  should  enjoy  the  use 
of  it  during  his  life  ;  that  she  intended  to  lay 
off  200  acres  of  land,  and  to  aid  Corder  in 
building  a  bonae  upon  it,  but  she  did  not  in- 
tend to  vest  the  right  in  Corder,  "  so  that  he 
could  make  way  with  it,"  but  he  should  have 
his  lifetime  in  it,  and  at  the  death  of  Corder 
and  his  wife,  she  intended  to  give  it  to  their 
aon  Francis  Corder. 

It  was  proved,  that  Corder  and  his  wife  left 
Kentucky,  and  returned  to  Mrs.  Gray's  house, 
in  January  1817,  and  lived  for  atKiut  a  year 
with  her;  thatsfae  at  first  put  all  her  property 
into  Corder's  hands,  and  gave  him  the  entire 
managementof  it,  and  Corder  made  one  crop  i 
that,  in  the  mean  time,  Urs.  Gray  had  200 
acres  of  land  laid  oS,  and  aided  Corder  in 
building  a  house  upon  it ;  that  after  the  ex- 
piration of  about  a  year,  Corder  and  Mrs. 
Gray  disagreed  ;  and  then  he  and  his 
74  family  "removed  from  Mrs.  Gray's 
house  to  the  house  which  had  l>een  built 
on  the  200  acres  of  land  that  had  been  laid  o£F 
for  them,  and  Corder  occupied  that  house  and 
enjoyed  the  use  of  the  200  acres  of  land  till 
faiK  wife  died  ;  after  which  Mrs.  Gray  brought 
an  ejectment  for  the  land,  which  was  pend- 
ing when  she  died,  and  still  pending  when 
Corder  brought  this  suit. 

It  was  proved,  that  a  conveyance  of  the 
200  acres  of  land  had  been  prepared  to  be 
ezceuted  by  Mrs.  Gray,  but  she  said  "she 
had  willed  it"  to  Corder  and  his  wife  "in  the 
same  way,  and  it  was  not  necessary  to  sign 
the  deed." 

This  200  acres  of  land  was  about  one  half 
of  the  land  of  Mrs.  Gray's  second  husband 
Adin  Gray,  of  which  by  his  will  she  was 
authorized  to  dispose  of  a  moiety  in  fee. 

All  the  property  which  Corder  had 
Kentucky,  consisted  of  two  wagons  and 
teams,  about  thirty  heads  of  cattle,  and  a 
stock  of  hogs.  He  retained  one  wagon  and 
team,  with  which  he  removed  his  family  to 
Virginia;  the  other  wagon  and  team,  and 
his  stock  of  cattle  and  hogs,  he  sold  in  Ken- 
tucky, but  there  was  no  proof  that  he  sold 
them  at  less  than  their  value. 

A   witness  named  Sally  Owen,   examined 
for  the  defendant,  deposes,  that  she 
present  at  a  conversation  between  the  p1^ 
tiff  Corder  and  Mrs.  Gray,  when  he   was 
her  house  on  a  visit  previous  to  his   removal 
from    Kentucky :  in   which    Mrs.   Gray   told 
Corder  to  tell  his  wife  (her  daughter),  that 
Mr.  Gray  her  deceased  husband  had  given  her 
his  whole   estate   during   her   life,    and   one 
half  of  it  to  dispose  of  as  she  pleased  at  her 
death ;  and  that  if  she  (the  daughter)  would 
move  back  to  Pittsylvania,  her  (Mrs.  Graj 
house  should  be  her  home;  that'she   would 
employ  him  (Corder)  as  her  overseer,  and  all 
atiove  the  support  of  her  family  should  be 
his  as  long  as  they  could  agree,  and  if  they 
could   not   agree,  she  would  build  her 
75        (the  daughter)  a  house  on  *some  part 
of  her  (Mrs.  Gray's)  land,  so  that  she 
should  have   a   home  during   her   life  ;  and 
that  she  intended  to  give  her   (the  daughter) 
one  third  part  of  her  estate  for  her  and  her 
heirs,  but  that  Corder  himself  should  not  be 
one  dollar  the  better  thereby,  aa  he  had  spent 


as  light  as  possible,  as  she  (Mrs.  Gray) 
had  a  plenty  here,  and  would  furnish  her. 

It  appeared  in  proof,  that  Mrs.  Gray  had 
lent  Corder  450  dollars  to  pay  a  debt  he  owed, 
for  which  he  promised  her  security ;  that 
she  afterwards  demanded  (he  money,  and 
brought  a  suit  for  it,  and  that  this  claim  was 
adjusted  between  them  by  arbitration. 

It  appeared,  that  Corder  had  children  by 
his  wife ;  but  whether  those  children  or  any 
of  them  survived  her,  did  not  appear.. 

With  regard  to  the  woman  slave  Charity, 
it  was  proved,  that  Mrs  Gray  admitted,  at 
the  time  of  Corder's  visit  to  her  previous  to 
his  removal  from  Kentucky,  that  she  had 
given  him,  or  given  his  wife,  the  woman 
Charity,  and  told  him  he  was  at  liberty  to 
take  her  to  the  west  with  him  ;  but  she  said, 
that  as  he  had  concluded  to  return  and  settle 
n  Pittsylvania,  it  was  unnecessary  to  incur 
the  expense  of  carrying  her  to  Kentucky  ; 
and,  therefore,  he  did  not  take  her  away. 
But  possession  of  this  slave  was  never,  at 
any  time,  actually  delivered  to  Corder  or  to 
his  wife;  on  the  contrary,  Mrs.  Gray  re- 
tained the  possession,  without  interruption 
and  without  any  claim  set  up  by  Corder. 
The  woman  Charity  had  two  male  children 
after  the  alleged  gift  to  Corder,  one  of  whom 
was  sold  by  Mrs.  Gray  in  her  lifetime  ;  of 
Charity,  and  her  other  child,  Mrs.  Gray  held 
possession  as  long  as  she  lived,  and  died  in 
possession,  and  they  came  to  the  hands  of 
the  defendant  as  executor  and  legatee  of  his 
mother.  The  defendant  had  sold  Charity, 
but  still  held  one  of  her  children. 

■On  the  hearing  in  1837,   the   circuit 

superior  court  decreed,  that  the  defend- 

should  convey  to  Corder  for  his  life,  the 

■cresof  land  above  mentioned,  and  should 

deliver  to  him  the  child  of  Charity  which  he 

yet  held,  and  render  an  account  of  the  prices 

for  which  the  woman  Charity  and   her  other 

child   had   been   sold,  and   the  dates  of  the 

sales  thereof. 

Pigg  applied  to   this   court   for  an   appeal 
from  the  decree  ;  which  was  allowed. 
Leigh,  for  the  appellant. 
R.  C.  Stanard,  for  the  appellee. 
ALLEN,    J.      I  am  of  opinion,  that    the 
decree  in  this  case  should  be  reversed  and  the 
bill  dismissed. 

It  is  an  application  for  the  specific  execu- 
tion of  a  contract  alleged  to  have  been  made 
with  the  appellee,  or  with  him  and  his  wife, 
by  his  mother-in-law  Mrs.  Gray.  Judge 
Carr,  in  Anthony  v.  Leftwich,  3  Kand.  245, 
says,  "  Every  bill  calling  for  the  eiercise  of 
this  extraordinary  jurisdiction  of  equity,  is 
an  application  to  the  sound  discretion  of  the 
court.  It  is  not  a  case  requiring  the  inter- 
position of  the  court  ex  debito  justitse,  but 
rests  in  their  discretion,  upon  all  the  circum- 
stances." And  among  the  objectipna  which 
he  enumerates  to  the  interference  of  the 
court,  were,  1.  the  uncertainty  of  the  agree- 
ment ;  and  2.  the  time  suffered  to  elapse  be- 
fore the  filing  of  the  bill.  Both  apply  with 
great  force  in  this  case.  To  which  may  be 
added  the  complete  change  of  circumstances 
in  the  situation  of  the  parties  liefore  the  bill 
was  filed. 
The  agreement  relied  on  is  contained  in  a 
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letter  from  Mrs.  Graj  to  the  appellee  and  hia 
wife,  dated  the  19th  October  1816.  It  was 
not  written  by  Mrs,  Gray,  who  was  an  illiter- 
ate woman,  and,  upon  Us  face,  U  manifestly 
the  production  of  a  moat  unskillful  drafts- 
man.    The  witness  Hutchings  deposes. 

77  that  he  wrote  it  in  pursuance  "of  the  in- 
structions of  Mrs.  Gray  ;  but  it  is  very 

doubtful,  whether  a  writing-  drawn  up  by  t 
so  unaccustomed  to  write,  could  be  relied 
as  expressing  her  real  intentions.  It 
proved  by  the  witness  Lovell,  that  not  long 
after  the  date  of  this  letter,  the  appellee 
shewed  him  two  letters  from  Mrs.  Gray, 
of  which  (said  to  be  lost)  purported  to  l 
the  views  of  Mrs.  Gray  more  fully  than  the 
letter  filed.  Another  witness,  Sally  Owens, 
proves,  that  she  was  present  at  a  conversa- 
tion between  the  appellee  and  Mrs.  Gray, 
when  he  was  in  Virginia,  on  a  visit  from 
Kentucky,  the  time  when  the  agreement  was 
made,  which  is  referred  to  in  the  tetter  of  the 
19th  October  1S16.  In  this  conversation,  Mrs. 
Gray  told  the  appellee  to  inform  her  daughter, 
irhat  she  intended  to  do  for  her  if  they  re- 
turned, but  added,  that  the  appellee  should 
not  himself  l>e  one  dollar  the  better  thereby, 
as  he  bad  spent  too  much  of  her  money  al- 
ready. From  this  evidence,  it  appears  the 
plaintiff  was  in  possession  of  another  letter, 
which  be  has  not  produced,  and  which,  ac- 
cording to  the  evidence  of  Lovell,  set  out  the 
agreement  more  fully  than  the  letter  he  has 
produced  ;  but  what  that  agreement  was  we 
know  not.  And  the  evidence  of  Owens,  con- 
firmed by  the  whole  current  of  the  proofs, 
even  by  the  letter  of  the  19th  October  1S16, 
phews,  that  the  daughter  was  the  object  of 
the  mother's  bounty :  it  was  for  her  she  in- 
tended to  provide  ;  and  she  did  not  contem' 
plate  any  provision  for  the  appellee  distinct 
from  her.  It  was  contended  in  argument, 
that  the  letter  contained  either  a  promise  to 
give  the  land  to  the  husband,  or  to  the  hus- 
band and  wife.  I  think  the  promise  was  in- 
tended for  the  wife  alone,  especially  when 
the  letter  is  taken  in  connection  with  the 
other  proofs  in  the  case.  But  the  nc 
tainty  which  rests  upon  the  character  of  the 
promise,  is  of  itself  a  strong  objection  to  the 
relief  prayed  ;  and  this  uncertainty,  taken  ii 
connection  with  the  circumstances,  that  the 
letter  was  not   written  by   Mrs.   Gray, 

78  but  by  another  "person  who  may  have 
misapprehended   her   views,   and  that 

another  letter  was  written  stating  the  terms 
of  the  contractmore  fully,  and  perhaps  differ- 
ently, which  letter  is  not  produced,  fnrnishes 
to  my  mind  an  insurmountable  obstacle  to 
the  exercise  of  the  jurisdiction  of  a  court  of 
equity  decreeing  a  specific  execution. 

Then,  as  to  the  time  ;  the  letter  is  dated  In 
October  1816.  The  appellee  returned  to  Vir- 
ginia in  January  1817.  He  remained  with 
Mrs  Gray  that  year ;  they  quarrelled  and 
separated;  controversies  arose  Iwtween 
them  ;  a  sjiit  was  instituted  against  him  by 
Mrs.  Gray,  for  a  large  sum  she  had  lent  him, 
which  was  settled  by  arbitration.  All  thie 
occurred  many  years  l>efore  Mrs.  Gray's 
death;  and  this  suit  was  not  commenced 
until  November  1828.  There  was  no  reason 
for  such  long  delay.  "It  is  laid  down  gener- 
ally," says  Judge  Carr,  (In  Anthony  v.  Left- 
wich)  "that  he  who  comes  for  a  specific 
execution,  must  not  sleep  on  his  case,  but 


come  recently.  Time  is  pretty  certain  to 
operate  a  change  in  the  circumatancea  of 
the  parties,  and  the  situation  of  the  subject 
matter  of  the  contract.  It  destroys  evi- 
dence ;  it  cuts  off  the  parties  to  the  transac- 
tion ;  and  their  successors  know  n6t  how  to 
explain  what  they  might  have  made  per- 
fectly clear."  All  this  has  occurred  in  the 
present  instance.  Mrs.  Gray  is  dead  :  her 
daughter,  the  object  of  her  solicitude,  is 
dead  1  evidence  which  is  shevn  to  have  once 
existed  is  lost,  or  perhaps  withheld  ;  and  the 
property  has  been  disposed  of  to  another. 
There  coutd  have  been  no  considerations  of 
good  will  or  friendship,  which  restrained  the 
appellee  from  asserting  his  rights  at  an 
earlier  period,  for  they  had  differed  and  were 
at  law.  Such  gross  negligence,  if  tber« 
were  no  other  objection,  should  prevent  the 
interference  of  a  court  of  equity. 

And  in  the  last  place,  there  has  been  an 
entire  change  in  the  circumstances  of  the 
parties-  Mrs.  Corder  is  dead.  Mrs.  Gray'a 
promise  was  made  to  provide  her  with 
79  a  •home.  The  evidence  shews  she  did 
not  contemplate  any  permanent  provi- 
sion for  the  appellee,  except  so  far  as  he 
might  be  benefited  by  the  provision  for  bis 
wife.  To  permit  him  now  to  assert  the  con- 
tiact,  would,  under  the  chane-ed  condition  of 
the  parties,  violate  the  intention  of  the  party 
by  whom  the  promise  was  made. 

As  to  the  slave  Charity  and  her  increase  : 
there  are  two  objections  to  the  relief  granted, 
either  of  which  is  decisive.  To  constitute  a 
valid  parol  gift  of  slave  property,  there  must 
be  a  delivery.  Here  no  delivery  was  made ; 
the  slave  never  left  the  possession  of  the 
donor.  It  was  nothing  but  a  promise  to  give, 
and  being  without  consideration  never  could 
be  enforced.  In  the  second  place,  if  there 
had  been  a  delivery,  the  slave  was  instantly 
returned  and  continued  in  possession  of  Mrs. 
Gray  until  her  death;  and  though  the  bill 
avers  a  demand,  and  her  refusal  to  give  her 
up,  no  suit  was  brought  for  more  than  ten 
years  after  the  alleged  gift.  In  the  mean 
time,  Mrs  Gray  sold  one  of  the  slaves,  and 
she  died  in  possession  of  the  other  two.  If 
the  appellee  ever  had  a  claim,  it  is  barred 
by  the  statute  of  limitations,  which  is  relied 
on  the  answer. 

CABELL  and  BROOKE,  J.,  concurred. 

TUCKER,  P.  Whether  the  evidence  in 
this  record  establishes  any  claim  against  the 
appellant  or  not,  it  is  apparent,  that,  upon 


testimony  goes  to  prove  another,  and  the 
decree  is  for  a  third.  The  bill  alleges  a 
promise  to  give  one  third  of  the  estate  which 
Mrs.  Gray  had  a  right  to  dispose  of,  to  the 
plaintiff,  Corder  ;  the  letter  produced  as  evi- 
dence of  the  contract,  goes  to  prove,  that 
Mrs.  Gray  had  promised  not  one  third  of  her 
estate,  but  200  acres  of  land  definitively,  and 
this  was  to  be  given  not  to  Corder  himself 
but  to  his  wife ;  and  the  decree  ia  for  a 
life  estate  *to  Corder  in  the  200  acres 
of  land.  These  discrepancies  are  fatal 
le  case,  unless  we  discard  at  once  those 
principles  which  require  the  proofs  to  cor- 
respond with  the  demand,  and  the  relief 
afforded  to  be  consistent  with  both.  If,  then. 
there  were  nothing  more  in  the  case,  I  should 
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be  of  opinion  to  reverse  the  decree  and  dis- 
miss the  plaintifT'a  bill. 

But  the  objections  to  his  case  are  jet  more 
radical.  Whether  we  con  side:'  the  paper 
called  the  contract,  or  its  reasonableness,  or 
the  consideration  of  it,  or  the  performance 
on  his  part  by  Corder,  or  his  delay  in  assert- 
infc  his  rights,  or  the  evidence  afforded  hy 
that  delay  of  abandonment,  we  must  come 
to  the  conclusion,  that  this  i«  no  case  for 
apecific  execution. 

With  respect  to  the  letter  Itself,  which  Is 
introduced  by  the  bill  of  review,  and  which 
aupersedes  all  the  oral  testimony  as  to  the 
contract,  I  am  of  opinion,  that  it  ought  not 
to  be  taken  to  be,  in  Itself,  a  contract  binding 
Mrs.  Gray.  I  have  always  thought,  that  the 
loose  dicta  of  some  of  the  judges  in  Rowton 
V.  Rowton,  1  Hen.  &  Munf.  91,  nere  calcu- 
lated to  give  rise  to  claims  on  the  part  of 
children  and  sons-in-law,  to  conveyances, 
upon  pretended  contracts,  sustained  by  evi- 
dence of  loose  family  conversations  or 
correspondence,  and  of  abandonment  of 
imaginary  profits  in  consideration  of  ttie 
promise  of  a  title  to  real  estate.  I  have 
always  thought  there  was  much  good  sense 
in  the  remark  of  Chancellor  Kent,  "  that  it 
would  be  injurious  to  that  freedom  of  inter- 
course, and  to  the  operation  of  those  kind  and 
generous  affections  which  ought  to  be  cher- 
wbed  in  the  circle  of  domestic  connections, 
to  deduce  a  trust  from  loose  and  general 
cxpresaions  in  a  confidential  correepondeiice, 
between  one  member  of  a  family  and  another, 
and  to  give  them  the  force  of  legal  obliga- 
tions." 5  Johns.  13.  What  parent  could 
address  a  letter  to  his  child  in  the  free  and 
unreserved  language  of  affection,  if  he  is 
to  be  trepanned  into  a  contract  by  every 
expression  of  favorable  intentions 
81  "towards  his  offspring  7  What  parent, 
in  the  use  of  such  expressions,  means 
anything  more,  than  to  indicate  that.  In  the 
exercise  of  hia  own  free  will— in  the  fulfil' 
ment  ex  mero  motu  of  his  parental  obliga- 
tions to  provide  for  his  child — it  is  his  purpose 
to  make  a  particular  provision.  What  pa- 
rent, by  such  language,  conceives  himself 
tied  down  by  an  obligatory  contract, 
which  he  has  received  not  a  stiver,  merely 
upon  the  pretence  that  his  son  has  given  up 
aome  scheme  of  fancied  profit  to  gratify 
father's  wishes  7  The  natural  interpretatii 
of  all  such  transactions  is  the  reverse  of  this. 
If  I  were  even  to  propose  distinctly  to  t 
aon-in-law,  that  if  he  would  leave  the  ph 
in  which  he  resides  and  settle  my  daughter 
near  me,  I  would  give  her  a  particular  estate, 
it  might,  nevertheless,  admit  of  doubt, 
whether  without  some  definitive  arrange- 
ment, the  parties  would  have  an  obligatory 
claim  upon  me,  or  must  look  altogether  to 
the  exercise  of  my  untrammelled  discretion 
in  the  bestowal  of  this  gratuity.  The  1. 
would  be  the  fair  inference,  at  least  where 
instead  of  asserting  their  rights  in  my  life- 
time they  lie  by  till  my  death,  depending 
upon  my  voluntary  act,  and  setting  up  no 
pretence  to  bind  me  until  the  grave  has 
closed  upon  me  and  on  their  hopes.  It  is 
then  too  late  to  demand  from  my  justice  what 
la  my  lifetime  they  had  looked  to  only  from 
my  affection  and  murificence.  Theordinary 
principles  which  require  promptness  in  the 
assertion  of  the  right  to  apecific  performance. 


apply  with  peculiar  force,  where  no  consid- 
eration is  given,  and  where  from  that  cir- 
cumstance there  is  always  reason  to  doubt, 
whether  there  was  any  intention  In  the 
parent  to  bind  himself  irrevocably  by  con- 
tract. 

In  the  present  case,  indeed,  there  are 
strong  expressions  which  have  t>eea  relied 
on  to  prove  there  was  a  contract.  Mrs. 
Gray  says,  that  Corder  and  herself  made 
"a  bargain."  But.  besides  that  this  form 
of  this  expression,  in  familiar  use,  docs 
not  always  mean  a  technical  contract, 
•it  would  l>e  going  far  indeed,  to  take 
this  most  inartificial  letter,  of  a  woman 
who  could  not  write,  written  by  a  scribe 
who  could  not  spell,  and  the  terms  of  which 
not  defined,  to  l>e  a  contract  binding  her 
absolutely,  without  consideration  save  love 
and  affection,  to  convey  the  whole  of  the 
land  she  had  to  dispose  of,  to  her  daughter, 
when  Bhe  had  three  sons,  or  their  descend- 
,  to  provide  for.  Add  to  this,  that  in 
the  bill  itself,  and  in  the  evidence  of 
3US  witnesses,  it  is  stated,  that  Mrs. 
Gray  was  to  convey  one  third  only  of 
what  her  second  husband  left  her,  and  not 
the  200  acres  (which  was  all  the  land  in 
which  she  had  a  fee  under  his  will);  and  we 
may  well  question,  whether  this  paper  con- 
tains the  true  understanding  of  the  parties. 
But  every  doubt  is  removed,  when  we  sec 
that  she  promises  "to  write  another  letter 
in  full  in  a  short  time,"  and  when  we  find 
that  she  did  write  another  letter,  which 
explained  her  views  more  fully,  and  which 
the  plaintiff  has  not  produced.  Whether  he 
has  suppressed  it,  or  has  not  taken  care  of  it, 
because  he  looked  upon  neither  of  the  letters 
as  of  any  importance,  it  is  not  necessary  to 
enquire.  On  the  ground,  therefore,  that  it 
does  not  satisfacterily  appear  that  this  let- 
does  contain  the  real  contract  of  the  par- 
.„j,  if  any,  and  that  it  is  of  itself  doubtful 
and  uncertain,  I  should  be  clearly  of  opinion 
deny  the  relief  asked  by  the  bill,  or  that 
given  by  the  decree. 

There  are,  however,  other  vital  objections 
_j  the  plaintiff's  case.  What  was  the  con- 
sideration of  this  pretended  contract  ?  There 
none  moving  to  her,  except  affection 
for  her  child;  and  it  is  therefore  attempted 
to  supply  the  want  of  it,  by  his  pretended 
losses  and  sacrifices  in  the  sale  of  his  prop- 
erty in  Kentucky.  His  property  consisted 
of  little  more  than  two  wagons  and  two 
teams ;  and  there  is  no  proof  that  these  were 
sacrificed.  What  adequate  consideration 
then  was  there  for  the  conveyance  of  a 
tract  of  200  acres  of  land  and  other 
83  'property  ?  It  is  said  he  sacrified  his 
prospects.  What  those  prospects  were, 
does  not  appear.  From  his  past  successes, 
they  could  not  have  been  very  flattering. 
But  be  this  as  it  may,  a  decree  for  specific 
performance,  being  a  matter  of  discretion, 
a  court  of  equity  will  never  make  it,  where 
the  consideration  is  inadequate,  but  will 
leave  the  party  to  his  action  for  damages  for 
the  breach  of  the  contract.  And  this  is  the 
more  proper,  where  the  contract  was  in  its 
origin  unreasonable,  where  the  lapse  of  time 
and  change  of  circumstances  have  rendered 
it  more  so,  where  the  evidence  of  perform- 
ance on  his  part  by  the  plaintiff  is  at  least 
unsatisfactoi7,  and  the  presumption  of   his 
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abandonment  of  title,  if  he  ever  imag-ined 
he  had  anj,  ia  well  nigh  conclusive.  Was 
it  reasoDable,  in  the  first  instance,  that  Mra. 
Gray  should  hare  promised  to  give  to  her 
daughter  and  son-in-lam,  the  whole  of  her 
disposable  lands,  when  she  had  bods  and 
grandchildren  having  equal  claims  upon 
her  affections  1  Was  it  reasonable,  that  she 
should  l>e  compelled  to  do  so  for  the  imagi- 
nary sacrifices  made  by  her  son-in-law  in  his 
property  and  his  prospects?  and  this  too, 
without  any  security  provided  by  the  con- 
tract, that  as  soon  as  he  bad  got  the  title  he 
would  not  sell  the  property  and  m' 
again  to  the  west  ?  Was  it  reason 
enforce  the  contract  in  favour  of  Corder 
when  the  main  objects  of  Mrs.  Graj,  the  de- 
sire, namely,  of  her  daughter's  society,  and 
of  his  services  in  her  family,  were  frustrated 
by  the  quarrel  between  them  in  a  few 
months,  arising  as  it  seems  to  me  from  his 
own  misconduct?  And  would  it  now  b( 
reasonable,  after  the  death  of  Mrs.  Gray, 
and  of  her  daughter,  and  .the  laches  of  the 
plaintiff,  to  assert  his  claims  until  te: 
twelve  years  had  elapsed,  and  the  other 
trading  party  was  in  her  grave  7  I  think 
not,  and  have  no  hesitation  in  saying  that 
as  to  the  land,  the  decree  should  be  reversed 

and  the  bill  dismissed. 
84  *I  am  also  of  the  same  opinion 

the  slaves,  for  the  reasons    so    well 
presented  by  my  brother  Allen  in   his 
of  the  plaintiff's  pretensions. 

Decree  reversed,  and  bill  dismissed. 


Mai 


'.  Farm*rs  Bank  at  Petersburg. 


Marc 


,  1841. 


(Alneat  Cabeli. 
BruKli  Banks— How  Sued— Constractlon  ol  Ststute.t— 

Upon  the  conHlructloa  of  the  statute  of  March  19. 

IBK.  "aathorizlDe  suits  aralnsc  branches  of  baaka 

Id  this  cmnmoDirealtb:"  HBLD, 

malDtalned  asalnal  tbe  presiaeot  aod  directors 

of  tlie  brancli;  ttie  salt   must  still  be  broaEht 

asalDst  tbe  principal  bank  by  Its 
5aBe—$Me— "Prestdeat  and  Olreclvra' 

(■lU.— AEd  where  a  Bult  ia  broQgbt  against  the 


■Stahard.  J.,  bad  been  conusel  la  tbe  cause. 

t-f=armerj'  Bank  sf  Vlrx<aU'--SDlt  by  That  Nbim- 
OblBCtloB  on  AppMl.-lt  was  held  In  Farmers'  Bank 
V.  Willis,  T  W.  Va.  f&.  GS.  cItlDK  the  principal  cast, 
that  when  ■"The  Farmers'  Bank  of  VirelDla,"  by 
thatname.  brouiht  suit,  and  the  defendants  made 
DO  objection,  OQ  that  account,  bat  pleaded  lobar, 
and  aereed  the  facts.  usIqe  that  name,  and  the 
"presldeal.  directors  and  company  of  [he  Farmers' 
Bank  of  Vlrainla,"  Indiscriminately,  as  the  name 
of  Che  same  corporation,  and  SQbmltted  the  case  to 
the  coart,  which  rave  Judsmeot  In  favor  of  tbe 
bank;  the  defendanta,  who  appealed,  cannot.  In 
the  appellate  conrL  oblecl  sacceaafnlly  to  the  name 
In  which  the  suit  was  broushL 

CorjioratlDds— MD5t  Snc  and  Ba  Snail  In  Corporale 
NaDo.— The  principal  case  Is  cited  In  Stewart  v. 
ThoratoD,  li  Va.  217.  to  the  point  that  a  corporation 

principal  case  is  cited  In  1  Va.  Law  Ree.  MS.    See 

moDoeraphic    nod  on    "Corporatloas    (Private)" 
appended  to  Slanebter  v.  Commonwealth.  IS  G-ratt. 


If  ,lM>lailj.— See 


NoCausc  of  Action  Aileged-S(al 

/oo(-iio(«toBoyle«v,  Overby.  llQralt.  SK.    Tbe  prin 
clpal  case  la  cited    witb   approval  I 


president  and  directors  of  a  branch  bank,  this  Is 
not  a  mere  misnomer,  wblcb  mnst  be  pleaded  Id 
abatement,  but  is  a  bar  to  ao)'  recover]':  and 
thouEb  a  verdict  be  foanded  apon  the  Ecneral 
Issue  pleaded,  tbe  error  Is  not  cared  by  tbe 
atatute  of  Jeofails. 
Sane— Sasia-SaaM— Coat*.— Ia  such  case,  however. 
the  defendants  cannot  bave  Jndrment  for  costs; 
for  they  can  ao  more  bave  Jademeut  asalnst  tbe 
pialDtlH.  than  he    can   have  Jadsmeat  asalust 

The  Farmers  Bank  of  Virginia  is  a  l>ody 
corporate,  chartered  by  act  of  assembly,  by 
the  name  and  style  of  "  The  President,  Di- 
rectors and  Company  of  the  Farmers  bank  of 
Virginia."  And  the  bank  is  authorized  and 
required  by  its  charter,  to  establish,  and  has 
in  fact  established,  offices  of  discount  and 
deposit  at  several  places,  and  among  others 
at  Petersburg.  Tliese  offices,  or  (as  they  are 
commonly  called)  branches  of  the  bank,  are 

each  under  the  management  of  a  presi- 
85      dent  and  directors  'appointed    by  the 

stockholders  in  pursuance  of  the  charter 
of  the  l>ank.  But  the  president  "and  directors 
of  the  respective  offices  or  branches  have 
never  themselves  been  incorporated  by  such 
names,  as  independent  bodies :  they  are  only 
officers  of  the  Farmers  bank. 

Mason  brought  an  action  of  assumpsit  in 
the  circuit  superior  court  of  Petersburg,  to 
recover  a  large  sum  of  money,  which  be 
claimed  as  having  been  deposited  by  him  in 
the  Petersburtr  office.  The  process  wa» 
served  on  the  president  of  that  office.  And 
the  first  count  of  his  declaration  was  in  these 
words :  "Peyton  Mason  complains  of  the 
president,  directors  and  company  of  the  of- 
fice of  discount  and  deposit  of  the  Farmers 
bank  at  Petersburg,  in  custody  Ac.  of  a  plea 
of  trespass  on  the  case  ;  For  that  whereas, 
heretofore,  to  wit,  on  the  12th  day  of  Fet>- 
ruary  1812,  the  g'eneral  assembly  of  Virginia 
passed  a  law  and  granted  a  charter,  incor- 
porating a  company  under  the  style  and 
denomination  of  The  Farmers  Bank  of  Vir- 
ginia, to  be  under  the  control  of  a  president, 
directors  and  company,  and  among  other 
things  it  was  enacted  and  ordained  that 
there  should  be  established  in  the  town  of 
Petersburg,  an  office  of  discount  and  deposit 
of  the  said  Farmers  Bank  of  Virginia,  and 
whereas  the  said  Peyton  Mason,  the  plain- 
tiff, became  a  dealer  at  the  said  ofBce  of  dis- 
count and  deposit,  to  wit,  on  tbe  1st  day  of 
January  1829,  and  on  divers  days  and  times 
subsequent  to  the  date  aforesaid,  amounting 
to  the  sum   of  50,000  dollars,  and  the  said 

of  money  being  so  deposited,  the  said 
president,   directors    and    company    t>ecame 


Marline.  99  W  Va.  714.  tS.E.  Rep.  SII:  Boyles  v. 
Overby.  li  Gratt.  XOS.  See  the  principal  case  dts- 
Ungnlshed  In  HoUlday  v.  Myera.  II  W.  Va.  »S.  MO; 
SpenKler  v.  Davy.  IB  Oratt.  »T,  Me.  In  the  latter 
case.  JoDos  Dahiiu  after  revlewinrtbe  principal 
Ross  T.  Milne.  12  Leish  104.  and  Boylea  ▼. 
Overby.  1l  Oratt.  MS.  said:  "In  neither  one  of  tbese 
cases  was  there  any  room  tor  tbe  Inference  of  facts. 
supplementary  to  and  consistent  witb  those  allesed 
le  plaintiff,  tbat  coold  make  oat  asood  caase 
ctioa.  In  each  case,  tbe  allcKations  of  tbe 
pialDtlll  showed  aOlrmatlvely  tbat  he  bad  no  rlBhl 
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indebted  to  the  plaintiff  In  the  ahid  am 
50,000  doliars,  and  being  so  indebted, 
Bnmed  upon  themselvea,  and  then  and  there, 
to  wit,  on  the  day,  month  and  jear  afore- 
said, at  the  town  of  Petersbarg-  aforeaaid, 
undertook  and  promised  to  pay  to  the  plain- 
tiff the  aforesaid  aum  of  50,000  dollars,  when 
they  the  defendants  should  be  thereto 

86  «  afterwards    required."     "There    were 

three  other  counts,  in  all  of  which  the 
plaintiff  la  like  manner  counted  on  the  as- 
sumpsit of  Ifae  defendants.  "By  reason 
whereof  and  of  the  act  of  assembly  in  such 
caae  made  and  provided,  an  action  bath 
accrued  to  the  plaintiff  to  demand  and 
recover  from  the  defendants  the  afore- 
said several  sums  of  inoney."  Neverthe- 
less the  defendants  not  regarding  their 
said  several  promises  and  undertakings, 
but  contriving-  4c.  to  deceive  and  de- 
fraud the  plaintiff  in  this  behalf,  have 
not  as  yet  paid  the  said  several  sums  of 
money  or  either  of  them,  or  any  part  thereof, 
to  the  plaintiff,  though  often  requested  to 
do  so,  but  the  defendants  to  pay  him  the 
same  have  hitherto  wholly  neglected  and 
refused,  and  still  do  refuse"  Ac.  The  record 
stated  that  the  defendants  appeared  by  at- 
torney, and  pleaded  the  general  issue.  At 
the  trial  the  jury  found  a  special  verdict, 
and  referred  the  question  to  the  court, 
Whether  upon  the  facts  found,  the  plaintiff 
was  entitled  to  recover  the  money  he 
claimed.  The  circuit  superior  court  decided 
the  case  upon  the  merits,  and  holding  that 
the  law  was  for  the  defendants,  gave  them 
judgment  for  the  costs.  The  plaintiff  ap- 
plied to  this  court  for  a  supersedeas  ;  which 
was  allowed. 

The  question  on  the  merits  (namely, 
whether  upon  the  facts  found  in  the  special 
verdict.  Mason  was  entitled  to  the  money  he 
claimed)  was  a  very  important  and  interest- 
ing question  of  law;  which  was  elaborately 
argued  by  Macfarland  for  the  plaintiff  in 
error,  and  by  R.  C,  8lanard  and  Taylor  for 
the  defendants  ;  and  Leigh  for  the  plaintiff 
was  proceeding  in  the  reply,  when  he  was 
stopped  by  the  court ;  which  suggeeted,  that, 
upon  the  construction  of  the  statute  of 
1831-2,  ch.  75,  Sess.  acts,  p.  68,  though  in  a 
controversy  with  anv  of  the  banks  of  Vir- 
ginia arising  out  of  transactions  between 
the  plaintiff  and  any  one  of  the  branches  of 
the   banks,   the   plaintiff  might  bring 

87  hia  suit  in  the  court  of  "the  county  or 
corporation  where  the  branch  was  es- 
tablished, and  hia  process  might  be  served 
upon  the  president  or  cashier  of  the  branch, 
and  his  execution  might  be  levied  in  the 
county  or  corporation  where  the  judgment 
should  be  obtained  ;  yet  the  suit  must  be 
brought  against  the  bank  itself,  which  was 
the  only  corporate  body  responsible  for  all 
debts  contracted  by  each  of  its  branches  in 
the  course  of  their  dealings,  not  against  the 
president  and  directors  of  the  branch,  which 
were  not  corporate  bodies,  nor  any  way 
responsible  for  such  debts.  And  the  court 
referred  to  the  case  of  Tompkins  v.  The 
Branch  Bank  of  Virginia,  11  Leigh  372, 
where  it  was  so  decided. 

The  counsel  for  the  plaintiff  endeavored  to 
obviate  the  objection  to  the  regularity  of  the 
proceedings,  on  various  grounds ;  relying, 
chiefly,  npon  a  distinction  they  took  between 
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the  case  of  Tompkins  v.  The  Branch  Bank 
of  Virginia,  where  there  was  a  demurrer  to 
the  declaration,  and  the  present  caae,  where 
there  was  a  verdict ;  and  Insisting,  that,  as 
this  was  "a  defect  in  the  declaration, 
whether  of  form  or  substance,  which  might 
have  been  taken  advantage  of  by  a  demurrer, 
and  which  had  not  been  so  taken  advantage 
of ,"  the  irregularity  was  cured  by  the  ver- 
dict, by  the  provision  of  our  statute  ol 
jeofails.  1  Rev.  Code,  ch.  128.  %  103,  p.  512. 

TUCKER.  P.  The  argument  on  the 
...erits  of  this  case  has  been  suspended,  for 
the  purpose  of  settling  a  preliminary  ques- 
tion as  to  the  character  of  the  action.  It  Is 
a  suit  brought,  not  against  The  Farmers 
Bank  of  Virginia,  which  is  a  chartered 
institution,  but  against  the  branch  of  that 
bank  at  Petersburg,  which  is  not  a  corpora- 
tion In  itself,  but  is  only  an  agent  of  the 
corporation.  Looking  to  the  charter  (which 
though  not  found  in  the  verdict,  is  a  public 
law  of  which  we  must  take  notice,  Stribling 
■.  Bank  of  the  Valley,  SRand,  132,)  the  court 

must  know  that  The  Farmers  Bank 
8       is  a  chartered  'institution,  and  has  a 

branch  established  by  law  in  the  town 
of  Petersburg.  Two  questions  then  present 
themselves  :  1.  Whether  an  action  can  be 
intained  against  the  president  and  direct- 
_.- of  the  office  of  discount  and  deposit  at 
Petersburg?  and  2.  Whether  this  action  Is 
I  brought  ? 

As  to  the  first,  it  may  be  considered  as 
definitively  settled  by  the  judgment  of  this 
court  in  the  case  of  Tompkins  v.  The  Branch 
Bank  of  Virginia  ;  in  which  two  judges,  who 
did  not  sit  in  that  cause,  express,  in  this 
case,  their  entire  concurrence.  The  grounds 
upon  which  that  decision  was  made  are 
believed  to  be  unassailable ;  and  we  see  no 
ion  to  depart  from  a  precedent,  which 
settled  a  point  of  practice  and  the  con- 
struction of  a  statute,  for  the  future  govern- 
ment of  the  profession. 

2.  Is  this  an  action  against  the  corporation 
itself,  or  Is  it  au  action  against  the  branch 
bank  7  To  this  it  may  be  answered,  in  the 
first  place,  that  there  is  no  sensible  distinction 
in  this  respect,  between  the  caae  at  bar  and 
that  of  Tompkins  v.  The  Branch  Bank  of 
Virginia,  so  that,  without  more  saying,  that 
case  would  determine  this.  But,  secondly,  a 
reference  to  the  declaration  ascertains  be- 
yond question,  that  the  demand  is  against 
the  branch  and  not  against  the  corporation, 
and  the  assumpsit  is  laid  accordingly.  [The 
judge  quoted  the  words  of  the  declaration, 
and  said]  Language  cannot  t>e  more  plain, 
and  argument  would  be  thrown  away   in  an 

>t    to    prove  more  clearly,    that  the 

is  against  the  Branch  Bank,  and   not 

against  the  corporation  itself.  It  is  against 
the  agent,  not  against  the  principal.  The 
two  boards  are  distinct,  composed  of  distinct 
and  different  individuala,  with  different 
powers  and  authority.  The  Mother  Bank 
represents  the  corporation :  the  Branch 
Bank  does  not ;  it  is  the  mere  agent  of  the 
corporation,  appointed  by  the  stockholders 
indeed,  but  only  for  the  management  of   the 

branch,  "under  such  agreements 
89       *and  subject  to  such    regulations  as 

shall  be  deemed  proper,  not  contrary 
to  law  or  to  the  constitution  of  the  Bank." 
Hence  it  isobvious.  that  the  two  bodies  of 
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directoFB  are  distinct,  and  tb&ta  suit  against 
the  president  and  directors  constituting  tiie 
bank  ageocy  at  Petersburg,  cannot  be  a  suit 
against  the  president  directors  and  compan  j, 
representing,  and  indeed  constituting  the 
corporation  itself.  There  is,  indeed,  a 
further  distinction  between  the  Branch  and 
the  Bank  itself,  in  their  name  and  style ;  the 
true  name  and  style  of  the  former  is  "The 
presidentanddirectorsoftbeoSice  of  discount 
and  deposit;"  the  style  of  the  latter  is  "The 
president,  directors  and  company  of  the 
Farmers  Bank  of  Virginia."  The  Branch 
Bank  is  not  the  company ;  and  the  words 
"and  company"  are  in  the  declaration 
improperly  added  to  their  style.  Strike 
themout, and tbecompanyisnot sued:  insert 
them  and  you  erroneously  bind  up  witli  the 
company  as  constituting  the  corporation,  not 
those  who  do  constitute  it,  but  a  set  of  mere 
agents  wlio  do  not. 

Many  ingenious  suggestions  have  been 
made  for  transposing  the  words  of  the  decla- 
ration, so  as  to  make  this  an  action  against 
the  corporation.  It  would  be  useless  to  ex- 
amine them  in  detail,  and  to  prove  their  un- 
reason able  n  ess.  Suffice  it  to  say,  that  where 
the  meaning  uf  words  Is  plain,  there  can  he 
neither  necessity  nor  propriety  in  additions, 
transpositions,  and  rejections  aa  surplusage, 
for  the  purpose  of  meeting  the  exigencies  of 
a  plaintiff's  case.  Such  is  the  case  here. 
There  is  no  room  for  difficulty  or  doubt,  as  tc 
the  true  interpretation  of  this  declaration  : 
and  I  cannot  therefore  consent  to  tear  words 
from  their  contest  in  one  place,  and  insert 
them  in  others,  or  to  reject  words  as 
plusage.  In  order  to  make  it  that  which  .  . 
not.  Nor  can  I  admit  for  a  moment,  that 
this  Is  to  be  likened  to  the  constructio  ' 
wills  &c.  The  very  authority  cited  at 
bar,  repels  the  idea.  "There  is  a  difference 
between  writs,  declarations  &c.  and  leases 
and  obligations ;  for  if  the  name 
90  *of  a  corporation  be  mistaken  in  a  writ, 
a  new  writ  may  be  purchased  of  com- 
mon right,  but  it  were  fatal  if  mistaken  in 
leases  and  obligations,  and  the  benefits  of 
them  would  be  wholly  lost  ;  and  therefore, 
one  ought  to  be  supported  and  the  other  not," 
10  Co.  125 ;  Gilb.  C.  B.  234,  cited  1  Bos.  &  Pull. 
42  ;  4  Bac.  Abr.  Misnomer  A  Addition  D.  p. 
760. 

It  was  argued,  that  the  error  here  is  cured 
by  the  statute  of  jeofails.  This  can  only  be 
supported  upon  what  I  conceive  to  be  a  mis- 
conception of  the  character  of  the  error.  It 
seems  to  be  supposed,  that  this  is  but  a 
of  misnomer,  which  the  party  must  object  by 
plea  in  abatement.  But  in  my  judgment  the 
error  lies  deeper,  and  is  more  fatal.  There 
is,  indeed,  a  misnomer  of  the  Branch  Bank 
in  the  addition  of  the  words  "and  company  :" 
and  this,  I  concede,  might  be  striken 
But  the  essential  error  is,  that  the  su 
brought  against  defendants  who  have  no 
porate  character,  and  yet  not  against  them 
in  their  individual  characters.  Considering 
the  defendants  as  the  Branch  Bank  (thi 
mere  agent  of  the  corporation),  and  not  as  i 
corporation  itself,  it  is  a  non-entity,  incapa 
ble  of  suin^  or  being  sued,  and  incapable 
of  contracting,  except  on  the  part  of  the 
poration  itself.  The  declaration  makes  a 
demand  agaimst  parties,  who  cannot  t>e  made 
liable  to  an  action,  and  against   whom 


judgment  can  ever  be  rendered.  Now,  where 
this  Is  the  case,  the  defect  is  beyond  the  cure 
of  a  verdict,  or  of  the  omnipotent  statute  of 
jeofails.  "No  proof  at  the  trial  can  make 
good  a  declaration,  which  contains  no 
grounds  of  action  on  the  face  of  it ;  "  Kush- 
ton  V.  Aspinwall,  2  Doug,  679,  and  there  can 
be  no  ground  of  action  against  persons  who 
cannot  contract  but  as  agents  for  others^and 
are  incapable  of  being  sued. 

The  same  answer   may   t>e    given    to    the 
cases   which    have    been   cited.     They  were 
cases  of   mere  misnomer.    In  one  of  them. 
The  mayor  and  burgesses  of  Stafford  v.  Bol- 
ton,   1   Bos.  &  Pull.  40,  a  part  of  the 

91  plaintiffs'  'name,  viz.  "of  thecountvof 
Stafford,"  was  omitted.     Eyre,  C.  J„ 

said — "A  corporation  is  a  mere  creature  of 
the  crown,  having  no  essence  but  what  is 
derived  from  its  name.  On  strict  reason- 
ing, therefore,  I  should  be  inclined  to 
think,  that  if  a  corporation  sued  by  a 
name  that  did  not  belong  to  it,  it  would 
be  as  nothing."  And  a  fortiori,  if  it 
were  defendant,  for  a  judgment  against 
a  non-entity  would  be  null  :  it  could  not 
be  carried  into  effect ;  or  if  attempted 
to  be  eiecuted  upon  the  effects  of  a  real 
corporation,  tt  would  be  no  protection  to 
the  officer  against  their  action.  "  In  the 
case"  (continues  the  judge)  "of  a  mistake 
in  the  name  of  an  existing  person  hav- 
ing a  right  to  sue,  it  may  l>e  pleaded 
in  abatement.  But  the  case  in  Brooke, 
Misnomer  73,  seems  to  put  a  corpora- 
tion in  the  same  situation  with  a  natural 
person  as  to  pleas  in  abatement :  where  it  is 
said,  in  an  action  by  a  corporation  or  a  nat- 
ural body,  misnomer  of  one  or  the  other  goes 
only  to  the  writ ;  but  to  say,  that  there  is  no 
such  person  in  rerum  natura,  or  no  such  l>ody 
politic,  this  is  in  bar,  for  if  he  be  misnamed, 
he  may  have  a  new  writ  by  the  right  name  ; 
but  if  there  be  no  such  body  politic,  or  such 
person,  then  be  cannot  have  an  action.  22 
Ed.  4,  ch.  34."  And  Buller,  J.,  says,  "To 
make  It  pleadable  in  bar,  it  must  appear  that 
there  is  no  such  corporation.  The  year  books 
are  decisive."  Heath,  J.,  was  of  the  same 
opinion.  If  then  the  Branch  Bank  ia  sued, 
and  it  t>e  no  corporation,  then  the  defence  is 
matter  of  bar,  and  not  of  abatement  ;  tor  if 
it  be  matter  of  abatement,  the  defendants 
must  give  the  plaintiffs  a  better  writ ;  not  by 
shewing  that  another  person,  natural  or 
artificial,  is  liable,  but  by  admitting  their 
own  liability,  and  giving  their  true  name  by 
which  they  should  be  sued. 

What  has  been   said  is  a  suEBcient  answer 

to  the  other  cases  cited.    Upon  the  whole  I 

am  well  satisfied  that  the  objection  is  fatal. 

and  whenever  disclosed  is  sufficient  to  defeat 

the  action.     It  is  matter  of  bar  and  as 

92  "such  may  be  taken  advantage  of  under 
the    plea  of    non   assumpsit,    since  it 

shews  the  defendants  never  could  have  as- 
sumed in  the  character  in  which  they  have 
been  sued!  Moreover,  from  what  has  been 
said,  it  is  clear,  that  no  judgment  can  l>e  ren- 
dered against  the  corporation  since  it  has  not 
been  sued.  Nor  can  any  valid  judgment  t>e 
rendered  against  the  defendants,  either  as 
natural  persons,  for  they  are  not  sued  as 
such,  or  as  artificial  persons,  for  as  such  they 
are  not  known  to  the  law. 
lam  of  opinion,  upon  the  whole,  that  judg* 
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ment  was  propetl;  given  for  the  defendants ; 
but  it  should  have  been  without  costs  ;  fo 
they  are  no  more  entitled  to  a  judgneni 
than  thev  are  subject  to  one. 

BROOKE.  J.     The  preliminary  quevtion 
which  has  been   raised  is  not  a  questU 
jurisdiction,      but    is    nothing'     more 
whether   the  suit  has  been  properly  brouifht 
against  the  proper  parties.     I  therefore  pre- 
ferred, that  the  cause  should   be  fully  heard 
upon  all  its  merits;  but  as  that  has  not  been 
the  pleasure  of  the  court,  I  shall  couline 
self  to  the  question  of  practice. 

I  think  the  case  of  Tompkins  v.  The  Branch 
Bank  of  Virg-inia  was  property  decided  . 
is   conclusive  of   the  point.     At  first.  I   was 
under  the   impression  that  this  case  differed 
from  that  in  a    material  circumstance— that 
there,  the  point  was  presented  by  a  demurrer 
to  the   declaration  ;    whereas  here,  there 
a   special   verdict,   so   that    the   error  might 
be  cured  by  the  statute  of  jeofails.     But  upon 
reflection  it  seems  to  me  very  clear,  that  the 
error   is  not  one  that  can  be  so  cured.     Th 
error  is,  that  the  suit  is  brought  against  pei 
sons   who   have  no  existence,  natural  or  coi 
porate;  against  the  president  and  directors 
of  the  ofBce   of  discount   and  deposit  of   the 
Farmers   Bank  of   Virginia   at   Petersburg, 
not  by  their  names  as  natural  persons,  but  as 
a  corporation,  which  they  certainly  are   not. 
Such   an   error  cannot,     upon   the   broadest 
construction  of  the  statute  of  jeofails, 
93        t>e  comprised  'among  the  errors  therein 
mentioned   which  shall  be  cured  by  a 
verdict.     No  judgment  can   be  entered  upon 
pleadings   and   verdict  against   tictitious 
non-existent  parties.     I  concur,  (herefore, 
the  Opinion,  that  the  judgment  must  be 
versed  ;  though  upon  the  merits  of  the  ca: 
if   the   suit   had   been   brought   against   the 
proper  parties,  I  am  not  prepared  to  say,  that 
the  plaintiff  would  not  have  been  entitled  to 
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ALLEN,  J.,  concurred. 

Judgment  affirmed,  so  far  as  it  held  that 
the  plaintiff  take  nothing  by  his  bill,  but 
reversed  so  far  as  it  gave  the  defendants 
their  costs.  

QrMnosville  Jutticss  at  th«  Relation  of  Rob- 
inson's Adm'r  V.  Williamson  &  Others. 
March.  IMl.  Ricbmond. 

AdmlaUtratlon  Band-Saretlu— nstlao  for  Coaster 
Sccnritjr— New  B«nd-Nul  TM  Record  — VsrUuMM 
bciweea  Pludlai  and  Proof.*— Id  debt  oa  an  admlo- 
tstratlon  bond  agalDHC  ch«  adm'r  and  bis  suretieB. 
defeQdanls  dead  In  bar  (apoo  tbe  statute  1  Rev- 
Code,  ch.  104, 1  38.  SO,)  tbat  upon  petition  or  Q.  one 
of  snreliea  to  Che  conuiy  conrc,  settlns  fortb  that 
be  was  bound  aa  one  of  the  sureties  of  the  adm'r 
and  conceived  himself  in  danger  of  sufferiuE 
thereby,  and  praytuK  tbe  court  tor  relief,  the 
adm'r  was  requLreU  by  order  of  conn  to  give  a 
new  tiond.  and  did  no  accordlDsiy  with  another 


•AihalntalrstlOB  Bond-New  Bond- Principal  Cms 
■HitlnrulsliMl.— In  Beery  v.  Honian.  B  Gratt.  53.  the 
coart  Bald:  "By  the  condition  of  the  bond  It  appears 
tbat  tbe  Bald  Rader  was  reqnlred  to  execali  a  new 
bond,  and  In  pursuance  thereof  exfcuttil  the  bond  In 
tbe  bill  and  proceedlars  mentioned,  and  ttils  dlstln- 
rulshes  tbe  present  from  tbe  case  of  OrtminlUi 
Jtuli^t  V.  WlUlamton.  IS  Ltigh  HB." 

See  moaoKrapblc  nolt  on  "Executors  and  Admin- 
istrators" appended  toRosaerv.  Deprlest,  GQrattfl. 


Icli  new  bond  was  eze- 

t  same  day  of  the  order 

is  made  payable  to  the 
9  duly  ezeccted  and 


person  as  bis  surety,  t 

requiring  Bnch  bond,  i 
tbatof  tbe  flrst  bond.  ' 
Justices  then  slttlns.  and  n 

conditioned  as  the  law  directs;  wbereby.  and  by 
force  of  the  statute,  all  tbe  sureties  In  tormer 
bond  were  discharged.  Plaintiffs  reply  nnl  tiel 
record.  And  defendants  shew  an  entry  on 
g^  minute  •book  of  the  county  court  stating, 
that  on  motion  of  Q.  against  tbe  adm'r.  for 
coanter  security,  the  defendant  appeared  in  court, 
acknowledged  aumiiiana.  and  tended  J.  M-  as 
security,  whereuiHin  it  was  ordered  that  said  Q. 
be  dismissed  from  further  suretyship:  and  sbew 
also  a  new  t>oud.  executed  by  tbe  adm'r  and  J.  H. 
bis  snrety.  bearing  even  date  wltb  the  entry  on 
minute  book,  made  payable  to  luatlces  then  sit- 
ting. In  proper  penalty  and  with  proper  condlciou 
required  by  the  statute  In  a  new  bond  In  such 
case,  with  an  endorsement  thereon  made  by  the 
clerk,  tbat  It  was  acknowledged  on  the  day  of  its 
date:  Hkld.    1.   that  the  entries  on  the  minute 

are  therein  distinctly  referred  to.  can  alone  be 
inspected  Co  ascertain  the  record:  that  therefore, 
in  this  case,  the  new  bond,  not  being  mentioned  In 
tbe  minute,  to  have  been  required,  executed  or 
accepted,  cannot  tie  regarded  as  part  of  the  rec- 
ord; and  so  tbe  minute  itself  la  tbe  true  and  Ibe 
only  record  of  the  proceeding:  and  S.  tbat  tbe 
record  appearing  by  the  minute,  being  variant.  In 
several  substantial  particulars,  from  the  record 
pleaded  by  tbe  defendants,  tbe  plalntlHs  were 
entitled  to  lodgment,  tbat  there  was  no  such 
record.  Dlssentiente.  AU.EH.  J, 
Jesse  Williamson  took  administration  of 
the  estate  of  George  M.  Williamson,  on  the 
2d  November  1829,  in  the  county  court  of 
Greenesvtile,  with  Benjamin  Gowing  and 
nine  others,  his  sureties,  and  executed  a 
bond  to  the  justices  of  the  county  court,  then 
Hitting,  in  the  penalty  of  50,000  dollars,  with 
condition,  in  usual  and  proper  form,  for  the 
due  and  faithful  administration  of  the  intes- 
tate's estate. 

On  the  6th  June  1631,  there  was  a  proceed- 
ing had  in  the  county  court,  at  the  instance 
of  the  surety  Gowing,  of  the  short  entry  of 
which  in  the  minute  t)ook,  the  following  is  a 
literal  copy  :     "Benjamin  Gowing  vs.  G,  M. 
Wmaon's  ad'r.     Mot'n  for  c'r  aec'y  ;  sum'd 
ack'd  in  name  of  s'd  Gowing;  and  the  deft 
appeared  in  court  and  tendered  Joel  Mayes 
security  :  whereupon  ord'  the  s'd  Gowipg 
be   dismissed   from   further    security  ship."* 
No  mention  was  made  on  the  minute 
)S        book  of  *the  execution  and  delivery  of 
a  new  bond  by  Williamson  the  admin- 
istrator and  Mayes  his  surety  :  but,  in  fact, 
a  new  t>ond  was  executed  by  them  (whether 
open  court  or  not,  did  not  appear  by  the 
record),  dated  the  6th  June  1831,  payable  to 
the  then  sitting  justices.  In  the  penalty  of 


le  entries  on  the  minute  t>ooks  of  tbe  county 
IS,  are  always  short  memoranda  of  Che  pro- 
ceedings, and  generally  with  contractions  similar 
ose  in  this  entry.  This  entry  written  oat  at 
length,  would  be  tbns:  "Benjamin  Qowlng  vs.  O. 
M.  Wllliamaon's  administrator.  Motion  for  connter 
"ity:  summoned,  acknowledged.  In  tbe  name  of 
Sowing;  and  Che  defendant  appeared  In  conrt. 
and  tendered  Joel  Hayes  as  security:  wbereui>on 
ordered,  the  said  Sowing  be  dismissed  from  fnrtfaer 
Itrshlp,"- Note  lo  Original  Edition. 
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50,000  dollars,  with  the  followiag:  condition  : 
"The  condition  o£  the  above  oblig'ation  ii, 
that  whereas  the  above  bound  JeaaeWilliam- 
Bon  admintatratoT  of  George  M.  Williamson 
deceased  hath  heretofore  executed  a  bond 
payable  to  John  Kobinaon"  and  others 
(naming  them),  "and  conditioned  for  the 
discharg-e  of  hia  duties  as  administrator  aa 
aforeaaid,  which  said  bond  beara  date  the  2d 
day  of  November  1829;  and  whereas  by  an 
order  of  court  made  on  the  6th  day  of  June, 
other  bond  and  security  have  been  required 
of  the  aaid  executor ;  now,  therefore,  if  the 
said  executor  shall  well  and  truly  have  kept 
and  performed,  and  shall  well  and  truly 
keep  and  perform  the  condition  of  the  t>ond 
aforesaid,  and  shall  in  all  respects  have  per- 
formed, and  shall  continue  to  perform  the 
duties  of  his  office  aforesaid,  then  this 
96  obligation  to  be  void"  &c.*  And  'upon 
this  iKtnd  (which  it  seems  was  filed 
with  the  clerk)  there  was  the  following 
endorsemeul  :  "Acknowledged  6th  June 
1831  by  the  obliRors ;  Teste  E.  Mason,"  who 
was  the  clerk  of  the  county  court. 

In  1S37,  au  action  of  debt  was  brought,  in 
the  circuit  superior  court  oF  Greenesville.  on 
the  first  administration  bond  of  the   2od  No- 


•Tbe  statute  I  Rev.  Code.  ch.  104.  (  38,  provldea. 
that  "wbeo  Becuritlea  for  executors,  or  admlaUtra- 
tors.  ortbelr  reiiresentatives.  conceive  themgelTeB 
Id  daDEcr  of  suBerlue  thereby,  and  petition  the 
court  for  relief,  tbe  court  ahall  BumnioQ  the  eiecn- 
toror  admlnlBlrator,  and  shall  have  foil  power  to 
order,  either  that  the  nald  executor  or  administra- 
tor shall  give  sood  counter  secarity.  or  that  be 
shall  execute  a  new  bond  with  good  security,  la  a 
penally  not  less  ISan  ilie  penalty  of  the  first  bond 
executed  by  him,  for  the  faithful  dlschirsre  of  his 
duties,  and  payable  In  like  manuer  to  the  Jadse  or 
judges  or  the  bUIIhe  justices.  Such  new  houd  shall 
have  relation  back  to  tbe  time  of  grantlus  probat 
or  letters  of  admlulBtrattoD.  and  shall  be  as  effec- 
tual In  every  respect  as  U  It  had  been  executed 
before  such  letters  of  probat  had  been  granted. 
Tbe  condition  thereof  shall  be  as  follows"— and 
then  the  statute  prescribes  the  form  of  the  coudl- 
tloo  of  the  new  boud,  wheu  aucti  shall  be  required: 
which  form  was  followed  lo  the  condition  of  the 
new  bond  Uten  In  this  case,  except  only  that  Wll- 
llamsoQ  was  twice  styled  executor  iustead  of 
administrator. 

( t»  provides  that  "upon  tbe  execution  of  sucb 
new  bond  with  security  payable  and  conditioned  as 
aforesaid,  all  thesecarlliea  to  the  former  bond,  and 
tbeir  legal  representatives,  shall  be  forthwith  dis- 
charged from  tbe  obligation  thereof,  except  ouly 
as  to  such  matters  for  which  au  action  on  the  said 
bond  may  then  be  depending  agalast  such  securi- 
ties, or  their  representatives,  or  against  any  of 
them,  and  may  be  prosecuted  to  a  judgment  or  de- 
cree."—"If  tbe  court  shall  order  counter  secnrltry 
to  be  given,  tbe  tKiud  shall  be  In  a  [lenalty  equal  to 
the  penalty  of  the  Srsl  bond,  shall  be  made  payable 
to  the  person  petitioning  for  relief,  and  shall  be 
condUioned  (or  bis  entire  Indemnity  against  any 
loss  or  Injury  already  sustained,  or  whkb  may 
bereafter  besuatalaed,  in  cousefiuence  of  theeiecn- 
tlou  of  the  first  bond."  The  bond  In  the  present 
case,  was  not  a  bond  for  counter  security  made 
payable  to  Qowlug  the  surety  who  petitioned  or 
moved  for  relief,  and  conditioned  for  bis  indemnity, 
but  a  new  bond  made  payable  to  the  jasttces  of  the 
county  court  sitting  at  the  time  the  new  bond  was 
Uken.— Noteln  Original  Edition. 
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vember  1829,  in  the  name  of  the  justices  of 
the  county  court  to  whom  it  was  made  pay- 
able, at  the  relation  of  Braxton  Robinson's 
administrator,  against  the  surviving  obligors 
therein  bound,  namely.  Jesse  Williamson  the 
administrator  and  Benjamin  Gowing'  and  six 
others  of  the  sureties,  the  other  three  sureties 
being  dead.  The  declaration  set  out  the 
t>ond.  and  recited  the  condition  in  ha^c  verba, 
and  then  assigned  the  following-  breach  — 
That  in  April  1S3S,  Robinson's  administrator 
recovered  a  judgment  in  the  circuit  superior 
court  of  Greenesville.  against  Jesse  William- 
son administrator  of  George  M.  William- 
son, for  100  dollars,  with  interest  &c,  and 
costs,  to  be  levied  de   bonis   testatoris, 

97  "sued  out  a  writ  of  fieri  facias  thereon, 
and  delivered  the  same  to   the  sheriff, 

who  returned  "  No  effects  found  ;"  and  tbe 
plaintiffs  averred,  that  ample  assets  of  his 
intestate's  estate,  to  pay  and  satisfy  the 
judgment  and  execution,  came  into  the  hands 
of  Jesse  Williamson  the  administrator  to  be 
administered,  and  that  he   wasted   them  ftc. 

The  defendants  took  oyer  of  the  bond  aod 
condition,  and  then  pleaded  in  bar,  "  that 
before  any  action  on  aaid  t>ond  was  depend- 
ing against  the  sureties  thereto,  or  their 
representatives,  or  against  any  of  them,  or 
prosecuted  to  a  judgment  or  decree,  to  wit, 
on  the  6th  day  of  June  1S31,  at  the  county 
court  of  Greenesville  aforesaid,  upon  the 
petition  of  Benjamin  Gowing,  one  of  the 
sureties  to  tbe  said  bond,  to  the  said  county- 
court,  setting  forth  that  he  was  bound  in  the 
said  court  as  one  of  the  sureties  of  Jesse 
Williamson  for  the  due  and  faithful  adminis- 
tration of  the  estate  of  George  M.  Williamaon 
deceased,  and  that  he  conaidered  himself  in 
danger  of  suffering  thereby,  and  praying  the 
court  for  relief,  the  said  Jesse  Willtamaon 
was  required  by  order  of  the  aaid  court  to  en- 
ter into  a  new  bond,  which  he  accordingly  did 
with  a  certain  Joel  Mayes  surety  thereto,  to 
wit,  on  the  said  6th  day  of  June  1&31,  at  the 
county  of  Greenesville,  in  open  court,  pay- 
able to  John  Robinson"  and  others  (naming 
them)  "justices  of  the  said  court  then  ait- 
ting  ;  which  bond  waa  duly  executed  and 
conditioned  aa  the  law  directs;  wherefore 
and  whereupon  the  defendants  say,  that  all 
the  sureties  to  the  former  l>ond,  and  their 
legal  representatives,  were  forthwith,  by 
force  of  the  statute  in  auch  case  made  and 
provided,  discharged  from  the  obligation  of 
the  former  bond  &c."  (that  on  which  this 
action  waa  brought)  concluding  with  a  veri- 
fication. 

To  this  plea  the  plaintiff  replied,  "that 

there  waa  no  such  record  of  the  said  supposed 

order  of  the  county   court  of   Greenesville, 

by   which   the   said   Jesae  Williamson 

98  "waa     required   to   enter  into    a    new 
bond  ;   nor  was  there  any  such  record, 

as  was  supposed  by  the  defendants,  ahewing 
that  the  said  Jesae  Williamson  did  with  a  cer- 
tain Joet  Mayes  surety  enter  into  a  new  bond 
as  in  tbe  plea  mentioned,  remaining  in  tbe 
said  county  court  of  Greenesville,  In  manner 
and  form  aa  the  defendants  had  io  their  plea 
alleged.  And  this  they  were  ready  to  verify, 
when,  where  and  in  such  manner  as  the 
court  should  direct  Ac.    Wherefore  &a." 

The  defendants  rejoined,  that  there  wa« 
such  a  record  of  the  proceedings  and  orders 
•et  forth  in  their  plea ;   which  they  were 
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ready  to  verify  by  the  record  &c. 
to  the  court. 

The  defeodants  produced  and  shewed  the 
entry  in  the  mtnnte  book  of  the  county  court 
of  GreeneBvilleof  the6tb  June  1831  (the  same 
above  literally  transcribed) .  And  in  support 
of  their  plea,  they  also  offered  as  part  of  the 
record  of  the  county  court,  the  bond  executed 
by  Jease  Williamsoo  and  Joel  Mayes,  dated 
the  6th  June  1831.  and  the  clerk's  endorse- 
ment thereon.  The  plaintiSs  objected  to 
the  reading  of  this  bond,  and  the  endorse- 
ment thereon,  as  part  or  in  support  of  the 
record ;  but  the  court  overruled  the  objcc' 
tion.  and  the  bond  and  endorsement  were 
read  ;  to  which  the  plaintiffs  excepted.  And 
this  being  all  the  evidence  and  the  only 
record  produced,  the  court,  "upon  inspection 
of  the  record  and  the  Ixind  and  endorsement 
thereon,"  held,  that  there  was  such  a  record 
as  that  set  forth  in  the  defendants'  plea,  and 
gave  judgment  for  the  defendants. 

The  relator,  in  the  name  of  the  plaintiffs, 
applied  to  this  court  for  a  supersedeas  to  the 
judgment  j  which  was  allowed. 

May,  for  the  plaintiffs,  maintained,  that 
the  judgment  was  erroneous.  He  said,  the 
record,  namely,  the  entry  on  the  minute  book 
of  the  county  court,  of  the  6th  June  1831,  was 
so  imperfect,  that  it  was  utterly  in- 
99  sufficient  to  "sustain  the  allegations  ol 
the  defendants'  plea.  So  far  as  any' 
thing  could  be  understood  from  that  entry,  it 
was  obvious,  that  of  ten  sureties  in  William- 
son's administration  bond,  Gowing-  atone 
had  asked  for  relief,  and  that  be  asked  for 
counter  security  for  his  own  personal  relief 
and  indemnification,  not  for  a  new  bond  for 
the  relief  of  all  the  sureties.  It  could  not  be 
supposed,  that  the  county  court  intended  to 
relieve  ten  sureties  to  an  administration 
bond,  of  which  the  penalty  was  $50,000  dol- 
lars, and  take  Mayes  alone  as  surety  for  the 
administrator,  whose  circumstances  were 
regarded  as  doubtful,  and  thus  to  make 
themselves  personally  liable  for  taking  inad- 
equate security  ;  and  this,  upon  a  motion  for 
counter  security  made  by  only  one  of  the  ten 
co-sureties.  Nor  did  the  record  shew,  as 
the  plea  alleged  it  did,  that  the  county  court 
required  a  new  bond:  it  only  shewed,  that 
the  administrator  tendered  Mayes  as  security, 
and  that  thereupon,  namely,  upon  such  tender 
of  security,  the  court  discharged  Gowing,  and 
Gowing  alone,  not  his  nine  co-sureties ;  an 
act  which  the  county  court  could  not  lawfully 
do.  And  certainly,  it  did  not  appear  by  the 
record,  that  the  new  bond  was  given  :  the 
bond  did  not  prove  itself  ;  it  was  not  a  record, 
or  a  part  of  a  record ;  much  less  was  the 
endorsement  upon  the  bond,  a  matter  of 
record.  The  circuit  superior  court  erred  in 
inspecting  the  t>ond  and  the  endorsement. 

Robinson,  for  the  defendants,  said,  the  dis- 
tinction had  long  since  been  established 
between  the  orders  of  a  county  court,  which 
are  drawn  up  in  form  by  the  clerk  in  hia 
office,  from  short  minutes  of  the  proceedings 
taken  in  court,  and  those  of  a  superior  court, 
which  are  drawn  up  in  due  form  during  the 
term,  read  in  open  court,  and  signed  next  day 
by  the  judge:  he  referred  to  the  opinion  of 
Roane,  J.,  in  Cogbill  v.  Cogblll,  2  Hen.  & 
Mnnf.  478.  Thus,  in  Eubank  t.  Rall'sex'or, 
4  Leigh  317,  the  entry  of  the  judgmentof  the 
county  court  on  the  minute  book,  was  in 
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these     few     words  — "  Plea     waived, 

100  *and    judgment    for     specialty     and 
costs  ;"  yet  the  clerk,  in  extending  the 

minutes  and  making  up  the  record  from 
them,  was  justified  in  entering  judgment  for 
the  penalty  of  the  specialty  and  costs,  to  be 
discharged  by  the  payment  of  the  principal 
sum  due  with  interest  and  coats.  If,  in  such 
a  case,  an  action  of  debt  should  be  brought 
on  the  judgment,  and  the  defendant  should 
plead  no  such  record,  no  one  could  imagine, 
that  the  brief  entry  on  the  minute  book 
would  be  all  that  the  court  could  look  at, 
to  ascertain  what  was  the  record  :  the  court 
would  inspect  the  declaration  and  the  spe- 
cialty in  connexion  with  the  entry  on  the 
minute  book,  and  regard  that  as  the  judg- 
ment, which  might  have  been  properly 
extended  as  the  judgment  in  the  order  book. 
The  minute  of  a  trial  by  jury  and  verdict, 
was  often  briefly  thus— "A.  B.  v.  C.  D.— 
Jury,  to  wit,  E.  F.  and  others  (naming  them 
all):  Verdict  for  plaintiff  and  judgment." 
But  this  short  entry  was  made  complete,  by 
taking  the  pleadings  and  verdict  in  connexion 
with  the  minute  ;  and,  upon  a  plea  of  no  such 
record,  the  court  always  ascertained  from  the 
whole  taken  together,  what  the  record  was. 
The  minutes  of  the  county  courts  never  set 
out  the  proceedings  in  form  or  at  large,  and 
the  papers  to  which  each  minute  related  must 
be  referred  to  to  ascertain  the  record  ;  other- 
wise, hardly  any  judgment  of  the  county 
courts  could  be  successfully  pleaded  as  a 
record.  So  here,  the  court  could  only  ascer- 
tain what  the  record  was,  by  inspecting  the 
entry  of  the  6th  June  1831,  and  the  bond  of 
the  same  date,  and  viewing  the  bond  in  con- 
nexion with  the  entry.  Whatever  the  clerk, 
taking  this  entry  on  the  minute  book  and  the 
bond  for  his  guide,  might  have  properly 
entered  in  his  order  booh,  that  must  be  re- 
garded by  the  court  as  the  record  of  the  pro- 
ceeding. And  from  the  minute  and  the  bond, 
the  clerk  might  and  ought  to  have  made  a 
full  and  formal  entry  on  his  order  book,  to 
this  effect— "Benjamin  Gowing,  one  of  the 
sureties  for   Jesse  Williamson  admin- 

101  istrator  "of  G.  M.  Williamson,  conceiv- 
ing  himself   in     danger   of    suffering 

thereby  and  petitioning  the  court  for  relief, 
and  the  said  administrator  appearing  in  court, 
and  acknowledging  that  he  has  been  duly 
summoned,  the  court,  after  hearing  the  par- 
ties, doth  order,  that  the  said  administrator 
execute  a  new  bond  with  good  security,  for 
the  faithful  discharge  of  his  duties:  where- 
upon the  said  Jesse  Williamson  executed  a 
new  bond  accordingly,  with  Joel  Mayes  his 
surety,  conditioned  as  the  law  directs."  And 
taking  such  to  be  the  record,  there  is  no  diffi- 
culty in  the  case.  He  said,  the  statute  did 
not  require,  that  all  the  sureties  must  petition 
for  relief,  in  order  to  authorize  the  court  to 
order  a  new  l>oud,  or  provide  that  in  case  one 
of  several  sureties  asked  relief,  the  court 
should  only  order  counter  security  :  whether 
all  the  sureties  apprehended  danger,  or  only 
~  the  character  of  the  petition,  and  the 
nons,  were  exactly  the  same  ;  and  it  was 
only  when  the  court  made  its  order,  that  the 
case  took  one  direction  or  the  other.  The 
was  authorized,  upon  the  petition  of 
.  IS  well  as  upon  that  of  all,  the  sureties, 
to  order  the  administrator,  either  to  give 
counter  security,  or  to  give  a  new  bond,  as  in 
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its  discretion  the  one  or  the  other  should  be 
deemed  most  proper.  The  only  question, 
then,  is  whether  the  court  did,  in  this  case, 
order  the  administrator  to  execute  a  new 
bond  7  That  it  did  bo,  was  ascertained  from 
the  bond  itself  (which  is  in  form  the  new 
bond  prescribed  by  the  statute)  taken  in  pur- 
suance of  the  order  entered  on  the  minute 
book.  £ven  the  minute,  brief  as  it  was, 
expressly  "dismissed  Gowing-  from  further 
securityahip ;"  which  he  could  not  have  been, 
unless  a  new  bond  bad  been  required  and 
taken  ;  for  if  counter  security  only  had  been 
directed,  Gowing-'s  suretyship  must  Btill  have 
continued,  tboagh  he  would  have  l>een  indem- 
nified afifainBtit.  But  a  new  bond  having- 
been  ordered  and  executed,  the  statute  pro- 
vided, that  it  should  have  the  effect  of 
102  discharging,  not  only  the  surety  'Row- 
ing, but  all  the  sureties  in  the  former 
administration  bond.  The  fact  that  Mayes 
alone  was  taken  as  surety  to  the  new  t>ond, 
afforded  no  argument,  that  a  new  bond  was 
not  intended,  and  the  ten  sureties  in  the 
former  bond  discharged  :  for  it  must  be  sup- 
posed, that  the  county  court  was  satisfied 
with  Mayes's  sufficiency,  and  for  ought  that 
appeared,  he  might  have  been  equal  to  the 
whole  ten  sureties  for  whom  he  was  substi- 
tuted. 

May,  in  reply,  said,  that  if  an jthing  could 
be  understood,  with  certainty,  from  the 
entry  on  the  minute  book,  it  was  that  Gow- 
ing's  motion  was  for  counter  security  ;  and  it 
could  not  be  presumed,  that  the  administra- 
tor Williamson  tendered,  or  that  the  court 
ordered,  more  than  was  asked.  The  cases 
cited  for  the  defendants  shewed,  that  the 
minutes  of  the  county  court,  which  the  law 
required  to  be  read  and  signed  in  open  court, 
were  the  true  record.  The  entries  on  the 
minute  book  need  not  be  written  out  at  large 
and  in  form  ;  yet  they  must  be  full  enough, 
either  in  themselves  or  in  connexion,  with 
something  expressly  referred  to  in  them,  to 
leave  no  doubt  as  to  the  meaning  and  extent 
of  the  judgment  or  order  to  t>e  entered  in  the 
order  book.  In  this  case,  no  summons  was 
exhibited,  no  petition  appeared,  (and,  doubt- 
less, there  were  none  in  fact,)  from  which  it 
might  be  inferred,  that  Gowing  called  for, 
Williamson  cohsented  to  give,  or  the  co 
ordered,  a  new  bond.  On  the  contrary, 
that  could  be  inferred  from  this  singular  < 
try,  was  that  Gowingwanted  counter  se 
rity  and  Williamson  consented 
and  the  mode  of  effecting  the  object 
left  to  an  unskilful  clerk.  The  court  made 
no  order  whatever,  except  that  Gowing 
should  t>e  dismissed  from  bis  suretyship  ;  i' 
did  not  order,  that  any  bond  should  be  taken 
nor  did  it  appear  by  the  record,  that  any 
bond  was  in  fact  taken :  a  new  adm: 
tion  tKind,  or  a  bond  for  counter  si 
or  any  other  form  of  bond  whatever,  would 
have  equally  satisfied  every  descriptit 
and  requisition  contained  in  thisentr; 
1(13      nay,  "the  veriest  forgery  might  as  well 

have  been  exhibited  as  part  of  the 
ord,  as  the  bond  which  was  produced. 
Cogbill  v.  Cogbill,  the  court  said  that  the 
orders  signed  by  the  judge  are  the  records  of 
a  superior  court,  and  could  not  be  corrected 
by  the  minutes  of  the  proceedings  taken  by 
the  clerk  i  but  it  was  intimated,  that  the  rule 
in  respect  to  the  records  of  a  county  court 
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would  be  different.    Accordingly,  in  Eubank 

Rail's  ex'or,  it  was  held,  that  the  minutes 
of  the  county  court,  signed  bj  the  presiding^ 
justice,  were  the  true  record ;  and  that  an 
order  entered  on  the  order  t>ook  otherwise 
than  in  conformity  with  the  entry  on  the 
minute  book,  was  naught.  There,  the  judg' 
t  entered  on  the  minute  book,  was  for 
"  the  specialty  and  costs ;"  and  the  clerk,  in 
extending  this  judgment  in  the  order  book, 
entered  a  judgment  different  from  the  legal 
truction  and  effect  of  "  the  specialty  :" 
and  this  was  held  to  be  a  clerical  mistake, 
which,  therefore,  might  be  amended  by  the 
t  at  a  subsequent  term  ;  amended  by  the 
entry  on  the  minute  book,  whicb  was  the 
record  of  the  judgment.  In ,  that  case, 
"  the  specialty  "  was  referred  to  in  the  min- 
ute, and  so  furnished  a  certain  guide  for  en- 
tering up  the  judgment  at  length  in  the 
order  book  :  here  nothing  was  referred  to, 
nothing  of  the  nature  of  a  bond  was  men- 
tioned, in  the  minute  :  nothing  of  that   kind 

as  or  could  be  entered   in  the  order   book, 

'  could  noR  be  intended. 

Tucker,  p.  I  am  of  opinion,  that  this 
judgment  is  erroneous. 

The  plea  to  the  action  was  of  a  matter  of 
record,  and  the  plaintiffs'  replication  was 
nul  tiel  record.  The  matter  pleaded  was  an 
order  of  Greenesville  county  court  ;  and  it 
would  seem  that  the  record  itself  and  not  an 

:emplification  of  it  was  produced  in  support 
of  the  plea.  The  entry  in  the  minute  book 
of  the  county  court,  was  in  this  form  [here 
the  judge  stated  the  entry  of  tbe  6th  June 
1831].  A  bond  was  also  produced, 
executed  by  'Williamson  tbe  admin- 
istrator and  Joel  Mayes,  which  is  in 
the  form  prescribed  by  the  statute,  where, 
instead  of  counter  security,  a  new  bond  is 
required  to  be  given.  But  it  no  wise  ap- 
pears, that  this  tiond  was  part  of  the  record, 
nor  does  the  minute  state  that  tbe  bond  was 
entered  into  at  all,  much  more,  that  it 
was  entered  into  before  the  court,  as  is 
usual  in  such  cases.  Such  being  the  state  of 
the  case,  it  devolves  upon  us  to  enquire, 
whether  this  minute  could  be  extended  into 
the  form  set  forth  in  the  plea  ?  For  such  Is 
the  character  of  tbe  proceedings  of  the 
county  courts  and  such  often  the  looseness 
of  their  entries,  that  wc  are,  on  the  one 
hand,  compelled  to  look  to  the  short  entry  or 
minute  as  the  true  record,  and,  on  the  other, 
to  consider  it  as  if  expanded  into  that  form 
which  the  minute  will  justify.  In  this 
case,  then,  there  must  be  enough  in  the 
minute  itself,  aided  by  the  papers  in  the 
cause,  if  there  were  any,  to  authorize  its  ex- 
pansion into  the  form  set  forth  in  the  plea  ; 
or  the  replication  of  nul  ttel  record  must  be 
sustained.  We  are  not  at  liberty  to  gness  or 
infer  ourselves,  nor  would  the  clerk  have 
been  at  liberty  to  have  supplied  any  thiitg  by 
his  recollection  ;  for  if  this  were  permitted, 
then  upon  his  death  or  removal,  his  successor 
would  be  disabled  to  make  up  the  record 
rightly. 

If  this  proposition  be  true,  the  evidence 
produced  shews  no  such  record  of  Greenes- 
ville county  court  as  is  described  in  the 
plea.  The  minute  was  of  a  motion  ;  the  plea 
sets  forth  a  petition' alleging  various  matters. 
The  motion  was  for  counter  security ;  th« 
plea  sets  forth  a  petition,  in  general  terms. 
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for  relief.  The  motion  was  againat  George 
M.  Williamsoit's  administrator  (nitbout 
naming  him);  the  plea  recites  a  petition  set- 
ting forth,  that  the  petition  was  bound  for 
Jesse  Williamson,  administrator  &c.  The 
record  states,  that  the  defendant  appeared 
and  tendered  security,  but  does  not  set  forth 
aoT  bond  either  required  or  given  ;  the  plea 
states,  that  Williamson  was  required  to 

105  give  a  new  bond,  which  he  '•did  ac- 
cordingly  with   Majes   as   surety,    in 

open  court,  and  which  t>ond  was  executed 
and  conditioned  as  the  law  directs.  The 
record  slates,  that  it  was  ordered  that  Cow- 
ing be  dismissed  from  further  securityship  ; 
the  plea  states  no  such  thing,  as  forming 
part  of  the  judgment,  but  alleges  the  dis- 
charge of  all  the  sureties,  as  arising  from 
operation  of  law.  These  variances  are,  I 
think,  fatal  to  the  plea. 

If  there  was  a  petition,  why  was  it  not 
produced?  If  there  was  none,  was  there 
any  thing  in  the  minute,  to  justify  the  alle- 
gation of  the  plea  that  there  was  one?  If 
there  was  an  order  requiring  a  new  bond, 
where  is  it?  If  there  was  none,  is  there 
any  thing  in  the  minute  from  whence  it  can 
be  seen  that  a  new  t>ond,  and  not  a  counter 
bond,  was  required?  If  it  was  a  counter 
bond,  then  the  plaintiffs'  action  is  not  af- 
fected by  it.  Now,  can  we  infer  from  the 
entry,  that  the  "defendant  appeared  andten- 
dered  security,"  that  the  bond,  if  given,  was 
not  a  counter  bond  7  Nay  more;  Are  ne  justi- 
fied in  inferring,  that  any  bond  was  given, 
merely  because  security  was  tendered?  Do 
we  see,  that  it  was  even  accepted?  It  was 
said,  this  might  fairly  have  been  inferred 
from  the  entry,  that  G<>wing  should  be  dis- 
missed from  further  securityship.  But,  be- 
sides that  this  is  no  part  of  the  record  as  set 
forth  in  the  plea,  and  that  it  was  moreover 
unnecessary,  it  seems  to  me  to  be  going  too 
far  to  infer  the  execution  of  a  bond  from  this 
loose  expression.  It  was  argued,  however, 
that  the  bond  of  June  6,  1831  is  part  of  the 
record,  and  that  from  that  all  else  may  be 
inferred.  I  cannot  think  the  bond  a  part  of 
the  record.  Nothing  is  said  of  a  bond 
in  the  minute  ;  and  whether  there  was  one 
or  not,  could  only  be  supplied  by  the 
recollection  of  the  clerk,  or  the  testimony  of 
witnesses ;  neither  of  which  could  make  it 

I  am  therefore  of  opinion  that  the  plaintiffs 
should  have  had  judgment.    Nor  will  the  de- 
fendants be  without  redress;  since  they 

106  may,  I  presume,  seek  indemnity  'by  a 
suit  on  the  bond  of  the  6th  June  1831, 

in  which  Mayes  was  bound  as  surety  for 
Williamson's  faithful  administration  of  his 
intestate's  estate. 

BROOKE,  CABELL  and  STANARD,  J., 
concurred  with  the  president,  that  the  judg- 
ment should  be  reversed,  and  judgment  en- 
tered for  the  plaintiffs. 

ALLEN,  J. ,  dissented.  He  said— The  case 
depends  upon  the  sufficiency  of  the  record  of 
the  county  court,  to  support  the  plea  of  the 
defendants.  The  plaintiffs  replied  nul  tiel 
record,  and  it  devolved  on  the  defendants  to 
adduce  a  record  corresponding  with  that  set 
forth  in  their  plea. 

The  law  directs  the  clerk  of  the  county  court 
to  keep  minutes  of  the  proceedings  of  the 
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court,  and  these  minutes  are  to  be  read  and 
signed  by  the  presiding  justice,  before  an 
adjournment.  From  the  minutes,  briefly 
entered,  a  record  is  to  be  made  up  at  large. 
In  Cogbill  v.  Cogbill,  Judge  Roane  observed, 
that  a  distinction  is  properly  taken  between 
the  records  of  the  county  court,  drawn  up  by 
the  clerk  in  his  office,  from  the  minutes  taken 
in  court,  and  the  records  of  the  superior  court, 
drawn  up  during  the  term,  read  in  open  court 
and  signed  on  the  next  day  by  the  judge. 
Although  the  record  of  the  coupty  court, 
when  drawn  up,  must  be  justified  by  the  min- 
utes ;  yet  the  minutes  do  not  disclose  all  that 
a  full  record,  when  drawn  out  at  large,  prop- 
erly exhibits.  Thus  in  Eubank  v.  Rail's 
ex'or,  the  entry  of  the  judgment  on  the  min- 
ute boob  was,  "Plea  waived  and  judgment 
for  specially  and  costs,"  This  entry,  it  was 
held,  authorized  the  clerk,  in  making  up  a 
complete  record,  to  enter  a  judgment  for  the 
penalty  of  the  specialty  to  be  discharged  by 
the  payment  of  the  sum  actually  due  with 
interest.  It  is  the  usual  practice  (as  was 
stated  at  the  bar)  when  a  trial  is  had,  to  make 
a   brief   minute,    frequentlv  not  more 

107  than   these   words.  ""A.   B.    v.  C.   D. 
Jury  to   wit   (namiug   them).     Verdict 

for  plaintiff,  and  judgment."  When  a  full 
record  is  made  up,  the  clerk  is  not  confined 
to  the  entry  in  the  minute  book.  He  looks  to 
the  declaration  and  specialty  in  the  one  case, 
to  the  verdict  as  written  out  and  signed  by 
the  jury  in  the  other.  And  it  was  well  said, 
that  were  it  otherwise,  few  judgments  of  the 
county  courts  could  be  sustained. 

The  entry  in  the  present  case  was  very 
brief.  It  is  an  entry  not  in  a  case  depending 
between  suitors  in  an  action  between  them. 
The  court  was  exercising  its  power  in  refer- 
ence to  a  matter  of  which  jurisdiction  was 
conferred  upon  it,  by  statute,  as  a  court  of 
probat.  On  all  such  subjects,  (and  tn  many 
other  cases,  as  where  the  court  acts  as  a  police 
court,)  the  entry  is  brief.  To  ascertain  its 
meaning,  we  must  consider  it  in  connexion 
with  the  law  which  authorizes  the  proceed- 
ings ;  and  if  the  court  has  done  what  the  law 
justified,  and  that  sufficiently  appears,  its  act 
should  be  maintained  :  otherwise  serious  in- 
jury maybe  frequently  sustained  by  innocent 
individuals,  from  the  carelessness  or  igno- 
rance of  officers  over  whom  they  have  no  con- 
trol. 

The  statute  provides,  that  when  securities 
of  executors  or  administratG  " 

selves  in  danger,  and  petit: 
relief,  the  court  shall  sumi 
&c.  and  shall  have  power  to  order  that  he 
give  (M>unter  security,  or  execute  a  new  bond. 
If  counter  security,  is  required  and  given, 
the  bond  is  made  payable  to  the  party  peti- 
tioning for  relief;  but  he  is  not  discharrged 
from  the  obligation  of  his  first  bond.  If  a 
new  bond  is  required,  it  is  made  payable  to 
the  sitting  justices,  the  penalty  is  to  be 
equal  to  the  penalty  of  the  first  bond, 
and  the  form  of  the  condition  is  pre- 
scribed by  the  statute  ;  and  upon  its  execu- 
tion, all  the  securities  to  the  former  bond  are 
discharged  from  the  obligation  thereof.  No 
particular  mode  of  proceeding  is  pointed  out. 
The  party  conceiving  himself  in   dan- 

108  ger   petitions    for    relief ;  *the    court 
hears  the  parties,  and  gives  to  the  case 

snch  direction  as  it  deems  best,  and,  in  its. 
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ViBGiMiA  Rkports,  Annotated. 
a,   either   requires  counter  security 

In  the  c&se  before  us,  the  entrj  on  the 
minute  book  was,  a  motion  for  counter  secu- 
rity ;  Biunmons  acknowledged  ;  appearance 
of  the  defendant,  who  tendered  Mayes  as 
surety ;  whereupon  ordered,  that  Gowing 
be  dismissed  from  further  security  ship. 
A  bond  is  certified,  in  a  penalty  equal 
to  the  penalty  of  the  first  bond,  signed 
by  Williamson  the  administrator  and  Mayes, 
dated  the  day  the  order  was  made,  with 
condition  in  the  form  prescribed  for  a  new 
bond,  and  made  payable  to  the  sitting 
justices.  But  it  is  objected,  that  the  min- 
ute does  not  shew  that  a  bond  was  exe- 
cuted or  tendered,  and  therefore  we  have  no 
right  to  look  iolo  this  bond  :  that  to  consider 
this  bond  as  part  of  the  record,  would  put  it 
into  the  power  of  the  clerk  to  exhibit  a  bond 
when  none  may  have  been  given,  or  at  best 
to  substitute  his  recollection  for  the  record. 
It  seems  to  me,  this  is  giving  too  narrow  a 
construction  to  the  entry.  By  the  entry  it 
appears,  that  the  administrator  tendered 
Mayes  as  surety.  How  could  he  tender  him 
as  surety  for  him  as  administrator,  but  by  the 
execution  of  a  bond  7  Until  that  was  done, 
he  was  not  surety.  But  the  order  proceeds, 
that  upon  his  being  so  tendered,  Gowing  was 
discharged.  We  must  bear  in  mind  what 
the  court  was  engaged  in,  when  acting  upon 
this  subject ;  the  power  it  possessed,  and 
intended  to  exercise.  The  surety  in  the 
former  bond  was  before  it,  asking  relief  ;  it 
could  give  it  in  one  of  two  modes,  by  requir- 
ing counter  security  or  a  new  bond  j  if  the 
first  had  been  required,  the  surety  was  not 
discharged;  if  the  latter,  he  was.  The  order 
shews,  that  upon  hearing  this  matter,  the 
administrator  tendered  Mayes  as  surety, 
which  he  could  not  have  become,  until  he 
had  executed  a  bond;  whereupon,  the  peti- 
tioner was  discharged.  It  is  true,  that  by 
operation  of  law  all  were  discharged  upon 
the  execution  of  a  new  bond,  and 
109  "therefore  the  order  discharging  the 
petitioner  was  unnecessary ;  but  the 
fact  of  making  such  an  order,  shews  that 
a  bond  was  given  ;  for  until  that  was  done, 
the  court  coutd  not  have  discharged  him  from 
his  securityship.  It  was  not  necessary  to 
describe  the  bond  particularly  ;  any  expres- 
sions which  indicated  the  execution  of  the 
twnd  would  not  suffice.  No  order  by  which 
an  official  boud  is  shewn  to  be  executed,  sets 
it  out  in  haec  verba.  In  all  cases  of  the  kind, 
the  expression  used  is,  that  the  administrator 
with  A.  B.  Ac.  his  sureties  executed  a  bond 
in  the  penalty  fixed  by  the  court  ;  and  I  sus- 
pect, if  the  entries  were  examined,  it  would 
frequently  he  found  that  the  sureties  are  not 
named  in  the  order.  But  it  appearing  that  a 
bond  of  a  particular  kind  has  been  required 
and  given,  the  bond  certified  by  the  sworn 
officer,  as  the  bond,  must  be  taken  aa  the  one 
given.  And  we  have  the  same  right  to  ap- 
prehend that  the  clerk  would  anbstitute  a 
different  specialty  or  verdict,  in  the  cases 
before  mentioned,  as  that  he  would  substi- 
tute a  different  t)ond  in  a  case  of   this  kind. 

The  order  shewing,  as  I  think,  by  a  fair 
construction,  that  a  bond  with  Mayes  as 
surety  was  executed ;  the  bond  found  among 
the  records,  of  that  date,  corresponding  with 
the  order,  and  fulfilling  all  the  requirements 
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of  the  taw,  must  be  taken  as  the  bond  ao 
executed,  and  constitutes  apartof  the  record, 
as  much  BO  as  the  specialty  or  verdict  alluded 
to.  If  it  is  part  of  the  record,  and  can  be 
looked  to  for  the  purpose  of  ascertaining 
what  was  done,  all  difficulty  it  seems  to 
me  is  removed  ;  for  it  shews  that  a  new  t>ond 
was  required,  upon  the  execution  of  which 
the  sureties  in  the  first  obligation  were  dis- 
charged. 

It  is  said,  the  record  produced  does  not  cor- 
respond with  that  described  in  the  plea : 
I.  that  by  the  plea  it  is  averred,  that  a 
petition  was  preferred,  whereas  the  order 
shews  a  motion  was  made.  This  does  not 
seem  to  me  to  be  a  material  variance. 

110  The  plea  describes  the  record  'accord- 
ing to  its  legal  effect,  and  sets  it  oat 

as  the  clerk  would  extend  the  order  in 
making  up  a  full  record.  The  statute  pro- 
vides that  when  the  sureties  conceive  tbem- 
selves  in  danger,  "  and  shall  petition  for 
relief  "  &c.  A  petition  is  the  form  of  bring- 
ing the  matter  to  the  notice  of  the  court ;  but 
this  is  made  ore  tenus ;  no  formal  petition 
in  writing  is  ever  filed.  When  the  relief  is 
thus  asked  for,  a  summons  is  awarded ;  and 
whether  the  clerk  enters,  that  upon  the  mo- 
tion of  the  party  a  summons  is  awarded,  or 
prefaces  it  with  the  words  that  A.  B.  having 
petitioned  the  court,  on  his  motion  a  sum- 
mons is  awarded,— it  would  not  change  the 
legal  effect  of  the  proceeding.  2.  That  the 
plea  sets  out  a  petition  for  relief,  in  general 
terms ;  but  the  record  shews  a  motion  for 
counter  security.  The  legal  effect  of  the 
proceedings  is  not  varied  by  the  terms  of  the 
motion.  The  statute  authorizes  the  petition 
for  relief  ;  the  court  decides  upon  the  mode 
of  relief.  In  whatever  mode  the  party  may 
seek  relief,  the  power  of  the  court  is  not  lim- 
ited to  that  mode ;  and  however  the  subject 
is  brought  to  its  notice,  it  is  tantamount  to  a 
general  petition  for  relief,  and  should  be  so 
described.  3.  That  the  plea  avers  that  bond 
was  required  ;  the  record  merely  shews  that 
Mayes  was  tendered  as  security.  But  the 
bond,  as  I  have  endeavoured  to  shew,  is  part 
of  the  record ;  and  if  so,  the  condition  shews, 
that  a  new  tmnd  was  required.  4.  That  the 
plea  alleges  a  discharge  of  all  the  sureties 
by  operation  of  law ;  whereas  the  order 
shews,  that  Gowing  only  was  dismissed  from 
the  securityship.  The  law  provides,  that 
upon  the  execution  of  the  new  Iwnd,  the 
sureties  to  the  first  shall  be  forthwith  dis- 
charged ;  and  no  order  would  l>e  necessary 
to  effect  this.  It  was  only  necessary  for  the 
defendants  to  set  out  so  much  of  the  order  as 
shewed  the  requirement  and  execution  of  the 
bond ;  having  done  that,  they  establish 
enough  to  discharge  them  ;  and  it  was  proper 
to  aver  it  as  arising  from  operation  of  law. 
The  omission  to  set  out  in  the  plea, 

111  that  which  need  *not  have  been  done 
by  the  court,  does  not  shew  a  variance 

iMtween  the  plea  and  so  much  of  the  order  as 
they  have  correctly  descritied. 

It  is  supposed,  that  if  we  construe  the  pro- 
ceedings here  as  discharging  the  sureties  to 
the  first  bond,  the  justices  may  have  sub- 
jected  themselves  to  a  liability  for  taking 
inadequate  security,  when  in  fact  they  only 
intended  to  permit  Mayes  to  substitute  him- 
self assurety  in  Gowing's  stead.  Such  might 
be  the  consequence)  if  m;  conatmction  of 
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their  proceedingB  ia  the  proper  one.  Thej 
muBtt>e  presumed  to  be  acquainted  with  the 
law  under  which  they  were  acting ;  and  if 
they  knew  they  could  not  diacharg'e  Gowin^ 
except  upon  the  execution  of  a  new  bond, 
That  the  J  intended  to  discharge  him  ia  clear, 
for  they  have  said  so ;  and  the  le^al  con»e- 
quentK  is  the  discharge  of  the  others.  If 
this  was  more  than  thej  intended,  their  erroi 
ought  not  to  injure  the  surety.  He  had 
asked  what  they  conceded  he  was  entitled 
to;  it  was  for  them  to  prescribe  the  mode; 
and  having  done  so,  the  surety  bad  a  right 
to  repose  in  safety.  He  should  not  be  de- 
prived of  the  relief  which  his  vigilance  had 
procured,  tKca use  the  court,  in  extending  it 
to  him,  had  inadvertently  discharj^ed  others 
and  thereby  incurred  a  liability  themselves. 

It  seems  to  me,  upon  the  whole  case,  that 
the  sureties  to  the  first  t>ond  were  discharged, 
and  that  the  matter  constitutin)!'  the  dis- 
charge has  been  properly  set  out  in  the  plea. 

Judgment  reversed,  and  judgment  entered 
for  the  plaintiffs:  and  cause  remanded,  with 
directions  to  award  a  writ  of  enquiry  of 
damages. 

112  »N«wton  V,  Poole. 

Newton  &  Wife  V.  Swne. 

Uarcb,  1S41,  Richmond. 
<Al)«ein  Stanabd,*  J.> 
Wlll-Cofwlructlaa-Wlilow's  RIsbt  to  Third  of  B- 
r.— Testator,  after  devlalne  some 
^e  of  apmrently  trivial  value,  and  eman- 
one  slave,  eave  bU  wife,  besides  and 
:  use  of  one  third  of  bla  real  and  personal 
ro  men  slaves  with  the  horses  and  carts 
re.  to  be  her  ovm  proper  estate  and  to  be 
It  ber  disposal,  also  bla  carrtare  and  horses,  aod 
all  bla  fDrnlture:  and  then  save  bla  aon  all  tbe 
residue  of  his  estate,  real  and  personal,  after  pav- 
ment  of  bis  Just  debts,  to  blm  and  bis  heirs:  with 
a  limitation  over  to  others,  of  tbe  estate  tberebr 
slTcn  to  tbe  sou.  (a  case  be  sbould  die  before 
tweuty-oue  years  of  ace  and  without  belrs  of  bis 
body:  HBJi. 


tbey  d 


of  t> 


It  tbe  wife  K 


eaUtled 
lersonal.  precisely 


as  tbe  law  wonld  bave  given 

specific  leeaclea  bequeathed  to  ber.  lu  addition 

thereto :  therefore, 

1.  Ssma— Ssmo— Same— lUshtoof  CrodltorsSoperiar, 
—Tbe  wife  was  not  entitled  to  a.  third  of  testator's 
estate  clear  of  bis  debts,  but  only  to  a  third  of 
the  surplus  after  tbe  debts  paid— but. 

3.  SuDfl — Sum — Smme — How  Ascartalnerf.— luaacer- 
(alniue  ber  third,  tbe  emancipated  slave,  and 
tbe  specific  legacies,  should  be  taken  Into  ac- 
couDt.  as  part  of  tbe  subject  to  be  divided— and. 

3.  Sana— Same— £■».— She  look  bnt  a  life  eatate 
in  ber  tbird  of  tbe  real  aud  slave  property,  and 
au  absolute  estate  lu  ber  tbIrd  only  of  tbe  per- 
sonalty other  than  slaves, 
AdnlnUtrsllaii  Accoanta— Bx  Parte  Scttlemant— Sur- 

cbargaandFalslflcaUofi.t-Tbe  rale,  tbat  admlnis- 


■He  bad  been  counsel  In  tbe  cause. 
IFIdndsrles-AccoBBIa  •!— Ex  Parte   SatHeBants— 

BUItaSBrchanrssiidPalally.-ffjidHf  settlements  of 
the  accounts  of  a  fiduciary  returned,  approved,  aod 
recorded,  are  deemed  prima  faeli  correct,  and  a  bill 
to  Burcbarice  and  falsify  must  specify  wherein  ibev 
are  erroneous,  which  apeclBcaclous  must  be  sus- 
tained by  proof.  The  principal  case  la  cited,  in  sup- 
port of  tbia  proposition.  In  Qreen  v.  Thompson,  H  Va. 
>K.SS.E.Bep.l)OT<admlnislration  accounu):  Carter 


llled  ex  parte  by  commis- 
sioners appointed  by  the  proper  court,  returned 
to  tbe  conrt.  and  recorded,  are  to  be  taken  as 
prima  facie  correct,  liable  to  be  aurcbarged  aud 
falsified,  upon  proof  adduced,  by  any  party  Inter 
eated.  reals  notou  tbe  Kround  that  ancb  audited 
accounts  stand  on  the  aame  foot  as  stated  ac- 
counts between  parties,  but,  mainly,  on  tbe  lone 
established  practice  of  tbe  country,  and  on  tbe 
supposed  inteerity  of  the  tribunal  provided  by 
law  for  tbe  adjustment  thereof:  therefore,  Hsu>. 
1.  SSDC- Saon  — SaBH.— That    such    audited    ac- 
counts are  only  to  be  corrected  lu  tbe  particu- 
lars in  which  tbey  are  proved  to  l>e  erroneous, 
unless    corruption   In    tbe   tribunal   itself   lie 
established ;  and. 
13       •a.  AaBe—SaOM— 5*aia.— Tbougb    great     and 
errors  appear,  or  even  though 
admlDlatrator  appear  to   have 
taken  ao  unfair  advantage,  aud  though  be  uever 
returned  to  the  court,  and  did   not  exhibit  to 
tbe  auditors,  any  iuveniory  and  appraisement 
of  tbe  estate,  the  audited  accounts  are  yet  to 
be   taken  as  prima  facie  evidence,  aud  to  be 
corrected  only  bo  far  as  tbey  are  anrcbarged 
and  falsified  by  proof, 
9sae— SSBC  — Saoe  — auardlan'a  Aeeoanls.— Ouard- 
lan'B    accounts   stand    on  tbe  same  foot.  In  tbis 
respect  as  tboae  of  executors  aud  administrators, 
Caahulon  of  Ooods- Executor  snd  Decedaat— Css*  at 
Bar.- A  brick-maker,  having  a  parcel  of  bricks  on 
hand,  goes  abroad,  bavlne  constituted  bis  wife  bla 
agent,  and  specially  directed  her  to  resume  and 
prosecute  bis  brlck-maklug  hnsluess:    sbe   com- 
mences It  accordingly,  during  bla  life,  but  be  dies 
abroad  before  tbe  bricks  sbe  bad  begnu  are  fin- 
ished, and  sbe  completes  them  after  bla  death; 
sbe  quallBea  as  eiecutrii  of  ber  husband's  will: 
and,  without  returning  any  Inventory  of  his  es- 
tate. Hells  tbe  bricks  be  left  on  hand,  and  those 
sbe  made,  without  discrimination:  HlU),  this  was 
not  a  confusion  of  the  testator's  goods  with  tbe 
goods  of  the  executrix  :  for  the  bricks  begun  by 
ber  before  aud  completed   after  ber  husband's 
death,  as  well  as  those  be  left  ready  made  on 
band,  were  all  properly  assets  of  bis  estate,  and  (o 
be  accounted  for  as  such:  and  all  tbe  expenses 
she    incurred    In    the    brick-making    busluess, 
whether  incurred  during  bis  life   or   after  his 
death,  were  proper  charges  against  bla  estate. 
OnardUn  and  Ward- Repair    ol    Ward's    nouM-Bvl. 
danca.— A  guardian  claima  credit  in  bis  account, 
for  the  priceof  materials  purchased  by  blm  for  re- 
pairs of  houses  of  bis  ward :  he  proves  his  purchase 
of  tbe  materials,  aud  that  they  were  necessary  aud 
proper  for  such   repairs:  aud  then  being  exam- 
ined on  oath,  be  states,  that  the  materials  were  in 


le  committee  of 
lunatic):  Radford  v.  Fowlkes,  BG  Va,  841,  B  S.  B, 
ep.  BIT  (admluiatralion  accounu):  Peale  v,  HIckle. 
S  QratL  44fi  (adminlstratlou  accounts):  l^acb  v. 
Buckner,  IB  W.  Va.  e  (adminlstralion  accounts); 
Seabright  V,  Seabrlght,  tS  W,  Va,  tU  (executorial 
accounts).  See  Leake  v,  Leake.  7b  Va.  ns :  Wim- 
blsb  V.  Rawlins.  TS  Va,  IS  :  Campbell  v,  Wbite.  It  W, 
Va,  la  ;  McClore  v,  Jobumn,  H  W.  Va.  «i 

See /oof-sotff  to  CorblQ  v.  Ullls.  iSQratL  US:  Rob- 
ertson v.  WrlgbL  ITQratt.  KM;  Peale  v,  HIckle,  9 
Oratt.  437,  aud  mouoerapbic  nott  on  "Commissiouers 
Cbancery"appended  to  Whitehead  V.  Whitehead. 
Uratt.  STO,  Sec  Va,  Code  18Sr,  ch,  1£1,  |  MM: 
,  Va.  Code,  cb,  87.  i  St.  p.  T4S. 

e  tbe  principal  case  cited  ln/u{4»o(«  to.^t^mper 
31  Grati.  6B0,  .... 
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(act  applied  U 
bnt  IB  iiaable  tc 


e  repaln  of  the  ward's  boDses. 
u>  designate  tbe  particular  boaaea  to 
t  wblcb  tber  were  applied  :  Hnj>, 
t  proot  to  eiiUtle  blm  to  credit  for 

tbe  price  of  tbe  materials. 

Robert  Poole,  late  of  the  boroug-h  of  Nor- 
folk, by  hia  last  will  aod  testament,  deviled 
and  beqaeathed  as  follows  :  "  I  give  to  Veoie. 
a  free  mulatto  woman,  the  half  of  my  house  in 
the  fields  where  she  now  lives,  during-  her 
natural  life,  and  after  her  death  to  go  to  her 
son  George.  1  give  to  her  daughter  Mary, 
the  other  half  of  the  house,  with  the  enclosed 
piece  of  ground  thereto.  And  I  give  to  my 
negro  man  Andrew,  in  consequence  of  hia 
faithful  services,  his  freedom  after  my  de- 
cease. I  give  to  my  beloved  wife,  be- 
114  sides  and  above  the  use  of  'oue  third 
of  my  real  and  personal  estate,  the  two 
negro  men  bought  of  J.  B.  Holt,  named  Sam 
and  George,  with  the  horaea  and  carta  which 
they  now  drive,  to  be  her  own  proper  estate 
and  to  be  at  her  disposal,  also  my  carriage 
and  horaea,  and  all  the  household  and  kitchen 
furniture,  as  they  now  stand  in  my  present 
dwelling  house.  I  g-tve  and  bequeath  unto 
my  son  Howard  Poole,  all  the  residue  of  my 
estate,  both  real  and  personal,  after  the  pay- 
ment of  my  just  debts,  to  him  and  his  heirs 
forever  ;  and  it  is  my  express  will  and  desire, 
that  in  case  my  son  Howard  Poole  dies  before 
the  age  of  twenty-one  years  and  without 
heirs  legally  begotten  of  his  body,  the  prop- 
erty and  estate  hereby  given  to  him  shall  be 
equally  divided  between  Alex.  Jordan,  A.  C. 
Jordan,  M.  T.  C.  Jordan,  and  EHsa  Jordan, 
excepting  one  lot  of  land  adjoining'  the  lot 
above  given  to  Venie  and  children,  which 
I  will  and  bequeath  to  my  cousin  Edward 
Poole,  in  caae  my  son  dies  without  heirs  as 
before  mentioned."  And  he  appointed  his 
wife  Margaret  Poole  hia  executrix.  The  will 
was  dated  the  7th  March  1803. 

The  testator,  after  having  made  his  will, 
left  Norfolk,  in  March  1803,  on  a  voyage  to 
the  West  Indies  for  his  health  ;  leaving  hia 
wife  his  agent  for  the  management  of  his 
affairs,  and  particularly  enjoining  ber  to 
resume  and  prosecute  the  brick-making  busi- 
ness in  which  he  himself  had  been  many 
years  engaged.  He  died  in  the  West  Indies 
in  May  1803,  and  news  of  his  death  reached 
Norfolk  in  June  following. 

His  wife  had,  in  pursuance  of  his  instruc- 
tions, commenced  the  brick-making  business 
immediately  after  he  left  home,  at  the  same 
brick  yards,  where  he  had  previously  carried 
it  on,  and  where  he  left  some  bricks  he  had 
made  the  year  before ;  how  many  he  left  was 
a  material  point  of  controversy  in  this  cause. 

His  widow,  having  received  intelligence  of 
hia  death,  proved  his  will  in  tbe  hus- 
HS  tinga  court  of  Norfolk  in  July  *1803,  and 
took  upon  herself  the  execution  thereof ; 
and,  at  ttae  aame  time,  she  was  appointed 
guardian  of  her  son  Howard  Poole,  then 
about  eigbteeti  months  old. 

She  returned  no  inventory  of  her  testator's 
estate.  In  addition  to  the  slave  emancipated 
by  his  will  and  the  two  slaves  bequeathed  to 
bis  wife,  he  left  eleven  others,  of  all  ages  and 
sexes ;  and  very  little  other  personal  prop- 
erty besides  the  specific  chattels  bequeathed 
to  her,  and  the  bricks  he  left  on  hand.  The 
principal  part  of  his  estate  was  real  property  ; 


114-1  la 

the  borongta  of 


chiefly  houses  And  lots  i 
Norfolk. 

The  executrix  proceeded  to  complete  the 
brick-making  business,  which  she  had  begun 
during  her  husband's  life  in  conformity 
with  his  directions.  And  she  continued  to 
administer  his  estate  until  some  time  in  1805, 
when  she  married  Thomas  Newton ;  and 
thenceforth,  of  course,  the  administration  of 
her  first  husband's  estate,  and  the  guardian- 
ship of  her  infant  son,  devolved,  in  fact,  np<Mi 
her  second  husband. 

In  September  1808,  the  accounts  of  the 
adminisiration  of  the  testator  Robert  Poole's 
estate,  were  audited  and  settled  by  commis- 
sioners appointed  by  the  bustings  court  of 
Norfolk,  returned  to  the  court,  and  ordered 
to  be  recorded.  Id  this  account,  the  auditors 
charged  Poole's  estate  with  some  debts  paid 
by  his  wife  as  his  agent  before  his  death,  as 
well  as  debts  afterwards  paid  by  her  aa  exec- 
utrix, with  all  expenses  incurred  by  her  in 
the  brick-making  business,  l>oth  before  and 
after  his  death,  and  with  the  taxes  and  mon- 
eys expended  in  repairs  upon  the  testator's 
real  estate  ;  and  they  credited  the  estate  with 
the  proceeds  of  sales  of  all  bricks  sold  by 
the  executrix,  those  made  by  the  testator  in 
his  lifetime  and  left  on  hand,  and  those 
made  and  completed  by  herself,  without  dis- 
crimination, and  with  hires  and  proceeds  of 
sales  of  alavea,  and  the  rents  of  the  real  es- 
tate.   This  account  shewed  a  balance  of  157S 

dollars  then  due  to  the  executrix. 
116  *Accounta    of   Mra.    Poole'a   (after- 

wards Mrs.  Newton's)  guardianship  of 
her  infant  SOD,  were  also  returned  by  her. 
from  time  to  time,  to  the  hustings  court  ; 
which  the  court  examined,  and  ordered  to  be 
recorded..  Her  guardianship  ceased  in  1810; 
her  second  husband,  Thomas  Newton,  being 
in  that  year  appointed  his  guardian. 

Howard  Foole  attained  to  full  age  in  1823  ; 
and  in  1825,  he  brought  two  suits  in  the  supe- 
rior court  of  chancery  of  Williamsburg, 
which  were  afterwards  transferred  to  the 
circuit  superior  court  of  James  City ;  one 
against  Newton,  the  other  against  Newton 
and  wife. 

I.  In  the  bill  against  Newton, — after  stat- 
ing that  Newton  was  appointed  his  guardian 
in  ISIO,  that  in  that  character  he  took  posses- 
sion of  his  whole  property  real  and  personal, 
and  received  the  rents,  issues  and  profits 
thereof  {which  were  large),  and  that,  since 
his  attainment  to  full  age,  he  had  been  pot 
in  possession  of  the  real  estate  that  l>elonged 
to  him, — he  alleged,  that  he  had  called  upon 
Newton  for  a  settlement  of  his  guardianship 
accounts,  but  had  been  unable  to  procure 
such  settlement,  because  of  some  difference 
between  them  as  to  the  manner  of  settle- 
ment, and  prayed  an  account  of  Newton's 
guardianship,  and  of  the  rents,  issues  and 
profits  of  the  ward's  estate,  that  had  come, 
or  might  with  proper  diligence  have  come,  to 
the  guardian's  hands.  Newton  Answered, 
that  he  was  ready  to  account. 

Tbe  court  referred  the  accounts  to  a  com* 
misaioner,  with  a  direction,  that  the  parties 
should  submit  to  be  examined  before  him,  In 
solemn  form,  upon  interrogatories. 

The  commissioner  reported  an  account, 
shewing  a  balance  due  the  plaintiff  of  5046 
dollars,  with  interest  on  3009  dollars,  part 
thereof,  from  the  1st  March  1828. 
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Both  parties  filed  nameroua  exceptiona  to 
the  report ;  all  of  them  relating  to  the  details, 
and  presenting  mere  qaeetions  of  fact,  ex- 
cept   two    takea    by  the  defendant, 

117  *viz.  1.  That  he  waachargcd,  as  guard- 
taa.  with  the  hires  of  the  slaves  of  the 

testator  Robert  Poole'a  estate  whicb  accrued, 
and  with  the  proceeds  of  sales  of  slaves 
'  which  were  sold,  after  he  was  appointed 
^uardiau  ;  matters  that  proper);  belonged  to 
the  executorial  account.  And  2.  that  the 
commiasioner  had  refused  him  a  credit  he 
claimed  for  the  price  of  certain  materials  he 
bad  purchased  for  repairs  of  the  houses  be- 
longing to  the  estate  :  a*  to  which,  he  proved 
by  witnesses,  his  purchase  of  the  materials, 
and  that  they  were  proper  for  such  repairs  ; 
and,  being  himself  eiamined  on  oath,  be 
stated,  that  they  were  applied  to  that  pur- 
pose, but  he  was  then  unable  to  designate 
the  particular  houses  to  the  repairs  of  which 
they  were  applied. 

The  cause  coming  on  for  hearing  in  Feb- 
ruary 1829,  upon  the  report  and  the  exceptions 
thereto,  the  court  overruled  both  the  excep- 
tions of  the  defendant  above  stated  ;  and,  as 
to  the  last,  instructed  the  commissioner, 
that  the  defendant  should  not  be  allowed 
creiiit  for  the  price  of  materials  alleged  by 
him  to  have  been  purchased  for  the  purpose 
of  repairs  of  the  houses,  unless  he  should 
prove  by  the  testimony  of  disinterested  wit- 
nesses, that  the  materials  were  applied  to 
that  purpose.     And  the  court,  giving  further 

to  the  questions  presented  by  the  other  ex- 
ceptions of  the  parties,  recommitted  the 
report  to  be  reformed  accordingly. 

At  the  same  time,  upon  the  application  of 
the  plaintiff,  who  represented  that  bis  sit- 
uation required  present  relief  by  the  payment 
of  so  much  as  was  then  ascertained  to  be  due 
to  him,  the  court  decreed,  that  the  defendant 
should  pay  him  3000  dollars.  The  defendant 
asked  an  appeal  from  the  decree,  which  the 
court  refused  to  allow.  The  sura  of  3000  dol- 
lars, however,  was  not  paid. 

The  accounts  were  reformed  and  reported  ; 
numerous  exceptions  again  taken  to  the 

118  reformed   report;  the  accounts  'again 
recommitted,  a  third  report  made,  and 

exceptions  taken  to  it  also.  And  the  cause 
coming  on  for  final  hearing,  the  court  de- 
creed, that  the  defendant  should  pay  the  plain- 
tiff the  sum  of  6637  dollars,  with  interest  on 
4110dollars,  part  thereof ,  from  the  1st  March 
1830  i  that  being  the  balance  after  allowing 
the  defendant  to  retain  350doUars  (being  one 
third  of  the  proceeds  of  slaves  sold)  and  147 
dollars  interest  on  the  same  ;  reserving  lib- 
erty to  the  plaintiff,  after  the  Ceath  of  the 
defendant's  wife,  to  apply  for  relief  as  to  the 
principal  sum  of  350  dollars  retained.  And 
as  the  sum  now  decreed  included  the  3000  dol- 
lars decreed  to  be  paid  to  the  plaintiff  by  the 
interlocutory  decree  of  February  1829,  the 
court  rescinded  that  decree  as  to  that  par- 
ticular. 

II.  The  purpose  of  the  bill  against  Newton 
and  wife,  was  to  have  settlements  of  the  ac- 
counts of  Mrs.  Newton's  administration  of 
her  testator  Robert  Poole's  estate,  and  of  her 
guardianship  of  the  plaintiff,  before  her 
marriage  with  Newton,  and  of  Newton's 
transactions  after  their  marriage,  in  her 
right,  OS  executrix  and  as  guardian. 
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The  bill,  adverting  to  the  accounts  settled 
by  the  commissioners  of  the  hustings  court  of 
Norfolk  in  September  1B08,  reported  to  the 
t  and  ordered  to  be  recorded,  complained, 
that  the  accounts  of  the  real  and  personal 
estate  were  therein  improperly  blended ;  and 
proceeding  to  surcharge  and  falsify  those 
counts,  impeached  almost  every  item  of 
em  ;  charged  numerous  errors,  omissions, 
id  instances  of  injustice,  such  (the  bill  al- 
leged) as  could  only  be  imputed  to  wilful  and 
gross  fraud  ;  and  insisted,  that,  therefore, 
manner  of  respect  ought  to  be  had  to  those 
audited  accounts.  The  bill  then  called  for  a 
discovery  in  reference  to  those  charges  :  and 
prayed,  that  the  accounts  might  be  fairly 
settled,  and  a  decree  for  what  should  be 
thereupon  found  justly  due  to  the  plain- 
Hff. 

"Newton  and  wife,  in  their  answer, 
admitted  that  the  accounts  of  their  ad- 
ministration audited  and  reported  by  the 
missioners  of  the  hustings  court  iu  Sep- 
tember 1808,  might  be  erronoeus  in  several 
particulars  complained  of  in  the  bill,  and 
professed  their  willingness  to  have  all  errors 
which  should  be  found  therein  corrected ; 
but  they  said,  that  the  errors  were  chiefly 
formal,  not  substantial  ;  that  the  errors 
against  the  plaintiff,  were  compensated  by 
other  errors  against  themselves ;  that  what- 
rer  errors  might  be  detected,  resulted  from 
D  want  of  fairness  on  their  part  in  render- 
ig,  and  from  no  partiality  or  injustice  in 
the  commissioners  in  stating,  the  accounts  ; 
and  that,  therefore,  they  claimed  for  those 
accounts  all  the  respect  and  credit  that  were 
justly  due  to  a  fairly  audited  administration 
account.  And  then  they  answered,  in^etail, 
all  the  specific  allegations  of  surcharge  and 
falsification,  and  all  the  charges  of  fraud; 
giving  explanations  aq  to  the  items  of  sur- 
charge and  falsification,  and  indignantly 
denying  the  frauds  imputed  to  them. 

'  vast  volume  of  depositions,  and  of  doc- 
ntary  evidence,  on  both  sides,  was  filed. 
The  purpose  of  the  evidence,  on  the  part  of 
of  the  plaintiff,  was  to  surcharge  and  falsify 
the  audited  accounts,  to  prove  overcharges 
and  short  credits  therein,  and  to  convict  the 
defendants  of  wilful  suppressions,  conceal- 
ments and  misstatements,  before  the  audi- 
tors, and  of  actual  frauds  ;  and  on  the  part 
of  the  defendants,  to  sustain  or  to  explain 
the  disputed  items,  and  to  repel  the  imputa- 
tions of  fraud.  The  audited  accounts  ap- 
peared, upon  their  face,  to  be  erroneous  in 
their  frame  ;  especially,  in  blending  the  ac- 
count of  the  real  with  that  of  the  personal 
estate,  and  the  executorial  with  the  guard- 
ianship transactions  :  and  the  evidence  for 
the  plaintiff  established  many  items  of  sur- 
charge and  falsification.  Whether  the  evi- 
dence authorized  the  imputations  of  the 
omissions  and  errors  found  in  the  audited 
accounts,  to  actual  fraud  intended  and 
120  "practised  by  the  defendants,  was  a 
point  of  angry  contention  between  the 
parties,  and  of  debate  at  the  bar  ;  the  chan- 
cellor (it  seems)  thought  that  such  actual 
fraud  was  proved  :  but  this  court  gave  no 
opinion  on  that  question,  as,  in  its  view  of 
the  case,  it  was  unnecessary  to  decide  or  to 
enquire  into  it.  There  was  no  evidence  to 
warrant  any  imputation  upon  the  auditors  of 
corruption  or  |wrtiality,  participation  in  or 
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coanirance  at  fraud,  in  stating  the  accounts 
which  they  reported  to  the  husttng'B  court. 

Upon  a  hearing,  in  February  1829,  the  court 
directed  accounts  to  be  taken  before  a  com- 
missioner, of  the  traasactions  of  Urs  Foole 
(afterwards  Mrs.  Newton)  as  executrix  of 
the  testator  Robert  Poole,  and  as  Ku^rdian 
of  the  plaintiff,  to  the  time  of  her  marriBge 
to  Newton,  and  of  his  transactions  in  her 
right  as  executrix,  and  also  aa  guardian  to 
the  time  when  he  was  appointed  guardian, 
with  the  following:  iastructioas  to  the  com- 
missioner :  1.  That  in  taking  the  accounts, 
the  defendants  should  not  be  permitted  to 
offer  and  use,  as  prima  facie  evidence,  the 
audited  accounts  of  these  transactions  re- 
ported to  the  hustings  court  in  September 
1808,  but  the  accounts  should  be  taiten  de 
novo,  without  beneiit  to  the defendauls  from 
those  audited  accounts.  2.  That  in  taking 
the  accounts,  the  estate  of  the  testator  Robert 
Poole  should  be  credited  with  the  whole  per- 
sonal estate,  except  the  slaves  Sam  and 
George,  the  horses  and  carts  they  drove,  the 
carriage  and  horses  and  the  furniture,  (spe- 
cifically bequeathed  to  Mrs.  Poole) ;  and  if 
such  personal  estate  (except  as  t>efore 
cepted)  should  prove  unequal  to  the  payn 
of  the  testator's  debts,  then  another  stat 
the  accoaat  should  be  reported,  wherein  the 
whole  personalty,  without  exception,  should 
be  credited  to  the  estate;  though  the  c 
did  not  theii  decide,  but  left  it  open  for  future 
consideration,  whether  the  testator's  widow 
could  be  deprived  of  the  specific  legacy 
bequeathed  to  her  by  hia  will.  3.  That 
121  in  taking  *the  accounts  of  administra- 
tion, as  no  inventory  or  appraisement 
of  the -testator's  estate  had  been  returned,  if, 
by  the  confusion  of  the  bricks  left  by  the 
testator  with  those  made  by  liis  executrix 
after  his  death,  it  could  not  be  ascertained 
what  proportion  thereof  were  left  by  the  tes- 
tator, then  the  commissioner  should  make 
and  report  a  sti>temet)t,  wherein  he  should 
assume  the  whole  to  have  been  left  by  the 
testator,  allowing  the  defendants  to  prove 
what  part  thereof  was  made  after  his  death 
by  the  executrix  ;  it  being  the  opinion  of  the 
court,  that  the  party  by  whose  act  the  con- 
fusion of  property  was  made,  should  be  the 
loser,  if  any  loss  was  sustained  by  either 
party.  4.  That  a  separate  account  should  be 
taken  of  the  transactions  in  the  brick-making 
business,  embracing  the  expenses  Incurred 
therein  after  the  testator  Poole's  death,  and 
the  proceeds  of  sales  of  bricks  ;  in  which 
account,  if  no  satisfactory  evidence  should 
be  adduced  of  the  quantity  of  bricks  made 
after  the  testator's  death,  the  commissioner 
should  credit  his  estate  with  one  half  of  the 
proceeds  of  sales  of  bricks  sold  after  hia  death. 
Andlastly,  the  court  ordered,  that  the  parties, 
plaintiff  and  defendants,  should  submit  to  be 
examined  in  solemn  form  before  the  com- 
missioner upon  written  interrogatories,  and 
that  the  defendants,  if  required  by  the  plain- 
tiff, should  pro4uce  all  books,  papers,  vouch- 
ers &c.  touching  the  accounts. 

Under  this  interlocutory  order,  and  the 
instructions  therein  contained,  accounts  were 
taken  and  reported  by  the  commissioner ; 
and  the  accounts  were  recommitted,  once  and 
again,  and  reformed  reports  returned.  Pour- 
teen  exceptions  were  filed  by  the  plaintiff, 
and  no  less  than  ninety-seven  by  the  defend- 
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ants :  there  was  tiardly  an  item  in  the  ac- 
count, of  debit  or  credit,  that  was  not  a 
subject  of  controversy :  but  the  controversy 
turned  on  questions  of  fact,  to  be  solved  by 
the  evidence  relating  to  each.  The  princi- 
ples upon  which  the  accounts  were 
*ntated.    bad     been     anticioated     and 
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to  the  c 

In  May  1835,  the  cause  came  on  for  final 
hearing  upon  the  last  report  of  the  commis- 
sioner, and  the  exceptions  thereto ;  and  the 
court  decreed,  that  the  defendant  Thomas 
Newton,  executor  of  the  testator  Robert 
Poole  in  right  of  his  wife  the  executrix, 
should  pay  the  plaintiff  1531  dollars  (being 
two  thirds  of  the  balance  appearing  due  to 
the  testator's  estate  upon  the  executorial 
account),  with  interest  on  608  dollars,  part 
thereof,  from  April  1,  1834,  and  the  further 
sum  of  4770  dollars  (the  balance  appearing 
due  on  the  guardianship  account,  while  his 
wife  was  guardian,  namely,  till  1810),  with 
interest  on  1934  dollars,  part  thereof,  from 
the  same  date. 

There  were  questions  which  arose  in  both 
causes;  questions,  namely,  upon  the  construc- 
tion and  effect  of  the  testator  Robert  Poole's 
will :  Whether  his  wife  was  entitled  to  a 
third  of  only  the  surplus  of  hia  estate  aftei 
payment  of  his  debta  7  or  whether  she  was 
entitled  to  a  third  of  the  gross  estate  left  by 
the  testator,  and  the  son  to  the  residue 
charged  with  all  the  debts?  And  what 
estate  did  she  take  under  the  will,  in  the 
third  devised  and  bequeathed  to  her  7 

The  court  held,  (and  the  accounts  upon 
which  the  decrees  were  founded,  were  stated 
on  the  principle),  that  the  wife  was  entitled 
to  only  a  thinl  of  the  surplus,  after  payment 
of  the  testator's  debts,  of  the  personal  estate 
exclusive  of  the  emancipated  slave  and  of 
the  two  slaves  and  other  chattels  specifically 
bequeathed  to  her ;  and  that,  as  to  her  third 
of  the  slave  as  well  as  of  the  real  property, 
she  was  entitled  to  only  a  life  estate  in  the 

Newton  in  the  first  case,  and  Newton  and 
wife  in  the  other,  by  petitions  to  this  court, 
prayed  appeals  from  the  decrees ;  which  were 

allowed. 
123         "The  causes  were  argued  here,  by 
Harrison,  Johnson  and  Leigh,   for  the 
appellants,  and   Southall  and  Robinson,  for 
the  appellee.* 

I.  The  counsel  for  the  appellants  con- 
tended, upon  the  construction  of  the  testator 
Robert  Poole's  will,  1.  that  his  wife  was  enti- 
titled  to  a  third  of  all  the  estate  real  and  per- 
sonal left  by  the  testator,  clear  of  his  debta, 
and  that  all  the  debts  were  charged  on  the 
residuum  devised  and  bequeathed  to  the  son  : 


•The  QueBUons  of  mere  fact,  wblch  arose  o 
nnmerouB  eicepUoas  to  the  details  of 
reported  by  the  commlssloaerB,  or  rather,  the  most 
prominent  of  ttieni.  were  dlBcussed.  and  Uie  evl- 
deuce  applicable  to  each  mlnnlely  examiaed:  but 
as  tbeBe  Involved  no  principle  wblcb  could  affect 
iay  otber  case,  tbe  reporter  baa  not  stated  anr  of 
tbe  points,  or  the  evidence  or  argnment  upon  tbem. 
He  would  pot  bave  done  so,  even  if  it  bad  been 
practicable;  but,  indeed,  it  was  wboUy  impracticl,- 
ble,  Tbe  report  of  tbe  case  is  conQued  to  tbe  points 
wbicb  were  decided  by  tbe  court  Qf  appeals.— Kote 
OrlBloal  EdiUou.  ,, ,,,_  OOO^IC 


HkwTOM  V.  PooLB.  124-126 

.  that  she  took  an  absolute  estate  in  the  the  wife,  though  certaitily  intended  to  f^ivc 


third  of  the  real,  and  of  the  slave  property 
as  well  as  the  other  personalty  ;  and  3.  that 
in  ascertaining-  her  third,  the  emancipated 
slave,  and  the  two  slaves  aad  other  chattels 
specifically  bequeathed  to  her,  were  to  be 
taken  into  account  as  part  of  the  subject  to 
be  divided.  These  propositions,  the?  said, 
presented  questiooB  of  testamentary  inten- 
tion ;  and  the  intention  was  to  be  gathered 
from  the  peculiar  dispositions  of  the  will.  1. 
As  to  the  tirst,  they  said,  it  was  not  a  question 
between  a  legatee  of  the  personal  andthedev- 
isee  of  the  real  estate,  whether  the  personal 
should  be  applied  to  the  discharge  of  the  debts 
in  exonoration  of  the  real ;  in  which  case,  it 
might  be  admitted  that,  without  express 
words  or  plain  intent  to  charge  the  debts  upon 
the  real  estate,  the  devisee  would  have  a  right 
to  require  that  the  personal  assets  should  be 
applied  to  the  satisfaction  of  the  debts  :  but 
here  the  question  was,  between  a  legatee  and 
devisee  of  a  specified  part  of  both  real  and 
personal  estate,  and  the  legatee  and  devisee 

of  the  residue  of  the  same.     The  testa- 
124      tor  gave  his  wife,  "besides 'and  above 

the  use  of  one  third  of  his  real  and  per- 
sonal estate,  two  men  slaves  with  the  horses 
and  carts  they  drove,  to  be  her  own  proper 
estate,  and  to  be  at  her  disposal,"  also  his 
carriage  and  horses  and  his  furniture ;  and 
then  gave  his  son  "  all  the  residue  of  his 
estate,  both  real  andpersonal,  after  payment 
of  his  just  debts."  Thus,  the  debts  were,  in 
express  terms,  charged  upon  the  residue;  a 
provision,  which,  if  the  intent  had  been  that 
the  debts  shonld  be  first  paid,  and  one  third 
of  the  surplus  given  to  the  wife  and  the 
residue  to  theson,  would  have  been  wholly 
unnecessary,  and  (if  that  construction  should 
prevail)  nugatory.  To  maintain  such  a  con- 
struction, the  words  charging  the  residuum 
given  to  the  son,  with  the  debts,  mast  be 
stricken  out  of  the  wilt.  2.  Whatever  was 
the  subject  of  which  the  wife  was  to  have 
third  part,  she  took  an  at»olute  estate  in  tl 
third  part  devised  and  bequeathed  to  be 
She  took  nothing  as  dowress  or  distributee 
under  the  provisions  of  the  law  ;  therefore, 
the  law  could  not  be  resorted  to,  in  order  to 
ascertain  the  estate  she  should  take  in  the 
third  of  her  husband's  real  and  personal 
property.  She  took  as  devisee  and  legatee 
under  the  will,  so  thai  the  estate  she  was  to 
take  in  the  third,  was  to  be  ascertained  by  the 
will  ;  and  the  will  giving  her  the  third  with' 
out  qualification,  the  devise  and  bequest 
carried  the  absolute  estate,  if  the  husband 
had  the  absolute  estate  in  him  to  dispose  of. 
The  gift  of  the  use  was  equivalent  to  a  gift 
of  the  subject  itself.  Butl.  Fearne,  402-3. 
The  words  in  the  devise  and  bequest  to  the 
wife,  "  to  be  her  own  proper  estate  and  to  l>e 
at  her  disposal,"  referred  to  all  the  property 
before  given  to  her ;  to  "  the  third  of  the 
testator's  estate,"  aa  well  as  "the  two  men 
slaves  and  the  horses  and  carts  they  drove." 
Those  words  could  hardly  have  been  inserted 
only  to  indicate  the  interest  the  wife  was  to 
take  in  the  two  slaves  and  the  horses  and 
carts ;  since  the  simple  bequest  of  those 
chattels,  without  the  addition  of  such 
IZS  words,  would  obviously  *have  carried 
the  absolute  property  ;  and  this  the 
testator  was  well  apprised  of,  for  the  bequest 
of  the  carriage  and  horses   and   furniture   to 


them  in  absolute  property,  bad  no  such  words 
superadded.     But  those   words,   though   not 
necessary,  were  natural,  proper  and  usual  in 
wills,     if     they  were  used   to  ascertain   the 
interest  which  the  testator  intended  to  give 
I  wife,  in  the  third  part  of  his  real  as   well 
personal  estate.     The  will  should   be  un- 
derstood as  if  read   thus:  "I  give   my    wife 
the  third  part  of  my  real  and  personal  estate, 
id  besides  and  above,  two  men    slaves   Ac. 
be  her  own  proper  estate  and  to  be  at   her 
disposal."    If  the  testator  had  intended  to 
give  his  wife  only  a  life  estate  in   any  part 
of  the  third,  he  would  have  expressed  it,  and 
have  given  the  remainder  to  the  son. 
After  giving  the  residue  to  the  son,    the 
testator  limited   over  to  others,   in   case  he 
should  die  under  age   &.C.    the  property   and 
ite  thereby  given  to  him  :  why  was  there 
any  limitation  of  the   remainder,  or  any 
executory  devise,  of  the  third  given    to   the 
wife  7     Because  he  intended  she  should   take 
the  absolute  estate  in  it  all.    3.  The  wife 
entitled  to  a  third  of  the  testator's  whole 
te  ;  and  unless   it   could   be  maintained 
(which  could  hardly  be  pretended)  that  the 
emancipated  slave,  and  the  two  slaves  and 
other  chattels  specifically  bequeathed  to  her, 
'  part  of  the  testator's  estate,  this 
property  must  be  taken  Into    account,    in 
order  to  ascertain  the  subject  of   which   she 
as  to  have  a  third. 

The  appellee's  counsel  aiiswered,  1.  That, 
when  the  testator  gave  his  wife  a  third  of 
his  estate,  he  gave  her  a  third  of  the  estate 
which  he  had  a  right  to  dispose  of :  his  es- 
tate, especially  his  personal  estate,  was.  In 
truth,  no  more  than  the  surplus  after  pay- 
ment of  his  debts-  In  giving  her  specific 
legacies  "besides  and  above  one  third  of  his 
real  and  personal  estate,"  he  had  reference 
to  the  provision  which  onr  law  made 
126  for  a  widow,  independently  *of  her 
husband's  will  ;  namely,  dower  of  his 
real  estate,  and,  subject  to  his  debts,  a  third 
of  his  slave  property  for  life,  and  of  his  other 
personalty  absolutely  ;  and  he  intended  to 
give  her  the  two  men  slaves  &c.  in  addition 
to  the  provision  which  the  law  would  have 
given  her.  Neither  did  the  testator  charge 
the  residue  given  to  the  sou,  in  exclusion  of 
the  third  given  to  the  wife,  with  the  payment 
of  his  diktats  :  as  he  had,  in  effect,  given  the 
wife  a  third  of  his  estate  after  payment  of 
his  debts,  so  he  gave  his  son  the  residue 
"after  payment  of  his  debts."  Those  words 
inserted  in  the  devise  and  bequest  to  the  son, 
only  served  to  indicate  the  estate  which  was 
to  be  divided  tjetween  the  wife  and  the  son  ; 
the  estate,  namely,  which  should  remain 
f ter  payment  of  his  debts.  They  cited  Reed 
'.  Addington.  4  Ves.  575,  and  relied  on  it  as 
directly  in  point  and  conclusive.  There,  the 
testator  gave  his  wife  the  third  part  of  all 
his  property  that  should  become  due  to  him 
after  his  decease;  then  gave  several  lega- 
cies ;  and  "as  to  all  the  rest,  residue  Ac.  of 
his  estate  and  effects  Ac.  subject  to  the  pay- 
ment of  all  his  debts,  funeral  expenses  and 
legacies,"  he  gave  the  same  to  two  trustees, 
upon  trust  that  they  should  get  in  the  resid- 
uary estate,  and  after  payment  of  bts  debts, 
funeral  expenses  and  legacies  out  of  it,  in- 
vest the  same  in  the  funds,  for  the  l>enefit  of 
three   legatees.     The   wife  claimed   a   third 
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of  the  clear  personal  estate  of  the  testator  at 
the  time  of  his  death,  discharfced  from  the 
debts,  funeral  expenses  and  legacies.  But 
the  court  held,  that  the  fund  disposed  of, 
was  the  fuad  after  payment  of  debts ;  and 
that  the  wife  was  entitled  to  a  third  of  the 
personal  estate  after  payment  of  the  debts  ; 
but  that  the  legacies  were  not  charged  upon 
that  third,  but  were  to  come  out  of  the  resi- 
due, 2.  Thej  said,  that  supposing  their 
argument  on  the  first  point  correct,  it  went 
far  to  dispose  of  the  second.  If  the  testator, 
in  giving  his  wife  a  third  of  his  estate  real 
and  personal,  intended  to  give  her  by 
127  his  will,  what  the  law  would  "have 
given  her  independently  of  the  will, 
then  he  gave  her  a  third  of  his  real  estate 
for  life,  a  third  of  his  slave  property  for  life, 
and  a  third  of  his  other  personalty  in  abso- 
lute property.  Besides,  the  testator  had 
marked  the  difference  between  the  interest 
she  was  to  take  in  "the  third  part  of  his  real 
and  personal  estate,"  and  that  which  he 
intended  to  give  her  in  the  "two  men  slaves 
and  the  horses  and  carts  they  drove,"  by 
adding,  that  those  specilic  legacies  were  "to 
be  her  own  proper  estate  and  to  l>e  at  her 
disposal  :"  for  those  words  were,  in  their  col- 
location, applicable  only  to  the  specific  lega- 
cies, and  were  in  the  testator's  mind,  without 
doubt,  so  applied:  and  being  so  applied, 
they  excluded  the  idea,  that  the  wife  was  to 
take  the  third  part  of  the  testator's  real  and 
personal  estate,  before  given  her,  in  absolute 
property.  The  remainder  of  the  estate  givei 
to  the  wife  for  life,  was  part  of  the  residui 
given  to  the  son  and  his  heirs,  and  was  as 
much  subject  to  the  executory  limitation, 
ID  the  event  of  his  son  dying  under  age 
and  without  issue,  as  any  other  part  of  the 
residue  given  to  him  by  the  will ;  so  that 
no  argument  could  be  drawn  from  that 
provision,  to  sustain  her  claim  to  an  ab- 
solute estate  in  the  third  given  to  her. 
3  As  to  the  last  point,  they  remarked, 
that  the  defendants  had  not  insisted  upon 
any  such  claim  in  the  account  rendered  by 
themselves,  and  settled  before  the  commis- 
sioners of  the  hustings  court  of  Norfolk  in 
September  1808  ;  they  did  not  present  the 
point  in  their  answer  in  this  cause;  they 
did  not  present  it  to  the  commissioner  of  the 
court  of  chancery  when  the  accounts  were 
l>efore  him,  or  to  the  court  itself  by  any  of 
their  numerous  exceptions  to  the  reports. 
It  was  presented  here,  for  the  first  time; 
and  it  came  too  late.  If  it  had  been  pre- 
sented to  the  court  below,  it  might  have 
been  obviated  :  it  might  have  been  shewn, 
that  the  emancipated  slave,  and  the  two 
slaves  bequeathed  to  the  wife,  were  long  since 
dead,  perhaps  that  they  had  died  before  the 

testator,  and  that  the  other  chattels 
128      bequeathed    'to    her     were  of   trivial 

value.  She  ought  to  have  divided  the 
personal  estate,  2s  well  as  the  real,  between 
herself  and  her  son,  as  soon  as  the  testator's 
debts  were  paid,  and  the  administration 
closed,  and  in  making  that  division  her 
rightj     would   have   been   ascertained;    but 


She 


rned 


;ntory  and  appraisement  of  her 
iator's  estate  ;  and  so,  by  her  own  fault,  she 
deprived  the  court  of  the  means  of  ascertain- 
ing her  rights  in  the  particular  wherein  her 


!  counsel  here  complained  of  Injustice  done 
her 

Johnson,  in  the  reply,  said,  as  to  the  last 
point,  that  it  was  a  question  of  law  upon  the 
construction  and  effect  of  the  testator's  will, 
under  which  both  parties  claimed,  and 
claimed  whatever  they  were  respectively 
entitled  to ;  and  it  was  not  necessary,  that 
the  defendants  should  have  set  forth  their 
construction  of  the  will  in  their  pleadings, 
or  brought  such  a  point  to  the  notice  of  the 
court  by  exception  to  the  reports.  Proof 
abounded  in  the  record  to  shew,  that  it  could 
not  have  been  obviated  in  the  manner  sug- 
gested, or  in  any  manner.  And  though  the 
court  below  might  not  have  seen  the  poiat, 
and  therefore  might  not  have  intended  to 
decide  it,  yet  it  was,  in  effect,  decided  by  the 
decree,  and  erroneously  decided,  to  the  in- 
jury of  the  appellants.  In  the  argument  of 
the  first  point,  he  commented  on  the  case  of 
Reed  V.  Addington,  cited  for  the  appellee; 
questioned  its  correctness  and  authority,  and 
denied  its  application  to  this  case.  He  said, 
the  argument  was  not  reported  ;  L,ord  Rosa- 
lyn  gave  no  reason  for  his  opinion  ;  it  waa 
not  founded  on  any  previous  adjudication  or 
authority  of  any  kind  ;  it  had  not  been  fol- 
lowed in  any  subitequent  case;  nor  had  it 
ever  l>een  approved  by  any  jurist.  Indeed, 
there  had  never  been  any  mention  of  it  that 
he  could  find,  except  by  Hovenden  in  his  note 
on  the  case,  in  which  he  referred  to  another 
note  on  the  case  of  Howse  v.  Chapman,  1 
Hov.  Supp.  350,  351,  and,  taking  the  two 
notes  together,  it  was  very  difficult  to 
129  ascertain  what  the  annotator  'sup- 
posed was  the  reason  of  the  decision, 
or  the  precise  point  which  was  decided. 
However,  the  case  stood  alone.  And  what- 
ever was  the  ground  of  the  decision,  and 
whether  it  was  right  or  wrong,  he  said, 
there  was  a  material  difference  between  that 
case  and  this.  There,  the  testator  was  dis- 
posing of  personal  estate  only.  In  this  case, 
the  testator,  in  one  and  the  same  sentence, 
gave  his  wife  a  third  of  his  real  and  personal 
estate  :  he  meant  to  give  her  the  same  pro- 
portion of  the  one  as  of  the  other:  and  as 
he  meant  to  give  her  a  third  of  the  real  es- 
tate he  held  at  his  death,  not  charged  with  bis 
debts,  so  he  intended  to  give  her  a  third  of 
personal  estate  likewise  clear  of  hi» 
debts.  This  was  put  beyond  doubt  by  the  con- 
sideration, that  the  third  of  the  real  estate 
given  to  the  wife,  was  nowhere  and  nowise 
charged  with  debts  r  whereas  the  devise  and 
bequest  to  the  son  were  of  the  residue  of  his 
estate,  both  real  and  personal,  after  payment 
of  his  just  debts,  in  express  terms;  whtcb 
was,  unquestionably,  a  charge  of  the  debts 
upon  the  residue  of  the  real  estate,  and,  by 
consequence,  upon  the  residue  of  the  per- 
sonal. [Tucker,  P.,  mentioned  the  case  of 
Overton  &  ux.  v.  Maben,  10  Leigh  609.] 
Johnson  said,  that  case  was  decisive  of  the 
point,  that  the  emancipated  slave  and  the 
specific  legacies  to  the  wife,  in  this  case, 
be  taken  into  account  in  ascertaining 
the  subject  of  which  the  wife  was  to  have  a 
third  :  but  as  to  the  questions,  whether  the 
wife  was  to  take  a  third  clear  of  debts  or  only 
a  third  of  the  surplus  after  debts  paid,  and 
what  estate  she  was  to  take  in  the  third,  it 
decided  nothing.     There,  th^test^t^r^^l^n. 
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after  directing  that  his  real  estate,  his  stave 
property,  his  household  furniture  and  his 
Btock  of  Koods  on  hand,  should  all  be  aold, 
said — "la  addition  to  what  the  law  allows  my 
wife,  I  give  her  my  carriage  and  horses," 
and  three  slaves,  by  name.  The  widow 
claimed  that  which  the  law  would  have  al- 
lowed her,  if  the  whole  property  had  been  at 
the  testator's  death,  as  he  directed   it 

130  should  be  "afterwards,  converted  into 
money ;  that  is  (as  her  husband  left  no 

children)  an  absolute  estate  in  a  moiety  of  the 
real  property,  and  of  his  slave  property  as 
well  as  of  his  other  chattels,  or  of  the  pro- 
ceeds of  sales  thereof.  The  court  held,  that 
shewasonlyentitledto  that  which  the  law  al- 
lowed her  of  berhusband's  property,  real  and 
personal,  in  its  existing  condition  at  the  time 
of  his  death;  namely,  dower  (or  one  third 
for  life)  of  his  real  estate,  half  of  his  slave 
property  for  life,  and  half  of  his  other  per- 
sonalty in  absolute  property;  and  that  if  she 
consented  to  the  sale  of  the  real  and  slave 
property,  she  would  be  entitled  to  the  same 
proportions,  and  to  the  same  estate,  in  the 
proceeds  of  the  sales  thereof.  The  decision 
turned  upon  the  consideration  of  the  testator's 
words  "  what  the  law  allows  my  wife."  and 
of  the  law  referred  to,  which  only  made  pro- 
vision for  a  widow  out  of  the  estate  her  hus- 
band left  In  hind.  Those  emphatic  words 
were  wanting  in  our  testator's  will ;  nor  were 
there  any  equivalent  words.  If  this  testator 
had  given  his  wife  specific  legacies  "  besides 
and  above  her  thirds  of  his  estate  real  and 
personal,"  Overton  v.  Maben  might  have 
been  in  point ;  the  widow's  thirds  being  the 
phrase  in  common  use,  to  express  the  provi- 
sion which  the  law  made  for  widows  out  of 
their  husband's  estates.  But  the  languaf^e 
of  this  will  was  never  used  to  express  the 
same  meaning. 

II.  In  the  case  of  Newton  v.  Poole,  the  ap- 
pellant's counsel  said,  1.  That  as  the  slaves 
of  the  testator  Robert  Poole  had  never  been 
divided  between  Newton's  wife  and  his 
ward,  though  he  held  the  double  character  of 
executor  of  the  testator  in  right  of  his  wife 
the  executrix,  and  of  guardian  of  the  appel- 
lee, all  his  transactions  in  receiving  the  hires 
of  the  slaves,  and  in  making  sales  thereof, 
clearly  belonged  to  bis  executorial  character, 
and  ought  to  have  been  brought  into  his  exec- 
utorial accounts ;  and  the  court  below 

131  erredinoverrulinghis'eioeption  to  the 
charge  thereof  to  him  in  his  guardian's 

account.  2.  That  as  the  houses  of  his  ward 
must  have  required  occasional  repairs,  proof 
that  he  purchased  materials  proper  for  such 
repairs,  and  his  own  oath  (upon  examination 
before  the  commissioner,  under  the  order  of 
the  court)  that  the  materials  were  applied  to 
the  purpose  of  such  repairs,  were  sufficient  to 
entitle  him  to  a  credit  for  the  price  he  paid 
for  the  materials.  It  could  not  be  necessary, 
that  he  should  designate  the  particular 
houses  In  the  repairs  whereof  the  particular 
materials  were  used  ;  since  alt  the  houses, 
without  doubt,  required  frequent  repairs,  so 
that  the  discrimination  would  have  been  use- 
less, and  hardly  practicable.  The  court  be- 
low erred  in  overruling  Newton's  exception 
on  this  point,  and  yet  more  In  the  instruction 
it  gave  the  commissioner,  that  he  should  be 
held  to  proof,  by  the  testimony  of  disinter- 
ested witnesses,  of  the  actnal  application  of 


the  materials  to  the  purpose;  which,  in  effect, 
excluded  all  circumstantial  evidence  however 

The  appellee's  counsel  answered,  1.  That 
as  Newton  was  personally  liable  for  the 
hires  and  for  the  proceeds  of  sales  of  the 
slaves  received  by  him,  or  rather  for  his 
ward's  proportion  thereof,  and  liable  for  the 
same  amount  in  whicheverof  his  two  charac- 
ters he  should  be  charged,  it  was  immaterial, 
whether  he  was  chargeid  with  these  moneys 
as  executor  or  as  guardian  :  and  as  no  sub- 
stantial injustice  was  done  him  by  charging 
bim  as  guardian,  even  if,  in  point  of  form,  he 
ought  to  have  t>een  charged  as  executor,  such 
an  error  was  no  ground  for  reversing  the 
decree.  2.  That  it  was  the  duty  of  the  guard- 
ian to  keep  regular  accounts,  and  regular 
vouchers ;  and  the  only  question  was, 
whether  be  should  be  allowed  to  supply  the 
defect  of  vouchers  by  his  own  oath. 

III.  In  the  case  of  Newton  and  wife  v. 
Poole,  the  counsel  for  the  appellants  main- 
tained, 1.  That  tbe  first  instruction  given 
by  the  court  to  the  commissioner,  in 

132  'its  interlocutory  decree   of  February 
1829,    was    erroneous.    They  said,   it 

was  contrary  to  principles  now  settled  by 
repeated  adjudications  of  this  court— That 
accounts  of  executors  or  guardians,  audited 
:d  reported  by  commissioners  of  the  court 
which  such  fiduciaries  are  required  to  ren- 
der sttch  accounts,  are  to  be  taken  as  prima 
facie  evidence ;  that  though  such  audited 
accounts  are  liable  to  be  surcharged  and  falsi- 
fied, the  burden  of  proof  lies  on  the  party 
complaining ;  and  that  if  proved  to  be  unjust 
in  ever  so  many  particulars,  they  are  yet 
prima  facie  evidence  as  to  all  items  not  so  im- 
pugned. Nor  were  such  audited  accounts  to 
be  regarded  merely  as  stated  accounts  r  their 
effect  depended  on  the  consideration  that  they 
have  been  settled  by  a  tribunal  provided  by 
law  for  the  settlement  thereof.  They  cited 
Anderson  ft  al.  v.  Fox  &  al..  2  Hen.  ft  Munf . 
245,  259-261  ;  Carr's  ex'or  v.  Anderson,  Id. 
361;  Atwell's  adm'r  v.  Mtlton,  4  Id.  253; 
M'Call  V.  Peachy,  3  Munf.  288  ;  Burwell's 
ex'ors  V.  Anderson  adm'r,  3  Leigh  348  ;  Gar- 
rett ex'or  V.  Carr  ft  ux.,  Id.  407  ;  Sherman 
adm'r  v.  Christian,  9  Id.  S71,  and  the  statute 
concerning  guardians  &c.  1  Rev.  Code,  cb. 
lOB,  §7,  p.  407,  directing  the  settlement  of 
guai^ians'  accounts,  and  declaring  the  effect 
of  such  settlements.  Whatever  was  the 
ground  upon  which  the  court  thought  it  proper 
to  instruct  the  commissioner  to  reject  the 
audited  accounts  of  September  1608  as  prima 
facie  evidence,  there  was  nothing  in  the  case 
to  justify  such  an  instruction.  If  the  court 
proceeded  on  theground,  that  the  audited  ac- 
counts were  entirely  discredited  by  the 
number  and  nature  of  the  items  of  surcharge 
and  falsification,  which  the  plaintiff  suc- 
ceeded in  establishing,  the  court  misunder- 
stood the  rule  of  law  which  held  such 
accounts  prima  facie  evidence  :  the  rule  was, 
that  they  are  prima  facie  evidence,  notwith- 
standing that  they  areliable  to  be  surcharged 
and  falsified,  and  corrected  in  all  particulars 
in  which  they  are  shewn  to  be  unjust. 

133  And  if  proof  of  "surcharge  and  falsifi- 
cation should  be  allowed  to  prevent 

the  application  of  the  rule,  hardly  a  case 
would  be  found  in  practice  to  whicb  it  coul{l 
be  applied  ;  since  there  was  very  seldom  an 
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It  of  the  kind  that  w 
surcharged  and  falsified  in 
more  or  lees,  according:  to  me  care  ana 
skill  of  the  fiduciaries  in  keeping  their 
accounts,  and  the  skill  of  the  auditors 
in  stating  them.  If  the  court  thouf^ht 
the  instruction  proper,  becaui 
opinion,  the  errors  found  in  the  accounts 
were  justly  imputable  to  wilful  frauds  prac- 
tised by  the  parties,  whereby  they  deceived 
the  auditors ;  they  said,  the  evidence  did 
indeed  prove  their  want  of  care,  and  yet  moi 
tbeir  want  of  skill,  in  keeping'  such  accounti 
from  which  grievous  injury  had  resulted  t 
themselves ;  but  of  any  wilful  fraud,  they 
submitted,  there  was  no  proof  whatever  ' 
convict  them.  (That,  however,  was  a  me 
question  of  fact,  the  argument  of  which  cc 
sistcd  in  an  examination  of  the  evidenc 
But  suppose  the  actual  frauds  so  recklessly 
imputed  to  Newton  and  wife  [or  rather,  for 
the  most  part,  to  Mrs.  Newton)  had  t>een 
proved  upon  them  ;  that  would  not  have  ji 
fied  this  sweeping-  instruction  to  the  com 
sioner,  to  reject  the  audited  accounts  entirely 
— to  call  for  new  proofs  even  as  to  items  that 
were  no  wise  impugned— unless  it  had  been 
also  shewn,  that  the  auditors  who'  settled 
the  accounts  were  corrupt  and  partial;  that 
they  were  apprised  of  the  frauds  intended  by 
the  parties,  connived  at  and  lent  their  aid  ta 
support  them.  Now,  there  was  no  evidence, 
upon  which  the  character  or  conduct  of  the 
auditors  could  be  impugned.  2.  The  third 
and  fourth  instructions  were  equally  erro- 
neous and  injurious  to  the  appellants.  The 
abstract  principle  of  law  as  to  the  conse- 
quences of  a  "confusion  of  goods"  to  the 
party  who  confounds  them,  upon  which  the 
court  founded  those  instructions,  was  inap 
plicable  to  the  case.  There  was  no  confu- 
sion of  goods.  The  court  supposed, 
134  that  the  *bricks  already  made,  which 
the  testator  Robert  Poole  left  on  hand 
when  he  departed  for  the  West  Indl 
March  1803,  were  alone  to  be  accounted  for  as 
part  of  his  estate;  and  that  those  which  his 
wife  began  to  make  during  his  life,  but  did 
not  complete  till  after  his  death,  were  her 
own  property  :  and  the  supposed  "confusion 
of  goods"  consisted  in  her  confoundiug  her 
testator's  bricks  with  her  own.  But  'she 
did  not  engage  in  the  brick-making  busi- 
ness on  her  own  account,  to  be  prosecuted 
at  her  own  expense,  and  at  her  own 
risque  of  profit  or  loss.  She  commenced  it 
as  agent  of  her  husband,  and  under  his  posi- 
tive instructions  to  her  to  resume  it  without 
delay  and  prosecute  it ;  and  though  she  did 
not  and  could  not  complete  what  she  began 
during  his  life  till  after  his  death,  all  her 
transactions  in  the  brick-making  business 
were  on  account  of  her  husband  and  his 
estate;  so  that  the  bricks  he  left  on  hand, 
and  those  she  made,  were  all  to  be  accounted 
for  as  assets  of  his  estate,  and  her  whole  out- 
lay, and  all  the  expenses  she  incurred,  from 
beginning  to  end,  were  proper  charges  against 
his  estate.  Why,  then,  was  this  "confusion 
of  goods"  now  imputed  to  her?  why  was  a 
discrimination  between  the  two  parcels  of 
bricks  required  7  Only,  in  the  first  place,  to 
justify  the  inferences  from  her  confusion  of 
them,  that  the  burden  of  proof  lay  on  her  to 
shew  how  many  she  had  made,  and  that  she, 
as  "the  party  by  whose  act  the  confusion  of 


secondly,  ti 


>  made,  should  lose,  if  any  loss 
istained  by  either  party:"  and, 
lay  a  foundation  for  the  fourth 
instruction, — that  if  she  should  not  adduce 
satisfactory  evidence  of  the  quantity  of 
bricks  made  by  her  after  her  testator's  death, 
his  estate  should  be  credited  with  one  half 
of  the  proceeds  of  her  sates  of  bricks  after 
his  death ;  clear,  of  course,  of  alt  expensesi 
incurred  by  her  in  her  brick-making  businesa. 
She  had  made  no  such  discrimination  at  the 
time  ;  the  auditors  in  1808  had  confounded 
the  two  parcels  of  bricks,  credited  the 
135  testator's  *estate  with  the  whole,  and 
charged  tt  with  all  the  expenses  she 
incurred  in  her  operations  ;  and  it  was  next 
to  impossible  she  should  be  able  now  to 
adduce  satisfactory  evidence  on  the  subject. 
And,  in  the  absence  of  such  proof,  the  court 
deemed  it  fair  to  assume,  that  one  half  of 
the  bricks  she  sold  were  left  on  hand  by  her 
husband  ;  and  that  the  other  half  only  were 
made  by  her ;  and  made  of  her  own  accord, 
on  her  own  account,  at  her  own  charge  and 
risque  of  profit  or  loss.  Thus,  by  a  misap- 
plication of  a  principle  of  law,  the  court,  in 
effect,  ascertained  a  state  of  facts,  whereby 
the  opinion  of  the  court,  that  "she  should 
lose,  if  any  loss  were  to  be  sustained  by 
either  party,"  was  carried  out  into  its  prac- 
tical consequences. 

The  counsel  for  the  appellee  premised, 
thst,  in  the  accounts  actually  taken  and 
reported  by  the  commissioner,  upon  which 
the  final  decre^  of  the  court  was  founded,  no 
injustice  had  been  done  the  appellants  in 
consequence  of  the  instructions  of  the  court 
which  their  counsel  complained  of :  the 
instructions  seemed,  indeed,  -to  have  been 
forgotten  ;  the  audited  accounts  of  Septem- 
ber 1808  had  been  corrected  only  so  far  as 
they  were  surcharged  and  falsified  ;  and  the 
brick  account,  and  every  matter  that  apper- 
tained to  it,  had  been  stated  upon  actual  evi- 
dence. And  to  shew  this,  they  referred  to 
and  examined  the  commissioner's  reports. 
But  they  contended,  that  the  instructions 
were  nght.  1.  As  to  the  instruction,  that 
the  audited  accounts  of  September  1803 
should  not  be  received  even  as  prima  facie 
evidence,  but  the  whole  account  should  be 
stated  de  novo  :  they  admitted  the  general 
rule,  that  such  accounts  are  to  be  regarded 
prima  facie  as  correct,  liable  to  be  surcharged 
and  falsified  by  the  party  complaining  of 
them ;  but  they  said,  that  rule  had  never 
en,  and  could  never  be,  applied  to  a  case. 
which  the  party  who  relied  on  the  audited 
counts,  was  shewn  to  have  been  guilty  of 
wilful  injustice— of  such  and  so  many 
1  overcharges  and  'omissions  of  credits, 
as  could  only  be  imputed  to  fraudulent 
design  ;  or  to  a  case,  in  which,  if  corruption 
and  partiality  was  not  proved  upon  the  audi- 
tors, the  errors  and  injustice  of  the  accounts 
they  reported  were  so  palpable,  that  they 
could  only  be  accounted  for  upon  the  suppo- 
sition of  that  proBs  negligence  which  was  aa 
the  other  parties  interested  in 
,  as  actual  corruption  could  be ; 
,  in  which  the  fiduciaries  who 
rendered  the  accounts  had  never  returned 
entory  and  appraisement  of  the 
estate  to  be  accounted  for,  whereby  the  audi- 
could  test  the  accuracy  of  the  accounts 
they  rendered  and  submitted  to  examination. 
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(As  to  the  groaa  aegllgeacc  imputed  to  i 
aaditon,  and  the  actual  frauds  imputed 
Newton  and  wife,  chiefly  to  Mrs.  Newton, 
these  were  queationa  of  fact,  nbicb  were 
argued  on  the  evidence,  and  the  afBrmative 
as  stroonotiBly  maintained  on  the  one  side, 
as  the7  were  denied  on  the  other.)  SuppOB- 
ing-  the  fraud  imputed  to  Newton  and  wife 
proved ;  such  fraud,  they  insisted,  took 
away  alt  credit  from  the  audited  accounts, 
and  deprived  them  of  all  benefit  from  the 
use  thereof  as  evidence  :  such  ex  parte  au- 
dited accounts  could  not  stand  htg-her  than 
stated  accounts  inter  partes  ;  as  to  which,  if 
either  party  was  convicted  of  fraud,  the 
whole  accounts  were  opened.  But,  bowever, 
the  charfi^es  of  fraud  against  the  appellants, 
and  of  neg'Iigence  ag-ainst  the  auditors,  and 
the  effect  of  those  charges  if  just  on  the 
credit  of  the  audited  accounts,  might  be  con- 
troverted, the  fact  that  no  inventory  and 
appraisement  of  the  estate  was  returned  to 
the  court,  or  laid  before  the  auditors,  was 
incontestable  and  certain ;  and  that  fact 
alone,  they  said,  aufliced  to  exclude  the  au- 
dited accounts  asevidence.  Themakingand 
retnrninif  such  an  Inventory  was  an  essential 
part  of  the  duty  both  of  executors  and  guard- 
ians, which  was  positively  enjoined  by  law, 
and  they   were   sworn   to  perform.     1   Sev. 

Code,  ch.  104,  ^  35.  44, 45,  p.  383-6-7,  ch. 
137      108,  §7,  p.  407,     Then,  "what   was  the 

effect  of  the  omission  of  that  duty 
upon  the  audited  accounts  of  these  fiducia- 
ries? Tucker,  J.,  in  his  opinion  in  Anderson 
A  al.  v.  Fox  &  al.  was  the  first  judge  of  this 
court  who  stated  the  rule,  that  these  audited 
accounts  are  to  be  taken  as  prima  facie  evi- 
dence of  the  several  charges  and  credits 
theiein  contained,  liable  to  be  surcharged 
and  falsified  by  any  person  interested  therein, 
if  capable  of  adducing  satisfactory  evidence 
to  that  purpose  :  and  after  stating  the  rule, 
he  said,  that  the  party  seeking  to  sur- 
charge and  falsify  an  account  of  the  kind, 
ought  "to  call  for  the  inventory,  appraise- 
ment and  account  of  sales  of  the  estate, 
together  with  the  vouchers  in  the  hands  of 
the  executor."  The  same  judge,  in  Atwell's 
adm'rs  v.  Milton,  after  adverting  to  the 
unanimous  opinion  of  the  court  in  Carr's 
ex'ors  V.  Anderson,  that  an  inventory  and 
appraisement  which  did  not  appear  to  have 
been  signed  by  the  esecutor  nor  submit- 
ted to  the  court  and  ordered  to  be  recorded, 
was  not  proper  to  be  admitted  asevidence, 
and  after  referring  to  the  opinion  he  had  ex- 
pressed in  Anderson  &  al.  v.  Fox  &  al.  as  to 
the  effect  of  an  audited  account,  said,  "  I 
beg  leave  to  add  a  further  reason  in  snpport 
of  that  opinion.  By  our  law  both  executors 
and  administrators  are  bound  to  make  a  true 
and  perfect  inventory  of  their  testators'  or 
intestates'  estates,  and  to  exhibit  the  same, 
when  required,  to  the  court,  and  to  make  a 
just  and  true  account  of  their  actings  and 
doings  therein  Ac.  The  executor  may  cer- 
tainly, without  being  required,  exhibit  his 
accounts  to  the  court  for  settlement,  because, 
being  bound  by  obligation  under  a  heavy 
penalty  to  do  so  when  required,  he  ought  to 
be  permitted  to  do  so  without  being  required. 
The  court  are  to  proceed  to  have  the  accounts 
duly  examined  and  settled.  To  this  end, 
the  inventory  and  appraisement  (when  the 
latter  is  required)    must  be  considered  as 


preliminary  requisites,  and  necessary  vouch- 
ers.    And  when  the  court  has  referred  them 
to  commissioners   to   examine,    state 

138  "and  setUe,  who  report,  that  they 
have  examined  the  account  and  vouch- 
ers to  them  submitted,  and  closed  the  ac- 
count, which  is  afterwards  certi5ed  to  have 
been  examined  and  allowed  by  the  court, 
and  ordered  to  be  recorded  ;  can  there  he 
doubt  that  a  copy  of  the  account  so  exhib- 
ited, examined,  allowed  and  admitted  to 
record  by  the  proper  tribunal,  would  prima 
facie  be  so  far  conclusive  evidence  in  favour 
of  an  executor,  in  an  action  brought  upon 
bis  official  bond,  as  to  shift  the  burden  of 
proof,  as  to  any  thing  which  might  surcharge 
and  falsify  such  account,  from  the  executor 
to  the  plaintiff?  I  conceive  not"  Ac.  And 
Roane,  J.,  in  the  same  case,  held  the  audited 
account  prima  facie  evidence,  because, 
though  it  was  not  expressly  stated  that  the 
inventory  of  the  estate  was  produced  before 
the  auditors,  yet,  that  being  the  natural 
course  of  business,  it  should  be  intended. 
Thus,  from  the  very  authorities  which  laid 
down  the  rule,  that  audited  accounts  were 

be  taken  as  prima  facie  evidence  for  the 
executor,  it  appeared  that  the  reason  of  it 
was,  that  an  inventory  of  the  estate  was  "  a 
preliminary  requisite  and  necessary  voucher" 
to  be  laid  before  the  auditors.  And  it  was 
indeed  most  manifest,  that  without  such  a 
document,  the  auditors  would  have  no  ma- 
terials upon  which  they  could  settle  the 
accounts  ;  no  means  of  ascertaining,  whether 
the  accounts  rendered  by  the  parties  were 
fair  and  full  accounts  or  not.  Therefore, 
the  fact,  in  this  case,  that  no  inventory  of 
the  testator  Poole's  estate  bad  ever  been 
returned  to  court,  that  none  was  laid  be- 
fore, or  called  for  by,  the  auditors,  that  in 
truth  none  was  pretended  to  have  been  made 
at  any  time  or  in  any  form,  was  alone  suffi- 
cient to  justify  the  instruction  given  by  the 
court  to  the  commissioner  to  disregard  the 
audited  accounts  as  evidence.  2.  The  want 
of  the  inventory  was  also  an  essential  con- 
sideration in  the  enquiry,  whether  the  third 
and  fourth  instructions  were  correct :  it  was 
the  principal  consideration  on  which  the 
court  founded  those  instructions.    The 

139  confusion  *of  the   bricks  left  on  hand 
by  the  testator  with  those  made  by  the 

executrix,  left  it  uncertain  how  many  she 
had  made;  and  while  that  uncertainty  re- 
mained, it  was  impossible  to  know  whether 
her  charges  for  expenses  incurred  by  her  in 
her  brick-making  operations,  were  reason- 
able or  exorbitant,  real  or  pretended.  And 
it  was  in  this  way,  that  this  confusion  of 
goods  produced  by  her  own  neglect  to  return 
an  inventory  of  the  bricks  left  by  her  testa- 
tor, worked,  as  she  used  it,  to  her  own 
advantage;  whereas  the  court  thought,  and 
rightly  thought,  that  it  ought  to  operate  to 
her  loss  rather  than  to  the  prejudice  of  the 
plaintiff.  Yet  it  gave  her  the  opportunity 
of  ascertaining  by  oral  evidence,  the  true 
state  of  facts,  which  the  inventory  she  ought 
to  have  returned;  would  have  shewn.  In  the 
absence  of  any  evidence  on  her  part,  the 
court  did  not  arbitrarily  assume,  but  thought 
it  a  fair  inference  from  the  evidence,  that 
one  half  the  bricks  sold  by  the  executrix, 
had  been  made  and  left  on  hand  by  the 
testator,  and  therefore  directed  that  the  es- 
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tate  ahouM  be  credited  with  half  of  the  pro- 
ceeds of  her  tales  of  bricks ;  wberein  (as 
they  said,  and  endeavonred  by  a  minute  ex- 
amination of  the  evidence  to  shew)  the  court 
did  Indeed  err.  bnt  the  error  was  grievousi  j 
injurioua  to  the  plaintiff. 

Johnson,  (inreplj  to  thear)^umentagainst 
receiving  the  audited  accounts  as  prima  facie 
evidence,  founded  on  the  circumstance  that 
no  inventory  and  appraisement  of  the  estate 
had  been  returned,)  called  the  attention  of 
the  court  to  the  case  of  M'Call  v.  Peachy's 
adm'r ;  where,  thougph  the  administrators 
had  returned  an  Inventory,  it  was  acknowl- 
edgedly  imperfect,  in  omitting  the  important 
items  of  the  debts  due  their  testator  at  his 
death,  which  constituted  the  main  point  in 
controversy,  yet  it  was  held,  that  they  were 
not  chargeable  with  more  on  that  account, 
than  tbe  debts  which  should  be  proved  to 
have  been  collected  by  them  or  lost  by  their 
negligence,  and   that   the   audited  ac- 

140  counts,   stated    in    the  absence  *Df   a 
perfect  inventory,  should  be  taken  as 

prima  facie  evidence. 

I.  In  the  case  of  Newtoa  v.  Poole,  CAB- 
ELL, J,,  pronounced  the  opinion  and  decree 
of  the  court— That,  no  division  having  been 
made  of  the  slaves  which  belonged  to  the 
estate  of  the  testator  Robert  Poole,  and  no 
accounts  having  been  taken,  to  shew  what 
proportion  the  appellee  would  be  entitled  to 
of  the  slaves  of  that  estate,  it  was  wrong  to 
charge  the  appellant  with  the  hires  of  the 
slaves  or  of  any  of  them :  those  hires  be- 
longed to  the  executorial,  and  not  to  the 
guardianship  accounts,  and  ought  not  to  be 
settled  in  this  suit,  taut  in  the  other  suit  of 
Poole  V.  Newton  &  wife— That,  on  the  same 
ground,  it  was  improper  to  bring  into  the 
accounts  In  this  suit,  either  as  debits  or  cred- 
its, any  portion  of  the  proceeds  of  sales  of 
any  of  the  slaves  of  the  estate  of  the  testator 
Robert  Poole  ;  those  proceeds  of  sales  being 
a  fit  subject  for  the  suit  against  Newton  and 
wife,  and  not  for  this— That,  therefore,  the 
court  below  erred  in  overruling  the  appel- 
lant's exceptions  on  those  points.  And  that 
this  court  was  also  of  opinion,  that,  in  set- 
tling the  appellant's  accounts  of  the  rents 
and  disbursements  of  the  real  estate,  the 
court  below  erred  in  directing,  that  he  should 
not  be  credited  for  articles  satisfactorily 
shewn  by  disinterested  testimony  to  have 
been  purchased  by  him,  and  to  have  been 
necessary  and  proper  tor  the  lawful  purposes 
of  the  real  estate,  unless  it  should  be  also 
proved  by  like  testimony,  that  they  were  in 
fact  applied  to  the  purboses  of  the  estate  ; 
this  court  being  of  opinion,  that  when  such 
articles  were  thus  proved  to  have  been  pur- 
chased by  tbe  appellant,  his  own  oath  that 
they  were  applied  to  the  purposes  of  the 
estate,  should  entitle  him  to  credit  for  them, 
whether  they  be  of  large  or  small  amount, 
and  -although  he  should  not  be  able  to  desig- 
nate the  particular  tenement  to  which  they 
were  applied. 

141  "Therefore,  the  decree,  as  to  so  much 
thereof  as  was  above  declared   to  be 

erroneous,  was  reversed,  with  coats  Ac.  and 
as  to  the  residue  thereof  affirmed  :  and  the 
cause  was  remanded  to  the  circuit  superior 
court  of  James  City,  for  farther  proceedings 
according  to  the  principles  of  this  decree. 
II.  In  Newton  &  wife  v.  Poole,  TUCKER, 
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P.,  delivered  the  opinion  of  the  court, 
said — The  cases  before  usare  of  extreme  hard- 
ship to  the  appellee,  to  whom  it  is  obvious 
from  the  records,  that  large  sums  are  due. 
in  his  character  of  ward  and  distributee, 
although  his  recovery  has  hitherto  been  pre- 
vented, and  may  be  still  further  delayed,  by 
the  complicated  situation  of  the  accounts,  and 
by  the  embarraasmenta,  which,  in  cases  of 
this  description,  are  so  easily  thrown  in  the 
way  of  a  final  decree.  In  such  cases,  it  can- 
not be  improper  for  the  court  of  chancery, 
where  it  is  apparent  that,  under  any  aspect 
of  the  case,  an  indisputable  amount  is  due 
to  the  distributee,  to  make  an  interlocutory 
order  for  the  payment  of  it,  instead  of  tying 
up  for  a  quarter  of  a  century  what  is  beyond 
dispute,  merely  because  there  may  be  mattera 
of  minor  importance  unsettled  between  the 
parties.  In  this  case  the  appellee's  father 
died  in  1803.  He  himrelf  came  of  age  in 
1823,  and  filed  these  bills  againat  bis  own 
mother  and  father-in-law,  in  the  character 
of  executors  and  guardians ;  and  in  May 
183S.  a  final  decree  was  pronounced  from 
which  the  defendants  appealed,  and  tbe 
cause  has  lingered  here  ever  since.  So  that, 
at  fonrty  years  of  age,  the  appellee  has  not 
yet  received  one  cent  of  that  portion  of  his 
patrimony  which  han  accumulated  in  the 
hands  of  his  guardian.  Such  a  state  of 
things  is  a  reproach  upon  the  justice  of  the 
country.  To  avoid,  in  some  degree,  the  cry- 
ing hardship  of  the  law's  delay,  it  is  cei^ 
tainly  desirable,  that  the  court  of  chancery 
should,  in  such  cases,  make  such  interlocu- 
tory decrees  as  I  have  indicated. 
142  *In    proceeding    to    settle    the  con- 

tested questions  between  the  parties, 
the  first  that  presents  itself  is  as  to  the 
rights  of  Mrs.  Newton  in  her  deceased 
husband  Robert  Poole's  estate.  And  here 
we  are  agreed,  that  she  is  entitled  to  one 
third  of  the  estate,  real  and  personal,  pre- 
cisely as  the  law  would  give  it  to  her,  and  to 
the  slaves  Sam  and  George  and  tbe  other 
specific  legacies,  in  addition  thereto.  In 
other  words,  the  widow  is  entitled  under  this 
will,  to  one  tliird  after  payment  of  debts, 
and  to  the  specific  legacies  t>eBldes;  and,  in 
estimating  that  third,  the  specific  legacies 
and  the  emancipated  slave  are  to  be  taken 
as  part  of  the  dividend,  so  that  she  will  have 
a  third  of  the  whole  estate  after  payment  of 
the  debts.  This  is  the  principle  on  which 
the  court  proceeded  in  Overton  &  wife  v. 
Maben. 

It  next  becomes  necessary  to  decide, 
whether  the  court  properly  forbade  the  intro- 
duction by  the  appellants  of  the  administra- 
tion accounts,  settled  in  September  1808, 
under  the  orders  of  the  borough  court  of 
Norfolk,  as  prima  facie  evidence  in  their 
behalf.  And  we  are  of  opinion,  that  the 
instruction  upon  that  subject  was  erroneous. 
It  has  long  been  the  established  rule  of  onr 
courts,  that  settlements  of  administration 
accounts  made  by  auditors  appointed  by  the 
courts  of  probat,  when  duty  returned,  ap- 
proved and  recorded,  are  admissible  evidence 
for  the  executor,  and  are  to  l>e  taken  as  prima 
facie  evidence  of  the  several  charges  and 
credits,  subject  to  be  surcharged  and  falsi- 
fied by  any  person  interested.  The  decitions 
to  that  efFect  (cited  at  the  bar)  rest,  mainly, 
upon  tbe  long  established  practice  of   the 
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country,  and  are  somewhat  lUHtained  by  the 
principle,  that  where  the  law  entrusts  the 
performance  of  certain  duties  to  commis- 
sioners, it  will  be  presnmetl  they  have 
properly  fulfilled  them,  till  the  contrary  is 
proved.  Stark.  Bv.  part  2,  g  49,  p.  173  ;  Id. 
part  4,  p.  263  ;  Moody  v.  Thurston,  1  Stra. 
481.  Guardians'  accounts  stand  npon  the 
same  footing  by  statute.    The  order, 

143  theo,  in    this  'case,    was    erroneous, 
unless  there  was  something  from  which 

we  could  infer  falsehood  and  unfairness  on 
the  part  of  the  commissioners.  What  re- 
quires us  to  disregard  the  rule,  which,  until 
the  contrary  be  proved,  attributes  verity  to 
their  certificate,  that  the  items  of  charg-e 
and  credit  in  those  accounts  were  sustained 
by  vouchers  or  sufficient  evidence?  The 
objections  which  have  been  made,  very 
sufficiently  indeed  prove  surcharges  and 
falsification  ;  and,  so  far,  the  account  must 
be  corrected.  But  such  proof  does  not  oper- 
ate to  discredit  the  whole  account ;  for,  if  it 
did,  no  account  could  stand,  as  there  is  per- 
haps none  in  which  some  error  or  omission 
may  not  be  fonnd.  It  is  not,  therefore, 
enough  to  shew  that  there  has  been  no  inven- 
tory ;  or  that  great  errors  appear,  or  that 
the  executor  has  even  taken  an  unfair 
advantage;  for  though  such  evidence  unques- 
tionably would  affect  the  general  result,  and 
forbid  us  to  take  the  amount  reported  to  t)e 
just,  yet  so  long  as  the  commissioners  are 
unassailed,  the  verity  of  their  certificate  of 
the  proof  of  the  items  of  the  account  must  be 
allowed,  unless  controverted  by  evideuce. 
For  the  audited  account  does  not,  as  has  been 
erroneously  supposed,  stand  upon  the  foot- 
ing of  a  stated  account  t>etween  the  parties. 
The  latter  rests  upon  the  supposed  adjust- 
ment between  the  parties  themselves;  and 
if  there  be  fraud,  it  is  of  course  void  in  toto. 
The  other  rests  upon  the  supposed  integrity 
of  an  impartial  tribunal,  and  Is  only  to  b« 
corrected  so  far  as  it  is  proved  to  be  erroneous, 
unless  corruption  in  the  tribunal  itself  can 
be  established ;  for  where  the  Ian  authorizes 
any  person  to  make  an  enquiry  of  a  judicial 
nature,  and  to  register  the  proceeding*,  the 
proceedings  so  registered  are  not  only  to  be 
presumed  to  be  true,  but  they  are  generally 
held  to  be  the  only  legitimate  medium  to 
prove  the  result.  Stark  Ev.  part  4,  p.,  1043, 
As  in  this  case  ;  although  the  audited  account 
is  not  conclusive  evidence  against  those  not 
parties  to  it,  to   establish   the   amount 

144  and  justice  of  *the  executorial  disburse- 
ments, yet   the   fact   that  a   particular 

item  was  proved  by  a  voucher,  or  that  all 
the  items  were  proved  by  vouchers,  depends 
upon  the  certificate  of  the  persons  entrusted, 
and  must  therefore  be  taken  as  true  unless 
disproved.  Therefore,  the  circuit  superior 
court  erred  in  refusing  to  permit  the  audited 
account  to  be  received  as  prima  facie  evi- 
dence before  its  commissioner. 

As  to  the  instruction  upon  the  abstract 
principle  about  the  confusion  of  goods,  we 
areof  opinion,  that  that  principle  has  noth- 
ing to  do  with  the  case.  The  whole  of  the 
bricks,  whether  made  before  or  after  the  tes- 
tator Poole's  death,  lielonged  to  his  estate, 
and  ought  to  be  credited  to  it ;  aod  the  whole 
<if  the  expenses  in  his  lifetime,  or  since  liis 
death,  should,  in  like  manner,  l>e  charged  to 
the  estate,  the  net   balance   constituting,  in 


fact,  the  assets  of  the  testator,  chargeable 
with  debts  and  distributable  amoug  those 
entitled. 

These  principles  being  settled,  the  result 
would  prima  facie  require  a  reversal  of  the 
decree.  But  the  appellee's  counsel  contend, 
that  if  upon  a  full  examination  of  the  whole 
record,  the  amount  decreed  does  not  exceed 
what  is  due  to  the  plaintiff,  the  decree  should- 
be  affirmed,  although  the  court  below  may 
have  arrived  at  the  result  in  an  irregular 
manner.  As  a  general  principle,  this  may  be 
admitted ;  but  the  enquiry  still  recurs, 
whether  such  a  course  can  be  safely  adopted 
in  this  complicated  case,  depending  upon 
masses  of  evidence,  documentary  and  oral, 
and  requiring  detailed  explanations  of  the 
numerous  exceptions  filed  in  the  cause  ?  We 
think  not;  and  the  rather,  as  the  accounts 
may  assume  a  very  different  aspect,  when 
stated  by  a  commissioner,  npon  a  recommit- 
ment with  instructions  to  receive  the  audited 
accounts  as  evidence,  and  to  adjust  the  brick 
account,  and  the  legacies  and  distribution, 
upon  the  principles  atwve  mentioned,  We 
therefore  decline  going  into  an  examination 
of  the  exceptions  in  the  second  case,  as 

145  that  examination  *could  not  end  in 
any  profitable  result,  and  might  con- 
clude matters  which  ought  ft)  be  left  open 
to  the  operation  of  the  evidence  afforded  by 
the  audited  accounts. 

The  decree  of  this  court  declared,  that 
there  was  error  in  the  said  proceedings  and 
decree  of  the  con rt  below,  in  the  followEng 
particulars  ;  1.  In  the  instructions  given  to 
the  commissioner  by  the  interlocutory  decree 
of  February  1829,  that  in  taking  the  accounts 
the  defendants  should  not  be  permitted  to 
offer  and  use  as  prima  facie  evidence  the 
accounts  of  their  transactions  rendered  to  the 
hustings  court  of  Norfolk,  but  that  the  ac- 
counts should  be  taken  de  novo  without  bene- 
fit to  them  from  those  accounts ;  this  court 
l>eing  of  opinion,  that  it  is  the  well  estab- 
lished rule,  that  ex  parte  settlements  of  ad- 
ministration accounts  by  commissioners 
appointed  by  the  court  which  granted  probat 
or  administration,  and  passed  by  such  court, 
are  to  be  received  prima  facie  as  evidence  in 
favour  of  the  executor  or  administrator,  sub- 
ject nevertheless  to  tw  impugned,  surcharged 
and  falsified  by  the  opposite  party  :  2.  In 
the  application  of  the  principle  of  law  as  to 
the  confusion  of  goods,  to  the  ascertainment 
and  adjustment  of  the  brick  account ;  this 
court  being  of  opinion,  that  the  whole  of  the 
bricks,  whether  made  before  or  after  the  tes- 
tator Poole's  death,  shonld  be  taken  to  have 
belonged  to  his  estate,  and  ought  to  be  cred- 
ited to  it,  and  that  the  whole  of  the  expenses 
in  making  them,  whether  in  his  lifetime  or 
since  his  death,  should  in  like  manner  be 
charged  to  his  estate  ;  the  net  balance  con- 
stituting, in  fact,  the  assets  of  the  testator 
chargeable  with  debts,  and  distributable 
among  those  entitled:  3.  In  the  construc- 
tion of  the  will  of  Robert  Poole  ;  this  court 
)>eing  of  opinion,  that  the  widow  was  entitled 
first  to  her  specific  legacies  in  absolute  prop- 
erty, and,  in  addition  thereto,  to  one  third  of 
the  real  and  personal  estate  of  the  testator 
after  payment  of  debts ;  the  real  estate 

146  *and  slaves  (if  any)  in  her  share  to  be 
held  for  life,  and  the  other  personalty 

in  absolute  property  ;  and  that,  in  estimat- 
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ing  her  third,  the  specific  legacies  and  the 
emancipated  Blave  are  to  be  taken  as  a  part  of 
the  dividend,  bo  that  she  will  have  a  third  of 
the  whole  estate  including  them,  in  addition 
to  her  specific  legacies.  And  the  court  being 
of  opiaion,  that  further  decision  bj  this 
court  upon  the  various  exceptions  and  other 
points  in  the  cause,  will  lead  to  no  profitable 
result,  as  it  is  impossible  to  see  how  far  they 
maj  be  affected  by  the  opinions  upon  the 
questions  at>ove  decided,  waived  an;  such 
further  decision.  Therefore,  decree  re- 
versed, so  far  as  it  was  above  declared  erro- 
neous, with  costs  Ac.  And  cause  remanded 
to  the  circuit  superior  court  of  James  City, 
to  be  finally  proceeded  in  according  to  the 
principles  declared  in  this  decree. 


1+; 


*S laughter's  Adm'r  v.  Tutt. 

Marcb.  IMI.  RlcliinoiKl. 

<  Absent  St  A  HARD.*  J.) 

Parol  OIM  of  Slavn-Bv1dBdc«t-Casa  at  Bar— Id  tro> 
ver  sKaloHt  adm'r  of  plalutlfl's  fattier.  plalDtIS 
claims  title  to  slaves  under  a  parol  gift  from  hia 
father,  and  poBsesalon  under  the  allesed  elft: 
there  Is  do  direct  proof  of  tbe  rite,  bnt  only  proof 
of  BOcll  a  temporary  posseaKlon  held  by  the  plain- 
lin.  as  may  as  veil  t>e  referred  to  a  loau  as  to  a 
Klft  from  the  father,  and,  under  the  clrcum- 
Btancea.  more  probably  referrible  to  a  loan  than 
CoaElft:  HauD.  this  proof  ia  InsufBcieat  to  main - 
talu  the  title. 

BIIU  of  EKCcptloB-lttotloa  for  New  Trial— Rule  ol 
Decision  Wbni  Facta  CertiUcd.I-in  a  hill  of  ei- 
ceptlODS  [o  a  ludsmeuc  of  a  court  overrallag  a 


*Me  had  IweD  cooosel  Id  the  cause. 

Hlllti-NKCHltr  ol  DeUvery.— See  faot-notti  lo 
Miller  V.  Jeffress.  4  Qratt.  472;  Tuti  v.  Slanelicer.  6 
QratL  MH.  The  principal  case  Is  cited  in  Miller  t. 
Neff.  8S  W.  Va.  206.  10  S.  E.  Rep.  881:  Thomas  v. 
Lewis.  8B  Va.  g£.  IB  S.  E.  Rep.  SS».  .See  seneraltV, 
mouocraphic  nott  an  "Uifts"  appended  to  Barker  r. 
Barker.  2  Gratt.  344.  Tutlv.  Slaneliter.  b  OratL  864. 
Is  the  sequel  lo  the  principal  case. 

tBUi*  of  Eioptlaa— Motion  for  P4cw  Trial— Rule  «1 
Decision  Where  Facts  Certllled.— Wtiere.  lu  a  bill  of 
exceptions  to  tbe  decision  of  the  lower  court  upon 
a  motion  for  a  new  trial,  the  fatU  proved  at  trial 

the  appellate  conrt.  wlthoat  resardins  the  opioion 
of  tbe  jury  and  tbe  Inferior  court,  will  l>roceed  tu 
Judee  for  Itself  orleinally.  and  determine  whether 
tbe  proper  inferences  and  conclusions  were  made 
and  drawn  from  the  facts.  In  support  of  tbls  prop- 
osition, see  tbe  principal  case  cited  lu  Vatdeu  v. 
Com..  IS  Grall-  127:  Harrison  v.  Farmers'  Bank.  6 
W.  Va.  S:  Glllilan  v.  Lndlneton.  6  W.  Va.  148. 

Bnt  in  Richmond,  Fred.  A  PoU  R.  K.  Co.  v.  Snead. 
IB  Gratt.  SB4,  ihe  court  said:  "It  Is  not  necessary 
therefore  to  say  any  tbins  In  reference  to  tbe  case 
of  Klauahler-i  Admr  c.  Tult.  18  Uiok  I4T.  wblcb  was 
Cited  Id  tbe  argument  by  tbe  counsel  for  the  rall- 


erely. 


ertlfied 


nninBueoced  by  tbe  opinion  of  tbe  Jury  or  of  the 
circuit  conrt.  That  case,  however,  admits,  tbat 
when  tbe  facts  proved  do  not  establish  the  fact 
necessary  to  a  )nst  conclnslon.  but  such  further 
fact  is  to  be  Inferred  from  the  facts  proved,  and 
the  facta  proved  leave  It  uncertain  whether  such 
further  fact  can  or  cannot  be  fairly  Inferrtd, 
respect  ought  to  be  paid  by  Ihe  appellate  court  to 
tbe   verdict  and  ludgment   in  the  coart  below." 


motion  for  a  new  trial.  Che  facts  proved  at  the 
trial  are  Slated  and  certlaed  by  tbe  court:  upon 
appeal  from  tbe  ludiimenL  It  appears  tbat  tbe 
verdict  Is  an  erroneous  inference  from  the  facts 
stated:  therefore.  Indgment  reversed,  and  a  new 
trial  awarded. 
Saaw— SsBs— SaoM.— And  where  the  facia  proved  at 
tbe  trial,  are  stated  and  certitled  by  the  court 
that  tried  the  cause,  and  tbe  quemon  Is  whether 
the  verdict  coDforma  with  tbe  facts  stated,  and 
there  is  no  anestlon  as  lo  tbe  weight  or  credit  of 
evidence,  tbe  appellate  court  should  judge  of  tbe 
correctness  of  the  verdict  upon  tbe  facu  stated, 
uninfluenced  by  the  opinion  of  tbe  Jury,  or  of  tbe 
court  tbat  sanctioned  tbe  verdict:  TuuKWl.  P.. 
paulo  dlssentience. 

Trover  for  six  slaven,  brought  in  the  cir- 
cuit superior  court  of  Culpeper,  by  Tutt 
against  Slaughter,  who  died  pending  the 
action,  and  it  was  revived  against  his 
administrator.  Plea,  the  general  issue. 
The  jury  having  found  a  verdict  for  the 
plaintiff  for  1500  dollars  damages,  the  de- 
fendant moved  for  a  new  trial ;  the  court 
overruled  the  motion ;  and  the  defendant 
filed  a  bill  of  exceptions,  in  which  it  was 
stated,  and  certified  by  the  court,  that  tbe 
following  "were  all  the  facts  established 
by    the   evidence:" 

That  the  plaintiff  claimed  the  slaves 
under  a  parol  gift  from  his  father,  now 
deceased,  of  whom   Slaughter  the   original 

defendant  was  the  administrator. 
148  "That  in  1816  or  1817,   the  plaintiff, 

then  a  very  young  man,  who  had  been 
previously  living  with  his  father,  removed 
to  a  place  in  Culpeper  about  fifteen  miles 
from  his  father's  residence,  and  there  set 
up  a  blacksmith's  shop  (not  being,  how- 
ever, a  blacksmith  himself) ;  in  which  a 
negro  man  slave,  named  Moses,  worked  as 
a  smith,  and  his  wife  Mirny,  and  one  little 
negro  girl,  then  their  only  child,  lived 
there  with  him.  These  slaves  had  been 
previously  the  property  of  the  plaintiff's 
father:  there  was  no  evidence  to  show  on 
what  terms  they  went  to  the  plaintiff's  res- 
idence :  only  the  fact  that  they  did  go 
thither,  appeared.  Tbe  blacksmith's  shop 
was  continued  about  a  year,  and  then 
broken  up;  upon  which  the  slaves,  Moses 
and  his  wife   and   child,    were  returned  to 


tuitt  to  Fiaher  v.  Vanmeler.  9  I.eigb  IB. 

Same-Rnic  ol  DecUlon  When  Evidence  Certified,  -on 
tbe  other  band,  the  principal  ca.^e  is  cited  lu  State 
V.  Flanagan.  t6  W,  Va.  I2U.  for  the  proposition  tbat. 
where  tbe  evidence,  and  uol  tbe  facts.  Is  certiDed. 
the  appellate  court  will  review  the  opinion  of  tbe 
trial  court  granting  or  refusing  a  new  trial  on  tbe 
ground  tbat  the  verdict  Is  contrary  to  tbe  evidence. 
whenever  the  couri  by  excluding  all  the  conflicting 
parol  evidence  of  the  exceptor,  and  by  giving  full 
faith  and  credit  to  all  tbe  evidence  of  tbe  adverse 
party,  can  see  tbat  the  verdict  is  plainly  conlrarr 
to  tbe  evidence.  ^eefoatnoU  to  Valden  v.  Com..  18 
OraiL  111.  See  monocrapbic  not*  on  "Bills  of  Ex- 
ception" appended  to  Stoneman  v.  Com..  St  Oratt. 
887. 

Review  on  Appeal -Matter*  ef  Dtocretton.-As  lo 
when  matters  of  discretion  decided  by  tbe  court 
below,  will  be  revleweil  by  an  appellate  court,  see 
tbe  principal  case  cited  In  Welch  v.  County  Conn. 
S0  W.  Va. «.  i  S.  E.  Bep.  Ml. 
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the   residence  of  the  plaintiff's  father, 
had  a  large  farm,  and  manj  slaves  upo: 
there,    Moaea     worked    in    a    black sm 
shop,  and  his  familj  lived  on  the  farm  with 
the  rest  of  the  father's   slaves.     The  plai 
tiff  went    over  the  Blue  Ridg-e,  and  lived 
short  time,  but  whether    this  waa  before 
after  he  opened  his   blacksmith's  shop,  did 
not  distinctly  appear:  however,  he  returned 
to    his  father's    house,  to 
about    the   same  time  the  slave    Moses  and 
his  family    returned:  and,  thenceforth,  till 
the  father's  death,    Moses   and   his  familj 
continued  at  the  father's  residence,  and  the 
plaintiff  resided  there,    superin tending  hi 
father's  business. 

In  November  1827,  the  father  executed 
two  bonds  for  debts  of  his  own,  in  which 
the  plaintiff  joined  as  his  surety;  and  the 
father,  by  deed  of  trust  dated  the  same  day, 
conveyed  the  slaves  Moses  and  Mirny  and 
all  the  increase  they  then  had  to  a  trustee, 
for  the  purpose  of  indemnifying  the  plain- 
tiff against  loss  by  reason  of  his  surety- 
ship. It  was  not  espressly  stated  in  thr 
bill  of  exceptions,  that  the  plaintiff  had 
notice  of  the  execution  of  that  deed  of  trust 
at  the  time;  but  it  was  stated,  that  he 
afterwarda  told  the  trustee  (a  near  neigh 
bour  an  Intimate  acquaintance  of  the 
149  family)  that  he  wished  and  *  hoped  to 
borrow  money  to  pay  the  debts,  and 
then  to  have  the  slaves  aold  under  the  deed 
of  trust,  and  to  buy  them  himself :  he 
during  his  father's  life,  told  the  trustee  that 
he  had  any  claim  to  the  slaves:  and  both 
the  trustee  and  another  witness  (the 
father's  nest  neighbour)  always  consid- 
ered Moses  and  his  family,  from  the  time 
of  their  return  from  the  plaintiff's  black- 
smith's shop  as  above  mentioned,  as  con- 
stantly in  the  father's  possession,  and  h' 
property ;  nor  did  they  ever  know  the 
plalntitf  to  claim  them  doring  his  father'^ 
life,  though  they  heard  from  others  of  such 
a  claim,  some  two  or  three  years  before  the 
father's  death. 

In  February  1R30,  the  coroner  of  Cul- 
peper  went  to  the  father's  house,  with  an 
execution  ag-ainst  him  to  a  large  amount, 
which  he  intended  to  levy  on  slaves;  when 
the  plaintiff  said,  the  execution  should  not 
be  levied  on  the  slaves  that  belonged  to 
him,  but  without  naming  the  slaves  he 
claimed  as  belonging  to  him ;  and  the 
father,  bearing  this,  said  there  was  enough 
of  other  property  to  levy  it  on.  The  exe- 
cution was  levied  on  slaves,  but  not  on 
Moses  or  his  wife  or  their  children. 

Until  1830,  all  the  slaves  on  the  father's 
farm,  including  Moses  and  his  family,  had 
been  given  in,  to  the  commissioner  of  the 
revenue.  In  the  father's  name,  sometimes 
by  himself,  and  sometimes  by  the  plaintifT, 
0  whom  he  referred  thecoi 


whe 


the 


take  the 


list  of  taxable  property  in  1830,  the  father 
told  him  that  all  the  property  had  thereto- 
fore been  listed  in  his  name,  but  it  must 
now  be  separated,  and  "the  boys"  (meaning 
bis  sons)  must  give  in  their  own  property 
in  their  own  names:  he  did  not  say  what 
properly  was  his,  or  what  belonged  to  "the 
boys,"  nor  did  any  one  else  tell  the  com- 
missioner: but  a  change  was  made  in  the 
mode  of  entering  the  property;  and  in  1S30, 


which  was   the  first  year  the  plaintiff  was 

charged    with     taxable    property,    he    was 

charged    with     two    black    tithables    (two 

slaves  above   the  age  of  sixteen)  and 

150  ''three    slaves   between    the    ages    of 
twelve      and     sixteen.       It    was    not 

shewn,  that  the  plaintiff  had  or  claimed 
any  other  slaves,  but  those  above  men- 
tioned, and  a  negro  girl  which  had  been 
given  him  by  his  wife's  father. 

A  witness  (a  dealer  in  slaves)  proved, 
that  he  had  frequently,  within  ten  or 
twelve  year*  before  the  trial,  and  down  to 
twelve  or  eighteen  months  before  the 
death  of  Tutt  the  father,  told*  htm,  that  a 
negro  blacksmith  might  be  sold  very  well, 
and  either  asked  him  whether  he  had  such 
a  slave  to  sell,  or  suggested  to  him  that 
he  might  make  such  a  sale;  to  which  he 
always  replied,  that  he  had  none  such,  but 
that  his  son,  the  plaintiff,  had  a  black- 
smith, the  man  Moses,  and  his  family, 
which  he  might  sell  if  he  pleased;  and 
the  witness  applied  to  the  plaintiff  to  pur- 
chase these  slaves,  who  declined  to  sell 
them. 

Tutt.  the  father,  was  a  widower.  Tutt, 
the  plaintiff,  took  a  wife  in  1828,  and 
brought  her  to  his  father's  house,  where 
they  lived  with  him  till  his  death,  deriving 
their  subsistence  from  his  estate;  but  they 
lived  there  only  by  the  father's  courtesy: 
the  plaintiff  attended  to  bis  father's  busi- 
ness, who  reposed  great  confidence  in  him, 
and  his  wife  officiated  as  housekeeper. 

Mimy,  the  wife  of  Moses,  died  in  the 
lifetime  of  Tutt,  the  father;  and  Moses 
and  SIX  children  of  Mimy,  being  found  on 
the  father's  farm  at  his  death,  were  in- 
ventoried and  appraised  as  part  of  the 
father's  estate,  and  then  sold  by  his  ad- 
ministrator Slaughter,  the  original  defend- 
ant in  this  action,  though  the  plaintiff 
forbade  the  sale. 

Tutt,  the  father,  though  once  In  affluant 
circumstances,  so  that  in  1817  the  slaves 
Moses  and  his  wife  and  child  were  a  rea- 
sonable advancement  to  hia  son  the 
plaintiff,  had  become  much  embarrassed 
before  his  death,  and  died  insolvent. 

The  slave  Moses  bad  been   recovered   by 

the     plaintiff     in     an    action    of    detinue 

against    Slaughter     in    his   lifetime; 

151  *and  the  present  action  was  brought 
to  recover  the  value   of   Mirny's  six 

children,  which  had  been  sold  by  Slaughter, 
administrator  of  Tutt  the  father,  in 
October  1832,  for  1200  dollars,  which  sum 
with  interest  was  what  the  plaintiff  claimed 
■  1  this  action. 

And  "these  being  the  facts  and  all  the 
facts  in  the  case,"  the  court  overruled  the 
defendant's  motion  for  a  new  trial,  and 
gave  the  plaintiff  judgment  for  the  dam- 
ages found  by  the  jury. 

The  defendant  applied  to  this  court  for  a 
supersedeas  to  the  judgment;  which  was 
allowed. 

Leigh,  for  plaintiff  in  error,  said,  that 
upon  the  facts  stated,  the  verdict  was 
plainly  against  law.  Tutt  claimed  title 
to  the  slaves  In  question,  under  a  parol  gift 
of  his    father:  and    to    maintain    such    a 

tie,  there  must  be  proof,  in  the  first  place, 
that  the  father  made  such  a  gift  to  the 
son ;  and    then,    that   the  slaves   so    given 
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came  at  some  time  into  the  actual  poasea- 
sioQ  of,  and  remained  with,  the  donee  or 
some  person  claiming  under  liim.  1  Rev. 
Code,  ch.  Ill,  1  51,  p.  432.  Now,  in  this 
case,  there  was  no  proof  whatever  of  any 
grift  made  by  the  father  to  the  son,  to 
which  the  poseeesion  of  the  son,  even  if 
possession  liad  been  proved,  could  be  re- 
ferred; and,  allowing  the  utmost  latitude 
of  inference  from  the  proofs  of  the  son's 
possession,  set  out  in  the  bill  of  exceptions. 
It  was  impossible  to  infer  such  an  actual 
and  abiding  possession  in  the  douee,  as 
the  statute  required  to  support  a  parol 
gift  of  slaves.  To  sustain  the  judgment 
of  the  circuit  superior  court,  this  court  must 
not  only  infer  the  fact  of  the  parol  gift  of 
the  father  from  the  mere  fact  of  the  son's 
possession,  but  it  must  infer  the  fact  of 
the  son's  possession  from  facta  altogether 
equivocal  and  inconclusive.  The  son,  it 
seemed,  rented  his  claim  on  an  alleged  gift 
of  his  father  made  in  1816  or  1817,  when  he 
left  bis  father's  house,  set  up  his  black- 
smith's  shop    fifteen    miles   off,   and 

152  carried  the  slaves  Moses  and  his  *wife 
and   child    with    him;  but  the  slaves 

remained  In  his  possession  only  one  year, 
and  were  then  returned,  and  thencefortti 
remained  in  :he  father's  possession  tillliis 
death  in  1832;  and  in  1827,  the  father  ex- 
ercised complete  ownership  over  them,  and 
his  right  to  them  was  acknowledged  by  the 
son ;  for  he  mortgaged  the  slaves  to  the 
son,  to  indemnify  him  against  a  suretyship 
the  son  had  incurred  for  him,  and  the  son 
declared  his  purpose  to  acquire  the  slaves 
under  the  mortgage,  "rhat  transaction  was 
a  complete  refutation  of  any  gift  prior  to 
its  date.  Was  any  gift  made  subsequently 
to  that  date?  Certainly,  no  direct  proof  of 
such  gift  was  adduced.  Did  the  son  ever 
acquire  the  possession  subsequently  to  18277 
The  possession  continued  without  change 
or  interruption  in  the  father  till  hia  death. 
As  to  the  conversations  stated  to  have 
occurred  in  1830,  between  the  coroner,  Tutt 
the  son,  and  Tutt  the  father,  concerning 
the  levying  of  the  execution,  between  the 
father  and  the  commissioner  of  the  revenue 
in  the  same  year,  and  between  the  negro 
dealer  and  the  father;  he  said,  these  proof) 
were  too  vague  to  warrant  the  inferenct 
of  an  actual  gift  by  the  father  to  the  son^ 
even  of  the  slaves  Moses  and  his  wife 
Mimy,  much  more  a  gift  of  their  sii  chil' 
dren.  But  if  the  gift  could  possibly  be  in- 
ferred from  the  facts,  still  proof  of  the 
actual  possession  of  the  donee  under  the 
gift,  was  wanting;  and  without  such  pos' 
session,  the  gift  was  invalid. 

Patton,  for  the  defendant  in  error,  con 
tended,  that  the  parol  gift  under  which  he 
claimed,  and  his  possession  under  the  gift, 
were  fairly  inferrible  from  the  facts  proved 
at  the  trial.  This  was  not  a  controversy 
between  the  creditors  of  the  donor  and  thi 
donee,  but  between  the  donee  and  the 
administrator  of  the  donor:  neither  the 
donor  nor  his  representative  could  avail 
himself  of  any  such  want  of  formality  i 
the  gift,  or  the  want  of  such  a  change  i 
the  posBse-ision  visible  to  the  world,  as 
might    render    the    transaction    void 

153  as    against    the    donor's    'creditors. 
The  question  was,  whether  there  was 


valid  gift  of  the  slaves  as  between  the 
parties?  Tutt  the  father  made  a  simple 
unqualiHed  delivery  to  Tutt  the  son,  of  the 
slaves  Moses  and  his  wife  and  child,  in 
1816  or  1817 ;  and  this  was  a  perfectly  rea- 
sonable advancement  from  the  father  to 
ion :  the  son  removed  the  slaves  to  a 
distance,  and  employed  and  held  them  in 
service,  till  it  suited  his  purposes  or 
pleasure,  to  break  up  his  blacksmith's 
shop,  and  to  abandon  his  new  residence. 
This,  he  argued,  was  proof  enough  of  the 
original  gift,  accompanied  by  possession  in 
the  donee,  and  therefore  complete.  It  was 
true,  the  slaves  were  afterwards  returned, 
not  however  to  the  father,  but  to  the 
father's  residence,  and  lived  on  the  father's 
farm ;  but  then  it  was  to  be  considered, 
that  the  son  returned  to  the  father's  house 
about  the  same  time,  and  he  also  resided 
there,  having  the  superintendence  of  all 
the  slaves  on  the  farm,  including  the  slaves 
in  question.  His  control  over  the  slaves 
which  were  the  property  of  his  father,  was 
exercised  as  his  father's  agent;  but  his 
control  over  the  slaves  in  question,  which 
were  his  own  property,  was  referrible  to 
his  own  rights,  and  was  a  continuance  of 
his  possession.  When  a  father  and  son 
live  together  on  the  same  farm,  and  both 
have  slaves  on  the  farm,  it  was  most  rea- 
sonable, that  the  possession  of  each  parcel 
of  slaves  should  be  regarded  as  following 
the  rights  of  the  respective  parties.  As  to 
thecircumstanceof  the  father's  making  the 
deed  of  trust  in  1827,  whereby  he  conveyed 
these  slaves  to  a  trustee  for  the  indemnifi- 
cation  of  the  son  against  the  suretystaio 
be  had  incurred  for  the  father's  debt;  that 
could  not  be  regarded  as  a  waiver  by  the 
son  of  his  rights  under  the  previous  gift  of 
the  father,  or  as  an  acknowledgment  of 
the  father's  right  of  property  in  the  slaves; 
for  it  did  not  appear  that  the  son  was  ap- 
prised of  the  execution  of  the  deed  of 
trust  at  the  time;  and  his  subsequent  wish 

to  purchase  the  slaves  under  the  deed 
154      of  trust,    might   be  "fairly  attributed 

to  his  wish  to  avoid  an  unpleasant 
controversy  with  his  father.  That  Tutt, 
the  father,  did  not,  at  the  time  he  executed 
that  deed,  or  even  afterwards,  claim  any 
right  in  or  control  over  the  slaves  in  ques- 
tion, that,  on  the  contrary,  he  acknowl- 
edged the  absolute  right  of  Tutt  the  son  to 
them  as  his  own  property,  was,  he  said, 
proved  Beyond  question,  by  his  admission 
in  1830,  that  these  slaves  (for  there  were 
no  others  that  could  have  been  referred  to) 
were  not  liable  to  executions  for  his  debts; 
by  his  insisting,  that  they  should  be  listed 
on  the  books  of  the  commissioner  of  the 
revenue  as  the  son's  property,  so  that  he 
should  pay  the  taxes  upon  them,  and  the 
charging  of  them  to  the  son  accordingly; 
and  by  the  father's  declaration,  frequently 
repeated  in  the  course  of  several  years, 
that  he  had  no  such  slaves  as  these  to  sell, 
but  that  his  son  had  a  blacksmith,  "the 
man  Moses,  and  his  family,"  which  he 
might  sell,  if  he  pleased.  Royston  &  wife 
V.  Hankey,  3  Moore  A  Scott,  381 ;  30  Eng. 
C.  L.  R.  308.  It  was  a  material  circum- 
stance, that  Tutt,  the  son,  had  recovered 
the  slave  Moses  in  an  action  of  detinue 
against  Slaughter  in  his  lifetime,  upon  the 
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Bame  title,  upoa  which  he  now  claimed  the 
value  of  the  iiz  children  of  Moses:  that 
recoverj  ou^ht  to  conclude  the  question 
here.     Shelton  v.  Barbour,  2  Wash.  64. 

But  suppOBing  the  question  of  title  more 
doubtful  than  it  was,  yet,  he  said,  the  ver- 
dict of  the  jury  oui^ht  not  to  be  disturbed. 
This  was  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  evi- 
dence; and  it  was  well  settled,  that,  in 
■uch  a  case,  a  new  trial  ouRht  to  be  granted 
onlj  where  the  verdict  is  a  plain  deviation 
from  right  and  justice  1  never  in  a  doubt- 
ful case,  merely  because  the  court,  if  of  the 
jury,  would  have  given  a  different  verdict; 

Sr   Roane,  J.,  in    Kosa  v.    Overton,  3   Call 
9;  Brugh   v.  Shanks,  S   Leigh  598;  Mays 
V.  Calliaon,  6  Leigh  230;  Brown   v.    Hund- 
ley,   7    Leigh    119;    Mahon    v.    Johnston, 
Id.  31?. 

155  *Leigh,  in  the  reply,  insisted,  that 
the  verdict  here  was  a  plain  deviation 

from  right  and  justice.  But,  he  said,  the 
question  was,  whether  it  was  not  against 
law?  whether,  upon  the  facts  stated  in  the 
bill  of  exceptions,  and  certified  by  the  court 
as  the  facts  established  by  the  evidence  at 
the  trial,  the  jury  was  warranted  in  infer- 
ring a  gift,  valid  in  law,  by  the  father  to 
the  son,  of  the  slaves  in  question?  He 
said,  it  had  been  well  understood,  since  the 
case  of  Bennett  v.  Hardaway,  6  Munf.  125, 
that  appeals  from  judgments  overruling 
motions  for  a  new  trial,  could  never 
present  any  question  of  fact)  properly 
so  called)  to  this  court;  any  question  as 
to  the  weight  of  evidence,  or  the  credit 
of  witnesses,  which  the  jury,  and  the  cou't 
that  tried  the  cause,  could  judge  of  better 
than  an  appellate  court.  If  the  court  that 
tried  the  cause  should  overrule  the  mo- 
tion for  a  new  trial,  its  duty  was  to  state 
and  certify  the  facts,  which,  in  its  opin- 
ion,  were  proved  at  the  trial;  and  then 
the  question  in  this  court,  upon  an  appeal 
from  the  judgment,  was,  whether  the  jury, 
in  their  verdict,  drew  improper,  or  failed 
to  draw  proper,  inferences  from  the  facts 
proved?  And  this  has  been  regarded  here 
as  a  question  of  law,  upon  which  this  court 
has  exactly  the  same  materials  for  forming 
a  correct  judgment  as  the  court  below  had. 
He  cited  Carrington  v.  Bennett,  1  Leigh 
340;  Swing  v.  Ewing,  2  Leigh  337;  Fisher 
V.  Vanmeter,  9  Leigh  18;  Rohr  v.  Davis, 
Id.  30. 

ALLEN,  J.  Upon  the  facts  stated  in 
the  bill  of  exceptions,  and  certified  by  the 
court  as  all  the  facts  proved  at  the  trial, 
it  seems  to  me,  that  the  court  erred  in 
overruling  the  notion  for  a  new  trial.  A 
gift  of  slaves,  to  be  valid,  must  either  be 
by  deed  or  will  properly  proved  and 
recorded,  or  else  the  possession  must  have 
passed  from  the  donor  to  the  donee,  and 
remained  with  the  donee  or  some  person 
claiming  under  him. 

156  "The  first  fact  relied  upon  to  estab- 
lish the   gift    is,  that  in  1816  or  1817, 

Tott  the  son,  then  a  very  young  man,  re- 
moved to  a  place  in  the  same  county,  about 
fifteen  miles  from  his  father's  house,  and 
opened  a  blacksmith's  shop,  in  which  the 
slave  Moses  worked  as  a  smith ;  the  wife  of 
the  negro  and  one  child  were  with  him. 
They  remained  about  a  year,  when  the  shop 


was  broken  up,  and  the  negroes  returned  to 
the  farm  of  Tutt  the  father.  There  was  no 
evidence  to  shew'  the  terms  on  which  the 
son  held  the  negroes  during  this  period; 
the  fact  alone  appeared,  that  they  were  in 
his  possession,  as  stated.  VToutd  this  proof, 
standing  alone,  justify  the  inference  of  a 
gift,  and  delivery  of  possession  (fonsum- 
matiog  it?  It  does  not  strike  me  as  being 
sufficient.  It  was  remarked  by  Judge 
Tucker  in  the  case  of  Mahon  v,  Johnston. 
that  "where  the  gift  is  without  value 
received,  it  is  but  reasonable,  that  the 
party  who  is  to  be  deprived  of  his  property 
without  an  equivalent,  should  be  clearly 
proved  to  have  actually  parted  with  it. 
This  can  never  be  done,  where  the  evidence 
to  establish  the  gift  is  altogether  equivocal; 
and  such  is  always  the  case  with  mere  evi- 
dence of  possession  in  a  transaction  be- 
tween a  father  and  a  child ;  such  possession 
being  equally  consistent  with  the  idea  of 
a  loan  or  gift,  and  both  loans  and  gifts, 
under  such  circumstances,  being  common, 
the  fact  of  possession  does  not  prove 
much."  These  remarks  seem  to  me  to  be 
sound,  and  that  much  mischief  might  en- 
sue, if  it  were  ever  to  be  established  that 
the  mere  possession  by  a  child  of  a  slave 
theretofore  belonging  to  the  father, 
should  afford  suSicient  evidence  of  a  gift. 
The  act  is  equivocal  of  itself,  and  uncon- 
nected with  other  circumstances  it  proves 
nothing;  it  is  every  day's  practice  for  the 
parent  to  permit  fne  child  to  hold  posses- 
sion of  a  slave  for  his  accommodation, 
without  intending  to  part  with  the  prop- 
erty, or  deprive  himself  of  the  power  to 
dispose  of  it  according  to  his  own  pleasure, 

when  he  comes  to  distribute  his  estate. 
157  "The    circumstances   attending  the 

transaction  in  this  case,  would  rather 
lead  to  the  inference  of  a  loan  than  a  gift. 
The  son  was  a  very  young  man,  and  un- 
married. It  does  not  appear,  that  lie  re- 
turned immediately  to  his  father's  house 
on  the  breaking  up  of  his  shop;  he  crossed 
the  mountains,  it  appeared,  and  lived 
some  time  there,  and  then  returned  to  his 
father's;  but  whether  this  was  before  or 
after  opening  the  shop  did  not  distinctly 
appear.  But,  as  It  did  appear  he  was  very 
young  when  he  opened  the  shop,  the  infer- 
ence is  strong,  that  it  was  on  abandoning 
the  business  that  he  crossed  the  mountains. 
The  whole  seems  to  have  been  an  experi- 
ment by  a  young  man,  in  which  the  father 
aided  him,  probably  irith  the  intention  of 
giving  him  the  slaves,  if  It  turned  out 
successful;  but  there  is  nothing  to  warrant 
the  inference  of  a  gift  at  the  time. 

The  slaves  returned  to  the  father's  plan- 
tation, which  was  large,  and  on  which 
there  were  many  slaves.  The  son  also  re- 
turned, and  managed  for  the  father.  To 
all  appearance,  the  slaves  in  question  were 
as  much  the  slaves  of  the  father  as  the 
other  .slaves  on  the  plantation.  And  in 
November  1827,  the  father  executed  two 
bonds  to  a  creditor,  in  which  the  son  joined 
as  a  surety ;  and  on  the  same  day,  the  father 
executed  a  deed  of  trust  of  the  slaves  in 
question,  to  indemnify  the  son  against 
loss  as  his  surety.  The  son  afterwards  told 
the  trustee,  that  he  hoped  to  borrow  money 
to  pay  the  debts,    to   have  the  slaves  sold. 


and  buy  tbem  himself.  He  did  not,  to  the 
trustee,  a  near  neighbour  and  friend,  set 
any  claim  to  the  slaves.  If  the  father  had 
executed  a  deed  of  trust  on  the  slaves  to 
secure  the  creditors,  the  circumstance  mig-ht 
not  have  bad  much  influence:  the  son, 
though  asserting'  a  claim,  might  have  con- 
sented to  the  slaves  being  pledged  to  secure 
a  debt  for  which  he  himself  had  become 
reBponsible.  But  that  is  not  this  case. 
The  deed  was  given  for  his  own  indemni- 
fication. He  could  not  then  have  asserted 
a    claim    to    the    negroes   by    virtue 

158  "of  anj  supposed    donation  in  1816  or 
1817;  for  he  would,  in  that  case,  have 

taken  a  deed  of  trust  of  hiaown  property  to 
secnre  himself.  It  is  not  expressly  stated, 
that  he  knew  of  the  deed;  but  he  was  then 
living  with  his  father,  and  the  deed  is 
stated  to  bear  date  on  the  same  day  he  be- 
came surety  in  the  bonds.  And  whether 
apprized  of  the  execution  of  the  deed  at  the 
time  or  not,  he  knew  of  it  afterwards  and 
before  the  debt  was  satisfied,  and  expressed 
a  hope  of  being  able  to  borrow  the  money 
to  pay  the  debts,  and  an  intention  to  pur- 
chase at  the  sale  under  the  deed  of  trust. 
The  execution  of  the  deed  of  trust,  and  the 
conduct  of  the  son  in  regard  to  it,  are  de- 
cisive against  any  right  as  growing  out  of 
the  short  possession  held  by  him  in  1816  or 
1817.  He  must  rely  exclusively  on  the  sub- 
sequent transactions. 

Is  there  any  fact  certified,  which  proves, 
or  from  which  the  jury  could  fairly  have  in- 
ferred, a  valid  gift?  In  1830,  an  ofBcer  went 
to  the  house  of  the  father  to  levy  an  exe- 
cution against  him  to  a  large  amount.  The 
son  observed,  it  should  not  be  levied  on  the 
slaves  belonging  to  him,  but  did  not  name 
the  slaves.  The  father,  hearing  this,  said 
there  was  enough  of  other  property.  Prior 
to  1830,  all  the  slaves  had  been  given  in, 
to  the  commissioner  of  the  revenue,  in  the 
father's  name,  sometimes  by  the  father, 
sometimes  by  the  son:  in  that  year,  the 
father  told  the  commissioner,  that  the 
property  had  theretofore  been  listed  in  his 
name,  but  it  must  now  be  separated,  and 
"the  boys"  must  give  in  their  own  prop- 
erty. He  did  not,  nor  did  any  one  else,  say 
what  was  his,  or  what  belonged  to  "the 
boys ;"  but  a  change  was  made,  and  the  son 
was  charged  with  aome  slaves.  A  witness 
had  frequently,  for  the  last  ten  or  twelve 
years  before  the  trial,  suggested  to  the 
father  that  a  blacksmith  would  sell  well, 
and  asked  whether  he  had  such  slave  to 
sell,  or  suggested  he  might  make  such  a 
sale;  to  which  the  father  replied  he  had 
none,  but  that  the  plaintiff  had  a  black- 
smith,   a  man  Moses,  and  his  family, 

159  *which  he  might  sell  if  he  pleased. 
These  are  all  the  facts  bearing  di- 
rectly on  the  question  of  the  gift  after  the 
deed  of  trust.  And  taking  them  most 
favourably  fot  the  son,  it  seems  to  me,  we 
cannot  construe  them  as  amounting  to  a 
gift,  without  overturning  the  well  settled 
principles  of  law.  To  the  validi'^  of  such 
a  gift,  possession  is  essential.  This  pos- 
session should  not  be  colourable,  but  real. 
The  possession  of  the  donor,  in  the  words 
of  Judge  Carr,  in  Durham  v.  Dunkly, 
6  Rand.  141,  should  be  broken  up.  Ac- 
cording to   the    facts   of   this  case,    there 


was,  subsequent  to  the  deed  of  trust,  no 
such  actual  change  of  posaesaion.  To  the 
world,  the  slaves  continued  in  the  situation 
they  had  remained  in  for  years  before. 
There  was  nothing  to  distinguish  them 
from  the  other  slaves  on  the  father's  farm. 
The  father  still  remained  the  visible  owner. 
The  possession  remained  unchanged.  It  is 
then  unnecessary  to  enquire,  whether,  if 
there  had  been  proof  of  a  subsequent  change 
of  possession,  the  facts  would  establish  a 
gift.  For  unless  the  donee  has  obtained 
possession,  no  proof  of  an  intention  to 
give,  or  of  declarations  that  a  gift  had  t>een 
made,  would  suffice. 

It  was  argued,  that  as  the  jury  and  court 
below  have,  upon  these  facts,  decided  in 
favor  of  the  plaintiff  below,  the  deviation 
should  be  gross  and  palpable,  before  this 
court  should  interfere  with  the  verdict: 
and  Ross  v.  Overton,  Brugh  v.  Shanks, 
and  Mays  v.  Callison,  are  cited.  Ross  v. 
Overton,  the  leading  case  on  this  subject, 
and  referred  to  in  all  the  subsequent  cases 
as  giving  the  rule,  was  decided  before  the 
case  of  Bennett  v.  Hardaway,  in  which 
this  court  established  the  rule,  since  rigidly 
adhered  to,  except  in  one  or  two  instances 
not  affecting  the  principle,  that  a  bill  of 
exceptions  to  a  judgment  overruling  a  mo- 
tion for  a  new  trial,  ought  not  to  state  the 
evidence,  but  the  facts  appearing  to  the 
court  to  have  been  proved.  The  grounds 
upon  which  this  rule  was  established 
160  are  familiar.  "The  appellate  "court 
(it  is  said),  sees  the  evidence  on  rec- 
ord only;  and  on  paper  the  credit  of  every 
witness,  not  positively  impeached,  is  the 
same."  The  inferior  court,  "while  it  can 
faithfully  transmit  to  this  the  actual  words 
spoken  by  the  witness,  can  give  it  in  no 
fac  simile  of  the  manner"  of  the  witnesses. 
It  is  further  stated  to  be  an  important 
principle,  that  the  revising  court  should 
have  the  same  lights,  and  act  on  the  same 
data,  as  the  court  below;  and  that  where 
this  advantage  is  wanting  in  the  appellate 
court,  the  judgment  of  the  court  below  will 
preponderate.  These  remarks  of  Judge 
Roane  in  Bennett  v.  Hardaway,  are  unan- 
swerable, when  confined  to  the  subject  to 
which  he  applied  them.  He  was  discussing 
the  propriety  of  the  appellate  court's  re- 
viewing the  verdict  and  judgment  of  the 
trying  court,  upon  the  evidence  as  given 
before  the  jury.  But  I  do  not  perceive  their 
force,  or  the  application  of  the  principle 
laid  down  in  Ross  v.  Overton,  when  the 
facts,  and  not  the  evidence,  are  certified. 
And  I  incline  to  think  they  were  relied  on 
in  the  case  of  Brugh  v.  Shanks,  and  other 
cases  since  the  case  of  Bennett  v.  Hardaway, 
without  sufficiently  adverting  to  the  change 
which  that  case  has  made.  Thus,  Judge 
Carr,  in  Brugh  v.  Shanks,  after  quoting 
the  decision  in  Ross  v.  Overton,  observes, 
"These  remarks  are  applied  to  the  court 
which  presides  at  the  trial,  and  has  all  the 
advantages  (possessed  by  the  jury]  of 
seeing  and  hearing  the  witnesses:  how 
much  more  strongly  do  they  apply  to  the 
appellate  court,  deprived  of  these  all  im- 
portant aids  in  eviscerating  truth?"  But 
when  the  facts  are  certified,  this  court  has 
nothine  to  do  with  the  credit  of  the  wit- 
nesses.   The  truth  has  been  eviacented  for 
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it.  Th«  appellate  coart  acts  upon  an  ad- 
mitted state  of  facta;  it  takes  them  as  the 
conceded  facts,  upon  which  the  court  and 
jury  have  proceeded;  and  so  taking-  them, 
what  is  to  prevent  it  from  arriving  at  a. 
correct  conclusion?  Having:  all  the  facts, 
the  question  is,  whether  the  court  and 
jurj  drew    a  correct  conclusion  from 

161  them?    *And  what  better  opportunity 
is  possessed  by   the    court   and    jurj, 

than  the  revising-  court?  Their  opportu- 
nities of  deciding  whether  facts  are  or  are 
not  established  by  the  evidence,  are  cer- 
tainly far  superior.  But  having-  advanced 
that  far,  and  arrived  at  the  facts,  the  con- 
clusion of  law  upon  the  facts  may  as  well 
be  drawn  by  the  reviainjf  as  the  inferior 
court.  This,  it  seems  to  me,  is  the  fair 
construction  of  the  case  of  Bennett  v. 
Hardaway.  The  important  principle  is, 
that  the  revising-  court  should  have  the 
same  lights,  and  act  upon  the  same  data, 
as  the  inferior  court.  And  therefore  Judge 
Roane  held  it  improper  to  set  out  the 
evidence  in  the  bill  of  exceptions.  But 
when  the  facts  are  stated,  he  observes,  "the 
appellate  court  does  not  in  that  case  depart 
from  or  overrule  the  decision  of  the  trying 
court,  as  to  the  weight  of  testimony,  or  the 
credit  due  to  any  witness.  It  only  acts 
upon  his  own  certificate  and  acknonledg- 
ment  of  his  opinion  upon  the  subject."  A 
bill  of  exceptions  setting  out  the  facte,  he 
observes,  ''briefly  states  them,  as  they  ap- 
peared to  the  judge,  and  are  admitted  by 
him  to  have  been  proved;  and,  in  conse- 
quence of  such  his  admission,  the  appellate 
court  founds  its  decision  upon  the  same 
facts  as  those  which  governed  the  court 
below."  If  the  appellate  court  has  the 
same  lights  and  proceeds  upon  the  same 
data,  as  the  jury  and  the  trying  court, 
there  would  seem  to  be  no  sufficient  rea- 
son why  it  should  not  draw  its  own  con- 
clusions, uninfluenced  by  the  judgment 
and  verdict. 

A  different  practice  is  calculated  to  do 
injustice.  The  exceptor  is  compelled  to 
take  the  certificate  of  facts  from  the  tri- 
bunal which  has  pronounced  against  him. 
With  every  disposition  to  do  equal  justice, 
it  is  the  natural  tendency  of  the  human 
mind  to  give  prominence,  and  sometimes 
imperceptibly  to  attach  undue  importance, 
to  evidence  which  has  influenced  its  own 
decision.  And  if,  upon  the  facts  so  cer- 
tified, the  party  is  to  be  met  in  the  appel- 
late court     with     every    presumption 

162  against    him,  *the    right    to   appeal 
from  the  decision   overruling  the  mo- 
tion for  a  new  trial,  becomes  but    a    mock- 
cry. 

This  view  is  supported  by  the  decision  of 
this  court  in  Carrington  v.  Bennett.  That 
was  an  action  on  a  bond,  to  which  the  de- 
fence of  gaming  was  set  up.  A  doubt  arose 
whether  the  bill  of  exceptions  set  out  the 
evidence,  or  the  facts  proved ;  a  majority  of 
the  court  considered  it  as  setting  out  the 
facts  proved.  There  was  no  direct  proof 
that  the  bond  was  given  on  a  gaming  con- 
sideration. And  Judge  Carr,  after  citing 
Bennett  V.  Hardaway,  said,  "that  the  ap- 
pellate court  must  act  on  the  facts  stated, 
as  upon  a  special  verdict,  and  is  to  infer 
or    imply    nothing :"     that    the    evidence 


itrongly  to  shew  that  the  bond  was 
gaming  debt;  but  that  the  jury  had 
said  otherwise,  and  the  court  agreed  with 
'  em;  that    they    both    heard  the  witness, 

id  their  decision  must  have  been  governed 
by  the  credit  given  to  him.  The  other 
Judaea  di-ffered.  Judge  Green  observed, 
that  "in  a  case  where  there  was  no  direct 
evidence  to  prove  the  fact  in  issue,  but 
only  proof  of  other  facts  from  whlcli  the 
matter  in  issue  might  or  might  not  be 
inferred;  if  the  court,  instead  of  stating 
the  proved  facts,  from  which  such  an  in- 
ference might  arise,  were  required  to  state 
nference,  this  would  be,  not  to 
state  the  fact  or  facts  proved,  but  the  judg- 
ment of  the  court  as  to  their  effect ;  and 
there  would  be  nothing  for  the  appellate 
court  to  decide  upon.  Yet  the  jury  and  the 
court  below  may  err  as  essentially,  and  as 
fatally  to  the  rights  of  the  parties,  in  their 
inferences  of  other  facts  from  the  admitted 
facta,  as  in  respect  to  the  law  arising  from 
the  facts  proved."  The  opinion  of  Judge 
Coalter  was  to  the  same  effect.  And  the 
court  in  that  case,  from  the  proved  facts, 
inferred  the  fact  that  the  bond  was  given 
for  the  gaming  debt,  contrary  to  the  find- 
ing of  the  jury  and  the  judgment  of  the 
trying  court:  thereby,  in  effect,  determin- 
ing, that  with  the  facts  before  it,  it 
must  pronounce  its  own  judgment 
163  *upon  them;  that  having  the  same 
lights  it  must  deduce  its  own  infer- 
ences. If  the  facts  proved  did  not  establish 
the  fact  necessary  to  a  just  conclusion, 
but  such  further  fact  was  to  be  Inferred 
from  the  facts  proved,  and  those  facts  left 
it  entirely  uncertain  whether  the  further 
fact  could  fairly  be  inferred;  there,  I  think, 
respect  should  be  paid  to  the  verdict  and 
judgment  of  the  trying  court,  because  a 
fair  presumption  might  arise,  that  the  fact 
necessary  to  warrant  or  repel  the  Inference, 
had  been  omitted  in  the  certificate  of  facts; 
and  because  that  should  be  held  as  rightly 
determined  which  the  facts  did  not  shew 
to  be  wrong. 

I  am  of  opinion,  that  upon  the  facta 
stated,  we  have  al]  the  power  and  authority 
of  the  jury  and  court  below,  and  that  the 
facts  stated  do  not  warrant  the  verdict  in 
this  esse.  I  think  the  judgment  should  be 
reversed  and  a  new  trial  awarded. 

CABELIj  and  BROOKE,  J.,  concurred. 

TUCKER,  P.  Concurring  as  1  do  in 
the  opinion  just  delivered  by  my  brother 
Allen,  that  the  verdict  in  this  case  is  un- 
supported by  the  facts  certified  by  the 
court,  and  that  the  'judgment  should  be 
reversed  and  a  new  trial  awarded,  I  think 
it  proper  to  say,  that  I  cannot  altogether 
acquiesce  in  his  views  as  to  the  principles 
which  should  govern  this  appellate  tribu- 
nal on  questions  of  new  trial,  where  the 
jury  and  the  inferior  court  have  concurred 
in  their  opinions  against  the  party  asking 
it.  There  is,  perhaps,  after  all,  but  a 
shade  of  difference;  but  I  deem  it  right, 
until  we  can  have  a  full  court  to  settle  the 
question,  to  prevent  the  conclusion  which 
might  be  drawn  from  my  silence,  that  I 
yield  entire  concurrence  in  the  opinions 
which  have  been  expressed. 

Where  the  facts  certified  to  this  court 
under  the  mie  efm>l!4he4^}^iv]]uinett   v. 
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Hardaway,  preseat  bat  a  naked  qaeiti 

law,  there  seems    to  be  no  difference 

164  of  opinion.     *In    such 
court   would  not  be  influeaced  bj  the 

opinion  of  the  jnrj  or  inferior  court  as  to 
the  Ian  of  the  case,  and  would  g-rant  a  nen 
trial  or  not,  according  to  its  own  opinion 
of  the  law  arising  upon  the  facta  stated, 
Fisher  v.  Vanmeter,  cited  at  the  bar,  rests 
on  this  principle.  But  it  sometimes  hap- 
pens, that  from  the  facts  stated,  some  other 
fact  must  be  inferred,  in  order  to  make  onl 
the  case  of  the  party.  As  in  trover,  though 
the  conversion  may  not  in  terms  be 
proved,  yet  facts  may  be  proved  from 
which  the  jury  may  have  inferred  a  con- 
version. So,  in  Carrington  v.  Bennett, 
gaming  was  not  distinctly  proved  to  be  the 
consiaeration  of  the  contract,  yet  from  the 
facts  stated,  the  jury  might  have  inferred 
it.  And  BO  in  this  case  of  a  gift.  Facts 
are  here  proved,  from  which  the  jury 
doubtless  inferred  a  gift;  and  the  only 
question  is  as  to  the  correctness  of  this 
inference.  Indeed,  in  all  these  cases,  the 
question  presents  itself,  not  whether  the 
verdict  is  right  in  point  of  law,  but  whether 
the  jury  have  fairly  inferred  the  issue,  or 
main  fact  in  the  cause,  from  the  facts 
which  have  been  actually  proved  with 
a  view  to  establish  it.  Where  such  a  case 
presents  itself,  my  brethren  aeem  to  think, 
that  little  weight  is  to  be  attributed  to  the 
opinions  of  the  court  and  jury,  though 
they  admit  that  they  woul3  lean  in  favor 
of  the  verdict,  if  they  felt  doubts  upon 
their  own  minds  in  relation  to  the  propri- 
ety of  the  inference  to  be  drawn.  On  the 
other  hand,  it  seems  to  me,  that  although 
the  decision  In  Bennett  v.  Hardaway 
removes  one  great  difficulty,  by  substi- 
tuting a  certificate  of  the  facts,  for  a  certifi- 
cate of  the  evidence.  It  is  still  reasonable 
to  presume,  that  the  jury  and  the  trying 
court  may  often  have  superior  means  of 
arriving  at  a  correct  inference  from  the 
facte  found,  arising  out  of  incidents  at  the 
trial  which  may  be  omitted,  or  could  not 
easily  be  committed  to  the  court's  certifi- 
cate. The  prevarication  of  an  unwilling 
witness    might    lead    the    jury,  who 

165  heard  him,  to  *draw    stronger    infer- 
ences from   the    facts   extorted    from 

him,  than  this  court  might  be  disposed  to 
draw  from  the  naked  fact  appearing  upon 
the  record.  I  therefore  think,  that  the 
true  rule  atill  is,  that  where  the  jury  and 
the  court  below  concur,  this  court  should 
not  grant  a  new  trial  upon  the  ground  that 
false  inferences  have  been  drawn  from  the 
facta  found,  "unless  in  a  case  of  plain  de- 
viation, and  not  in  a  doubtful  one,  merely 
because  the  court,  if  of  the  jury,  would 
have  given  a  different  verdict." 

Judgment  reversed,  and  cause  sent  back 
for  a  new  trial.    

166  "Raynolda  &  Another  v.  C«rt«r, 
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Usary— Pledceof  Stay*  ■«  Secarlty— C«h  at  Bar.-J. 

advanccR  tSOO  to  R.  and  B.  pats  a  slave  of  the  yearly 
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Ibat  J.  Bball  bold  tbe  slave  ind  take  tbc  proflts  for 
iDtercBt  on  tbe  money,  till  R.  shall  redeem  the 
pawD  by  paylDB  Ibe  principal  sum  at  ttoo—3.  tbe 
pawnee  bolda  tbe  slave  for  two  years,  and  dies  : 
and  tbcD  bis  adm*r  takes  ■  bond  with  sDretles 
from  R.  Ibe  pawoer.  for  tbe  principal  sum  of  twa 
adTiDced  by  bis  Intestate,  and  restores  the  slave 
tt>  tbe  pawner  :  Hblo, 
I.  SsB^-Ssm*.— That  the  cootract  between  J.  and 

a.  Suaa-SaoM— Bond  to  B»Jnt— Tbat  tbe  adm'r 

of  J.  stands  Ip  tbe  place  of  bis  Intestate,  and  tbe 

nsary  of  tbe  original  contraj:t  taints  and  avoids 

the  bond  Uken  by  bim  for  tbe  debt. 

PswD-Ellecl  WbcrePawB  li  Lost. -Where  property 

Is  pawned  Benerally  for  debt.  If  tbe  pawn  be  lost 

or  destroyed,  wltbout  faalt  of  tbe  pawnee,  he  may 

recover  tbe  debt  of  tbe  pawner :  allter.  If  there 

be  a  special  contract,  that  the  pawnee  shall  take 

the  pawn  as  the  only  security  for  the  debt 

Debt,  in  the  county  court  of   Frederick, 

by    Carter  against  Jane  Raynolds,  Thomaa 

I^ynolds  and  Jamea  Wigglnton,  on  a  bond 

executed  by  the  defendants  to  the  plaintiff 


as  administrator  of  Jackson,  for  200  dol- 
lars. Plea,  the  statute  of  usury.  The  de- 
fendant Jane  Kaynolds  died  pending  the 
action,  and  it  was  prosecuted  against  the 
surviving  defendants.  The  parties  agreed, 
that  the  following  evidence  should  be  taken 
and    received    as    a    case    agreed    between 

1.  The  bond  on  which  the  suit  waa 
brought;  which  was  a  single  bill  under 
seal,  executed  by  Jane  and  Thomaa  Kay- 
nolds and  Wigginton,  to  Carter  as  admin- 
istrator of  Jackson,  dated  the  1st  January 
1S27,  for  200  dollars,  payable  twelve  months 
after  date,  with  interest  from  the  date. 

2.  The  evidence  of  E.  Milton ;  who 
proved,     that    some    five     or     six     yeara 

prior  to  May  1830,  he  as  deputy 
167      'sheriff  had    executions   in  his  hands 

against  Thomas  Saynolds :  that 
Raynolds  told  him  he  expected  to  get  some 
money  (200  dollars  as  the  witness  under- 
stood from  Raynolda  at  the  time)  from 
JackBon,  the  plaintiff's  intestate,  for  the 
uee  of  which  he  Reynolds  was  to  put  in 
pledge  with  Jackson  a  man  slave  named 
David  (as  well  as  the  witness  recollected, 
that  was  his  name)  whose  services  were  to 
go  for  the  interest  of  the  money :  that 
shortly  after  this  conversation  between  the 
witnesa  and  Raynolds,  the  witness  met 
with  Jackson,  and  asked  him  whether  Ray- 
nolds had  got  the  money  from  him  which 
he  expected  to  get ;  Jackson  answered,  that 
he  had  not  at  that  time  received  it,  bnt  he 
intended  to  let  Raynolds  have  it,  so  soon 
as  he  should  put  into  his  hands  a  man 
slave  named  David  as  a  pledge,  whose  serv- 
ea,  Jackson  said,  were  to  go  for  the 
terest  of  the  money:  that  the  witness  told 
Jackson  he  had  better  not  make  such  an 
arrangement,  for  it  would  be  considered  an 
usurious  contract;  Jackson  replied,  that  he 
wonld  evade  the  law  by  taking  a  bill  of  sale 
for  the  alave;  and  the  witness  toldblm  he 
could  not  evade  the  law  by  any  possible 
means:  that  sometime  after  this  conversa- 
tion, another  conversation  took  place 
between  the  witness  and  Jackson  ;  in  which 
Jackson  told  him,  that  he  had  run  the 
risque,  and  had  let  Raynolds  have  200  dol- 
lars, for  which  he   had  a  man   slave  whose 
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labour  and  services  were  to  go  for  the  in- 
terest of  the  money  ;  that  the  witness  acted 
as  deputy  sheriff,  for  many  years,  in  the 
part  of  the  country  where  Raynolda  lived, 
and  had  in  his  hands  many  executions 
against  him,  indeed  was  never  without 
ote;  that  in  all  these  cases  Raynolds's 
mother  Jane  became  his  surety;  the  debts 
were  always  paid  by  Raynolds,  bnt  how  he 
g-ot  the  money  (except  the  200  dollars  above 
mentioned)  the  witness  did  not  know. 

3.  The  evidence  of  Benj.  Wigginton,  the 
subscribing  witness  to  the  bond  on  which 
the  suit  was  brought;  who   proved  that  the 

bond   was   executed    by   the   obligors 

168  *at  the  house  of  Thomas  Raynolos  on 
the  day  it  bears  date:  that  the  plain- 
tiff Carter  (Jackson's  administrator  was 
also  present  when  the  bond  was  executed: 
that  it  was  mentioned  by  Carter,  and  by 
the  obligors  in  Carter's  presence,  that  the 
bond  was  executed  to  redeem  a  man  slave 
named  Milford,  who  had  been  in  the  pos- 
session of  Jackson  for  about  two  years  as 
a  pledge  for  the  money  for  which  the  bond 
was  given :  that  the  witness  was  a  brother- 
in-law  of  Raynolds,  lived  near  him,  and 
was  frequently  at  bis  bouse;  and  he  was 
sure,  that  no  other  slave  of  Raynolds  but 
the  man  Milford  was  in  Jackson's  posses' 
■ion,  between  1825  and  the  first  of  January 
1827;  Raynolds  had  a  slave  named  David, 
who  lived  at  home  during  all  that  time, 
and  was  constantly  in  Raynolds's  own  serv- 
ice: that  Milford  was  given  up  to  Ray- 
nolds at  the  time  the  bond  was  executed ; 
and  that  the  services  of  this  slave,  while  he 
was  with  Jackson,  were  worth  50  or  60  dol- 
lars a  year;  he  was  young,  healthy  and  a 
good  farm  hand. 

4.  The  evidence  of  William  Wiggintpn; 
who  proved  that  there  was  a  man  slave 
named  Milford  belonging  to  Raynolds  in 
the  possession  of  Jackson  between  the 
years  1825  and  1827;  that  he  was  the  only 
slave  of  Raynolds  that  Jackson  had  during 
that  time;  that  Raynolda  had  a  slave  named 
David,  but  he  remained  at  home  in  the  serv- 
ice of  Raynolds  himself;  and  that  the 
services  of  the  slave  Milford    were  worth 

'from  50  to  60  dollars  per  annum,  at  least  50 

And  the  parties  agreed,  that  the  law  aris- 
ing upon  the  above  evidence  should  be  ad- 
judged by  the  court  according  to  the  very 
right  of  the  case  without  regard  to  the 
pleadings;  so  that  if  the  court  should  ad- 
judge the  law  of  the  case  to  be  in  favour 
of  the  plaintifi,  judgment  should  be  entered 
f<)r  him  for  the  debt,  with  interest  accord- 
ing to  the  terms  of  the  bond  and  costs; 
and  if  for  the  defendants,  judgment  should 
be  given  for  them. 

169  "The   county    court   held   that    the 
law  was  for  the   plaintiff,    and    gave 

him  judgment;  and,  upon  a  supersedeas, 
the  judgment  was  affirmed  by  the  circuit 
superior  court  of  Frederick.  And  then  the 
defendants  applied  to  this  court  for  a  su' 
persedeas;  which  was  allowed. 

Leigh,  for  plaintiffs  in  error. 

G.  N.  Johnson  and  Cooke  for  defend' 
ants. 

TUCKER,  P.  The  judgment  in  this  casi 
is,  in  my  opinion,  clearly  erroneous.  Two 
questions  are  made :     1.  whether   the   c 
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inat  contract  was  usurious?     and  2.   whether 
Raynolds,  by  giving  the  new  bond,  has  lost 


the  right    of    setting 
usury? 

to  the  first,  it  was  argued,  that  there 
usury,  because  the  principal  sum  was 
n  hazard,  and  the  money  tvas  not  to 
:turned  at  all  events.  If  this  were  so, 
t  did  not  appear  that  the  scheme  was 
resorted  to  as  a  device  to  avoid  the  statute 
against  usury,  there  could  be  no  question 
that  the  transaction  would  not  be  usurious. 
But  I  think  the  proposition  is  itself  a 
false  inference  from  the  facts  proved.  Be- 
cause the  proof  is  that  the  slave  was  to  be 
returned  when  the  money  was  paid,  it 
seems  to  t>e  supposed  that  the  lender  had 
no  right  to  deman^  payment,  and  that  it 
was  at  the  borrower's  option  to  retain  the 
money  as  long  as  he  pleased,  even  though 
the  slave  should  die  or  prove  unprofitable. 
I  do  not  think  this  a  fair  construction  of 
the  transaction.  Such  an  arrangement 
ight  indeed  have  been  made,  but  it  was 
)t  made.  The  transaction  was  a  simple 
loan  of  money  without  a  day  of  payment 
being  fixed,  and  the  pledge  of  the  slave 
for  its  security  was  but  collateral.  If  there 
had  been  no  pledge,  it  would  not  have  been 
denied  that  the  money  might  have  been 
demanded  presently.  Biit  the  taking  the 
pledge  was  not  designed  to  change  the  con- 
tract, but  to  enforce  the  performance  of  it. 
There  was  nothing  in  the  language  of 
170  the  bargain,  "from  which  i}  could 
be  inferred  that  the  lender  intended 
take  the  risque  of  loosing  his  money, 
and  to  naive  the  legal  effect  of  the  loan  by 
which  it  might  be  demanded  at  any 
eems  therefore  clear,  that  the 
lender  had  a  right  to  require  repayment 
when  he  pleased,  upon  the  stipulated  terms 
of  surrendering  the  pledge ;  and  it  is 
equally  clear,  that  if  the  slave  had  died,  he 
would  nevertheless  have  been  entitled  to  his 
money ;  for  the  pledge  was  given  to  secure 
repayment,  and  not  as  a  substitute  for  it. 
This  view  of  the  case  is  fully  sustained 
by  the  cases  cited  by  Mr.  Leigh  on  the 
bject  of  pledges.  In  case  a  pawn  be  lost 
itbout  the  fault  of  the  pawnee,  he  has  still 
s  remedy  for  the  money  against  the 
pawner.  Radcliffe  v.  Davis,  Yelv.  17,  179; 
Anon.,  2Salk.523.  Opinion  of  Holt,  C.  J., 
in  Coggs  V.  Bernard,  2  Ld.  Raym.  917; 
Anon.,  12  Mod.  54;  Manly  v.  Westbrook, 
Bull.  N.  P.  720.  And  the  rule  must  be  the 
same,  where  the  property  pledged  dies,  as 
where  it  is  lost.  So,  in  South  Sea  Co.  v. 
Duncomb,  2  Stra.  919,  it  was  held,  that 
where  money  is  lent  generally  upon  a 
pledge,  it  will  not  deprive  the  lender  of  his 
remedy  against  the  person  of  the  borrower ; 
and  that  to  discbarge  the  person,  there 
must  be  a  special  agreement  to  stand  to  the 
pledge  only.  The  same  principle  is  affirmed 
in  Thomas  v.  Terry,  1  Eq.  Ca.  Abr.  139, 
pi.  5.  and  recognized  by  this  court  in  Price 
V.  Williams,  S  Munf.  507,  where  there  was 
such  special  agreement.  Every  pledge 
implies  a  loan,  and  every  loan  implies  a 
debt;  King  v.  King,  3  P.  Wms.  360. 
And  if  the  pledge  be  destroyed,  the  pay- 
ment of  the  debt  may  still  be  enforced 
against  the  person  ;  3  Bac.  Abr.  Bailment. 
B.  p.  370,  {citing  Yelv.  179;   Co.  Litt.  209,) 
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where  it  is  laid  dono,  that  if  a  man  lend 
perishable  goods  as  a.  pledge,  and  thej  de- 
caj,  yet  the  pawnee  may  have  debt  for  hie 
money,  for  the  duty  continuea.  These  au- 
thorities are  all  decisive  of  this  case,  unless 
it  can  be  shewn    to  have  been  the  it 

171  tention      of    "the     parties     that    th 
lender  should  look  only  to  the  pledgi 

and  that  in  no   event    was   he   to    hare 
charge  upon  the  person.     But  this  does  ni 
appear  in  the  case.     There  was  then  a  per- 
sonal obligation  to  repay,  and  of  course  the 
principal    never  was  in    hazard.     The 
tract  was  usurious. 

The  next  question  is,  whether  the  giving 
the  bond  by  Raynolds  to  the  administrator 
of  Jackson,  deprives  him  of  the  defence 
that  the  original  contract  on  which  it  is 
founded  was  uaurioua?  I  thiuk  it  very 
clear,  that  the  contract  is  not  purged  of  the 
usury.  )f  it  were,  the  bond  would  indeed 
be  valid;  for  though  the  original  contract 
be  usurious,  yet  if  no  part  of  the  usury  has 
been  received,  and  a  new  security  is  givei 
for  the  principal  sum  with  legal  interes 
only,  it  is  good.  In  such  case,  the  partie 
having  repented  of  the  usury,  and  purged 
the  contract  of  its  taint,  the  new  security 
has  only  bound  the  debtor  to  fulfil  a  moral 
obligation  by  paying  what  he  had  borrowed 
for  he  could  not  even  be  relieved  in  equity 
against  the  usury  without  doing  th' 
Barnes  v.  Hedley,  2Taunt.  184.  But  whi 
any  part  of  the  new  security  is  for  any 
portion- of  the  usury,  or  where,  after 
ing  the  usury,  the  lender  takes 
security  for  the  principal,  it  is  void;  for  it 
la  a  security  given  to  further  the  usuriout 
contract,  and  its  direct  effect  is  to  give  full 
eflicacy  to  the  original  corrupt  agreement. 
In  truth,  the  avails  of  the  slave's  hire,  in 
this  case,  were  applicable  to  the  principal, 
in  part,  at  least.  Of  course,  there  was  not 
200  dollars  due  of  principal.  A  part  of  the 
SZOO,  therefore,  was  interest,  and  usurious 
interest  included  in  the  bond,  which,  con- 
sequently, was  void.  Wickes  v.  Gogerly,  1 
Carr.  A  Payne  3%;  11  Eng.  C.  L.  Rep.  434. 

It  was  argued,  that  the  bond  being  taken 

to  a  third  person  makes   a  difference.     And 

this  is  true,  where  the  third  person    is  no 

a  volunteer,     but    an    assignee    for    value. 

and  then,  if  the  assignee  is  ignorant 

172  of  the  usury,  "the  new   security  will 
estop    the    party    who    gives  it  from 

pleading  the  usury;  otherwise  not.  Chap- 
man V.  Black,  2  Barn.  &  Aid.  088;  Cuth- 
bert  V.  Haley,  8  T.  R.  390.  According  to 
our  decisions,  in  cases  of  the  kind,  the 
debtor  must  hold  out  inducements  to  the 
third  person  who  purchases  it,  to  deal  with 
the  claim;  else,  the  debtor  will  not  be  de- 
prived of  his  defence;  Buckner  Se  al.  v. 
Smith  ft  al.,  1  Wash.  299;  Hoomes  v. 
Smock,  Id.  3S9;  Woodson  &  al.  v.  Barrett 
ft  Co.,  2  Hen.  ft  Munf.  80;  Mayo  v.  Gile'a 
adm'r,  1  Munf.  533.  And  the  reason  of  his 
being  bound  is,  that  by  his  mala  fides  in 
concealing  the  consideration  and  inducing 
the  assignee  to  pay  his  money  for  the 
claim,  he  has  exposed  him  to  a  loss.  But 
this  reason  cannot  apply  to  the  administra- 
tor of  the  lender,  who  takes  a  bond  for  an 
usurious  debt:  he  stands  in  his  intestate'i. 
shoes.  Ke  has  sustained  no  loss, 
less    he   acts   foolishly,    he   cann 


not  assets  till  recovered, 
and  it  is  his  own  foUy  to  treat  it  as  snch, 
either  by  applying  it  to  the  payment  of 
debts  or  by  distribution.  But  admitting- 
the  contrary,  it  would  only  afford  a  ground 
for  relief  in  equity  against  the  defence  of 
usury,  upon  proof  that  the  administrator 
had  actually  treated  the  bond  as  assets,  and 
paid  or  distributed  the  amount  of  it  in  ad- 
vance. The  suggestion  that  he  might  do 
BO,  is  not  enough  to  deprive  the  debtors  of 
the  defence  of  usury. 

The  other  judges  concurred.  Judgment 
reversed,  and  judgment  entered  for  the 
plaintiffs  in   error,  defendants  below. 

173  *Town«s  V.  Blrch«tt. 

April.  IBtl.  Rlcbmoud. 

(AbBCDt  BBOOKI   and  STAKUtD.  J.) 

Stated  Account— RctalolDB  Account    RHidand   wMb- 
•ut  Obtccdoii.>-Tbe  rnle  of  courts  of  canity,  that 

another,  received  andlield  wltbout  complaint  or 
objectioD.  shall  be  deemed  a  stated  accoant.  cod- 

Sano-SUM-Rnla  Nat  Cooflnod  to  rterctawits.— It 
seems  the  rule  Is  not  confined  to  acconnis  ren- 
dered by  merctaaut  to  merchant,  ol  mntaal 
dealing  between  them  as  merchants,  mach 
ed  by  merchanu  abroad 
;  that  oblectionH  to  SDcb 
ch  win  prevent  them  from 


Ihep: 


Blhe 


i  that  It  ill 


objecttou  within  a  reason. 
able  time:  the  rnlels  foandedon  the  acqnleacence 
of  the  party,  Dlssentlente  allsh.  J. 
Suae— SaoM -SiiTGliaiXii  and  PalaHlcatioB— Onus  Pr*. 
bindl— CsMBtBar,— B.  whom  the  conn  resarded 
as  a  merchantot  P.  employed  T.  ft  W.  auctioneers 
and  merchants  of  the  same  town,  to  sell  roods  at 
aactlon  for  him  :  T.  &  W.  five  years  after  the  sales 
maile,  render  B.  an  account  sales,  and  an 
account  current  wherein  they  charse  him  Inter 
alia  with  commlssloQB,  with  moneys  paid  to  and 
for  him,  and  with  amount  of  debts  lost  by  failure 


years  after  he  receives  them,  withant  oblccUou 
proved  to  have  been  made  by  him  :  Hxu>,  these 
shall  t>e  deemed  stated  accounts,  which  shall  be 
taken  as  prima  fade  iae%:  and  tho'  B,  may  snr- 


Eqalty  JnriHllctloa-Bin  by  Pi 
eer.— Equity  bas  lurlsdlcUou  of  a  bill  by  Uie  prin- 
cipal acalnat  auctioneer  for  an  account.  If  the 
account  be  yet  open  :  or  to  surcbarse  and  falsify 
the  account.  If  It  has  been  stated. 


-And  where 


>5tated  Account- (tattlaios  Ago 
at  Objection.— An  account  rendered  by  one  party 
1  another,  received  and  held  without  objection  be- 
and  3  reasonable  time,  becomes  admitted  as  cor- 
net,   and  win  be  deemed  a  stated  acconnt.    The 
principal  case    Is   cited,  to  support   this  propoal- 
□.  in  Radford  V.  Fowlkes,  «Va.»l.  BS,  B.  Bep. 
:  Robertson  v.  Wrleht.  IT  Oratt.  MS ;  Tazewell 
Whittle.  IS  Oratt.  M« :  RuAuer   v.  Bewett.  7  W. 
■    Va.«M:  Shrewsbury  T-iTnfta.4l4¥<  Va.KS,SIS.  B. 
n  I  Rep.  en. 


850 
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anctloneerB  are  stake-bolders  aDd  trustees  of  pro- 
ceeds or  sales  by  tbem  made,  bound  to  pay  tbem 
to  one  or  tbe  otber  of  two  parties,  upon  condi- 
tions agreed  upon,  equity  bas  InrladlctloD  to  re- 
lieve, on  a  bin  by  one  of  tbe  clalmanta  asainst 
tbe  auctioneers  and  tbe  otber  claimant. 
AuctlOBMr-SaleoiiCnidll— WbcnPrlacipdMustBeu 
Uwa  By  Insolvency  of  Buyer,— Auctioneers  em- 
ployed to  sell  goods,  with  discretion  to  sell  on 
credit,  take  notes  from  certain  .buyers  to  tbem- 
selvea.  payable  at  a  future  day.  and  tbe  makers  of 
tbese  notes  fall  before  tbey  come  to  maturity ; 
Held,  tbe  prloclpal,  and  not  tbe  auctioneers,  aball 
bear  tbe  loss,  unless  It  appear  tbat  tbe  aucllon- 

174       poses^  and  tbo'  tbe  auctlooeeia  procure*sucb 
notes  to  be  discounted  for  tbelr  accommoda- 
tion, yet.  If  at  tbe  time  tbey  were  In  advance  to 


own  use.  as  will  make  cben 
Chancery  Practlea-Partnersblp-Dcalli  of  One  Part- 
ner Pendliic  Suit.— Bill  la  equity  aealost  two  per- 
sons, who  bave  been  auctioneers  and  partners  : 
one  dies  pending  tbe  salt :  It  Is  not  necessary  to 
revive  tbe  suit  avalnst  tbe  representative  of  the 
decedent;  tbe  plaintiff  may  proceed  against  tbe 

AHlgnmenlfor  BcDclltal  Creditor!- Monay  AuifiMd 
Decreed  to  Aaalgnee.-One  makes  an  aSMlgnmenlof 
a  claim  for  money  duebim,  among  otber  property, 
to  a  trustee  tor  beoeflt  ot  bla  creditors,  and  tben 
flies  a  bill  in  equity,  la  bis  own  name,  to  recover 
tbe  money,  and  by  amended  bill  makes  tbe  trus- 
tees a  party,  and  prays  tbat  tbe  money  due  may 
be  decreed  to  tbe  trnstee  :  Held,  regular  to  de- 

*  On  the  Sth  June  1821,  Kobert  Birchett  of 
FeterBbutK.  aasigoed  to  Martin  Thayer  a 
bond  of  William  Birchett  for  a  larg-e 
amount,  and  a  deed  of  trust  executed  bj 
the  obligor  mortg^a^in?  property  to  secure 
the  debt.  The  aaaignment  was  made  under 
a  contract  betvreen  the  parties,  which  ap- 
peared by  two  instruments  afterwards  exe- 
cuted, one  by  Thayer,  and  the  other  by  3. 
D.  Townes  and  Charles  Webb,  auctioneers 
cf  Petersburg. 

I.  That  of  Thayer  waa  in  the  following 
words:  "Having  sold  my  stoclc  of  mer- 
chandise amounting  to  12,8S5  dollars,  to 
Robert  Birchett,  for  the  bond  of  William 
Birchettof  Mecklenburg,  dated  May  1,  1818, 
for  14,416  dollars,  with  credits  on  the  same 
for  2985  dollars,  assigned  to  me  on  the  5th 
June  1821,  in  which  bond  is  secured  by  a 
deed  of  trust  on  the  land  and  slaves  of  the 
said  W.  B.  in  Mecklenburg,  dated  March 
IS,  1820,  and  recorded  in  the  clerk's  office 
of  the  said  county;  and  the  said  R,  B. 
having  deposited  the  said  stock  of  merchan- 
dise in  tbe  hands  of  Townes  &  Webb  for 
sale ;  it  is  understood,  that  they  are  to  hold 
the  proceeds  of  sales  of  the  same  until  the 
said  R.  B,  shall  furnish  such  further  se- 
curity upon  the  bond  as  shall  be  reasonable 
and  satisfactory  i  and  I  bind  myself  not 
to  take  any  steps  against  the  said  W.  B. 
for  the  space  of  one  year  from  tbe  11th 
May  last"— "As  the  said  stock  of 
17S  goods  does  *not  amount  to  the  prin- 
cipal and  interest  of  the  bond  com- 
puted to  the  11th  May  last,  I  bind  myself 
to  pay  to  R.  B.  any  balance  of  said  bond 
over  and  above  the  amount  of  the  said  stock 


of  goods."  Dated  Juce  16,  1821,  and 
signed  by  Thayer. 

2.  The  other  instrument,  executed  by  3. 
D.  Townes  and  Charles  Webb,  after  reciting 
the  sale  of  hia  stock  of  goods  by  Thayer  to 
Robert  Birchett,  and  his  assignment  to 
Thayer  of  W.  B.'s  bond  and  deed  of  trust, 
proceeded  in  these  words:  "And  the  said 
Tbayer  not  being  satisfied,  tbat  the  said 
bond  is  made  ^ecure  beyond  all  reasonable 
doubt,  and  wishing  to  be  further  secured, 
provided  upon  enquiry  he  should  not  be 
satisfied  with  the  present  security ;  it  has 
been  agreed  by  the  parties,  that  the  afore- 
said stock  of  groceries  should  be  placed  in 
our  bands  as  auctioneers  for  sale,  and  has 
been  accordingly  received  by  us,  in  consid- 
eration of  the  above  premises- and  in  pur- 
suance of  the  agreement  of  the  parties 
aforesaid ;  and  we,  the  undersigned,  do 
bind  ourselves,  our  heirs  Ac.  to  pay  to  the 
said  Thayer  the  net  amount  produced  by 
the  sale  of  the  stock  of  merchandise  afore- 
said, at  the  end  of  twelve  months,  provided 
the  said  Thayer  shall  not  be  able  to  obtain 
from  the  said  Robert  Birchett  adiHtional 
reasonable  and  satisfactory  security  for  the 
.payment  of  the  aforesaid  bond.  It  is  un- 
derstood, that  the  said  R.  B.  shall  not  be 
allowed  a  longer  time  than  twelve  months 
to  give  the  required  security :  he  failing  to 
do  BO,  we  agree  forthwith  to  pay  the  said 
net  proceeds  to  the  said  Tliayer.  Given 
under  onr  hands  and  teals,  this  16th  June 
1821."  Signed  and  sealed  by  S.  D.  Townes- 
and  Charles  Webb. 

Townes  &  Webb,  as  agents  of  Robert 
Birchett,  had  negotiated  the  contract  be- 
tween  him  and  Thayer,  They  took  the  In- 
ventory of  the  goods  (chiefly  groceries  sold 
by  Thayer  to  Birchett,  and  settled  the 
prices;  and  they  took  charge  of  the  goods, 
and  proceeded  to  make  sales  thereof,  from 
lime  to  time,  as  they  could  effect 
176  sales.  *They  were  auctioneers  and 
partners,  residing'  at  Petersburg. 
Birchett  also  resided  there,  but  whether  he 
was  a  merchant  or  not,  did  not  appear  by 
any  proof  in  the  record.* 

On  the  13th  October  1827,  Townes  rendered 
Birchett  an  account  of  sales  of  the  goods 
and  the  account  current  of  Townes  &.  Webb 
with  him;  the  latter  of  which  shewed  a 
balance  due  Birchett,  on  the  Ist  June  1827, 
of  1758  dollars.  On  comparison  of  the  ac- 
count of  sales  with  the  account  current,  it 
appeared,  that  Townes  &  Webb's  debits 
against  Birchett  (including  interest  and 
commissions)  amounted,  in  Elecember  1821, 
to  5051  dcUars;  and  the  amount  of  proceeds 
of  sales  received  before  that  time,  was  3403 
dollars. 

In  these  accounts,  Birchett  was  charged 
two  and  a  half  per  cent,  commission  on  the 
value  per  inventory  of  the  goods  sold  by 
Thayer  to  Birchett,  and  two  and  a  half  per 
cent,  commission  on  the  proceeds  of  sales 
of  the  goods;  he  was  charged  with  sundry 
sums  paid  to  him,  and  other  sums  paid  for 
him,  among  which  latter    were  the  sums  of 


Tbe  reporter,  on  a  careful  examination  of  tbe 
record,  found  no  sucb  proof,  and  tberefore  stated 
that  there  was  none.  Tbe  president,  however.  In 
bis  opinion,  regarded  Blrcbett  a 
Note  In  Original  Edition. 
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515  dollars  "paid  to  Durkin,  Henderson  & 
Co."  and  of  ?28dotlars  "paid  D.  Foster's 
draft  assumed  by  Birchett;"  with  interest 
on  the  monejB  advanced  to  or  for  liim;  and 
with  three  debts  stated  to  be  still  uncol- 
lected, namely,  828  dollars  due  from  Morton 
A  Co.  538  dollars  due  from  Arnold  &  Co. 
and  206  dollars  due  from  one  E'lomerfelt, 
(amountinK  to  1572  dollars,)  on  account  of 
their  purchases  at  the  sales  of  the  g-oods. 
And  Birchett  was  credited  with  the  sura  of 
11,178  dollars,  for  the  proceeds  of  sales  of 
the  goods,  which  sum  included  the  amount 
of  uncollected  debts  above  mentioned;  and 
this  credit  was  only  g-iven  conditionally; 
for  it  was  stated,  that  "it  might  be  con- 
tested by  Martin  Thayer,  and    the   amount 

was  heW  according-ly." 
177  *Along  with    the  account    of   sates 

and  account  current  rendered,  there 
was  a  letter  from  Townes  to  Birchett,  also 
dated  the  13th  October  1827,  in  these  words: 
"Dear  air,  Enclosed  please  find  sales  of  the 
groceries  received  from  Martin  Thayer  for 
William  Birchett's  bond,  the  account  cur- 
rent of  J.  H.  Brewer  &  Co.*  and  your  own  ; 
balance  due  you  17SS  dollars  on  the  1st  June 
1823.  if  I  should  not  be  held  liable  to  Mr.. 
Thayer,  to  whom  the  bond  was  assigned. 
I  regret  that  about  1500  dollars  of  the  sales 
proved  to  be  bad,    but   it    is    impossible   to 

Provide  against  occurrences  of  this  sort, 
'aking  every  thing  into  consideration  (the 
rapid  decline  in  the  value  of  erocerles 
after  the  negotiation  of  the  bond)  I  think 
the  result  ought  to  be  satisfactory.  If  it 
should  be  found,  that  I  am  not  liable 
Thayer,  I  shall  desire  to  close  the  matter. 
And  the  better  to  explain  the  terms 
which  alone  it  can  be  effected,  a  disclosure 
of  my  unfortunate  situation  is  necessary. 
1  owe  about  34,000  dollars,  and  my  dispos- 
able effects,  under  the  best  management, 
will  not  produce  more  than  12,000  dollars, 
consequently,  I  can  only  pay  6-8tha,  And 
at  that  rate,  25.000  dollars  have  been  set- 
tled, payable  in  one  and  two  years,  with  an 
understanding  that  I  am  to  pay  what 
further  sum  ray  situation  may  hereafter 
enable  me,  but  that  no  suit  is  to  be  insti- 
tuted against  me.  Such  an  arrangement  is 
obviously  advantageous  to  both  parties ; 
it  places  it  in  my  power  to  make  an  effort ; 
and  there  are  none  who  do  not  believe  that 
when  I  can  pay  I  will  pay.  These  are.  of 
course,  the  only  terms  I  can  offer;  but  if  it 
should  be  possible,  I  will  shorten  the  pay- 
ments. When  the  weather  ia  better  I  will 
hare  the  pleasure  of  seeing  you.  (Signed) 
S.  D.  Townee." 

Nothing  was  done,  at  the  time,  in  conse- 
quence of  this  letter  of  Townes;  nor 
did  it  appear  in  proof,  that  any 
178  'communication  between  Birchettand 
him  on  the  subject,  took  place  till 
January  1831,  when  Townes  wrote  a  letter 
to  Birchett  (in  answer  to  one  from  Birchett 
to  him,  which  was  not  produced)  in  the 
following  words:  "Dear  sir,  I  have  re- 
ceived your  note  of  this  morning.  I  bare 
been  for  a  long  time  extremely  desirous    to 

Ttie  ba.]aiice  aae  from  Brewer  A  Co.  was  brooBlit 
tnto  cbe  accoant.  and  charged  to  Birchett :  and  he 
did  not  contest  tbc  Justice  ot  thatcbarse.-Note  In 
Orlslaal  E^dltlon. 
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have  our  accounts  settled ;  and  so  soon  aa 
you  find  it  convenient,  I  will  do  all  that 
justice  to  the  rest  of  my  creditors  and  mj 
own  situation  will  authorize.  I  hope  an 
early  day  may  suit  your  convenience. 
(Signed)  S.  D.  Townes."  The  parties  did 
not  themselves  effect  a  settlement,  if  indeed 
they  attempted  it.  which  did  not  appear. 

In  May  1832,  Birchett  exhibited  a  bill  in 
chancery  in  the  circuit  superior  court  of 
Petersburg,  against  Townes  &  Webb  and 
Thayer;  wherein,  after  setting  forth  all 
the  facts  of  the  transaction,  and  exhibiting 
the  documents,  as  above  stated,  he  charged 
Townes  &  Webb  with  a  fraudulent  con- 
trivance to  get  his  funds  into  their  hands, 
and  to  hold  them  for  an  indefinite  period, 
namely,  until  Thayer  should  be  satisfied 
with  the  security  for  the  debt  due  on  Wil- 
liam Birchett's  bond;  and  he  alleged,  that, 
in  truth,  W.  B.'s  deed  of  trust  mortgaging 
property  for  the  security  of  the  debt,  was 
an  ample  security ;  that  Townes  &  Webb 
sold  the  goods  they  received  from  Thayer 
at  their  leisure,  and  never  rendered  any 
account  till  after  they  had  failed;  and  that 
the  account  of  these  transactions  remained 
yet  to  be  settled,  Townes  &  Webb  having 
always  refused  to  come  to  a  fair  settlement, 
which  he  had  often  asked  them  to  do,  under 
the  fraudulent  pretext  that  they  were  still 
liable  to  Thayer.  And  then,  adverting  to 
the  account  current  rendered  by  Townes  ft 
Webb  in  October  1827,  he  alleged,  as  in- 
stances of  injustice  attempted  by  them, 
that  they  had  charged  him  double  commis- 
sions, namely,  two  and  a  half  per  cent,  on 
the  value  of  the  goods  (per  inventory]  re- 
ceived from  Thayer,  and  two  and  a 
179  half  per  cent,  on  *the  amount  of  pro- 
ceeds of  sales  of  the  same  goods ;  that 
they  had  debited  him  with  the  amount  of 
the  debts  due  from  Morton  &  Co.  Arnold 
&  Co.  and  Flomerfelt,  on  the  ground  that 
thoae  debtors  had  proved  insolvent;  and 
also  with  several  debts  paid  by  them  to 
Durkin.  Henderson  A  Co.  and  others,  with- 
out authority  and  without  propriety;  that 
after  having  thus  reduced  the  balance  due 
to  Birchett,  to  1758  dollars,  they  claimed  to 
hold  even  that  sum,  for  an  indel^nite  pe- 
riod, liable  to  the  claims  of  Thayer;  and 
Townes  proposed  to  Birchett,  that  he  should 
compound  with  htm,  and  take  only  a  part 
of  the  money  acknowledged  to  be  due  him, 
or  rather  his  very  UDsatisfactory  assurance 
for  the  payment  of  it  at  a  distant  day. 
The  bill,  therefore,  prayed,  that  Townes  A 
Webb  might  be  compelled  to  render  an  ac- 
of  the  whole  transact'ODS  before  a 
issioner  of  the  court,  and  a  decree 
for  whatever  balance  should  be  found  justly 
due  thereon ;  and  general  relief. 

The  bill  was  regularly  taken  for  con- 
fessed, for  default  of  appearance,  not  only 
as  to  Thayer  and  Webb,  who  were  absent 
defendants,  but  as  to  Townes  also,  who  was 
a  resident  of  Petersburg  ;  and  the  accounts 
had  been  ordered,  taken  and  reported,  and 
the  cause  stood  ready  for  final  hearing, 
when  Townes  obtained  leave  to   put    in  his 


In  this  answer,  Townes  denied  the  fraud- 
ulent contrivance  imputed  by  the  bill  to 
Townes  A  Webb;  and  alleged,  that  they 
had,  at  Birchett's  request,    negotiated   the 
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contract  with  Thayer  for  himj  that  thej 
had  effected  the  sales  of  the  g-oods  received 
from  Thayer  for  William  Birchett's  bond, 
as  speedily  and  upon  the  best  tertas  they 
could ;  that  the  transactiona  took  place  dur- 
ing' a  period  of  great  mercantile  embarrass- 
ments,  and  when  many  failures  were 
freqaetitly  occurring;  that  the  sales  of  the 
goods  were  necessarily  made  on  credit,  and 
approved  negotiable  notes  were  taken  from 
the    purchasers ;    and    that    the    pur- 

180  cbasers,  Morton  &  Co.,  Arnold  *&  Co. 
■ind   Flomerfelt    were    merchants    in 

good  credit  at  the  time  the  sales  were  made 
tu  them,  but  failed  before  their  notes  came 
to  maturity,  and  therefore  the  moneys  due 
from  them  were  not  and  could  not  be  col- 
lected. That  the  money  paid  by  Townes  & 
Webb  to  Durkia,  Henderson  &  Co.  for  Bir- 
chett,  was  paid  by  his  authority;  and  the 
drafts  of  E'oster,  charged  to  Birchett,  had 
been  assumed  by  him,  Foster  being  Bir- 
chett's son-in-law,  and  connected  with  him 
in  business.  That  Thayer  gave  notice  to 
Townes  &  Webb,  that  they  should  not  pay 
over  to  Birchett  the  proceeds  of  sales  of  the 
goods  put  by  him  into  their  hands,  alleging 
that  the  security  for  the  debt  due  on  Wil- 
liam Birchett's  bond  was  inadequate;  and 
Thayer  required  further  security  from 
Robert  Birchett,  which  he  failed  to  give ; 
yet  Townes  A  Webb,  at  their  own  risque, 
advanced  to  and  paid  for  Birchett,  about 
£000  dollars.  That  the  commissions  charged, 
were  charged  in  pursuance  of  an  agree- 
ment between  Townes  &  Webb  and  Bir- 
chett, and  were  moreover  reasonable.  And 
lastly,  referring  to  the  accoun's  rendered 
by  Townes  to  Birchett  on  the  13th  October 
1827,  he  said,  that  Birchett  made  no  man- 
ner of  objection  to  the  justice  and  fairness 
of  those  accounts,  but  was  only  solicitous 
that  Townes  should  pay  the  balance  thereby 
acknowledged  to  be  due,  which  it  was 
entirely  out  of  hia  power  to  do;  nor  did  he 
ever  hear  of  any  objection  to  those  accoifnts 
BO  rendered  till  the  commencement  of  this 
suit-  And  he  objected,  that  the  case  was 
not  properly  relicvable  in  equity. 

In  June  1833,  Birchett  filed  an  amended 
bill,  stating,  that  on  the  13th  October  1827, 
he  by  deed  of  that  date  assigned  all  his 
effects  then  at  his  disposal,  and  aming 
them  his  claim  against  Townes  &  Webb, 
the  subject  of  this  suit,  to  Richard  Pegram 
{since  dead)  and  Robert  Birchett  the 
younger,  in  trust  for  the  benelit  of  his 
creditors;  and  praying,  that  the  surviving 
trustee,  R.  B.  the  younger,  should  be 

181  made  party  defendant,  and    that  *the 
money  due  the  plaintiff  should  be  de- 
creed to  the  trustee. 

Robert  Birchett,  the  younger,  put  in  his 
answer;  in  which,  acknowledging  that  he 
had  taken  upon  him  the  trust,  he  asked  that 
whatever  should  be  found  due  from  Townes 
A  Webb  to  the  plaintiff  R.  B.  the  elder, 
should  be  decre^  to  him  for  the  purposes 
of  the  trust. 

In  November  1833,    the    original   defend- 
ants being  then  all  in  default,  the   bill  was 
taken  for  confessed   as   to   them,    and    the 
court  made   an  order  referring  the    accc 
between  the  parties  to  a  commissioner. 

The  commissioner  made    two    special 
ports,    stating,    that    Townes     had     been 


required  to  produce  the  original  books  and 
papers  of  Townes  &  Webb  touching  the 
transactions  between  them  and  Birchett, 
and  that  these  documents  were  necessary 
to  a  fair  adjustment  of  the  account;  upon 
which  the  court  made  a  rule  for  an  attach- 
ment against  him  for  not  producing  them. 
He  never  produced  them;  and  the  commis- 
sioner, at  length,  proceeded  without  them, 
April  1837,  returned   a  report  of  the 


The  report  contained  two  i 
the  account;  one  according  to  the  claims  of 
the  plaintiff,  and  the  other  according  to 
those  of  the  defendant  Townes. 

In  the   latter,    the    account    rendered  by 
Townes  &  Webb   in   October  1827,  was   as- 
med  to  be   just,  and  only  some  trial  cor- 
rections were  made  in  it. 

The  former  was  stated  upon  the   supposi- 
on,  that  the    burden    of    proof    lay    upon 
Townes  &  Webb  to  sustain  all  the  contested 
items    of    debit    against   Birchett;  and   on 
this    principle,  the  debit  to  Birchett  of  728 
dollars    on    account   of   "D.    Foster's  draft 
assamed  by  him,"  that  of   1S72  dollars,  the 
unt  of  the  debts  due  from  Morton  &Co.. 
Arnold  &  Co.  and    Flomerfelt,  represented 
to  be  yet  uncollected,  and  lost  by  reason  of 
the   insolvency    of   the   debtors,    and     the 
charge    of  two   and  a  half    per  cent,  on  the 
value  of    the  goods    (per    inventory) 
182      sold  by  Thayer  "to   Birchett,  as  com- 
mission   for  negotiating  the  contract 
th  Thayer,  were  (with  some  other    items    . 
it  necessary  to  be  here  stated)  disallowed, 
the  ground    that    Townes    &    Webb    adr 
duced  no  proof  to  sustain    them.     And    the 
missioner  reported,  that  this  statement 
of  the  account  insisted  on  by  Birchett  was, 
in  his  opinion,  the  just  one,  since  no  satis- 
factory proof  of   the    disputed    debits    had 
been  adduced.     The  account  stated  upon  this 
principle,  shewed  a  balance  due  Birchett  of 
5644    dollars,    with    interest  on  5291  dollars 
from  the  1st  June  1823. 

In  support  of  the  debit  to  Birchett  of  728 
dollars  for  D.  "Foster's  draft  assumed  by 
him,"  two  drafts  of  Foster  drawn  upon  New 
York  in  November  1820,  in  favour  of  Townes 
4  Webb,  with  the  protests  thereof  for  non- 
payment at  maturity,  were  laid  before  the 
commissioner:  the  balance  due  upon  which 
drafts,  after  crediting  some  payments,  was 
728  dollars.  But  there  was  no  proof  of 
Birchett's  assumption  of  this  debt. 

As  to  the  uncollected  debts:  Townes  laid 
before  the  commissioner,  two  notes  of 
Morton  &  Co.  payable  to  Townes  &  Webb, 
and  negotiable  at  bank,  one  for  412  dollars 
due  in  March,  the  other  for  416  dollars  due 
in  April,  a  like  note  of  Flomerfelt  for  206 
dollars  due  in  June,  and  a  like  note  of 
Arnold  &.  Co.  for  538  dollars  due  in  Octo- 
ber, 1822.  The  commissioner  stated,  that 
the  first  note  of  Morton  &  Co.  for  412  dol- 
lars had  been  endorsed  by  Townes  &  Webb, 
and  discounted  for  their  benefit;  that  the 
other  note  of  Morton  &  Co.  and  the  notes 
of  Arnold  A  Co.  and  of  Flomerfelt,  had 
been  endorsed  by  Townes  &  Webb  to  Townes 
individually,  but  they  did  not  otherwise 
appear  to  have  been  applied  to  hia  own  use; 
that  the  two  notes  of  Morton  A  Co.  had 
been  deposited  in  bank  and  were  noted  for 
nonpayment  at  maturity ;  but  the  notes  of 
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Arnold  A  Co,  and  of  Flomerfelt  were  never 
deposited  in  bank  for  collection.  And  the 
depositionB    of  five    witnesses  on   behalf  of 

the  defendants,  were  taken  before  the 
183      com misB.i oner,     and    returned 

hie  report,  to  prove  the  fact  of  the 
failure  and  insolvency  of  Morton  ft  Co.,  of 
Arnold  ft  Co.  and  of  Flomerfelt,  and  of 
their  failnre,  reepectivelj,  before  their 
notes  came  to  maturity :  but  the 
sioner  reported,  that  the  evidence  was 
sufBcient  for  the  purpose,  and  it  certa: 
•eemed  too  vague  to  be  relied  on. 

In  respect  to  the  commissiona  nharged  by 
Townes  &  Webb,  objected  to  as  being 
double  comtnissloua,  there  was  the  depo- 
sition of  an  auctioneer  of  Petersburg',  taken 
before  the  commissioner,  which  proved, 
that  the  'Charges  appeared  reasonable ;  bui 
there  was  no  proof,  that  Birchetl  had  agreed 

Townes  excepted  to  the  report,  for  the 
disallowance  of  each  and  every  of  the 
charges  of  Townee  A  Webb,  above  specified. 

There  was  no  proof  that  Thayer  had 
given  notice  to  Townes  ft  Webb,  that  they 
should  not  pay  the  proceeds  of  the  sales  of 
the  goods  to  Birchett,  but  should  retain  the 
same  in  their  hands,  under  their  covenani 
of  the  16th  Jane  1821. 

In  November  1637,  the  death  of  Webb  be- 
ing suggested  and  proved,  the  fact  wae 
stated  on  the  record.  And  in  December  fol- 
lowing, the  court  having  (as  before  stated) 
allowed  Townea  to  put  in  his  answer  to  the 
bill,  proceeded  immediately  to  the  hearing 
of  the  cause;  and  approving  the  commis- 
eioner's  first  statement  of  the  account,  that, 
namely,  which  was  made  according 
chett's  claims,  (except  the  disallowance  of 
the  commission  of  two  and  a  half  per  cent.* 
on  the  value  of  the  goods  purchased  of 
Thayer,  as  to  which  Townes's  exception 
was  sustained,)  the  court  decreed,  that 
Townes,  surviving  partner  of  Townes  & 
Webb,  should  pay  the  defendant  Robert 
Birchett    the   younger,    the   trustee  for  the 

Rlaintiff  Robert  the  elder  and  his  cred- 
ors,  the  sum  *of  5308  dollars,  with 
interest  on  4966  dollars,  part  thereof, 
from  the  let  December  1823,  and  the  costs.f 

Townes,  by  petition  to  this  court,  prayed 
an  appeal  from  the  decree;  which  was  al- 
lowed. 

The  cause  was  argued  here,  by  May, 
Lyotts  and  R.  C.  Stanard,  for  the  appel- 
lant, and  Macfarland  and  Rhodes,  for  the 
appellee. 

I.  The  counsel  for  the  appellant  main- 
tained, that  the  account  current  rendered 
by  Townea  &  Webb  on  the  13th  October 
1827,  accompanied  with  the  account  of 
sales  of  the  goods,  having  been  received  by 
Birchett,  and  retained  by  him  for  above 
two  years,  without  any  complaint  or  objec- 
tion proved  to  have  been  made  by  him  to 
any  item  of   the  account,    during   all    that 


■Tbe  commission  allowed  by  tbe  decree  was  SZB 
dollars,  a  deduction  of  wbicli  wltb  Interest  from  tbe 
balancereportedbylbecommlsBloner.  left  the  sum 
decreed  by  the  court.— Note  la  Orlgtnal  EdUloa. 
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time,  must  be  deemed  a  elated  account; 
and,  therefore,  the  burden  of  proof  lay  non 
on  Birchett  to  shew  any  errors,  omissions 
or  unjust  charges  in  the  account,  not  on 
Townea  4  Webb,  to  anatain  their  charges. 
Birchett  could  only  surcharge  and  falsify; 
and  had  he  framed  his  bill  with  that  view, 
it  would  have  lain  on  him  to  prove  the  in- 
justice of  which  he  complained.  They 
cited  Sherman  v.  Sherman,  2  Vem.  276; 
Willis  v.  Jemecan.  2  Atk.  249,  252;  Chap- 
pedelaiae  v.  Dechenaux,  4  Cranch  306; 
Freeland  v.  Heron.  Lenox  &  Co.,  7  Cranch 
147,  151 ;  1  Sto.  Eq.  ch.  8,  \  526-9.  Now, 
the  decree  was  founded  on  the  contrary 
principle:  namely,  that  the  accunt  was 
still  to  be  considered  as  an  open  one,  and 
that  therefore  the  burden  of  proof  lay  upon 
Townea  &  Webb  to  prove  every  disputed 
item  of  their  account;  and.  consequently, 
though  Birchett  adduced  no  proof  to  im- 
peach any  item  of  the  account,  yet  as 
Townes  &  Webb  produced  none  on  their 
part  to  sustain  the  disputed  charges, 
the   court     below     disallowed      all     those 

charges. 
185         *The  counsel   for  the  appellee  en- 
tered into   a    critical   examination  of 
the  authorities   cited  to  ahew  that   Townes 
ft  Webb's  account  current,  rendered  to  Bir- 
chett in  October    1827,    ought   to  have  been 
deemed    a    stated    account;  and  contended, 
that  the  rule    of    equity  laid  down  by  those 
authorities,  was  inapplicable    to  this  case: 
that  the  rule  was  confined  to  accounts  be- 
tween    merchant    and    merchant,    having 
mutual  dealings  as  merchants;  nay  even  to 
acconuts  rendered  b3'  merchants  abroad  to 
merchants  at  home;  and,  certainly,  to  such 
accounts  only  ae  both  parties  intended  and 
treated    as  stated   accounts.     Now,    in    the 
first    place,    though    Townes  ft   Webb  were 
merchants,  it  nowise   appeared  by  this  rec- 
ord, that    Birchett    was    also   a    merchant; 
and  if  it  may  be  supposed  that  he   in    fact 
waft  so,  yet  there  were  no   mutual   dealinga 
between  him  as  a  merchant  and   Townes  ft 
Webb.     He  employed    them   aa  auctioneers 
to    sell  a  parrel  of  goods   for  him,  and  (as 
they  say)    as   agents   to    negotiate    i 
change  of  a  bond    he    held    for   the 
the  duty   to  be   performed  was  all  on  ineir 
part,    and   that  was,    simply,    to    sell  the 
goods,    and  pay  the    proceeds  to  him  or  his 
order.     2dly,  Birchett  and  Townes  ft  Webb 
resided    in  the  same  town.     They    said,    it 
ight  be  reasonable  enough   to  take  an  ac- 
>unt  rendered   by  a  merchant  abroad  to  a 
merchant  at  home,  and  held  without  objec- 
years,    aa   a   stated    account: 
because,  in  such  case,    neither    party  could 
pec  ted   to   seek    a    personal    interview 
with  the    other,    in   order  to  have  a  formal 
settlement;  tbe  business  must  be  conducted 
correspondence.     But,    they  submitted. 
:re    was    no   such    reason    for   taking  an 
:ount   rendered   by  one  party  to  another 
.iding    in    the  same  town,  as  a  stated  ac- 
int  it  was  as  much  the  duty  of  one  party 
of   the   other,    to  adjust  and  close  their 
and    either   party   might,  at  his 
pleasure,    have  a  personal    interview    with 
the  other    for  a  settlement.     But,    3dly,    in 
ase,  neither  Townes  ft  Webb  intended 
that  the  account  rendered  should  under 
'any    ciicumetances    be    taken    aa  a 
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stated  account,  in  other  words,  as  a  set- 
tlement, nor  had  Birchett  the  leaat  rea- 
son to  believe,  that  they  expected  it  should 
be  so  taken  and  treated  b;  him;  for  in 
Townes's  letter  to  Birchett  of  October  1827, 
n-hich  accompanied  the  account  rendered, 
he  told  Birchett,  that  "it  it  should  be  found 
that  be  was  not  liable  to  Thayer,  he  should 
desire  to  close  the  matter;"  that  is,  that 
the  matter  could  not  be  closed,  in  other 
words  he  could  make  no  settlement  with 
Birchett,  till  it  should  be  ascertained 
whether  or  no  Townes  A  Webb  were  liable 
for  the  proceeds  of  the  goods  to  Thayer; 
and  even  then,  be  was  willing-  to  close  the 
matter  onlj  upon  conditions  that  Birchett 
should  agree  to  compound  the  debt,  and 
take  his  assurance  for  the  payment  of 
G-8thB  at  a  future  and  distant  day.  If 
Thayer  was  entitled  to  the  money,  Birchett 
could  not  settle  the  account;  and  if  he  was 
to  get  nothinR-  unless  he  agreed  to  the 
terms  proposed  for  compoanding  the  debt, 
and  was  not  willing  to  accede  to  those 
terms,  he  had  no  motive  for  insisting  on  a 
regular  and  prompt  settlement.  The  trans- 
action was  nothing  more,  in  truth,  than  on 
the  part  of  Townes  &  Webb,  an  exhibition 
of  their  claims,  and  a  conditional  invita- 
tion to  Birchett  to  come  to  a  settlement  of 
the  account,  if  he  was  willing  to  do  so  on 
the  terms  they  proposed,  and  on  Birchett's 
part,  the  settlement  on  such  terms  de- 
clined. But,  they  insisted,  Townes's  letter 
to  Birchett  of  January  1831  was  conclusive, 
that,  in  Townes's  own  opinion,  the  account 
was  then  still  open,  either  because  he  him- 
self had  never  intended  that  the  account 
rendered  in  October  1827  should  be  regarded 
as  a  stated  account,  and  had  never  expected 
Birchett  to  state  his  objections  to  it,  or 
because  he  was  conscious  that  Birchett  had 
timely  stated  his  cbjections:  for,  in  that 
letter,  written  in  answer  to  a  note  from 
Birchett,  which  he  has  not  produced,  and 
which  (as  was  clearly  inferrible  from  the 
answer)  demanded  and  urged  asettle- 
187  ment,  he  told  Birchett,  that*"he  had 
been  for  a  long  time  extremely  desir- 
ous to  have  their  accounts  settled."  They 
cited  Irvine  v.  Young,  1  Sim.  &  Stu.  333; 
1  Cond,  Eng.  Ch.  Rep.  170;  Ld.  Clanearty 
V.  Latouche,  1  BaU  &  Beat.  428. 

II.  The  appellant's  counsel  contended, 
that  taking  the  account  rendered  in  October 
1827  to  be  a  stated  account,  the  court  of 
chancery  had  no  jurisdiction  to  give  the 
relief  prayed  in  the  bill.  Birchett's  plain 
remedy  was  an  action  of  assumpsit  for  the 
balance  stated  to  be  due.  They  cited  King 
V.  Kossett,  2  Young.  &  Jerv.  33. 

The  appellee's  counsel  said,  whether  this 
was  to  be  regarded  as  a  stated  account,  or 
■  as 'an  open  account,  the  jurisdiction  was 
clear;  if  the  account  was  still  open,  Bir- 
chett had  a  right  to  call  Townes  &  Webb  to 
account  in  equity:  if  there  was  a  stated 
account,  he  had  a  right  to  go  into  equity 
to  surcharffe  and  falsify  it.  Besides, 
Townes  &  Webb  were,  in  truth,  trustees 
of  the  fund ;  bound  to  account  for  and  pay 
it  to  Birchett,  if  Thayer  had  no  claim  upon 
it;  and  bound  to  Thayer,  if  he  had  a  claim, 
to  pay  him  the  whole,  or  such  part  as  be 
shonld  be  entitled  to;  so  that  Birchett   had 


no  remedy  bnt  by  bill  in  equity  against 
Townes  4  Webb  and  Thayer. 

III.  The  appellant's  counsel  contended, 
that,  in  any  view  of  the  case,  Townes  & 
Webb  were  not  accountable  for  the  un- 
collected debts,  lost  (as,  they  said,  was  . 
sufficiently  proved)  by  the  failure  and  in- 
solvency of  the  debtors  before  their  notes 
came  to  maturity,  and  not  by  any  neglect  or 
ntisconduct.  Sven  as  to  the  note  of  Morton 
&  Co.  which  they  had  had  discounted  for 
their  use,  the  case  was  distinguishable 
from  that  of  Johnson  &  Duggers  v.  O'Hara, 

5  Leigh  456.  There,  J.  &  D.  had  been  em- 
ployed by  D'H.  to  sell  his  tobacco  aa  com- 
mission merchants,  and  they  not  only  took 
a  note  to  themselves,  for  the  proceeds  of 
that  tobacco  and  the  proceeds  of  other  to- 
baccos, mixed  together,  but  (what  was  most 
material)  without  being  in  advance  toO'H. 

their  principal,  they  procured  the  note 
I8S  to  he  discounted  for  "their  accommo- 
dation ;  and  it  was  held,  that  they 
had,  by  thus  dealing  with  the  note,  nnder 
such  circumstances,  made  the  note  their 
own,  and  whether  they  collected  the  con- 
tents or  not,  were  liable  to  O'H.  for  the 
proceeds  of  his  tobacco  included  in  the  note 
which  they  had  so  appropriated.  In  the 
present  case,  the  auctioneers  were  well  war- 
ranted in  taking  the  notes  for  the  purchase 
money  of  the  goods,  to  themselves:  it  was 
Bccordinif  to  the  known  course  of  trade; 
and  they  had  a  special  property  in  the  goods 
and  in  the  proceeds  of  sales,  and  might 
have  maintained  an  action  against  the 
vendee  as  for  a  debt  due  to  themselves; 
Williams  V.  Millington,  1  H.  Blacks.  81; 
Babington  on  Auctions,  91.  Besides,  it 
was  not  only  their  right,  but  their  duty,  to 
collect  the  proceeds  of  sales  of  the  goods, 
and  to  hold  them,  under  their  covenant 
with  Thayer  of  the  16th  June  1821.  They 
were  also  well  warranted  in  procuring  this 
note  of  Morton  &  Co.  to  be  discounted  for 
their  own  use,  since  at  the  time  they  had  it 
discounted,  it  clearly  appeared  by  their  ac- 
count, even  as  reported  by  the  commis- 
sioner, they  were  in  advance  to  Birchett 
to  a  larger  amount,  and  surely  had  a  right 
to  reimburse  themselves  advances  which 
they  were  under  no  obligation  lo  make  for 
him.     Then,  as  to  the  other  note  of  Morton 

6  Co.  and  the  notes  of  Arnold  A  Co.  and 
Flomerfelt,  there  was  no  ground  whatever 
for  holding  Townes  &  Webb  bound  to  ac- 
count for  the  contents  of  them.  But,  sup- 
posing they  can  be  held  liable  for  these 
uncollected  debts,  still  they  should  not  have 
been  charged  with  interest  on  them ; 
Rootes  V.  Stone,  2  Leigh  650. 

The  appellee's  counsel  answered,  that  as 
the  note  of  Morton  A  Co.  which  Townes  A 
Webb  got  discounted  for  their  own  use,  the 
case  could  not  be  distinguished  from  that 
of  Johnson  &  Duggers  v.  O'Hara.  The 
principle  on  which  that  adjudication  was 
founded,  was,  that  the  commission  mer- 
chants, in  getting  the  note  they  had  taken 

for  the  proceeds  cf  sales  of  their 
189      principal's     tobacco    'discounted   for 

their  own  accommodation,  had  es- 
poeed  their  principle  to  a  twofold  risque; 
the  risque  of  the  failure  of  the  maker  of 
the  note,    and  the  risque   of  their  own  fail- 
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,  therefoie,  in  reasr'n  and 
B  directlj  in  point.  They 
ciiea  wren  v.  Kirton,  11  Vea.  377.  As  to 
the  other  notes,  tbej  said  it  was  fairlj  to 
be  inferred  that  Townea  &  Webb  had  used 
these  notes  also  for  their  own  purposes ; 
else,  nh;  had  they  endorsed  them?  As 
the  notes  were  not  put  in  bank  for  collec- 
tion, they  could  only  have  endorsed  them 
for  the  purpose  of  neRotiating  them.  But 
there  were  two  considerations,  which  they 
thought  conclusive  of  Townes  &  Webb's  lia- 
bility for  the  amount  of  these  uncollected 
notes:  I.  Townes  said,  in  his  answer,  that 
Townes  A  Webb  sold  the  goods  and  took 
approved  negotiable  notes  from  the  pur- 
chasers; that  Morton  &.  Co.,  Arnold  &  Co. 
and  Flomerfelt  were  in  good  credit  at  the 
time,  and  that  the  sales  were  made  during 
a  period  of  great  mercantile  embarrass- 
ment, when  many  failures  were  frequently 
occurring.  Now,  if  the  makers  of  these 
notes  were  in  good  credit  at  the  time,  they 
could  easily  have  procured  endorsers;  and, 
in  such  times,  the  notes  of  the  debtors 
alone,  not  secured  by  responsible  endorsers, 
ought  never  to  have  been  taken  as  approved 
negotiable  notes:  so  that  there  was  gross 
neglect  in  taking  such  notes  at  all.  And 
2.  they  held  these  notes  in  their  har 
(importing  on  the  face  of  them  to  be  thi 
own  property)  from  1822  to  1827,  about  five 
years,  without  ever  giving  any  intimation 
to  Birchett  of  their  eaiatence;  and  thi 
alone  ought  to  make  them  liable  to  Birchett 
for  the  amount  of  them  ;  Jackson  v.  Baker, 
1  Wash.  C.  C.  K.  394. 

IV.  The  appellant's  counsel  objected, 
that  the  representative  of  the  deceased  de- 
fendant Webb  ought  to  have  been  brought 
before  the  court,  before  it  proceeded  to  the 
final  decree;  for  their  covenant  of  the  16th 

June  1821  made  Townes  &  Webb  re- 
190      sponsible  as   joint   covenantors,  *not 

as  partners.  To  this  it  was  an- 
swered, that  even  as  to  Thayer,  it  was  a 
partnership  transaction,  though  both  part- 
ners executed  the  covenant,  which  was 
proper  as  the  instrument  was  a  deed.  But, 
supposing  them  individually  liable  to 
Thayer  by  force  of  their  covenant,  it  was 
not  by  that  covenant  that  they  were  liable 
to  Birchett:  to  him  they  were  certainly 
liable  an  partners;  and  he  was  entitled  to 
decree  against  the  surviving  partner  for  the 
whole  amnunt  due  him. 

V,  There  was  another  objectia 
the  decree,  namely,  that  this 
proper  case  for  a  decree  between 
ants,  and  therefore  it  was  en 
decree  payment  of  the  money  to  Robert 
Birchett  the  younger.  The  appellee's 
counsel  submitted,  that,  in  this  particular 
the  decree  was  plainly  right. 

TUCKER,  P.  On  the  question  of  juris- 
diction in  this  case.  I  have  found  no  diffi- 
culty. Townes  &  Webb  were  the  agents  of 
Birchett,  and  in  that  character  were  pecu- 
liarly amesnable  to  equitable  jurisdiction. 
Moreover,  Birchett's  claim  being  for  the 
proceeds  of  sales  of  a  parcel  of  goods, 
which  were  in  the  knowledge  of  the  auc- 
tioneers exclusively,  he  had  a  right  to  call 
for  an  account  of  them,  and  he  did  call  for 
an  account  accordingly.  It  is  said,  however, 
that  the  account  had  been  already  rendered. 


True:  but  there  was  no  obligation  on  Bir- 
chett to  sit  down  satisfied  with  that  account 
not  rendered  on  oath:  he  had  a  right  to 
have  it  so  verified  by  proceeding  in  equity. 
And  though  by  retaining  the  account  ren- 
dered he  gave  it  the  character  of  a  stated 
account,  it  did  not  conclude  him,  for  he 
still  had  a  right  to  surcharge  and  falsify, 
and  he  had  a  right  to  a  discovery  from  the 
defendants  on  oath  to  aid  in  sustaining 
his  objections.  It  is  said,  indeed,  that  the 
bj  11  does  not  suri-harge  or  falsify.  But  that 
is  a  mistake.  There  are  various  items  of 
both:  the  complaint  of  excessive  charge 
for    commissions,     and    of    the    pay- 

191  ments  made  toDurkin.  •Henderson  & 
Co.  and  others,  are  instances  of  sur- 
charge; and  the  charge  of  1572  dollars  to 
him  for  bad  debts,  is  also  objected  to, 
and  properly  forms  an  item  of  falsifi- 
cation. Now,  the  rule  is  that  if  one 
item  of  objection  is  sustained,  the  whole 
account  is  opened  before  the  commissioner 
for  surcharge  and  falsification.  The  first 
item  is  clearly  sustained,  though  it  is  one 
of  small  importance ;  and  whether  the 
others  can  be,  is  a  matter  which  ought  to 
be  the  subject  of  further  enqniry.  But 
what  is  conclusive  as  to  the  jurisdiction, 
is,  that  Birchett  could  not  have  sued  at 
law.  By  the  arrangement  between  the 
parties,  Townes  &  Webb  were  not  to  pay 
the  proceeds  of  sales  of  the  goods  to  Bir- 
chett, until  he  should  give  Thayer  addi- 
tional security.  This,  Townes  alleges, 
he  never  did.  He  could  not,  then,  have 
recovered  at  law.  Kquity  was  the  proper 
forum,  where  the  stake-holders  and  both 
claimants  could  be  con  vented.  Neither 
claimant  could  compel  payment  at  law;  at 
least,  he  could  not  without  the  assent  of 
the  other.  This  assent  was  never  given  by 
Thayer,  as  Townes  himself  alleges;  it  was 
never  given  until  since  this  suit  was 
brought.  On  various  grounds,  therefore,  I 
think  the  jurisdiction  is  beyond  reasonable 
question. 

Seeing  then  no  substantial  objection  to 
the  jurisdiction,  and  not  deeming  it  nec- 
essary to  go  more  at  large  into  that  poii-t, 
I  proceed  to  the  merits.  And  here  the  first 
question  is  as  to  the  weight  to  be  attrib- 
uted to  the  evidence  of  the  : 
dered  in  October  1827.  The  ti 
question  took  place  in  the  town  of  Peters- 
burg, where  both  the  parties  resided. 
They  stood  in  the  relation  to  each  other,  of 
a  vendor  of  goods  at  auction,  and  the  auc- 
tioneers. The  goods  were  sold  as  early 
as  the  year  1821;  and  the  appellee  being 
in  embarrassed  circumstances,  had  every 
motive  to  demand  an  account  of  sales,  and 
the  payment  of  Che  proceeds.  It  is  alleged, 
that  the  parties  were  on  friendly  terms, 
and  that  the  accounts  were  at  all  times 
open     to     inspection,     and    were    in 

192  *fact    examined  by  the  appellee:  and 
though  there  is  no  direct  evidence  of 

this  fact,  the  circumstantial  evidence  is 
irresistible.  It  is  inconceivable,  that  Bir- 
chett. after  selling  a  bond  for  goods,  that 
night  raise  money  by  the  sale  of  them, 
lid  have  remained  inert  from  1821  to 
1827,  without  critical  scrutiny  into  the 
unt  of  sales  and  disbursements,  when 
the  amount  which  had  been  made  available 
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to  him  had  falkn  short  more  than 
third  of  the  estimated  probable  proceeds  of 
sal«B.  My  own  mind  is,  therefore,  satisfied 
that  Birchett  knew  all  about  the  matter 
before  he  received  the  account  in  October 
1827.  Then,  at  least,  he  was  fully 
formed;  and  it  is  observable,  that  except 
the  claims  for  commisBions  and  interest 
there  is  onlj  a  single  item  excepted  to  on  thi 
debit  side  of  the  account.  On  the  other 
aide  a  short  credit  of  1572  dollars  for  the 
lost  debts  is  complained  of.  This  account 
was  retained  by  Birchett  from  October  1827 
till  the  year  1831,  without  objection  or 
complaint.  Can  it  be  believed,  that  it 
never  was  examined  by  him,  or  that  being 
examined  he  never  would  have  pointed  out 
the  objectionable  items,  and  insisted  or 
their  expunction?  He  is  charged,  for  in' 
stance,  with  Poster's  draft;  if  improperly 
so  charged,  would  he  have  acquiesced  for 
four  years?  I  think  not;  and  if  there  were 
no  rule  upon  the  subject,  I  should  take  that 
acquiescence  as  sufficient  evidence  that 
Townes,  the  agent  of  Birchett,  who  was 
collecting  his  funds  and  applying  them, 
obviously  with  his  assent  and  by  his  direc- 
tion, to  the  discharge  of  his  responsibili- 
ties, had  justly  charged  him  with  Foster's 
draft.  But  there  is  a  rule  upon  the  subject, 
and  particularly  applicable  to  merchants. 
"Where  one  merchant  sends  his  account 
current  to  another,  though  residing  in  a 
different  country,  and  he  keeps  it  two  j'ears 
without  making  any  objections,  it  shall  be 
deemed  a  stated  account,  and  his  silence 
and  acquiescence  shall  bind  him  at  least  so 
far  as  to  cast  the   onus  probandi    on  him." 

Such  are  the   terms  in  which  the  rule 
193       is  laid  *down    in   Freeland  v.  Heron, 

Lenox  &  Co.  and  Willis  v.  Jernecan, 
cited  at  the  bar.  Doubtless,  it  applies  with 
more  force  between  merchants  in  the  same 
country,  and  yet  more  between  merchants 
residing  in  the  same  tonn,  and  in  the 
daily  habit  of  intercommunication.  Be- 
tween such,  a  shorter  period  would  give 
rise  to  the  presumption.  For  the  principle 
of  the  rule  is  that  the  retention  of  the 
account  for  an  unreasonable  time  without 
objection,  is  evidence  of  acquiescence  in 
its  justice,  and  throws  the  burden  of  proof 
upon  the  party  so  acquiescing:  and  so  it  is 
laid  down  by  Judge  Story,  in  his  treatise 
on  Equity,  vol.  1,  ch.  8,  i  S2&-9.  The 
rule  is  founded  in  good  sense  and  justice. 
If  a  party  does  not  deny  what  his  adversary 
states  in  his  presence  and  hearing,  we  in- 
fer the  truth  of  the  statement  from  his 
silence  and  apparent  acquiescence.  How 
much  stronger  is  the  case  of  the  silence  of 
a  regular  merchant  for  two  years  after  he 
has  received  the  account  of  his  correspond- 
ent, which  can  be  looked  upon  in  no  other 
light  than  as  an  assertion  oF  a  claim,  which, 
if  not  admitted,  should,  in  good  faith  as 
well  as  in  prudence,  be  promptly  repelled. 
I  say  in  good  faith,  because  its  requisitions 
demand,  that  the  earliest  information 
shall  be  given  to  the  claimant  to  enable  him 
to  assert  his  claim  and  preserve  his  evi- 
dence. If  I  do  not  intend  to  allow  a  de- 
mand, it  is  not  fair  dealing  in  me  to  delay 
payment,  and  by  my  conduct  put  off  the 
'     'isuitforyears,    and  then 
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take  the  chances    of 

of  my  adversary's  testimony. 
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from  the  loss 


The  present  is  a  strong  case  for  the  ap- 
plication of  the  rule.  There  is  every  rea- 
son to  presume  an  early  acquaintance  with 
the  accounts,  and  the  account  rendered  was 
moreover  about  two  years  in  Birchett's 
hands  without  objection.  It  must  then  be 
taken  as  true  unless  disproved. 

Now    as    to    Foster's   draft  there  Is  no 

evidence,     so    that     that     item    ought    to 

have   been    allowed.     Next,  as  to  the 

194  *lost  debts.  These  are  distinctly  set 
forth  in  the  account,  and  the  prin- 
ciple just  adverted  to,  applies  to  them. 
They  should  not  be  charged  to  Townes, 
unless  there  is  proof  either  of  culpable  neg- 
ligence or  misappropriation.  The  latter 
ground  has  been  most  earnestly  urged,  and 
the  cases  of  Johnson  ft  Duggers  v.  O'Hara 
and  Wren  v.  Kirton,  are  relied  on  to  sus- 
tain it.  I  willingly  defer  to  tne  principle 
of  those  cases;  but  I  do  not  think  they 
have  any  application  to  this  peculiar  case. 
To  bring  them  to  bear  upon  it,  it  must  be 
shewn,  that  the  notes  in  question  have 
been  diverted  from  their  legitimate  objects 
and  applied  to  the  purposes  and  accommo- 
dation of  the  defendants.  To  establish 
this,  it  has  been  said,  that  the  auctioneers 
took  the  notes  in  their  own  names,  and  dis- 
counted them  for  their  own  purposes.  As  to 
the  notes  being  taken  to  themselves,  it  is,  I 
think,  the  common  course  of  business  with 
auctioneers.  As  bailees  to  sell,  they  are 
bailees  to  receive  payment;  and  hence  they 
confessedly  have  a  right  of  action  in  their 
own  names  against  the  purchasers.  If  so, 
it  is  not  perceived  that  there  is  any  thing 
improper  in  the  ordinary  custom  of  tak- 
ing notes  to' themselves  for  the  proceeds  of 
sale.  But  if  this  be  true,  in  any  case,  it 
was  particularly  true  in  this,  where  the 
auctioneers  were  stakeholders;  where  they 
were  required  to  sell,  but  until  the  expira- 
tion of  twelve  months,  it  could  not  be 
determined  whether  the  proceeds  of  sale 
were  to  go  to  Birchett  or  to  Thayer.  The 
notes  then  were  properly  taken  in  their  own 
names.  Have  they  been  properly  dealt 
with?  It  is  said,  they  were  improperly 
discounted  before  maturity  for  the  de- 
fendants' use.  That  one  was  discounted 
seems  probable:  there  is  no  such  probabil- 
ity as  to  the  others.  Then,  as  to  that  one: 
was  it  discounted  for  the  defendants*  use 
or  for  the  legitimate  purpose  of  discharging 
Birchett's  responsibilities,  or  reimbursing 
their  advances  for  him?  The  facts,  I 
think,  prove  the  latter.  As  early  as  De- 
cember 1821,  their  just  debits  against 

195  him,    including   "their  commissions 
and  interest,  to   which    no   objection 

had  ever  been  made,  were  more  than  500O 
dollars.  The  proceeds  of  sales  for  money 
were  only  3400  dollars,  and  there  is  no  evi- 
dence that  any  other  of  the  various  notes, 
lit  of  which  were  due  at  distant  days,  were 
liscounted  before  maturity.  The  defend- 
,nts  had  a  right  to  discount  some  of  them 
o  reimburse  themselves.  They  exercised 
this  right  by  discounting  one  note  of  Mor- 
ton &  Co.  and  in  doing  so,  are  liable  to  no 
imputation  of  iinfairness.  I  am,  therefore, 
of  opinion    that   there   is   nothing   in  the 
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record  which  cao  justif;  throwing  the  loss 
of  these  notes  upon  the  defendants.  Yet, 
in  reversing  the  decree,  and  sending  the 
cause  back  for  further  proceedings,  I  think 
the  questions  as  to  Foster's  draft  and  the 
bad  debts  should  be  considered  open  before 
the  commissioner  to  any  further  evidence 
of  either  party. 

I  see  no  just  objection  to  the  decree  for 
being  in  favour  of  Robert  Birchett  the 
younger,  or  for  the  omission  to  revive  the 
auit  against  the  representative  of  Webb. 

CABELL,  J.,  concurred. 

ALLEN,  J.,  dissented  upon  all  the  im- 
portant points  of  the  case.  He  said— The 
first  and  the  main  question  in  the  case,  is, 
whether  the  account  rendered  by  the  auc- 
tioneers in  October  1327,  is  to  be  regarded 
as  a  stated  account  between  the  parties,  so 
as  to  throw  the  onus  probandi  upon  the 
plaintiff?  If  it  is  to  be  so  regarded,  then 
it  seems  to  me  a  court  of  equity  should  not 
have  taken  jurisdiction  of  the  case.  Where 
an  account  is  settled,  or  has  been  stated 
and  so  treated  as  to  give  it  the  effect  of  a 
settled  account,  and  a  balance  is  struck, 
an  action  of  assumpsit  would  be  the  proper 
remedy.  The  rctation  existing  between  the 
parties  of  principal  and  agent,  would  not 
of  itself,  and  where  the  account  was  stated, 
give  the  court  jurisdiction.  The 
196  case  of  King  v.  "Roasett  was  a  suit 
by  a  principal  against  his  agent,  "and 
the  circumstances  much  stronger  than  iti 
the  present  case  (treating  the  account  here 
as  a  stated  account} ;  but  the  court  held  the 
party  had  a  complete  remedy  at  law,  and 
dismissed  the  bill.  The  plaintiff,  in  the 
present  inetance,  has  not  treated  this  as  a 
stated  accoullt,  which  be  was  bound  to  sur- 
charge or  falsify.  The  gravamen  of  bis 
bill  is  the  refusal  to  render  any  fair  ac- 
count, under  the  pretext,  fraudulent  as  he 
alleged,  that  Thayer  had  some  interest  In 
the  subject:  and  though  some  comments 
are  made  upon  some  of  the  charges,  that 
is  done,  rather  with  a  view  of  impeaching 
the  whole  account,  than  of  falsifying  the 
particular  items.  Jf  compelled,  then,  to 
regard  this  as  a  settled  or  stated  account, 
the  only  relief  the  party  could  be  properly 
entitled  to  upon  his  bill,  would  be  a  decree 
for  the  balance  thereby  ascertained,  and 
that  could  have  been  much  more  readily  re- 
covered in  a  court  of  law. 

But,  under  the  circumstances  of  this 
case,  I  cannot  regard  the  account  rendered, 
as  such  a  stated  account,  as  to  throw  the 
burthen  of  impeaching  and  falsifying  it 
upon  the  plaintiff.  This  was  not  a  trans- 
action between  '  merchant  and  merchant. 
The  plaintiff  placed  an  assortment  of 
goods  in  the  hands  of  the  defendants  as 
auctioneers  to  sell:  they  were  to  dispose  of 
them,  and  account  for  the  proceeds.  It  was 
a  single  transaction,  and  all  was  to  be  done 
by  the  auctioneers.  Where  merchants  deal 
with  each  other,  and  accounts  current  are 
rendered,  the  party  receiving  and  not  ob- 
jecting, deprives  the  other  of  the  oppor- 
tunity of  declining  to  deal  with  him,  as  not 
advantageous.  He  has  a  right  to  presume 
from  long  acquiescence,  that  his  rates 
and  mode  of  charging  are  satisfactory,  and 

ntlnues  to  deal  upon  that  presumption. 
""■"■"  ■  1  find  any  case  not 
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led  with  any  other  circumstance,  ex- 
cept the  silence  of  the  party  to  whom 
delivered,  *gives  to  the  account  so 
delivered  the  character  of  a  stated 
Where  the  account  has  been  set- 
tled between  the  parties,  there  is  no  diffi- 
culty ;  but  by  the  term  settled,  I  understand 
a  transaction  in  which  both  were  actors, 
concurred  in  adjusting  the  items,  and 
struck  the  balance.  And  it  will  be  found, 
that  many  of  the  propositions  laid  down  by 
the  judges,  have  been  in  cases  of  this  char- 
acter. Thus,  in  Willis  v.  Jernccan,  the 
defendant  relied  on  a  stated  account,  in 
bar  of  the  relief  asked  for.  The  account 
had  been  settled,  as  he  alleged,  between 
him  and  the  plaintiff,  and  entered  in  a  tK)Ok 
that  related  to  the  transactions  between 
them  merely;  the  adjustment  had  occupied 
a  week  ;  the  plaintiff,  at  the  time  and  often 
afterwards,  had  declared  himself  extremely 
well  satisfied;  and  the  facts  relied  on  by 
the  answer  were  sustained  by  several  wit- 
nesses. Upon  this  state  of  facts  Lord 
Hardwicke  remarked,  "There  Is  no  abso- 
lute necessity  that  the  account  should  be 
signed  by  the  parties  who  have  mutual  deal- 
ings, to  make  it  a  stated  account.  For  when 
there  are  transactions,  suppose  between 
a  merchant  in  England  and  a  merchant 
abroad,  and  an  account  is  transmitted; 
it  is  not  the  signing  which  will  make  it  a 
stated  account,  but  keeping  it  by  him  anr 
length  of  time,  which  shall  bind  htm  and 
prevent  him  from  opening  the  account." 
The  circumstances  of  the  case  clearly  es- 
tablished the  sccount  as  a  settled  account, 
provided  signing  were  not  essential:  and 
this,  the  case  decided,  i 
The  fact,  that  accounts 
merchant  to  merchant  ii 
tries,  and  not  objected  tc 
the  condition  of  staled  i 
from  the  relative  poaitic 
they  could  not  be  signed,  i 
shew  that  it  was  not  the  signing  which 
made  the  account  a  stated  account.  Sher- 
man T.  Sherman  is  very  briefly  reported. 
The  bill  was  filed  for  an  account;  but  from 
the  statement,  it  does  not  appear  that  any 
settled  or  stated  account  was  relied 
198  on:  the  plaintiff's  husband  and  *the 
defendant  had  dealings  together  as 
merchants;  the  plaintiff's  husband  lived 
for  many  years  after  the  dealings  had 
ceased,  and  after  differences  and  disputes 
had  arisen  between  them,  and  acquiesced 
until  his  death.  The  plaintiff  was  left  to 
seek  redress  at  law :  and  Lord  Hutchins 
observed — "Amongst  merchants,  it  is  looked 
upon  as  an  allowance  of  an  account  cur- 
rent, if  the  merchant  receiving  it  does  not 
object  to  it  by  a  second  or  third  post." 
The  remark  (judging  from  the  report  of  the 
case)  was  not  called  for;  it  was  a  mere 
dictum,  and,  even  confined  to  merchants, 
I  question  whether  it  would  be  held  law 
at  present.  In  Chappedelaine  v.  Dechenaux, 
the  account  had  been  settled  and  signed  by 
the  parties,  and  the  bill  was  filed  to  sur- 
charge and  falsify.  In  Freeland  v.  Heron, 
Lenox  &  Co.  the  parties  were  merchants, 
one  residing  in  Great  Britain,  the  other  in 
America;  accounts  were  furnished  annually 


1  not  necessary, 
ransmitted  from 
different  coun- 
.  placed  them  in 
ccounts,  though 
I  of  the  parties 
relied  o 
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for  several  jears,  and  no  objectlonH  wert 
made;  the  defendant  too,  after  these  ac- 
couata,  wrote  a  letter  to  the  plaintiSs, 
promiBing  to  pay  the  balance  dne.  This 
circumstance  tcab  relied  on  by  the  court ;  it 
is  said,  that  these  circumatances  bring  it 
within  the  inBuence  of  the  rule  of  the 
chancerj  court  and  of  merchants,  which 
was,  that  when  one  merchant  residing  in 
one  country  sends  an  account  current  to  a 
merch&at  residing  in  a  different  country, 
between  whom  there  are  mutual  dealings, 
and  the  merchant  who  receivea,  keeps  it 
two  years  without  objection,  it  is  to  be 
regarded  as  an  account  stated,  and  his  si 
lence  and  acquiescence  shall  bind  him,  si 
far  as  to  cast  the  onus  proband!  on  bim 
This  case  coniinea  the  rule  to  merchants 
residing  in  different  countries,  between 
whom  there  are  mutual  dealings;  and  fixes 
a  time,  two  years,  after  which  it  is  i 
garded  as  an  account  stated.  The  rule 
guarded  is  a  safe  one;  but  it  conflicts  with 
the  principle  laid  down  in  Sherman  v. 
Sherman,  according  to  which  the  merchant 
must    object  by    the    second    or  third  post. 

All    these    are   cases   of  mutual  deal. 
199      ings,  'continued  upon  the  faith  of  oc 

objection  being  made  to  the  accounta 
as  rendered.  It  seems  to  me,  they  can  have 
but  little  application  to  cases  between 
dividuals  not  standing  in  that  relation, 
dealing  with  each  other  generally.  Nor  do 
I  cxtnceive  that  the  principle,  that  an  ad- 
mission may  be  presumed  from  the  silence 
of  the  party,  where  a  right  has  been  . 
serted  in  his  presence  and  he  fails  to  ci 
tradict  it,  can  be  applied  to  this  descripti 
of  cases.  The  weight  of  such  evidence 
always  depends  on  the  circumatances  at- 
tending the  transaction:  neither  party  is 
concluded  by  it.  The  evidence,  though 
competent,  and  under  some  circumstances 
entitled  .  to  much  respect,  under  others 
would  be  entitled  to  none  whatever;  and 
its  eSect  would  depend  npon  many  other 
matters,  all  of  which  would  be  consid- 
ered by  the  tribunal  charged  with  the  ascer- 
tainment of  the  fact.  But  if,  upon  that 
rule  of  evidence,  we  determine  that  the 
silence  of  a  party  to  whom  an  account  is 
aent,  is  to  be  treated  as  an  admission  of  its 
correctness,  so  far  at  least  as  to  throw 
upon  him  the  burthen  of  disapproving  it, 
we  convert  that  which  is  a  safe  rule  of 
evidence  when  the  weight  of  it  is  to  be 
ascertained  by  all  the  amending  circum- 
stances, into  a  positive  and  inflexible  rule 
of  law  controlling  the  rights  of  parties. 
And  if  the  rule  can  be  sustained  on  this 
ground,  then  its  application  should  be  uni- 
versal. If  silence  ia  to  be  treated  as  an 
admission,  it  applies  to  all  to  whom  an 
account  is  forwarded :  and  many  men 
against  whom  unjust  accounta  have  been 
preferred,  and  who  were  silent  because  they 
intended  to  resist  payment,  would,  unex- 
pectedly, find  themselves  debtors  for  large 
amounts.  This  view  ia  sustained  by  the 
cases  of  Lord  Clancarty  v.  Latouche  and 
Irvine  v.  Young,  cited  by  the  appellee's 
counsel.  In  the  first  of  these  caaea,  the 
transaction  waa  between  Conolj,  the 
plaintiff's  testator,  and  his  banker :  an 
account  had  been  settled  in  1789,  dealings 
continued,    twelve  different  acconnta  fur- 


niahed  to  Conoly  in  his  lifetime,  and 
200  *two  to  the  plaintiff  after  his  death. 
It  did  not  appear  that  Conoly  ever  ad- 
mitted the  account  to  be  correct,  or  ex- 
presaed  any  opinion  in  relation  to  it.  In 
1802,  after  the  twelve  accounta  had  been 
rendered,  he  apprised  the  defendant  of  an 
intention  to  dispose  of  some  property  to 
raise  money,  and  thanhed  him  for  hta  for- 
bearance. He  died  in  1803.  The  court 
held,  that  the  acquieacence  of  Conoly  did 
not  amount  to  a.  settlement  of  the  accounts, 
though  they  thought  it  entitled  to  conaid- 
erahle  weight  in  the  adjustment  of  them. 
In  Irvine  v.  Young,  the  bill  averred,  that 
three  years  before  the  bankruptcy,  the  de- 
fendant had  delivered  an  account  to  the 
bankrupt,  but  treated  it  as  an  unsettled 
transaction;  the  answer  relied  upon  the 
fact,, that  the  account  bad  not  been  objected 
to,  and  should  therefore  be  treated  as  a 
settled  account.  The  court  decided,  that 
the  naked  fact  of  d>^livery,  without  evi- 
dence of  contemporaneous  or  subsequent 
conduct,  affords  no  auflicient  legal  pre- 
sumption that  the  account  was  settled.  In 
each  case,  the  court  speaks  of  a  settled 
account;  but  where  circumafancea  authorize 
an  account,  which  both  did  not  concur  in 
aettling.  to  be  dealt  with  and  treated  as  a 
stated  account,  the  same  legal  consequences 
follow.  For  where  the  court  takes  it  as  a 
stated  account,  it  establiahea  it  without 
further  evidence,  and  the  onus  probandi  Is 
thrown  on  the  party  who  seeka  to  falsify 
or  surcharge  it. 

It  seems  to  me,  therefore,  that  we  are  not 
warranted  by  the  authorities  in  treating 
this  aa  a  stated  account,  from  the  mere 
fact  that  it  was  rendered,  and  there  t>eing 
no  proof  that  the  plaintiff  objected. 
Neither  do  the  circumstances  attending  thia 
tranaaction  justify  us,  in  my  view,  in 
arriving  at  such  a  conclusion.  The  plain- 
tiff avers,  he  frequently  demanded  a  set- 
tlement ;  the  defendant  denies  it ;  the 
parties  lived  in  the  same  town,  and  the 
plaintiff  was  embarrassed.  But  the  de- 
fendant, on  the  13th  October  1827,  when  he 
rendered  the  account  relied  on,  wrote  to 
the  plaintiff,  that  hia  balance  was 
*175S  dollars,  if  he  should  not  be  held 
liable  to  Thayer;  shewing  that,  at 
that  time,  the  rights  of  the  parties  were 
not  adjusted ;  and  accounting,  perhaps, 
for  the  silence  of  the  plaintiff  as  to  the 
particulars  of  the  account ;  for  his  first  ob- 
ject no  doubt  would  be  to  ascertain  whether 
Thayer  or  himself  would  be  entitled  to  the 
funds.  The  defendant,  in  the  same  letter, 
apprised  the  plaintiff  of  hia  own  embar- 
■aasments ;  and  that  he  could  pay  hia  cred- 
tors  but  6-8tha  of  their  claims,  and  that  in 
]ne  and  two  years  upon  condition  he  waa 
]0t  to  be  sued.  There  was  no  very  strong 
motive  offered  the  plaintiff,  notwithstand- 
Lg  his  embarrassments,  to  press  the  mat- 
r;  and,  certainly,  the  fact  of  his 
embarrassments  furnishes  no  presumption, 
that  he  acquiesced  in  the  account,  when 
debtor  proposed  such  terms  of  composi- 
1  to  him.  But  the  defendant's  letter  of 
January  1831  is,  it  seems  to  me,  conclusive 
upon  this  pretension.  In  that  letter, 
which  appears  to  be  in  reply  to  one  from 
the   plaintiff,    he   aaya,    he  had  been  for  a 
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long  time  extremely  desirous  to  have  their 
accounts  settled,  and  as  soon  as  the  plain- 
tiff should  find  it  convenient  to  come  to  an 
adjustment,  he  would  do  all  which  justice 
to  the  rest  of  his  creditors,  and  his  own 
situation,  authorized.  It  was  contended, 
that  by  the  terms  settled  and  adjusted, 
the  defendant  referred  to  the  composition 
before  mentioned.  But  this  would  be 
doing  violence  to  his  language.  He 
desired  the  accounts  shonld  be  settled ; 
and  when  they  should  be  adjasted  (by 
which  I  understand  him  to  mean  settled, 
and  the  balance  struck)  he  would  do  all 
that  justice  to  his  creditors  and  himself 
would  authorise.  Words  cannot  be  stronger, 
to  shew  that  he  then  considered  the  ac- 
counts open  and  unsettled;  and  the  im- 
plication is  strong  that  he  knew  the  items 
were  controverted.  This  was  immediately 
before  the  suit,  and  long  subsequent  to  the 
rendering  of  the  account. 

Viewing  it,  then,  as  the  defendant  him- 
self viewed  it,  as  an  unsettled  account, 
there  is  no  difficulty  as  to  the 
202  "jurisdiction ;  and  the  burthen  of 
proving  bis  disputed  items  of  credit 
devolves  on  the' defendant.  So  considering 
it,  I  should  concur  with  the  commissioner 
and  the  court  below,  in  rejecting  such  ite 
of  charge  against  the  plaintiff  as  were  ■ 
tirely  unsupported  by  proof. 

In  regard  to  the  uncollected  debts, 
should  hold  the  agents  responsible  for  all 
which  they  discounted  or  passed  &way  for 
their  own  use.  They  were  not  bound  to 
make  advances  ;  and  though  an  auctioneer 
may  be  authorized  to  take  notes,  when  he 
sells  on  a  credit,  payable  to  himself,  he 
still  but  a  trustee  for  his  principal;  and  he 
should  not  so  treat  them  as  to  deprive  his 
principal  of  his  control  over  them.  After 
he  has  negotiated  the  notes,  his  principal 
cannot  reclaim  them;  the  proceeds  go  to 
the  bona  fide  holder.  In  the  meantime,  if 
the  auctioneer  becomes  insolvent,  the  loss 
falls  on  his  principal;  who  should  not  be 
aubiect  to  the  double  risk  of  the  insolvency 
of  tne  debtor,  and  of  the  agent  too.  When 
the  agent  has  dealt  with  the  subject  for  his 
own  benefit,  his  liability  is  fixed.  He  is 
then  the  only  debtor  of  the  principal,  and 
that  relation  cannot  be  changed  without  the 
consent  of  the  principal,  his  creditor.  One 
of  the  notes,  the  commissioner  states  was 
endorsed  and  used  for  the  benefit  of  Townea 
&  Webb.  That  it  was  discounted,  may  be 
fairly  presumed  from  the  endorsement;  but 
whether  used  for  the  benefit  of  Townes  4 
Webb,  may  depend  on  the  question, 
whether  they  were  in  advance  to  the  plain- 
tiff at  the  time  or  not.  As  the  case  is  to 
go  back,  1  have  made  no  calculation  to  see 
how  the  fact  is.  As  to  the  other  notes,  I 
think  the  mere  endorsement  of  them  by 
Townes  &  Webb,  not  sufficient  to  raise  the 
presumption  that  they  were  discounted  and 
used  for  the  benefit  of  the  auctioneers; 
and  unless  there  should  be  other  evidence 
on  this  point,  the  defendant  should  be 
credited  with  the  amount.* 

On  the   other   points    raised  in  the  argu- 
ment, I  concur  with  the  president. 
203  'The    decree    entered    by  this  court 

declared — That  the  court  was  of  opin- 
ion, that    there    was   error   in    the   decree 


of  the  circuit  superior  court,  in  subjecting 
the  appellant,  without  further  eridence,  to 
the  loss  of  the  four  sale  notes  (the  uncol- 
lected debts)  in  the  proceedings  mentioned, 
:  it  did  not  satisfactorily  appear,  that 
lote  of  Morton  A  Co.  which  was  dis- 
counted, was  used  by  Townes  A  Webb  for 
their  own  purposes,  and  since  it  did  not  sat- 
isfactorily appear,  that  the  other  notes  were 
discounted  at  all,  or  applied  by  them  to  their 
use,  their  mere  endorsement  thereof 
being  sufficient  to  raise  that  presump- 
tion. That  the  majority  of  the'  court  was 
further  of  opinion,  that  the  account  rendered 
by  Townes  A  Webh  to  Birchett  in  October 
1827,  and  retained  until  1831,  without  any 
evidence  of  abjection  to  any  item  thereof, 
ought  to  have  been  considered  and  held  to 
be  a  stated  account,  subject  indeed  to  be 
surcharged  and  falsified  by  Birchett,  but  to 
be  taken  as  true  except  in  so  far  as  it  might 
be  disproved  by  him,  the  onus  probandi,  in 
such  cases,  being  always  on  the  party  seek- 
ing liberty  to  surcharge  and  falsify.  That 
the  court  was  furtherof  opinion,  that  there 
was  no  sound  objection  to  the  jurisdiction 
in  this  case,  or  to  the  omission  to  revive 
against  Webb's  representative,  or  to  the 
decree  in  favour  of  Robert  Birchett  the 
younger,  the  trustee,  who,  though  a  de- 
fendant in  form,  was  a  plaintiff  in  fact  in 
the  cause,  and  entitled  by  the  appellee's 
consent  to  receive  the  avails  of  the  decree. 
Therefore,  the  decree  was  reversed  so  far 
as  it  was  above  declared  erroneous,  with 
costs,  and  in  those  respects  in  which  it 
was  declared  there  was  no  error,  affirmed. 
And  the  cause  was  remanded  to  the  circuit 
superior  court,  with  instructions  to  consider 
the  account  rendered  by  Townes  A  Webb  to 
Birchett  as  a  stated  account,  and  as  prima 
facie  true,  unless  satisfactory  evidence  be 
adduced  that  it  was  objected  to  by  Birchett 
within  a  reasonable  time  after  it  was  pre- 
sented; aud  with  further  instructions 
204  to  exonerate  Townes  A  *Webb  from 
responsibility  for  loss  of  the  sale 
notes,  unless  further  evidence  be  adduced 
of  their  appropriation  of  them  to  their  own 
purposes,  it  being  the  opinion  of  the 
whole  court,  that  if  such  misappropriation 
should  appear,  they  should  be  held  respon- 
sible, but  otherwise  not. 


Ross  V.  Milne  &  Wife. 

April,  Ml.  RlctHDond, 

[37  Am.  Dec-  <«.l 

(Absent  Stasahd.'J.) 

ContracU-ladentureloT  Benefit  ol  Tlilnl  Pcnoa-Wbo 

Msy  Sue.t— Upon  an  Indeuinre  between  S.  and  R. 

vbereln  K.  coveuantB  [□  pay  money  to  M,  a  daogb- 

ter  ofS.  wltbln  tvo  moDtbB  after  S.'s  deatb.  tbe 


Rule.- 


■He  had  been  counsel  In  tbe  c; 

tindenture  lor  BcBcflt  of  Third  Pi 

moil  law,  no  action  could  be  maln- 
1  Indenture  or  deed  tnlrrixirlrt.  by  one 
Dot  a,  party  to  tbe  deed.  althonBh  tbe  coveuaat 
therein  was  for  bis  beuellt:  Che  debt  to  ane  on  a 
covenant  was  limited  to  tbe  parties  to  tbe  deed  or 
Ibelr  privies.  In  support  of  this  proiraeltioD.  see 
tbe  priuclpal  case  cited  In  Jobnaou  v.  HcCIudb.  M 
W.  Va.  tm.  MB;  Nntter  v.  Sydenstrlcker.  II  W.  Va. 
N7;  WlUard  t.  Worsbam.  79  Va.  KJ:  Newberry 
Land  Co,  y.  Newberry,  «B  Va.  i»  W  S,  E.  Rep.  BB»; 
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reprcsentaUve  of  S.  ooly  can  malatalD  aD  actloD 
asalQBt  R.  for  breacb  of  tlie  coTeDam.  and  U. 
canDot  maintain  eitber  covenant  for  tbe  breacb 
or  debt  for  the  money. 
Saoie-Puvl  Contract  lor  BeiwIK  ol  Third  ParMD— 
Who  nay  SnB.-So.  upon  aparol  contract  between 
S.  and  It.  wbereby  R,  ai>on  a  consideration  mov- 
ing en  ll  rely  from  S.  promises  to  pay  S.'s  daasbter 


'   after 


for  the  mane: 
D  maintain  i 


i-No  ValHbk  CouklcrmtliHi-l 
out.— A  parol  contract  U  made  between  S.  and  R. 
wbereby  R.  for  a  coaalderatlonproceedlnE  entirely 
from  S.  promlseB  to  pay  S.'h  daQahler  M.  a  sum  of 
money  after  S.'8  death;  and  the  danihter  Kivea 
S.  tbe  motber  no  valaable  consideration  for  such 
proTlsloD  for  ber:  HKI.D,  tbls  Is  a  mere  executory 
KlFc  of  a  chose  In  action  on  Che  part  ol  the  motber. 
vbo  may  at  any  time  coantermand  tbe  payment, 
and  such  K)f  t  Teats'  no  rlBbl  to  tbe  money  In  the 
daoBbter. 

Jeolalb— No  RIsfat  ol  Actloit  AIItt«d.t— Upon  a  decla- 
ration wblcb  shews  tbe  plalnUSs  have  no  rieht  of 
action,  and  on  tbe  contrary  that  tbe  rlebt  o( 
action  1b  la  another,  yerdict  Is  found  for  plaintiffs: 

'  Hbij>.  the  statute  of  Jeofails  of  Virginia.  1  Rer. 


T.  Thomas,  HI 


■s  In  VlrKlnla 


r.  Ins.  Co..  n  Va.  SOO:  Jones 
Gract.  101. 

Suds— Statutory  Rulau— Bat  tbe  statut 
and  West  Virslnta  now  provide  tbat  " 
or  promise  be  made  for  tbe  sole  benefit  of  a  person 
with  whom  It  Ib  not  made,  or  with  whom  It  li  made 
lolntl]'  with  others,  snch  person  may  maintain  In 
blB  own  name  any  acllon  Ibereon.  which  he  mlshl 
maintain  In  case  It  bad  been  made  with  him  only. 
and  the  consideration  bad  moved  from  him  to  tbe 
party  maklosanch  covenantor  promise."  Va.  Code 
1887.  sec.  M1B:  W.  Va.  Code.  cb.  71,  sec.  9.  p.  «7».  This 
statute  has  been  construed  In  Newberry  Land  Co, 
V.  Newberry.  B6  Va.  lis.  R  S.  E.  Rep.  SW;  Johnson  v. 
McCluoB,  M  W.  Va.  «l». 

See  /ool-notti  to  Jones  v.  Thomas,  11  Oratt.  SO. 
Stnart  v.  James  River  ft  Kanawha  Co.,  U  Qratt, 
an.  and  monographic  luilt  on  "Contracts"  appended 
toEndersv.TheBoardof  Public  Works.  IQratL  M4. 

9ane.-9asw— EHoct  on  Eqnity  JnrlKllctlon.— See 
the  principal  case  cited  In  Ralpbsnyder  v.  Ralph- 
snyder.  17  W.  Va.  B8.  to  the  polot  tbat  equity  HtlU  has 
Jurisdiction  In  these  cases,  nolwlthslandiue  a 
remedy  at  law  Is  ilven  to  the  beneficiary  under  the 

It  was  said  In  WliUrd  v.  Worsbam.  7«Va.  W, 
tbat  In  tbe  principal  case,  tbe  court  expressly  de- 
cUned  to  pass  upon  the  question,  whether  such  a 
trust  or  Interest  was  created  tor  tbe  beneBclary  as 
would  entitle  her  to  sue  In  equity. 

tJntfalU— No  Caasa  ol  AcUon  Altecad.-Wbere  tbe 
declaration  sets  forth  no  cause  of  action  whatever. 
Ibedefectisnotcuredby  the  statute  of  Jeofails,  but 
the  Judgment  will  be  reversed,  and  Judgment  en- 
tered in  tbe  appellate  conn  for  tbe  defendant  nan 
obilanit  Tfrediclo.  The  principal  case  Is  cited.  In 
support  of  this  proposition,  in  Boylea  v.  Overby.  II 
Qratt.  »»;  Davis  v.  Com..  IS  Qratt.  151:  PulUam  v, 
Aler,  16  Qratt.  81 ;  Robrecht  v.  Marling.  »  W,  Va.  774, 
*S.  E.  Rep,  831;  Mason  v.  Bridge  Co..  M  W.  Va.  at: 
Holllday  V.  Myers,  11  W,  Va.  !88.  X».  The  principal 
case  la  distinguished  In  Spengler  v.  Davy.  16  Qratt. 
»7,  SW:  Holllday  v.  Myera,  11  W.  Va.  aW 

See/oo(.»o(M  to  Boyles  v.  Overby,  II  Oratt.  SOS: 
Mason  v.  Farmers'  Bank,  13  Leigh  84.  See  mono- 
graphic not*  on  "Amendments"  appended  to  Snead 
V.  Coleman,  7  Qratt.  Soa 


Debt, 


.  lea.  I  101,  does  not  apply  to  Ibe  case,  and 

such  defect 

in    the    circuit    superior   court    of 

mia,    by    Milae  and  wife   againat 
RoBB  'for  ;£500.    sterling.     The  declaration 

was  in  these  words: 
205  '"Alexander  Milne  and  Jane  Milne 

his  wife  complain  of  Jamea  Robb  in 
custody  Sec.  of  a  plea,  that  he  render  to 
them  the  sum  of  ^£500.  sterling  monej. 
which  he  owes  to  and  unjustly  detains 
from  them.  For  that  whereas,  in  the  life- 
time of  a  certain  Janet  Smith,  the  mother 
of  the  said  Jane  Milne,  to  wit,  on  the  7th 
day  of  September  1816.  at  London  in  G. 
Britain,  to  wit,  at  Ac.  by  a  certain  inden- 
ture then  and  there  made  between  the  said 
Janet  Smith  of  the  one  part  and  th$  said 
James  Koss  of  the  other  part,  and  sealed 
with  the  seals  of  the  said  Janet  and  Jamea, 
{which  said  indenture,  bearing  date  the 
same  day  and  year  aforesaid,  is  in  the 
possession  of  the  said  James,  by  reason  of 
which  the  plaintiffs  are  unable  to  makepro- 
fert  thereof,)  the  said  Jamea,  for  the  con- 
sideration therein  mentioned,  did,  araotig' 
other  things,  agree  and  oblige  himself  to 
pay  to  the  said  Jane  Milne,  her  executors 
Ac.  the  said  sum  of  /500.  sterling,  within 
two  calendar  months  next  after  the  decease 
of  the  said  Janet ;  and  the  said  A.  Milne  and 
Jane  Milne  his  wife  aver,  that  on  the  18th 
day  of  March  in  the  year  1832,  at  &c.  the 
said  Janet  departed  this  life,  whereof, 
afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  Ac.  the  said  James 
had  notice;  and  that  since  the  decease  of 
the  said  Janet  as  aforesaid  more  than  two 
calendar  months  have  long  ago  elapsed ; 
whereby  action  hath  accrued  to  the  said 
A.  Milne  and  Jane  Milne  his  wife,  to  de- 
mand and  have  of  the  said  James  the  said 
sum  of  jCS()()-  sterling  above  demanded. 
And  whereas  also,  afterwards,  in  the  life- 
time of  the  said  Janet  Smith,  to  wit,  on 
the  7th  day  of  September  1816,  at  4c.  in 
consideration  that  the  said  Janet,  at  the 
special  instance  and  request  of  the  said 
James  Ross,  and  upon  his  agreement, 
among  other  things,  to  pay  to  the  said 
Jane  Milne,  her  executors  &c.  the  sum  of 
j£500.  sterling  money  within  two  caletidar 
months  next  after  the  decease  of  the  said 
Janet,  had  then  and  there  assigned,  trans- 
ferred and  set  over,  unto  the  said 
206^  James,  his  *executors  Ac.  all  the 
share,  proportion  and  interest  of  the 
said  Janet  of  and  in  the  estate  and  effects 
of  a  certain  Colin  Ross,  who  bad  thereto- 
fore died  intestate,  and  was  a  brother  of 
the  said  Janet,  he  the  said  James  undertook, 
and  then  and  there  agreed,  to  pay  to  the 
said  Jane  Milne,  her  executors  &c.  the  said 
sum  of  ^500.  sterling  money,  within  two 
calendar  months  next  after  the  decease  of 
the  said  Janet;  and  the  said  A.  Milne  and 
Jane  Milne  his  wife  aver,  that  afterwards. 
to  wit,  on  the  18th  day  of  March  in  the 
year  1832,  at  Ac.  the  said  Janet  departed 
this  life ;  whereof,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  Ac. 
the  said  names  had  notice;  and  that  since 
the  decease  of  the  said  Janet  more  than  two 
calendar  months  have  long  ago  elapsed; 
whereby  action  bath  accrued  to  the  said  A. 
Milne  and  Jane  Milne  his    wife  to  demand. 
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and  have  of  the  said  James  the  said  sum  of 
j^SOO.  sterling  money  above  demanded. 
Nevertheless,  the  said  James,  though  often 
requested  so  to  do,  hath  not  as  yet  paid 
the  said  sum  of  £5Cyo.  sterling'  money  above 
demanded,  to  the  a<iid  A.  Milne  and  Jane 
Milne  his  wife,  oi  to  either  of  them,  but 
he  to  do  this  hath  hitherto  wholly  refused, 
and  stilt  doth  refuse ;  to  their  damage 
£S00.  sterling  moaey.  And  therefore  thej 
bring  suit  &c." 

RosB  put  in  pleas  of  payment  and  set- 
offs, and  filed  an  account  of  his  payments 
and  set-offs.  And  issues  were  made  up  on 
the  pleas. 

At  the  trial,  Ross's  defence  was  entirely 
on  the  merits.  The  court  ruled  several 
points  of  law  against  him;  and  be  filed 
two  bills  of  exceptions  to  its  opinions.  But 
as  the  points  presented  by  the  exceptions 
were  not  decided  or  considered  by  this 
court,  it  is  unnecessary  to  state  them. 

There  was  a  verdict  and   judgment  for 

Milne  and  wife,    for  ^500.  sterling,  with  5 

per    centum    per    annum    interest    thereon 

from    the    lat    July    1832,    to    be    levied  in 

current     money    of    Virginia    at    a 

207  rate  of  exchange  fixed  *by  the  court. 
And   upon    the    application    of  Ross, 

this  court  allowed  him  a  supersedeas  to  the 
judgment. 

The  counsel  for  the  plaintitF'  in  error 
mentioned  the  points  presented  by  hia  two 
bills  of  exceptions  to  the  opinions  of  the 
circuit  superior  court  given  at  the  trial; 
but  they  said,  there  waa  a  preliminary 
question  to  be  considered— Whether  Milne 
and  wife  could  maintain  this  action  on 
either  of  the  contracts  alleged  in  their  dec- 
laration? whether  any  action  lay  but  for 
the  representative  of  Janet  Smith,  upon  the 
deed  alleged  in  the  first  count,  or  upon  the 
irarol  contract  alleged  in  the  second  count? 
whereupon,  the  court  suggested  that  this 
preliminary  question  ought  to  be  first  dis- 
cussed and  considered. 

Morson  and  Moncure,  for  the  defendants 
in  error.  If  either  count  in  the  declaration 
shew  good  cause  of  action  in  Hilne  and 
wife,  it  is  enough  ;  1  Rev.  Code,  ch.  128,  i 
104,  p.  512;  Hall  v.  Smith  &  al.,  3  Munf. 
.■iSO.  Now,  1.  the  second  count  upon  the 
parol  agreement  is  certainly  good,  I>utton 
A  wife  V.  Poole,  2  Lev.  210 ;  1  Ventr.  332,  S. 
C.  is  an  authority  d  rectly  in  point;  a 
case  which  was  decided  upon  great  consid- 
eration by  the  court  of  King's  Bench, ^nd 
afterwards  affirmed  in  the  Exchequer 
Chamber,  T.  Raym.  "303,  and  it  has  ever 
since  been  recognised  in  elementary  trea- 
tises, Bull.  N.  P.  133,  4 ;  1  Com.  Dig.  Case  on 
Assumpsit  (E.  a.)  p.  309,  and  note  (new 
edition)  p.  310,  and  in  many  judicial  opin- 
ions, Martin  v.  Hind,  2  Cowp.  437,  443, 
Shemerhorn  v.  Vanderheyden,  1  Johns. 
Rep.  139;  Felton  v.  Dickinson,  10  Mass. 
Rep.  287,  Button  A  wife  v.  Poole  waa  the 
case  of  a  promise  made  to  a  father  to  pay 
money  to  a  daughter;  and  it  was  held,  that 
the  daughter  and  her  husband  might  sue 
for  the  money  in  their  own  name :  the  court 
said  [Ventris's  report)  "it  might  have  been 
otherwise  if  the  money  had  been  to  have 
been    paid   to   a   stranger;"   but  (Le- 

208  vinz's    report)    "there  was    'such  an 
apparent    consideration    of    affection 
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from  the  father  to  his  children,  for  whom 
nature  obliges  him  to  provide,  that  the 
consideration  and  promise  to  the  father 
may  well  extend  to  the  children. "  And,  in 
our  case,  the  promise  was  made  to  a  mother 
to  pay  money  to  her  daughter.  Indeed,  in 
Shemerhorn  v.  Vanderheyden,  the  rule  is 
laid  down  generally,  that  where  one  person 
makes  a  promise  to  another  for  the  benefit 
of  a  third  person,  th^t  third  person  may 
maintain  an  action  on  such  promise.  In 
Marchington  v.  Vernon,  1  Boa.  &  Pull.  101, 
in  notis,  Buller,  J,,  states  the  rule  in  the 
same  terms.  And  there  are  many  other 
cases,  in  which  a  consideration  moving 
from  a  stranger,  no  less  than  from  a  parent, 
has  been  regarded  as  sufficient  to  entitle 
the  party  to  whom  the  money  is  to  be  paid, 
to  sue  in  his  own  name:  thus,  in  Martin 
V.  Hind,  beTore  cited.  Lord  Mansfield  re- 
garded the  rule  as  general ;  it  was  taken  for 
granted  in  Fruhling  v.  Shroeder,  2  Bing. 
77,  29  Eng.  C.  L.  R.  260,  and  it  was  ao  re- 
garded by  the  supreme  court  of  K.  York  in 
Weston  V.  Barker,  12  Johns.  Rep.  276.  The 
same  general  rule  is  stated  in  the  note  on 
Pigott  V.  Thompson,  3  Bos.  A  Pull.  149, 
where  the  cases  are  collected.  So  the  rule 
is  stated,  1  Chitt.  Plead.  5,  that  "when  a 
contract,  not  under  seal,  is  made  with  A. 
to  pay  B.  a    sum  of   money,  B,  may  n 


his    own 


'  for 


which  the  authorities  we  have  i 
referred  to,  and  some  others.  But  it  is 
enough  for  us,  that  where  a  promise  is 
made  to  a  parent  to  pay  money  to  a  child, 
the  child  may  maintain  an  actiop  for  the 
money.  It  is  true,  that  in  the  cases  we 
have  mentioned,  the  form  of  the  action  was 
assumpsit,  not  debt:  but  wherever  indebi- 
tatus assumpsit  can  be  maintained,  debt 
will  lie;  per  Ashhurst  and  Buller,  J.,  in 
Walker  v.  Witter,  1  Dong.  6,  and  Buller,  J., 
added,  that  "till  Slade's  case,"  (4  Co.  93, 
a.)  "a  notion  prevailed,  that  on  a  simple 
contract  for  a  sum  certain,  the  action  must 
be  debt;  but  it  waa  held  in  that  case,  that 
the  plaintiff  has  his  election  either  to  bring 

assumpsit  or  debt." 
209  "2.  The  first  count,  on  the  inden- 
ture, is  good  also;  or,  if  it  would  have 
been  bad  on  demurrer,  it  must  be  taken  to 
be  good  after  verdict.  It  is  true,  that 
according  to  the  English  practice,  fonnded 
however  on  reasons  merely  technical,  upon 
an  indenture  strictly  inter  partes,  none  but 
a  party  can  maintain  an  action;  but  upon 
a  deed  poll,  any  person  to  whom  money  is 
thereby  promised  to  be  paid,  may  sue  for 
it ;  and  even  upon  an  indenture,  one  who  in 
fact  seals  it,  though  he  is  not  formally 
named  as  a  party,  may  sue:  Piatt  on  Cove- 
nants, p.  7.  Therefore,  if  Milne  and  wife 
had  averred  in  this  count,  tbat  Mrs.  Milne 
had  sealed  the  indenture  declared  on,  the 
count  would  have  been  good,  according  to 
the  strictest  technical  rules  of  English 
practice ;  and  under  our  statute  of  jeofails, 
1  Rev.  Code,  ch.  128,  i  103,  p.  511,  512,  it  wiU, 
if  necessary,  be  presumed  after  verdict, 
that  it  waa  proved  or  admitted  at  the  trial, 
that  Mrs.  Milne  did  seal  the  indenture ;  for, 
by  the  provision  of  that  statute,  no  judg- 
ment, after  verdict,  shall  be  reversed,  "for 
omitting  the  averment  of  any  matter  with- 
out  proving   which   the  jury  ought  not  to 
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have  given  such  Tetdict"— "or 
mistuke  or  miHConceptlon  of  the 
for  any  other  defect  nhatsoever,  in  the  dec- 
laration or  pleading,  irhether  of  form  or 
substance,  which  might  have  been  taken 
advantage  of  by  a  demurrer,  and  which 
shall  not  have  'been  so  taken  advantage 
of."  In  Vaiden  v.  Bell,  3  Rand.  448,  it 
was  held,  upon  this  statute,  that  the  omls- 
Hion  in  a  declaration  in  replevin  to  aver 
property  or  poaaeseion  in  the  plaintiff,  or 
that  the  defendant  took  the  property  from 
the  plaintiff  or  from  any  body  else,  was 
cured  by  the  verdict.  Again,  the  technical 
rule  of  the  English  practice  is  only  that 
covenant  will  not  lie  upon  an  indenture 
inter  partes  for  any  but  a  party  to  the  in- 
denture; and  there  may  be  reason  for  con- 
fining the  action  of  covenant  (which,  in 
its  theory,  is  founded  on  privity  of  contract) 
to  the  covenantees:  but  there  is  no  reason 
why    the  action    of  debt   should    be 

210  'denied    to  any  person   to  whom  an 
indenture    provides   that   the   money 

shall  be  paid;  for  debt  liee  for  all  legal 
liabilities,  and  in  many  caaes  where  there 
is  no  privity  of  contract.  On  general  prin- 
ciples, debt  may  be  maintained  wherever 
money  Is  to  be  paid,  or  a  debt  is  actually 
due.  Here,  certainly,  there  is  money  to  be 
paid,  there  Is  a  debt  actually  due,  by  Ross 
to  Milne  and  wife,  and  to  no  one  else.  If 
Ross  had  paid  the  money  to  them,  and  the 
representative  of  Mrs.  Smith  had  sued  for 
it,  Ross  might  have  pleaded  the  payment  to 
Milne  and  wife,  as  an  exact  performance  of 
his  covenant,  and  it  would  have  been  a  bar. 
And  if  Mrs.  Smith's  representative  had 
sued  for  and  recovered  the  money,  he  would 
have  been  bound  to  pay  it  to  Milne  and 
wife:  he  would  have  been  a  naked  trustee; 
a  mere  instrument  through  which  a  re- 
covery was  had  for  the  actual  beneficiaries. 
To  allow  Mitne  and  wife  to  sue  In  their 
own  name,  prevents  security  of  action, 
suits  convenience  and  justice,  and  consists 
well  with  the  principles  of  the  action  of 
debt.  And  unless  Milne  and  wife  can 
bring  debt,  no  one  can;  for  if  Mrs.  Smith's 
representative  is  to  sue,  covenant,  not  debt, 
must  be  the  action,  since  the  money  is  not 
to  be  paid  to  Mrs.  Smith  or  her  representa- 
tive, but  to  Mrs.  Milne. 

Patton  and  R.  C.  Stanardlfor  the  plain- 
tiff in  error.  The  first  count  upon  the 
indenture  certainly  cannot  be  maintained. 
That  count  alleges  an  >  indenture  intci 
partes,  in  the  strictest  sense  of  the  phrase; 
''an  indenture  made  between  Janet  Smith 
of  the  one  part  and  James  Ross  of  the  other, 
sealed  with  the  seals  of  the  said  Janet  and 
James;"  a  description  that  excludes  the 
idea,  which  the  ingenuity  of  counsel  has 
suggested,  that  the  deed  might  have  been 
sealed  by  Mrs.  Milne,  though  she  was 
formally  named  as  a  party  in  it.  Now, 
cording  to  all  the  authorities,  and  the  very 
passage  in  Piatt's  treatise  on  Covena  ' 
p.  T-S,  cited  for  the  defendants  in  ei 
none   but  a  party  to  such  a  deed 

211  maintain   'an    action    upon    it.     And 
suppose  any  thing  so  improbable  and 

repugnant  conld  be  presumed,  as  that  Mrs. 
Milne  sealed  the  indenture,  not  being  in 
any  way  a  party  to  the  deed  otherwise  than 
by  sealing  it;  yet  she   could  not  maintain 
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action  upon  Ross's  covenant  to  Mrs. 
Smith.  It  is  true,  that  if  in  an  indenture 
between  two  parties,  a  third  person  cove- 
nants that  one  of  the  parties  to  the  deed 
shall  perform  his  contract  with  the  other, 
and  seals  the  deed,  an  action  will  lie 
against  this  third  person  upon  his  covenant; 
which  was  the  case  of  Salter  v.  Kidgly, 
Carth.  76,  cited  in  the  note  in  Piatt  on  Gov. 
p.  7,  and  there  are  many  other  cases  to  the 
same  point.  But  it  does  not  follow,  that  a 
third  person,  who,  not  being  a  party  to  an 
indenture  inter  partes,  yet  seals  it,  may 
maintain  an  action  on  the  indenture, 
against  a  party  to  it,  on  his  covenant  to 
the  other  party,  to  pay  money  to  the  third 
person  who  is  not  a  party.  It  is  well  set- 
tled, that  where  there  is  a  sealed  contract 
t>etween  parties,  containing  a  covenant  for 
the  benefit  of  another  person  not  a  party, 
the  beneficiary  cannot  maintain  an  action 
upon  the  contract,  but  the  right  to  sue  is 
confined  to  the  parties  to  the  deed;  Storer 
V.  Gordon  &  al.,  3  Mau.  A  Selw.  308.  332; 
Barford  adm'r  v.  Stuckey,  2  Brod.  A 
Bing.  333,  6  £ng.  C.  L.  R.  139,  even  though 
the  covenants  in  the  deed  are  made,  in 
terms,  directly  to  the  beneficiary,  and  not 
to  the  other  party  to  the  instrument ; 
Berkeley  v.  Hardy,  5  Barn,  fi  Cress.  3SS,  11 
£ng.  C.  L.  R.  2S1.  As  to  the  distinction 
taken  between  the  action  of  covenant  and 
the  action  of  debt— that  though  the  bene- 
ficiary may  not  maintain  covenant,  he  may 
maintain  debt;  no  authority  for  any  such 
distinction  was  referred  to;  and  there  is 
direct  authority  against  it.  Barford  adm'r 
v.  Stuckey  was  debt  on  an  indenture 
brought  by  the  administrator  of  a  benefi- 
ciary not  a  party  to  the  indenture,  to  re- 
cover money  thereby  contracted  to  be  paid 
to  his   intestate;  and    the   court   held,  that 

that  action  could  not  be  maintained: 
212      and  "Park,  J.,  expressly  said,  "that 

the  deed  there  being  inter  partes,  it 
made  no  difference  whether  the  action  was 
in  debt  or  covenant." 

Then,  is  the  second  count,  upon  the  pa- 
rol contract,  good?  That  connt  alleges, 
that  Ross,  for  a  valuable  consideration 
moving  from  Mrs.  Smith,  undertook  and 
agreed  to  pay  Mrs.  Milne  (a  daughter  of 
Mrs.  Smith}  j££O0.  sterling,  within  two 
months  after  Mrs.  Smith's  death;  and 
upon  this  promise  Milne  and  wife  demand 
this  money.  To  sustain  their  right  to  re- 
cover upon  this  count,  it  was  insisted,  that 
in  every  case  of  a  promise  made  to  a  parent, 
upon  a  consideration  moving  from  the  par- 
ent, to  pay  money  to  the  child,  the  child  may 
maintain  an  action  for  the  money  in  his 
own  name:  for  which  proposition  Dutton  & 
wife  V.  Poole  was  mainly  relied  on:  and 
to  fortify  the  authority  of  that  case,  it 
was  shewn,  that  it  has  been  cited  with  ap- 
probation, as  well  in  several  judicial  opin- 
ions, as  in  approved  elementary  treatises. 
The  case  is  a  very  peculiar  one ;  and  if  It 
established  the  general  proposition  for 
which  it  is  now  cited,  it  would  be  difficult 
to  reconcile  it  with  many  other  adjudged 
cases ;  see  them  collected  1  Vln.  Abr.  Ac- 
tions of  Assumpsit,  Z.  p.  333-7.  and  1  Com. 
Dig.  note  in  new  edition,  p.  309-312.  But 
granting  that  Dutton  &  wife  v-  Poole  was 
rightly   decided,     it   establishes     no   such 
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general  propoaitioo,  and  is  clearlj  distiD' 
guisbable  from  our  case.  There,  the  ac- 
tion naa  aaBumpait;  a  form  of  action  in 
which  it  is  necessary  to  ahew  a  consideiB- 
tioQ  moving  from  the  promiaee ;  and 
accordingly,  such  a  consideration  was  sub' 
stantially  alleged  in  the  declaratioa;  the 
aileg-ations  of  which,  collected  from  the 
several  reports  and  notices  of  the  case,  " 
Lev.  210,  1  Veotr.  318,  332,  T.  Rayn.  3a 
T.  Jones  102,  6  Mod.  117,  otated  the  plali 
tiff's  case  thus:  The  father  of  Dutton 
wife,  being  entitled  to  timber  trees  growin^ 
in  a  park,  and  intending-  to  cut  down  and 
sell  the  same  to  raise  portions  for  his  chil- 
dren, the  defendant,  his  son  and  heii 
213  apparent,  •having-  notice  of  this  in- 
tention and  purpose,  in  consideration 
that  the  father,  at  his  instance  and  requ<^st, 
would  forbear  cutting  the  trees,  and  leave 
the  same  to  descend  with  the  land  to  him, 
promised  the  father,  that  he  would  pay  the 
daughter  /lOOO.  The  father  accordingly 
forbore  to  cut  the  trees ;  and  the  action  was 


pleaded  non  assumpsit ;  there 
diet  for  the  plaintiffa,  a  morti 
of  judgment,  and  judgment  for  the  plain- 
tifts.  According  to  Levinz'a  report, 
Scrogga,  C.  J-,  said,  "that  there  was  such 
apparent  consideration  of  affection  from 
the  father  to  his  children  for  whom  nature 
obligea  him  to  provide,  that  the  considera- 
tion and  promise  to  the  father  may  well 
extend  to  the  children;"  meaning,  that 
the  daughter  might  well  be  regarded  as 
party  to  the  consideration  and  promise: 
Jonea  and  Wylde,  J.,  who  had  at  first  heai* 
tated,  concurred  in  the  judgment,  because 
"the  son  had  the  benelit  by  having  the 
wood,  and  the  daughter  loat  her  portion  by 
this  means."  It  is  upon  the  reasoning  of 
Chief  Justice  Scroggs,  not  upon  the  case 
itself  and  the  judgment  of  the  court,  that 
the  counsel  for  Milne  and  wife  rely,  for 
authority  to  maintain  their  action.  The 
case  amounts  to  no  more  than  this:  that 
the  defendant  having,  for  his  own  advan- 
tage, prevented  the  father  from  applying 
his  timber  to  the  purpose  of  raising  a  por. 
tion  for  his  daughter,  and  ho  deprived  her 
of  the  bounty  her  father  intended  for  her, 
by  his  promise,  that  if  the  father  would 
forego  his  purpose  he  himself  would  pay  her 
;|^1000.  and  the  daughter  having  lost,  in 
conaequence  of  the  defendant's  promise,  the 
money  which,  but  for  the  promise,  her 
father  would  have  given  her;  this  loss, 
effected  by  the  defendant,  constituted  a 
EufBcient  consideration  moving  from  her, 
to  entitle  her  to  demand  the  fulfilment  of 
the  promise.  This,  then,  is  the  true  reason 
of  the  judgment  in  Dutton  A  wife  v,  Poole; 
and  the  only  view  of  it  in  which  it 
214  can  be  reconciled  with  general  "prin- 
ciples established  by  numerous  ad- 
judications. Comyn,  in  his  treatise  on 
Contmcta,  part  I,  ch  .II,  10,  p.  21,  considers 
the  case  as  an  instance  in  which  a  promise 
is  valid,  though  the  consideration  on  which 
it  is  made  proceeds  in  part  from  another; 
and  then  lays  down  the  general  principle, 
that  the  consideration  on  which  the  promise 
is  founded  should  proceed  from  the  party  in 
whose   favour   it   is   made;  for    which    he 


refers  to  Bourne  v.  Mason,  1  Ventr.  6; 
Crow  V.  Rogers,  1  Stra.  592,  and  Pigott 
V.  Thompson,  3  Bos.  &  Poll.  147.  As  we 
understand  the  explanation  of  Dutton  ft 
wife  V.  Poole,  given  in  Butter's  Ni.  Pri. 
134,  the  consideration  of  the  defendant's 
promise  was  the  surrender  to  him,  by  the 
father,  of  the  fund  out  of  which  the  dangh- 
ter'a  portion  waa  to  be  raised,  which  por- 
tion was  a  kind  of  debt  the  father  owed 
her.  3o,  in  Buller'a  view,  the conaideratioa 
proceeded  from  the  daughter,  and  therefore 
she  was  entitled  to  sue  upon  the  promise 
in  her  own  name.  In  Barford  v.  Stuckey 
(before  cited)  Park,  J.,  having  remarked, 
that  he  found  it  "difficult  to  understand 
the  reasoning  of  Dutton  v.  Poole,  or  to  see 
exactly  how  the  parties  in  that  case  stood;" 
Burrough,  J.,  said  he  thought  it  was  rightly 
decided:  that  "'it  was  the  case  of  a  father 
wlio  wished  to  raise  a  portion  for  his 
daughter;  the  son  promised  the  father  to 
pay  the  daughter  this  portion,  if  the  father 
would  forbear  to  cut  down  a  certain  quan- 
tity of  timber"  (out  of  which,  it  should  t>e 
added,  the  father  waa  about  to  raise  the 
■portion) ;  "and  the  question  was,  if  this 
amounted  to  a  sufficient  consideration  to 
entitle  the  daughter  and  her  husband  to 
sue:  undoubtedly,  it  waa  sufBcient."  Thus 
explained  and  understood,  the  case  of  Dut- 
ton &  wife  V.  Poole  may  well  be  approved. 
But  so  understood,  that  adjudication  is  ao  ' 
authority  to  maintain  the  case  of  Milne 
and  wife  against  Ross,  as  it  is  pleaded  in 
the  second  count  of  their  declaratioa.  It  is 
not  there  alleged,  that  Mrs.  Smith  being 
entitled  to  a  ahare  of  Colin  Ross's  es- 
215  tate,  and  intending  to  give  a  "portion 
of  ;^500.  to  her  daughter  Mrs.  Milne 
out  of  that  fund,  the  defendant  Ross,  hav- 
ing notice  of  that  intention,  promised  the 
mother,  that  if  she  would  forbear  to  execute 
that  purpose,  and  would  assign  the  fund  to 
him,  he,  in  consideration  of  the  aasign- 
ment,  would  pay  the  daughter  the  jfSOO. 
The  allegation  is,  that,  in  consideration 
that  Mra.  Smith,  at  Roas's  request  and 
upon  his  agreement  to  pay  her  daughter 
Mrs.  Milne  j£5no.  within  two  calendar 
months  after  the  mother's  death,  had  as- 

gned  to  Ross   her   share    in  Colin  Ross's 

itate.  he  undertook  and  promised  to  pay 
Mrs.  Milne  ^£500.  within  two  calendar 
months  Ac.  No  present  purpose  of  the 
mother  to  give  the  portion  to  the  daughter 
lut  of  the  fund  is  alleged ;  no  knowledge  of 
luch  purpose,  no  design  to  prevent  the  ex- 
ecution of  it,  by  procuring  an  assignment 
of  the  fund  out  of  which  it  was  to  be  ac- 
iplished,  is  imputed  to  Roas:  the  agree- 
It  is  not  alleged  to  have  been  made 
with,  or  the  promise  to,  the  mother,  or  to 
the  daughter,  or  any  body  in  particular; 
but  the  whole  consideration  is  stated  to 
have  moved  from  the  mother.  It  waa  an 
executory    contract,    on    Rosa's   part,  made 

'th  Mrs.  Smith,  to  pay  the  money  to  Mrs. 

ilne;  and  on  Mra.  Smith's  part,  it  was 
an  executory  parol  gift  of  the  money  to 
her  daughter,  which  she  might  have  re- 
voked at  pleasure.  Not  the  daughter, 
therefore,  but  the  representative  of  the 
mother  only,  is  entitled  to  sue  upon  the 
agreement  or  promise.  Suppose  the  daugh- 
'"  is  the   beneficiary,   and  the  representa- 
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tive  of  tlie  mother  but  a  trustee  for  her,  jet 
the  lefcal  title  Is  in  him,  and  he  alone  can 
maintain  an  action  at  law  upon  it:  the 
daughter  haa,  at  the  most,  but  an  equitable 
right.  From  the  other  cases  that  were 
cited,  the  argument  for  the  defendants  in 
error  can  derive  no  support.  Haitin  v. 
Hind,  2  Cowp.  437,  iras  assumpsit  brought 
by  Martin,  curate  for  Hind,  who  was  rector 
of  the  parish  of  St.  Ann's  Westminster,  to 
ver  the  salarj  or  stipend  due  to  him: 
and  to  prove  Hind's  undertaking  to 
21b  pay  it  'the  plaintiff  offered  in  evi- 
dence a  certificate  addressed  bj  the 
defendant  to  the  bishopof  London,  wherein 
he  certified  to  the  bishop,  that  he.  Hind, 
did  thereby  appoint  Martin  to  perform  the 
office  of  curate  in  the  church  of  St.  Ann, 
and  did  promise  to  allow  him  a  yearly  sum 
of  SO  guineas  for  his  maintenance  in  the 
same  &c.  And  one  objection  taken  for  the 
defendant  was,  that  it  appeared  by  this 
certificate,  that  the  promise  to  pay  the 
curate's  salary  was  made,  not  to  the  curate, 
but  to  the  bishop,  and  therefore  the  curate 
could  not  maintain  the  action  for  the  sal- 
ary; and  Lord  Mansfield  said,  that  the  cer- 
tificate imported  no  promise  to  or  contract 
with  the  bishop,  but  merely  information  of 
a  matter  of  fact ;  the  contract  was  with  the 
curate;  therefore,  there  was  no  shadow  of 
objection  to  his  maintaining  the  action. 
Shcmerhorn  v.  Vanderheyden,  IJohn.  Rep. 
140,  went  off  upon  another  ground ;  and, 
therefore,  though  this  point  arose,  it  was 
not  necessary  to  examine  it,  and  it  mani- 
festly was  not  examined,  with  any  care, 
lo  Felton  v.  Dickinson,  10  Mass.  Rep.  287, 
the  father  of  the  plaintiff,  when  he  was 
about  fourteen  years  old,  placed  him  in  the 
defendant's  service,  upon  an  agreement 
that  he  should  remain  in  that  service  till 
he  should  arrive  to  the  age  of  twenty-one 
years;  during  which  time  the  defendant 
promised  to  Rnd  him  food  and  clothing,  and 
at  the  end  of  the  term  of  service,  to  pay 
him  200  dollars;  the  plaintiff  served 
his  time,  and  brought  this  action  to  recover 
the  200  dollars:  it  was  objected,  that  the 
promise,  as  i  roved,  was  made  to  the  father, 
not  to  the  plaintiff.  The  court  held  that 
the  plaintiff  might  maintain  an  action  on 
the  contract  in  his  own  name;  and  rightly, 
without  doubt;  for  the  whole  service  had 
been  performed  by  the  plaintiff,  in  other 
words,  the  whole  consideration  moved  from 
him.  Here  again,  the  case  itself  is 
authority  lo  the  purpose  for  which  it  was 
cited;  and  it  is  the  general  reasoning  of 
the  court  in  giving  judgment,  which  is  re- 
lied on.  There,  indeed,  the  court 
217      stated    the  •broad    proposition, 

"when  a  promise  is  made  to  one 
thebenefit  of  another,  he  for  whose  benefit  it 
is  made  may  bring  an  action  for  the  breach 
of  it:"  and  the  same  proposition  is  stated 
by  the  supreme  court  of  N.  York  in  Shemer- 
horn  V.  Vanderheyden,  and  is  imputed  to 
Buller,  J.,  in  the  brief  note  of  Marchington 
V.  Vernon,  1  Bos.  &  Pull.  101.  So  Chitty 
(Plead.  5-6,)  says,  that  "when  a  contract 
not  under  seal  is  made  with  A.  to  pay 
sum  of  money,  B.  may  sustain  an  action 
in  tits  own  name."  But  the  leading  au- 
thority always  referred  to  for  the  proposi- 
tion, is  the  case  of  Dutton  &  wife  t.  Poole; 
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rrant  it,  but  by  the 
ference  establishes  the  reverse 
it.  And  though  there  is  some  contrariety 
the  older  cases,  they  will  be  found,  on 
to  result  in  the  principle, 
parol  contract,  none  but  the 
party  to  it  or  promisee,  or  the  person  from 
whom  the  consideration  moves,  can  main- 
psit,  much  less  debt,  in  his  own 
stranger  both  to  the  promise  and 
the  consideration  can  maintain  no  action. 
Bourne  v.  Mason,  1  Ventr.  6;  Crow  v.  Rog- 
1  Stra.  592;  Ward  v.  Evans,  1  Ld. 
Raym.  928;  Israel  v.  Douglass,  1  H.  Blacks. 
329;  Weston  v.  Barker,  12  Johns.  Rep.  276; 
Price  V.  Eaaton,  4  Barn.  &  Adolph.  433,  24 
Bug.  C.  L,.  R.  96. 

As  to  the  statute  of  jeofails,  it  may  cure 
.11  defects  in  the  manner  of  pleading  a  title, 
when  it  can  be  collected  from  the  pleading 
that  there  is  a  title ;  but  if  a  declaration 
ihews  that  the  plaintiff  has  no  right  of 
action,  much  more  if  it  shews  that  the 
right  of  action  ia  in  another,  the  statute 
'  cure  such  a  defect  in  the  plaintiff's 
case ;  for  that  would  be,  not  to  cure  defects 
either  of  form  or  substance  in  the  plead- 
I,  but  to  confer  a  right  of  action  where 
f  exists;  which,  certainly,  is  not  the 
purpose  or  the  effect  of  the  statute. 

Tucker,  P-     The  preliminary  question 
I    this     case      is,    whether   the   plaintiffs 
can      recover     under     either    of    the 
8      •counts     in      this    declaration?     The 
first    is  upon    an    indenture    between 
Janet    Smith  and  the  defendant,  in  which 
he  promises   to  pay  Mrs.    Milne  ^^500.   ster- 
ling.    Tu  this   indenture    Mrs.   Milne  is  no 
party,  and  therefore,  upon   well  established 
principles,    she  cannot  sue    upon  it  at  law. 
Whether  such  a  trust  or  interest   is  created 
for  her  benefit,  as  will  enable  her  to  sne  in 

auity,  it  is  not  necessary  in  this  case  to 
quire.  It  is  sufiicient  that  she  cannot 
■  __  rjijjg  right  to  sue  under  an  in- 
denture inter  partes  is  confined  to  the  par- 
ties to  it.  Piatt  on  Gov.  7,  8,  1  Chit.  4, 
and  the  cases  here  cited.  Salter  v.  Kldgly, 
Garth.  76;  Offly  v.  Ward,  1  Lev.  235;  Gflby 
v.  Copley,  3  Lev.  138.  In  Barford  v. 
Stuckey,  2  Brod.  A  Bing.  333,  the  defendant, 
by  indenture  between  himself  and  N.  Pitts, 
agreed  to  pay  him  an  annuity  for  twenty-one 
years,  and  if  he  died  within  the  term,  then 
it  wan  agreed  and  promised,  that  he  should 
pay  the  annuity  to  his  child  or  children: 
the  administrator  of  bis  only  child  brought 
debt  for  the  annuity.  Dallas,  C.  J.,  said, 
"It  is  a  general  principle,  that  the  right 
to  sue  under  a  contract  is  confined  to  the 
parties  to  the  deed.  The  consideration  did 
not  move  from  the  child,  but  from  the 
father,  and  the  obligation  arises  out  of  the 
contract  itself.  It  is  admitted  that  an 
action  might  have  been  brought  by  the 
administrator  of  N.  Pitts,  and  if  be  had 
recovered,  he  would  have  been  a  trustee 
for  the  child ;  and  if  he  had  refused  to  sue, 
he  might  have  been  compelled  by  the  court 
of  equity  to  lend  his  name."  He  then 
declares,  that  the  suit  ought  to  have  been 
brought  by  N.  Pitta's  administrator,  and 
was  improperly  brought  by  the  administra- 
tor of  the  daughter  of  N.  Pi  ts;  and  so  the 
court  decided.  A  distinction,  however,  has 
been  taken  between  the  action  of  c 
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and  the  action  of  debt,  and  It  is  supposed 
that  the  latter  may  lie,  thougrh  the  former 
will  not.  For  thU  diatinction  we  have  no 
authority,  nor  do  T  think  it  can  be  sus- 
tained. The  rif^ht  of  the  administra- 
tor   to    sue   in    covenant    cannot    be 

219  "denied;  and  if  the  beneficiarj  could 
also  sue  in  debt,  the  defendant  would 

either  be  twice  charg-ed,  or,  as  Dallas,  C. 
J.,  says,  the  court  would  be  called  upon  to 
stay  one  of  the  actions.  And  thus,  by  the 
informal  proceedinje  of  a  rule,  the  rights 
of  the  plaintiffs  in  the  two  causes  would 
have  to  be  determined.  Such  a  course  can- 
not be  commended.  It  is  better  to  adhere 
to  the  distinction  of  jurisdictions  and  of 
the  forms  of  action,  than  to  encounter  the 
confusion  which  would  ensue  from  depart- 
ing from  them.  Therefore,  I  am  of  opin- 
ion, that  the  count  upon  the  indenture  is 
naught,  'and  that  no  judgment  upon  it  can 
be  rendered  in  favor  of  the  plaintiffs. 

The  second  count  sets  forth  the  contract 
as  a  parol  agreement  between  Janet  Smith 
and  the  defendant  Ross,  by  which,  in  con- 
sideration of  the  transfer  of  her  interest  in 
Colin  Ross's  estate,  the  defendant  promised 
to  pay  the  plaintiff  Mrs.  Milne  ^500.  ster- 
ling in  two  months  after  Janet's  death. 
Waiving  the  question,  whether  there  is  not 
a  misjoinder  of  action,  or  whether  this 
c>unt  be  in  debt  or  assumpsit,  I  shall  pro- 
ceed to  these  positions :  that  Mrs.  Milne  had 
ijo  rights  whatever  under  the  contract  as 
laid;  that  if  she  had,  they  could  not  be  as- 
serted at  law;  or  If  they  could  be  so  as- 
serted, it  could  not  be  by  action  "of  debt, 
but    only    by   special  action  on  the  case  in 

F'irst,  Mrs.  MUne  had  no  fights  under 
this  alleged  parol  contract.  To  give  her 
any  right  whatever,  there  must  either  have 
been  an  executed  gift,  era  valuable  consid- 
eration. A  gifl  without  consideration  con- 
fers a  right,  provided  it  ia  complete  by 
delivery;  and  a  grant,  though  incomplete, 
will  confer  a  right  if  there  be  a  valuable 
consideration.  Thus,  not  only  does  a  gift 
to  a  child,  accompanied  by  possession,  pass 
the  title,  but  if  one  give  chattels  by  deed, 
and  deliver  the  deed  to  the  use  of  the  donee, 
though  a  volunteer,  the  goods  and  chattels 
are  immediately  in  the  donee.  Butler  & 
Baker'scase,  3Co.  26,  b.     Forthedeed 

220  is  an  executed  contract;  it  *passes 
all  title  out  of  the  grantor,  even  with- 
out the  delivery  of  possession.  And  if,  in 
such  case,  the  transfer  is  to  one  person  for 
the  benefit  of  another,  the  whole  title 
passes  at  once  by  the  deed  from  the  grantor 
to  the  grantee.  Of  consequence,  the 
grantor's  rights  are  gone,  and  as  the 
grantee  gave  no  value,  he  holds  as  trustee 
for  the  third  person,  who  thus  becomes  in- 
vested with  the  right  by  the  declaration  of 
trust  in  his  favour,  even  though  he  has 
paid  no  consideration.  On  the  other  hand, 
though  there  be  no  deed,  yet  if  there  be  a 
valuable  consideration,  the  rights  of  the 
third  party  may  be  irrevocable.  Thus  if 
A.  owes  £100.  and  delivers  that  sum  to  B. 
to  pay  over  to  C.  his  creditor,  A,  cannot 
countermand  it,  and  C.  may  sue  for  it  as 
money  had  and  received  for  his  use.  Farmer 
V.  Russell,  1  Bos.  A  Pul.  296  ;  though 
this  seems  to  have  been    otherwise   decided 


on  the  ground  that  the  party  may  have 
subsequently  paid  the  debt,  Turberville  v. 
Porter,  Dyer  49,  a.  in  note.  And  see  also 
Surtees  v.  Hubbard,  4  Esp.  Rep.  203.  It 
is,  however,  on  this  principle,  that  the  case 
cited  In  argument  of  Weston  v.  Barker,  12 
Johns.  Rep.  276,  must  rest.  That  was  the 
case  of  a  trust,  in  which  the  grantors  had 
conveyed  certain  securities  for  discharging 
certain  debts,  and  the  balance  to  be  held 
subject  to  theirorder:  forthat  balance  they 
gave  the  plaintiff  on  order,  he  being  a 
creditor  of  theirs,  and  the  defendant  had 
notice  of  the  order.  The  acceptance  of  the 
trust  was  held  equivalent  to  an  express 
promise  by  the  trustee  to  pay  to  the  grant- 
or's order,  and  the  order  being  given  for 
payment  of  a  debt,  and  the  funds  being  in 
the  trustee's  hands,  it  was  held  that  assump- 
sit would  lie  for  It.  But  where  there  is  no 
consideration,  and  the  contract  is  by  parol, 
nothing  passes  to  the  third  person  by  the 
promise  to  pay  to  him.  That  promise  is  at 
all  times  revocable  before  payment.  Thus 
if  a  sum  of  money  be  delivered  to  J.  8.  to 
the  use  and  behoof  of  a  woman,  to  be  de- 
livered to  her  at  her  day  of  marriage, 
221  and  before  the  marriage  *the  bailor 
revokes  it,  it  seems  to  be  the  better 
opinion,  that  the  order  was  countermand- 
able,  notwithstanding  the  money  had 
passed  out  of  the  hands  of  the  grantor,  and 
the  gift  therefore  seemed  executed  as  to 
him.  Lyte  4  ux.  v.  Penny,  Dyer  49,  a. 
The  reasoning  of  Shellej  in  that  case,  shews 
the  principles  on  which  the  case  was  de- 
cided :  he  said,  "that  gifts,  though  com- 
menced, are  of  no  force  if  they  be  not  com- 
pleted"— ''For  when  a  man  makes  such  a 
sort  of  conditional  gift  of  his  mere  will 
and  good  pleasure,  and  delivers  the  thing 
into  indifferent  hands  to  keep  for  the  use 
of  a  stranger,  still,  before  the  condition  is 
performed,  the  bailment  is  revocable.  For 
if  a  man  deliver  to  his  servant  on  new 
year's  day  a  golden  cup,  to  give  as  a  new 
year'k  gift  to  a  stranger,  clearly  he  may 
countermand  this,  notwithstanding  the 
gift,  for  this  was  not  a  gift  perfectly  exe- 
cuted. And  there  is  a  difference,  when  a 
man  makes  a  gift  or  bailment  to  give  to 
a  stranger  upon  a  consideration  or  former 
duty" — ''And  the  law  is  the  same  when  a 
thing  is  delivered  in  consideration,  satis- 
faction, or  recompense  of  another  thing; 
there,  he  cannot  countermand.  And  so  here, 
if  the  case  had  been,  that  the  bailor  had 
been  to  be  bound  by  covenant,  in  consider- 
ation of  a  marriage  precedent,  to  pay  such 
a  sum,  then  could  he  never  revoke  it;  for 
this  alters  the  property  immediately ;  but 
it  Is  otherwise  of  a  mere  gift  without  any 
cause  precedent."  There  is  indeed  no  prop- 
osition more  clear,  than  that  personal 
property  can  only  pass  by  deed,  or  delivery 
of  possession ;  and  it  is  not  less  true,  that 
choses  in  action  are  not  assignable  at  all 
at  common  law,  though  the  delivery  of  the 
documentary  evidences  of  debt,  for  value 
received,  may  pass  an  equitable  title  to  it. 
In  this  case,  there  is  neither  valuat>le  con- 
sideration, nor  delivery  of  any  documentary 
evidence  of  the  debt.  It  cannot  therefore 
amount  to  a  gift,  or  even  to  a  promise  to 
give.  For  there  is  no  promise  to  Mrs. 
Milne,    either    from    the    defendant    Rosa 
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222  or    from    Mrs.  "Smith.     It   was  but 
an    order     to     her    debtor     to     paj 

mone^f  due  to  her,  to  her  daughter,  which 
order  ebe  had  a  right  to  countermand,  and 
of  course  there  was  no  vested  right  in  the 
plaintiffs  which  thej  can  enforce  ag-ainal 
an;  one.  If  a  gift  of  personal  chattels 
without  deed,  or  delivery  of  poaseaBioa, 
is  inoperative  and  void,  the  gift  of  a  chose 
in  action,  without  delivery  and  assign- 
ment of  some  documentary  evidence  of  the 
debt,  would  seem  to  be  even  yet  more 
clearly  nugatory.  For  at  common  law  even 
a  bond  could  not  be  assigned,  because  it  is 
but  a  chose  in  action.  In  equity,  indeed, 
the  assignment  is  held  good,  but  even  there, 
not  without  a  valuable  consideration;! 
Bac,  Abr.  Assignment,  249;  Perkins  v. 
Parker,  1  Mass.  Rep.  117.  And  courts  of 
law  now  permit  suits  in  the  name  of  the 
obligee  for  thn  benefit  of  an  assignee  for 
value.  Upon  these  principles,  it  is  not 
perceived  how  an  oral  chose  in  action  can 
be  assiitnable,  so  as  to  give  the  assignee, 
even  for  value,  a  right  to  sue  in  his  own 
name ;  and  the  objection  is  a  fortiori, 
where  there  is  no  consideration.  There  is 
nothing  of  which  even  a  symbolical  deliv- 
ery can  be  made,  and  therefore  there  can  be 
no  valid,  binding  and  executed  gift.  As 
in  this  case,  Ross  was  the  debtor  of  Mrs. 
Smith,  and  if  by  the  oral  agreement  with 
her,  that  he  would  pay  the  money  to  Mrs, 
Milne,  the  latter  acquired  a  right  to  sue  for 
this  chose  in  action,  without  consideration, 
without  a  gromise  or  agreement  with  her, 
and  without  any  act  amounting  to  a  trans- 
fer of  the  debt,  then  it  would  seem,  that 
the  principles  of  the  law  which  inhibit  the 
assignment  of  choses  in  action  are  unsub- 
stantial and  deceptive.  For  my  own  part, 
(with  Lord  Kenyon,  1  East  104),  I  think 
it  safest  to  resist  the  overthrow  of  the  prin- 
ciple which  forbids  such  assignment. 

Fink  V.  Fink's  ex'or.  18  Johns.  Rep.  145, 
is    a    case    which     involves    some   of  these 
principles.     Alexander  Fink,     in    his   life- 
time, executed    his    promissory    note  to  his 
son  for   1000   dollars  payable  at  sixty 

223  days;  declaring,  "when  he  did  so,  that 
he  intended  to  give  it  to  him  abso- 
lutely ;  but  there  was  no  valuable  considera- 
tion: an  action  by  his  son  against  his 
executor  having  been  brought,  it  was  de- 
cided, that  it  could  not  be  maintained. 
Spencer,  J., said  "A  promise  to  pay  money 
as  a  gift,  la  no  more  a  ground  of  action 
than  a  promise  to  deliver  a  chattel  as  a 
gift." — "There  is  no  case  where  a  per- 
sonal action  has  been  founded  on  an  execu- 
tory contract,  where  a  consideration  was 
necessary,  in  which  the  consideration  of 
blood,  or  natural  love  and  affection,  has 
been  held  to  be  sufficient.  In  such  case, 
the  consideration  must  be  a  valuable  one. 
for  the  benefit  of  the  promiser,  or  to  the 
trouble,  loss,  or  perjudice  of  the  promisee. 
The  note  here  manifested  indeed  an  inten- 
tion to  give  the  1000  dollars.  It  was,  how- 
ever, executory,  and  the  promiser  had  a 
locns  pceoitenti:e.  It  was  an  engagement 
to  give,  and  not  a  gift."  In  our  case, 
there  was  not  even  a  promise  or  engage- 
ment to  give.  There  was  only  an  oral 
promise  by  the  debtor  to  the  creditor,  that 
he  would  pay  the  debt  to  the  third  person ; 


and  this  promise  the  creditor  bad,  at  all 
times  before  payment,  a  riffht  to  release  or 
countermand. 

This  case,  however,  has  been  attempted 
to  be  supported  upon  authority;  and  the 
of  Dutton  &  wife  v.  Poole  (which  may 
onsidered  as  the  foundation  on  which 
others  rest]  has  been  confidently  relied 
vas  an  action  on  the  case,  and  ap- 
pears to  have  been  in  assumpsit.  The  dec- 
laration is  rather  more  at  large  in  sir  T. 
Raymond's  report  than  elsewhere,  but  even 
there  no  assumpsit  from  the  defendant  to 
the  plaintiff  is  laid:  which,  however,  does 
not  seem  to  hare  been  a  litigated  point. 
The  plaintiff  declared,  that  his  wife's 
father  being  about  to  cut  down  timber  to 
jflOOO.  for  her,  the  defendant  his  son 
heir  promised  the  father,  if  be  would 
forbear,  he  would  pay  the  ^£1000.  He  did 
forbear,  and  the  son  failing  to  pay,  this 
ras  brought;  and  it  was  decided,  that 
the  right  to  sue  was  in  her,  and  not 
in  the  'father  or  his  executors.  The 
propriety  of  this  judgment  I  am  not 
disposed  to  controvert.  The  father  had 
kept  his  timber  and  suffered  no  loss:  but 
he  had  designed  to  provide  his  daughter  a 
portion,  and  the  son's  promise  prevented. 
To  refuse  to  fulfil  his  promise  was  a  fraud 
upon  the  sister,  and  the  loss  to  her  was  a 
fficient  consideration  to  sustain  a  special 
action  on  the  case.  But  in  the  case  at  bar, 
there  was  no  loss  shewn  or  averred,  nhich 
could  constitute  a  consideration  to  support 
)n  by  the  daughter.  The  cases  of 
Dutton  &  wife  v.  Poole,  therefore,  is  not 
authority  in  point  to  that  before  us. 
Felton  V.  Dickinson,  10  Mass.  Rep.  287, 
also  cited.  There,  a  father  bound  his 
to  a  trade,  and  the  master  agreed  in 
consideration  of  his  services  to  pay  him  a 
in  sum  at  his  full  age.  The  son  served 
his  time,  and  at  maturity  brought  and 
taioed  the  action.  His  services  were 
the  consideration ;  and  as  it  moved  from 
him,  and  the  promise  to  his  father  was  for 
him,  be  being  a  minor,  it  was  in  effect  a 
promise  to  himself.  As  to  Shermerhom 
V.  Vanderheyden,  1  Johns.  Rep.  139,  the 
decision,  as  to  the  point  now  before  us,  was 
extrajudicial;  for  the  case  went  off  on 
another  point,  and  instead  of  being  decided 
in  favour  of  the  plaintiff,  was  adjudged 
against  him;  bo  that  this  point  seems  to 
have  been  but  little  considered.  The  case 
of  Pigott  V.  Thompson.  3  Bos.  A  Pull.  147, 
contains  but  an  obiter  dictum  of  Lord 
Alvanley,  in  which  his  brethren  differed 
from  him;  though  I  am  ready  to  admit  the 
correctness  of  his  proposition,  wherever 
the  promise  to  pay  to  the  third  person  is  on 
valuable  consideration,  or  where  the  consid- 
eration moved  from  that  person  himself,  as 
was  the  case  in  Louthei  v.  Kelly,  S  Mod. 
115.  All  the  other  cases  which  have  been 
reviewed  or  referred  to  by  the  bar,  in  which 
the  action  by  the  third  party  has  been  sus- 
tained, will  be  found,  I  think,  to  be  cases 
in  which  a  valuable  consideration  moved 
from  him.  or  the  money  was  directed  to  be 
paid  over  in  discharge  of  a  debt  due 
22S  to  him.  Such  was  the  "case  of  Ward 
V.  Evans,  2  Ld.  Raym.  928;  Israel 
V.  Douglas,  1  H.  Black.  239;  Weston  v. 
Barker,    12  Johns.  Rep.  276,   in  which    last. 
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however,  Spencer  disietited  in  a  strong 
opinion.  The  whole  of  th«ae  cases  depend 
upon  these  legal  principles:  that  choaea  ' 
action  are  not  assignable ;  and  that 
executory  contract  has  an;  force  unless 
sustained  by  a  valuable  consideration.  The 
first  is  a  rule  of  law  adopted  for  the  pre- 
vention of  maintenance;  and  though  it  has, 
in  modern  times,  been  somewhat  relaxed, 
it  is  still  a  ruling-  principle.  It  was  early 
admitted,  that  an  assignment  for  value 
good  is  equity;  and  the  assignee  is  now 
also  permitted  to  sue  at  taw  in  the  nan 
the  assignor,  but  be  cannot  sue  in  hia 
name.  Nor  can  the  assignee  sue  at  U' 
in  equity,  unless  he  is  an  assignee  for 
value,  as  has  been  already  shewn.  The 
second  principle  is  universal.  No  ex 
tory  contract  has  any  force,  unless  it  be 
for  value;  and  moreover,  wherever  a  valu- 
able consideration  is  essential  to  an  agree- 
ment,  the  legal  interest  in  the  simple  con- 
tract resides  with  the  party  from  whom  tht 
consideration  moves,  notwithstanding  il 
may  enure  for  another's  benefit,  or  even  it 
to  be  performed  to  another  person.  E'rom 
want  of  attention  to  the  true  principle  of 
the  cases,  there  is  some  apparent  conflict 
among  them,  some  having  gone  farther 
than  others  in  encroaching  upon  the  estab- 
lished rules  against  the  assignment  .of 
choses  In  action.  Thus,  if  I  deliver  a  sum 
of  money  to  B.  to  pay  over  to  C.  who  is  my 
creditor,  the  money  may  be  sued  for  by  C. 
as  money  had  and  received  to  his  use. 
Wheatley  v.  Low,  Cro.  Jac.  668.  Contra, 
Crifford  v.  Berry,  11  Mod.  241.  And  if  I 
have  money  belonging  to  B  and  promi 
to  pay  it  for  him  to  C.  he  C.  may  sue  for 
it  in  his  own  name,  since  by  the  agreement 
the  money  had  changed  owners,  and  I  have 
become  C.'a  agent  as  I  was  B.'s  before. 
Surteea  v.  Hubbard,  4  Eep.  Rep.  203.  This 
is   all  clear  enough:  but  not  content  with 

going  thus  far,  it    has  been  decii 
226      "that  If  1  give  goods  of  the  valu 

j£10.  to  B.  to  pay  to  C,  C.  may 
the  parties  having  considered  and  treated 
the  goods  as  money.  1  Roll.  Abr.  32,  pi. 
13.     And  where  A.  was  indebted   to  B.  and 

B.  to  C.  and  B.  gave  an  order  to  A.  to  pa] 

C.  and  the  order  was  accepted  by  A. — C.  wai 
admitted  to  sue  A.  for  the  amount.  Thii 
case  has  indeed  been  questioned,  though  I 
think  without  suSicient  reason,  since  A. 's 
acceptance  formed  a  new  contract,  for 
which  the  transaction  furnished  a  sufficient 
consideration. 

Upon  the  whole,  therefore,  I  am  of  opin- 
ion, that  Mrs.  Milne  had  no  right  under 
tbis  supposed  contract.  But  if  she  had,  I 
am  still  of  opinion  they  could  only  t>e  en- 
forced in  equity.  For  it  is  not  perceived, 
that  Mrs.  Smith's  representative  has  no 
concern  or  interest  in  the  matter:  he  repre- 
sents her  with  whom  the  contract  was  made 
by  Ross,  and  from  whom  the  consideration 
moved.  Accordingly,  in  one  case  where  the 
right  of  the  beneficiary  to  sue  was  sus- 
tained, the  right  of  the  promisee  lo  sue  was 
also  admitted;  Bell  v.  Chaplain,  Hardr. 
321.  But  this  leads  to  one  of  two  conse- 
quences ;  either  that  the  recovery  here 
would  not  be  a  bar  to  the  suit  of  the  repre- 
sentative of  Mrs.  Smith,  or  it  would  be  a 
bar.     If   it    would    not  be  a  bar,  then  the 


defendant  would  be  twice  charged;  if  it 
would  be  a  bar,  then  the  representative  of 
the  promisee  would  be  concluded  by  a  pro- 
ceeding to  which  he  Is  no  party.  If  then 
Mrs.  Milne  has  rights,  it  is  safest  that  they 
be  asserted  in  equity,  where  all  the  parties 
can  be  convened;  or  that,  at  least,  tbe  suit 
should  be  brought  in  the  name  of  Mrs. 
Smith's  administrator,  that,  by  l>eing  a 
party  upon  the  record,  any  controversy  be- 
tween him  and  Mrs.  Milne,  as  to  her  rights, 
may  be  collaterally  decided  by  the  usual 
proceedings  in  similar  cases. 

Lastly;  admitting  Mrs.  Milne's  right  to 
sue  at  tan,  I  do  not  think  she  can  maintain 
debt.  Dutton  3c  wife  v.  Poole,  and  all  the 
cases  founded  on  it,  were  in  assump- 
227  sit.  *If  entitled  to  sue,  she  must  sue 
upon  the  special  promise  only ;  for 
Robs  was  never  her  debtor.  This  distinc- 
tion, which  prevails  in  many  cases,  is 
strictly  applicable  here.  Thus,  debt  will 
not  lie  against  the  acceptor  or  endorser  of 
a  bill  of  exchange  (except  by  statute}  but 
the  action  lies  upon  the  special  undertak- 
ing. Nor  will  it  lie  on  any  collateral  con- 
tract, as  on  a  promise  to  pay  the  debt  of 
another  in  consideration  of  forbearance. 
Anon  Hardr.  486;  Bishop  v.  Young,  2  Bos. 
&  Pull.  78,  S3;  Hard's  case,  1  Salk.  23. 
Nor  will  it  lie  for  a  wager.  Bovey'v. 
Caatleman,  1  Ld.  Raym.  69.  In  tbis  case, 
it  is  clear,  that  if  Ross  was  liable  at  all  to 
Mrs.  Milne,  it  was  upon  the  express  con- 
tract, and    not  as    her  debtor,    which    be 


observe,  that  the  want 
of  title  in  Mrs.  Milne  cannot  be  cured  even 
by  the  omnipotent  act  of  jeofails.  That 
act  never  could  have  been  designed  to  en- 
able a  plaintiff  to  recover  what  by  his  own 
shewing  belongs  to  another  person.  The 
judgment,  then,  in  this  case,  should  have 
been  for  the  defendant,   non  obstante  vere- 

The  other  judges  concurred.     Judgment 
reversed,  and  judgment  for  Ross,  defendant 

228  "Hunter  v.  Matthews. 

April.  IStl,  Klcbmond. 

Mill*  *IKI  MlUduu-Compctoocy  ot  Jurvn— PorsMr 
Service  In  Same  Cus*— Cssa  ■!  Bar.— Petition  for 
leave  to  baild  mllL  and  dam  across  water  coarse; 
ad  quod  damnam  awarded,  and  inqolsltioD  re- 
tamed;  motion,  by  a  person  appearinr  br  tbe 
Inqulflltlon  to  be  laterested,  and  admitted  detead- 
ant  to  OEipode  tbe  application,  lo  qaash  tbe  In- 
quisition, on  the  BTouDd.  tbat  twp  of  tbe  Jnrors 
empaneled  on  tbe  iDqaeac  bad  been  of  the  Jarr 
wbo  bad  touDd  an  iDQUlsltloa  on  a  former  >d 
quod  damnnm  la  tbe  name  case ;  tboD^b  it  ap- 
peared, that  tbe  points  now  In  controversy  could 


rtdtctsMaL-Tbe  principal  case  Is  cited  Id  Dll- 
wortb  V.  Com-  IS  Oratt  Wl.  to  the  point  that.  It  Is  a 
principal  caose  of  challeage  to  one  called  asalarar 
trial  for  felony,  that  be  was  of  tbe  srand  Jnrr 
wbo  found  tbe  Indictment  aEalost  tbe  prisoner. 
The  principal  case  Is  dUtlnsalshed  Id  Mnlre  v. 
imltb.  t  Bob.  Mt.  «7.  See  monocrapblc  noU  od 
'Juries"  appended  to  Cbaboon  v.  Oam..  ta  Qratt. 
TSS;  and  monosrapbk  noCa  on  "Mills  and  Mllldams" 
appended  to  Calbonn  v.  Palmer.  8  Qratt.  S8. 
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not  bavc  been  preHcntcil  for  conslderaUoo  of  tbe 
Jury  on  Ibe  flrat  InqiieHt.  yet  Rkui.  tbat  llie 
Inqalsltlon  onsbt  for  tbat  caiue  lo  be  qaaahed. 
Dlssenlleate  Cabiu.  and  Stahard.  J, 
Same— Appal  late  Prmctlca— RenandlBK  C*UH  altir 
Raverwl~CiM«  at  Bar.-Ia  a  mill  case,  connty  conrt 
OTermlea  motion  to  qnaBb  tbe  Inqalsltlon.  pro- 
ceeds to  hear  tbe  cause  on  tbe  merlla.  aod  slves 
leaVe  to  build  mill  and  dam;  opon  appeal  to  cir- 
cuit superior  coarc  Judemeat  reversed,  luqalsl- 
UoQ  quasbed.  and  Jadement  for  defeadant 
wltboQt  prejudice  to  a  future  application  for  a 
new  ad  quod  damnnm :  Hbij>.  tbe  circuit  saperlor 
court  onKbt  to  bave  remanded  ibe  cause  to  tbe 
county  court  for  further  proceedlnes  to  be  tbere 
bad. 

Upon  the  petition  of  Haater  to  the  count; 
court  of  Campbell,  setting  forth  that  he 
wae  the  owner  in  fee  simple  of  the  lands 
on  both  sidea  of  Archer's  creek  in  that 
countj,  on  nhich  he  wished  to  erect  a  water 
griat  mill  and  a  saw  mill,  and  a  dam  acrosa 
the  streams,  the  county  court,  in  pursuance 
of  the  statute  concerning  mills  (2  Hep. 
Code,  ch.  23S,  {  I,  2.  4.  p.  225-6),  at  Jan- 
nairf  term  1837,  awarded  a  writ  of  ad  quod 
damnum,  commanding  the  sheriff  to  aum- 
tnon  twelve  good  and  lawful  men,  free- 
holders of  his  bailiwick,  to  meet  upon  the 
lands  of  Hunter  on  the  24th  of  the  same 
month,  at  the  place  where  he  proposed  to 
erect  a  water  g-rist  mill,  saw  mill,  and 
dam;  which  freeholders  the  sheriS  should 
charge,  impartiallf  and  to  the  best  of  their 
skill  and  judgment  to  view  the  land  on 
which  the  mills  and  dam  were  proposed  to 
be  erected,  and  also  to  examine  the 
229  lands  above  *and  below,  the  property 
of  other  persona  which  might  prob- 
ably be  overflowed,  and  say  what  damage 
it  would  be  of  to  the  several  proprietors; 
whether  the  mansion  house  of  any  such 
proprietor,  or  the  ofHcea,  curtilage  or  gar- 
den thereunto  immediately  belonging,  or 
orchards,  would  be  overflowed ;  whether 
and  in  what  degree  Rah  of  passage,  or  ordi- 
nary navigation  would  be  obstructed;  and 
whether,  in  their  opinion,  the  health  of 
the  neighborhood  would  be  annoyed  by 
the  stagnation  of  the  waters:  and  that  the 
.  inquisition  so  made,  and  sealed  by  the 
jurors  and  tbe  sheriif,  should  be  returned  to 
the  next  court.  The  writ  was,  in  substance 
such  as  the  statute  prescribes. 

The  jury  of  freeholders  summoned  by  the 
sheriff,  of  whom  there  were  two  jurors 
named  William  Dinwiddie  and  Kees  Evans, 
met  at  the  time  and  place  appointed  by  the 
writ;  and  being  duly  sworn  and  charged, 
an  inquisition  was  made  and  sealed  by  the 
jurors  and  the  sheriff,  stating  that  the 
jurors,  having  viewed  the  land  upon  which 
Hunter  proposed  to  erect  his  mills  and  dam, 
and  also  the  lands  above  and  below,  the 
property  of  others,  found,  that  Hunter 
might  erect  a  dam  at  the  place  where  &c. 
twenty-four  feet  high,  and  that  no  person's 
mansion  house,  oIHces,  curtilage,  garden 
or  orchards,  would  he  overflowed,  that  fish 
of  passage  or  ordinary  navigation  would 
not  be  obstructed,  that  the  health  of  the 
neighbourhood  would  not  be  annoyed  by 
ihe  stagnation  of  the  waters,  and  that  no 
lands  other  than  those  of  Hunter  himself, 
and  about  an  eighth  of  an  acre  of  land  of 
James  Shannon  of  no  value,  would  be  over- 
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flowed  or  damaged  in  any   manner  what- 

The  writ  and  inquisition  being  returned, 
the  county  court,  at  March  term  1837,  made 
an  order,  tbat  Hunter's  mills  should  tie  es- 
tablished   according    to    the  inquisition  of 

Hunter  proceeded  !to  erect   his   dam,    to 
the  height,  however,  of  only  twenty- 

230  two  (instead  of  twenty-fonr)  'feet; 
and  it  was  found,  by  tbe  actual  ex- 
periment, that  tbe  waters  of  the  stream 
were  thrown  back  to  a  much  higher  point 
than  the  jury  in  their  inquisition  had  ap- 
prehended, so  that  it  overflowed  several 
acres  of  land  belonging  to  Edwin  Matthews. 
And,  in  February  1838,  Matthews  exhibited 
a  bill  in  chancery  against  Hunter  in  the 
circuit  superior  court  of  Camjpbell,  wherein, 
after  setting  forth  the  writ  of  ad  quod 
damnum  and  the  inquisition,  and  the  order 
of  court  founded  thereon  of  March  1837. 
and  that  Hunter  had  erected  his  dam 
twenty-two  feet  high,  he  shewed  that  the 
waters  of  the  mill  pond  overflowed  several 
acres  of  valuable  bottom  and  woodland  and 
a  farm  road  belonging  to  him,  which  the 
jury,  not  having  founded  their  Inquisition 
on  an  actual  level  taken,  did  not  foresee; 
and  that,  moreover,  the  stagnation  of  the 
waters  in  the  mill  pond  would  prove  a 
grievous  annoyance  to  tbe  health  of  bis 
family,  which  consequence  also  the  jury 
had  not  foreseen,  as  they  had  not  foreseen 
any  such  stagnation  of  the  waters ;  and  he 
insisted,  that  the  order  of  court  giving 
Hunter  leave  to  erect  bis  mills  and  mill 
dam  pursuant  to  the  inquisition,  did  not 
entitle  Hunter  to  erect  a  dam  which  would 
drown  any  of  his  land:  therefore,  he 
prayed  an  injunction  to  restrain  Hunter 
from  using  the  water  in  his  mill  pond  for 
the  working  of  his  mills,  till  he  should  so 
far  reduce  the  height  of  his  dam  as  would 
ensure  the  entire  withdrawal  of  the  water 
of  the  mill  pond  from  Mattbews's  land. 
The  court  awarded  the  injunction;  and  di- 
rected, that  unless  Hunter  should,  before 
the  10th  March  1S38,  so  reduce  his  dam,  that 
it  should  not  cause  the  water  of  tbe  mill 
pond  to  Sow  back  upon  Matthews's  land, 
the  sheriff  should  enter  on  the  premises, 
and  restrain  Hunter  from  using  the  water 
of  faia  mill  pond  for  working  his  mills. 
Hunter  put  in  his  answer  to  the  bill  in 
April  1638;  in  which  he  admitted,  that  bis 
mill  pond   overflowed    part    of   Matthews's 

land,     and  that    this    had    not    been 

231  foreseen  by  the  jury;  "but  he  denied 
that  the  land  overflowed  was  valu- 
able, as  the  bill  represented;  and  he 
insisted  that  there  was  nodanger  of  annoy- 
ance to  the  health  of  Matthews's  family 
from  the  stagnation  of  the  waters  in  tbe 
mill  pond.  He  objected  to  the  jurisdiction 
of  the  court  of  chancery  to  grant  the  relief 
prayed  in  the  bill.  And  he  stated  that, 
since  the  injunction  had  been  awarded,  he 
had  applied  to  the  county  court  of  Camp- 
bell for  a  new  writ  of  ad  quod  damnnm, 
under  which  another  inquisition  bad  been 
taken  (at  the  taking  of  which,  he  said, 
Matthews  was  present)  whereby  the  whole 
damage  which  Matthews  would  sustain  by 
the  overflowing  of  his  land  was  found  to 
be    170'  dollars,    and   it  was  found  that  the 
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health  of  hia  famil;  would  not  be 
gered.  It  did  not  appear,  tbat  any  further 
proceedinge  were  had  in  the  suit  in  chaii' 
eery. 

Id  March  1838,  the  county  court  of  Camp- 
bell had.  upon  the  petition  of  Hunter, 
awarded  another  writ  of  ad  quod  damnum, 
commanding  the  iheritT  to  summon  a  jury 
of  good  and  lawful  men,  being  freeholders, 
to  meet  on  the  lands  of  Hunter  at  the 
place  where  he  proposed  to  erect  his  milla 
and  mill  dam,  on  the  20th  of  that  month, 
and  to  ascertain  the  damages  that  might 
be  thereby  sustained  by  the  owners  of  landi 
in  the  neighbourhood,  above  and  below  &c. 
Two  of  the  jurors  summoned  and  impan- 
eled upon  this  second  inquest,  were  the 
same  William  Dinwiddle  and  Rees  Evans 
who  had  been  jurors  upon  the  fir>it  inquest 
of  January  1837.  The  second  jury  met  at 
the  place  appointed,  on  the  20th  March 
1838.  and  an  inquisition  was  made  and 
sealed  by  the  jurors  and  the  sheriff:  wherein 
it  was  stated,  that  by  the  erection  o* 
Hunter's  proposed  dam  across  the  stream  t( 
the  height  of  twenty-two  feet,  they  (thi 
jurors)  supposed,  that  a  half  acre  of  land  of 
Sam.  Wheeler  (formerly  Shannon's)  would 
be  overflowed  and  drowned,  and  they  as- 
sessed Wheeler's  damage*  at  five  dollars — 
that  they  were  of  opinion,  that  nine 
232  acres  *of  the  land,  and  a  farm  road, 
of  Edwin  Matthews,  would  be  over- 
flowed and  drowned,  and  they  assessed 
Matthews's  damages  at  170  dollars—that 
no  person's  mansion  house,  offices,  curti- 
'^ffCi  garden  or  orchards  would  be  over^ 
flowed;  that  flsh  of  passage,  or  ordinary 
navigation  would  not  be  obstructed;  that 
the  health  of  the  neighbourhood  would  not 
be  annoyed  by  the  stagnation  of  the  waters 
— and  that  no  other  lands  than  those  of 
Hunter  himself.  Shannon,  and  Matthews, 
as  before  mentioned,  would  be  overflowed  or 
any  nay  damaged. 

Upon  the  return  of  this  second  writ  and 
inquisition,  at  April  term  of  the  county 
court  1838,  Matthews,  with  leave  of  the 
court,  entered  himself  as  defendant,  to 
contest  Hunter's  application;  and  on  hia 
motion  the  case  wascontinued.  It  came  on 
for  hearing  at  June  term  183S;  when  Mat- 
thews moved  the  court  to  quash  the  inquisi- 
tion, on  the  ground  that  two  of  the  jurors 
impaneled  upon  this  inquest,  Dinwiddle 
and  Evans,  were  the  same  persons  of  that 
name,  who  were  impaneled  as  jurors  upon 
thefirst  inquest  of  January  1837.  The  court 
overruled  the  motion,  and  Matthews  filed  a 
bill  of  exceptions,  setting  forth  all  the 
facts  as  they  are  above  stated.  The  court 
then  proceeded  to  hear  the  case  upon  the 
merits,  and  made  an  order,  that  Hunter 
should  have  leave  to  build  his  mills  and 
mill  dam  pursuant  to  the  inquisition,  and 
that  "he  should  be  seized  in  fee  simple  of 
the  land  condemned  by  the  jurors  in  their 
inquisition,"  upon  his  paying  the  defend- 
ant (Matthews)  the  damages  asBessed  to  him 
by  the  jury;  and  that  (he  defendant  should 
pay  Hunter  his  costs. 

From  this  order,  Matthews  appealed  to 
the  circuit  superior  court  of  Campbell; 
which  held  that  the  county  court  erred,  in 
refusing  to  quash  the  inquisition  of  March 
1838   on    the  ground  on   which    Matthews 


moved  that  it  should  be  quashed.    There- 
fore,   the   order   was   reversed    with    costs. 
And  the  circuit  superior  court,  proceeding 
to  give  such   judgment   as  the  county 

233  court  ought  to   have  "given,   quashed 
the   inquisition;    adding,    that     this 

judgment  was  not  to  bar  Hunter  from  pros- 
ecuting any  other  writ  of  ad  quod  dam- 
num he  should  be  advised  to  sue  forth. 

Hunter  applied  to  this  court  for  a  super- 
sedeas to  the  judgment  of  the  circuit  supe- 
rior court;  which  was  allowed. 

Grattan  and  K.  C.  Stanard,  for  the  plain- 

Kobertson  for  the  defendant. 

ALLEN,  J.  The  statute  concerning 
mills  provides,  that  the  clerk  shall  issue  a 
writ,  to  be  directed  to  the  sheriff,  com- 
manding bim  to  summon  and  impanel 
twelve  fit  persons.  In  this  case,  the  per- 
son applying  for  leave  to  build  the  mill 
was  the  proprietor  of  the  lands  on  both 
sides  of  the  stream.  The  party  contesting 
owned  lands  above,  which  were  overflowed. 
The  statute  does  not  require  that  notice 
shall  be  given  to  him;  t>ecau*e,  until  the 
inquisition  is  taken,  it  cannot  certainly 
appear  that  he  will  be  injured  by  the 
erection  of  the  dam.  He  is,  therefore,'  no 
party  to  the  first  proceedings,  nor  can  he 
regularly  make  himself  a  party  until  the 
return  of  the  inquisition.  On  the  return  of 
the  inquisition,  Matthews  appeared,  and 
moved  to  quash  it,  because  two  of  the  ju- 
rors had  served  on  a  former  inquest  respect- 
ing the  same  dam;  and,  in  support  of  bis 
motion,  he  shewed  by  the  record,  that  the 
jury  in  the  last  inquest  were  required  to 
act  on  the  same  matter  involved  in  the 
first.  Was  this  a  good  cause  of  principal 
challenge,  which  left  no  discretion  on  the 
part  of  the  court?  and  if  so,  was  it  made 
in  time? 

A  principal  cause  of  challenge  is  "so 
called,  because  if  it  is  found  true,  it  stand- 
eth  sufhcient  of  itself,  without  leaving  any 
thing  to  the  conscience  or  discretion  of 
the  triors:"  and  it  is  a  principal  cause  of 
challenge   propter   affectum,  "if    the 

234  juror   has   given    a    verdict    for  *the 
same  cause."    Co.  Litt.  156  b.,  157.  b, ; 

21  Vin.  Abr.  Trial.  A.  d.  3,  p.  252,  3.  A  ' 
challenge  concluding  to  the  favour,  when 
either  party  cannot  take  a  principal  chal- 
li^nge,,  must  be  left  to  the  conscience  and 
discretion  of  the  triors  upon  the  evidence. 
The  authorities  make  it  perfectly  clear, 
that  wherever  a  principal  cause  of  chal- 
lenge exists,  all  discretion  is  at  an  end. 
The  juror  must  be  set  aside  ex  debito  jus- 
'"'x;  and    all   the  books  concur  in   declar- 

j,  that  if  the  juror  has  given  a  verdict 
for  the  same  cause,  it  is  a  principal  cause 
□f  challenge. 

As  a  general  rule,  such  challenge  must  be 
made  liefore  the  juror  is  sworn.  But  this 
must  be  confined  to  cases,  where  there 
party  to  the  record,  who  can  challenge 
before  the  juror  is  sworn.  The  proceed- 
ing, BO  far  as  the  party  objecting  here  was 
concerned,  was,  at  the  time  the  jnry  was 
entirely  ex  parte;  and  even  if  we 
could  suppose  he  was  present,  there  wa» 
tribunaJ  before  which  he  could  take  the 
challenge.  The  sheriff,  in  holding  an  in- 
quisition, acts  ministerially,  and  no  ezcep- 
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Hon  could  he  taken  to  his  decision,  if  he 
improperly  overruled  the  challenge.  The 
earliest  opportunity  which  offered  to  take 
the  exception,  naa  upon  the  return  of  the 
inquisttiun. 

It  is  contended,  however,  that  this  varies 
from  ordinarj  cases  of  trials  before  the 
courts,  where  the  verdict  of  the  jury  is  con- 
clusive as  to  the  facts:  that  the  inquisition 
here  does  not  conclude  the  parties,  but  the 
court,  all  the  circumstances  bein^  weighed, 
may  give  or  refuse  the  leave  to  erect  the 
dam.  This  is  correct  to  oome  extent.  The 
court,  notwithstanding  a  favourable  inqui- 
sition, may  refuse  the  leave.  But  the 
inqaisition  is  the  foundation  of  all  the 
subsequent  proceeding's.  If  the  inquisition 
finds  that  the  health  of  the  neighbours  will 
be  annoyed,  or  the  mansion  house  &c.  of 
any  proprietor  be  oversowed,  the  court  shall 
not  give  leave  to  build  the  mill :  so  far, 
then,    the  petitioner   would    t>e  con- 

235  eluded.    *Again,  the  party  obtaining 
the  leave  is  to  pay  the  damages  which 

will  be  done  by  oversowing  the  lands  above 
or  below.  If  the  damages  asseaadd  be  ex- 
cessive or  inadequate,  the  court  may  set 
aside  the  inquisition ;  but  it  would  not 
be  pretended,  that  the  court  could  substi- 
tute itself  for  the  jury,  and  proceed  to 
asaese  the  damages:  upon  that  question, 
the  finding  is  at  least  conclusive;  for  the 
damages  to  be  paid  must  be  assessed  by  a 
jury.  In  these  important  particulars,  the 
parties  are  concluded  by  the  inquisition. 
And  in  reference  to  all  other  matters  sub- 
mitted to  their  enquiry,  the  inquisition, 
regularly  taken,  will  have  an  imposing 
effect  upon  the  court.  The  mere  opinions 
of  witnesses,  giving  the  subject  a  slight 
examination,  would  weigh  but  little  in 
comparison  with  an  inquisition  taken  on 
the  spot,  by  jurors  charged  with  the 
particular  enquiry,  and  acting  under  the 
responsibility  of  an  oath. 

Seasons  of  public  policy  too,  so  far  from 
sanctioning  any  relaxation  of  the  rules  of 
law  intended  to  secure  in  all  cases  impar- 
tial jurors,  would  seem,  in  this  particular 
instance,  to  demand  a  rigid  adherence  to 
them.  A  court  of  record,  with  the  parties 
and  their  counsel  before  it,  can  more  easily 
guard  the  purity  of  the  jury  trial.  But 
these  proceedings  take  place  in  the  country, 
with  no  person  present  to  watch  over  the 
conduct  of  the  party  or  of  the  Jury.  And 
yet  important  rights  are  absolutely  decided 
or  materially  influenced  by  their  verdict. 

It  may  be  said,  tiiat  it  appears  here  that 
the  former  jury  did  not  contemplate  the 
reflux  of  the  water  so  far  as  to  injure  the 
appellee  Matthews,  and  that,  as  to  this 
question,  the  first  jury  had  not  pronounced 
an  opinion.  I  doubt  whether  it  is  compe- 
tent, on  this  ri^cord,  to  enquire  into  that 
matter.  The  second  writ  was  not  to  en- 
quire merely  into  the  damages  which  were 
sustained  by  Matthews.  The  jury  was 
required  to  respond  to  the  same  enquiries, 
to  which  the  jury  had  responded  on  the 
'    former   inquest.     Matthews    was,    by 

236  the  last  inquisition,  'shewn   to    be   a 
party   seriously  affected  by  the  dam, 

and  was  entitled  to  an  inquisition  taken 
by  disinterested  jurors,  and  to  their  find- 
ing   upon    all   the   questions   submitted  to 


them.  The  proceedings  in  chancery,  made 
a  part  of  the  record  in  the  cause,  shew  that 
he  objected,  because  the  proposed  dam 
would  seriously  annoy  the  health  of  his 
family.  Upon  this  point  two  of  the  jurors 
had  prejudged  the  case,  and  the  inquisition 
returned  by  them  and  their  fellows  may 
have  determined  the  judgment  of  thecourt 
to  which  it  was  submitted. 

I  think,  that  the  inquisition  ought  to 
have  been  quashed,  and  approve  the  judg- 
ment of  the  circuit  superior  court,  revers- 
ing that  of  the  county  court,  for   refusing 

STANASD,  J.,  (after  stating  the  pro- 
ceedings on  both  writs  of  ad  quod  damnum, 
and  in  the  suit  in  chancery,  with  great 
precision)  said — The  question  in  this  case, 
which  has  chiefly  engrossed  the  attention 
of  counsel,  is,  whether  the  fact  that  two  of 
the  jurors  impaneled  on  the  writ  of  ad 
quod  damnum  of  March  1838,  were  of  the 
inquest  upon  the  writ  of  January  1837,  viti- 
ated the  second  inquisition?  Which  in- 
volves an  enquiry,  in  the  first  place,  into 
the  general  principle  which  should  govern 
the  decision  of  the  question;  and  then, 
how  far  the  particular  case  presents  a  fit 
occasion  for  the  application  of  such  general 

rinciple. 

Does  the  law  of  challenge  applyto  a  jury 
making  inquisition  in  a  mill  case?  so  that 
every  objection,  which  can  be  urged  as  a 
principal  cause  of  challenge  to  a  juror  about 
to  be  charged  with  the  trial  of  an  issue 
between  litigant  parties,  may  be  urged  as 
a  disqualification  of  a  juror  summoned  upon 
such  an  inquest,  and  if  such  an  objection 
be  shewn  to  exist  in  fact,  the  inquisition 
is  in  law  vitiated,  and  ought, to  he  quashed. 
The  counsel  for  the  defendant  in  error  con- 
tends for  the  affirmative;  and  if  he  be 
right,  a  general  principle  ts  supplied 
237  for  the  'decision  of  the  question  in 
controversy.  My  opinion  is,  that  the 
proposition  is  not  warranted  by  the  princi- 
ples of  law. 

The  principal  causes  of  cliallenge  are  in- 
dicated by,  or  deduced  from,  the  terms  of 
the  venire  facias,  which  commands  a  sum- 
mons "of  good  and  lawful  men,  by  whom 
the  truth  of  the  matter  may  be  better 
known,  and  who  are  nowise  of  kin  either 
to  the  plaintiff  or  the  defendant;",  which 
words  include  all  causes  of  objection  for 
partiality  or  incapacity,  consanguinity  or 
affinity;  and  by  force  of  them,  it  is  a  prin- 
cipal cause  of  challenge  to  a  juror,  that  he 
has  tried  the  same  issue,  and  has  declared 
his  opinion  upon  the  matter  In  issue.  3 
Bac.  Abr.  Jury,  E.  5,  p.  756.  Now,  no 
such  words  are  in  the  writ  of  ad  quod  dam- 
num. The  right  of  challenge,  where  it 
exists,  must  be  exercised  before  the  jury 
shall  be  sworn,  and  if  not  so  exercised,  the 
objection  is  unavailing  to  set  aside  the 
verdict.  The  defendant's  counsel  was; 
therefore,  obliged  to  admit,  that  there  is 
no  right  of  challenge  to  jurors  called  upon 
an  inquest  in  a  mill  case;  for  if  it  existed, 
it  has  been  lost,  in  the  present  case,  by  the 
failure  of  the  party  to  make  the  challenge 
before  the  inquisition  was  made.  Why  has 
not  the  law  provided  for  a  challenge  in 
such  a  case?  The  reason  may  be  found  in 
the   nature  of  the   proceeding.     It  is  not  a 
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proceeding-  inter  partes;  it  is  aot  final  or 
definitively  binding;  it  is  only  initiative. 
It  is  not  (technically  speabing-)  a  trial, 
but  only  a  precautionary  measure,  which 
the  policy  of  the  law  requires,  before  the 
caae,  as  it  affects  individual  rights,  can 
be  subjected  to  a  judicial  decision  binding 
those  rights.  It  has  a  much  closer  analogy 
to  the  inqutst  by  a  grand  jury,  than  the 
trial  by  a  venire ;  and  my  researches  have 
been  fruitless  to  find  a  single  decision 
quashing,  or  even  an  attempt  made  to 
quash,  an  indictment,  on  the  ground  that 
some  of  the  grand  jurors  had  expressed  an 
opinion  on  th«  matter  of  the  indict- 
ment, or  would  have  been  liable  to 
233  'challenge,  if  they  had  been  called 
on  the  venire,  for  one  of  the  many 
causes  of  principal  challenge  that  might 
affect  their  perfect  indifferency.  There  are 
cases  in  which,  though  no  formal  issue  be 
joined,  yet  the  finding  of  the  jury  not  be- 
ing in  its  nature  for  information,  oi 
merely  introductive  of  a  litigation  between 
individuala,  but  partaking  more  of  the 
nature  of  a  trial  which  may  conclusively 
bind  the  rights  of  the  parties,  the  law  al- 
lows a  challenge ;  as  a  writ  to  enquire  of 
waste,  or  a  proprietate  probanda.  Harg. 
Co.  Litt.  ISS,  b.  note  3.  In  cases  in  which 
the  challenge  is  excluded  (such  as  the  case 
under  consideration  confessedly  ts)  the  law 
manifestly  proceeds  on  the  ground  that 
public  justice  does  not  require,  and  public 
convenience  forbids,  that  the  privilege 
should  be  allowed.  And  whenever  it  is 
allowed,  it  must  be  exercised  before  trial, 
or  the  benefit  of  it  is  lost.  To  permit  the 
challenge  for  cause  to  be  used  as  the  sole 
ground  on  which  the  inquisition  shall  be 
quashed,  would  produce  the  gross  and 
palpable  incongruity  of  making  such  cause 
more  available  to  a  party  to  whom  the  right 
of  challenge  is  denied,  and  in  respect  to  a 
proceeding  by  which  nothing  is  finally 
decided,  that  it  is  to  a  parly  to  whom  the 
challenge  is  allowed,  and  in  a  proceeding 
acting  directly  on,  and  determining,  the 
rights  of  the  parties.  It  would  not  only 
introduce  this  incongruity  in  the  law,  but 
it  would  destroy  equality  and  mutuality  of 
rig-ht  in  the  parties.  A  party  apprised  that 
a  juror  has  expressed  some  opinion  on  some 
one  of  the  several  questions  to  which  the 
inquisition  must  respond,  may  attend  the 
eiecutioQ  of  the  writ  of  ad  quod  damnum, 
keep  his  information  to  himself,  forbear 
to  intimate  to  the  other  party,  or  to  the 
sheritf,  the  objection  to  the  juror,  and 
silently  acquiesce  in  the  impaneling  him 
on  the  inquest;  and  then,  if  the  inquisition 
accord  with  his  views,  he  may  suppress  the 
objectiou;  or  if  it  should  be  made  known, 
it  would  be  unavailing  to  the  other  party, 
since  he'  could  not  complain  with 
239  effect,  that  the  juror  had,  ^before  he 
was  impaneled,  expressed  opinions 
favourable  to  his  cause.  Such  results  as 
these  are  not  accidental  in  a  particular 
case,  but  the  invariable  effect  of  the  joint 
operation  of  absence  of  right  (and  conse- 
quently of  duty)  to  challenge,  and  of  the 
right  to  use  the  cause  of  challenge  as  per- 
emptory cause  to  quash  the  inquisition.  In 
my  opinion,  such  a  right  would  be  in  direct 
conflict    with    the   analogies,    reason    and 


consistency,  of  the  law;  and  is  not  sus- 
tained by  any  one  decision,  or  even  dic- 
tum, that  my  researches  have  brought  under 
my  notice. 

While  I  am  undoubtingly  of  opinion,  that 
the  existence  of  a  cause  of 'challenge,  not 
affecting  the  qualifications  which  the  writ 
requires  the  jurors  to  possess,  namely  the 
qualifications  involved  in  the  description  of 
"good  and  lawful  men  freeholders  of  the 
bailiwick,"  does  not  necessarily  vitate  the 
inquisition,  I  am  equally  clear,  that  any 
such  canse  may  be  properly  brought  under 
the  notice  of  the  court,  on  the  main  ques- 
tion, whether  leave  !>hall  be  granted  to 
build  the  mill  and  dam,  or  not:  that  it 
will,  then,  be  entitled  to  more  or  less 
weight,  as  it  may  be  affected  by  the  cir- 
cumstances of  the  case,  and  other  matters 
that  may  be  introduced  in  evidence ;  and 
that,  thus  weighed,  if  there  should  appear 
just  cause  to  believe  that  justice  has  not 
been  done  by  the  inquisition,  the  court  may 
quash  it,  and  award  another,  or,  in  a  proper 
case,  refuse  the  leave  sought.  This,  how- 
ever, would  be  an  appeal  to  the  court,  in 
the  nature  of  a  motion  for  a  new  trial;  in 
deciding  which,  all  the  evidence  in  the  cir- 
cumstances of  the  case  should  be  weighed, 
and  the  decision  made  according  to  the 
sound  discretion  of  the  court.  Estimating 
the  objection  to  the  inquisition  that  one 
or  more  of  the  jury  had  been  of  a  jury 
which  made  a  former  inquisition,  at  its 
true  value,  as  on  a  motion  for  a  new  trial, 
it  would  not  of  itself  be  sufBcient  cause  for 
quashing  the  inquisition,  and  directing  a 
melius    inquirendum.      All     the     matters 

found  by  the  inquis'tion  are  open  to 
240      the   investigation  of   the  'court,   on 

the  testimony  and  the  opinions  of 
witnesses;  and  from  these  sources,  cause 
should  be  manifested  to  the  court,  to  be- 
lieve, or  at  least  to  suspect,  that  the  inqui- 
sition was  imputable  to  some  bias  or 
prepossession  of  the  jurors  or  of  some  of 
them,  in  order  to  justify  the  court  in 
quashing  it.  Four  matters  are  specially 
submitted  to  the  enquiry  of  the  jury:  two 
of  them  interesting  to  the  community  at 
large,  namely,  whether  fish  of  passage  or 
ordinary  navigation  will  be  obstructed  by 
the  dam,  and  whether  the  health  of  the 
neighborhood  will  be  annoyed  by  the  stag- 
nation ot  the  waters;  and  two  affecting 
the  rights  of  individuals,  viz.  what  lands 
will  be  overflowed,  or  other  damage  done, 
and  then  the  value  of  such  lands,  and  the 
amount  of  such  other  damage.  If  the  party 
complaining  of  the  inquisition,  can  adduce 
no  proof  to  impeach  the  opinion  of  the  jury 
on  these  enquiries,  what  ground  can  there 
be  for  suspecting  that  the  inquisition  was 
in  the  slightest  degree  influenced  by  any 
improper  bias  of  the  jurors?  and  without 
such  ground,  what  good  reason  can  there 
be  to  grant  a  new  trial?  In  a  case  where 
good  cause  of  challenge  existed,  and  the 
right  of  challenge  was  not  exercised  because 


the 


t  the 
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mpaneled,  I  doubt  not  it  "may 
be  brought  to  the  notice  of  the  court  upon 
t  motion  for  a  new  trial,  and  in  a  doubt- 
ful case  it  may  turn  the  scale.  But  surely, 
f  the  case  were  free  of  all  reasonable 
doubt,  and   the  verdict  clearly  waTranted 
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b7  the  evidence,  the  court  ought  not  to  set 
it  aside,  because  there  was  cause  of  chal- 
lenge, unknown,  and  therefore  not  urged, 
when  the  jury  was  impaneled.  The  ab- 
sence of  all  proof  to  bring  in  question  the 
judgment  of  the  jury,  must  leave  the  objec- 
tion of  presumed  bias  utterly  powerless, 
by  reason  of  *the  cogent  implication  it 
affords  that  such  presumed  bias  had  no 
effect.  In  this  case,  no  effort  was  made  to 
shew,  and  no  circumstance  appears  even 
tending  to  the  conclusion,  that  the  inquisi- 
tion was  in  the  slightest  degree  affected 
by    any      previous    bias     of     any    of    the 

241  *The  efficacy  of  the  objection  to  th< 
jurors,  addressed  to  the  sound  discre- 
tion of  the  court,  insulated  from,  or  coupled 
with,  evidence  tending  to  indicate,  or  tc 
impeach  their  inquisition,  would  depend  is 
some  degree  on  the  coadnci  of  the  party  ob' 
jecting.  If  he  was  not  present  at  the  in- 
quest, or  if  he  had  no  information  of  the 
fact  till  after  the  Inquisition  was  made, 
a  readier  audience  would  be  given  to  the 
objection,  and  more  weight  allowed  to  it. 
But  if  he  was  present,  and  had  full  notici 
of  the  ground  of  objection  to  the  jurors 
summoned  on  the  inquest,  and  forebore  to 
intimate  it  to  the  ofBcer  or  to  the  juror, 
the  objection,  thus  withheld  at  the  proper 
time,  would,  when  afterwards  urged  to  the 
court,  be  entitled  to  very  little  if  any 
weight.  Such  was  the  case  here.  Mat- 
thews was  well  apprised  of  the  first  inqui- 
sition, for  he  exhibited  it  with  his  bill  in 
chancery;  and  (as  Hunter  in  his  answer  to 
the  bill  alleges)  he  was  present  when  the 
second  inquisition  was  made:  and  though 
he  had  no  right  of  challenge  to  the  jurors, 
he  had  full  opportunity  to  know,  and  to 
make  known,  the  ground  of  objection,  and 
doubtless  would  have  urged  it,  if  he  had 
supposed  that  the  jurors  had  imblt>ed  opin- 
tons,  from  their  participation  in  the  former 
Inquisition,  which  would  obstruct  their 
exercise  of  an  impartial  judgment  in  mak- 
ing the  latter. 

But,  if  it  were  conceded,  that  the  exist- 
ance  of  a  principal  cause  of  challenge  to 
one  or  more  of  the  jurors  making  sucli  an 
inquisition,  should  be  as  effectual  to  sus- 
tain a  motion  to  quash  it,  as  it  would  be  to 
exclude  a  juror  returned  on  a  venire  facias, 
I  should  still  think  the  judgment  of  the 
cirr.uit  superior  court  in  this  case  erro- 
neous. If  the  right  to  quash  be  coextensive 
with  the  right  to  challenge,  then  its  exer- 
cise should  be  subjected  to  a  like  limita- 
tion: as  the  right  lo  challenge  must  be 
exercised  in  limine,  so  soon  as  the  occasion 
to  do  BO  offers,  such  should  be  the  limitation 
on  the  right  to  quash.     Now  here,  the 

242  opportunity  offered,  when  "upon  the 
return  of  the  second  inquisition  Mat- 
thews appeared,  and  entered  himself  de- 
fendant; and  then,  instead  of  moving  to 
quash,  he  asked  and  obtained  a  continu- 
ance. Furthermore,  in  the  finding  of  the 
first  inquisition,  there  was,  in  truth,  no 
prejudication  of  the  matters  involved  in 
the  second,  and  then  brought  into  contro- 
versy. The  material  enquiries  on  the 
second  inquest,  were  the  quantity  of  land 
which  would  be  overflowed  by  the  mill  pond 
made   by  the  dam,  and   the  effect  upon  the  | 


health  of  the  neighbourhood  likely  to  result 
from  such  stagnation  of  the  waters.  Now, 
upon  these  enquiries,  the  first  inquisition 
left  the  minds  of  the  jurors  who  found  it, 
wholly  free  from  any  possible  bias  hostile 
to  an  impartial  response:  for  on  that  occa- 
sion, the  jury,  without  making  an  actual 
level,  but  merely  on  conjecture,  supposed 
that  the  water  would  flow  back  to  a  cer- 
tain distance  short  of  the  land  of  Matthews. 
The  mistake  in  that  conjecture,  or  the 
having  proceeded  on  such  conjecture,  could 
nowise  bias  the  jurors,  in  ascertaining 
the  quantity  of  land  that  was  overflowed 
by  the  mill  pond,  after  the  actual  erection 
of  the  dam  had  shewn  the  extent  of  it,  or 
in  estimating  the  damage.  If  Matthews 
had  brought  an  action  for  the  injury,  it 
would  not,  in  my  opinion,  have  been  a 
principal  cause  of  challenge  to  one  of  the 
venire  in  such  an  action,  that  he  was  one 
of  the  jury  that  found  the  first  inquisition. 
And  the  opinion  that  a  dam,  which  (it  was 
supposed)  would  not  cause  any  land  to  be 
overflowed,  would  not  cause  any  annoyance 
to  the  health  of  the  neighbourhood,  did  not 
Interfere  at  all  with  the  exercise  of  an  un- 
biased judgment  as  to  the  effect  of  a  mill 
pond  which  (it  was  ascertained)  would 
overflow  many  acres. 

The  judgment  of  the  circuit  superior 
court  has  been  vindicated  by  the  counsel 
for  the  defendant  in  error  on  another 
ground :  that,  as  Hunter  had,  by  the  leave 
of  court  to  erect  his  mills  and  mill  dam 
granted  upon  the  first  inquisition,  title 
to  erect  his  dam  at  the  same  place, 
243  *it  was  improper,  or  at  least  supere- 
rogatory. i:o  sue  out  another  writ  of 
ad  quod  damnum.  If  it  were  open  to  the 
defendant  to  occupy   such    ground,  it  is  not 

Serceived,  that  it  would  be  an  adequate 
oundation  of  the  judgment  quashing  the 
second  inquisition.  But  I  tblnlc  it  mani- 
fest that  he  cannot  do  so.  He  denied  the 
validity  of  Hunter's  title  to  raise  a  dam 
twenty-four  or  even  twenty-two  feet  high, 
or  any  dam  that  would  overflow  bis  land; 
and  his  objection  to  the  title  was  so  far 
judicially  sustained,  as  to  procure  for  him 
an  order  from  the  judge  of  the  circuit  su- 
perior court,  that  the  dam  should  be  so 
reduced  as  that  it  should  no  longer  cause 
the  land  of  Matthews  to  be  overflowed,  and 
that,  unless  it  was  so  reduced  by  Hunter,  he 
should  be  restrained  from  using  the  water 
to  work  his  mills;  ^nd  the  sheriff  was 
charged  to  enforce  the  restraint.  It  was 
when  that  order  was  in  full  force,  and  (it 
is  fairly  to  be  presumed)  after  the  dam  had 
been  accordingly  reduced  much  below 
twenty-two  feet,  that  the  application  was 
made  by  Hunter  for  the  new  writ  of  ad 
quod  damnum;  the  applicant  contemplating 
the  erection  of  a  dam  twenty-two  feet  high. 
Submission  to  the  order  of  the  circuit  su- 
perior court  would  reduce  the  dam  below 
twenty-two  feet;  and  the  application  for 
the  new  writ  implied  that  there  had  been 
such  submission  to  that  order.  Matthews 
denied  that  Hunter  had  title  to  a  dam 
twenty-two  feet  high  ;  Hunter's  application 
for  the  new  writ  proceeded  on  the  conces- 
sion that  Matthews  was  right  in  his  denial 
of  Hunter's  title  to  erect  such  a  dam;  and 
Matthews  cannot  turn    round,    and   object. 
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that  Hunter  already  has  title,  and  so 
secoad  application  is  aapererogatory.  The 
statute  authorizes  a  new  writ  of  ad  quod 
damnum  when  the  mill  owner  wishes  to 
raise  his  dam;  and  the  difference  is  merely 
verbal,  between  an  application  to  raise  a 
dam  twenty-two  feet  high,  without  notice 
of  an  existing  privilege  to  have  a  dam 
part  of  that  height,  and  an  application  tc 
raise  a  dam  to  the  height  of   twenty' 

244  two  "feet,  by  an  addition  of  four  feet 
upon    an    existing    dam   of   eightt 

feet  height.  That  the  applicant  is  already 
entitled  in  part  to  the  privilege  he  seeks, 
cannot  place  him  in  a  worse  sitaatlon  than 
he  would  be  without  such  title. 

Upon  the  whole,  my  opinion  is,  that  the 
judgment  of  the  circuit  superior  cour 
radically  erroneous.  There  was  error  also 
in  that  of  the  county  court,  in  declaring 
that  on  payment  of  the  damages  assessed  to 
Matthews,  Hunter  should  "be  seised  in  fee 
simple  of  the  land  condemned,"  The  cir- 
cuit superior  court  should  have  corrected 
that  error,  and  entered  judgment,  that 
Hunter  should  have  leave  to  erect  his  mills 
and  mill  dam  pursuant  to  the  inquisition, 
if  there  were  no  other  objections  to  such 
leave  than  those  which  now  appear  on  the 
record.  Bnt  it  appears  that  the  question 
presented  by  the  objection  to  the  inquisi- 
tion, which  in  the  opinion  of  the  circuit 
superior  court  warranted  the  quashing  of 
it,  was  in  its  nature  preliminary  to  the  in- 
troduction of  evidence  upon  the  merits,  and 
the  decision  of  that  point  in  Matthews's 
favour  precluded  the  introduction  of  evi- 
dence, and,  consequently,  there  was  no  de- 
cision of  the  circuit  superior  court  on  the 
merits.  Therefore,  it  my  opinion  were  to 
prevail,  this  court  ought  not  to  give  final 
judgment  in  the  case,  but  should  reverse  the 
judgment  of  the  circuit  superior  court,  and 
remand  the  cause  to  that  court,  for  a  hear- 
ing there  on  the  merits,  with  directions, 
that  if  npon  the  merits  it  should  appear 
proper  to  grant  Hunter  leave  to  raise  his 
dam  twenty-two  feet,  then  so  much  of 
the  judgment  of  thecounty  court  as  granted 
him  such  leave  on  paying  the  damages 
assessed  to  Matthews  should  be  aSirmed, 
but  so  much  of  it  as  declared,  as  a  conse- 
quence of  the  leave  granted,  that  the  land 
condemned  should  be  vested  in  Hunter  in 
fee  simple,  should  be  reversed. 

In  conclusion,  I  shall  remark,    that    if    it 
were  conceded,  that  the  circuit  supe- 

245  rior  court  was  right  in  quashing  *the 
inquisition   for    the   cause    assigned, 

still  its  judgment  is  wrong,  and  ought  to 
be  reversed,  because  it  did  not  provide  for 
another  writ  of  ad  quod  damnum,  and  for 
that  purpose  remand  the  case  to  the  county 
court  for  such  new  writ,  should  Hunter 
think  proper  to  ask  one.  By  the  judgment, 
the  case  is  brought  to  an  abrupt  and  final 
end,  for  the  supposed  error  in  executing 
the  writ  of  ad  quod  damnum ;  and  this  I 
think  is  clearly  wrong. 

CABELL,  J.,  concurred  in  the  opinion 
of  Judge  Stanard,  and  BROOKE,  J.,  in  that 
of  Judge  Allen. 

TUCKER,  P.  I  am  of  opinion,  that  the 
objection  to  the  jurors  who  served  upon  the 
inquisition  of  March  1838  was  a  valid  one, 
and  taken  in  due  time.     The  objection  was. 


that  two  of  the  jurors  had  been  sworn  upon 
a  former  inquest,  and  found  an  inquisition, 
in  relation  to  the  same  identical  matter, 
and  that  they  had  therefore  prejudged  the 
case.  The  fact  is  undeniable;  and  the 
naked  question  is  presented,  whether  a 
juror,  who  has  already  on  a  former  trial 
made  op  and  delivered  his  opinion  npon  a 
matter  or  matters  in  issue,  is  a  competent 
juror  to  be  sworn  upon  a  new  jury  to  try 
and  decide  the  same  matter?  The  negative 
of  the  proposition  is  not  only  obvious 
upon  reason  and  principle,  but  it  is  sus- 
tained by  all  authority.  I  will  take  that 
which,  though  laid  down  in  an  elementary 
treatise.  I  regard  as  entitled  to  the  highest 
estimation.  Challenges  (says  sir  W.  Black' 
^tone,  3  Comm.  363,)  "may  be  propter 
aflectum  for  suspicion  of  bias  or  partial- 
ity, This  may  be  either  a  principal  chal- 
lenge, or  to  the  favour.  A  principal  chal- 
lenge is  such,  when  the  cause  assigned 
carries  with  it,  prima  facie,  evident  marks 
of  suspicion  of  malice  or  favour;  as  that 
a  juror  is  of  kin  to  either  party  within  the 
ninth  degree;  that  he  has  been  an  arbitra- 
tor  on  either  side;  that  he  has  an  interest 
in      the      cause— that      he      has     formerly 

been  a  juror  in  the  same  cause,  Ac. 
246      *A1I   these    are    principal    causes    of 

challenge,  which,  if  true,  cannot  be 
overruled,  for  jurors  must  be  omni  excep- 
tione  majores.''  Here,  then,  the  question 
of  competency  is  at  once  decided  against 
a  juror  who  has  formerly  been  a  juror  in 
the  same  cause.  This  objection  must,  of 
course,,  in  some  shape  or  other,  avail  every 
person  who  is  to  be  bound  or  affected  by 
the  juror's  verdict.  In  some  cases,  it  may 
indeed  be  impossible  for  the  party  to  make 
the  challenge  before  the  jurors  are  sworn, 
he  being  no  party  to  the  proceeding  until 
he  is  made  so  by  the  inquisition  itself. 
Where  this  is  the  case,  his  remedy  is  to 
move  to  quash  the  inquisition.  Thus,  in 
the  case  of  a  grand  jury:  a  party  indicted 
is  not  bound  to  object  'o  a  grand  juror  for 
any  disqualification  before  he  is  sworn; 
for  he  is  no  party  to  the  selection  and  con- 
stitution of  the  grand  inquest  of  the 
county.  But  when  he  is  indicted  he  t>ecomes 
a  party,  and  it  is  competent  to  him  to  avail 
himself  of  the  disqualification.  Common- 
wealth V.  Cherry,  2  Virg.  Cases  20,25; 
Same  v.  Carter,  Id.  318.  So  in  the  case  of 
any  other  inquisition  to  which  he  is  not 
a  party.  When  the  verdict  upon  the  inquest 
is  found  and  he  thereby  becomes  a  party,  it 
is  then  competent  to  him  to  avail  himself 
of  any  vital  objection  to  the  jury,  since 
before  he  was  made  a  party,  it  was  not  in 
his  power  to  obtrude  himself  in  the  case. 
These  are,  I  think,  obvious  principles, 
and  require  no  authority  in  support  of 
them.  To  apply  them  to  the  present  case. 
Hunter  moved  for  a  writ  of  ad  qnod  dam- 
num. Two  improper  jurors  were  sworn  of 
the  inquest.  Matthews  was  no  party  to 
the  proceeding.  No  notice  had  ever  been 
given  him,  nor  was  it  required :  for  it  could 
not  be  known,  until  the  inquisition  was 
found,  that  he  was  to  be  affected  by  it. 
He  could  not,  therefore,  object  before  the 
jurors  were  sworn;  and  unless  we  should 
decide,  that  the  omission  to  object  is  con- 
clusive upon    one   who  is  not  a  party  when 
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the  inquest  is  impaneled,  even 
247  though  the  jurors  •were  parties  in 
interest  or  bribed,  ne  mnst  concedt 
that  Matthews  had  a  right  to  make  the  ob- 
jection in  this  case,  at  the  time  he  did 
malce  it.  An  inquisition  has  been  found, 
in  which  certain  idamages  have  been  as- 
sessed to  him,  for  a  certain  estimated 
injury.  By  this  finding  he  is  conclusively 
t>onad,  Dnless  the  inquisition  be  quashed; 
2  Rev.  Code,  ch.  235.  \  9,  p.  228.  However 
inadequate  the  damages  may  be,  he  car 
never  recover  more.  Shall  he  then  be  ab- 
solutely bound  by  a  verdict,  forever  con- 
cluding his  interest,  even  though  it  should 
appear,  that  the  whole  jury  had  been  bribed, 
or  were  the  sons  and  near  connexions  of 
his  adversary?    I  cannot  think  so. 

I  am  therefore  of  opinion,  that  the  objec- 
tion was  a  valid  one,  and  that  it  was  taken 
in  good  time ;  and  that  the  judgment  of  the 
circuit  superior  court  should  be  affirmed, 
with  this  modification,  that  the  cause  be 
remanded  to  the  county  court  for  further 
proceedings  to  be  there  had. 

Judgment  afRrmed,  and  costs  adjudged  to 
the  defendant  in  error;  and  ordered,  that 
the  cause  be  remanded  to  the  circuit  supe- 
rior court,  and  from  thence  to  the  connty 
court,  with  directions  to  that  court,  to 
award  Hunter  a  new  writ  of  ad  quod  dam- 
num, if  he  shall  apply  for  the  same. 


248      *Cocke's  Ex'or  &  Others  v.  Philips. 

April.  lUI,  RIctunDnd. 
Wldow-Rwindatlon  ol  Haibamra  WIU-C«Mtnw- 
tlna  al  SUtBtes.'-A  married  man  dies  poHseased 
of  personal  eataLe,  leavlae  a  will  irbereln  lie  be- 
qneatlis  bis  wbole  estate  to  bis  nepbewa  and 
DieceH.  aod  makes  no  provlslou  for  or  menllou  of 
bis  wife:  Help,  apon  tbe  conKU-nctlon  of  the 
statute  I  Rev.  Code,  eh,  1«,  (  W,  !9,  Ibat.  In  order  , 
to  entitle  bereelf  to  a  disirlbuflve  sbare  of  her 
bDabaDd'spemoDal  estate,  the  widow  must  declare 
ber  dlHsatls faction  wttb  the  will  and  renouDce  all 
beneflt  under  ibe  same,  wlitalD  tbe  time  aud  la 
the  manner  prescribed  by  tbe  statute ;  dlssen- 
tlenie  Bmookk  and  Stamard,  J. 
Dvwcr— EstMes  In  Ex pectaocy.t— Husband  dies  enti- 
tled to  a  remainder  In  fee  of  real  estate,  expectant 
on  an  estate  of  freehold  therein  ;  bis  widow  Is  not 
entitled  to  dower  of  tbe  land  when  the  remainder 
falls  In, 

Joseph  Cocke  being  entitled  to  the  re- 
mainder In  fee  in  141  acres  of  land  in  Han- 
over, and  to  the  remainder  likewise  in 
threq  slaves,  expectant  on  a  life  estate 
therein  then  held  by  his  mother,  by  deed 
of  trnst,  in  his  lifetime,  conveyed  his  re- 
mainder in  both  the  land  and  slaves  to 
Philip  Winston,  upon  trust  to  secure  a  debt 
of  318  dollars  with  interest  to  William 
Cocke;  and  being  thus  entitled  to  the 
equity  of  redemption  of  the  remainder  of 
the  land  and  slaves,  and  some  personal 
chattels  in  possession,  of  trivial  value,  he 
died  in  1823.     He  left  no  children    or  other 


•Widow- 

•.  Will 

-StatutM. 

—As  to  wben  and  bow  tbe  wldo 

re  QO  once 

under  ber  buBband's  ■. 

I8n.ch.lll 

sec,  :SM>;  W.  Va.  Code, 

ch.  78, 

issue.  He  was,  however,  a  married  man  ; 
but  his  wife  had  separated  from  him  many 
yeacs  before  his  death,  and  was  then  still 
living  apart  from  him  ;  though,  it  seemed, 
the  separation  was  imputable  to  his  own 
misconduct,  not  to  any  fault  of  hers.  He 
left  a  will,  la  which  he  made  no  provision 
whatever  for  his  wife ;  but,  after  charging 
his  whole  estate  with  his  debts,  be  devised 
and  bequeathed  the  same,  subject  thereto, 
to  his  nephews  and  nieces,  thirteen  in 
nnmber.  And  Joseph  Wingfield,  an  execu- 
tor named  in    the    will,    took  upon  himself 

the  trust. 
249  *In  1824,  after  Cocke's  death,  but 
before  the  death  of  his  mother  the 
tenant  for  life,  his  remainder  in  the  141 
acres  of  land  was  sold  by  Winston,  the 
trustee,  under  the  deed  of  trust  to  secure  the 
debt  of  318  dollars  to  William  Cocke,  upon 
the  requisition  of  the  creditor's  administra- 
tor, who  himself  became  the  purchaser  at 
the  sale.  The  purchase  money  exceeded 
the  debt ;  the  bond  for  which  was  taken 
in  by  the  trustee,  but  a  large  balance  of 
the  purchase  money  remained  unpaid. 

Cocke's  mother,  the  tenant  for  life,  died 
in  1827,  and  upon  her  death,  the  three  slaves 
came  to  the  possession  of  his  executor 
Wingfield. 

Cocke's  widow  married  Thomas  Philips, 
whom  she  also  survived.  She  never  made 
any  renunciation  of  her  first  husband's 
'ill;  and  never  during  her  first  widowhood, 
r  during  the  life  of  her  second  husband, 
set  up  a  claim  to  any  provision  out  of  her 
first  husband's  estate,  real  or  personal. 

But  in  183S,  after  the  death  of  Philips, 
she  exhibited  a  bill  in  chancery  In  the  cir- 
cuit superior  court  of  Hanover,  against 
Wingfield  the  executor  of  her  first  husband 
Cocke,  his  devisees  and  legatees,  Winston 
the  trustee,  and  the  purchaser  of  the  141 
acres  of  land  under  the  deed  of  trust; 
wherein  she  claimed  dower  of  that  land, 
and  the  share  allowed  her  by  law  of 
Cocke's  personal  estate;  and  prayed  an 
account  of  Wingfield's  administration, 
and  a  decree  for  her  4!ower  of  the  land, 
and  for  her  distributive  share  of  the  per- 
sonal estate. 

The  defendants,  in  their  answers,  admit- 
ting that  the  plaintiff  was  the  relict  of 
Cocke,  denied,  nevertheless,  that  she  had 
any  claim  to  dower  of  the  land,  her  hus- 
band never  having  been  seized  of  any 
estate  in  possession  therein  during  the 
coverture,  but  only  entitled  to  an  estate  Jn 
remainder;  and  as  she  had  never  renounced 
hia  win,  they  also  denied,  that  she  had  any 
right  to  a  distributive  share  of  his  personal 
estate;  or,  if  she  ever  had  a  just  claim 
thereto,  they  insisted  that  she  ought 
iO      *not,  after  such   a  lapse    of   time,    to 

be  allowed  now  to  assert  it. 
The  court  directed  Wingfield  to  render  an 
account  of  his  administration  of  Cocke's 
estate  before  a  commissioner;  and  the  ac- 
count was  accordingly  stated  and  reported ; 
by  which  it  appeared  that  there  was  a 
balance  in  the  executor's  hands,  of  1477 
dollars,  principal  and  interest,  of  which 
all  but  113  dollars  arose  from  the  hires  of 
tbe  three  Blaves,'accrued  since  1827;  and 
that  only  two  of  the  slaves  were  now 
living. 


12  LEIQH  VIBCIMIA  RSPORT3,  Anhotatbd. 

It  further  appeared,  by  evidence,  that  of 
the  purchase  money  of  the  land  sold  under 
the  deed  of  trust,  after  paying  the  debt  of 
313  dollars  with  interest  to  William  Cocke 
for  which  it  naa  mortgaged,  there  remained 
still  due  from  the  purchaser,  a  balance  of 
909  dollars,  principal  and  interest. 

Upon  the  hearing,  theconrt  declared,  that 
the  plaintiff  was  entitled  to  one  third  of 
the  slaves  of  her  first  husband  Cocke's 
estate,  to  be  held  for  her  life,  and  to  one- 
half  of  his  other  personal  estate  in  absolute 
property;  and  decreed,  in  part,  that  Wing- 
field  the  executor  should  pay  her  one  half 
of  the  balance  reported  to  be  in  his  hands ; 
but  as  to  the  two  slaves  which  now  re- 
mained, as  they  were  not  divisible  in  kind, 
the  court,  for  the  present,  made  no  decree 
as  to  them.  And  the  court  ordered,  that 
the  purchaser  of  the  land  should  deposit 
the  909  dollars,  the  balance  of  the  purchase 
money  thereof  yet  due  from  him,  in  the 
bank  of  Virginia,  subject  to  future  order; 
and,  in  case  he  should  fail  to  deposit  the 
same  within  sixty  days  from  the  date  of 
the  decree,  that  the  land  should  be  sold  by 
a  commissioner  appointed  for  the  purpose, 
and  the  proceeds  be  brought  into  court.* 
251  •Upon  the  petition   of    the    defend- 

ants, Wingfield  the  executor,  and 
the  devisees  and  legatees,  of  Cocke,  this 
court   allowed    them    an    appeal  from  the 

The  cause  was  argned  here,  by  Lyons  for 
the  appellants,  and  R.  T.  Daniel  for  the 
appellee,  upon  several  objections  taken  by 
the  former  to  the  principles  and  the  details 
of  the  decree;  but  the  court  considered  only 
two  of  them,  viz.  That  the  widow  was 
not  dowable  of  the  land,  because  her  hus- 
band was  never  seized  thereof,  but  was 
only  entitled  to  a  remainder  expectant  on 
a  freehold  estate;  and  that,  as  she  had  not 
renounced  her  husband's  will,  within  the 
year  after  his  death,  she  wss  not,  upon 
the  true    construction    of   the   statute,!  en- 
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It  win  be  obEierTed.  that  while  the  decree  de- 
clared the  plalctineutltled  to  auly  one  third  of  tier 
busbaud'8  fl»ve  property  for  her  life.  It  save  ber 
one  half  of  the  proata  thereof,  accruefl  since  hla 
death.  In  absolute  property  :  and  that  the  debt  due 
to  William  Cocke  was  treated  as  a  cbarce  upoa  the 
land  morlrased  for  It.  Instead  of  be  I  us  cbarsed 
upon  tbe  personal  estate  In  exonerailon  of  ibe 
real.— Note  In  Orlalnal  Edition. 

tThe  statnte  of  wilts,  ictestacy  and  dlstrlbnclona, 
1  Hev.  Code.  ch.  104,  »  26,  29,  p.  881-2,  the  peculiar  pro- 
vlsloDB  of  which  must  be  borne  In  mind,  in  order  to 
understand  the  point,  and  the  opinions  of  the 
judrcH  upon  it. 

{20,  "Wbeuany  widow  shall  not  be  satisfied  with 
tbe  prOTlsloD  made  for  her  by  the  will  of  her  bus, 
band,  she  may  within  oue  year  from  tbe  time  of 
his  dealb"  (iu  manner  prescribed  by  the  icacnte) 
"declare,  Ibat  sbe  will  not  take  or  accept  the  pro- 
Tlsionmadeforherby  such  win  or  any  part  thereof, 
and  renounce  all  beueflt  which  she  mi^bt  claim  by 
the  same  will :  and  thereupon,  Bucb  widow  shall  t>e 
entitled  to  one  third  of  tbe  slaves  whereof  her  hus- 
band died  possessed,  which  she  shall  hold  during 
her  life,  and  at  Ler  death,  they  shall  go  to  snch 
person  or  persons,  Co  wbom  they  wonld  have  ffone 
if  such  declaration  had  not  "been  made  ;  and  sbe 
shall  moreoTer  be  enUUed  to  such  share  of  bis 
other  personal  estate,  as  if  he  baddled 


titled  to  any  distributive  share  of  the  per- 
sonal estate. 

ALLEN,  J.    The  testator  Joseph  Cocke 
made  no  provision  by  his  will  for  his  wife; 
she  never  renounced  the  will ;  and  the  ques- 
tion   arises,     whether,      under    these 

252  circumstances,  *she  is  entitled  to  any 
portion  of    his  personal  estate? 

The  phraseology  of  the  statute  is  ambig- 
uous; and  I  was  at  one  time  inclined  to 
think,  that  no  rentinciation  was  neces- 
sary, where  the  will  is  silent  as  to  the 
widow.  If  "the  widow  shall  not  be  satis- 
fied with  the  provision  made  for  her  by 
the  will  of  ber  husband,"  she  is  to  declare 
she  will  not  take  or  accept  it,  "and  re- 
nounce all  benefit  she  might  claim"  under 
the  will.  It  would,  at  first  view,  seem  to 
be  a  useless  act,  to  refuse  that  which  had 
not  been  given,  to  renounce  a  benefit 
where  none  was  conferred.  But,  upon  the 
supposition  that  no  renunciation  would  t>e 
necessary  in  case  the  will  contains  no  pro- 
vision for  the  widow,  the  question  still 
presents  itself,  to  what  would  she  be  enti- 
tled? It  is  not  a  case  of  intestacy ;  the 
deceased  has  made  a  will  disposing  of  tbe 
whole  of  his  estate.  Where  a  _will  Is  made, 
and  the  widow  renounces,  she  is  entitled 
to  but  a  third  of  the  slaves  for  life ;  but  in 
case  of  intestacy,  if  the  deceased  leaves  no 
child,  the  widow  is  entitled  to  a  moiety- 
How  would  she  take,  where  the  will  makes 
no  provision  for  her?  the  moiety,  as  in 
case  of  intestacy?  or  the  third,  aa  in  case 
of  renunciation?  If  a  moiety,  as  in  case 
of  intestacy,  it  would  defeat  the  statute, 
which,  in  case  the  husband  has  made  a 
will,  intended,  if  the  widow  does  not  take 
under  it,  to  give  her  one  third  only  of  the 
slaves,  whether  the  husband  left  a  child 
or  not;  and  if  she  takes  a  third,  then  she 
must  take  under  the  statute,  and  must  be 
bound  by  its  provisions,  which  look  to  the 
case  of  renunciation  alone,  and  declare 
that  ' '  thereupon,  she  shall  be  en- 
titled"     Ac-      recognizing     but    two 

253  'modes    of    providing    for    her,     that 
prescribed    by   the    will,     and     that 

which  is  to  take  place  on  her  renunciation. 
There  seems  to  have  been  some  contra- 
riety of  opinion,  as  to  the  extent  of  the  hus- 
band's power  of  disposing  of  his  personalty 
at  common  law.  According  to  Blackstone 
(2  Comm.  492,)  by  the  ancient  common 
law,  a  man's  goods  were  to  be  divided 
into  three  equal  parts;  of  which  one  went 
to  his  heirs  or   lineal   descendants,  another 


bold  as 

maUng  a  declaration  within  the  time  aforesaid, 
aball  have  no  more  of  ber  husband's  slaves  and 
personal  estate  than  is  slven  her  by  bis  will." 

I  ZB.  "Wben  any  person  sball  die  Intestate  as  to 
bis  soods  and  chattels,  or  any  part  thereof,  after 
funeral  debu  and  Just  expenses  paid.  If  tbere  be 
□0  cbild.  one  moiety,  or  if  there  be  a  child  or  chil- 
dren, oue  third,  of  the  anrplua  shall  go  to  tbe  wife. 
but  sbe  shall  have  no  more  than  the  use  for  life  of 
such  slaves  as  sball  be  in  her  share."  &c. 

Thus,  if  the  husband  die  testate,  vbeCber  be  leave 
children  or  not.  tbe  widow,  ou  renouDciaB  the  will. 
Is  entitled  to  only  a  tbirdof  tbe  husband's  slave 
proi)erty  for  life;  but  if  tbe  husband  die  intestate 
leaviDE'  no  cbildrea,  sbe  Is  entitled  to  half  ol  bis 
slaves  for  life.— Mote  In  OHslnal  GdlUon. 
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to  bis  wife,  and  the  third  was  at  his  own 
disposal.  And  this  he  seems  to  think  con- 
tinued to  be  the  Ian,  as  late  as  the  reign 
of  Charles  I.  If  this  were  so,  it  was  the 
^w  in  force  at  the  settlement  of  Virg-inia, 
and  it  might  be  argned  was  the  cominoii  law 
brought  over  by  the  colonists.  "This  law" 
(BlachstODe  sajrs)  "is  at  present  altered  by 
imperceptible  degrees,  and  the  deceased 
may  now  by  will  bequeath  the  whole  of  his 
goods  and  chattels,  though  we  cannot  trace 
out  when  first  this  alteration  begun."  But 
Sir  Edward  Coke  (Harg.  Co.  I^ltt.  176  b., 
note  6.)  considers,  that  this  was  never  the 
general  law,  but  only  obtained  in  particular 
places  by  special  custom.  The  correctness 
of  this  opinion  is  controverted  by  Black- 
stoue;  but  in  a  note  in  1  Wms.  on  Ex'ors 
2,  it  is  said,  the  learned  discussion  of  Mr. 
Somner  on  this  subject,  which  tends  to 
confirm  the  correctness  of  Coke's  opinion, 
seemed  to  have  escaped  the  notice  of 
Blackstone.  The  question  was  discussed 
in  Lightfoot's  ex'ors  v.  Colgin  &  ui.,  5 
Munf.  66,  where  Judge  Brooke,  after  ad- 
verting to  the  difference  between  Coke  and 
Blackstone,  proceeds  to  shew,  that  when 
the  legislature  of  Virginia  first  took  up 
the  subject,  the  common  law  was  under- 
stood to  be  as  laid  down  by  Coke :  that,  at 
that  day,  Coke  upon  Littleton  and  the  In- 
stitutes were  the  oracle  of  the  law  in  this 
country,  and  the  text  books  of  lawyers  and 
legislatures;  that  the  law,  as  laid  down  by 
Coke,  was  in  the  mind  of  the  legislature, 
when  the  acts  of  1673  and  1705  were  passed; 
and    that    those     statutes    were     intended 

to  restrain  the  husband,  in  the 
254      "exercise  of  a.    preexisting    right    to 

dispose  of  his  whole  estate  by  will. 
If  this  view  of  Judge  Brooke  was  correct 
(and  it  strikes  me  as  being  so),  the  hus- 
band, by  the  common  taw  as  understood  in 
Virginia,  conld  dispose  of  the  whole  of 
his  personal  property,  as  he  still  may  in 
England,  without  making  any  provision 
for  bis  wife:  and  we  must  look  to  our  stat- 
utes, to  ascertain  what  limitations  have 
been  imposed  upon  this  general  power,  and 
what   remedy    has    been    provided    for    the 

The  statnte  of  1673,  2  Hen.  Stat,  at  large 
303,  was  the  first.  It  makes  provision  for 
the  wife  in  case  of  intestacy;  and  then 
proceeds,  "and  in  case  the  husband  make  a 
will,  that  he  hath  it  in  his  power  to  devise 
more  to  his  wife  than  what  is  above  deter- 
mined, but  not  less."  This  statute  pro- 
vided no  mode  by  which  the  widow  was  to 
assert  her  claim. 

In  1705.  another  statute  was  passed,  3 
Hen.  Stat,  at  large  373.  The  fourth  sec- 
tion provided,  that  when  any  person  dies 
testate,  leaving  no  more  than  two  children, 
one  third  part  of  his  estate,  at  least, 
should  be  given  to  his  wife;  if  more  than 
two  children,  she  should  have  at  least  a 
child's  part;  and  if  there  were  no  children, 
not  less  than  a  moiety:  and  if  any  person 
should  leave  a  will,  wherein  a  lesser  part 
of  his  estate  should  be  given  to  the  wife 
than  was  directed  therein,  snch  will,  as  to 
so  much  thereof  as  related  to  the  wife, 
upon  her  petition  to  the  court  where  the 
■ame  should  be  proved,  should  be  declared 
null  and  void ;  and  thereupon  she  should  be 
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such  part 


empowered  to  aue  for  and 
of  her  deceased  husband's  estate, 
therein  before  directed  to  be  given  to  her. 
This  statute  is  silent  as  to  the  case  where 
no  provision  has  been  made  for  the  wife. 
What,  in  such  case,  under  that  statute, 
would  have  been  her  condition?  The 
phrase  leaser  part  would  seem  to  imply, 
that  the  legislature  only  intended  to  pro- 
vide for  the  case,  where  something,  but 
less  than  she  was  entitled  to,  had  been 
given.     The  literal    meaning   of   the 

255  'phrase  would  require  that  construc- 
tion as  strongly,  as  the  exinting  stat- 
ute would  seem  to  require  that  the  will 
should  contain  some  provision  which  the 
widow  was  to  renounce.  But  if  we  adopt 
that  construction,  we  must  come  to  the 
conclusion,  that  the  legislature  intended 
to  give  her  a  remedv,  where  the  will  made 
some  provision  for  her,  but  left  her  as  at 
common  law,  when  nothing  was  given. 
The  common  law  (as  then  understood) 
authorised  the  husband  to  dispose  of  the 
whole  estate.  She  would,  therefore,  by 
this  construction,  be  in  a  worse  condition 
when  the  will  gave  her  nothing,  than  when 
it  gave  her  something,  but  less  than  what 
she  had  a  right  to.  The  statute  shews  an 
intention  to  alter  the  then  existing  law; 
to  limit  the  authority  of  the  husband,  and 
afford  a  remedy  to  the  widow.  To  effec- 
tuate that  intention,  the  phrase  used  (lesser 
part)  must  be  construed  to  extend  to  and 
include*,  not  only  the  case  of  a  partial, 
though  an  inadequate,  provision,  but  the 
case  also  of  a  total  omission  to  give  any 
thing.  If  the  last  case  was  embraced  in 
the  scope  of  the  statute,  a  petition  to  the 
court  was  the  proper  remedy,  to  declare  the 
will  Jinll  and  void  as  related  to  her.  The 
fifth  section  of  the  statute  seems  to  confirm 
this  view;  it  provided  that  if  the  wife 
should  die  before  -distribution,  her  repre- 
sentatives should  be  empowered  to  sue  for 
and  recover  so  much  of  the  estate  as  shall 
be  given  her  by  the  will,  and  no  more. 
This  excludes  the  Idea  that  she  bad  any 
rights  other  than  those  given  by  the  will, 
or  conferred  upon  her  by  the  statute,  or 
setting  aside  the  will  by  petition.  If  any 
such  right,  other  than  that  under  the 
will,  or  acquired  by  renunciation,  existed, 
it  must  have  vested  at  her  husband's  death, 
and  would  therefore  have  passed  to  her 
representatives,  though  she  died  before 
distribution:  but  the  statute  limited  the 
recovery  of  her  representatives,  when  she 
died    before  distribution,    to  the  property 

given  by  the    will,  and  no  more. 

256  'Another  difficulty    would    occur.  If 
she   took  In    any   other    way   than  by 

renunciation:  what  would  have  been  the 
extent  of  her  claim?  We  have  seen,  that 
she  was  entitled  to  a  third  of  the  slaves  in 
the  case  of  a  will  when  she  renounced, 
whether  the  husband  left  a  child  or  not; 
but  in  the  case  of  intestacy,  there  being 
no  child,  she  was  entitled  to  a  moiety: 
which  rule  would  govern,  where  the  will 
was  silent,  and  she  did  not  renounce?  So, 
in  regard  to  the  other  persona]  estate;  by 
the  common  law,  according  to  Blackstone, 
and  supposing  it  to  have  been  in  force  in 
Virginia,  she  took  a  third  if  a  child,  but  a 
moiety    if    no   child,    was  left.     Under  the 
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aUtute  of  1705,  she  was  entitled  to  a  cliild'i 

part  only,  where  there  were   more  than  twc 

children. 

All  these  difficulties  &re  obviated  by  hold- 
iDK,  that  in  the  case  of  testacy,  there  arc 
but  two  claosea  of  cUims  provided  for,  the 
claim  uDder  the  will,  and  the  claim  by 
renuar.iation.  I  therefore  think  that  not- 
withstanding the  use  of  the  word  lesser  in 
the  statute  of  1705,  the  legislature  intended 
to  apply  the  law  to  the  case  where  nothing- 
was  given,  as  well  as  to  the  case  where 
less  was  bequeathed  than  she  was  entitled 
to;  and  that  it  was  incumbent  on  the  widow 
in  both  cases  to  petition,  and  have  the  will 
declared  null  and  void  as  to  her,  before  she 
could  be  let  into  any  thing. 

Doubts  arising  whether  the  statute  of 
1705  had  any  relation  to  the  disposition  of 
slaves,  and  what  right  the  widow  had  in 
the  slave  property  of  her  husband,  in  case 
of  his  dying  testate,  the  statnte  of  1727,  ch. 
11,  i  21,  4  Hen.  Stat,  at  large,  228,  pro- 
vided, that  when  a  widow  was  not  satisfied 
with  the  provision  made  by  her  hnst)and's 
will,  she  might,  within  nine  months  after 
his  death,  renounce,  and  she  should  there- 
upon be  entitled  to  one  third  of  his  slaves 
for  life,  and  moreover  to  such  share  of  his 
personal  estate,'  as  by  the  said  act  (the 
statute  of  1705)  was  directed.     This  statute 

257  the  doubts  as  to  slaves  and  *to  define 
the  widow's  interest;  and  2.  to  fur- 
nish her  a  more  convenient  remedy;  her 
renunciation  in  court  or  by  deed,  being 
substituted  to  the  petition  and  judgment  of 
the  court  declaring  the  will  null  and  void 
as  related  to  her.  This  statute  did  not  op- 
erate upon  her  rights  as  to  the  personal 
property  generally;  they  remained  as  de- 
fined by  the  statnte  of  1705.  And  if  I  am 
correct  in  supposing  that,  under  that  stat- 
ute, a  petition  to  declare  the  will  null  and 
void  was  necessary,  whether  it  gave  her 
less  than  she  was  entitled  to,  or  nothing,  the 
renunciation,  substituted  for  the  petition, 
by  the  statnte  of  1727,  was  equally  neces- 
sary in  both  cases. 

The  statute  of  1727  has  been  incorporated 
in  the  subsequent  revisals,  and,  with  very 
alight  alterations,  is  the  law  as  it  now 
stands  in  the  code. 

It  seems  to  met  therefore,  that  as  the 
widow  made  no  renunciation,  she  caii 
claim  no  part  of  the  slaves  or  personal 
estate.  This  construction  of  the  statute 
will  be  attended  with  the  least  inconven- 
ience. A  widow,  for  family  considerations, 
may  choose  to  acquiesce  in  such  a  disposi- 
tion of  her  husband's  estate:  it  may  have 
been  made  with  her  concurrence;  or  she 
may  be  satisfied  with  her  dower,  or  with 
her  own  separate  estate.  If  it  be  held, 
that  no  renunciation  is  necessary,  where 
the  will  makes  no  provision  for  her.  she,  or 
after  her  death  her  representatives,  may 
come  at  a  distant  day,  and  set  up  her  claim ; 
and  the  executor  who  may  have  delivered 
the  property  to  the  legatees,  and  the  leg- 
atees who  may  have  dealt  with  it  as  their 
own.  may  be  called  to  account.  By  requir- 
ing the  renunciation  within   the   time   pre- 

avoided:    if    it    be  '  not    made   within    the 
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time,  her  claim  la  at  an  end,  and  the  lega- 
tees may  rest  in  security. 

The  widow  has  no  claim  to  dower  of  the 
land  in  which  her  husband  died  entitled 
only  to  an  estate  in  remainder  expectant 
on    his   mother's    life  estate.     To  entitle  a 

widow  to  dower,  the  husband  must 
256      have  been  *seiz«d    in    fact  or  in  law. 

"If  the  husband  makelh  a  lease  for 
life  of  certain  lands  reserving  rent,  and 
he  taketta  wife  and  dieth,  the  wife  shall 
not  be  endowed;  neither  of  the  reversion 
(albeit,  it  is  within  the  word  tenements) 
because  there  was  no  seisin  in  deed  or  in 
law  of  the  freehold ;  nor  of  the  rent,  be- 
cause the  husband  had  but  a  particular 
estate  therein,  and  no  fee  simple."  Co. 
Litt,  32  a.;  D'Arcy  v.  Blake,  2  Scho.  & 
Lef.  387  [  Blow  v.  Uaynard.  2  Leigh  29, 
56. 

BROOKE,  J.  I  concur  with  Judge  Allen 
in  the  opinion,  that  the  widow  is  not  dow- 
able  of  the  real  estate,  in  which  her  hus- 
band, during  his  life  and  at  his  death,  was 
only  entitled  to  the  remainder  in  fee  ex- 
pectant on  a  life  estate.  But  I  difFer  with 
him  on  the  other  point.  It  is  in  my  judg- 
ment quite  clear,  that  the  widow  is  entitled 
to  the  distributive  share  of  the  husband's 
slaves  and  other  personal  estate,  to  which 
she  would  have  been  entitled,  had  he  made 
some  provision  for  her  by  his  will,  and  she 
had  renounced  it.  The  26th  section  of  the 
statute  of  wills  &c.  anthoriaes  the  widow, 
if  not  satisfied  with  the  proviaioa  made 
for  her  by  the  will  of  her  husband,  to  de- 
clare, that  she  will  not  accept  the  provision 
made  for  her  by  the  will,  or  any  part 
thereof,  and  renounce  all  benefit  which 
ahe  might  claim  under  it.  I  cannot  see 
how,  upon  any  fair  construction  of  the 
statute,  she  can  be  required  to  declare  that 
she  will  not  take  the  provision  made  for  her 
by  the  will,  when  the  will  makes  no  provi- 
sion for  her,  and  to  renounce  all  benefit 
under  it,  when  no  benefit  is  conferred;  or 
why,  if  the  widow,  in  this  case,  had 
gratuitously  renounced  the  will,  she  would 
thereby  have  bettered  her  claim  to  the  pro- 
vision, which  our  laws  intended  to  secure 
to  her  out  of  her  husband's  personal  estate, 
in  spite  of  any  testamentary  disposition  he 
might  make  of  it. 
My  opinion  in  Lightfoot's  ex'or  v.  Colgin 

&  ux.  has  been  relied  on,  to  establish 
259      the  proposition,  that,  by  the 'common 

law,  according  to  the  authority  of 
Coke  in  opposition  to  that  of  Blackstone, 
a  husband  bad  an  absolute  right  to  dis- 
pose of  his  whole  personal  estate,  by  deed 
or  by  will,  and  that  neither  his  wife  nor 
his  children  had  any  legal  claim  to  a  rea- 
sonable part,  which  could  defeat  his  dis- 
position: that,  at  any  rate,  the  common 
law  as  laid  down  by  Coke,  was  understood 
to  be  the  true  doctrine  by  our  jurists  when 
the  colonial  legislature  first  acted  on  the 
subject,  and  was  in  the  mind  of  the  legis- 
lature when  it  enacted  the  statute  of  1673 
and  1705.  I  adhere  to  the  opinion  as  to  the 
principle  of  the  common  law,  which  I  in- 
timated in  that  case;  but  I  adhere  also  to 
the  opinion  I  expressed  at  the  same  time, 
as  to  the  intent  and  efFect  of  our  statutes— 
that  they  were  intended  to  restrain  the  hus- 
band   in    the    exercise    of  his  preexisting 
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a  law    right  to  dispose  of  the  whole 
estotc  bj  will. 

The  case  of  Lightfoot's  ez'or  v.  Colgiii 
&  ax.,  and  the  qnestion  it  presented,  were 
widely  difierent  from  the  case  and  the 
point  now  before  ns.  There,  a  married 
man,  by  deeds  absolute  and  irrevocable 
thoug'h  merely  voluntary,  had  settlad  his 
whole  pergonal  eitate  upon  hia  children  by 
a  former  marriag'e,  making  no  provision 
out  of  it  for  his  wife,  with  intent  to  defeat 
the  claims  of  the  wife  to  that  portion  of 
the  estate  to  which  she  would  have  been 
entitled,  if,  without  executing  such  deeds, 
he  had  died  intestate,  or  had  left  a  will 
which  she  might  have  rciiounced.  It  was 
held,  that  the  wife  acquired  not,  by  the 
marriage,  any  right  in  the  personal  estate 
of  her  husband,  that  impaired  hia  absolute 
right  to  dispose  thereof  by  deed  in  his  life- 
time, since  the  statutes  only  restrained  him 
from  cutting  her  ofE  by  will,  from  a  suit- 
able provision  out  of  the  estate  he  should 
be  possessed  of,  that  is,  eatltled  to,  at  his 
death.  It  was  contended,  that  the  deeds 
werea  fraud  upon  the  wife;  that  tfaej  were, 
in  their  nature,  testamentary  instrn- 

260  ments,  a  will    in  "disguise,   in  truth 
a  will.     The   question    was,    whether 

the  deeds  were,  in  effect,  a  will  or  no?  But 
supposing  them  to  be  a  will,  there  was  not 
a  suggestion  in  the  argument  at  the  bar, 
or  in  the  opinions  of  the  court,  that  her 
renunciation  of  such  will  was  necessarj  to 
entitle  her  to  the  provision  allowed  her  in 
such  case  by  1^.  Here,  we  have  the  case 
of  a  husband  dying  entitled  to  personal 
estate,  and  leaving  a  will,  in  which  he  has 
made  no  provision  whatever  for  hia  wife, 
and  bequeathed  the  whole  to  his  nephews 
and  nieces;  and  the  question  is,  whether 
she  was  bound  to  renounce  such  a  will, 
bound  to  declare  that  she  would  not  take 
under  the  will  what  was  not  given  her  by 
it,  in  order  to  entitle  her  to  the  provision 
which  the  law  makes  for  her? 

In  my  opinion,  the  policy,  intent  and 
effect,  of  all  the  several  statutes  on  the 
subject,  from  the  first  to  the  last,  was  to 
restrain  the  husband  from  making  any  dis- 
position of  his  personal  estate  by  will, 
which  should  deprive  the  wife  of  what  the 
law  deemed  a  reasonable  provision  for  her. 
The  statute  of  1673  simply  imposed  such  re- 
straint upon  him.  The  statute  of  1705  again 
simply  imposed  a  like  restraint  upon  the 
husband,  to  dispose  by  will,  of  more  than 
particular  portions  of  hia  personal  estate 
(varied  according  to  the  state  of  his  family) 
to  any  other  person  than  hts  wife;  and 
then  gave  her  a  summary  remedy  by  peti- 
tion to  the  court  of  probat,  to  have  the  will 
declared  void  as  to  her,  in  case  her  hus- 
band thereby  left  her  a  lesser  part  of  his 
estate.  The  remedy  was  provided  for  her, 
only  in  case  the  will  gave  her  a  lesser  part, 
because  she  might  be  content  with  that, 
though  the  law  declared  it  inadequate:  no 
remedy  was  provided  for  her,  where  the 
husband's  will  made  no  provision  for  her, 
because  it  was  not  presumable  she  could  be 
content  without  some  provision;  and,  in 
that  case,  without  applying  to  the  court 
by  petition  to  correct  the  injustice,  she 
was  entitled  to  claim  of  the  executor 

261  '"the  distributive  share    allowed    her 


by  law.  The  statute  of  1727  defined 
the  widow's  rights  in  the  slave  property  her 
husband  died  possessed  of ;  and  instead  of 
putting  her  to  her  petition  to  the  court  of 
probat,  to  avoid  his  will,  where  she  was 
not  satisfied  with  the  provision  thereby 
made  for  her,  this  statute  enabled  her  to 
redress  herself,  by  a  declaration  within 
nine  months,  that  she  would  not  accept  the 
legacy  or  legacies  bequeathed  to  her  by  the 
will,  and  a  renunciation  of  all  benefit 
under  it.  Here  again,  she  was  required  to 
make  such  declaration  and  renunciation, 
only  in  case  the  will  made  some  provision 
for  her,  with  which  it  might  be  presumed 
she  was  satisfied  unless  she  declared  her 
dissatisfaction ;  and  her  declaration  and 
renunciation  was  required  to  be  made 
within  nine  months,  in  order  that  the  hus- 
band's executor  might  know,  within  a  rea- 
sonable time,  whether  he  should,  as  to  her, 
administer  the  estate  according  to  the  will, 
or  according  to  the  statute:  but  no  sucli 
declaration  and  renunciation  of  the  will 
was  required  of  her  when  it  made  no  pro- 
vision at  all  for  her.  The  sUtute  of  178S 
(1  Rev.  Code,  ch.  104,  |  26),  was  dictated 
by  the  same  policy,  and  (with  some  vari- 
ations in  the  details  not  necessary  to  be 
noticed)  provides  for  the  same  case  for 
which  the  former  statutes  provided;  im- 
poses a  like  restraint  upon  the  husband's 
power  of  disposition   of  his  personal  estate 


by 


rill,  I 


o  the 


equate  provision;  and  requires  the  widow's 
renunciation  of  the  wilt,  in  case,  and  only 
in  case,  some  provision  is  made  for  her. 

I  think  the  decree  of  the  circuit  superior 
court  in  this  case  was  right  in  the  princi- 
ple, that  the  widow  was  entitled  io  her  dis- 
tributive share  of  her  husband's  personal 
estate,  though  it  might  require  some  correc- 
tion in  the  details. 

STANARD,  J.,  concurred  in  the  opinion 
of  Brooke,  J.,  and  CABELL,  J.,  concurred 

with  Alien,  J. 
262  "TUCKER,  P.  I  am  of  opinion, 
that  the  decree  is  erroneous  in  all  the 
particulars  complained  of  by  the  appellants: 
but  there  are  fatal  objections,  in  principle, 
to  the  appellee's  claims,  which  render  an 
examination  of  errors  in  the  details  of  the 
decree  unnecessary. 

It  is  objected,  and  properly,  that  the 
widow  had  no  title  to  dower  In  the  land  of 
her  husband,  because  he  had  no  seisin 
whereof  she  could  be  endowed.  He  had 
but  a  remainder  after  a  life  estate,  which 
had  not  fallen  in  at  this  death  ;  and  of  sncb 
an  estate  a  woman  cannot  be  endowed. 

It  is  moreover  objected,  as  to  the  slaves 
and  personal  estate,  that  the  wife  is  not 
entitled  to  distribution  thereof,  as  the 
husband  has  devised  them  all  away,  and 
she  has  never  renounced  the  will  as  required 
by  the  statute.  And  this  is,  I  think,  un- 
deniable. By  the  common  law  (according 
to  the  better  opicion)  the  husband's  power 
of  disposing  of  his  personal  estate  by 
will,  was  unrestricted  by  any  rights  on  the 
part  of  his  wife.  The  restriction  existing 
with  us,  grows  out  of  the  clause  of  the 
statute,  1  Rev.  Code,  ch.  104,  {  26.  A 
widow  must  bring  herself  within  this  stat- 
ute, or  her  husband's  will  and  power  over 
his  estate  are    absolute.     Now,    the   statute 
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prescribcB  the  mode  in  nhich  a  widow  ma; 
renounce  her  husband's  will;  and  proceeds 
to  declare,  that  a  widow  not  making-  her 
renttn elation  accordlDKly,  ''shall  have  no 
more  of  her  husband's  slares  and  personal 
estate  than  are  given  her  by  the  will," 
In  this  case,  nothing  was  given  her. 
Therefore,  she  takes  nothing  under  the 
will.  But  she  has  not  renounced  the  will, 
in  the  manner  prescribed  by  the  statute : 
by  the  terms  of  the  statute,  then,  she 
is  expressly  excluded  from  any  portion 
of  her  husband's  estate.  The  same  con- 
sequence would  follow  even  if  the  stat- 
ute did  not  contain  those  stroni;  negative 
words.  For  as  there  is  no  other  restraint 
upon  the  husband's  power  than  that  created 

by  this  clause,  she  must  bring  herself 
263      within  the  clause  by  renouncing,  "or 

it  cannot  apply  to  the  case.  It  is 
said  indeed,  that  the  clause  does  not  con- 
template the  case  of  a  will  in  which  there 
is  no  provision  whatever  for  the  wife, 
but  applies  only  to  the  case  of  a  partial 
provision.  But  if  this  be  admitted — if  the 
clause  does  not  apply,  then  there  is  no 
limitation  upon  the  husband's  power  of 
disposition.  Under  any  view  of  the  case 
the  widow  is  entitled  to  nothing. 

This  point  has  never  been  settled  by  this 
court;*  but  it  arose  in  the  case  of  Rayan 
V.  Rajan  in  the  chancery  court  of  Win- 
cheater,  in  1824;  and  I  decided  it  according 
to  the  opinion  I  have  now  expressed,  and 
there  was  no  appeal  taken.  The  reasons 
for  the  opinion  then  given,  would  be  found 
in  Tuck.  Comm.  book  2,  ch.  27;  Wills  p. 
391-2;  (Bdi.  of  1831).. 
Decree  reversed,  and  bill  dismissed. 
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Uvea:"  ther  make  the  porcbise  accordlnslr.  the 
nillla  Ac.  are  conveyed  to  tbem  Jointly,  tliey  give 
tbelr  joint  bonds  for  tbe  purcbase  money,  payable 
In  fonr  annual  Inatalmenls,  and  a 


264         •Wheatley'*  Heirs  v.  Calhoun. 

April.  lUl.  RlcbmoDd. 

[B7  Am;  Dec.  «m.1 
Partner! hlp-PDrcluae  oIRe^  BMslet-Dowcr  RIsht 
olPartHr'a  Wltc— By  articles  becneen  C.  andW. 
Ihey  asree  lo  loin  In  pnrcbase  of  mills  and  JOO 
acres  of  laud  adlolnlns.  and  that  In  case  Che 
porcbase  sball  be  effected.  C.  shall  keep  the 
millB  at  a  salary  to  t>e  paid  oat  of  the  loint  con- 
cern, and  that  "tbe  Improve  men  cs.  prlvilcEes. 
expenses  and  profits,  shall  In  all  respects  be 
equal  to  both  parties  and  their  lecal  represenu- 


The  point  can  hardly  be  resarded  assetUednow: 

the  Jadee  of  tbe  circall  superior  conrc  and  two 
ludges  of  this  court  being  of  one  opinion,  and  three 
ladees  of  this  court  of  the  other.— Note  by  Reporter. 
—Note  In  Original  Edition. 

tPartnanlilp— Resl  Estate— Isimateri*!  In  Wbiwe 
NSBM  LessI  rith  Stuids.— As  a  eeneral  rule,  real 
estate  purchased  with  partnership  funds,  for 
partnership  purposes,  and  appropriated  to  those 
purposes,  becomes  partnersblp  property;  and  It 
matters  not.  In  equity,  In  whose  name  tbe  property 
may  stand,  osowner  of  the  leeal  title;  the  party  In 
whose  name  It  stands  being  created  as  a  trtiHtee  of 
the  partnersblp,  and  accoan table  accordingly. 
In  sapport  of  this  proposition,  see  tbe  principal  case 
cited  In  HancotkT.  Talley.  I  Va.  Dec.  41S;  Dlaes  y. 
Brown,  78  Va.  SUb;  Cnnnlngham  v.  Ward,  9D  W,  Va, 
6T9.  b  S.  E.  Rep,  nO:  Brooke  v.  Washington,  S  Oratt. 
M6.  See  Hardy  v.  Norfolk  MfB-  Co.  BO  Va.  *04: 
HcCally  V.  Mc(;ally,  TB  Va.  IH.  See  also.  Davis  v. 
Christian,  a  Oratt.  11.  and  nott;  Brooke  v,  Wasb- 


esldae 


[  the  pi 


i  bnslness  of 
■veral  years:  the  Qrst 
social  funds,  and  the 


credit  of  the  partnership,  bat  re- 
paid to  tbelenders,  by  W.  alone,  after  C.'s  death  : 
Buji,  tho'  C.  and  W.  were  partners  In  tbe  mlllins 
business  carried  on  by  ibem  at  the  mills  so  pur- 
chased, yet  the  mills  Ac.  were  not  social  property 
orsCock.  but  the  real  estate  purchased  by  C.  and 
W,  ludlvidoally,  of  which  each  was  tenant  Id  com- 
mon with  the  other  of  an  andlTlded  moiety:  and 
therefore.  C.'a  widow  la  dowable  of  bis  moiety. 
Dower-SdiiB  ol  tliMbaod— Pur^eM  Monay  rinrt- 
(•■«,;— Two  persons  parchaae  real  estate  jointly. 


IngtoD.  aoratt.  U8,  and  noti:  ChtlsUan  v.  Ellis.  1 
OratL  9M.  and  nole:  4  Va.  Law.  Reg.  lit. 

;Dawer— TraultaryAclzlB-Decd  olTruM  M  Sccam 
Purchase  Money.— Where  a  husband  purchases  land 
daring  covet  tare,  wblch  Is  conveyed  to  bim,  and  at 
the  same  time  he  gives  back  a  mortgage  or  deed  of 
tmat  to  secure  the  purchase  money,  the  two  Insim- 
ments  will  be  regarded  as  parts  of  theaame  transac- 
tion, investing  tbe  hasband  with  a  transitory 
selEla  only,  aud  therefore  bis  widow  will  uot  be 
entitled  to  dower  lo  the  land  against  tbe  vendor, 
tboacb  Hbe  did  not  foin  in  tbe  execution  of  tbe 
mortgage  or  deed  of  trast.  bat  ahe  wlU  be  entitled 
todower  In  tbe  surplns  after  tbe  payment  of  the 
purchase  money  sosecured.  Rod^  t.  UlUer,  m  w. 
Va  Ml.  20  S.  E.  Rep.  dU:  Cotlman  r.  Coffman,  TV  Va. 
BOS:  Hurst  V.  Dnianey.  ST  Va.  H&,  1«  S  E,  Rep.  GOO: 
Summera  v.  Darne.  tl  Oratt.  BOI:  Randall  v. 
Jacqnes.  w  Fed.  Caa-  233.  (The  above  cite  tbe 
principal  case.)  George  v.  Cooper.  16  W.  Va.  SB*. 
Sec/aal-Me^to  Robinson  v.  Shacklett.  »  Oratt.  W. 
and  monographic  Holt  on  "Dower"  appended  to 
Davla  V.  Davis,  tt  OratL  687. 

S—e-Saae  Deed  •!  Tnut  Eneated  Tea  MmiIIu 
■ftar.— And  though  tbe  deed  of  trust  to  aecare  the 
purchase  money  was  not  executed  at  the  same 
time  with  tbe  deed  conveying  the  land  to  tbe  hus- 
band, but  ten  months  after,  yet  if  It  was  contracted 
for  at  that  time,  the  same  principle  applies,  as 
eqalty  regards  that  as  done  which  ought  to  be 
done.     Wlualliv  r,  Calhoun,  ii  Ltiah  Wt. 

S— »-Ss»e  a— —Third  Psnlea.-The  principle 
above  stated  applies  eqnally  In  favor  of  a  third 
person  wbo  advances  the  purchase  money,  and  at 
the  time  of  the  conveyance  takes  a  mortgage  on  the 
land  for  bis  indemnity,  forexample,  where  tbe  deed 

vendor.  Cowardin  v.  Anderson.  JS  Va.  91:  Hnrat  v. 
Dulaney,  S7  Va  Mi.  IB  S.  E.  Rep.  SOO:  Roush  y.  Miller. 
»  W.  Va.  Ail.  SU  S,  £.  Rep.  DM. 

Same-  Same—  Same—  Prtsunptlra.—  Moreover.  If 
both  Instmmenis  are  executed  OQ  the  same  day.  the 
presampllon  Is  they  were  executed  at  tbe  same 
time,  and  are  parts  of  the  same  transaction,  unless 
It  be  proved  that  they  were  separate  and  Independ- 
ent acta.  Murst  v.  Dalauey,  87  Va.  M6.  II  S.  E.  Rep. 
800,  citing  Gilliam  v.  Moore,  4  I*lgh  SO:  ViHtatlrv  f. 
VaVioua.  12  Leiah  !»4;  Wilson  v,  Davlsson.  t  Ttob.  W4: 
Robinson  v.  Shacklett,  »  Gratl.  »:  Summers  v. 
Dame.  II  OratL  7»l:  Coffman  v.  Coffman,  79  Va.  NH 

Prlsrllyol  Lien— ColeBparaBcav*  BxsCBlloa  ol  Da«d 
alTru*t.-3o,  where  a  purchaser  cotemporaneoasly 
with  delivery  of  conveyance  of  the  pnrcbaaed  land 
deed  of  tmat  to  aecnre  tbe  purchase 
he  acquires  a  tranallory  aeliln  only,  and 
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Wheatlky's  HS) 


recelvlQE  a 


lake  tbe  c 


C.  a.nd  W.  make   a 


letr  imrcbase  U.  tlial.  od 
rom  vendor,  tbey  tiball. 
a.  morlEaee  of  tbe  property 
le  parcbase  moae]' :  TCndor 
e  to  [be  purcbasers  ;  bnt 
then  execated.  owIde  to  a 
diSereoce  between  vendor  and  tbemae  totbepro- 
TlsloPB  to  be  tniierted  tberein  :  but  tbe  mnrtsaee 
Ueiecnied  [en  mootbs  afterwards.  Id  fulfllment 
of  the  oriKlnal  contract  of  sale  and  purcbase : 
Hhu>.  tbe  rlsbuof  tbe  mortffaeee  are  para monnt. 
Id  equity,  to  tbe  dower  rlBbts  of  tbe  purchasers' 
wives  ;  and  upon  tbe  deatb  of  one  of  tbem.  bis 
widow  Is  dowable  of  bis  equity  of  redemption  of 
his  moiety,  but  of  that  only. 
Partiwrshlir-pHrclusa  of    K.—tty-pKymtmt  at    Ad. 

I  porcbase  of  a  real  es- 

tbai.  on  recelvlns  a  conveyance  of  tbe  prop- 
erty from  vendor,  purcbasers  shall  mortffase 
same  property  to  secure  payment  of  tbe  pur- 
chase money  t  vendor  execates  conveyance  to 
C.  and  W.  and  tbey  execnte  a  mortBaee  of  tbe 
property  according-  to  tbe  aereement  ;  C.  dies. 
leavlUE  unpaid  three  fourths  of  the  purchase 
money  with  Interest  tbereon,  all  of  wblcb  W. 
pays,  except  a  trivial  balance  :  B11.D,  W.  Is 

265  entitled  to  be  snbrogated.  'In  equity,  to  the 
rights  of  the  morteacee.  aod  to  have  aatU- 
facUoa  out  of  tbe  mortsaeed  subject,  for  the 
excess  of  the  debt  paid  by  him  above  his  Just  pro- 
portion, namely,  a  moiety  thereof ;  and.  as  the 
rlBhts  of  tbe  mortsagee  were  paramount  to  the 
righlofC 'B  widow  to  dower.  BO  arelherlghtB  of 
W.  by  subrosallon.  likewise  paramount  to  ber 
ligbl  of  dower, 

Dswcr— ReJdstlOB  ol  ContraCttarSalaMLaoi-BHsct 
OB  Dswer  of  VmmIm's  Widow,— By  articles  be- 
tween C.  and  W,  they  a^ee  to  make  a  Joint 
purchase  of  land,  and  to  divide  the  same  be- 
tween them  by  a  designated  line,  W,  to  pay 
the  whole  parcbase  money  of  tbe  whole  land 
to  the  vendor  thereof,  and  c.  to  pay  W.  the 
pnrcbase  money  for  his  part,  at  a  certain 
apDolnted  time  :  within  tbe  time,  C.  pays  W. 
the  greater  part,  bnt  not  tbe  whole,  of  tbe  par- 
cbase money  for  bis  part  of  tbe  land:  and  then, 
also  wltblD  the  time,  the  contract  between  C.  and 
W,  Is  rescinded,  W,  aarreelns  to  take  back  C.'s  part 
of  tbe  land,  upon  condition  that  C-  shall  have 
credit  on  anotber  account,  for  tbe  money  be  has 
paid:  and  C  dies,  never  having  been  let  Into 
poesesBlun  of  the  land  so  by  bim  agreed  to  be 
purchased  and  paid  for :  Hsij>,  (apon  tbe 
coostmctlon  of  the  statute.  I  Rev.  Code,  cb,  M.  ! 
8].)  thalas  the  contract  between  C.  and  W.  was 
wholly  executory,  and  was  rescinded  before  C. 
had  completed  payment  of  tbe  purchase  money, 
and  be  bad  never  bad  legal  or  eqnltable  posses- 

not  sach  an  Interest  In  the  land  as  becomes  subject 
to  tbe  lien  of  a  tadgment  against  bIm  In  preference 
to  tbe  deed  of  tmst.  Cowardlu  v,  Anderson,  IB  Va. 
88. 

f Psrtmnlilp  —  SubrogatloB  —  Paynmt  of  Aastbsr 
Psrtoer's  Slur*.— The  principal  ease  is  Cited  In 
Sandsr,  Darbam,M  Va.MB.ISS.  E.Rep.  145.  fl  Va. 
Law  Beg.  SM :  Blair  v.  Uonnu,  41  W.  Va,  TI&.  »  S,  E. 
Rep.  821. 

See  faol-nale  to  Buchanan  v-  Clark.  10  Qratt.  IM. 
and  monographic  noltou  "Subrogation"  appended 
to  Janney  r,  Stephen,  I  Pat.  &  H.  II, 

See  theprlnclpalcasedtedlDBosenbaum  v.Oood- 
man.  TS  Va.  1>7. 
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slon.  he  had  no  such  equitable  estate  as  that  bis 

widow  was  dowable  thereof. 

Upon  a  bill  in  chancery,  exhibited  in  the 

circuit  superior    court   ot  Spotsylvania,  bj 

Mary  Ann  Calhoun,  widow  of  John  Calhonn 

deceaaed,  against   Jainea  Wheatley'a  heirs, 

claiming  doner  of  real   estate  in    Culpepef 

then  heUI    by  them,  the    state   of  the  case, 

collected    from    the    pleadings  and  proofs, 

was  as  follows — 

By  articles  between  James  Wheattey  and 
John  Calhoun,  dated  the  19th  October  1822, 
it  was  agreed,  that  the  parties  should  pnr- 
chaie  jointly  a  parcel  of  about  557  acres  of 
land;  that,  when  the  purchase  should  be 
made,  the  land  ahould  be  divided  by  a  desig- 
nated line,  so  as  to  giveWheatley  about  336 
and  Calhoun  221  acres ;  that  Wheatley  shontd 
make  tbe  arrangement  with  the  vendor  for 
the  payment  ot  the  whole  purchase  money, 
at  five  and  a  half  dollars  per  acre;  and  that 
Calhoun  should  pay  for  his  part,  at  the  rate 
of  five  dollars  per  acre,  on  the  first  June 
following.        The       whole      of      the 

266  "land    was,    it    seemed,    conveyed  to 
Wheatley ;  but   he   never    made    any 

conveyance  to  Calhonn  of  tbe  221  acres 
which  he  was  to  have  and  to  pay  for;  nor 
did  it  appear  that  Calhoun  ever  bad  pos- 
session thereof. 

Robert  Mackay  having  conveyed  certain 
property  in  Culpeper,  called  Tbe  New 
Mills,  and  200  acres  of  land  thereto  adjoin- 
ing, to  John  Gray,  upon  trust  to  secure  a 
debt  due  to  John  Scott;  and  Gray  being 
about  to  sell  the  property  under  the  deed  of 
trust  for  the  benefit  of  Scott;  Wheatley 
and  Calhoun  entered  into  articles  of  agree- 
ment to  make  a  joint  purchase  thereof, 
dated  the  21st  May  1823,  in  the  fallowing 
words — "James  Wheatle}' and  John  Calhoun 
have  this  day  agreed  to  unite  in  the  pur- 
chase of  the  mill  and  its  appendages,  com- 
monly called  The  New  Mills,  in  Culpeper, 
belonging  to  Robert  Mackay,  provided  it 
does  not  sell  for  a  price  exceeding  7000 
dollars.  In  the  event  of  the  purchase  being 
made,  J.  Calhonn  and  his  man  Daniel  arc 
to  keep  the  mill  for  the  sum  of  300  dollars 
per  annum,  to  be  charged  to  and  paid  out 
of  the  joint  concern,  as  well  as  the  wages 
of  any  assistant  miller.  The  iraprovemeots, 
privileges,  expenses  and  profits,  shall  in 
all  respects  be  perfectly  equal  to  both  par- 
ties and  their  legal  representatives." 

The  trustee  Gray  made  sale  of  the  prop- 
erty on  the  20th  May  1823,  and  Wheatley 
and  Calhoun  purchased  it  for  7250  dollars. 
The  terms  of  the  sale  were,  that  the  pur- 
chase money  should  be  paid  in  four  equal 
instalments  bearing  interest  from  the  date 
of  the  sale,  and  payable  in  one,  two,  three 
and  four  years,  and  that  the  purchasers 
should  give  bonds  with  surety  for  the  instal- 
ments, and  moreover  execute  a  deed  of 
trust  mortgaging  tbe  property  itself  as 
collateral  security ;  and  that  the  conveyance 
to  the  purchasers,  and  their  bonds  and 
mortgage,  should  all  be  executed  and  deliv- 
ered at  the  same  time.  On  the  21st  May 
1823,  Mackay  and  the  trustee  Gray  executed 
and  delivered  a  conveyance  of  the  property 
to    Wheatley    and  Calhoun,    and  they 

267  (with  their  "surety)  gave    their  joint 
bonds   for  the  four  instalments;  but 

their   deed  of  trust  to  secure  the    payment 
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of  the  parchaae  monej,  was  not  then  ese 
Guted  and  delivered,  la  consequence  of  e 
difference  that  arose  between  the  parties  ai 
to  the  provisions  to  be  inserted  therein, 
namely,  whether  the  deed  of  trust  should 
authorize  a  sale  of  the  trust  subject 
force  payment  of  each  instalment  severally, 
or  to  enforce  payment,  after  the  last  instal- 
ment should  fall  due,  of  the  balance  of  the 
whole  purchase  money  which  should  then 
remain  unpaid.  This  point  of  differenci 
wae  referred  to  and  settled  by  the  arbltra 
ment  of  mutual  friends;  in  pursuance  of 
which,  Wheatley  and  Calhoun,  by  deed 
dated  the  18th  March  1S24,  conveyed  the 
property  to  William  Roberts,  upon  trust  and 
with  authority,  if  required,  to  make  sale 
of  the  same,  after  the  time  appointed  for 
the  payment  of  the  last  instalment,  for  the 
purpose  of  raising'  and  paying  whatever 
balance  should  then  be  due  and  unpaid,  of 
the  whole  purchase  money,  principal  and 
interest. 

Wheatley  and  Calhoun  were  both  married 
men;  but  neither    of  their    wives  joined 
their  deed  of  trust  of  March  1824. 

Under  the  agreement  between  Wheatley 
and  Calhoun  of  October  1822,  Calhoun  had 
paid  Wheatley  874  dollars,  on  account 
in  part  of  the  purchase  money  of  Caihoi 
desig-nated  part  of  the  land  which  they 
thereby  agreed  to  purchase  jointly;  but  by 
articles  between  them,  dated  the  2lHt  May 
1823  (the  date  of  Mackay  and  Gray's  con- 
veyance of  the  New  Mills  &c,  to  tbem) 
Wheatley  agreed  to  take  back  from  Calhoun 
the  221  acres  of  land  mentioned  in  thetr 
agreement  of  October  1822,  upon  condition 
that  the  874  dollars,  which  Calhoun  had 
paid  on  account  of  that  land,  should  be  ap' 
plied  to  his  credit  on  account  of  their  joint 
purchase  of  the  New  Mills  Ac. 
268  'Wheatley  and  Calhoun,  upon  theEr 
purchase  of  the  New  Mills  &c.  com- 
menced, and  for  several  years  carried  on, 
the  milling-  business  there  in  partnership, 
but  the  partnership  was  at  length  dissolved ; 
the  precise  date  of  the  dissolution  did  not 
appear;  it  was  certainly  before,  probably 
not  long  before,  the  4th  November  1629. 

The  first  instalment  of  the  purchase 
money  of  the  New  Mills  Ac.  was  paid  on 
the  28th  May  1S24,  amounting  with  interest 
to  that  date  to  1923  dollars;  and  it  seemed 
(it  was  not  quite  certain)  tbat  that  sum,  or 
at  least  the  (treater  part  of  it,  was  paid 
out  of  the  partnership  funds  of  Wheatley  & 
Calhoun.  As  the  three  other  instalments 
fell  due,  they  borrowed  money  of  the  banks 
at  Fredericksburg  to  pay  them,  upon  the 
credit  of  their  own  notes  endorsed  by  sev- 
eral of  their  friends  for  their  accommoda- 
tion ;  and  out  of  the  money  so  borrowed, 
they  paid  all  the  instalments  with  interest 
thereon,  except  about  32  dollars,  which  re- 
mained still  unpaid,  and  was  charged  by 
Scott,  to  whom  the  money  was  due,  to 
Wheatley. 

The  notes  discounted  by  the  banks  for 
the  accommodation  of  Wheatley  &  Calhoun 
were  renewed  from  time  to  time,  and  the 
accommodation  continued,  till  the  dissolu- 
tion of  the  partnership;  after  which,  Cal- 
houn agreed,  by  letter  addressed  to  the 
banks  dated  the  4th  November  1829,  that 
the    notes    should     still    be    renewed,    and 


Wheatley  should  sign  them,  in  the  name  of 
the  firm  of  Wheatley  A  Calhoun,  notwith- 
standing the  dissolution.  The  noteb  were 
accordingly  so  renewed  and  discounted, 
from  time  to  time,  for  the  accommodation 
of  Wheatley  4  Calhoun. 

By  deed  dated  the  1st  May  1830,  Wheatley 
and  his  wife  and  Calhoun  joined  in  a  deed 
conveying  The  New  Mills  and  the  200  acres 
of  land  adjoining,  to  a  trustee,  for  the  pur- 
pose of  indemnifying  their  endorsers  at 
bank ;  authorizing  the  trustee,  when  re- 
quired, to  sell  the  property,  and  to  apply 
the  proceeds  of  sale  to  the  payment 
269  *of  the  money,  which  they  had  bor- 
rowed of  the  banks  to  pay  the  three 
last  Instalments  of  the  original  purchase 
money  to  Gray  the  trustee,  or  rather  to 
Scott,  his  cestui  que  trust,  to  whom  the 
money  wasdue.  There  were  then  two  notes 
due  at  the  banks,  wbich  were  provided  for 
by  the  deed  of  trust;  one  for  4040  and  the 
other  for  2460  dollars.  Wheatley's  wife 
joined  in  and  duly  executed  this  deed  of 
trust  of  May  1830.  Calhoun's  wife  did  not 
join  in  it,  but,  on  the  contrary,  positively 
refused  to  do  so. 

The  two  notes  of  Wheatley  ft  Calhoun 
were  stilt  continued  to  be  renewed  and  dis- 
counted for  their  accommodation,  from 
time  to  time,  till  Calhoun's  death,  which 
happened  in  August  1831 ;  and  then,  as  they 
could  no  longer  be  renewed  in  the  name  of 
Wheatley  &  Calhoun,  they  were  protested 
for  non-payment. 

In  March  1832,  The  New  Mills  Ac.  were 
sold  by  the  trustee  under  the  deed  of  trust 
of  May  1830,  at  public  auction,  in  pursu- 
ance of  the  provisions  of  that  deed;  and,  at 
that  sale,  Wheatley  purchased  the  property 
for  6000  dollars.  There  was  no  reason  to 
doubt,  that  the  sale  was  fair,  and  that  the 
6000  dollars  was  the  full  value  in  the  mar- 
ket at  the  time.  The  trustee  conveyed  the 
property  to  Wheatley.  And  in  June  and 
August  following,  he  paid  the  debts  due  on 
notes  of  Wheatley  &  Calhoun  to  the 
ika,  then  amounting,  principal,  interest 
abd  charges,  to  72S3  dollars;  so  that  he 
paid  1253  dollars  more  than  the  price  for 
which  he  had  bought  the  property,  beaidea 
"le  usual  charges  on  the  trustee's  sale. 

Wheatley  had  held  sole  and  uninterrupted 
possession  of  all  the  land  mentioned  in  the 
agreement  between  liLm  and  Calhoun  of 
October  1822  from  the  date  of  that  agree- 
nent,  and  of  The  New  Mills  Ac.  from  the 
ime  of  the  dissolution  of  the  partnership 
of  Wheatley  4  Calhoun,  until  Wheatley's 
death,  which  happened  in  1835;  and  thence- 
forth his  heirs  held  possession  of  both  par- 
cels of  property. 

I  'The      widow      of      Calhoun      had 

exhibited    her    bill    against  Wheatley 

his  lifetime,  and  after  his  death  she  ex- 
hibited a  bill  of  revivor  and  supplemental 
bill  against  his  heirs;  wherein  she  claimed 
dower  of  her  deceased  husband's  moiety  of 
The  New  Mills  and  the  200  acres  of  land 
thereto  adjoining,  and  she  Insisted  that,  if 

should  be  held  that  she  was  not  entitled 

dower  of  that   property,  then  she    would 

entitled  to  dower  of  the  221  acres  of  land 

mentioned    in  the  agreement   between  her 

husband  and    Wheatley  of  October    1821,  in 

hich  (as  ahe  claimed)    her  husband   had 
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acquired  anch  an  equitable  estate 
site  was  dowable  thereof  (under  the  siaiuie 
1  Rev.  Code,  ch.  99,  j  31).  And  ahe  prayed 
a  decree  for  her  doirer  out  of  one  or  the 
other  parcels  of  land,  an  account  of  the 
profits  accrued  since  her  husband's  death, 
and  a  decree  for  her  share  thereof. 

The  defendants,  in  their  answers,  con- 
troverted the  plaintiff's  claim  to  dower  in 
either  parcel  oi  property ;  resting  their  de- 
fence chieflj  on  points  of  law. 

There  were  some  contested  questions  of 
fact:  however,  the  facts  of  the  case,  as 
above  stated,  appeared  to  be  very  clearly 
established  by  the  evidence. 

Upon  the  hearing  in  October  1837,  the 
court,  declaring  that  the  plaintiff  was  en- 
titled to  dower  of  one  undivided  moiety  of 
The  New  Mills  and  the  200  acres  of  land 
adjoining, — decreed,  that  she  should  be  let 
into  possession  of  a  full  third  of  the  un- 
divided moiety,  as  tenant  in  common  with 
the  defendants,  and  awarded  her  a  writ  of 
habere  facias  seisinam  to  obtain  possession 
of  the  same;  reserving  liberty  to  her  to 
resort  to  the  court  for  a  partition  of  the 
property,  or  such  other  relief  as  should  be 
necessary  to  give  her  the  full  benefit  of  the 
decree.  And  the  court  declaring  also  that 
•he  was  entitled  to  the  arrears  of  the  profits 
of  her  dower,  but  leaving  it  open  for  future 
consideration,  whether  the  account  of  such 
profits  should  t>e  carried  back  to  the  death 
of  her  husband,  or  only  to  the  com- 
271  mencement  of  this  suit,  directed  "an 
account  of  the  profits  from  each 
period,  distinguishing  the  profits  which 
bad  accrued  during  Wheatley's  life,  from 
those  which  had  accrued  and  been  received 
by  his  heirs  since  his  death. 

The  defendants,  by  petition  to  this  court, 
prayed  an  appeal  from  the  decree;  which 
was  allowed. 

The  cause  was  argued  here,  by  Morson 
for  the  appellants,  and  Moncure  and  Kobin- 
son  for  the  appellee,  upon  the  following 
paints  of  objection  taken  by  the  former  to 
the  decree :  That  the  appellee  was  not  en- 
titled to  dower  in  The  New  MilU  and  200 
acres  of  land  adjoining,  1st,  because  that 
property  was  purchas^  by  Wheatley  and 
Calhoun,  with  a  view  to  a  partnership  be- 
tween them,  in  which  It  was  to  be  put  in 
as  stock,  was  to  be  paid  for  by  the  partner- 
ship, and  bad  been  paid  for  out  of  partner- 
ship funds;  and,  therefore,  it  ought  to  be 
regarded  as  personal  property.  Or,  even  if 
it  was  real,  yet  it  was  real  property  be- 
longing to  the  partnership,  and  liable  to 
ail  the  partnership  debts ;  so  that  the  plain- 
tiff could  only  claim  dower  of  the  surplus 
after  the  partnership  debts  were  all  paid: 
and,  in  that  view  of  her  rights,  an  account 
of  the  partnership  ought  to  have  been 
taken,  in  order  to  ascertain  whether  there 
was  any  surplus,  and  if  any,  the  amount 
of  it.  2ndiy.  Because  this  property  having 
been  mortgaged  by  the  deed  of  trust  of 
Wheatley  and  Calhoun  to  Roberts  of  March 
1824,  to  secure  the  payment  of  the  pur- 
chase money  thereof  to  the  vendor  Gray, 
and  so  mortgaged  in  pursuance  of  the 
terms  of  their  purchase  from  Gray,  that 
mortgage,  though  it  was  executed  ten 
months  after  Gray's  conveyance  to  them, 
overreached  the  right   of  Calhoun's  wife  to 
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dower ;  the  legal  title  of  the  property  was 
still  in  the  trustee  Roberts;  and  Wheatley, 
having  paid  the  money  secured  by  the 
mortgage,  and  paid  a  greater  amount  than 
the  whole  present  value  of  the  subject,  was 
entitled  to  be  subrogated  to  the  rights 
of      the      mortgagee,       which      were 

272  "paramount    to    the   appellee's    claim 
of  dower.     3rdly,  Because,  under  the 

citcumstances  of  the  case,  the  deed  of 
trust  executed  by  Wheatley  and  Calhoun  of 
May  1830,  was  only  ancillary  to  their  deed 
of  trust  of  March  1824,  since  the  latter 
deed  mortgaged  the  same  property  to  se- 
cure the  same  debt  for  which  it  was  already 
mortgaged  by  the  prior  deed ;  so  that  the 
deed  of  trust  of  May  1830  likewise  over- 
reached the  appellee's  claim  to  dower.  And 
as  Wheatley  had  fairly  purchased  the  whole 
property,  at  a  full  price,  under  the  deed  of 
May  1830,  and  had  applied  the  proceeds  of 
the  sales  to  him  towards  the  satisfaction 
of  the  debt  due  from  Wheatley  and  Calhoun 
on  account  of  their  original  purchase  of 
the  property,  for  which  it  had  been  mort- 
gaged from  the  beginning;  therefore, 
Wheatley  and  his  heirs  were  entitled  to 
hold  the  property  exempt  from  the  claim 
of  dower  which  the  appellee  asserted  in  her 
bill.  As  to  her  claim  to  dower  of  the  221 
acres  of  land  mentioned  in  the  contract 
between  Wheatley  and  Calhoun  of  October 
1822.  Calhoun  had  but  an  inchoate  eqnity 
in  that  land,  which  was  extinguished  be- 
fore he  ever  iiad  a  right  to  call  for  the  legal 
title  of  the  same ;  therefore,  he  never  held 
any  such  equitable  estate  therein,  of  which 
his  widow  was  dowable. 

TUCKER,  P.  This  cause  has  been  ar- 
gued with  very  great  ability  by  the  coun- 
sel on  both  sides,  aud  the  court  is  mnc,h 
indebted  to  them  for  the  light  which  has 
been  shed  upon    the   various  points  in  the 

The  appellee's  claim  of  dower  in  the  New 
Mills  &c.  is  contested,  first,  because,  as  Is 
alleged,  the  property  was  purchased,  held, 
used  and  paid  for,  as  partnership  property ; 
and  therefore  was  chargeable  with  partner- 
ship liabilities,  and  properly  to  be  regarded 
as  personal  estate,  not  liable  to  any  dower 
right  of  Calhoun's  widow.  Whatever  doubts 
may  have  heretofore  existed,  as  to  the 
light  in  which  real  property  is  to  be 

273  considered,    when  'bought    and    used 
by  a    commercial   partnership  for  the 

purposes  of  the  concern,  it  is  now  well  set- 
tled, that  it  is  to  be  looked  upon  as  form- 
ing a  part  of  the  partnership  funds.  Such 
is,  at  present,  the  received  doctrine  in 
England;  Phillips  v.  Phillips,  1  Mylne  & 
Keene  649;  Broom  v.  Broom,  3  Id.  443j 
Randall  v.  Randall,  7  Sim.  271;  7  Cond. 
Eng.  Ch.  Rep.  208;  91  Id.  118;  10 Id.  52,  and 
so,  this  court  has  decided;  Pierce's  adm'r 
V.  Trigg's  heirs,  10  Leigh  406.  In  the 
present  case,  however,  I  look  upon  the 
partnership  as  not  comprehending  the  milts 
and  land:  I  consider  Wheatley  and  Calhoun 
as  joint  owners  of  the  realty,  and  partners 
only  in  the  milling  business  carried  on 
upon  the  property.  There  may,  indeed, 
be  partnerships  in  the  business  of  milling, 
or  mining,  or  farming ;  but  unless  the  in- 
tent of  the  joint  owners  to  throw  their  real 
estate    into  the   fund  as  partnership  stock, 


12  LEIQH 

8  distinctlj  manifested, 


r  unless  the  real 
property  is  bought  out  of  the  social  funds, 
for  partnership  parposes,  it  must  still  retain 
its  character  of  realty.  Considering  the 
partnership  as  a  third  person,  the  titles  of 
the  individual  partners  cannot  be  passed  to 
it,  perhaps,  without  violating  the  statute 
of  frauds,  unless  it  be  by  express  agreement 
in  writing,  or  unless,  by  purchasing  with 
partnership  funds,  an  implied  trust  is 
raised  in  its  favour.  In  this  case,  I  see 
nothing  from  whence  to  infer,  that  there 
was  any  design  on  the  part  of  these  joint 
purchasers,  to  convert  their  real  estate  into 
partnership  stock  ;  nor  am  I  better  satisfied, 
that  the  property  was  purchased  with,  or 
paid  for  out  of,  partnership  funds.  To 
raise  a  tmst  by  eucb  purchase,  it  must  have 
been  made  at  the  time  with  partnership 
funds,  or  on  partnership  responsibility. 
The  payment,  incidentally,  out  of  those 
funds,  of  an  instalment  due  upon  an  an- 
tecedent contract  on  individual  responi 
bility,  cannot  raise  such  a  trust,  or  give 
title  to  any  thing  but  reimburseme  ' 
Now,  here,  the  purchase   was  on  Individ 

responsibilities.     The     parties     gi 
274      their  bonds,    which  bound  eacb  *and 

his  heirs  for  his  own  part,  as  between 
themselves,  though  both  were  bound  for 
the  whole  to  the  vendor.  The  paji 
therefore,  if  they  had  been  made  with  the 
partnership  funds,  would  not  have  con- 
verted the  land  into  partnership  property. 
But  the  payments  were,  in  fact,  ultimately 
made  by  Wheatlcy  himself,  whose  right  to 
reimbursement  rests  on  principles  wholly 
different. 

This  brings  us  to  the  second  point;  and 
bere,  I  think  it  clear,  that  the  deed  of  trust 
of  Wheatley  and  Calhonn  to  Roberts  < 
March  1824,  was  paramount  to  the  widow 
right  of  dower.  Though  it  does  not  appear 
to  have  been  executed  at  the  same  time 
with  the  deed  of  conveyance  to  them,  yet 
it  was  so  contracted  for,  and  the  two  in- 
struments must,  therefore,  in  equity,  be 
regarded  as  parts  of  the  same  transaction. 
Gilliam  v.  Moore,  4  Leigh  30.  The  dower 
right  of  the  wife  must  therefore  be  subor- 
dinate to  the  deed  of  trust. 

Next,  it  is  to  be  seen  whether  that  deed 
of  trust  is  yet  in  force.  It  would  seem  to 
be  so  in  the  strictest  sense,  for  the  whole 
purchase  money  has  not  even  yet  been 
paid.  But  even  if  it  had  been,  I  should  be 
clearly  of  opinion,  that  it  was  kept  alive 
for  the  benefit  of  Wheatley,  so  far  as  he 
has  made  payments  beyond  his  just  propor- 
tion of  the  debt.  Admitting  (what  I  am 
not  yet  disposed  to  concede)  that  when  a 
surety  pays  off  a  bond,  there  is  nothing  to 
which  he  can  be  substituted,  as  the  security 
is  gone,  yet  the  same  inference  cannot  be 
drawn  in  relation  to  a  deed  of  trust.  If  the 
surety  for  the  debt  has  paid  it,  still  the 
title  is  outstanding  in  the  trustee,  and  is 
in  the  power  of  a  court  of  equity  which 
will  apply  it  to  his  indemnification.  The 
technical  objection  that  the  remedy  is 
gone,  and  there  is  nothing  to  assign,  can- 
not prevail ;  and  the  court  will  act  upon  the 
i  of  the  trustee,  and  compel  him 
the  trust  for  the    benefit  of  hi: 


Virginia  Rbports,  Ahnotatbd.  2T4-276 

first  deed  of  trust  of  March  1824,  there 
would,  I  think,  be  an  end  of  the  case. 
But  it  was  not ;  and,  of  course,  the  equity 
of  redemption  under  that  deed  has  never 
been  foreclosed,  as  to  any  rights  of  the 
widow.  She  was,  without  question,  en- 
titled to  dower  in  that  equity  of  redemp- 
tion, to  the  extent  to  which  her  husband 
Calhoun,  had  made  payment  of  his  propor- 
tion of  the  purchase  money.  In  other 
words,  if  upon  a  sale,  there  should  be  an 
excess  over  and  above  the  debt  secured, 
that  excess,  being  the  measure  of  the  equity 
of  redemption,  would  belong  to  Calhoun 
and  Wheatley  in  the  proportions  in  which 
they  have  paid  the  purchase  money,  and 
Calhoun's  widow  would  have  her  dower  in 
her  husband's  portio 


With  this  view  of  the  case,  I  am  of 
opinion,  that  if  Mrs.  Calhoun  shall  ask  a 
resale  of  the  trust  property,  she  will  be  en> 
titled  to  it;  and  if  there  be  an  excess  over 
and  above  the  purchase  money,  she  will  be 
entitled  to  her  doyer  interest  out  of  Cal- 
houn's portion  of  it.  In  the  event  of  such 
claim  being  asserted,  accounts  should  be 
directed  to  ascertain  what  proportion  of 
the  purchase  money  has  been  paid  by  Cal- 
houn, what  out  of  the  partnership  funds, 
and  what  by  Wheatley,  it  being  obvious,  I 
think,  that  Wheatley,  if  he  has  over  paid, 
is  entitled,  by  substitution,  to  resort  to  the 
deed  of  trust  for  reimbursement. 
The  other  judges  concurred. 
The  decree  of  this  court  declared,  that 
on  the  joint  purchase  by  Wheatley  and  Cal- 
houn of  The  New  Mills  and  200  acres  of 
land,  a  contingent  right  of  dower  in 
a  moiety  thereof  accrued  to  the  wife  of  Cal- 
houn, subordinate,  however,  and  subject 
to  the  lien  for  the  purchase  money ;  and  had 
that  lien  been  discharged  by  the  payment, 
by  the  purchasers  respectively,  of  moieties 
of  the  purchase  money,  the  dower 
276  right  would  have  prevailed  "over  any 
claim  of  the  surviving  partner  for  a 
general  balance  on  the  settlement  of  the 
partnership  accounts.  That  the  lien  for 
the  purchase  money,  being  an  express  term 
of  the  contract  of  purchase,  was  paramount 
to  the  claim  of  dower,  the  efficacy  of  which 
lien  In  overreaching  the  dower  right,  was 
in  no  degree  impaired  by  the  delay  in  exe- 
cuting the  deed  of  trust,  whereby  the  pur- 
chase money  was  stipulated  to  be  secured ; 
and  that  deed  being  executed  in  fulfilment 
of  one  of  the  stipulations  of  the  contract, 
has,  in  respect  to  the  dower  right  in  ques- 
tion, the  same  effect  in  equity,  to  all  in- 
:ed  nno  flatn  with  the 
fheatley  and  Calhoun, 
ther  of  the  joint  piir- 
~~  Calhonn,  shall  have  . 
ety  of  the  purchase 
the  purchase  money 
may  have  been  paid  by  the  partnership  of 
Wheatley  &  Calhoun,  the  deed  of  trust  to 
'e  the  purchase  money  stands  as  a 
ity  for  the  partner  or  the  partnership ; 
and  the  partner,  or  the  partnership,  is  en- 
subrogated  thereto,  for  reim- 
ind  to  these  rights,  so  far  as 
Wheatley  is  Interested  in  them,  the  dower 
right    is   subordinate;  so    that    it  attaches 


conveyance 
That   so  far 
:hasers,  Wheatley 
paid  more  than    a  a 


275 


who  stands  in  the  shoes  of  the  creditor,    only    to    one    moiety   of    the   surplus  after 
'Had  the  sale,  then,  been  under  the  |  satisfying   the   claim  of   Wheatley  for  pay- 
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meat  of  the  purchase  money  made  bj 
himaelf,  or  by  the  partnership  of  Wbeatlejr 
&  Calhoun.  That  this  claim  of  dower  in 
property  of  the  nature  of  an  equity  of  re- 
demption, has  not  been  foreclosed  by  the 
sale  under  the  deed  of  trust  of  May  ia30,  to 
indemnify  the  endorsers  of  the  notes  of 
Wheatley  A  Calhoun,  which  were  originally 
given  to  provide  the  means  of  paying  the 
latter  instalments  of  the  orig-inal  purchase 
money;  and  the  appellee  has  still  the  riifht 
to  have  a  resale,  should  she  think  proper 
to  claim  it,  and  to  have  dower  of  the 
moiety  of  excess  of  the  sum  prodnced  by 
such  resale,  above  the  amount  which,  on 
the  taking:  of  the  proper  accounts,  may  ap- 
pear  to     be    necessary     to  discharge    the 

claims  of  Wheatley  for  the  payments 
277      on  account  "of   the    purchase  money, 

made  by  himaelf  or  the  partnership 
of  Wheatley  4  Calhoun.  And  that  the  ap- 
pellee is  not  entitled  to  dower  in  the  221 
acres  of  land  her  husband  contracted  to 
purchase  of  Wheatley  by  the  articles  of 
October  1822,  the  contract  therefor  never 
bavin;  been  carried  into  effect,  and  the 
■ame  having:  been  rescinded  and  abandoned, 
while  it  was  yet  wholly  executory,  and 
before  the  payment  of  the  purchase  money 
was  completed,  or  the  legal  or  equitable 
possession  or  seisin  of  the  land  acquired  by 
the  purchaser.  And  that  the  decree  of  the 
circuit  superior  court  was  erroneous. 
Therefore,  it  was  reversed  with  costs  &c. 
And  the  cause  was  remanded  for  further 
proceedings  to  be  had  therein  according  to 
the  principles  above  declared;  and  in  case 
the  appellee  should  not,  within  a  reasona- 
ble time,  choose  to  assert  her  claim  to 
dower  on  those  principles,  and  to  that  end, 
ask  a  reference  to  a  commissioner  to  take 
the  proper  accounts,  then  her  bill  to  be 
dismissed,  but  without  costs. 


278      'The  James  River  and  Kanawha  Com- 

pttny  V.  Anderson  &  Others. 

April.  IB4I.  Ricbmoad. 

{A  bse  DtSTAHABt>,'J.) 

JuiM River uhI  Kaaawlia  Canpuy-RltM  toOccupr 
Streets -CHMtructloK  of  Cbarter.t— Upoa  tbe  cou- 
struellon  of  tbe  cbarter  of  the  J.  R.  and  K.  com- 
pany, passed  Marcb  IMS.  Snpp.  to  H.  C.  ch.  m.  1 ». 
34.35.    Hiu>. 

I.  That  tbe  coiopaDy  has  a  riebt  to  enter  upon  and 
occupy  tbe  public  streets  of  a  town,  as  well  aod 
In  like  manner  as  the  lands  of  individuals,  when 
It  shall  deem  tbe  same  necessary  for  Its  canal 
or  ocber  works,  liable  to  make  compensation  In 

a.  Sane— SaoM— Same— Provlaus  Asccrtsliuieat    ol 

D««i«KB»,— That  the  company  may  lawfully  enter 
and  occupy  such  atreeu  (or  Its  worts,  and  pro- 
ceed with  its  works,  before  In stItatlnB  proceed- 
ings to  ascertain  tbe  damasea  ibat  may  result 

3.  Same  —  Injuocttoo     to     ProceedlHSS      ot— When 


*He  bad  been  coanael  in  tbe  canse, 

tjanwa  River  and  KSDBwIia  Conpany— RlgM  la  Oc- 
capyStneU—CoiHlractliHisf  Charter.— Tbeprlnclpal 
case  Is  cited  Id  HodKee  v.  Seaboard  ft  Roanoke  R.  R. 
Co..  88  Va.  em.  u  9.  E.  Rep.  S80:  Bkhmond  Trac- 
tion Co-  v.  Mnrpby.  «8  Va.  108.  S4  S.  E.  Rep.  «BS. 


Proper.t-That  Ittsi 
chancery  to  award  an  Inlnncilon  to  star  Ibe 
proceed  In  Es  of  tbe  company  In  the  prosecDtloD 
of  Its  works  of  any  kind,  nnless  It  be  manifest. 
both  that  It  Is  traascendlDK  tbe  anlhorliy  etven 
by  Its  cbarter.  and  tbat  the  Interposition  of  the 
o  prevent  In]  ary  that  cannot 
ipensated  In  damases.    The 


conn  In  awardlnEsucb  process, 
Sane— Risbt  to  Occapy  Streets  ot  Rtcbmaod  lor  Basin. 

—It  seems,  that  the  company  would  have  tbe  same 
ritrht  to  occupy  the  streets  of  Ibe  city  of  Richmond 
tor  Its  basin,  as  it  has  to  occupy  Huch  streets  for 
its  canal,  liable  to  compensate  any  party  Inlored 
in  damases,  bat  not  liable  to  be  restrained  by  In. 

Sane— Same— Power  of  CKy  Aatboritlee.— And  tbat 
the  city  authorities  bave  a  rlffbt  to  sanction  sncb 
use  of  the  streets  by  tbe  comttany. 
The  first  James  River  Company  was  in- 
corporated by  an  act  of  assembly  passed  at 
the  October  session  1784!  which,  reciting 
"that  tbe  clearing  and  extending  the  nav- 
igathin  of  James  River,  &om  tide  water 
upwards  to  the  highest  parts  practicable  on 
main  branch  thereof,  would  be  a  work 
of  great  public  utility, ' '  and  that  ' '  it 
might  be  necessary  to  cut  canals,  and 
to  erect  locks  "or  other  works  on  the 
sides  of  the  river,"  incorporated  a 
company  by  the  name  of  The  James  River 
Company,  giving  It  full  powers  to  accom- 
plish such  Improvement  of  the  navigation, 
authorizing  It  to  receive  compensation  by 
way  of  tolls  on  boats  &c.  for  the  work,  and 
making  it  the  condition  on  which  it  should 
entitled  to  demand  and  receive  tolls, 
that  it  "should  make  the  river  well  capable 
of  being  navigated  in  dry  seasona  by  ves- 
Is  drawing  one  foot  water  at  least,  from 
the  highest  place  practicable  to  the  Great 
Falls  beginning  at  Westham" — "and 
should,  at  or  near  the  said  falls,  make 
uch    cut  or   cuts,    canal   or  canals,   with 

tRallroHl  Cenpaay- InJuiictJan  to  pTDceedidBS  of- 
Wbeu  Proper.— In  N,  *  W,  R.  R.  Co.  t.  Smoot.  81  Va. 
tieconrt  said:  Concediae  that  tbe  plaintiffs  can 
establish  that  tbey  are  entitled  to  compensation. 
.  the  Injury  they  complain  of  is  sach  that  It  can- 
be  adequately  compensated  In  damaees.  and 
that  It  Is  therefore  proper  for  a  court  of  equity  to 
ant  tbe  relief  to  wblcb  tbey  may  appear  to  be 
itltled;  yet  It  Is  not  proper  for  the  conrt.  pendlns 
tbe  enquiry  into  tbeir  rl^ht  to  compensation,  and 
before  Its  assessment  by  law.  to  interfere  by  intunc- 
>u.  or  otherwise,  to  stay  the  proceedings  of  tbe 
fendant  railroad  company.  In  laying  or  using  tbe 
acks  on  tbe  land  In  respect  to  which  tbe  Injury  Is 
allesed  to  be  done  or  threatened,  unless  It  be  mani- 
fest that  tbe  company  is  transcending  Its  authority, 
and  that  tbe  interposition  of  the  conrt  Is  necessary 
event  Injury  tbat  cannot  be  adequately  com- 
pensated In  damages,  citing  Va.  Code  1ST3.  cb.  U.  1 
IS:  Tuckahoe  Canal  Co.  t.  Tack aboe  Railroad  Co..  ii 
Ijeigtitt:  JanttiSlrtrAKaiiavAa  Co,  r.  AiuieTtOH.  II 
io/i    £78;  Supervisors  of  Cnlpeper  v.   Qorrell,  10 
Qratt.  BM,    The  principal  case  la  died  In  Supervls- 
of  Culpeper  t.  Oorrell.  lOOratt.  tit.    See  mono- 
graphic noli  on  "InJuncUoni"  appended  to  Claytor 

RallrowU  in  StreeU-Rl^hU  of  Lot  OwMr*  to  Com- 

BHsetion,- See/oo(-»o(e  to  Talbott  v.  Railroad  Co..  31 
Oratt.  to.  Tbe  principal  case  ia  Cited  In  Speucer  t. 
Railroad  Co.,  33  W,  Va,  433. 
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sufficient  locks,  if  ueceesarj,  each  eighty 
feet  in  length  and  sixteen  in  breadth,  as 
nould  open  a  navlg'ation  to  tide  vrater,  in 
all  places  at  least  twenty-five  feet  wide 
(except  at  snch  loclia),  and  capable  of  con- 
veying vesaele  or  rafts,  drawing  four  feet 
water  at  least,  into  tide  water, — or  should 
render  such  part  of  the  river  navigable  in 
the  natural  course."  The  company  was 
authorized  to  agree  with  the  owners  of  any 
land,  through  which  the  said  canal  was  in- 
tended to  pass,  for  the  purchase  thereof; 
and,  in  case  of  disagreement, to  aue  out  writs 
of  ad  quod  damnum,  for  the  purpose  of  hav- 
ing the  value  of  the  lands  necessary  for  its 
work  assessed  by  a  jury,  and  the  lands  con- 
demned for  its  use,  so  that  the  same  should 
not  exceed  in  any  case  the  width  of  one 
hundred  and  fifty  feet.  And  it  was  pro- 
vided, that  the  river,  and  the  works  to  be 
erected  thereon,  in  virtue  of  the  act,  when 
completed,  should  forever  afterwards  be 
deemed  and  taken  to  he  navigable  as  a  public 
highway,  free  for  the  transportation  of  all 
goods,  commodities  or  produce  whatsoever, 
on  payment  of  the  tolls  imposed  by  the 
act:  and  that  the.  canal  and  works  of  the 
company,  and  the  profits  thereof,  should  be 
vested  in  the  stockholders,  their  heirs  and 
assigns,  as  tenants  in  common,  exempt 
from  taxes,  Ac.  Acts  of  October  session 
1784,  ch.  19,  i  1,  2,  11, 17;  11  Hen.  Stat,   at 

large,  p.  450,  457,  461. 
280  'Under  this  charter.  The  Jatnea 
River  Company  cleared  away  obstruc- 
tions in  the  bed  of  the  river,  from  the 
highest  point  from  which  it  deemed  the 
navigation  practicable,  to  the  commence- 
ment of  the  Great  Falls  at  Westham  (about 
five  and  a  half  miles  above  the  city  of 
Richmond),  and  from  Westham,  cut  acanal 
on  the  north  side  of  the  river  (with  locki 
to  let  boats  up  and  down,  of  the  dimensloi 
required  by  the  charter)  opening  into 
basin  made  in  the  city  of  Richmond.  The 
canal  crossed  diagonally  six  lota,  intersected 
the  streets  designated  in  the  plan  of  the 
city  as  B  and  C  streets,  6th  and  7th 
streets,  and  opened  into  the  basin  at  the 
Intersection  of  C  and  7th  streets.  The 
basin  was  formed  between  7th  street  on  the 
westward  and  12th  street  on  the  eastward, 
and  between  D  street  on  the  northward  and 
C  street  on  the  southward,  by  a  high  artifi- 
cial embankment  on  the  northern  and  eas- 
tern sides,  and  on  the  southern,  by  the 
natural  banks  of  a  ravine.  The  basin 
covered  six  entire  lots  of  the  city  and  parts 
of  several  others;  it  covered  also  parts  of 
8th,  9th,  10th,  and  11th  streets,  and  (which 
was  the  principal  subject  of  this  contro- 
versy) a  part  of  C  street.  For  the  ravine 
crossed  C  street  in  two  places;  and  its 
banks,  widening  and  diverging  to  the 
eastward  and  westward  from  the  points  of 
its  intersections  with  that  street,  were  in- 
cluded in  that  part  of  the  street  which 
fronted  the  basin,  namely,  along  nearly 
the  whole  length  of  the  basin.  And  so 
deep  was  the  ravine,  and  so  irregular  the 
proclivity  of  its  banks  facing  to  the  north- 
ward, that,  in  the  natural  state  the  ground, 
the  northern  line  of  C  street  descended  at 
some  points  to  a  depth  of  forty-five  feet  or 
more,  and  upon  an  average  to  a  depth  of 
-'         a  feet,  below  the  general  level  of  the 


southern  line.  Thus,  the  waters  of  the 
basin  filled  the  ravine  at  the  two  places 
where  it  crossed  C  street,  and,  in  other 
parts,  overflowed  the  northern  margin  of 
the  street,  more  or  less  according  to  the 
natural   curve  of  the  banks;  and,  ac- 

281  cording  to  the  'natural    varying  pro- 
clivity of  them,  the  water,  along  that 

line,  was  at  some  places  qnite  deep,  and 
at  others  very  shallow.  C  street  was  sixty- 
five  feet  wide;  and  the  average  width  of 
those  parts  of  it  (lying  above  and  below 
the  points  where  the  ravine  crossed  it) 
which  were  covered  by  the  waters  of  the 
basin,  was  twenty-five  feet,  and  the  aver- 
age width  left  uncovered  forty  feet.  The 
street,  where  it  bordered  on  the  basin,  in 
its  natural  state,  was  very  broken  ground, 
and  impassable  for  carriages  of  any  kind; 
and  it  remained  wholly  unimproved  at  the 
time  the  basin  was  formed;  though  it  had 
been  somewhat  improved  when  this  con- 
troversy commenced,  partly  (it  seemed)  by 
the  city,  and  partly  by  the  James  Kiver 
Company.* 

The  lots  and  parts  of  lots  covered  by 
the  waters  of  the  canal  and  basin,  or  the 
right  to  make  such  use  of  them,  and  the 
lots  on  which  the  northern  and  eastern 
embankments  to  contain  the  basin  were 
formed,  had,  it  seemed,  been  acquired  by 
the  James  River  Company,  by  agreements 
with  or  purchase  from  the  owners  thereof, 
or  by  condemnation  under  writs  of  ad 
quod  damnum :  but  as  to  the  parts  of 
the  streets  of   the  city    whi.:h    were 

282  'overflowed,    there  was    neither   any  - 
agreement    with    the   city  authorities 

or  with  the  owners  of  lots  on  the  streets, 
nor  any  condemnation  of  them  for  the  use 
of  the  company. t     Probably,  the  benefit  of 


•It  Ib  1 


□a.Le(loa  ttie  n 


0  descrlt>e  tbe  localities,  t 


d  some  aid  to  Uie  e: 


It  of  t 


t  the  atd 


n  in 


AccordlDE'  lo  tbe  plas  of  i 
screetB  rao  from  S.  E.  lo  N.  W.  In  a  direction  i>ar- 
allel  tothe  gm  era  i  course  of  I  lie'  Hver  there,  and 
are  deslenaced  by  letters  of  the  alphabet  from  A  to 
L— A  belDB  Ibe  fronthtreet  Dearest  tbe  river,  and 
I.  tbe  back  and  moil  uortbem  street.  These  loosl- 
tudtnal  alreetB  arelQleraecied  by  thirty  one  cross 
streets.  rauDlns  from  N.  E.  to  S.  W.  so  as  (almost 
all  of  tbem)  to  make  rlrhtancles  wttb  Ibe  others  : 
Brat  street  being  tbe  most  westward,  and  ihlrtr- 
flrst  street  tbe  mt>si  eastward.  The  nataral  sar- 
face  of  tbe  groDnd.  from  tbe  brow  of  the  river  hills 
to  tbe  banks  of  Shockoe  Creek  and  of  the  river, 
was  very  broken  :  and  that  part  of  C  street  border- 
ing on  tbe  baslD  was  especlalty  so.— Note  In  Original 
Bditlon. 

latparC  of  the  city  of  RIcfamoad  which  lies 
of  Shockoe  Creek,  was  laid  off  In  town  lots 

itreets,  by  William  Byrd,  the  proprietor  nf  tbe 
laud,  or  by  trustees  to  whom  becouveyed  tbe  land 
for  tbe  purpose,  and  the  lots  were  disposed  of  by  a 


■sbetor 

lottery,  all  the  titles  of  real  estat 
Lbe  city  are  traced.  It  bat  been  < 
3De  of  little  or  no  Interest)  wbe 


.    To  U 

(though 
Ber  the  right  tt> 
Byrd.  or  in  his 
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the  work  to  the  public,  and  especial); 
the  citj,  was  so  great  and  so  obvious,  that 
its  jnterference  with  the  streets  above  mea- 
tioned  (which  were  then,  indeed,  hardly 
used)  was  Dot  thought  of,  or  was  disre. 
garded.  The  canal  and  basin  were  com- 
pleted about  the  jear  1795,  and  thenceforth, 
till  the  commencement  of  this  controversy, 
the  James  River  Companj,  and  its  successor 
companies,  exercised  absolute  control  ovei 
its  canal  and  basin,  subject  to  the  public 
right  to  use  them  as  a  highway,  without 
interruption,  question  or  complaint,  from 
any  quarter,  and  enjoyed  the  whole  profits 
of  the  work. 

The  commonwealth  was  a  principal 
stockholder  of  the  company,  owning  indeed 
a  very  large  portion  of  its  capital  stock. 
The  profits  were  large.  In  February 
283  *1820,  the  legislature  [>assed  an  act, 
making  great  alterations  in  the 
charter  of  the  company,  upon  condition 
that  it  should  assent  to  the  same.  The 
purpose  was  to  provide  for  a  very  extensive 
improvement,  In  addition  to  that  which 
the    company    had     already   accomplished ; 


of  Uunlap's  Creek  (many  miles  beyond  the 
Blue  RldgG  of  mountains)  ;  the  making  of  a 
convenient  road  from  thence  to  the  great 
falls  of  the  Kanawha;  and  the  making  of 
the  Kanawha  navigable,  from  the  great 
falls  thereof  to  the  Ohio.  In  making  this 
additional  improvement,  the  company  was 
to  begin  by  making  the  Kanawha  naviga- 
ble from  the  great  falls  to  the  Ohio;  then, 
to  improve  the  navigation  of  James  River 
from  tide  water  to  Pleasant's  Island,  by 
locks  and  navigable  canals,  (in  other 
words,  to  extend  its  existing  canal  from 
the  head  thereof  at  Weatbam,  to  a  point 
twenty-five  miles  higher  up,  and  to  connect 
its  basin  with  tide  water);  next,  to  make 
the  road  from  the  mouth  of  Dunlap's  Creek 
to  the  great  falls  of  the  Kanawha ;  and  last. 
to  make  navig-able  canals  and  locks  from 
Pleasant's  Island  to  the  mouth  of  Dunlap's 
Creek,  The  additional  improvements  were 
to  be  made  under  the  superintendence  of 
commissioners  to  be  annually  appointed 
by  the  legislature.  To  enable  the  company 
to  accomplish  these  additional  improve- 
ments, it  was  authorized  to  borrow  money, 
the     legislature     providing    and   pledging 


Irastees.  aud  la  yet  la  bis  ortbclr  heirs,  or  Is  vested 
Id  tbe  corporation  of  Rlcbmoud  :  bat  tbe  atreeta 
are.  witbont  doubt,  public  and  common  blEbways- 
Tbe  leslBlature  bas  ofteu  autborlzed  tbe  city  aa- 
tborlties  to  wldcD  or  to  narrow  tbem.  It  has 
enclosed  paruof  lOtb.  lUh  and  12th.  and  of  F  aod 
a  streets.  In  the  capttol  square,  aod  appropriated 
them  to  PDbllcune.  And  by  the  charter  of  the  cor- 
poration of  RlcbmoDd  (conferred  and  freqaently 
altered  and  amended  by  actaoftbeleelBlalnre).  tbe 
snperlutendeDce  of  tbe  Btreeta  la  unqaeaUonabl; 
vested  In  tbecommoa  cotiDcll  of  the  dty  ;  which 

them,  or  leave  [hem  ^nalmproved.  at  lis  absolute 
dlscrecloD,  and  to  improve  such  parts  of  them.  In 
SQcb  manner,  and  it  such  times,  as  It  thinks 
proper,  thongb  It  la  believed,  thai  11  has  never.  In 
any  case,  shut  dp  any  of  them,  or  claimed  tbe 
power  to  doso  wIthoDt  special  authority  from  the 
leslslatnre.— Note  Id  Original  Bdltlon. 


funds  to  pay  the  interest;  additional  tolls 
were  given  to  the  company,  in  proportion 
to  the  additional  improvements,  as  sections 
thereof  should  be  completed ;  and  all  the 
profits  of  the  then  existing  as  well  as  of 
the  additional  improvements,  exceeding  12 
per  cent,  per  ann.  for  twelve  years,  and  IS 
percent,  per  ann.  forever  afterwards,  on 
the  existing  capital  stock  of  the  company, 
which  was  secured  to  the  stockholders, 
were  to  be  applied  to  the  additional  im- 
provements, and  to  the  payment  of  the 
284  interest  of  the  money  borrowed,  *and 
to  be  accounted  for  to  the  legislature. 
And  the  company  was  authorized  to  acquire 
ths  lands  necessary  for  its  purposes, 
namely,  two  acres  for  each  abutment  of  a 
dam  or  bridge,  the  same  for  any  lock,  the 
e  fur  any  tollhouse,  and  the  width  of 
hundred  and  fifty  feet  the  whole  len(;th 
of  its  canal,  by  purchase  from  the  proprie- 
tors; and  In  case  the  necessary  lands  could 
be  acquired  by  contract,  then  the  com- 
pany was  authorixed  to  proceed  to  have  the 
quantities  of  land,  abovementioned,  or  less. 
It  its  discretion,  condemned  for  its  use,  in 
:he  manner  prescribed  by  the  statute  "pre- 
icribing  certain  general  regulations  for 
ncorporating  turnpike  companies,"  for 
condemning  land  for  the  use  of  any  turnpike 
road, —changing  the  forms  of  the  proceed- 
,  as  the  nature  of  the  case  should  re- 
quire. And  it  was  provided,  that  the 
company  should  have  the  right  to  enter  on 
lands  for  laying  out  their  canals,  dams  and 
other  works,  and  in  making  examinations 
as  to  the  best  mode  of  improvement,  in 
tike  manner  as  was  allowed  to  turnpike 
companies  in  the  statute  referred  to.* 
See  the  act  of  February  1820,  Supp,  to  Rev. 
Code,  ch.  348.  The  James  River  Company 
assented  to  the  alterations  of  its  cbarter 
made  by  that  act;  and  the  additional  Im- 
provements were  commenced,  and  some 
progress  made  in  the  work. 

But  the  legislature  finding  it  necessary 
to  provide  a  more  effectual  method  of  mak- 
ing the  additional  Improvements,  passed 
mother  act  in  February  1823,  whereby  the 
:xisting  president  and  directors  of  Ihc 
James  River  Company  were  superseded,  and 
all  their  rights,  powers,  auties  and  privi- 
leges, were  transferred  to  the  governor, 
lieutenant  governor,  treasurer  and  first  and 
second  auditors,  of  the  commonwealth 
for  the  time  being,  who  were  constituted 
ex  officio  president  and  directors  of  the 
company.  Ample  funds  were  appro- 
priated and  pledged  *for  payment  of 
the  interest  upon  loans  previously 
contracted  by  the  company  under  authority 
of  former  laws,  and  of  the  dividends  (12 
cent,  per  ann.  for  twelve  years  and  15 
cent,  per  ann.  forever  afterwards]  on 
the  stock  of  the  company,  to  the  holders 
thereof.  New  provisions  were  made  for 
prosecuting  the  extended  systems  of  im- 
provement projected  by  the  act  of  February 
1820.  In  particular,  it  was  provided,  that 
two  commissioners  should  be  appointed 
annually  by  the  legislature,  one  for  the 
James  River  canal,  and  tbe  other  for  the 
Kanawha  road  and  navigation,  to  superi n - 
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tend  and  direct  tbe  execution  of  the  works, 
nitli  all  the  powers  and  rig'hts  that  had 
been  vested  in  the  James  River  Company 
for  the  purpose.  And  it  was  enacted, 
"that,  whenever  it  should  become  nece 
sary  to  subject  the  lands  of  individuals 
the  purposes  provided  for  in  the  said  act, 
(tbe  act  of  February  1320)  "and  theconae 
of  the  proprietor  could  not  be  obtained, 
should  and  might  be  lawful  for  the  said 
commissioners,  within  their  respective 
precincts,  to  enter  upon  such  lands,  and 
proceed  to  the  execution  of  such  works  as 
may  be  requisite;  and  the  pendency  of  any 
proceeding's  in  any  suit  in  the  nature  of  a 
writ  of  ad  qnod  damnum,  or  any  other  pro- 
ceedings, should  not  binder  or  delaj  the 
prosecution  of  the  work ;  and  no  order 
should  be  made,  or  injunction  awarded,  by 
any  court,  by  which  tbe  progress  of  the 
work  shall, be  arrested;  it  being  the  true 
intent  and  meaning  of  this  act,  that  all 
lands  should  be  liable  to  condemnation, 
and  that  the  proprietor  should  be  compen- 
sated in  damages."  See  the  act  of  Febru- 
ary 1823,  Snpp.  to  Rev.  Code,  ch.  351,  p. 
433,  +41,  3. 

Under  this  act,  further  progress  was  made 
in  the  projected  improvement ;  but  the  work 
not  fulfilling  the  expectations  or  wishes  of 
the  public,  the  legislature,  on  the  16th 
March  1832,  passed  "an  act  incorporating 
the    stockholders   of  The   James   River  an? 

Kanawha  Company,"    Supp.  to  Rev. 
286      Code,  ch.  377,  p.    474,    under   'which 

that  company  was  formed,  and  the 
act  is  its  charter.  It  provided,  that  books 
of  subscription  should  be  opened  for  the 
purpose  of  raising  a  capital  Stock  of 
5,000,000  dollars,  in  shares  of  100  dollars 
each,  and  that  the  state  should  be  regarded 
as  a  subscriber  for  10,000  shares,  to  be  paid 
for  by  a  transfer  to  the  New  Company,  of 
her  whole  interest  In  the  works  and  prop* 
erty  of  the  old  James  River  Company;  and 
that,  if  the  capital  of  5,000.000  dollars 
should  be  found  insufficient  to  complete  the 
works  required  of  the  new  company,  it 
should  be  at  liberty  to  enlarge  its  capital 
to  any  amount  that  should  be  found 
essary  to  that  end.  The  James  River 
Kanawha  Company  was  to  take  the  property 
thereby  transferred  to  it  by  the  state,  sub- 
ject to  the  payment  of  15  per  cent,  per  ann. 
forever,  to  the  stockholders  of  the  old  com- 
pany, and  subject,  moreover,  to  the  pledge 
of  the  surplus  tolls  of  the  company,  made 
by  former  laws,  for  the  security  of  the 
public  creditors,  who,  on  the  faith  of  that 
pledge,  had  lent  money  to  The  James  River 
Company,  for  the  use  of  the  commonwealth; 
but  tbe  legislature  pledg'ed  the  faith  of  the 
commonwealth  to  the  new  company,  that  it 
should  be  protected  from  the  payment  of  any 
part  of  the  principal  or  interest  of  the 
debt  contracted   by  such  loans ;  for   which 

furpose  funds  were  provided  and  pledged. 
The  effect  of  which  provision,  taken  in 
connexion  with  the  provisions  of  former 
laws,  was,  that  all  the  property,  and  all  the 
rights  of  every  kind,  which  belonged  to 
the  old  James  River  Company,  were  pur- 
chased by  the  commonwealth  at  a  fair 
and  full  stipulated  price,  and  transferred 
to  and  vested  in  the  new  company.)  The 
affairs  of  the  new    company   were   confided 


Virginia  Rsports,  AhnoTaTbd.  286-286 
to  the  care  and  superintendence  of  a  pres- 
ident and  seven  directors,  to  be  annually 
appointed  by  the  stockholders,  in  general 
meeting ;  who  were  charged  with  the  mak- 
ing and  execution  of  all  the  contracts  of 
the  company,  with  tbe  construction  and 
preservation  of  its  works,  with  tbe 
287      *c         "  '  


^custody  and  preservation  of  j 
property,  and  the  control  and  direc- 
tion of  all  its  agents.  The  James  River 
and  Kanawha  Company  was  (by  (  22,  of 
the  charter)  charged  with  the  duty  of  con- 
necting the  tide  water  of  James  River  with 
the  navigable  waters  of  the  Ohio,  by  on« 
of  the  thTee  following  plans  of  improve- 
ment, at  its  election — either,  1.  by  a  can- 
tinnation  of  the  lower  (the  then  existing) 
James  River  canal,  to  some  suitable  point 
on  this  river  not  lower  than  Lynchburg, 
a  continued  railroad  from  the  western 
termination  of  such  canal  to  some  conven- 
ient point  on  the  Great  Kanawha  below  the 
great  falls  thereof,  and  an  improvement  of 
the  Kanawha  from  thence  to  the  Ohio,  so 
as  to  make  it  suitable  for  steamboat  navi- 
gation ;  or  2.  by  a  continuation  of  the 
James  River  canal  as  aforesaid,  and  a 
continued  rnilroad  from  its  western  termi- 
nation to  the  Ohio  river;  or  3.  by  a  con- 
tinued railroad  from  Richmond  to  the  Ohio- 
Whichever  of  those  plans  the  company 
should  elect,  it  was  required  to  complete 
the  works  in  a  substantial  and  durable 
manner,  and  to  keep  them  in  good  repair, 
free  and  fit  for  public  use ;  and  the  works 
it  should  construct  and  the  property  it 
should  acquire  by  purchase  or  condemna- 
tion, under  authority  of  its  charter,  were 
vested  in  it  and  its  successors  forever,  for 
its  own  use  and  t>enefit,  exempt  from  all 
public  Uxes  &c.  And  (I  23}  if  the  com- 
pany should  elect  to  continue  the  lower 
James  River  canal  to  or  beyond  Lynch- 
burg, as  part  of  its  improvement,  then  the 
charter  required,  that  such  canal,  in  all  its 
parts,  from  Richmond  to  its  western  termi- 
nation, should  be  at  least  forty  feet  wide 
at  the  top,  and  twenty-eight  feet  wide  at 
the  bottom,  with  not  less  than  four  feet 
depth  of  water  at  all  seasons  of  the  year, 
and  should  be  provided  with  a  convenient 
towpath,  and  adapted  throughont  its  whole 
extent  to  the  navigation  of  boats  of  not 
less  than  thirty-five  tons  burden  ;  and  that 
the  canal  at  its  lower  termination  should 
be  connected  with  tide  water,  so  as  to  en- 
able such  boats  with  their  cargoes, 
288  to  pass  conveniently  "at  all  times 
Into  tide  water,  and  descend  the 
river  or  return.  As  the  dimensions  of  the 
new  canal  prescribed  by  the  charter,  far 
exceeded,  in  the  width  as  well  as  deptta, 
those  of  the  canal  which  had  been  con- 
structed by  the  old  James  River  Company, 
and  the  canal  was  to  be  extended  much 
farther  up  the  river,  and  so  it  might  be 
necessary  to  acquire  more  land  for  the 
purpose  of  the  improvement,  than  that 
which  the  old  company  had  acquired  and 
occupied;  therefore,  it  was  provided  (j  29) 
that  "the  president  and  directors"  (of  tbe 
James  River  and  Kanawha  Company) 
'their  officers,  agents  and  servants,  should 
lave  full  power  and  authority  to  enter  upon 
all  lands  and  tenements  through  which  they 
shonld  desire  to  conduct  their  road  or  canal. 
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or  any  feeder  of  tbe  canal,  or  ag-ainat  which 
the^  ebcttld  desire  to  abut  any  dam,  and 
to  laj  out  their  road,  canal,  feeders  and 
abutments,  according'  to  their  pleasure,  sc 
that  neither  the  dwelling  house,  yard,  gar- 
den nor  curtilage,  of  an;  person  should  be 
invaded  without  his  consent;  that  they 
should  describe  by  certain  limits,  the  lands 
whlcli  thej  should  desire  to  occupy  ' 
the  purposes  aforesaid,  and  such  contiguous 
land  as  they  should  desire  to  occupy,  as 
Bites  for  tollhouses,  warehofses,  stables 
and  other  buildings,  for  the  necessary  ac- 
commodation of  their  officers,  agents  and 
servants,  their  faoraes,  mules  and  other 
cattle,  and  for  the  protection  of  the  prop- 
erty entrusted  to  their  care;  provided,  that 
the  lands  so  laid  out  on  the  general  line  of 
the  road,  canal  and  its  feeders,  should  not 
exceed  one  hundred  feet  in  width;  that  the 
adjoining  land  for  the  sites  of  buildings, 
should  not  exceed  one  acre  in  any  parcel 
or  one  hundred  acres  in  the  whole,  and 
that  the  land  for  an  abutment  should 
exceed  one  acre :' '  that  ' '  it  sbould  be  lawful 
for  the  president  and  directors  to  purchase 
the  land  so  laid  out,  or  any  part  thereof 
and,  if  they  could  not  agree  with  the  ownen 
on  the  terms  of  purchase."  then  a  process 
was  authorized  and  prescribed  (J  29,  30,  31, 

32,  33),  whereby  the  company  should 
289      *have  the    lands  condemned    for  ita 

use.  and  damages  assessed  to  the 
owners,  to  be  paid  them  as  compensation. 
And  then,  there  were  the  following  provi- 
sions a  34,  3.S),  "While  these  proceedings 
are  dependinff  for  the  purpose  of  ascertain- 
ing the  damages  to  the  proprietor  for  the 
condemnation  of  his  land,  and  even  before 
they  shall  have  been  instituted,  the  pres- 
ident and  directors,  if  they  shall  thinh 
that  the  interest  of  the  company  requires 
it,  nay,  by  themselves,  their  officers, 
agents  and  servants,  enter  upon  the  lands 
laid  out  by  them  as  aforesaid,  and  which 
they  desire  to  condemn,  and  apply  the 
same  to  the  uses  of  the  company" — "In 
the  mean  time,  no  order  shall  be  made,  and 
no  injunction  shall  be  awarded,  by  any 
court  or  judge,  to  stay  the  proceedings  of 
the  company  in  the  prosecution  of  their 
works,  unless  it  be  manifest,  that  they, 
their  oQicera,  aKents  or  servants,  are  tran- 
scending the  authority  given  them  by  this 
act,  and  that  the  interposition  of  the  court 
Is  necessary  to  prevent  injury  that  cannot 
be  compensated  in  damages."  But  (J  36), 
if  tbe  president  and  directors  should  take 
possession  of  any  land,  before  the  same 
should  have  been  purchased  by  them  or  con- 
demned and  paid  for  according  to  the  pro- 
visions of  the  act,  or  should  fail  for  forty 
days  to  institute  proceedings  for  its  con- 
demnation, or  should  not  prosecute  with 
due  diligence  the  proceedings  commenced 
for  that  purpose;  then  "the  proprietor  of 
the  land"  was  anthorized  to  institute  pro- 
ceedings for  the  assessment  of  damages 
"to  tbe  owner  from  the  condemnation  of 
his  land  for  the  use  of  the  company,"  and 
the  court  was  required  to  render  judgment 
for  taim  against  the  company  for  the  dam- 
ages assessed  to  him  and  double  costs. 
When  the  improvements  In  the  navigation 
of  the  rivers  authorized  by  the  act  should 
be  made,  it    was  declared,  that  their  navi- 


gable waters  should  be  deemed  public 
highways,  free  for  the  use  of  all  persons 
whatsoever,  paying  the  lawful  tolls 
290  (allowed  and  'prescribed  by  tbe 
charter),  and  conforming  to  the  law- 
ful rules  and  regulations  of  the  company. 

In  making  the  improvement  of  the  nav- 
igation of  James  River  required  by  its 
charter.  The  James  River  and  Kanawha 
Company  widened  and  deepened  tbe  old 
James  River  canal,  so  as  to  make  it  forty 
feet  wide  at  the  top  and  twenty-eight  feet 
at  the  bottom,  with  not  less  than  four  feet 
depth  of  water,  and  thus  to  adapt  it  to  the 
navigation  of  boata  of  thirty-five  tons 
burden,  according  to  the  provisions  of  the 
charter.  And,  in  doing  this,  the  company 
deemed  it  necessary,  in  order  to  give  a 
passage  to  boats  of  such  dimensions,  from 
the  canal  into  the  basin,  to  cut  o£F  a  pro- 
jection of  C  street,  which  made  an  abrupt 
bend  in  the  old  canal,  at  the  point  where 
that  street  was  intersected  by  7th  street, 
and  where  th>  canal  entered  the  basin, 
and  to  excavate  a  part  of  C  street  at  that 
point,  which  had  not  been  .occupied  by  tbe 
old  canal,  and  to  include  the  same  in  the 
enlarged  and  Improved  canal.  The  company 
proposed  so  to  widen  and  straighten  the 
canal  at  its  entrance  into  the  basin  (havine 
already  widened  it  above  to  that  point) 
and  to  build  a  broad  bridge  across  the 
canal  at  the  intersection  of  C  and  7th 
streets,  which  should  keep  the  passage 
along  both  streets  uninterrupted.  The 
company  proposed  also  to  make  a  stone 
wall  on  both  sides  of  its  improved  canal, 
and  all  around  its  basin,  whereby  the  ad- 
joining lands  and  streets  should  be  saved 
from  being  encroached  upon  by  the  waters 
of  either,  the  canal  preserved  of  the  uni- 
form width  and  depth  required  by  the  char- 
ter, and  the  basin  (without  enlarging  or 
diminishing  its  actual  dimensions  and  ca- 
pacity) made  a  more  commodious  harbor  for 
boats,  and  ita  banks  more  commodious 
wharves.  On  the  northern  and  eastern 
margin  of  the  basin,  it  proposed  to  make  a 
'  lie  way  thirty  feet  wide,  bordering  on 
the  stone  wall  on  that  side.*  And, 
*as  on  the  southern  margin  of  the 
basin,  its  waters  covered  a  part  of  C 
:t  in  a  waving  line,  leaving  upon  an 
average  only  forty  feet  of  that  street  front- 
'ng  the  basin  uncovered,  it  proposed  to 
make  a  straight  wall  on  that  aide,  from 
~"  to  11th  street,  which  should  include 
twenty-five  feet  of  C  street  in  the  basin, 
and  leave  the  street  uniformly  forty  feet 
wide;  and  then  to  excavate  the  bed  of  the 
basin  within  and  along  that  wall,  in  places 
where  the  water  had  hitherto  been  shallow, 
o  as  to  afford  a  sufficient  depth  of  water 
.11  along  the  wall,  for  boats  of  any  dimen- 
ions  that  could  navigate  the  canal,  to  lie 
along  side  the  wall,  and  discharge  and  re- 
live their  cargoes. 

The  president  and  directors  of  the  com- 
pany thought  (aincerely,  without  doubt), 
that  their  projected  improvement  along  the 
lines  of  their  basin,  would  be  highly  bene- 
ficial to   the  city,    and    especially    to   the 

This  war.  tblTty  feet  wide,  except  wtiere  it 
crossed  streets,  was  to  t>e  made  on  land  txloaslue 
t  com  piny.— Note  Id  Original  Edition. 
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owners  of  property  on  the  southern  aM 
C  street,  fronting  the  basin ;  and  in  Octo- 
ber 1837,  they  ordered,  that  the  plan  of 
their  projected  improvement  should  be  laid 
before  the  common  council  of  the  city.  In 
order  to  obtain  its  approbation  of  and  " " 
sent  to  the  same,  and  to  ascertain  1 
much  of  the  expense  of  the  improvement 
the  city  would  contribute. 

Whereupon,  on  the  8th  January  1838,  the 
common  council  of  the  city  Resolved,  that 
it  would  sanction  the  plan  of  Improvement 
submitted  to  it  by  the  James  River  and 
Kanawha  Company  from  the  east  line  of 
8th  street  eastwardly  round  to  11th  street — 
or  further  (meaning,  along  C  street)  If  the 
owners  "of  property  would  consent  thereto; 
and  that  if  the  company  should  proceed  to 
make  the  projected  improvement,  the  city 
would  contribute  one  half  of  the  erpense, 
provided  the  same  should  not  exceed  70U0 
dollars  for  the  entire  improvement:  pro- 
vided that  a  portion  of  the  northern  and 
eastern  bank  of  the  basin  thirty  feet  wide 
should  be  left  open  and  ceded  as  and  'or  a 
public  highway  to   the   city    forever; 

292  "and  provided  further,   that   nothing 
in  the  resolution   contained  should  be 

construed  as  ceding  or  surrendering  any 
right  of  the  city  to  any  part  of  the  streets 
thereof,  or  to  prevent  the  future  improve- 
ment of  them  by  the  city. 

This  resolution  of  the  common  council 
having  been  communicated  to  the  president 
and  directors  of  The  James  River  and  Kana- 
wha Company,  the  board,  on  the  2Sth  April 
1838,  Resolved,  That  the  company  would 
proceed  to  make  the  projected  improvement 
of  its  basin  and  canal,  on  the  following 
terms  and  conditions,  viz.  that  the  com- 
pany, with  a  view  of  enclosing  the  basin 
with  a  substantial  stone  wall,  would  erect 
such  wall,  commencing  on  the  eastern  line 
of  8th  street  upon  the  neck  of  the  basin, 
and  running  thence  eastward  and  around 
the  eastern  end  of  the  basin,  to  C  street  on 
the  southern  side  thereof,  and  as  much 
further  along  C  street  to  its  intersection 
with  7th  street  as  the  owners  of  lots  on  0 
street  opposite  the  improvement  would  con- 
sent to,  leaving  C  street  forty  feet  wide  in- 
cluding the  wall  as  part  of  the  street;  of 
thp  expense  of  which  improvement  the  city 
should  contribute  one  half,  provided  the 
expense  of  the  whole  improvement  should 
not  exceed  7000  dollars ;  and  that  the  com- 
pany would  keep  open  and  in  good  repair, 
on  the  northern  and  eastern  bank  of  the 
basin  from  8th  street  around  to  C  street,  a 
space  thirty  feet  wide,  free  for  the  use  of 
the  inhabitants  of  the  city,  as  a  public 
way,  for  the  convenience  of  lading  and 
unlading  boats  and  other  vessels  on  'he 
basin,  and  for  the  transaction  of  all  other 
business  connected  with  the  basin,  subject, 
however,  to  such  regulations  of  police,  as 
the  company  should  from  time  to  time 
adopt  for  the  protection  and  preservation 
of  its  improvements,  and  for  preventing 
interruption  to  the  lading  and  unlading  of 
t>oat8  and  other  vessels,  and  to  the  other 
proper  business  of  the  basin :  and  that  the 
foregoing  resolution,    conditions  and 

293  terms,  should    be  submitted  *to   the 
common   council    of  the  city  for   its 

approbation:     It   being,     however,    to  be 


distinctly  understood,  that  while  the  com- 
mon council,  by  adopting  its  former  res- 
olution, or  approving  this  resolution  of  the 
company,  would  not  cede  to  the  company 
any  right  which  the  city  might  have  to  any 
of  the  streets  or  parts  of  streets  within  the 
limits  of  the  proposed  Improvement,  or 
debar  itself  of  any  right  hereafter  to  im- 
prove the  same,  the  JamesRiver  and  Kana- 
wha Company,  on  its  part,  did  not,  by  the 
adoption  of  this  resolution,  concede  to  the 
city,  any  right,  present  or  future,  over 
any  street  or  part  of  any  street  which  had 
been  heretofore  continually  covered  by  the 
waters  of  its  canal  and  basin,  but  the  rights 
of  the  parties  respectively,  in  regard  to 
such  streets,  should  remain  to  them  in  like 
manner  as  if  the  resolutions  of  the  common 
council,  and  of  the  company,  bad  never 
been  adopted. 

In  the  interval  between  the  adoption  of 
the  resolution  of  the  common  council  of 
the  8th  January  1S36,  and  that  of  the  presi- 
dent and  directors  of  the  company  of  the 
25th  April  following,  the  company  drew  off 
the  waters  of  the  canal  and  basin,  for  the 
purpose  of  making  the  projected  improve- 
ment of  the  basin,  and  of  the  canal  at  its 
entrance  into  it.  And  after  the  waters  had 
been  drawn  off,  and  while  the  canal  and 
basin  were  empty,  Richard  Anderson, 
David  Anderson.  James  Walthall  and  Nich- 
olas Mills,  inhabitants  and  corporators  of 
the  city  of  Richmond,  who  were  the  owners 
of  lots  with  warehouses  and  other  valuable 
improvements  thereon,  upon  the  south  side 
of  C  sireet  fronting  the  basin,  some  dis- 
tance below  the  entrance  of  the  canal  into 
the  basin  (they  owned  no  property  upon 
the  canal  at  that  point),  exhibited  a  bill  in 
chancery,  in  the  circuit  superior  court  for 
the  county  of  Henrico  and  city  of  Rich- 
mond, against  The  James  River  and  Kana- 
wha Company,  and  The  Mayor,  Aldermen 
and  Commonalty  of  thecit^;  wherein,  after 
shewing,  that  the  improvement  pro- 
294  jected  by  the  'company  would  include 
a  part  of  C  street  in  its  canal,  and 
another  part  thereof  in  the  basin,  and  re- 
duce the  width  of  the  street  from  sixty-five 
to  forty  feet,— they  complained  thai  the 
work  would  be  very  injurious  to  the  owners 
of  property  on  that  part  of  the  street  which 
would  be  so  narrowed;  and  insisted,  that 
the  street  was  a  public  highway,  to  the 
use  of  which  as  such,  in  its  whole  length, 
and  full  width  of  sixty-five  feet,  the  plain- 
tiff, and  all  the  citizens  of  Richmond,  and 
indeed  the  whole  public,  were  entitled; 
that  the  common  council  of  Richmond  were 
bound  by  the  charter  of  the  city,  to  im- 
prove and  keep  in  repair  all  the  streets, 
and  had  no  authority  to  cede  any  part  or 
the  use  of  any  part  of  any  street,  to  any 
person,  or  for  any  purpose  incompatible 
with  the  use  thereof  as  a  highway;  that 
The  James  River  and  Kanawha  Company 
was  not  authorised  by  its  charter,  to  take 
for  the  bed  of  its  canal,  or  of  its  basin,  or 
by  the  waters  of  either  to  encroach  upon 
and  overflow,  any  street  or  any  part  of  any 
street  of  the  city;  and  that  ifreat  injury 
lid  he  done  to  the  plaintiffs  and  others 
ilarly  situated,  by  the  projected  work, 
if  it  should  be  completed,  and  such  injury 
could  not  be  adequately  compensated  in 
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damages,  and  that  the  work  would  be 
public  nuiaance.  And,  therefore,  the  bill 
prajed  an  injunction  to  restrain  The  James 
Kiver  and  Kanawha  Company  from  inter- 
fering with,  diminiBhing-  the  width  of,  oi 
otherwise  altering  C  street,  and  to  restrain 
the  company  and  the  corporation  of  Rich- 
mond  from  carrying  into  effect,  the  agree- 
ment imported  by  the  resolution  of  the 
common  council  of  the  8th  January  1838,  bc 
far  as  the  same  related  to  C  street,  or  af- 
fected the  rights,  interests  and  privileges, 
of  the  plaiatiSs  and  the  other  corporators  of 
the  city. 

The  court  awarded  an  injunction,  to 
strain  The  James  River  and  Kanawha  Com- 
pany from  doing  any  act  Interfering  with, 
diminishing  the  width  of,  or  altering  C 
street,  according  to  the  boundaries 
295  and  limits  'thereof,  as  laid  uown  and 
established  in  the  plan  of  the  city, 
and  from  cutting  away  or  excavating  any 
part  of  the  street,  or  removing  the  earth 
therefrom ;  and  to  restrain  the  company 
and  the  corporation  of  Richmond,  from  car- 
rying into  eSect  the  agreement  imported 
by  the  resolution  of  the  common  counci* 
of  the  8tti  January  1838 — upon  condition, 
however,  that  the  plaintiffs  should  enter 
into  bond  with  surety,  in  the  penalty  of 
2000  dollars,  payable  to  the  defendants, 
conditioned  to  pay  and  satisfy  all  such  coBts 
and  damages  as  they  should  sustain  by 
reason  of  the  Injunction.  This  order 
understood  [though,  probably,  it  was 
intended)  to  injoin  The  James  River 
Kanawha  Company  from  letting  the  water 
again  into  its  canal  and  basin  to  the  same 
level  and  extent  as  it  had  always  before 
stood  at  and  occupied. 

The  injunction  bond  was  given,  and  the 
process  sued  out.  Whereupon,  the  common 
council  of  the  city,  by  resolution  dated  the 
30th  April  1838,  rescinded  its  resolution  of 
the  8th  January  preceding,  "leaving  the 
parties  concerned  to  the  assertion  of 
their  legal  rights  and  privileges;"  and 
thus  put  an  end  to  the  treaty  between  the 
corporation  and  The  James  River  and 
Kanawha  Company  on  the  subject  of  the 
projected  Improvement.  This  waa  stated 
in  the  answer  of  The  Mayor,  Aldermen 
and  Commonalty  of  Richmond  to  the  plain- 
tiffs' bill;  and  so  the  corporate  authorities 
of    the   city,    thenceforth,    took  no   i>art  in 

The  James  River  and  Kanawha  Company 
in  its  answer,  referred  to  the  act  of  incor- 
poration of  the  old  James  River  Company 
of  October  1784— the  act  of  February  1820, 
whereby  the  charter  of  the  old  company 
was  altered  and  amended,  and  a  much  more 
extensive  system  of  improvement  provided 
for — the  act  of  February  1823,  whereby  the 
commonwealth  took  upon  herself  the  exe- 
cution of  the  work,  and  all  the  property, 
rights  and  privileges,  of  the  James 
296  River  Company  "were,  in  effect,  pur- 
chased by  and  transferred  to  the 
state — the  act  of  incorporation  of  the  present 
company  of  March  1832,  transferring  to 
and  vesting  in  it,  all  the  property,  rights 
and  privileges,  of  the  old  James  River 
Company,  and  all  the  commonwealth's  inter- 
ests in  the  same— and  the  act  of  1835~36,  ch. 
110,   amending  the  charter.     And  then  the 
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answer  shewed — That  the  canal,  and  the 
basin,  as  originally  constructed  by  the  old 
James  River  Company,  and  completed  as 
early  as  1795,  occupied  parts  o(  several 
public  streets  of  Richmond  ;  and  that  the 
waters  of  the  basin  overflowed  a  part  of  C 
street  particularly,  intersecting  it  in  two 
places,  and  elsewhere  overflowing  the 
northern  margin  of  It  (as  above  described) ; 
and  though  some  of  the  hollows  in  the 
street  had  been  since  filled  up  with  earth, 
by  the  company  itself  or  with  its  permis- 
sion, so  as  to  render  it  practicable  as  a 
highway  (which  it  was  not  in  its  natural 
state),  the  waters  of  the  basin  still  over- 
flowed the  northern  margin  of  the  street, 
in  an  irregular  line,  leaving  only  an  aver- 
age width  of  forty  feet  of  the  street 
uncovered :  That  the  basin  had  been  so 
constructed  by  the  old  James  River  Com- 
pany, under  its  original  charter,  and 
under  claim  of  right  on  its  part;  and,  with 
the  exception  of  so  much  of  C  street  origi- 
nally covered  br  the  waters  as  the  company 
bad  reclaimed,  or  permitted  to  be  reclaimed, 
from  the  basin,  the  waters  thereof  had 
ever  since  occupied  a  part  of  C  street,  and 
the  same  part  which  they  overflowed  when 
the  present  company  recently  drew  them 
off  for  the  purpose  of  making  its  projected 
Improvement:  That  thus,  the  old  James 
River  Company,  and  all  who  succeeded  to 
its  rights,  had  occupied  and  enjoyed  the  use 
of  the  part  of  C  street  in  question,  for  the 
purpose  of  the  basin,  for  thirty-eight  years, 
without  let,  interruption,  complaint  or  ques' 
tion,  from  any  quarter:  And  that  the  pres- 
ent company  waa  advised  and  insisted, 
that  this  long  and  uninterrupted  enjoyment 
of  the  flow  of  the  waters  of  its  canal 
297  and  basin  over  parte  of  the 'streets  of 
the  city,  and  particularly  of  C  street, 
gave  the  company,  if  it  had  no  other  right, 
perfect  title  to  the  continued  flow  of  the 
atera  to  the  same  extent.  That  the  com-. 
pany  claimed  no  right  now,  to  overflow  any 
part  of  C  street  lying  along  the  line  of  the 
basin,  except  so  much  thereof  as  had  been 
before  overflowed  ;•  it  pretended  no  author- 
under  its  charter,  to  extend  its  basin 
that  part  of  the  street  which  had  been 
hitherto  left  uncovered;  and  did  not  Intend 
□  do  so,  without  the  concurrence  of  the 
ity  authorities;  all  it  had  proposed  was, 
that  as  the  basin  already  covered  the 
largin  of  the  street,  leaving  uncovered  a 
idth  in  some  places  of  more,  in  other  leas, 
than  forty  feet — an  average  width  of  forty 
feet;  and  as  the  basin  upon  the  street  was 
in  many  places  so  shallow,  that  boats  of 
the  smallest  burden  could  not  come  to  the 
shore  aad  line  along  side  of  it,  to  receive 
and  discharge  their  ladings;  therefore,  the 
company  had  projected  the  erection  of  a 
straight  substantial  stone  wall  along  the 
whole  length  of  the  basin  on  that  side, 
which  should  leave  C  street  of  the  uniform 
width  of  forty  feet,  and  to  excavate  the  bed 


ID  consideration  of 
act  of  lB»--9«.  ch.  110. 1 1,  ameadlne  tbe  charter. 
I  tbe  company  bas  tbe  same  rlgbt  to  occxiiy  a 
tof  C  street  wbicb  bad  not  been  before  occupied, 
tbe  purpose  of  Its  bwla.  ax  U  l)as  to  lake  a  part 
It  not  tKfore  oc<a|pleit,for(lUinM).-^Note  In 
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of  tbe  baain  within  tb«  wall,  where  it 
ahould  be  neceasarj,  ao  as  to  afford  a  suffi- 
cient depth  of  water  for  Teaaels  of  an; 
burden  that  cotild  navigate  the  canal,  to 
lie  aloDff  side  the  wall.  That  such  an  im- 
provement upon  that  line  of  the  basin 
would  be  very  beneficial  to  the  whole  trade 
of  the  river,  beneficial  too  to  the  citj,  and 
especially  to  the  owners  of  property  on  the 
south  side  of  C  street  fronting  the  basin. 
That  it  was  competent  to  the  common 
council  of  the  city  to  authorize  euch  an 
improvement;  but  it   had   no  rig'ht   now  to 

reclaim  from  the  waters  of  the  basin 
296      that  part  of  C  street  which  had  'been 

always  covered  thereby,  and  so  to 
contract  the  dimensions  of  the  basin,  as 
hitherto  and  so  long  used  and  enjoyed  by  the 
company,  a  width  of  twenty-five  feet  along- 
the  whole  leng-th  of  the  basin ;  but,  sup- 
posing the  common  council  had  a  right  to 
reclaim  the  whole  of  tbe  street  upon  the  line 
of  the  basin,  to  the  full  width  of  siity-five 
feet,  yet  the  expense  of  such  a  work  would 
be  too  g-reat  to  be  incurred  by  the  city, 
since  the  wall  which  would  be  necessary 
for  snch  an  improvement  of  the  street,  must, 
in  some  part  of  the  line,  be  seventy  feet 
hiR-h.  That,  aa  to  that  part  of  C  street 
which  ties  on  the  canal  at  its  entrance  into 
the  basin,  and  which  the  company  found  it 
necessary  to  cut  away,  in  order  to  straighten 
and  widen  the  canal  at  that  point,  so  as  to 
afford  a  passage  for  boats  of  the  enlarged 
dimensions  mentioned  in  its  charter,  the 
company  claimed  a  right,  under  the  pro- 
visions of  the  charter  (as  amended  by  the 
act  of  1S35-36,  ch.  110),  to  occupy  and  use 
any  land  it  thought  necessary  for  the  pur- 
pose, not  exceeding  a  width  of  two  hundred 
feet,  whether  such  land  was  the  property 
of  individuals,  or  was  occupied  by  a  public 
street  or  other  highway,  making  compensa- 
tion in  damages  to  any  party  injured;  that 
the  company,  however,  proposed  only  to  cut 
away  a  projection  of  C  street  which  nar- 
rowed and  made  an  abrupt  bend  in  the  old 
canal  at  its  entrance  into  the  basin,  leaving 
the  street  still  spacious  enough  for  all  the 
naeful  purpoaea  of  a  highway;  that,  in  this 
part  of  its  projected  improvement,  it  would 
not  transcend  the  authority  conferred  by  its 
charter,  and  would  do  no  injury  at  all  to 
any  body;  no  injury,  certainly,  that  might 
not  be  adequately  compensated  in  damages ; 
and  that,  therefore,  by  the  express  provi- 
sion of  the  charter,  the  courts  of  justice  were 
inhibited  from  awarding  an  injunction  to 
stay  the  proceedings  of  the  company  in  the 
prosecution  of  its  work. 

Maps    were  laid    before    the    court,     to 
explain   the     course      and     dimensions     of 

tbe  canal  and  basin,  constructed  by 
299      "the   old  James  River  Company,  and 

completed  about  the  year  1795;  and  to 
shew,  what  part  of  the  streets  of  the  city, 
and  especially  what  part  of  C  street,  bad 
been,  and  was  still,  occupied  by  the  canal 
and  the  basin,  what  part  of  C  street  would 
be  included  in  the  canal  and  basin  by  tbe 
projected  wall  along  that  line,  anl  what 
part  of  it  would  be  left  uncovered  thereby. 
It  appeared,  by  actual  measurement,  that 
the  average  width  of  C  street  left  uncovered, 
along  the  line  of  the  old  canal  and  basin 
(after  all  the  improvements  which  had  been 
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made  on  the  street  since  the  canal  and  basin 
were  first  constructed)  was  only  forty  feet ; 
and  that  the  wall  projected  by  the  company 
would  leave  the  street  uniformly  forty  feet 

The  depositions  of  several  witnesses  were 
taken  and  filed  by  both  parties,  as  to 
the  effect  upon  the  value  of  property  on 
the  south  side  of  C  street,  or  contracting  the 
street  to  a  width  of  forty  feet  along  the 
line  of  the  basin,  by  the  projected  stone 
wall.  Some  of  the  witnesses  on  the  part 
of  the  plaintiffs,  estimated  the  damages 
they  would  sustain  by  the  projected  work, 
as  high  as  4000  dollars ;  but  their  estimate 
was  plainly  founded  on  the  supposition, 
that  the  city  authorities  had  a  right  to  re- 
claim the  street  from  the  waters  of  the 
basin  to  its  full  width  of  sixty-five  feet  as 
laid  off  in  the  plan  of  the  city,  was  bound 
so  to  reclaim  it,  and  to  improve  it,  and 
would  do  it  within  some  short  time.  The 
witnesses  on  the  part  of  the  company 
thought  thst  no  injury  whatever  would 
result  to  the  plaintiffs,  or  others  whose 
property  waa  aimilarly  situated,  or  to  the 
city,  from  their  improvement  projected  by 
the  company,  but,  on  the  contrarjr,  tbe 
work  would  be  highly  beneficial  to  all  par* 
tiea  concerned ;  but  their  opinion  aupposed 
that  the  street,  and  the  basin  too,  were  to 
remain  in  their  existing  state,  unchanged 
and  unimproved,  or,  at  least,  unimproved 
for  a  tong  and  indefinite  term  of  years.  And 
upon  this  supposition,  It  was  indeed 
300  moat  clear,  that  the  'projected  im- 
provement would  be  very  beneficial 
to  the  whole  trade  of  the  river,  and  to  the 
city,  but  especially  so  to  the  holders  of 
property  on  the  south  side  of  C  street  front- 
ing the  basin;  it  would  leave  the  street  of 
the  same  uniform  width  which  was  now  its 
average  width;  it  would  greatly  facilitate 
the  improving,  filling  up  and  levelling  that 
part  of  the  street  left  open,  which  would 
still  be  as  wide  as  D  street,  the  principal 
street  for  the  transportation  of  produce  and 
goods  io  the  city;  it  would  afford  for  the 
largest  boats  a  near  access  to  the  lumber 
houses,  warehouses  and  storehouses,  on  the 
south  side  of  C  street,  fronting  the  basin, 
a  nearer  access,  indeed,  than  boats  of 
the  least  burden  had  ever  had;  it  would 
afford  a  commodious  harbor  for  boats,  and  a 
commodious  wharf  to  which  thej  could  be 
securely  moored,  and  upon  which  they  could 
land  and  from  which  they  could  take  iu 
their  cargoi^s,  while  room  enough  would  be 
yet  left  for  the  passage  of  carriages  of  all 
kinds.  As  to  the  improvement  of  C  street 
to  its  full  width  of  sixty-five  feet  as  laid  off 
in  the  plan  of  the  city,  the  northern  line  of 
the  street,  when  covered  by  the  waters  of 
the  basin,  had  been  sounded;  the  depth 
of  the  water  at  one  point  was  found  to  be 
forty-five  feet,  and  the  average  depth  was 
sixteen  feet;  the  bottom  was  alluvial,  so 
that  if  a  wall  was  to  be  built  upon  that  line 
of  the  street,  it  would  be  necessary  to  lay 
the  foundation  much  deeper,  or  to  build  it 
on  piles;  and  tbe  expense  of  auch  a  wall, 
and  of  filling  up  the  street,  would  be  (ac- 
cording to  the  estimate)  18000  dollars. 

With  regard  to  tbe  straightening  and 
,  widening  the  canal  at  its  entrance  into  the 
;  basin,  and  taking  off  a  part  of  C  street  and 
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IncIndiDg  it  in  the  canal  for  that  purpose, 
it  was  proved,  that  that  part  of  the  pro- 
jected improvement  of  the  company,  was 
absolutely  necessary  to  afford  a  convenient 
passage  from  the  canal  into  the  basin,  for 
boats  of  the  enlarged  dimensions  for  which 
the  company  was  bound  by  its  charter  to 
adapt     its    improvement    of    the   naviga- 

301  *Upoa  a  motion  of  The  James  River 
and   Kanairha   Company   to  dissolve 

the  injunction,  the  court,  in  November 
1838,  decreed,  that  so  much  of  the  injunc- 
tion as  could  be  understood  or  construed  to 
restrain  the  company  from  introducing  the 
water  of  James  River  through  the  canal 
into  the  basin,  to  the  usual  extent,  and  ac- 
cording to  the  usual  flowing  of  the  water 
before  the  injunction  was  awarded,  and 
before  the  recent  temporary  withdrawal  of 
the  water  from  the  basin  by  the  company 
with  a  view  to  an  enlargement  of  the  canal, 
should  be  and  was  thereby  dissolved;  and 
that,  aa  to  every  other  purpose  of  the  in- 
junction, the  motion  to  dissolve  it  should 
be  overruled,  and  it  should  remain  obliga- 
toi7  on  all  parties  concerned. 

The  company  presented  a  petition  to  this 
court,  praying  an  appeal  from  the  decree; 
which  was  allowed. 

Tiie  cause  was  argued  here  by  the  Attor- 
ney General,  Macfarland  and  Johnson  for 
the    appellants,    and    by   Harrison    for  the 

ALLEN,  J.  The  35th  section  of  the  act 
of  March  1832,  incorporating  The  James 
River  and  Kanawha  Company,  provides, 
that  "no  order  shall  be  made,  and  no  in- 
junction shall  be  awarded,  by  any  court  or 
judge,  to  stay  the  proceedings  of  the  com- 
pany in  the  prosecution  of  their  works, 
unless  it  be  manifest,  that  they,  their 
officers,  agents  or  servants,  are  transcend- 
ing the  authority  given  them  by  the  act, 
and  that  the  interposition  of  the  court  is 
necessary  to  prevent  injury  that  cannot  be 
adequately  compensated  in  damages. ' ' 
This  provision  of  the  charter  seems  to  have 
been  derived  from  a  similar  clause  con- 
tained in  the  act  of  February  1823,  which 
was  an  amendment  to  the  act  of  February 
1820;  two  laws  which,  taken  together, 
superseded  the  old  James  River  Company, 
converted  it  into  a  mere  state  agent,  and 
vested   the   whole  control   of  the  con- 

302  templated  •Improvement  in  the  state 
authorities.  The  act  of  1823  pro- 
vided, that  the  pendency  of  any  proceedings, 
in  any  suit  of  the  nature  of  a  writ  of  ad 
quod  damnum,  or  any  other  proceedings, 
should  not  hinder  or  delay  the  progress  of 
the  work ;  and  no  order  should  be  made  or 
injunction  awarded  by  any  court,  by  which 
the  progress  of  the  work  should  be  arrested ; 
it  being  the  true  intent  and  meaning  of  the 
act,  that  all  lands  should  be  liable  to  con- 
demnation, and  that  the  proprietor  should 
be  compensated  in  damages.  Under  these 
laws,  no  court  or  judge  is  authorised  to 
arrest  the  progress  of  the  work,  unless  il  is 
manifest  that  the  company  is  transcending 
its  authority,  and  that  the  interposition 
of  the  court  is  necessary  to  prevent  in- 
jury which  cannot  be  adequately  compen- 
sated in  damages.  Both  circumstances 
must  concur.    Remedy  was  provided  for  all 


such  damages  as  the  legislature  deemed 
necessary  to  compensate,  where  the  com- 
pany did  not  transcend  its  authority.  Still 
It  is  apparent,  that  damages  for  which  no 
adequate  compensation  could  be  made, 
might  be  sustained  from  the  works  of  the 
company  acting  within  the  limits  of  its 
authority.  For  instance,  the  health  of  the 
proprietors  in  the  immediate  vicinity  of 
the  canal,  or  of  the  refluent  waters  of  the 
ponds  and  reservoirs,  might  be  seriously 
affected.  For  such  injuries  no  adequate 
compensation  could  be  made.  But  the  leg- 
islature did  not  consider  it  proper,  that  a 
great  public  work,  intimately  connected 
with  the  wealth  and  prosperity  of  the  whole 
state,  should  be  arrested,  in  consequence  of 
such  partial  and  unavoidable  inconven- 
iences. If  the  company  has  not  transcended 
its  authority,  and  these  injuries  and  incon- 
veniences are  the  necessary  consequence  of 
such  a  work,  its  proceedings  cannot  tie 
arrested. 

The  enquiry,  then,  is,  has  the  company, 
in  the  work  complained  of,  transcended  its 
authority?  If  it  has  not,  the  qnestion  is 
settled.  If  it  has  transcended  its  authority, 
it  would  then  be  proper  to  examine, 
303  whether  the  'plaintiffs  below  are 
likely  to  sustain  such  injury  that  it 
could  not  be  adequately  compensated  in 
damages. 

For  the  purpose  of  ascertaining  whether 
the  company  has  exceeded  its  authority,  we 
must  look  to  the  first  act  incorporating  a 
company  to  improve  the  navigation  of 
James  River,  to  discover  what  was  the 
character  of  the  improvement  contemplated ; 
enquire  what  was  done  by  the  old  James 
River  Company  to  effect  that  object  ;  and 
then  find  out  what  rights  belonging  to  the 
old  company,  are  vested  in  the  new,  and 
the  extent  of  its  authority  under  the  various 
laws  which  have  passed  on  the  subject. 
The  first  act,  that  of  October  1784,  incor- 
porating the  old  James  River  Company, 
recites,  that  the  clearing  and  extending  the 
navigation  of  James  River  from  tide  water 
upwards  to  the  highest  point  practicable 
on  the  main  branch  thereof,  will  be  of 
great  public  utility,  and  that  it  may  be 
necessary  to  cut  canals  and  erect  locks  or 
other  works  on  the  sides  of  the  river;  and 
as  It  would  be  essential  in  the  cutting  of 
canals,  to  pass  through  the  lands  of  indi- 
viduals, the  act  provided  for  the  condem- 
nation of  the  lands  necessary  for  the  canal 
Ac.  and  for  the  assessment  of  damages  to 
the  proprietors.  The  first  act  contemplated 
the  extension  of  the  navigation  from  tide 
water  to  the  stream  above.  To  accomplish 
this,  canals  round  the  falls  would  be  nec- 
essary, and  power  was  conferred  on  the 
company  to  acquire  the  land  necessary  for 
tliat  purpose.  The  legislature  could  not 
have  been  ignorant,  that  if  the  improve- 
ment was  made,  in  the  manner  contem- 
plated, on  the  north  side  of  the  river,  the 
canal  must  pass  through  the  city  of  Rich- 
mond. It  was  legislating  within  view  of 
the  ground,  and  within  hearing  of  the  falls 
which  created  the  greatest  obstruction  to 
the  navigation  of  the  stream.  The  charter 
did  not  restrict  the  company  in  the  choice 
of  the  sides  of  the  river:  the  public  inter- 
est, indeed,  required  that  It  should  conduct 
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the  caDal  on  the  north  side,  if  possible,  for 
there  waa  situated  the  seat  of  ^ovem- 

304  meot,    and   a  'growing  city,  and  one 
object  of  the  work  was  to  chefiah  and 

foster  it.  Under  this  act,  the  cowpanj  had 
full  power  to  pass  through  the  citj,  and  it 
commenced  operations.  At  a  very  earl; 
daj,  it  constructed  a  canal  passing  In  part 
through  C  street,  and  terminating  in  a 
basin,  which,  on  one  side,  boundol  upon 
and  overflowed  a  part  of  C  street ;  a  deep 
ravine  occupied  a  part  of  the  ground  of 
that  street,  and  constituted  a  portion  of  the 
basin.  These  works,  so  constructed,  have 
continued  in  use  ever  since.  II  any  doubt 
of  the  authority  of  the  cotnpanj  to  con- 
struct them  originally,  could  have  been 
entertained,  the  legislature  has  since 
recognized  them  as  existing  works  of  the 
company.  Thus,  in  1818,  an  act  was  passed 
authorizing  Edward  Trent  to  erect  a  toll- 
bridge  across  the  basin  of  the  James  River 
Company,  in  the  direction  of  9th  street  in 
the  city  of  Richmond,  if  the  company 
should  consent  thereto,  and  securing  to  the 
company  the  right  of  purchasing  the  bridge 
upon  paying  the  value  of  the  materials  and 
workmanship.  And  when,  by  the  acts  of 
1820  and  iSli,  the  company  was  converted 
into  a  state  agent,  the  state  in  fact  becom- 
ing the  owner  of  the  works  and  controlling 
the  whole  of  them,  the  basin  and  canal  were 
continued  on  the  ground  nilginally  occu- 
pied, and  were  held  and  enjoyed  by  the 
state,  in  the  name  of  its  agent.  The  James 
River  Company:  the  company  itself  then 
consisting  of  some  of  the  chief  function- 
aries of  the  government,  who  ex  officio 
constituted  the.  board  of  president  and 
directors.  Under  this  management,  the 
works  were  extended ;  and  by  an  act  passed 
in  February  182S,  it  was  provided,  that  as 
soon  as  the  lower  section  of  the  canal 
should  be  completed  from  the  basin  in  the 
city  of  Richmond  to  Pleasants's  Island,  the 
company  should  be  entitled  to  demand  cer- 
tain additional  tolls.  These  various  acts 
leave  no  doubt  as  to  the  authority  of  the 
old  James  River  Company  to  conduct  its 
Improvements  through  the  city;  that,  after 
it   had   done   so,    adopting  the    line 

305  through  C  street  *now  complained  of. 
Its  works,  whilst   it  held  them,  were 

recognised  as  lis  property  by  the  state ; 
and  that  when  the  state  became,  in  effect, 
the  owner,  they  were  by  state  authority 
kept  up  and  enjoyed.  In  this  condition  of 
things,  the  act  incorporating  the  present 
company  passed.  The  whole  interest  of  the 
commonwealth  in  the  works  and  property 
of  the  then  James  River  Company,  was 
transferred  to  the  new  company,  together 
with  all  tolls,  rents  and  other  emoluments, 
rights,  privileges  and  immunities,  which 
were  then  enjoyed  by  the  James  River 
Company.  The  preamble  of  the  act  incor- 
porating the  new  company  recited,  that  the 
measures  hitherto  adopted  to  connect  the 
tide  water  of  James  River  with  the  navi- 
gable waters  of  the  Ohio,  had  been  found 
inadequate  to  the  object.  The  22d  section 
left  it  to  the  option  of  the  new  company,  to 
adopt  one  of  three  modes  of  improvement; 
and  if  that  of  a  canal  should  be  adopted, 
the  23d  section  provided,  that  it  should  be 
not  less  than  forty   feet    wide   at  the  top, 


twenty-eight  feet  wide  at  bottom,  with  not 
less  than  four  feet  depth  of  water  at  all 
seasons  of  the  year.  Under  this  charter, 
the  present  company  has  come  into  exist- 
ence. It  has  adopted  the  mode  of  improve- 
ment by  a  canal,  and  to  comply  with  the 
provisions  of  the  charter,  and  accommodate 
the  trade  passing  on  a  canal  of  such  capac- 
ity, it  has  found  it  necessary  to  widen  that 
portion  passing  through  C  street,  and  to 
build  a  wall  along  the  southern  margin 
of  the  basin  on  C  street.  By  doing  so,  it  is 
alleged,  it  encroaches  on  the  street,  though 
a  width  of  forty  feet  is  still  left  for  the 
street.  Was  the  company  authorized  by 
its  charter  to  make  this  encroachment? 
for  if  it  was,  then,  whatever  injury  may 
ensue  to  the  property  holders  on  the  street, 
an  injunction  cannot  be  awarded.  The  his- 
tory of  the  acts  of  the  old  company  proves 
that  it  was  authorized  to  pass  along  this 
line,  that  it  did  so,  and  that  its  works  were 
recognized  by  the  state,  both  before  and 
after   they    became    state     property ; 

306  and  we  have  seen,  "that  every  thing 
owned  by  the  old  company  was  trans- 
ferred to  the  new.  The  new  company, 
then,  unquestionably  by  this  transfer,  was 
entitled  to  hold,  occupy  and  enjoy  the  works, 
as  they  had  been  held  by  the  old  company 
and  the  state.  But  in  the  event  of  its 
adopting  a  particular  plan  of  improvement, 
it  was  required  to  enlarge  its  canal.  It  has 
adopted  this  plan,  and  must  of  necessity 
be  authorized  to  encroach  on  the  street, 
to  give  its  canal  the  increased  capacity 
required  by  its  charter.  The  increased  ca- 
pacity of  the  canal  requires,  in  the  judg- 
ment of  the  company,  a  wall  along  the 
basin,  to  give  the  proper  depth,  so  that 
boats  navigating  the  canal  can  approach 
the  streets  and  wharves  to  receive  and 
discharge  their  freight.  It  is  not  neces- 
sary for  me  to  say,  whether  this  judgment 
has  been  discreetly  exercised;  though  from 
the  facts  developed,  it  would  seem  to  have 
been  exercised  in  this  case,  in  a  manner 
best  calculated  to  promote  the  interests  of 
these  very  property  holders,  the  convenience 
of  the  public,  and  the  welfare  of  the  com- 
pany. The  only  enquiry  that  I  deem  it 
necessary  to  make,  is,  whether  the  com- 
pany was  authorized  under  its  charter  and 
the  laws  taken  in  connection  with  it?  An 
examination  of  those  acta  leaves  no  doubt 
upon  the  subject;  and  if  any  damage  has 
been  sustained,  the  parties  injured  must 
seek  their  redress  elsewhere.  The  company 
has  done  and  proposes  to  do  nothing  which 
the  law  did  not  authorize;  and  acting  within 
the  limits  prescribed,  it  cannot  be  arrested 
by  injunction. 

It  is  argued,  however,  that  the  charter 
prescribes  the  mode  of  acquiring  and  con- 
demning land  when  wanted  for  the  purposes 
of  the  canal ;  and  as  there  is  no  provision 
for  the  condemnation  of  the  street,  the  law 
could  not  have  contemplated  any  occupation 
of  it  for  a  canal.  And  this  has  ted  to  a 
learned  and  able  argument  upon  the  subject 
of  Highways,  the  Jus  Publicum  Ac.  I  do 
not  deem  it  important  to  discuss  those 
questions.  If  the  fee  in  the  street  Is 
in  the  original    proprietor,  subject  to 

307  *the  easement,  then   there  is  a  pro- 
prietor who  is  provided    for    by    the 
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act.  If  it  is  In  the  cit;  corporation  (and 
I  Incline  to  think  that  there  is,  and  from 
necessitj  must  be,  a  difference  between 
streets  in  cities  and  towns,  and  ordinarj 
hig-hways,  and  that  the  fe«  of  the  streets 
should  be  hold  to  be  in  the  city  or  town 
authorities),  then  the  corporation  is  the 
proprietor,  and  can  proceed  under  the  act, 
for  compensation;  if  it  is  the  common- 
wealth, then  the  commonwealth  has  by  law 
authorised  the  improvement,  and  requires 
the  enlargement  of  the  canal;  and  that 
uecessarily  leads  to  an  encroachment  on 
the  street.  For  all  the  purposes  of  this 
case  and  arg-ument,  it  is  sufficient  to  say, 
the  law  authorizes  the  company  to  con- 
duct the  canal  through  the  city,  and  to  oc- 
cupy any  property  not  expressly  excepted. 
Streets  do  not  fall  within  any  of  the  ex- 
ceptions, and  therefore  the  company  has  a 
right  to  occupy  them.  If,  by  doing  bo,  it 
Inflicts  injury  on  any  individnal,  his 
remedy  is  at  law  and  in  damages,  but  be 
cannot  arrest  the  work. 

TUCKER.  P.  In  whatever  light  I  have 
been  enabled  to  view  this  case,  I  am  per- 
fectly satisfied,  that  the  injunction  never 
should  hare  been  granted,  and  that  upon 
the  hearing  it  should  have  been  altogether 
diMolved. 

At  the  very  threshold  of  this  enquiry  is 
the  question  of  jurisdiction ;  a  qnestion  first 
to  be  disposed  of.  since,  without  jurisdic- 
tion, this  court  has  no  authority  to  decide 
the  merits  of  the  controversy,  except  so  far 
as  they  are  inseparably  connected  with,  and 
lay  a  foundation  for,  the  exercise  of  juris- 
diction. I  shall  proceed,  therefore,  to  en- 
quire, whether  the  case  presented  furnished 
a  proper  ground  for  the  exercise  of  equitable 
jurisdiction  by  way  of  injunction?  And  in 
doing  this,  I  shall  not  find  occasion  to  look 
into  the  decisions  of  the  courts  of  chancery, 
as  we  are  furnished  by  a  higher  authority, 
with  a  welt  defined  rule  which  we  are  not 
permitted  to  disregard  :  I  mean  the  act  of 
1832,  By  the  35th  section  of 
308  'that  act,  it  is  provided,  that  "no 
order  shall  be  made,  and  no  injunc- 
tion shall  be  awarded,  by  any  court  or 
judge,  to  stay  the  proceedings  of  the  com- 
pany in  the  prosecution  of  their  works, 
unless  it  be  manifest  that  they,  their  oGH- 
cers,  agents  or  servants,  are  transcending 
the  authority  given  them  by  the  act,  and 
that  the  interposition  of  the  court  is  nec- 
essary to  prevent  injury  that  cannot  be 
adequately  compensated  in  damages. ' ' 
Whether  the  jurisdiction  of  the  courts  of 
equity  in  reference  to  the  company,  be 
diminished  or  not,  it  may  safely  be  as- 
sumed, that  it  is  not  extended;  and  we 
cannot  therefore  err,  in  either  aspect,  in 
making  this  section  our  guide. 

The  first  question  that  has  t>een  made  as 
to  its  construction  is,  whether  a  concurrence 
of  both  conditions  is  necessary  to  give  the 
jurisdiction,  or  whether  the  existence  of 
only  one  will  not  suOice?  Upon  this  ques- 
tion, this  court  has  already  pronounced  in 
the  case  of  the  Tuckahoe  Canal  Co.  v.  the 
Tuckahoe  Railroad  Co.,  11  Leigh  42.  In 
that  case,  it  was  declared,  that  it  was  not 
a  sufficient  ground  of  jurisdiction,  either 
that  the  company  was  transcending  its 
powers  or  that  an  injunction  was  necessary 


to  prevent  irreparable  damage.  A  concur- 
rence of  both  was  necessary  to  justify  the 
restraining  jurisdiction.  The  words  are 
too  clear  to  require  or  admit  explanation. 
The  copulative  "and"  leaves  no  doubt  that 
both  grounds  must  concur,  or  the  power 
to  injoin  does  not  exist.  We  must  do  vio- 
lence to  the  language,  and  impute  to  the 
legislature  the  use  of  "and"  for  "or,"  if 
we  construe  the  clause  otherwise.  We 
should  do  more :  we  should  violate  the  obvi- 
ous spirit  and  meaning  of  the  law.  The 
whole  course  of  legislation  for  years  in  re- 
lation to  this  and  others  companies  incor- 
porated for  great  public  improvements,  has 
indicated  the  legislative  intention  to  pre- 
vent the  suspension  of  operations,  and 
leave  the  party  Injured  to  his  ad  quod 
damnum,  or  his  action  for   damages. 

309  This  may  "be  seen  by  the  act  of  Feb- 
ruary 1823,  J  22.  and  by  the  provisions 

of  the  act  of  1832  { the  charter  of  the  present 
company)  which  we  are  considering;  in 
which  last,  we  find  it  provided,  that  even 
before  proceedings  for  condemnation  have 
been  Instituted,  the  company  may  enter 
upon  the  lands  laid  out  by  them  and  apply 
the  same  to  the  uses  of  the  company ;  and 
that  no  injunction  shall  be  granted  to 
restrain  them  unless  under  the  concurrent 
circumstances  of  violated  power  and  ir- 
reparable damage.  And  can  we  doubt,  that 
those  provisions  are  wise  and  salutary? 
What  public  improvement  could  be  success- 
fully prosecuted  without  them?  If  every 
individual  along  the  line  of  the  imgrovc- 
ment  could  be  entertained  on  frivolous  ' 
grounds,  and  permitted  to  arrest  the  works, 
what  end  would  there  be  to  the  mischief? 
Did  not  the  legislature  foresee,  and  act  npon 
the  prescience,  that  whether  the  individual 
complaining  sustained  irreparable  injury 
or  not,  the  company  was  sure  to  suffer  the 
infliction  of  such  injury  under  the  operation 
of  the  injunction?  and  not  the  company 
only,  but  the  whole  public  upon  the  line  of 
the  canal?  If  the  individual  be  cast,  and 
victory  declares  for  the  company,  yet  by 
many  such  victories  they  will  be  undone. 
Have  they  the  means  of  recovering  adequate 
compensation  in  damages?  Admitting  ade- 
quate security  to  be  given,  instead  of  the 
paltry  sum  of  2000  dollars  for  arresting  the 
works  of  this  great  and  important  company 
for  three  years,  how  are  its  damages  to  be 
adequately  ascertained?  They  depend  upon 
the  tolls  it  may  have  lost,  and  the  dead 
capital  and  unemployed  labourers  in  its 
service.  Nor  is  this  all.  Who  canestimate 
the  injury  to  others?  Who  can  compensate 
the  farmer  and  the  planter  for  the  mischief 
he  sustains  by  every  day's  unnecessary  ob- 
struction of  the  improvement?  Can  he 
justly  demand  compensation  from  the  com- 
pany, whose  hands  are  tied  against  its 
will?  A  breach  In  the  canal  occurs  which 
a  few  days  might  remedy;  but  the  re- 
pair  is    arrested    by    some    captious 

310  'litigant     for     months     and    years. 
Where   is    the   redress    of  the   whole 

population,  who  depend  upon  the  canal  for 
transportation,  and  are  of  course  unpro- 
vided with  any  other?  The  basin  is  drawn 
off  for  repairs,  which  may  require  but  a 
few  weeks:  but  some  dissatisfied  person 
who  cannot,  or  will  not,  see  what  is  for  his 
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own  or  the  pablic  advantage,  ties  np  the 
company's  hands  for  years-  In  the  mean 
time  the  millaani]  manufHctorlea  dependant 
upon  it  for  their  supplies  of  water,  are 
stopped  in  their  operations  and  heavy  losses 
are  sustained  :  who  shall  indemnify  them? 
Thecompany?  Astoit,  the  actcomplained 
of  is  in  Ittvitum.  The  plaintiff  in  the  in- 
junction, for  his  improper  and  officious 
meddling?  However  he  might  deserve  lo 
t>e  held  responsible,  it  mig-ht  be  difficult  to 
reach  him  by  any  form  of  action;  and  his 
surety  in  the  injunction  bond  certainly 
could  not  be  made  liable  to  any  other  than 
the  company.  Considerations  like  these, 
besides  the  mischiefs  to  the  commonwealth, 
ever  consequent  upon  such  ruinous  injuriei 
to  her  citizens,  doubtless  gave  occasion  tc 
the  provisions  we  have  been  considering. 
They  are  wise  and  salutary ;  and  we  sboald 
advance  the  objects  of  the  legislature, 
stead  of  defeating  them. 

There  ie,  however,  a  conclusive  rea 
for  the  provision,  that  no  injunction  should 
be  granted  without  the  concurrence  of  the 
two  circumstances  of  violated  authority 
irreparable  damage.  The  requisition  both 
of  wrong  and  injury  to  sustain  an  t 
is  one  of  the  moat  familiar  principles 
law.  Upon  what  ground  could  Anderson  be 
permitted  to  enjoin  the  company,  if  they 
were  pursuing  the  authority  given  them  by 
law?    Or,  upon  what  principle  i^ould  he  be 

Grmitted  to  arrest  their  progress,  if  it  did 
m  no  injury,  and  was  likely  to  do  him 
none?  If  not  injured,  he  has  no  right  tc 
complain;  and  though  injured,  he  must 
submit  to  what  the  law  has  autborixcd. 
There  must,  then,  be  an  unlawful  act,  and 
danger  of  irreparable  injury  to  him' 
311  aelf,  to  constitute  *any  claim  to  the 
interference  of  the  court,  by  injunc- 
tion. 

Assuming  then  this  construction  of  the 
law,  let  us  next  enquire,  whether  the  two 
prereqitisitea  exist  in  this  case,  which  thi 
law  demands.  I  am  of  opinion  that  neither 
exiat:  I  am  aatisfied,  that  the  plaintiffs 
below  are  not  injured,  but  are  benefited  by 
the  operations  of  the  company;  and  that  it 
does  not  appear  that  the  company  ia  man- 
ifestly transcending  its  authority. 

As  to  the  first— that  the  plaintiffs  are 
benefited  by  the  operations  of  thecompany: 
this  seems  to  me  very  obvious  in  relation 
to  that  part  of  C  street  which  borders  on 
the  basin.  That  street  is  at  present  of  only 
an  average  width  of  forty  feet,  the  northern 
part  of  which  shelves  towards  the  water  so 
as  to  make  several  feet  of  it  unfit  for  the 
use  of  carts  and  wagons.  Its  northern 
boundary  is  waving,  being  indented  by  the 
water  of  the  basin,  which  flows  irregularly 
upon  it,  so  that  the  narrowest  part  of  the 
street  maybe  fairly  estimated  as  its  present 
available  widlh,  and  this  is  less  than  forty 
feet.  The  projected  improvement  will  make 
the  street  of  an  uniform  width  of  forty  feet. 
It  will  be  protected  by  the  wall  from  wash- 
ing away,  and  will  be  raised  by  it  at  its 
northern  edge  to  a  level  with  the  rest  of 
the  street;  thus  affording  a  complete,  con- 
venient and  permanent  passway  for  the 
trade,  and  for  every  species  of  vehicle. 
Besides  this  improvement  of  the  street,  it 
will  afford  to  the  owners   of   the   property 
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coterminoua  with  it,  an  excellant  wharfage 
landing  place  immediately  opposite  their 


lota,  where  heavy  loaded  boats  may  lie 
along  side  and  receive  or  discharge  their 
cargoes,  with  great  diminution  of  expense 
and  labor;  whereas,  in  its  present  condi- 
tion, the  greatest  inconvenience  and  diffi- 
culty must  often  be  experienced.  With 
these  views  of  the  effect  of  the  change,  it 
is  only  matter  of  surprise,  that  any  judi- 
cious lot  owner  should  resist  the  projected 
improvement.  One  or  two  witnesses, 
312  it  is  true,  seem  to  "sustain  the  pre- 
tensions of  the  plaintiffs,  but  they 
can  be  understood  only  to  speak  with  refer- 
ence to  the  improvement  of  C  street  to  the 
width  of  sixty-five  feet,  and  not  to  its 
present  condition.  No  one  could  venture 
upon  the  rash  asserHon,  that  the  change 
from  that  condition  to  the  proposed  plan, 
woutil  injure  the  parties  lo  the  amount  of 
4000  dollars;  and  the  reapectable  witness 
who  made  the  estimate  of  injury  could  not, 
I  am  persuaded,  have  intended  to  be  so  un- 
derstood. But  admitting  that  the  extension 
and  completion  of  C  street  to  sixty-five  feet 
would  l>e  more  advantageous  to  the  lot 
owners,  provided  its  northern  limit  was 
bounded  by  a  substantial  wall,  it  still  re- 
mains to  be  proved,  that  such  completion 
and  extension  will  be  prevented  by  the 
present  plan,  or  that  there  is  the  remotest 
probability  of  its  ever  being  carried  into 
effect  by  the  city  authorities.  If  the  com- 
pany has  no  right,  under  its  charter,  to 
;over  part  of  the  street  with  water,  the 
lommon  council  of  the  city  may  proceed  at 
ts  pleasure  and  discretion  to  fill  np  the 
twenty-five  feet,  and  complete  the  extension 
to  the  legitimate  limits.  But  this  it  is  not 
obliged  to  do,  and  is  not  likely  to  do.  It  is 
not  obliged,  because,  under  its  powers  of 
regulating  the  streets,  it  is  its  province  to 
determine  in  what  manner  it  is  moat  ad- 
:o  regulate  them,  and  I  know  no 
power  to  control  it  where  there  is  no  wanton 
exercise  of  its  discretion.  It  is  not  likely, 
I  should  imagine,  to  attempt  the  extension, 
from  the  situation  of  that  twenty-five  feet 
of  street.  It  varies  in  depth  from  fourteen 
forty-five  feet ;  and  a  wall  would  be  nec- 
essary of  that  elevation  at  least,  to  effectu- 
ate the  object.  It  may,  therefore,  well  b« 
doubted,  whether,  in  the  exercise  of  a  ju- 
dicious discretion  over  the  subject,  the 
council  of  the  city  would  not  de- 
cide, that  it  would  be  better  that  there 
should  be  a  good  and  convenient  street  of 
earth  of  the  width  uf  forty  feet,  and  that 
the  residue  of  the  width  of  the  street,  which 
never  was  available  as  a  paseway, 
and  could  not  be  so  'rendered  without 
immense  expense,  should  t>e  trronght 
into  efficient  and  valuable  use  by  the  unex- 
pensive  operation  of  filling  it  with  water, 
and  using  it  as  a  roadstead  for  tht  con- 
ience  of  the  trade.  Hitherto,  the  com- 
i  council  has  manifested  no  desire  to 
:rfere.  Though  tbe  hands  of  the  com- 
pany have  been  tied  for  three  years,  the 
common  council  has  made  no  advances  to 
extend  and  complete  the  street,  but  it  re- 
mains in  its  pristine  condition — covered  to 
the  extent  of  twenty-five  feet,  as  it  has 
been,  with  water  to  the  depth  of  from  four- 
teen to  forty-five  feet,  and  the  realdne  of  it 
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in  a  dilapidated  state.  If  then  the  plain- 
tifCe  are  injured  by  the  narrowness  of  the 
street,  it  Is  of  the  common  council  only 
that  thej  have  reason  to  complain ;  but,  in 
truth  and  in  fact,  these  complaints  are 
without  foundation.  The  city  authorities 
either  approve  or  acquiesce  in  whbt  has 
been  done,  and  is  proposed  to  be  done ;  and 
wisely  too,  since  it  is  judicious  as  it  re- 
spects the  public,  and  highly  advantageous 
to  the  coterminous  lot  holders. 

With  respect  to  that  part  of  the  street 
occupied  by  the  canal,  It  cannot  be  denied, 
that  it  could  have  been  extended  and  im- 
proved with  leas  expense  than  that  which 
lies  upon  the  basin;  and  it  is  also  true, 
that  it  was  not  to  the  same  extent  covered 
with  water.  But  on  the  other  hand,  it  does 
not  adjoin  the  plaintiffs'  property.  The 
property  of  the  plaintiff  Anderson  lies  in 
another  square  to  the  eastward,  and  that  of 
Mills  two  squares  off.  As  well  mig-ht  a  lot 
owner  at  Rocketts  complain  of  the  narrow- 
ing of  the  main  street  on  Shockoe  hill,  and 
bring  his  private  action  or  bill  for  an  in- 
junction. Such  remote  injuries  common  to 
the  whole  population  are  to  be  remedied  by 
the  action  of  the  constituted  coi^wrate  au- 
thorities, or  by  prosecution  for  a  nuisance. 
If  Anderson  and  Mills  can  implead  the  de- 
fendants for  narrowing  a  street  not  con- 
tiguous to  their  property,  every  man  in  the 
community  might  do  so.  To  prevent  this 
evil,  the  law  forbids  an  action  by  a 
314  private  individual  "for  a  common 
nuisance,  unless  he  can  shew  a  special 
injury ;  and  hence  it  would  seem  to  follow, 
that  an  injunction  will  not  lie  for  an- 
ticipated injury  arising  from  a  common 
nuisance.  Be  this  as  it  may,  I  am  of  opin- 
ion, that  the  plaintiffs  were  not  entitled  to 
their  injunction  to  restrain  the  company's 
operation  along  that  portion  of  the  street 
which  doefc  not  join  their  property,  but 
they  should  have  been  left  to  their  special 
action  upon  the  case  for  any  injnry  sus- 
tained by  them  individually.  It  is  not 
perceived  that  their  damages,  if  any,  could 
not  have  been  easily  ascertained,  and  ade- 
quately compensated. 

If  t  am  right  in  these  views,  it  is  clear, 
that  one  of  the  terms  made  essential  as  a 
prerequisite  to  an  injunction  against  thi 
company    does  not  exist   In  tJ  '  "' 

other  is  equally  wanting.  II 
ifest  that  the  company  is  transcending  the 
authority"  given  it  by  its  charter.  By  the 
requisitions  of  the  charter,  the  company 
was  required  to  connect  the  upper  naviga- 
tion of  James  River  with  tide  water.  It 
was  obvious  that  this  could  only  be  done 
by  passing  through  the  city  of  Richmond. 
For  the  purposes  of  Its  works,  it  is  author- 
ised to  enter  upon  any  lands  and  tenements 
through  which  it  desires  to  conduct  i' 
canal,  without  any  limitation  or  exemptio: 
except  of  the  dwelling  house,  yard,  g^rdi 
or  curtilage  of  any  proprietor.  The  streets 
and  highways,  which  must  obviously  he 
encroached  on,  are  not  excepted.  The 
streets  of  Richmond,  therefore,  are  as  much 
subject  to  be  entered  upon  for  the  use  o1 
the  company,  as  any  other  property.  More' 
over,  it  is  provided  that  "even  before  any 
proceedings  shall  have  been  instituted"  foi 
the  condemnation  of  the  required  property, 
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the  company  may  enter  upon  the  lands  laid 
out  by  it,  and  apply  them  to  its  nses.  The 
company  is  required,  indeed,  to  proceed  also 
to  condemn.  But  if  it  fails,  it  is  not  to  be 
arresttd,  but  the  proprietor  may  himself 
proceed.  And  this  provision  was  ju- 
dicious. *It  might  be  difficult,  as  it 
proves  to  be  here,  to  ascertain  the 
proprietor,  and  it  would  have  been  mis- 
chievous to  arrest  a  great  work  till  this 
could  be  done.  The  company,  therefore, 
was  authoriiied  to  take  the  property  t>efore- 
hand.  This  it  has  done.  Its  doing  so  is 
barrier  to  the  action  of  any  person, 
whether  private,  public  or  corporate,  who 
may  have  title  to  the  property,  except  so 
far  as  public  or  corporate  rights  may  have 
been  yielded  by  the  operation  of  the  statute. 
On  tljis  subject  I  give  no  opinion,  because 
it  is  unnecessary  to  do  bo  in  settling  the 
question  of  jurisdiction.  It  is  clear,  how- 
ever, that  if  the  title  is  in  the  heirs  of 
Byrd,  or  of  his  trustees,  their  proceeding 
ot  barred  or  impeded  by  any  act  of  the 
company.  And  so  as  to  the  plaintifTs,  if 
indeed,  under  the  36th  section  of  the 
charter,  any  proceeding  can  be  had  by  a 
party  claiming  only  an  easement. 
In  no  aspect  of  the  case,  then,  can  I  per- 
ive  that  the  company  has  transcended,  or 
transcending,  its  authority;  and  on  this 
point  also  the  plaintiffs'  case  is  radically 
defective. 

The  injunction  ought  never_  to  have  been 
granted,  and  sliould  have  been  wholly  dls> 

BKOOKB  and  CABELL,    J.,    concurred. 
Decree  reversed;  and  ordered,    that   the 
injunction  should  be  dissolved  and  bill  dis- 
'iBsed,  with  costs. 
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April.  1841.  Rlcbmond. 
(Abaeoc  STiBiai)  and  allek,  J.) 
asuls  and    DavUaa— AdvaBCaBaBU-Adenpttaai- 
Cag  al  Bar.— Testator,  by  bis  will,  devises  2000 
acres  of  land,  auil  beqneatbs  twcnty-elebt  slaves. 

fonrtb  of  proceeds  of  ailes  of  land  not  speclBcally 
devised,  to  bis  eranddauB'liter  Maria  and  Qve  otber 
children  of  hlH  son  Job n  deceased,  to  be  divided 
among  tbem;  atM  tbatone  fiftb  part  of  tbe  sea- 
eralresldnumof  bis  estate  sball  be  equally  divided 
amoDB  tbe  same  persons:  and,  by  codicil  provides, 
tbat  Uarla'apartsball  be  settled  to  ber  separate 
use  for  life,  remainder  to  ber  cblldren  If  any.  aud 
If  none,  to  the  nse  of  tbe  otber  cblldren  of  ber 
fatber:  aFterwhlcb,  on  tbe  marrlase  of  Maria. 
testator,  by  marrlaae  contract,  gives  her  100  acres 


'Legscy— Ad  vanMm 
DUtlasulslwd.— Tbe  principal  case  Is  dlatlaKulsbed 
In  Strotber  v.  Hltcbell.  80  Va.  ]U.  on  the  erooDd 
tbat  tbe  gift  In  tbat  case  was  made  bt/ore  tbe  mak- 
ins  of  tbe  will,  aoil  Is  not  cbarged  tbereln  as  an 
advancement,  wbereas,  Id  tbe  principal  case,  tbe 
giftirblcb  was  beld  sucb  an  advaucemenl  as  would 
work  an  adempUon  of  tbe  legacy,  was  made  afttr 
tbe  making  of  the  wiu. 

Upon  tbiH  subject,  see  monograpblc  tuitt  on  "Leg- 
acies and  Devises":  mono^rapblc  iui(f  on  "Advance- 
ments" appended  to  Watklss  v.  Young,  tl  Oratt. 
84,  and  extensive  <u)(«  appended  to  Che  principal 


not  parcel  of  ttie  iOOO 
parcel  of  tbe  38  Hlaves 
dollars  In  money,  all  t 
use  and  ibe  belrs  of  h 
death  witboac  Issue,  c 

marryioe,  then  to  tbe 
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3.  Tbe  deTise  of  land  to  ber  is  also  adeemed  or 
BatlsQed  by  tbe  lauded  portion  given  her  by  the 
contract:  dlssemlente Tn:;Eiii,  P. 
Peter  Hansbrongh,  tbe  elder,  late  of  Cul- 
peper,  bj  hia  will,  dated  the  8th  November 
1820,  after  devisinK  lands  to  bis  sous  James 
and  Peter  respectively,  devised  and  be- 
queathed as  follows:  "I  give  and  devise  to 
the  six  children  of  m;  son  John  Uansbrougb 
now  deceased,  and  to  their  heirs  forever, 
equally  to  be  divided  among  them,  namely, 
Marius,  Maria,  Hamilton,  Peter,  Julia  and 
John,  and  tbeir  heirs,  equally  to  be  divided 
amongst  them,  all  thoae  tracta  of  land,  ly- 
ing on  or  near  to  Potowmac  river  and  its 
waters  supposed  to  contain  2000  acres,  which 
several  trucits  of  land  I  purchased  at  divers 
times  from  the  several  persons  following 
(naming  tbe  persons) ;  but  should  the 
317  said  tracts  of  *land  above  enumerated 
not  contain  2000  acres,  mj  will  is, 
that  BO  much  be  taken  oB  from  the  adjoin- 
ing lands  which  I  bought  of  Smallwood's 
heirs,  as  will  make  the  quantity  hereby 
devised  2000  acres:  this  myezecutora  are  to 
see  done  in  the  most  snitable  and  beneficial 
shape  as  respects  the  interests  of  both 
parcels  of  land.  1  also  give  and  devise  '~ 
the  said  six  children  and  their  heirs,  equally 
to  be  divided  among  them,  the  twenty-eight 
slaves  which  I  purchased  of  their  father 
John  Hansbrough,  as  will  appear  by  hi 
bill  of  sale  to  me  for  tbe  same,  recorded  in 
the  county  court  of  King  George, 
about  the  year  1814,  together  with  all  the 
increase  of  the  said  slave  from  the  time  J 
bought  them,  and  tbeir  future  increase. 
Also,  I  give  and  devise  to  the  said  six  chil- 
dren, equally  to  be  divided  amongst  them, 
and  I  do  hereby  assign  to  them,  a  bond 
given  to  me  by  my  son  James  Hansbrough, 
□  f  monejt  the  proceeds  of  the 


by  me,  and  the  money  loaned  by  me  to  my 
son  James,  for  which  I  took  his  bond:  also 
I  hereby  assign  to  them  all  the  bonds  given 
to  tbe  administrator  of  John  Hansbrough 
by  my  sons  James  and  Peter  and  my  grand- 
son Joseph  Hansbrough,  for  the  purchases 
of  property  respectively  made  by  them  at 
the  sale  of  my  son  John's  estate,  which 
bonds  are  in  my  possession  and  will  be 
found  among  my  papers  or  with  this  will." 
Then  followed  a  devise  of  lands  to  his 
daughter  Amelia  Bell ;  and  the  testator  fur- 
ther devised  and  bequeathed:  "It  is  my 
will  and  desire,  that  all  the  reaidne  of  my 
lands  in  the  county  of  King  George  and  else- 
where, not  herein  devised,  shall  be  sold  'by 
my  executors  for  the  best  price  that  can  be 
had,  and  on  such  credit  as  they  or  a  ma- 
jority of  tbem  shall  deem  proper,  and  the 
proceeds  to  be  equally  divided  between  my 
sons  James  and  Peter,  my  danghter  Amelia 
Bell,  and  the  six  children  of  my  son  John, 


is,    one    fourth    of    the    whole 

318  amount  to  be  ■allotted  to  the  said  six 
children  to  be  equally  divided  among 

them,  and  one  fourth  of  the  whole  amount 
to  each  of  the  others,  viz.  James,  Peter 
and  Amelia."  Then  followed  other  devises 
of  landA  to  his  sons  Peter,  James  and  Wil- 
liam, and  a  bequest  to  his  daughter  Mil- 
dred Browne,  and  then  the  following 
residuary  bequest :  "After  the  payment  of 
my  just  debts,  I  devise  all  the  residue  of 
my  estate,  real  and  personal,  to  my  sons 
Peter,  James  and  William,  my  daughter 
Amelia  Bell,  and  my  six  grandchildren 
named  above,  and  their  heirs,  to  be  equally 
divided  amongst  them,  that  is  to  say,  one 
fifth  part  of  the  whole  to  my  six  grandchil- 
dren to  be  equally  divided  amongst  them." 
—"And  I  do  hereby  discharge  my  children 
from  all  claims  on  them,  for  moneys  paid 
by  me  to  or  for  any  or  all  of  them  at  any 
time  or  on  any  account  whatever.  My  will 
and  deaire  is,  that  should  any  of  the  dev- 
isees named  in  this  will  depart  this  life 
before  I  do,  then  and  in  that  case,  the  legal 
heirs  and  representatives  of  aucb  devisee 
so  dying  shall  take  and  inherit  all  the 
estate  intended  to  be  devised  by  me  to  such 
decedent,  any  law  or  risque  concerning 
lapsed  legacies  to  the  contrary  notwith- 
standing." And  the  testator  appointed  his 
sons  Peter  and  Jamea  his  executors. 

By  a  codicil  dated  the  4th  October  1821, 
the  testator  first  provided,  that  the  provi- 
sion made  by  bis  will  for  bis  six  grand- 
children by  his  son  John,  should  be  a  bar 
against  any  claim  they  might  have  against 
him  on  account  of  tbe  estate  of  their 
father;  and  then  added — "Since  making 
my  foregoing  will,  circumstances  have  oc- 
curred which  induce  me  to  think  it  to  the 
interest  and  future  happiness  of  my  grand- 
daughter Maria  Hansbrough"  (one  of  tbe 
six  children  of  bis  son  John)'  "that  a 
change  be  made  in  the  nature  of  the  sev- 
eral devises  in  her  favour  contained  in  my 
said  will :  therefore,  my  will  is,  that  all 
the  property  devised  to  her,  real  and  per- 
sonal, is  hereby  devised  by  me  in  trust 

319  to  my  executors,  to  be  "held  by  them 
for  the    sole     use  and    t>enefit  of   the 

said  Maria  Hansbrough  during  her  natural 
life,  and  at  her  death  to  be  by  my  execu- 
tors conveyed  to  such  children  as  the  said 
Maria  may  leave  or  to  their  representatives, 
and  in  default  of  such  child  or  children  or 
their  representatives,  then  my  will  is,  that 
the  same  shall  be  equally  divided  and  con- 
veyed as  aforesaid  to  the  other  children  of 
my  son  John  or  their  representatives." 

In  May  1822,  the  testator's  granddaughter 
Maria,  being  about  to  be  married  to  John 
Hooe,  he  Hooe  made  the  following  proposi- 
" —  to  the  testator:  "My  friend  Mr.  Hooe 
itbnrized  to  receive  from  Mr.  Hans- 
brough the  following  terms,  viz.  Mr.  Hans- 
brough to  settle  on  his  granddaughter  and 
children  500  acres  of  land  in  King  George 
ty,  and  ten  negroes,  provide  >  house 
IB  to  live  in,  and  then  to  give  me  2000 
dollars,  or,  if  to  him  more  convenient,  any 
property  that  will  cover  that  sum.  (Signed) 
John  Hooe." 

This  paper  was  presented  by  Nathaniel 
Hooe  to  Hansbrougb,  the  testator,  in  com- 
pany with  O.  8.  Thom  and   tbe  testator's 
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son  Peter;  and  he,  at  first,  poaitivelj  and 
warmly  refused  to  listen  to  the  propositions 
therein  contained,  assig^ning-  as  a  reason 
(among  others)  for  such  refusal,  that  he 
had  provided  for  his  granddaughter  Maria 
by  his  nilL,  and  be  produced  the  will,  and 
read  the  clause  providingfor  her.  Bnt  by 
the  persuasion  of  Mr.  Thorn  and  his  son 
Feter,  he  at  last  gave  a  nritten  promise  in 
the  following  words : 

"I  will  give  my  granddaughter  Maria 
HansbroQgh,  in  the  manner  above  proposed 
and  for  the  purpose  in  contemplation,  the 
following  property  and  money,  vis.  400 
acres  of  land,  nine  negroes  (naming  them) 
and  1500  dollars  in  good  bonds  or  property, 
to  be  paid  as  soon  as  practicable  after  the 
marriage  takes  place ;  300  acres  to  be  to  a 
body,  and  probably  the  whole  quantity  of 
400  acres  above  mentioned,— to  be  the 
lower  part  of  the  tract  I  own  in  King 
George,  called  Orter  Hills,  adjoining 
320  *the  land  purchased  by  John  Minor 
of  Col.  Smith.  The  land  abovemen- 
tioned  is  to  be  independent  of  the  land  to 
which  my  granddaughter  is  entitled  from 
her  father's  estate  in  King  George  and 
Culpeper.  And  on  the  land  a  comfortable 
house  shall  be  built.  Moreover,  I  wilt  loan 
to  my  said  granddaughter  such  other  mat- 
ters and  things  as  it  may  be  convenient 
to  me  to  furnish  her  with.  All  the  property 
above  mentioned  shall  be  considered  as  set- 
tled on  my  said  granddaughter  for  her  use 
and  the  heirs  of  her  body ;  but  in  case  of 
her  death  without  issue,  and  in  the  event 
of  such  issue  as  she  may  have  not  arriving 
at  the  age  of  twenty-one  years  or  marrying, 
the  said  property  to  revert  to  the  heirs  of 
my  said  granddaughter's  father.  It  is  to 
be  understood  and  remembered,  that  my 
granddaughter  is  to  relinquish  all  claims 
she  may  have  against  me  on  account  of  her 
father's  estate,  in  consideration  of  the  fore- 
going property  thus  settled  on  her,  the  land 
excepted.  This  is  to  be  fully  complied  with 
by  all  the  parties  concerned  after  the  mar- 
riage of  John  Hooe  and  Maria  Mansbrough 
is  celebrated.  The  negroes  now  hired  out, 
not  to  be  demanded  till  the  end  of  the  pres- 
ent year,  when  the  land  is  lilcewise  to  be 
delivered.  (Signed)  Peter  Hansbrough." 
The  testator's  granddaughter  Julia  died ; 
and  then  he  died,  in  October  1S22. 

The  nine  slaves  named  in  the  above 
agreement  for  a  marriage  settlement,  wen 
part  of  the  twenty-eight  blaves  which  thi 
testator  had  bought  of  his  son  John,  am 
which  were  bequeathed  by  his  will  to  thi 
six  children  of  that  son.  But  the  land 
mentioned  in  the  agreement,  was  not  par- 
cel of  the  2000  acres  therein  devised  to  those 
grandchildren,  bnt  was  parcel  of  other  lands 
held  by  the  testator  in  King  George. 

The  testator's  executors  and  devisees  ex' 
ecuted  the  agreement  for  the   marriage  set' 
tlement,  by  delivering  to  Hooe  and  wife  the 
slaves     therein     mentioned,     assigning    to 
them    the  400   acres   of   land   therein 
321       described,      and     'building    a    house 
thereon :  and    this    land    was    north 
much  more  than  any  400  acres  of  land,  par- 
cel of  the  2O0O   acres    to   which    (after    the 
death  of  her  sister  Julia]    Mrs.  Hooe  wonid 
have  been  entitled  under  the  will. 
The  bill  was  exhibited   in   the   superior 


court  of  chancery  of  Fredericksburg,  whence 
it  was  removed  to  the  circuit  superior  court 
of  Spotsylvania,  by  John  Hooe  and  Maria 
'fe,  against  the  executors  and  the  dev- 
of  Peter  Hanabroagh  deceased,  to 
recover  one  fifth  part  of  the  residue  of  the 
twenty-eight  slaves  bequeathed  by  the  tes- 
tator to  his  grandchildren,  over  and  above 
the  nine  slaves  settled  on  her  by  the  mar- 
riage contract,  and  one  fifth  of  the  2000 
acres  devised  by  the  will  to  those  grand- 
children, in  addition  to  the  400  acres  settled 

1  her  by  the  same  contract. 

It  was  proved,  that  the  children  of  John 
Hansbrough,  from  the  time  of  his  death, 
lived  with  the  testator,  their  grandfather, 
and  were  maintained  and  educated  by  him. 

The  circuit  superior  court  held,  that  the 
legacy  of  the  slaves  was  adeemed  by  the 
gift  contained  in  the  marriage  contract; 
but  that  Mrs.  Hooe  was  entitled  to  an  equal 
share  with  her  brothers,  of  the  2000  acres  of 
land  devised  to  her  by  the  will,  notwith- 
standing and  in  addition  to  the  400  acres 
settled  on  her  by  the  marriage  contract ; 
and  decreed  accordingly:  from  which  de- 
ree,  this  court  allowed  the  defendants  an 
ppeal.    ■ 

Leigh,  for  the  appellants. 

Patton,  for  the  appellees. 

CABKL.L,  J.  The  question  in  this  case, 
s.  whether  the  legacies  and  devises  given 
by  the  will  of  Peter  Hansbrough,  to  his 
granddaughter  Maria  Hansbrough  (now 
Mrs.  Hobe)  were  revoked,  adeemed  or  sat- 
isfied, by  the  subsequent  advancement  in 
real  and  personal  property,  made  to  her  by 
him,  on  her  marriage  to  Mr.  Hooe. 

*The  doctrine  upon  this  subject,  so 
far  as  relates  to  legacies,  was  very 
lisely,  but  lucidly  laid  down  by  Lord 
Bldou  in  Trimmer  V.  Bayne,  7  Ves.  508.  He 
says,  "The  rule  is  settled,  that  where  a 
parent,  or  person  in  loco  parentis,  gives  a 
legacy  as  a  portion,  and  afterwards,  upon 
marriage  or  any  other  occasion  calling  for 
it,  advances  in  the  nature  of  a  portion  to 
that  child,  that  will  amount  to  an  ademption 
of  the  gift  by  the  will,  and  this  court  will 
presume  he  meant  to  satisfy  the  one  by  the 
other."  This  rule  was  fully  considered, 
recognised  and  acted  on  by  this  court,  in 
the  case  of  Jones  v.  Mason,  5  Rand.  577. 
I  am  clearly  of  opinion,  that  this  rule  is 
applicable  to,  and  is  decisive  of,  this  case, 
so  far  as  respects  the  legacies  of  slaves  and 
other  personal  property ;  and  consequently, 
that  the  decree   as  to   those  subjects  is  cor- 

The  question  whether  the  devises  of  real 
estate,  also,  were  revoked,  adeemed  or  sat- 
isfied, by  the  subsequent  advancement,  is 
attended  with  more  difficulty.  After  much 
reflection,  however,  I  have  come  to  the 
conclusion,  that  this  question  likewise,  is 
to  be  determined  in  the  affirmative. 

It  is  said,  that  no  case  has  occurred  in 
which  the  doctrine  of  the  ademption  of 
legacies  has  been  extended  to  devises  of 
real  estate  This  is  tme.  But  it  is  equally 
true  that  there  is  no  case,  in  Virginia  at 
least,  deciding  that  the  doctrine  is  Inappli- 
cable to  such  devises.  The  question  la 
now  fairly  presented,  for  the  first  time,  and 
we  must  meet  it.  The  novelty  of  a  ques- 
tion is  well   calculated   to  inspire   caution 
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and  circuinspectioii,  but  ie  not  sufficient 
control  our  judgment.  New  ghbcb  are  p« 
petuallj  occurring;  but  they  can  be  cc 
recti;  decided,  only  by  the  application  of 
old  and  irell  established  principles.  The 
case  of  Jones  v.  Mason  was  a  new  one 
nothing  like  it  could  have  occurred  in  Eng' 
land ;  nor  had  such  case  ever  been  presented 
to  our  own  courts.  It  was  there  decided, 
for  the  first  time,  that  a  specific 
323  "legacy  of  slavea,  given  aa  a  portion, 
waa  adeemed,  in  part,  by  a  subsequent 
advancement  of  other  slaves,  made  and  in- 
tended by  the  testator,  in  lieu  of  certain  of 
his  slaves  given  by  the  will.  It  was  thus 
decided,  because,  according  to  the  practice 
in  our  country,  it  had  become  common  foi 
parents  to  provide  portions  for  their  chiV 
dren  by  a  bequest  of  slaves,  and  because  it 
was,  on  principle,  as  just  and  proper  that 
such  portions  should  be  adeemed  and  satis- 
fied by  a  subsequent  advance  of  other  slaves 
in  lieu  thereof,  as  if  the  portion  provided 
by  the  will,  and  that  provided  by  the  sub- 
sequent advancement,  had  both  consisted 
of  money.  It  seems  to  me,  that  this  prin' 
ciplc  is  quite  as  applicable,  in  this  country, 
to  a  portion  by  will  consisting  of  la&ds ;  foi 
it  is  well  known,  that  it  is  almost  as  com 
mon  to  provide  portions  for  children  by  i 
devise  of  lands,  as  to  provide  them  by  a 
bequest  of  slaves;  and,  as  far  as  my  ob- 
servation has  extended,  it  is  more  common 
to  provide  them  in  lands,  than  in  money: 
whereas,  in  England,  it  is  very  rare  that 
younger  children  are  advanced  otherwise 
than  in  money.  Our  legislature  has,  ' 
many  cases,  manifested  a  disposition 
break  down  the  distinction,  which  formerly 
existed,  between  real  and  personal  estate. 
Thus,  in  case  of  intestacy,  the  real  and 
personal  estate  will,  with  a  very  few  ei. 
ceptions,  go  to  the  same  persons;  and  an 
advancement  of  real  estate  is  to  be  brought 
into  hotchpot  in  the  distribution  of  per- 
sonalty, and  an  advancement  of  personalty 
is  to  be  brought  info  hotchpot  in  the  di 
sion  of  the  real  estate.  It  seems  to  n 
that,  in  relation  to  the  subject  now  before 
us,  the  nature  of  the  estate  given,  whether 
real  or  personal,  is  a  matter  of  no  conse- 
quence. The  object  for  which  it  is  given, 
is  the  thing  to  be  attended  to.  If  it  be 
given  as  a  portion  for  the  child,  whether  it 
be  realty  or  personalty,  It  ought  to  be 
adeemed  by  a  subsequent  advancement 
made  by  the  parent  in  lieu  of  the  legacy. 
Now,  in  the  case  before  us,  it  is  impossible 

to  look  at  the  facts,  and  not  to  see 
324      that  "the  legacies  and  devises   in  the 

will  were  intended  as  a  portion;  and 
it  is  equally  impossible  not  to  see,  that 
the  provision  by  the  advancement,  on  the 
marriage,  was  intended  by  Mr.  Hansbrough 
to  be  in  lieu  of,  and  not  in  addition  to,  the 
provision  made  by  the  will.  What  is  to 
prevent  us  from  applying  to  this  case  the 
same  principle  of  equity  that  was  applied 
in  the  case  of  Jones  v.  Mason?  I  hope  I 
have  shewn,  that  there  is  nothing  in  the 
objection  as  to  the  novelty  of  the  case.  It 
is  contended  for  the  appellees,  that  our 
hands  are  tied  up  by  our  statute  concerning 
wills,  which,  after  prescribing  the  manner 
in  which  a  wilt  of  lands  shall  be  made, 
declares,  that  "no  devise  so  made,    or  any 


clause  thereof,  shall  be  revocable  but  by 
the  testator  or  testatrix  destroying,  can- 
celling or  obliterating  the  same,  orcansing 
It  to  be  done  in  his  presence,  or  by  a  sub- 
sequent will,  codicil  or  declaration  in  writ- 
ing, made  aa  aforesaid.''  But,  as  Judge 
Green  observed  in  Jones  v.  Mason,  this 
clause  is  the  same  in  effect  with  the  clause 
in  the  statute  of  1748,  which  was  taken 
from  the  22nd  section  of  the  Bnglisb  stat- 
ute of  frauds,  29  Ch.  2,  and  which  provides, 
that  "no  will  in  writing,  or  any  devise 
therein  of  chattels,  shall  be  revoked  by  a 
subsequent  will,  codicil  or  declaration,  nn- 
less  the  same  be  in  writing."  The  statute 
of  frauds,  however,  has  never  been  held  in 
England,  to  prohibit  the  revocation,  either 
of  wills  of  land  or  of  personalty,  by  im- 
plications founded  on  events  subsequent  to 
the  making  of  the  will.  And  in  the  case 
of  Wilcox  V.  Rootes,  1  Wash.  140,  it  waa 
expressly  decided,  that  the  subsequent 
marriage  of  the  father,  and  the  birth  of  a 
child,  was  an  implied  revocation  of  a  will, 
even  at  law,  both  as  to  real  and  personal 
estate.  I  see  no  objection  to  extending  tlie 
principle,  at  least  in  equity,  to  an  implied 
revocation  bj  a  subsequent  advancement, 
made  and  intended  by  the  testator  in  lien 
of  the  provision  made  by  the  will.  The 
fact  that  a  legatee  of  personal  property  can 
recover  his  legacy  only  in  a  court  of 
325  'equity,  while  a  devisee  of  lands,  tak- 
ing the  legal  title,  may  recover  in  a 
court  of  law,  seems  to  me  to  make  no  ma- 
terial difference  in  the  case.  It  very  often 
happens,  that  the  legal  title  Is  in  one  per- 
son, while  the  equitable  is  in  another;  and, 
in  such  cases,  it  is  competent  to  a  court  of 
equity  to  prevent  the  assertion,  or  enforce 
the  surrender,  of  the  legal  title. 

of  opinion  to  reverse  the  decree,  bo 
t  purports  or  intends  to  give  to  the 
appellees  any  portion  of  the  real  estate ; 
and  to  dismiss  the  bill. 
BROOKE,  J.,  concurred. 
TUCKER,  P.  If  there  can  be  a  case  in 
which  a  grandfather  can  place  himself  in 
loco  parentis  in  relation  to  his  grandchil- 
dren, of  which  there  is  no  reasonable  doubt, 
~  1  is  such  a  case.  John  Hansbrough,  the 
of  the  testator,  being  dead,  his  children 
taken  into  the  family  of  the  grandfather 
and  receive  thetr  nurture  and  educattoo 
from  him;  and  by  his  will,  be  plates  ttieoi 
in  the  position  of  children,  by  devises  and 
bequests  of  real  and  personal  property  to 
be  divided  among  them  and  his  sons  and 
daughters,  giving  them  the  share  of  their 
deceased  father.  The  bequests  to  them  are 
idependent  and  substantive  lega- 
cies, which  might  be  deemed  an  emanation 
from  his  mere  bounty;  but  it  is  a  partition 
lis  living  children  and  the  children 
of  a  deceased  son,  of  his  entire  estate.  Par 
ilthough  some  of  the  clauses  of  the  will 
ontain  devises  and  bequests  of  distinct 
and  separate  property  to  be  divided  among 
them,  yet  there  are  others,  in  which  other 
portions  of  the  estate  are  given  to  the  chil- 
dren and  grandchildren  together,  to  be  di- 
ided  equally  amongst  them,  except  that 
the  grandchildren  are  to  take  the  portion  of 
their  father.  And  the  whole  will  taken 
together  shews  very  dlstlnotly  that  it  wa» 
the  testator's  design  that  his  grandchildren 
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326  have  *had.     He  had  thus  placed  them 
in  loco  filiorum,   aad    by  consequence 

places  himself  in  loco  parentis. 

I  am  not  less  aatistied,  that  the  intention 
of  Peter  Hansbrongh,  the  testator,  was  that 
the  settlement  made  upon  the  marriage  of 
his  rranddaug-hter  Maria  should  be  a  satis- 
faction of  what  he  had  given  her  bj  his 
will.  He  did  not  desig-n  a  double  portion 
for  h«r.  The  peremptory  style  of  Mr. 
Booe'a  oommunication  was  in  no  wise  cal- 
culated to  conciliate  the  grandfather,  and 
to  induce  him  to  give  to  this  daughter  of 
his  son  John  twice  aa  much  as  to  her 
brothers  and  sisters.  The  facts  proved 
establish  the  refusal  in  the  first  instance, 
and  the  reluctance  throughout,  of  the  -tes- 
tator to  enter  into  the  marriage  agreement. 
He  produced  his  will  anJ  insisted  on  its 
provisions  as  being  sufficient.  But  the 
matter  was  pressed  upon  him,  and  be  at 
length  assented.  We  see  in  this  no  evidence 
of  a  disposition  to  add  to  what  he  had  given 
by  the  will.  On  the  contrary,  as  I  under- 
stand the  transaction,  he  on  his  part  was 
unwilling  to  bind  himself  bj  contract  to 
do  that  which  he  bad  already  done  by  his 
will,  and  thus  to  take  from  himself  that 
power  of  revocation  which  the  circum- 
stances of  the  case  or  his  own  natural  dis- 
position wight  have  made  it  desirable  to 
retain.  Mr.  Hooe,  on  the  other  band,  was 
probably  nnwilling  to  subject  himself  to 
the  caprices  of  the  old  man,  and  maj  have 
been  desirous  to  make  the  advancement 
(which  seems  to  have  been  a  sine  qua  non) 
as  irrevocable  as  the  marriage  tic,  bj  whicli 
he  was  to  be  indissolnbly  bound.  This,  I 
take  it,  was  the  real  matter  of  difference, 
nor  does  there  appear  to  be  the  least  reason 
for  believing  that  either  of  the  parties 
thought  of  the  provisions  of  the  settlement 
being  cumulative,  instead  of  a  mere  sub- 
stitute for  the  provisions  of  the  will. 

Now,  it  Is  an  established  principle  that 
when  a  parent,  or  person  in  loco  parentis, 
gives  a  legacy  as  a  provision,  and  after- 
wards upon  marriage,    or  upon  any 

327  other    occasion    'calling    for  it,    he 
makes  an  advance  in  the  nature  of  a 

portion  to  that  child,  that  will  amount  to 
an  ademption  of  the  gift  by  will.  Trimmer 
V.  Bayne,  7  Vea.  508;  Monck  v.  Monck,  I 
Ball  &  Beat.  298.  Was  tlie  marriage  settte- 
ment,  as  it  is  called,  such  an  ademption?- 
The  court  below  considered  it  as  such,  as 
to  the  whole  of  the  provisions  of  the  will 
except  the  land;  but  it  held  the  devise  of 
the  land  to  be  unrevoked  by  the  subsequent 
contract. 

Was  the  devise  of  the  land  revoked  or 
adeemed  by  the  marriage  settlement?  I 
concur  with  the  court  below,  in  thinking 
it  was  not.  It  la  conceded,  that  there  is  no 
instance  in  the  English  books  or  our  own, 
of  such  a  revocation.  A  gift  or  sale  of  the 
devised  subject  is  indeed  an  ademption, 
because  the  thing  itself  is  gone.  It  is 
taken  away  by  the  act  of  the  testator  him- 
self, whose  power  of  disposition  ia  not 
restrained  by  bis  will.  But  the  gift  of 
other  land  cannot  in  like  manner  operate  an 
ademption,  because  the  land  devised  is  not 
taken  away.  It  is  left  for  the  will  to  oper- 
ate upon  i  and  to  permit  the  gift  of   other 
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land  to  effect  an  ademption,  would  be  to 
construe  such  gift  as  evidencing  the  animus 
revocandi,  which  the  statute  has  provided 
shall  only  be  declared  by  a  subsequent  will, 
codicil,  or  declaration  in  writing,  made  in 
the  manner  in  which  a  will  of  lands  is  re- 
quired to  be  made.  There  are,  indeed,  two 
ways  by  which  a  devise  of  lands  maj'  be 
rendered  nngatory  or  may  be  avoided :  . 
either  by  taking  away  the  subject,  bo  that 
the  will  though  unrevoked  has  nothing  to 
operate  on ;  or  by  revoking  the  clause,  so 
that,  although  the  subject  remains,  there 
is  no  will  to  dispose  of  it.  But  a  gift  of 
other  land  cannot  operate  to  adeem,  since 
the  land  devised  is  left  for  the  will  to  oper- 
ate on ;  nor  can  it  operate  to  revoke,  be- 
cause revocation  can  only  be  according  to 
the  statute. 

It  is  said,  however,  that  notwithstanding 
the  statute,  there  may   be  implied   revoca- 
tions.    This  cannot    be  denied;  but  it  may 
be  confidently  affirmed,    that  there  is 

328  no  "case  in  which  a  devise  to  a  child 
of  one  tract  of  land  has    been   held  to 

be  impliedly  revoked  by  the  gift  of  another. 
How  far  it  was  legitimate  to  set  up  any 
implied  limitation  Id  the  teeth  of  the  stat- 
ute, may  not  now  be  questioned.  We  are 
bound  by  adjudications  in  this  respect 
which  we  may  not  disregard.  But  where 
no  precedent  commands  ua  to  set  the  stat- 
ute at  defiance,  we  should  steadfastly  ad- 
here to  its  wise  and  salutary  provisions. 

Again,  it  is  said,  that  b^  the  rules  of 
equity  an  advance  to  a  portioned  legatee  is 
to  be  taken  as  satisfaction.  But  these 
rules  do-not  extend  to  the  realty.  They  are 
rules  for  the  personalty,  over  which  the 
control  of  equity  is  entire.  The  subjects 
of  legacies  and  distribution  are  within  its 
peculiar  jurisdiction.  The  legatee  acquires 
no  legal  title  by  the  will,  and  distribution 
can  only  be  obtained  through  a  court  of 
chancery.  That  court,  accordingly,  can 
make  and  has  made  certain  rules  on  this 
subject,  which  must  now  be  followed.  But 
the  realty  devised  is  not  within  its  grasp. 
A  devise  passes  the  legal  title  to  the  devisee, 
and  the  question  of  revocation  is  for  a  court 
of  law.  Had  Hooe  and  wife  instituted  their 
ejectment  for  the  land  devised,  no  ques- 
tion of  their  title  could  have  been  raised. 
In  vain  would  the  defendants  have  set  up 
the  gift  of  other  land  as  a  revocation  of 
the  devise.  It  could  not  be  pretended  to 
have  that  operation  in  a  court  of  law ;  and 
it  is  equally  clear  that  equity  must  follow 
the  law  in  deciding  the  question  of  revoca- 

It  seems  to  be  supposed,  however,  that 
as  the  contract  in  this  case  is  not  executed 
bnt  executory,  a  specific  execution  would 
not  be  decreed  except  upon  the  terms  of 
releasing  the  interests  under  the  will. 
Whether  this  be  so  or  not.  it  may  not  in 
this  case  perhaps  be  proper  to  decide,  as 
the  bill  is  filed  not  to  carry  into  execution 
the  marriage  settlement,  but  to  enforce  the 
rights  of  the  plaintiffa  under  the  will.  But 
if  the  question  were  before  us,  I  should 
hesitate  to  accede  to  the   proposition. 

329  "Contracts  of  marriage    cannot  be  re- 
garded as  standing  upon  the  ordinary 

footing  of  other  contracts  as  to  specific 
execution.     When  the  marriage  has  taken 
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place,'  there  must  be  apecilic  execution, 
unless  there  be  fraud,  irnreasonablenees 
or  delay,  or  any  of  the  usual  grounds  of 
opposition,  would  seem  inadequate  to  bar  a 
decree  for  specific  performatice  '^hen  the 
irreversible  execution  of  it  by  marriage  has 
once  taken  place.  The  parties,  by  that  act, 
are  placed  in  a  situation  in  vrhich  the 
statue  quo  ante  has  became  impoasible  for- 
ever. Specific  execution,  from  tbe  moment 
of  consummation,  seems  to  be  inevitable 
for  the  purposes  of  justice.  I  except,  as  of 
course,  matters  of  fraud  or  of  contract.  If, 
for  instance,  in  this  case  the  agreement  had 
been  obtained  by  fraud,  orif  Hooe  and  ntfe 
had  agreed  that  her  rights  under  the  will 
should  be  g'iven  up  in  consideration  of  the 
settlement,  a  case  would  certainly  be  pre- 
sented in  which  a  court  of  equity  would 
compel  the  necessary  releases  to  effectuate 
justice.  But  that  cannot  be  in  the  case  as  it 
stands.  There  is  no  proof  of  fraud,  what- 
ever we  may  thinlt  of  the  unusually  peremp- 
tory requisition  of  the  intended  husband. 
Nor  is  there  any  proof  that  he  even  knew 
of  the  provision  by  will,  and  much  less  that 
he  agreed  that  one  provision  should  be  sub- 
stituted for  the  other.  Upon  what  ground, 
then,  could  a  court  of  equity  take  away  the 
settlement  rights  of  Hooe,  unless  he  would 
relinquish  the  testamentary  rights  of  Maria 
Hansbrough  in  the  lands  devised  to  iier, 
when  neither  she  nor  her  intended  husband 
ever  assented  to,  or  so  understood,  the  con- 
tract of  marriage?  There  can,  I  think,  be 
no  sound  reason  for  doing  so,  and  If  the 
question  was  fairly  presented  by  the  record, 
I  should  incline  to  decide  it  in  the  negative; 
With  these  views,  I  am  of  opinion  to  affirm 
the  decree  so  far  as  respects  the  real  estates 
devised  by  Hansbrough  to  the  female  plain- 
tiff. 

We  are  next  to  enquire,  whether  the  court 
erred  in  declaring  the  bequests  of  per- 
sonal estate  to  Maria  Hansbrough 
330  *to  have  been  adeemed  and  satisfied 
by  the  marriage  contract?  And  I  am 
of  opinion,  that  in  this  also  the  court  was 
right.  Upon  the  argument  of  the  case,  I 
was  disposed  to  think,  that  as  the  limita- 
lions  in  the  will  and  in  the  settlement  were 
somewhat  different,  and  absolute  fee  being 
limited  to  the  unborn  children  in  the  one 
case,  and  a  contingent  one  in  the  other, 
there  could  be  no  ademption.  But  reflection 
and  authority  have  satisfied  me,  that  if  the' 
direct  objects  of  the  provision  are  the  same 
in  both,  it  is  not  material  though  there  be 
some  variation  as  to  those  remotely  in  con- 
templation of  the  party.  Thus,  as  both 
the  provisions  are  for  Maria  Hansbrough 
who  was  the  dii-ect  object  of  them,  and  as 
to  her  do  not  materially  vary,  it  is  imma- 
terial that  the  provisions  differ  somewhat 
as  to  her  unborn  children,  who  were  re- 
motely contemplated,  and  may  truly  be 
regarded  as  mere  accessaries  to  herself. 
The  case  of  Monck  v.  Monck  is,  in  this 
respect,  much  stronger  than  this.  There, 
Lord  Monck  bequeathed  to  his  brother 
j£5000.  the  interest  to  be  paid  to  him  during 
life,  and  if  he  married,  with  power  to 
jointure  his  wife  by  an  annuity  of  j^lSO. 
per  annum,  the  principal  to  go  to  the  issue 
of  the  marriage,  and  in  default  &c.  over. 
He   afterW'aT<&,  on  his  brother's  marriage. 


gave  his  bond  to  trustees  in  the  marriage 
settlement,  declaring  the  uses  to  be  to  pay 
the  interest  to  his  brother  for  life,  re- 
mainder to  his  wife  for  life,  the  principal 
to  be  divided  amongst  the  issue  in  such 
shares  as  the  father  should  appoint.  The 
variance  in  the  provisions  was  not  held 
sufficient  to  relieve  the  case  from  the  gen- 
eral rule.  I  think,  then,  there  is  no  diffi- 
culty in  this  case  arising  out  of  the 
variance  of  the  provisions,  and  there  is 
certainly  none  as  to  the  adequacy  of  the 
settled  property  to  cover  all  the  personal 
bequests.  For  though  the  devise  of  the 
land  cannot  be  revoked  or  adeemed  by  the 
gift  of  other  land,  yet  the  gift  of  that  other 
land  is  an  advancement  which  upon  the 
rules    of    equity     will,     if    adequate, 

331  adeem  the  'personal  bequests.     Now, 
there    can    be    no   doubt,  that  tbe  400 

acres  of  land  and  the  personal  estate  in  the 
settlement  are  of  more  value  than  all  the 
personal  interests  bequeathed  to  Maria 
Hansbrough  by  tbe  will;  and  if  so,  they 
are,  including  the  share  in  the  residue, 
adeemed  by  .the  settlement.  As  to  the  doc- 
trine respecting  the  residuum,  see  the 
cases  collected  In  Hovenden's  note  3,  to 
Wilson  V.  Piggott,  2  Ves.  jr.  3S0. 

The  counsel  for  the  appellants  has  pre- 
sented another  view  of  this  case,  which  re- 
quires to  be  noticed.  He  considers  it  a» 
falling  within  the  influence  of  the  rule, 
that  no  man  can  be  permitted  to  claim  un- 
der and  against  a  will.  But  here  the  ap- 
pellees do  not  claim  any  thing  against  the 
will.  It  is  true,  they  claim  lands,  slaves, 
money  &c.  which  were  otherwise  disposed 
of  by  the  will.  But  the  testator  himself, 
by  his  own  act,  adeemed  and  revoked  that 
testamentary  disposition.  From  the  mo- 
ment that  he  made  the  settlement,  so  much 
of  the  will  as  had  given  the  settled  prop- 
erty to  others  was  annihilated,  and  the 
appellees  do  not  assert  a  claim  inconsistent 
with  the  will.  So  that  although,  so  far  as 
respects  the  personal  bequests  to  them, 
there  is  an  ademption,  yet  it  is  not  because 
they  are  claiming  against  the  will,  but  be- 
cause the  testator  is  conceived  to  have 
satisfied  those  bequests  by  the  marriage 
settlement  in  his  lifetime.  If  the  principle 
contended  for  could  be  applied  to  gifts  in 
satisfaction  of  legacies,  there  could  never 
be  a  difficulty  as  to  an  advancement  being 
intended  as  a  satisfaction  or  not.  In  every 
case,  the  donee  would  be  compelled  to  give 
up  the  one  or  the  other. 

Decree  reversed,  and  bill  dismissed. 
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April.  IU1.  Rich m and. 

(Absent  TncKEB,  P..  and  Bhooke.  J.) 

VcDdoT>iLI«n*-CaM*t  Bsr.-O.   by  S,  bis  attomer. 


•V«ador'i  Uen-RcKrvatloB  of— Strtote.— Tbe  lan- 

(rnage  of  Jttdoe  Ai.len,  In  Stilforii  t,  Oition.  n  Leigh 
S19.  that  "Prudence  dictates  the  propriety,  tu  all 
cases,  of  retalnlarau  express  lien  wbere  the  legal 
title  is  parted  with,"  ls«uoted  la  HcClnre  v.  Cook.  S> 
W.  Va.  M4.  SO  S.  E.  Rep.  SH:  Loiisb  v.  Michael.  K 
W.  Va-  ^.  17  S.  E.   Rep.   188.    Bnt  tl 
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presses,  od  lu  face,  tbat  purchase  money  1b  all 
paid:  but,  Id  fact.  BOOdollars  thereof  bavlDK  been 
paid  on  day  of  cuDreyaDce.  S.  oa  name  day  depoa- 
lis    the  same  in  W.'a  hands,  to  IndeDiDUy  htm 
asalust  a  Borecysblp  Id  certain  bonds  taken  npon 
neexealaaKalnstS.  asattoraey  In  fact  of  O.  which 
ne  exeats  are  afterwards  dlacharsed:  and  400 
lars  are.  by  the  contract,  retained  In  W.-s  bands 
to  meet  the  i>osslbllity  of  dower  of  Q.'s  wife,  and 
abe  la  now  dead :  W,  sells  and  conveys  the  land 
R— Ublj).  o.  haa  no  Hen  on  the  land  for  the  I 
dollara.  bnt  haa  a  lien  for  tbe  wo  dollars  with 
'  Interest. 

Kobert  Gibaoa,  having  been  indicted  for 
murd«r  in  Virginia  and  fled  from  justice, 
and  sojourning  in  Georgia,  by  letter  of 
attorney  dated  the  1st  April  1815,  consti- 
tuted Christopher  Strong  his  attornej  in 
fact  to  make  sale  of  a  parcel  of  157  acres 
of  land,  called  High  Hill,  lying  in  the 
county  of  Prince  Edward.  Strong  sold  tbe 
land  to  Blake  Woodson,  and  an  agreement 
was   made    between    the    parties    in    these 

"I  have  this  day  purchased  of  Christo- 
pher Strong,  attorney  in  fact  for  Robert 
Gibson,  a  tract  of  land  157  acres,  called 
Hiph  Hill,  lying  in  Prince  Edward  county, 
adjoining  Abner  Nash's  land  on  Appomat- 
tox river,  for  which  I  am  to  give  him  2200 
dollars ;  800  dollars  of  which  are  paid  down ; 
1000  dollars  are  retained  in  my  hands  until 
the  final  result  of  a  suit  between  Robert 
Gibson  and  William  Randolph  is  ki 
and  400  dollars  t  have  retained  on  ai 
of  Mrs.  Gibson's  dower  interest— if  it  can 
t>e  pnrchased  for  less  than  400  dollars,  I 
am  accountable  to  Robert  Gibson  or  his 
representatives  for  the  difference  between 
that  purchase  and  the  400  dollars;  if  I 
purchase  it  for  more  than  that  sum, 
333  *the  sum  over  is  to  be  on  my  own 
acconnt;and  if  Mrs.  Gibson  should 
not  become  entitled  to  her  dower  interest, 
then  I  am  bound  to  Robert  Gibson  for  the 
whole  sum  of  400  dollars.  Witness  my  hand 
and  seal  this  27th  May  1815."  Which  paper 
was  signed  and  sealed  by  "Blake  Woodson." 

Though  the  agreement  expressed,  that 
flOO  dollara  of  the  purchase  money  "was 
paid  down,"  yet,  in  fact,  either  no  money 
passed  from  Woodson  to  Strong,  or,  if  any 
passed,  it  was  immediately  returned  by 
Strong  to  Woodson,  as  appeared  by  the 
following  receipt  dated  the  same  day: 

"27th  May  181S.  Received  of  Christopher 
Strong,  attorney  in  fact  for  Robert  Gibson, 
800  dollars,  which  sum   is  deposited  in  my 


unpaid  attbetlme  of  tbe  conveyance,  be  shall  not 
thereby  have  a  lien  for  anch  iinpald  purchase 
mooey.  UDlesi  sach  hen  Is  expressly  reserved  on 
the  face  of  the  conveyaace.  W.  Va.  Code,  ch.  TO. 
sec  1:  Va.  Code  I8S7.  ch.  no.  sec.  MT4. 

lafrilgd  BqulUMe  Uen,— In  Poe  v.  Paxtou.  26  W. 
Va.  811.  the  coartsald:  "Tbe  principle  la,  that  tbls 
lien  exists  In  eqalty  presumptively,  when  tbe  pnr> 
chase  money,  or  any  part  of  It.  remains  napald: 
acd  It  is  for  tbe  vendee  to  abow  aucta  circumstances 
aa  repel  the  presomptioa  or  rebnt  tbe  eitnlty.  I 
Lead.  Caa.  Eq.  (top  p.)  Sn.  'Prima  faclt  the  pur- 
chase money  la  a  Hen.  and  it  lies  on  the  rendee  to 
sbow  tbe  contrary;  and  the  death  of  the  vendee 
does  not  alter  or  defeat  the  Hen.'  Qarson  v.  Oreen. 
1  Johns.  Cb'ySOB:  Tompkins  V.  Mitchell.  2  Rand.  W: 
Bedford  i.  SOaan.  liLttoh  SO." 
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hands  in  consequence  of  my  having  be- 
come his  surety  in  two  bonds  taken  under 
two  writs  of  ne  eseat,  that  issued  from  the 
county  court  of  Cumberland,  one  at  the 
instance  of  Willis  Vaughan,  and  the  other 
at  the  instance  of  Richard  Ligon,  by  two 
juBtices  of  the  peace  of  said  county,  each 
against  Christopher  Strong  agent  or  attor- 
ney in  fact  for  Robert  Gibson  Ac.  which 
sum  is  to  remain  in  my  hands  to  abide  the 
decision  of  the  law  in  those  cases. 
(Signed)  Blake  Woodson." 

Of  these  two  papers  counterparts  were 
kept  by  Woodson ;  and  a  deed  of  bargain 
and  sale  of  the  157  acres  of  land  was  exe- 
cuted by  Strong,  the  attorney  in  fact  of 
Gibson,  to  Woodson,  dated  the  same  27th 
May  1815,  and  expressing  that  the  whole 
consideration  of  2200  dollars  had  been 
paid ;  which  deed  was  also  duly  recorded. 

Gibson  returned  to  Virginia  in  1817,  and 
was  tried  for  the  murder  of  which  he  had 
been  Indicted,  and  acquitted.  He  then  ex- 
hibited a  bill  in  chancery  against  Woodson 
and  Strong,  wherein  he  alleged,  that  the 
sale  of  this  parcel  of  land  by,  Strong  to 
Woodson  was  a  fraudulent  transaction,  and 
proof  that  it  was  so,  he  alleged  (among 
other  things)  that  Strong  had  been 
334  'offered  a  larger  price  for  the  prop- 
erty by  other  persons,  and  he  prayed 
that  the  whole  transaction  might  be  set 
asid*^,  on  repayment  of  the  purchase  money. 
And  in  July  1818,  he  filed  an  amended  bill, 
alleging,  that  no  part  of  the  purchase 
money  had  been  paid  by  Woodson,  and 
praying  that  the  transaction  might  be  set 
ithont  any  repayment  of  purchase 

It  is  no  further  necessary  to  notice  the 
proceedings  in  that  suit,  than^to  state, 
that,  after  the  amended  bill  was  filed, 
namely,  on  the  28th  September  1818,  Gib- 
son took  the  deposition  of  the  appellant 
Edward  Redford;  in  which  Redford  de- 
posed, that,  in  1814,  he  offered  a  Mr.  Rid- 
dle, who  was  then  the  agent  of  Gibson, 
2300  dollars  for  this  very  157  acres  of  land 
called  High  Hill,  provided  Riddle  would 
leave  in  his  hands  1000  dollars  until  the 
decision  of  a  snitthen  pending  In  the  court 
of  appeals  between  Gibson  and  William 
Randolph ;  and  that  Riddle  and    Mrs.    Gib- 

>n  should  execute  a  deed  to  the  deponent, 

ith  her  relinquishment  ol  doner:  that  he 
tendered  a  deed  to  Riddle  and  Mrs.  Gibson, 
which  she  refused  to  execute,  unless  the 
deponent  would  pay  her  the  money  arising 
from  the  sale  of  tbe  land,  and  to  this  Rid- 
dle refused  to  accede. 

Pending  that  suit,  Woodson  sold  and  con- 
veyed to  the  same  Redford,  the  whole  157 
acres  of  land,  for  5000  dollars,  by  deed  dated 
June  1820.     And  afterwards,  in  1823,  the 

II  in  that  suit  was  dismissed,  but  without 
prejudice  to  any  suit  which  Gibson  might 
bring  to  recover  the  purchase  money  which 
Woodson  had  contracted  to  pay  for  the 
land. 

Immediately  on  Gibson's  failure  in  that 
.  lit,  he  exhibited  the  present  bill  against 
Wooidson,  Strong  and  Redford,  in  the  su- 
perior court  of  chancery  of  Richmond, 
whence  it  was  removed  first  to  that  of 
Williamsburg,  then  to  that  of  Winchester, 
and    thence  to  the  circuit  superior  court  of 
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Frederick.     In  this  bill,  he  stated  the  ma- 
terial facts  of  the  transaction  prior  to 

335  Redford'B  purchase,  'and   then   Bed- 
ford's purchase  of   Woodson   for  5000 

dollars;  that  Woodson  had  in  fact  paid 
nothing:  at  all  to  Strong-  j  that  Woodaon  was 
now  insolvent :  and  he  prayed,  that  the 
cooTeyances  might  be  set  aside  for  fraud. 
or  if  not,  that  the  land  might  be  subjected 
to  the  -  payment  of  the  purchase  money. 
And  in  an  amended  bill,  filed  in  Jnly  1825, 
he  charged  that  Redford  purchased  the  land 
with  full  knowledge  of  all  the  facts,  and 
was  in  truth  induced  to  make  the  purchase 
for  the  purpose  of  saving  a  debt  due  from 
Woodson  to  him,  which  had  otherwise  been 
desperate. 

Redford,  in  his  answer  to  the  original 
bill,  stated  his  purchase  of  Woodson,  and 
affirmed,  that  he  had  paid  the  whole  of  the 
purchase  money  to  him  or  for  him ;  that 
nearly  five  years  had  elapsed  from  the  tint 
of  Strong's  sale  to  Woodson  till  Woodson'. 
sale  to  him,  during  which  time  Woodson 
was  quite  scdvent;  so  that  Gibson  might, 
at  any  period  of  that  time,  have  made  the 
small  balance  due  for  the  land,  if  Mrs. 
Gibson  had  relinquished  her  rightof  dower, 
which,  however,  she  had  not  done  and 
refused  to  do;  Redford,  believing  from 
the  character  of  Gibson's  suit  against 
Woodson  and  Strong,  that  he  rested  satisfied 
with  Woodson's  solvency,  was  induced  to 
become  the  purchaser  of  the  land,  and  he 
now  held  it  subject  to  Mrs.  Gibson's  right 
of  dower,  in  case  she  should  survive  hei 
husband.  And  he  added,  that  he  believed, 
that  all  the  purchase  money,  except  the 
sum  retained  on  account  of  Mrs.  Glbson'i 
dower,  was  paid  to  Gibson's  agent  Strong, 
and  to  William  Randolph,  who  had  a  lien  on 
the  land  by  an  elegit.  And  in  answer  to 
the  amended  bill,  be  stated,  that  he  pur- 
chased of  Woodson  in  April  1819,  and  re- 
ceived a  conveyance  in  June  1820;  and 
declared,  that  he  paid  the  whole  purchase 
money  to  and  for  Woodson  before  the  con- 
veyance was  made.  He  denied,  that  he 
bought  to  save   a   debt,  or  indemnify 

336  himself  as  a  surety  for  *Woodson, 
and  said,  indeed,  that  he  did  not  re- 
member that  he  was  a  surety  for  Woodson 
at  the  time.  He  denied,  that  he  knew,  at 
the  time  he  received  the  deed  of  conveyance 
from  Woodson,  that  the  purchase  money 
contracted  to  be  paid  by  Woodson  had  not 
been  paid  by  him,  and  he  referred  to  his 
answer  to  the  original  bill  on  that  point. 
He  added,  that  when  he  bought  the  land 
of  Woodson,  he  Woodson  was  solvent;  and 
the  long  delay  of  Gibson  to  assert  any  lien 
on  the  land,  and  the  character  of  his  former 
suit  in  which  no  attempt  was  made  to  sub- 
ject the  land  to  sale  for  the  purchase 
money,  was  inconsistent  with  the  present 
claim,  or  at  least  made  it  inequitable. 

Woodson  also  answered,  and,  after  detail- 
ing the  transaction  between  him  and 
Strong,  touching  his  purchase  of  this  par- 
cel of  land,  he  said,  that  he  had  paid  Wil- 
liam Randolph  from  1000  to  1200  dollars  on 
account  of  his  claim;  that  the  wife's  dower 
was  still  a  subsisting  charge ;  that,  more- 
over, a  suit  was  pending  in  the  county 
court  of  Prince  Edward,  in  favor  of  White 
&  Co.  against  Thomas  Gibson  and  Robert 


Gibson  (Thomas  having  been  the  original 
owner  of  the  land),  the  object  of  which 
was  to  charge  this  very  land  with  a  debt 
due  from  'Thomas  Gibson  to  White  A  Co. 
on  the  ground,  that  the  conveyance  by 
Thomas  to  Robert  Gibson  was  made  in 
fraud  of  "Thomas's  creditors;  which  suit 
had  been  instituted  before  the  sale  made 
by  Strong  to  Woodaon,  though  he  did  not 
recollect  it,  and  it  was  unknown  to  Redford 
when  he  made  his  purchase:  neither  had 
Redford  any  knowledge  of  Gibson's  present 
claim  when  be  bought,  and  was  not  induced 
to  purchase  in  order  to  save  himself,  the 
debt  due  to  him  being  inconsiderable,  and 
much  the  greater  part  of  the  purchase 
money  having  been  paid  in  cash,  or  to 
Woodson's  orders. 
As  to  the  defendant  Strong,  the  bill  was 
taken  for  confessed. 

337  ,  *It  appeared,    that    the  claim    of 
Randolph    was    paid    off    on  the  2nd 

June  1826,  and  then  amounted,  principal 
and  interest,  to  1260  dollars.  And  that  the 
two  writs  of  ne  exeat  against  Strong  as 
Gibson's  agent,  in  which  Woodson  became 
surety  for  Strong,  and  received  from  him 
the  800  dollars  to  bold  as  indemnity,  were 
discharged  in  June  1818. 

The  record  of  the  suit  of  White  A  Co. 
against  Thomas  and  Robert  Gibson,  was 
also  exhibited:  it  asserted  a  claim  upon 
this  land  and  Other  property,  as  having 
been  fraudulently  conveyed  by  Thomns  to 
Robert,  to  defeat  the  creditors  of  Thomas ; 
and  it  was  still  In  full  prosecntion. 

There  were  also  sundry  exhibits  and 
depositions  on  both  sides,  incoherent  and 
inconclusive,  upon  the  questions,  whether 
Woodson,  at  the  time  of  his  sale  to  Redford, 
was  solvent  or  not?  and  whether  Redford 
had  notice,  at  that  time,  of  the  non-pay- 
ment of  tbe  purchase  money  by  Woodson  to 
Gibson? 

The  cause  was  heard  before  the  court  of 
chancery  of  Williamsburg  in  January  1827; 
and  the  court  declared,  that  Redford,  in 
his  answer  to  this  bill,  having  said  he  was 
induced  to  make  a  purchase  of  the  High 
Hill  tract  of  land  from  the  character  of  the 
former  suit,  and  he  having  given  his  depo- 
sition in  the  former  suit,  wherein  an 
amended  bill  had  been  filed  charging  that 
the  purchase  money  had  not  been  paid,  a 
few  months  before  he  gave  the  deposition, 
and  two  years  before  he  obtained  his  deed 
for  the  land;  and  as  his  answers  were  im- 
perfect in  denying  notice,  and  in  notalleg' 
ing  payment  before  notice ;  from  these 
facts,  and  all  the  evidence  in  the  cause,  the 
court  was  of  opinion,  that  Redford  had  no- 
tice of  the  purchase  money  being  still  due 
to  Gibson,  before  he  paid  Woodson,  if  in- 
deed he  had  ever  paid  him;  and  that, 
therefore,  the  land  was  liable  in  the  hands 
of  Kedford,  for  the    purchase    money 

338  which    was      *due      from      Woodson. 
Therefore,  the  court  ordered  accounts 

to  ascertain  what  payments  bad  been  made. 
or  incumbrances  removed,  by  Woodson,  and 
what  was  due  from  him. 

After  this  decree  was  made.  Redford  tiled 
an  amended  answer,  wherein  he  positively 
and  explicitly  denied  notice  of  the  fact 
that  the  purchase  money  due  from  Wood- 
son to  Gibson  was  unpaid  at  the  date  of  the 
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conveyance  from  Woodion  to  him,  allegf- 
ing,  tha.t  the  ^hole  purchase  mone^  he  had 
contracted  to  pa;  Woodeon,  was  paid  before 
Woodaon  made  the  conveyance.  He 
aCGrmed,  that  the  caah  payment  of  600  dol- 
lara  was  in  fact  made  by  Woodaon  to  Strong 
the  attorney  of  Gibson,  And  he  referred 
to  the  Buit  of  White  &.  Co.  against  Thomas 
and  Robert  Gibson,  the  isaue  of  nhich  he 
could  not  anticipate,  though  he  apprehended 
that  the  decree  in  it  might  alfect  the  land. 

To  thia  answer  Gibaon  put  in  a  general 
replication.  And  the  depoaitiona  of  the  de- 
fendant Woodson  and  of  Robert  G.  Scott 
were  filed,  proving  that  Woodaon  bad  taken 
a  receipt  from  Strong  for  the  payment  of 
that  money  to. him,  which  had  been  lost  or 
mislaid. 

In  October  1829,  the  court  of  Prince  Ed- 
ward made  a  decree  in  the  case  of  White  & 
Cc.  against  Thomas  and  Robert  Gibson, 
wherein  the  court  held,  that  the  convey- 
ance from  Thomas  to  Robert  waa  fraudulent 
as  against  Thomaa's  creditors,  and  ordered 
that  High  Mill,  and  sundry  other  property, 
should  be  sold  to  pay  the  debt  due  to  White 
8l  Co.     And  a  copy  of  that  decree  was  filed 

Gibson  filed  a  letter  from  one  I>orsey 
him,  dated  the  13th  June  1826,  giving  hi 
an  account  of  the  death  of  Mrs.  Gibson. 

And  the  cause  coming  on  for  hearing 
again,  in  the  superior  court  of  chancery  of 
Wincheater,  to  which  it  had  been  removed, 
in  December  1830,  the  court  was  ol 
339  opinion,  *tbat  though  Redfotd,  in 
his  last  amended  answer,  had  most 
positively  denied  that  he  had  notice  of  the 
non-payment  by  Woodaon  to  Gibaon  of 
the  purchase  money  of  High  Hill,  yet  his 
denial  was  outweighed  by  the  strong  nnd 
conclusive  evidence  in  the  cause  referred 
to  in  the  decretal  order  of  January  1827,  so 
that  notwithstanding  his  denial  of  notice, 
the  aspect  of  the  cause  had  not  been 
changed  since  the  making  of  that  order; 
therefore,  the  court  again  ordered  Woodson 
and  Redford  to  render  an  account  of  any 
lien  or  claim  on  High  Hiii,  which  had  been 
paid  by  them  or  either  of  them,  and  for 
which  Gibson  was  liable. 

The  commissioner  reported,  that  the  only 
money  which  bad  been  paid,  was  1260  dol- 
lars paid  to  William  Randolph  on  the  2nd 
June  1826— that  the  800  dollars  for  which 
Strong  gave  his  receipt  to  Woodson  as 
money  paid  to  him,  was  the  same  money 
tor  which  Woodaon  on  the  27th  May  1815 
gave  his  receipt  to  Strong,  as  so  much  de- 
posited with  him  by  way  of  indemnity 
against  Woodson's  aufetyshtp  for  Strong 
in  his  bonds  taken  on  the  writs  of  ne  exeat, 
which  were  discharged  in  June  1818,  and 
ao  thia  money  had  not  in  fact  been  paid  by 
Woodaon  to  Strong— and  that  Mra.  Gibaon 
was  now  dead.  Therefore,  the  commis- 
sioner stated  the  account  of  principal  and 
interest,  allowing  credit  for  the  1260  dol- 
lars paid  to  Randolpti  on  the  2nd  June  1826, 
and  made  the  balance  of  the  debt  due  to 
Gibson,  principal  and  interest,  on  the  2nd 
December  1834,  to  be  3498  dollars  63   cents. 

The  court,  at  June  term  1835,  decreed  that 
Woodson  should  pay  Gibson,  the  sum  of 
3498  dollars  83  cents,  with  Interest  on  2200 
dollars  from   the   2tid   December   1834   till 


paid ;  and  that  unless  Woodson  or  Redford 
should  pay  that  sum,  then  the  land  called 
High  Hill  should  be  sold  to  pay  tlie 
amount. 

From  wiiich  decree  Redford,  by  petition 
to  this   court,  asked  an  appeal;  which  was 
allowed. 

340  •Taylor  and    Leigh    for    appellant, 
contended,     that   he    had    no   notice 

whatsoever  of  the  non-payment  by  Wood- 
son of  the  800  dollars,  which,  by  the  con- 
tract between  Woodaon  and  Strong,  waa 
"to  be  paid  down."  It  was  true,  that 
Gibson,  in  hie  former  suit  against  Woodson 
and  Strong,  had  by  his  original  bill  sought 
to  set  aside  the  transaction  as  fraudulent, 
and  by  an  amended  bill  filed  in  July  1818, 
charge  that  the  purchase  money  remained 
yet  unpaid;  and  it  waa  true,  that  Redford 
was  afterwards,  in  September  1818,  exam- 
ined as  a  witness  in  that  cause  touching  a 
wholly  distinct  point;  It  was  true  too,  that 
in  Redford's  answer  to  the  present  bill,  he 
referred  to  the  former  suit,  and  spoke  of  it 
as  one  in  which  Gibson  did  not  seek  to 
charge  the  land  with  the  purchase  money. 
The  answer  shewed,  indeed,  that  he  was 
apprised  of  the  object  of  the  original  bill, 
but  that  he  was  not  apprised  of  the  object 
of  the  amended  bill ;  for  it  accurately  de- 
scribed the  object  of  the  original,  and 
omitted  all  mention  of  that  of  the  amended 
bill;  and  how  could  he  be  charged  with 
notice  of  the  amended  bill,  merely  because 
he  gave  a  deposition  in  the  cause,  on  a  dis- 
tinct point,  after  the  amended  bill  filed? 
To  charge  a  witness  examined  in  relation 
to  a  single  fact,  and  that  a  fact  hardly  per- 
tinent to  the  cause,  with  a  knowledge  of 
all  the  pleadings  as  they  then  were,  would 
be  straining  presumption  beyond  reason 
and  law.  Redford's  anawers  in  thia  cauae, 
had  not  been  fairly  conaidered  and  inter- 
preted: they  did  all,  with  perfect  consist- 
ency, and  without  equivocation  or  evaeion, 
deny  notice  of  the  non-payment  of  the  pur- 
chase money  by  Woodson  to  Gibson,  except 
that  part  thereof  which  was  retained  to 
meet  Mrs.  Gibson's  possibility  of  dower. 
They  admitted  that,  according  to  the  ad- 
judications in  the  English  court  of  chan- 
cery, if  the  purchase  mone;  had  not  been 
paid,  and  no  security  had  been  taken  for  it, 
though  the  conveyance  expressed  that  it 
had  been  paid,  the  land  in  the  hands 

341  of    a    subsequent    purchaser,     *with 
notice  of  the    non-payment,  might  l>e 

charged  with  the  amount  due:  it  was  an 
equitable  lien  which  the  court  would  en- 
force. It  might  be  otherwise  in  Virginia, 
where  all  deeds  were  recorded,  and  a  pur- 
chaser looked  to  the  record  to  nee  what  in- 
cumbrances there  were  upon  the  land.  But, 
however  that  might  be,  they  said.  Strong 
was  Gibson's  attorney  in  fact,  and  Strong's 
acts  were  Gibson's.  Now,  Strong  gave 
Woodson  a  receipt  for  the  800  dollars  as  so 
much  paid  to  him;  and  though  that  money 
was  returned  to  Woodson  as  a  pledge  to 
indemnify  him  as  surety  in  the  ne  exeat 
bonds,  still  the  receipt  given  to  Woodson 
shewed,  that  the  money  was  in  fact  paid. 
The  land  was  relieved  from  the  lien,  and 
Woodson  was  personally  liable  for  the 
money  upon  the  discharge  of  the  writs  of 
ne  eieat.     In  thia  respect,  the  case  resem- 
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bled  that  of  White  t.  Wakefield,  7  Sim.  401, 
10  Cond.  Bag-  Ch.  Rep.  116.  Gib»oa, 
having  g'Ot  his  money  for  his  land,  g'ave 
it  back  to  the  vendee  upon  a  whoUj  new 
contract.  And  if  Bedford,  purchasing:  from 
Woodaon,  had  been  exactlj  informed  of  the 
facts,  he  nonld  have  been  entitled  to  hold 
the  land  exempt  from  an;  lien  for  the  800 
dollars.  The  court  below  erred  also  in 
holding  that  the  400  dollars  retained  for 
Mrs.  Gibson'edonerwas  to  be  paid;  Winter 
T.  Ld.  AnsoD,  1  Sim.  &  Stn.  434,  1 
Cond.  Eng.  Ch.  Kep.  221.  Besides,  there 
was  DO  evidence  that  she  was  dead,  but 
a  letter  from  one  Dorset  stating  tltat  she 
was ;  but  the  connael  said  thej  had  beard 
that  she  was  living  long  Hnbsequent  to  the 
date  of  that  letter,  and,  at  all  events,  the 
letter  was  no  evidence  of  her  death.  And 
thej  submitted,  that  the  court  erred  io 
making  no  provision  for  the  satisfaction 
of  the  decree  of  White  &  Co.  against  this 
same  land. 

Cook  and  Patton,  for  the  appellee,  entered 
into  a  critical  examination  of  Redford's 
answers,  for  the  purpose  of  shewing  that 
he  did  not  deny  notice  of  the   non-payment 

of  the  purchase  money  by  Woodson  to 
342    Gibson,  or,  *if  he  denied  notice  of  the 

fact,  he  did  not  deny  notice  that  Gib- 
son claimed  that  it  had  not  been  paid. 
They  coupled  the  circumstance  of  Redford 
having  been  examined  as  a  witness  in 
Gibson's  suit  against  Woodson  and  Strong, 
after  the  amended  bill  was  filed  charging 
that  the  money  had  not  been  paid,  nith 
Redford's  answer  io  this  cause,  in  which 
be  speaks  of  the  nature  of  the  former  suit ; 
and  thence  argued,  that  Redford  was  ap- 
prised, at  the  time  of  his  purchase  from 
Woodson,  of  the  non-payment  of  the  pur- 
chase money  due  from  Woodson  to  Gibson, 
As  to  the  rest,  they  said  it  was  clearly  set- 
tled, that  the  vendor  of  land,  taking  no 
security  for  the  purchase  money,  had  a  lien 
on  the  land  for  the  purchase  money  unpaid, 
which  followed  it  in  the  hands  of  all  volun- 
teers and  purchasers  with  notice:  that  the 
fact  of  the  vendor  having  made  a  deed 
expressing  on  its  face,  that  the  whole 
purchase  money  was  paid,  or  having  made 
a  deed  and  endorsed  a  receipt  for  the  pur- 
chase money  thereon,  if  in  truth  the  money 
remained  unpaid,  did  not  relieve  the  land 
from  the  lien  for  it.  Saunders  v.  Leslie, 
2  Ball  4  Beat.  509.  If  a  receipt  for  the 
money  endorsed  on  the  deed,  could  not  re- 
lieve the  land  from  the  lien,  bow  could  a 
receipt  on  another  piece  of  paper  have  that 
effect?  As  to  the  400  dollars  which  was 
retained  for  Mrs.  Gibson's  dower,  Gibson' 
lien  extended  to  that:  the  vice  chancellor' 
decree  in  Winter  v.  Ld.  Anson,  was  re 
versed  on  appeal  to  the  lord  chancellor,  3 
Ruas.  488,  3  Cond.  Eng.  Ch.  Rep.  495. 
And  this  money  was  now  dne,  for  Mrs. 
Gibson  was  dead :  a  tetter  was  tiled,  giving 
an  account  of  her  death  in  1828;  the  com- 
missioner reported  that  she  was  dead,  and 
no  exception  was  taken  to  the  report  on  this 
point.  Then,  as  to  the  decree  of  White  & 
Co.  against  Thomas  and  Robert  Gibson, 
the  record  of  the  suit,  so  far  as  it  had  then 
proceeded,  was  filed  as  an  exhibit  with 
Woodson's  answer;  and  after  the  interlocu- 
tor; order   in  this  cause,  the  decree  in  that 


cause  was  filed  as  an  exhibit  before 

343  the  commissioner.    *The  decree  waa 
detached    from   the  record,  and  it  did 

not  appear  to  be  a  decree  in  the  same  cause. 
Bat  on  examination  of  the  decree,  it  would 
be  found  that  it  did  not  certainly  direct  the 
sale  of    this  land. 

ALLEN,  J.  This  is  a  bill  filed  to  sub- 
ject land  sold  and  conveyed  by  Gibson  to 
Woodson  and  by  the  latter  to  Redford,  to 
the  payment  of  the  purchase  money  alleged 
to  be  due  by  Woodson  to  Gibson.  That  the 
lien  of  the  vendor  exists  against  the  vendee 
and  volunteers  claiming  under  him,  and 
against  third  persons  who  had  notice  that 
the  purchase  money  was  not  paid,  is  laid 
down  by  all  the  elementary  writers,  and,  I 
think,  is  now  too  clearly  settled  to  be  drawn 
in  question.  The  lien,  however,  is  the 
creature  of  a  court  of  equity,  formed  npon 
a  supposed  intention  of  the  parties;  and 
wherever,  from  the  circumstances  of  the 
case,  it  appears  that  the  parties  did  not 
contemplate  sncb  a  Hen,  it  will  not  be  es- 
tablished. There  is  strong  reason  in  onr 
country,  where  all  incumbrance*  are  re- 
quired to  be  recorded,  not  to  extend  this 
secret  equitable  lien  beroi-d  the  principles 
already  established.  'The  records  are  uni- 
versally looked  to  with  as,  as  disclosing  all 
charges  upon  the  property.  Prudence 
dictates  the  propriety,  in  alt  cases,  of  re- 
taining an  express  lien  where  the  leral 
title  Is  parted  with.  If  the  vendor,  instead 
of  adopting  this  course,  chooses  to  rely  npon 
his  secret  equitable  lien,  he  should  be 
cautions  not  to  do  any  thing  leading  to  the 
inference  that  no  such  lien  was  intended 
to  be  retained.  If,  from  his  acts,  third 
persons  may  fairly  infer  that  the  personal 
credit  of  the  vendee  was  looked  to,  it  would 
be  a  fraud  upon  them  to  permit  the  lien  to 
be  set  up  against  them. 

Gibson,  then  residing  in  Georgia,  consti- 
tuted Strong  his  attorney  in  fact,  with 
full  power  to  sell  and  convey  the  land  in 
question,  and  receive  the  purchase  money. 
On  the  27th  May  1815,  Strong  sold  to 

344  Woodson    and     made    *him    a    deed. 
Gibson  returned    to  Virginia   in  1817, 

and  in  1818  instituted  a  suit  against  his  at- 
torney Strong  and  Woodson,  in  which  he 
sought  to  set  aside  the  sale  on  the  ground 
of  fraud  between  bis  attorney  and  Wood- 
he  failed    in    his   attempt  to  shew  t*  - 


What  a  man  does  by  his  authorized  attor- 
ney, he  does  himself,  and  the  case  is  to  be 
contemplated,  so  far  as  third  persons  are 
concerned,  as  a  transaction  between  Gibson 
himself  and  Woodson.  Gibson,  then,  in 
1615,  sold  and  conveyed  the  land  to  Wood- 
son, and  by  his  deed  acknowledged  the  pay- 
ment of  the  money.  The  admission  in  the 
deed,  and  a  receipt  for  the  purchase  money 
endorsed  on  it.  are  not  sufficient  to  repel 
the  presumption  of  law  that  a  lien  was 
retained  for  the  purchase  money.  The  case 
of  Saunders  v.  Leslie,  cited  at  the  bar,  is 
a  direct  authority  as  to  this  point.  On  the 
day  of  the  sale  and  conveyance,  Woodson 
executed  an  instrument  under  seal,  which 
sets  out  the  terms  of  the  contract.  By  this 
it  appears,  he  was  to  give    2200   dollars  for 
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the  land ;  of  which  800  dollars  ie  said  to 
be  paid  down  ;  1000  dallara  he  retained  tc 
meet  the  claim  of  Kandolph,  then  in  suit, 
and  400  dollars  on  account  of  Mrs.  Gibeon't 
dower  interest.  Of  this  agreement  Wood- 
son retained  a  counterpart,  which  he  fited 
with  his  answer.  On  the  same  day,  Wood- 
son gave  a  receipt  to  Strong,  acknowledg- 
ing the  receipt  from  Strong  aa  attorney  in 
fact  of  Gibson,  of  the  sum  of  800  dollars, 
which  sum  was  deposited  in  his  hands  in 
consequence  of  his  having  become  the 
snretf  of  Strong  in  two  bonds  taken  under 
two  writs  of  ne  exeat  sued  out  against 
Strong  by  the  creditors  of  Gibson,  and  the 
money  was  to  remain  in  bia  hands  to  abide 
the  decision  of  those  cases.  This  is  all  the 
evidence  we  have  touching  the  transactions 

of  that  day. 
345  *It  is  contended  by  Gibson's  conn 
sel,  that  in  truth  no  money  wai 
actually  paid,  and  that  Woodson  has  hc 
qnired  the  laud  withont  g^iving  any  thing 
at  the  time.  The  money  retained  to  meet 
the  Randolph  claim,  was  paid  to  Randolph 
afterwards.  And  the  controversy  now  re. 
lates  to  the  800  dollars,  and  the  400  dollars. 
The  counsel  may  be  correct  in  the  infer- 
ence that  the  snm  of  800  dollars  was  not 
actually  paid ;  but  it  is  bat  an  inference, 
from  the  evidence,  and  that  against  the 
terms  of  the  agreement  and  receipt.  It 
'  would,  perhaps,  be  as  reasonable  to  infer, 
that  the  creditors  of  Gibson,  an  absentee, 
learning  that  his  attorney  in  fact,  also  a 
resident  of  a  distant  state,  had  sold  his  land 
and  received  part  payment,  sued 
writs,  and  compelled  him  to  give  the  secu- 
rity. Whatever  may  have  been  the  fact,  in 
what  attitude  do  these  transactions  place 
Gibson  towards  third  persons,  viewing  them 
as  his  own  acts?  (and  in  that  aspect  they 
must  be  contemplated).  He  sells  his  land, 
and  makes  a  conveyance,  in  which  the  re- 
ceipt of  the  purchase  money  is  acknowl- 
edged: he  takes  on  the  same  day  an  agree- 
ment from  hia  vendee  reciting  the  terms  of 
the  contract,  in  which  the  payment  of  this 
SCO  do'lars  is  admitted :  and  by  another  re- 
ceipt, bearing  the  same  date,  it  appears 
this  money  was  deposited  to  remafo  with 
Woodson  until  the  decision  of  certain  suits. 
Suppose  the  money  had  been  actually  paid 
to  Gibson,  and  in  an  hour  afterwards,  he 
had  tieen  held  to  bail  in  suits  which  he 
intended  to  controvert,  and  had  deposited 
this  money  with  his  bail.  Upon  the  pay- 
ment of  the  mpney  the  lien  was  gone. 
Could  the  deposit  with  the  bail,  who  hap- 
pened to  be  the  vendee,  revive  it?  Tlie 
cases  in  which  it  has  been  held,  that  the 
receipt  for  the  purchase  money  is  not  sufll- 
clent  to  repel  the  presumption  of  law,  are 
cases  where  there  was  no  change  in  the 
original  contract:  the  vendor  had  taken 
the  bond  or  agreement  of  the  vendee  for  the 
payment  of  the  purchase  money  at  the  time 

stipulated.  But  in  the  case  like  the 
346      present,  how  *cou1d  the  vendor    have 

sued  for  this  600  dollars  at  law?  Not 
on  the  original  contract,  for  that  recited 
its  payment.  He  must  have  recovered  in 
an  action  for  money  had  and  received,  and 
upon  proving  that  the  writs  of  ne  exeat  had 
t>een  dismissed,  as  it  appears  they  were, 
and  exhibiting  the  receipt,  his  case  wonld 
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have  been  made  out.  The  consideration, 
then,  would  have  been  the  money  deposited, 
and  not  the  land  sold.  For  this  deposit  he 
necessarily  looked  to  the  personal  credit  of 
Woodson ;  and  if  so,  his  lien  was  gone. 
For  it  never  exists  when  the  circumstances 
shew  an  intention  not  to  rely  on  it.  And 
as  it  regards  a  third  person,  a  fair  pur- 
chaser, would  it  not  be  grossly  unjust  to 
charge  the  property  in  hia  hands?  He  sees 
In  the  hands  of  his  immediate  vendor,  the 
deed,  the  counterpart  of  the  agreement,  and 
the  receipt.  Can  he  suppose,  with  these 
papers  before  him,  that  the  land  is  still 
looked  to  for  the  security  of  the  purchase 
money,  in  the  face  of  the  agreement  ac- 
knowledging payment,  and  of  a  receipt 
shewing  a  deposit  of  the  money  with  the 
vendee  to  meet  a  possible  and  distinct  lia- 
bility? No  man.  it  seems  to  me,  could 
have  supposed  he  was  incurring  danger  in 
purchasing  undersuch  circumstances.  The 
case,  it  strikes  me,  is  stranger  against  the 
lien  than  the  case  of  White  v.  Wakefield. 
In  that  case,  the  purchase  was  made  by  one 
of  several  trustees,  the  money  to  be  derived 
from  a  trust  fund.  The  business  was 
transacted  by  one  of  the  trustees,  and  the 
vendor  acknowledged  the  receipt  of  the 
whole  of  the  purchase  money  In  the  deed, 
and  by  a  receipt  endorsed  on  it ;  but  a 
portion  of  the  money  was  retained  by  the 
trustee.  There  was  an  account  between  the 
vendor  and  acting  trustee,  shewing  how 
the  balance  of  the  purchase  money  was  paid, 
and  reciting  that  a  sum  was  retained  until 
the  deeds  were  executed  and  legal  matters 
completed,  and  that  it  was  to  bear  interest. 
The  vendor  took  a  lease  of  the  property, 
and  so  continued  in  possession.  The 
case  was  decided  against  the  lien, 
347  'upon  the  ground,  however,  that  the 
vendor  had  dealt  in  this  way  with  one 
of  the  trustees  without  the  knowledge  or 
oncurrence  of  the  others.  They  had  a 
ight  to  suppose  the  trust  fund  had  been 
properly  applied,  and  it  would  have  been  a 
fraud  on  them  to  permit  the  lien  under  such 
circumstances  to  be  set  up  against  the 
estate.  The  case  shews,  that  where,  from 
the  circumstances,  third  persons  have  a 
right  to  suppose  personal  credit  is  given, 
the  lien  will  not  be  established  against 
them,  even  although  the  vendor    held   pos- 

ion  of  the  estate  under  a  contract  of 
lease.  As  to  the  800  dollars,  therefore,  I 
think  the  transactions  shewed  that  no 
lien  was  retained  or  contemplated,  and 
that  whether  Redford  had  notice  of  these 
transactions  or  not,  is  not  material.  In- 
deed, I  have  proceeded  upon  the  concession, 
that  the  papers  disclosing  to  him  all  that 
appears  to  the  court,  wereexhibited  to 

,  and  that  Gibson,  by  putting  it  fa 
the  power  of  his  vendee  to  exhibit  them, 
has  deprived  himself  of  all  right  aa  against 
such  vendee  to  charge  tVe  land. 

The  400  dollars,  retained  by   Woodson    to 

idemnify    himself    against    the    claim  of 

Mrs.  Gibson  for  dower,  I  think  is  a  lien  on 

the  land.     There  is  nothing   in  the  circum- 

ces  indicating  any  intention  to  waive 
the  lien  as  to  this  sum.  '  The  purchase 
motley  being  an  equitable  lien,  it  devolves 
on  the  purchaser  to  shew  circumstances  in- 
dicating an    intention  not  to  insist   on  it. 
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The  postponement  of  the  payment  to  an 
indenaite  time,  does  not,  it  seems  to  me, 
of  itself  shew  such  intention.  The  author- 
ity of  Winter  v.  Ld.  Anson,  relied  on  to 
shew  that  in  such  a  case  there  nas  no  lien, 
was  reversed  by  the  lord  chancellor  on  ap- 
peal. There,  Mousley  pnrchased  the  estate 
of  Winter.  The  conveyance  expressed  that 
the  whole  purchase  money  was  paid;  in 
fact,  but  a  portion  was  paid;  Mousley  exe- 
cuted his  bond  for  the  remainder  of  the 
purchase  money,  payable  within  twelve 
months  after  the  decease  of  Winter.  The. 
Tice    chancellor   dismissed    the  bill. 

348  The  case  came  up  on  an  appeal  •before 
the   lord    chancellor,    who    said,    "In 

general,  where  a  bill,  note,  or  bond  is  given 
for  the  whole  or  any  part  of  the  purchase 
money,  the  vendor  does  not  lose  his  lien  for 
so  much  of  the  money  as  remains  unpaid. 
The  circumstance,  that  the  money  is  secured 
to  be  paid  at  a  future  day,  does  not  affect 
the  lien.  I  do  not  think  that  the  lien  is 
affected  by  the  fact  of  the  period  of  pay- 
ment beioff  dependent  on  the  life  of  the 
vendor.  That  circumstance  does  not  ap- 
pear to  me  to  aSord  such  clear  and  convinc- 
lag  evidence  of  the  intention  of  the  vendor 
to  rely,  not  upon  the  security  of  the  estate, 
but  solely  upon  the  personal  credit  of  the 
vendee,  as  would  be  necessary  in  order  to 
get  rid  of  the  lien.  It  would  not  be  incon- 
sistent with  an  express  pled|;e,  and  I  do  not 
perceive  why  It  is  at  variance  with  the 
lien  resulting  from  the  rules  of  a  court  of 
equity."  In  this  case,  the  payment  de- 
pended on  the  conting-ency  of  the  wife  sur- 
viving the  husband  and  asserting  her  title 
to  dower,  and  the  agreement  between  the 
parties  shewed  it  was  held  for  the  purpose 
of  meeting  that  liability.  Of  this  the  pur- 
chaser had  full  notice,  and  admits  it  In  his 
answer.  I  think,  under  such  circumstances, 
he  took  the  property  subject  to  this  charge. 
It  is  objected  that  there  is  no  evidence  in 
the  record  of  the  death  of  Mrs.  Gibson. 
There  was  a  reference  to  a  commissioner 
to  ascertain  the  outstanding  incumbrances: 
be  reported  that  Mrs.  Gibson  was  dead,  so 
that  her  dower  claim  constituted  no  charge 
on  the  estate ;  and  to  this  report  there  is  no 
exception  on  that  account.  The  matter 
reported  on  was  embraced  In  the  scope  of  the 
enquiries  submitted  to  the  commissioner. 
The  evidence  npon  which  he  proceeded, 
does  not  appear  by  his  report;  if  upon  the 
letter  filed,  although  It  is  not  proved  so  as 
to  make  it  evidence,  it  may  have  been  ad- 
mitted ;  or  other  evidence  of  the  fact  may 
have  been  before  him.  If  the  correctness 
of  bis  conclusion  had  been  controverted  by 
an  exception,  evidence  upon  the  point 

349  might  *have  been  filed.     It  would  be 
a  surprise  on  the  party,  to  permit  the 

exception    to    be    taken    in    the    appellate 
court. 

I  think,  however,  the  court  erred  in  not 
making  some  provision  to  secure  the  pur- 
chaser against  the  charge  created  by  the 
decree  in  favor  of  White  &  Co.  The  pur- 
chaser was  not  entitled  to  a  credit;  for  it 
does  not  appear  certainly,  that  the  land 
will  be  sold  under  the  decree.  Still  there 
is  enough  In  the  proceedings  In  that  c 
to  render  it  very  probable  that  the  land 
eventually  have  to  be  sold    to   satisfy    the 
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which  Gibson 
bound  to  remove;  it  creates  a  cloud  on 
the  title,  and  a  sale  under  such  circum- 
stances would  necessarily  be  attended  with 
a  sacrifice.  If  the  land  is  subjected  to  this 
charge,  Bedford  would  have  a  right  to  call 
upon  Woodson's  estate  for  indemnity. 
Under  these  circumstances,  Gibson  is  not 
entitled  to  a  decree  against  either  Wood- 
son or  the  land,  until  this  incumbrance, 
which  it  was  his  duty  to  remove,  is  extin- 
guished. 

Therefore,  it  seems  to  me,  the  decree 
should  be  reversed  with  costs,  and  the 
remanded  for  further  proceedings, 
with  instructions,  that  the  land  in  the 
hands  of  the  appellant  Redford  is  liable  to 
the  payment  of  the  400  dollars  only,  re- 
tained in  the  hands  of  Woodson  to  meet  the 
claim  of  dower,  with  interest  thereon  from 
the  time  of  the  purchase;  and  that  Gibson 
is  not  entitled  to  a  decree  for  any  part  of 
the  purchase  money,  until  it  shall  be  shewn 
that  the  land  has  been  exonerated  from  any 
incumbrance  growing  out  of  the  suit  of 
White  ft  Co.  against  him. 

The  other  judges  concurred — Decree 
reversed,  and  cause  remanded  &c. 


Mar.  1S41.  BIchmoDd. 
will— CotwtnKtIoa— CsM  M  Bar.-'Tesutor  t>eq  neatlia 
reEldnum  of  his  estate.  aFter  bis  wife's  death  or 
marrtaxe.  lo  be  equallr   divided  amouK  James, 
Mary.  J>ataey,  Nancy  and  Narctssa  [who  were  tes- 
tator's children!,  the  children  of  bis  hod  Oeorre. 
tbe  children  of  bis  danshter  EllEabeth.  the  rhll- 
dreo  of  hta  son  Bedford  deceased,  and  the  cblldren 
of  his  dauebter  Obedience:  bis  Ave  children  lesa- 
tees  were  all  married. aad  had,  In  all,  II  cblldren 
living  at  hiB  death:  hlB  son  Bedford  left  ■  chll. 
dren.  and  bis  son  Qeor>e  and  danchters  Ellzatwcb 
and  Obedience  were  married,  and  these  four  had. 
In  all,  18  children  Uvlnr  at  testator's  deatb:  and 
tbe  last  three  had  b  children  bom  after  his  death 
and  daring  bis  widow's  life :  Held,  by  circuit  lu- 
perlor  court,  and  afflrmed  by  tbls  court 
1.  Saae-Scne-SssM -After-Bora  Chlldrao.*— That 
the  children  of  George,  Elliabetb  and  Obedience. 
bom  after  testaior'a  death  and  dnrlug  widow's 
life,  as  well  as  those  In  belns  at  testator's  death. 
areeuUtted  to  shares. 
3.  Su«e-SBBa— Sane— SsBK— Tbat    snch    of  the 
grandchildren  as   were  la  belns  at  testator's 
death,  took  rested  acd  transmissible  interests. 
liable  however  to  be  diminished  by  tbe  birth  of 
other  grandchildren,  and  the  after-bom  grand- 
children as  soon  as  they  came  In  belns  took  like- 
wise vested  and  transmissible  Interests. 


•DsviM  lo   '^hildrco"— AfUr-Bora  MUdm.— See 

tbe  principal  case  cited  la  t  Va.  Law  Beg.  BM:  W 
Am.  &Eng.  Eoc.  Law(lBtEd.)4ll.ll£. 

tWIHs-CoastructloD-TaklnB  Por  Capita  or  Pm- 
Stirpes.— The  principal  case  Is  cited  with  approval 
la  Hoiton  V.  Orlffllb,  leorattsra:  Senger  v.  Sender. 
81  Va.  TOT:  Bobs  v.  Klger,  11 W.  Va.  ME,  id  S.  B.  Eep. 
IW.  See  also,  Crow  v.  Crow,  1  L<elgb  74:  Walker  v. 
Webster,  MVa.37T.KS,  E.  Hep  GTO:  sod /mX-MOtM 
to  Brewer  V,  Opie.  ICalltlE:  UcUasterr.  HcMaater. 
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a  legatees  took  one  Dintli.  and 
eacb  family  of   bis    STaDdcliildrea     leeatees 
took  one  Dintb  to  be  BQbdiTiaed   amoas  Ibem 
respecUvelr. 
James  Hamlett,  the  elder,  late   of  Char- 
lotte, wbo  died  in  1819,    by    his    will,    first 
devised  and    bequeathed  as    follows:  "My 
desire  is,  that  mj   beloved    wife  Jaae  shall 
enjoy  uninterrnpted  possession  of  my  man- 
sion house  and    plantation,    with  such  part 
of  my  personal  estate  as   she    shall    think 
proper    for  her  support,  and  that  she  shall 
l>e  at  libertj  to  lend    any   part   thereof    to 
such  of  my   children    as    she   shall    think 
proper,    but    if  she   shall  lend  any  part  to 
any  of  them,  the  part  so  loaned   should  at 
her  decease  be  returned,  in  order   to    make 
fair  and  equal  division  as  I    may  hereafter 
direct:  but  if  my  wife   shall  marry,  my  de- 
sire is,  that  she  shall  no  longer  reside 

351  on   'the    plantation    where    she    now 
lives,  or  have  possession   of  any  part 

of  my  land  in  Virginia,  but  shall  remove  to 
the  plantation  whereon  she  formerly  resided 
in  Person  county.  North  Carolina,  which 
she  shall  enjoy  instead  of  my  estate  ip  Vir- 
ginia, with  the  whole  of  the  personal  estate 
and  slaves  thereon,  except  two  named  Dick 
and  Anne."  He  then  devised  to  his  i 
James  Hamiett  a  part  of  the  land  (partli 
larly  described)  on  which  he  resided  (the 
same  before  devised  to  his  widow),  and  the 
residue  thereof  to  his  two  grandsons  Thomas 
and  James  Hamiett  (they  were  sons  of  his 
son  Bedford  Hamiett  deceased);  that  is,  he 
devised  the  remainder  in  fee  expectant  on 
the  estate  for  life  or  widowhood  therein  be- 
fore devised  to  his  wife,  to  his  son  James 
and  grandsons  Thomas  and  James  Hamiett, 
respectively.  He  then  devised  to  his  son 
George  Hamiett  a  parcel  of  land  on  which 
he  (George)  was  then  livintr;  and  to  his 
grandsons  Drury  and  Samuel  Major  (they 
were  sons  of  his  daughter  Obedience)  all 
his  (the  testator's)  land  In  Halifax.  He 
bequeathed  to  his  daughter  Narcissa  Jeffress 
four  slaves  by  name,  one  horse,  six  cows 
and  six  sheep,  and  to  his  son  George  300 
dollars.  And,  lastly,  he  added — "Mydesire 
is,  that  after  the  decease  of  my  wife,  the 
whole  of  my  estate,  except  the  part  herein 
before  disposed  of,  may  be  divided  in  man- 
ner and  form  following,  viz.  equally  among 
James  Hamiett,  Mary  Jeffress,  Patsey 
Wilson,  Nancy  Jefiress,  Narcissa  JefFress, 
the  children  of  my  son  George  Hamiett  and 
Lucy  his  wife,  the  children  of  my  daughter 
Elizabeth  Averett,  the  children  of  my  son 
Bedford  Hamletl  deceased,  and  the  children 
of  my  daughter  Obedience."  The  testa- 
tor's son  James,  named  executor  in  the 
will,  took  probat  thereof  in  the  county 
court  of  Charlotte  on  the  4th  November 
1819. 

By  deed,    dated    the    19th  November  1819, 

between  Jane  Hamiett,  the  testator's  widow, 

and  James  Hamiett,  his  son  and   executor, 

Thomas     JefFress,      James     Wilson, 

352  'Richard    Jeffress    and   Coleman  Jef- 
fress,  the  hnsbands  of   his  daughters 

Mary,  Patsey,  Nancy  and  Narcissa,  legatees 
in  the  will  named, — the  widow  Jane  released 
all  the  estate  and  interest  devised  and  be- 
queathed to  her  by  her  husband's  will,  in 
the  testator's  mansion  house  and  plantation 
and    in  his  personal  property  In  Virginia, 


and  they  released,  conveyed,  and  cov- 
enanted to  secure  to  her  all  the  land  in 
Person  county  North  Carolina  [wherein  she 
held  a  life  estate  before  her  marriage  with 
the  testator),  all  the  slaves  thereon,  fifteen 
in  number,  all  the  crop  of  that  year  made 
on  the  plantation,  and  all  the  household 
and  Icitchen  furniture  there  (for  the  same 
estate  and  in  the  same  manner  as  the  prop- 
erty was  held  by  her  before  her  marriage 
with  the  testator),  and  sundry  other 
chattels,  which  were  then  in  Charlotte, 
Virginia. 

In  April  1835,  while  the  testator's  widow 
was  yet  living,  a  bill  in  chancery  was  ex- 
hibited by  all  the  children  and  grandchil- 
dren legatees  of  the  testator  except  his  son 
James,  against  James  as  colegatee  and  ex- 
ecutor; setting  forth  the  provisions  of  the 
testator's  will,  snd  particularly  the  resid- 
uary clause  (which  was  set  out  in  hKc  verba) 
and  the  deed  of  the  19th  November  1819  be- 
tween the  testator's  widow  adU  James 
Hamiett  the  executor  and  others;  and  pray- 
ing a  settlement  of  the  executor's  accounts 
of  administration,  and  a  decree  for  a  divi- 
sion, to  be  presently  made,  on  the  testa- 
tor's residuary  estate  among  the  legatees, 
according  to  his  will.  And  James  Hamiett 
put  in  an  answer  to  the  bill,  in  his  own 
right  as  legatee  and  as  executor,  professing 
his  readiness  to  settle  his  administration 
accounts,  and  to  have  a  division  presently 
made  of  the  residuary  estate. 

Two  questions  were  presented  by  the  plead- 
ings :  1.  Whether  only  such  of  the  children 
of  the  testator's  son  George  and  his  wife 
Lucy,  and  of  his  daughters  Elizabeth  and 
Obedience,  as  were  in  being  at  the  time  of 
the  testator's  death,  were  entitled  to 
353  come  in  as  legatees  of  *the  residuary 
estate,  or  all  the  children  of  that  son 
and  those  daughters,  as  well  those  bom  after 
the  testator's  death  and  during  the  life  of 
his  widow,  as  those  who  were  in  esse  at 
the  time  of  his  death?  And  2.  Whether,  in 
the  division  of  the  subject  among  the  tes- 
tator's children  and  his  grandchildren,  the 
grandchildren  respectively  should  take  per 
stirpes,  or  all  the  children  and  grandchil- 
dren equally  per  capita? 

The  court  ordered  accounts  to  be  taken, 
by  a  commissioner,  of  the  executor's  ad- 
ministration, and  of  the  rents  and  profits 
of  the  testator's  msnsion  house  and  planta- 
tion, and  of  the  profits  of  his  slaves  and 
other  personal  estate  in  Virginia,  accrued 
since  the  deed  of  the  19th  November  1819 
between  the  testator's  widow  and  James 
Hamiett  his  executor  and  others:  that  the 
commissioner  should  enquire  and  report, 
whether  the  agreement  contained  in  that 
deed  was  beneficial  to  the  infant  legatees 
concerned:  that  he  should  enquire  and  re- 
port, what  was  the  present  age  of  Lucy  the 
wife  of  the  testator's  son  George  Hamiett; 
and  how  many  children  the  testator's  son 
James  Hamiett,  and  his  daughters  Mary 
Jetfress,  Patsey  Wilson,  Nancy  Jeffress  and 
Narcissa  JefFress,  respectively,  had  at  the 
testator's  death,  and  how  many  they  each 
had  now :  and  that  he  should  present  a 
scheme  for  the  division  in  three  views: 
1.  Dividing  the  fund  among  the  residuary- 
legatees  per  stirpes;  2.  dividing  It  among- 
tbem  per  capita,  regarding  as  legatees  only 
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Buch  of  the  children  aa  were  bom  at  the 
timeof  the  testator'a(Iea.th  ;  andS.  dividing 
it  among  all  the  children  and  grandchildren 
of  the  testator  who  were  parties  to  the  suit; 
that  is,  the  testator's  five  children  and  his 
grandchildren  bj  his  other  two  sons  and 
two  daughterB,  as  well  those  who  had  been 
born  since  the  testator's  death  as  those  who 
were  then  in  esse. 

It  appeared  b<r  the  commissioner 'a  report 

—1.  That  the  testator's  son  James  Hamlett 

had  four   children   living    at    the  testator's 

death:  that  his  daughter   Marjr,  wife 

354  'of  Thomas  Jeffresa,    had  aeveti  chil- 
dren, all   bom   before    the    testator's 

death:  that  his  daughter  Patsey,  wife  of 
James  Wilson,  had  twelve  children,  nine 
of  whom  were  bom  before  his  death :  that 
his  daughter  Nancy,  wife  of  Richard  Jef- 
freas,  had  six  children,  five  born  before  bis 
death,  and  one  since  born  :  and  that  the 
testator's  daughter  Narcissa,  wife  of  Cole- 
man JeSresa,  had  seven  children,  all  born 
before  the  testator's  death.  So  that  the 
teatator's  children  who  were  residuary  lega- 
tees, each  and  all  had  children,  and  all  to- 
gether thirtj-two  children,  and  two  of  his 
daughters  were  of  that  age  that  tbej,  as 
well  as  the  son  James,  might  and  would 
probably  have  more  isaue.  2.  That  the 
teatator's  son  George  had  by  hia  wife  Iiucy, 
seven  children,  four  of  whom  were  born 
before  the  testator's  death,  and  three  since 
bom,  and  that  Lucy,  the  wife,  was  now 
fifty-aix  years  old  and  taer  youngest  child 
was  born  in  1823,  and  therefore,  probablj', 
past  child-bearing:  that  his  daughter  Bliza- 
beth,  wife  of  William  Averett,  had  seven 
children  all  born  before  the  testator's  death : 
that  bis  son  Bedford,  who  died  before  the 
testator,  left  three  children  living  at  the 
testator's  death:  and  that  his  daughter 
,  Obedience  had  been  twice  married,  first  to 
William  Major,  and  then  to  James  Faulk- 
ner, and  that  she  badeight  children  of  both 
marriages,  three  born  before  and  five  after 
the  testator's  death.  So  that,  of  the  tes- 
tator's grandchildren  who  were  made  resid- 
uary legatees,  there  were  in  all  eighteen 
living  at  his  death,  and  five  since  born; 
and  two  at  least  of  his  children,  to  whose 
children  he  bequeathed  shares,  might  be 
expected  to  have  more  issue. 

Thus  it  appeared,  1.  that  if  the  fund  was 
to  be  divided  among  the  testator's  legatees, 
children  and  grandchildren,  per  stirpes,  it 
would  be  divided  into  nine  parts,  and  each 
of  his  five  children  would  take  one  ninth, 
and  each  of  the  four  sets  of  grandchildren 
would  take  one  ninth,  to  be  subdivided 
among  them  respectively.  2.  That  if  the 
fund    was    to    be   divided   among  the 

355  testator's    'five     children,      and     his 
eighteen      grandchildren,    who    were 

born  before  his  death,  per  capita,  it  would 
be  divided  into  twenty-three  parts,  and  each 
of  the  children  and  grandchildren  would 
take  one  twenty-third  part.  And  3.  that  if 
it  was  to  be  divided  among  the  testator's 
five  children  and  his  twenty-six  grand- 
children bom  before  and  since  his  death, 
per  capita,  then  it  would  be  divided  into 
thirty-one  parts,  and  each  of  the  children 
and    grandchildren    would    take     one    such 

The  fund  in  band  at.the   time  of  this  re- 


port was  14,305  dollars  87  cents:  of  which, 
upon  the  first  principle,  each  of  the  testa- 
tor's five  children  would  get  1589  dollars  31 
cents,  and  each  of  the  four  sets  of  grand- 
children the  aame  aum  to  be  subdivided 
among  them  respectively.  Upon  the  sec- 
ond principle,  the  share  quoted  to  each  of 
the  testator's  five  children  and  each  of  hia 
eighteen  grandchildren  bora  before  his 
death,  was  621  dollars  90  cents.  And  upon 
the  third  principle,  the  share  quoted  to  each 
of  the  testator's  five  children  and  twenty- 
six  grandchildren  born  before  and  since  his 
death,  was  421  dollars  41  cents. 

The  commissioner  also  reported,  that  the 
agreement  contained  in  the  deed  of  the  19tb 
November  1619,  between  the  teatator's 
widow  and  James  Hamlett  tbe  executor  and 
others,  was  beneficial  to  the  infant  parties 
concerned. 

Upon  a  hearing  of  the  cause  on  the  report 
of  the  commissioner  shewing  all  the  matters 
above  stated,  the  court  declared,  that  all 
the  grandchildren,  whether  bom  before  or 
after  the  testator's  death,  who  should,  at 
the  time  for  the  division  of  the  fund 
(namely,  at  the  death  of  the  widow),  come 
within  any  one  of  the  classes  described  in 
the  will,  would  be  entitled  to  a  share  of  the 
fund;  tliat  such  of  the  grandchildren  as 
were  in  esse  at  the  death  of  the  testator 
took  vested  and  transmissible  interest  -, 
such  interests  being  liable,  however,  to 
be  diminished  by  the  birth  of  other 
356  grandchildren ;  and  that  *the  after- 
born  children,  so  soon  as  they  came 
in  ease,  took  likewise  vested  and  trans- 
missible interests.  That,  notwithstanding 
the  cases  of  Blackler  v.  Webb,  2  P.  Wms. 
383!  Butler  v.  Stratton,  3  Bro.  C.  C.  367, 
and  Crow  v.  Crow,  1  I^eigh  74,  npon 
the  intention  of  this  testator,  inferred 
from  his  intention  to  make  a  provision  for 
bia  whole  family,  and  the  inconsiderable 
part  of  his  estate  which  hie  own  children 
would  get  in  a  division  per  capita,  the  di- 
vision ought,  in  this  case,  to  be  per  stirpes; 
a  view  strengthened  by  the  fact  that  tbe 
teatator'a  five  children  who  were  themselves 
to  take  as  legatees,  bad  children  at  the 
time  of  hia  death,  and  indeed  large  fam- 
ilies. And  that  a  division  of  the  fund 
might  be  presently  made,  seeing  that,  in 
tbe  ordinary  courae  of  nature,  no  other 
grandchildren  entitled  to  a  share  of  the 
fund,  could  hereafter  come  in  ease.  There- 
fore, the  court,  after  ordering  the  commia- 
■ioner's  former  report  to  be  reformed  in 
some  particulars,  directed  bim  to  ascertain 
the  exact  amount  of  the  fund,  and  to  report 
a  division  of  the  same,  per  stirpes;  that 
is,  giving  one  part  to  each  of  tbe  testator's 
children  legatees  in  the  will,  and  one  part 
to  each  set  of  grandchildren  legatees,  to  be 
subdivided  among  them,  respectively. 

The  commisaioner  reported  that  tbe  whole 
fund  was  now  14,619  dollars  9  cents ;  which 
was  divided  into  nine  abarea  of  1624  dollars 
34  cents  each  :  and  one  ahare  waa  aasigned 
to  the  teatator'a  son  James  Hamlett;  one  to 
Richard  Jeffress  and  Nancy  his  wife;  one 
to  Coleman  JefFresa  and  Narciaaa  his  wife ; 
one  to  Mary  Jeffreaa,  whose  husband  died 
pending  the  suit;  and  one  to  James  Wilson 
administrator  of  hia  wife  Patsey  who  was 
now  dead:  one  to  tbe  children  of  Slizabeth 
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Averett,  subdivided  into  eight  parts;  one 
to  the  children  of  Obedience  Faulkner,  sub- 
divided iatoeigbt  parts;  one  to  the  children 
of  Bedford  Hamtett,  sutKlivided  into  three 
parts ;  and  one  to  the  children    of   George 

Hamlett,  subdivided  Into  seven  parts. 
357  *After  the  interlocutory  decree  was 

made,  several  depoaitions  irere  taken 
by  the  plaintiffs,  which  were  returned  nlth 
the  commissioner's  last  report.  The  evi- 
dence they  contained  was  quite  vague;  but 
it  might  be  inferred  from  the  depositions, 
collated  with  each  other — 

1.  That  the  testator  had  in  his  lifetime 
advanced  to  his  son  James,  about  100  acres 
of  land,  worth  at>ont  460  dollars,  and  thxt 
the  land  devised  by  his  will  to  that  son, 
was  about  500  acres  worth  about  5000  dol- 
lars: that  he  had,  in  his  lifetime,  advanced 
to  his  son  George,  about  200  acres  of  land 
(the  same  devised  to  him  in  his  will)  which 
George  yet  held,  worth  about  2000  dollars ; 
that  the  land  devised  to  bis  two  grandsons, 
Thomas  and  James  Hamlett,  was  about  450 
acres,  worth  about  2800  dollars:  and  that 
the  land  devised  to  his  two  grandsons, 
Drury  and  Samuel  Major,  was  worth  abont 
1450  dollars. 

2.  That,  at  the  time  of  the  testator's 
death,  Thomas  Jeffress  husband  of  his 
daughter  Mary,  James  Wilson  husband  of 
his  daughter  Patsey,  and  Richard  Jeffress 
husband    of    his    da-ui,'hter  Nancy,  were  in 

good  circumstances,  and  Coleman  Jeffress 
nsband  of  bis  daughter  Narcissa,  was  in 
narrow  but  not  needy  circumstances:  that 
the  testator's  son  Bedford  had  died  insol- 
vent: that  his  son  George,  and  William 
Averett  husband  of  his  daughter  Elizabeth, 
were  both  in  embarrassed  circumstances 
and  very  improvident ;  and  that  James 
Faulkner  husband  of  his  daughter  Obedi- 
ence, was  reputed  to  be  much  embarrassed 
by  an  unfortunate  speculation,  but  was  an 
Industrious  and  provident  man. 

Upon  the  final  hearing,  the  court,  adher- 
ing to  the  opinion  expressed  in  the  inter- 
locutory decree,  decreed  a  division  of  the 
subject  per  stirpes,  among  the  testator's 
five  children  and  four  sets  of  grandchildren 
including  those  born  since,  as  well  as  those 
born  before,  his  death. 

The  grandchildren  applied  by  petition  to 
this  court  for  an   appeal   from   the  decree; 

which  was  allowed. 
35B  'Robinson,  for  the  appellants.  The 
decree  is  directly  contrary  to  the  au- 
thority of  Blackler  v.  Webb,  and  a  long 
series  of  adjudications.  In  Blackler  v. 
Webb,  the  testator  bequeathed  the  surplus 
of  his  estate  equally  to  his  son  James  and 
to  his  son  Peter's  children,  to  his  daughter 
"Traverse,  and  to  his  daughter  Webb's  chil- 
dren, and  to  his  daughter  Mann.  At  the 
time  of  making  the  will,  his  son  Peter  was 
dead,  leaving  several  children ;  his  daughter 
Webb  was  living,  but  her  husband  was  in 
low  circumstances,  having  been  twice  a 
bankrupt.  It  is  hardly  possible  that  two 
cases  should  have  actually  occurred,  more 
perfectly  alike  in  all'  material  circum- 
stances, than  that  case  and  this.  It  was 
argued  there,  as  It  may  be  argued  here, 
that  it  was  not  likely  the  testator  intended 
his  own  ctaildrea  to  take  no  greater   share 


than  each  of  his  grandchildren,  and  that 
the  construction  should  be  according  to  the 
statute  of  distributions.  To  which  it  was 
answered,  that  such  part  of  the  surplus  as 
is  given  to  the  grandchildren  must  be  the 
same,  and  have  the  same  construction,  as 
if  the  testator  had  particularized  each 
grandchild  by  name,  as  John,  Thomas  Ac. 
when  there  could  be  no  question  but  that 
the  grandcbildren  must  have  taken  per 
capita  and  not  per  stirpes;  and  as  to  the 
statute  of  distributions,  as  the  testator's 
daughter  Webb  was  living,  her  children 
could  take  nothing  by  representation  within 
that  statute.  Lord  Chancellor  King  at  first 
seemed  inclinable  that  the  grandchildren 
should  take  per  stirpes  only;  but  at  length 
he  decreed,  that  the  children  and  grandchil- 
dren (being  fourteen  in  number)  should 
each  take  per  capita,  as  if  all  the  grand* 
children  had  been  named  by  their  respective 
names;  and  he  said,  that  the  grandchildren 
could  not  take  according  to  the  statute  of 
distributions,  or  in  allusion  thereto,  foras- 
much as  the  testator's  daughter  Webb  was 
living,  and  her  children  could  not  represent 
her;  and  to  determine  that  the  grandchil- 
dren should  take  per  stirpes  would  be 
359  going  too  much  out  of  the  ■will, 
and  contrary  to  the  words,  when 
the  meaning  of  the  testator  might  be  ac- 
cording to  his  words,  and  that  meaning  a 
reasonable  and  sensible  one.  The  decisions 
of  the  English  courts,  from  1716  to  1822, 
have  followed  the  principle  of  Blackler  v. 
Webb,  with  remarkable  uniformity  and 
consistency.  Northey  v.  Strange,  (decided 
in  1716)  1  P.  Wms.  340;  Richardson  v. 
Spraag,  (1718}  Id.  433;  Warner  v.  Hone, 
(1718)  Prec.  in  Chan.  491 ;  Thomas  v.  Hole, 
(1728)  Ca.  Temp.  Talb.  251;  Lugar  v.  Har- 
man,  (1786)  1  Cox  250;  Eccard  v.  Brooke, 
(1790)  2  Cox  213;  Butler'v.  Stratton,  (1791) 
3  Bro.  C.  C.  367 ;  Ijongmore  v.  Broom, 
(1802)  7  Ves.  124;  Horridge  v.  Ferguson, 
(1822)  Jac.  5S3;  4  Cond.  Eng.  Ch.  Rep.  273. 
The  case  last  cited  is  very  remarkable : 
there,  the  testatrix  bequeathed  the  residue 
of  her  property  to  such  of  the  children  of 
Thomas,  Mary,  William,  Elizabeth  and 
James  Henley,  as  should  be  born  in  lawful 
wedlock  and  living  at  her  death,  or  the 
issue  of  snch  of  them  as  should  be  married, 
in  equal  shares  and  proportions.  At  the 
death  of  the  testatrix,  there  were  two  chil- 
dren of  Thomas  living;  he  had  had  a'son 
who  had  died  leaving  five  children,  and  a 
daoghter  who  had  died  leaving  two:  these 
were  all  living  at  the  death  of  the  testatrix. 
Mary  Henley  had  one  child,  William  two, 
and  Elizabeth  one,  all  of  whom  were  living 
at  the  death  of  the  testatrix,  but  they  bad 
no  children.  James  Henley  died  before 
the  testatrix,  unmarried.  It  was  held,  that 
the  word  or  (in  the  bequest  to  the  childieti 
of  the  five  persona  named,  or  their  issue) 
should  be  construed  to  mean  and,  and  the 
children  and  grandchildren  were  let  in  to 
take  equal  shares. 

In  Virginia,  a  like  case.  Tucker  Ac.  v. 
Tucker's  ex'ors,  was  before  the  old  seneral 
t  in  1740,  and  is  reported  in  Barradall's 
reports,  p.  94.  The  testator  be- 
queathed: "I  give  all  my  ready  money  and 
outstanding  debts,  to  be  equally  divided 
between     Robert     Tucker,    John    Tucker, 
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John     Cooke,      Robert      Cooke,      and 

360  *Jacob    WalkAr'B     children;    ai 
case  Mr.  Walker's  children  die  before 

they  come  of  age,  that  their  parts  go  to  the 
survivor  of  their  children."  Walker's  chil- 
dren were  four  in  number;  their  mother 
who  was  dead,  was  related  to  the  testator 
In  equal  degree  with  the  Tuckers  and 
Cookes;  thej  were  the  testator's  nephewi 
and  she  was  his  niece.  It  was  insisted,  □ 
behalf  of  Walker's  children,  that  the  word 
equally  could  not  be  satisfied  unless  each 
legatee  had  an  equal  share,  and  there  was 
no  difference  between  naming,  and  not  nam- 
ing, the  children  in  the  will.  The  general 
court,  after  two  arguments,  decreed  that 
Walker's  children  took,  collectively,  a  fifth 
part  among  them.  But  this  decree  was  re- 
versed upon  appeal.*  Barradall,  in  a  note, 
says  that  the  reversal,  as  he  was  informed, 
wa&  chiefly  by  reason  of  the  word  parts 
[their  parts,  in  the  plural]  in  the  limitation 
over  to  the  survivor  of  Walker's  children. 
But  the  decision  in  Blackler  v.  Webb,  though 
it  was  not  cited  in  the  general  court,  had 
been  made  some  years  before,  and  in  the 
authority  of  that  case,  no  doubt,  the  true 
reason  of  the  reversal  is  to  be  found.  And, 
lately,  the  principle  of  Blacklcr  v.  Webb 
has  been  followed,  and  established  by  this 
court,  in  Crow  v.  Crow,  1  Leigh  74, 

The  principle  is  correctly  stated  in  2 
Powell  on  Devises,  p.  331.  That  where  a 
devise  or  bequest  is  made  to  a  person  de- 
scribed as  standing  in  a  certain  relation  to 
the  testator,  and  to  the  children  of  another 
person  standing  in  the  same  relation,  as  to 
my  brother  A.  and  the  children  of  my 
brother  B.  the  legatees  take  per  capita  and 
not  per  stirpes:  A.  only  takes  a  share  equal 
to  one  of  the  children  of  B.  though  it  may 
be  conjectured  that  the  testator  had  a  dis- 
tribution according  '  to  the  statute  of  dis- 
tributions in  his  mind.  The  court  will 
find,  on  examination  of  the  adjudged  cases, 
that  the  principle  has  been  applied  to 
cases    presenting    every    variety    of 

361  'circumstances  I     that      it    has    been 
equally  applied,   whether   the  persons 

whose  children  were  made  legatees,  were 
dead  or  alive,  or  some  dead  and  some  liv- 
ing; and  that  it  has  never,  in  any  instance, 
been  controlled'by  a  regard  to  the  number 
of  children  which  the  testator's  children, 
brothers  Ac.  made  legatees  by  description 
of  classes,  had  at  the  time,  and  the  nunlber 
of  the  other  legatees  made  so  by  name. 
And  the  reason  on  which  the  principle  is 
founded,  ia,  that  all  the  persons  to  whom 
the  bequest  extends,  are  considered  as  en- 
titled to  take  in  like  manner  as  if  they 
were  named ;  and  all  are  considered  as  tak- 
ing directly  in  their  own  right,  and  none 
by  way  of  representation. 

This  principle  of  construction  has  been 
so  long  established,  and  so  uniformly  ap- 
plied, in  so  many  cases,  and  those  so 
variously  circumstanced,  that  it  has  become 
a  canon  of  property  and  ought  not  now  to 
be  disturbed  or  departed  from.  It  was 
wisely  established  at  first;  but  even  if  was 
not,  "it  is  better  the  law  should  be  certain 
than  that  every  judge  should  speculate  upon 
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it;"  so  said  Lord  Bldon  in  Sbeddon  v. 
Gioodrich,  S  Vea.  497,  in  reference  to  a  much 
more  questionable  doctrine  than  this;  and 
many  other  judges  have  affirmed  the  same 
maxim  of  judicial  wisdom. 

Macfarland  and  Leigh  for  the  appellees. 
The  principle  of  construction  adopted  in 
the  case  of  Blackler  v.  Webb  and  the  other 
cases  cited  for  the  appellants,  is  not  a  pos- 
itive rule  of  law,  a  canon  of  property  to  be 
arbitrarily  applied,  whether  it  conform 
with  testator's  intention  or  not,  like  some 
of  the  rules  of  construction  that  have  bieen 
applied  in  cases  of  executory  devise,  and 
implied  estates  tail,  where  a  legal  constrac- 
tion  and  effect  have  been  given  to  a  testa- 
tor's language,  though  confessedly  different 
from  his  actual  intention.  This  case,  like 
most  others  that  arise  on  wills,  presents  a 
question  of  testamentary  intention :  and 
this  court  has  instructed  us,  that  the  inten- 
tion   of    the    testator   is  the  cafdinal 

362  rule,  'the  polar  star  to  guide  us  in  the 
construction  of  wills;  that  the  inten- 
tion is  to  be  carried  into  effect,  provided 
the  dispositions  intended  do  not  conflict 
with  the  law;  and  that  the  intention  is  to 
be  collected  from  the  circumstances  of  the 
testator,  his  estate  and  family,  the  situation 
of  the  le);atees,  their  relation  to  and  con- 
nexion with  him,  as  well  as  from  the  words 
of  the  will.  See  theopinionsof  Pendleton, 
P.,  in  Shelton's  ex'ors  v.  Shelton,  1  Wash. 
556,  and  in  Kennon  v.  M'Roberta  A  ux.. 
Id.   102. 

In  the  first  clause  of  this  testator's  will, 
he  authorizes  his  wife  to  lend  any  part  of 
the  property  before  given  her  (in  effect, 
his  whole  estate  in  Virginia)  to  such  of  his 
children  as  she  should  think  proper,  but  if 
she  should  lend  any  part  to  any  of  them, 
the  part  so  loaned  should  at  her  decease  be 
returned,  in  or'ter  to  make  fair  and  equal 
division  as  he  should  thereafter  direct.  It 
was  his  children,  then,  for  whom  he  meant 
to  provide;  it  was  among  his  children  that 
he  meant  afterwards  to  direct  a  fair  and 
equal  division. 

Then,  consider  the  situation  of  his  family 
and  the  relation  of  the  several  legatees  to 
him.  Of  his  own  five  children  to  whom  h« 
bequeathed  shares  of  his  residuary  estate, 
his  son  James  had  four  children  living  at 
his  death;  his  daughter  Mary,  seven;  his 
daughter  Patsey,  nine ;  his  daughter 
Nancy,  five;  and  his  daughter  Narclssa, 
seven:  these  five  children  had,  then,  thirty- 
two  children  ;  and  they  all  might,  and  some 
probably  would  (as  two  of  them  in  fact 
did)  have  more  issue.  Of  his  children  to 
whose  children  he  bequeathed  shares  of  the 
same  residuary  estate,  his  son  Bedford  wa» 
dead  leaving  three  children  ;  his  son  George 
had  four;  his  daughter  Elizabeth,  seven: 
and  his  daughter  Obedience,  three;  in  all 
eighteen  children  living  at  the  testator's 
death ;  and  George,  Elizabeth  and  Obe- 
dienr.e,  might  and  probably  would  have 
(as  two  of  them  in  fact  had)  more  issue 
bom     during    his  widow's  life,  who 

363  would  be    let,  in   *for   shares   of  the 
same    fnnd.    'The    intention     which 

the  court  is  asked  to  impute  to  the  tes- 
tator, is,  that  he  meant  to  give  to  each 
of  his  own  five  children,  to  aid  them  in 
the  maintenance  of  their  thirty-two   chil- 
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dren  already  in  exiBtence,  and  all  th«  chil- 
dren they  ahould  afterwards  have,  exactly 
the  same  portion  of  his  estate,  as  he  gave 
to  each  of  hiseighteen  grandchildren,  then 
born,  and  to  each  which  should  be  after- 
wards born,  of  his  other  four  children.  To 
impute  such  an  intention  tu  the  testator, 
were  to  violate  all  probability,  and  all  senae 
of  parental  justice  by  which  the  testator 
may  fairly  be  presumed  to  have  been 
actuated  in  disposing  of  his  property 
among  his  offspring.  The  estate  to  be  di- 
vided was  only  some  14,600  dollars;  and 
dividing  it  per  capita,  there  will  be  thirty- 
one  parts  or  shares;  of  which  each  of  the 
testator's  five  children  legatees  (for  them- 
selves and  their  thirty-two  children,  and 
still  increasing  families)  will  take  one 
share,  and  each  of  his  twentj-six  grand- 
children legatees  will  take  one  share.  A 
division  per  capita,  professing  to  rest 
on  the  principle  of  equality,  will  perpetrate 
the  grossest  and  most  crnel  inequality.  If 
the  law  imperiously  commands  this,  the 
law,  though  common  sense  revolt  at  it, 
must  be  obeyed.  But,  happily,  there  is  no 
such  arbitrary  rule  of  law,  applicable  alike 
to  all  testamentary  dispositions  of  the  kind; 
applicable  as  well  where  it  w<^ks  plainly 
contrary  to.  as  where  it  may  conform  with, 
the  testator's  apparent  intention. 

The  cases  cited  for  the  appellants,  it  must 
be  confessed,  seem  very  strong.  But  in 
Blackler  v.  Webb,  it  does  not  appear,  how 
nMny  children  the  testator's  son  James  and 
hi  a  daughters  Mrs.  Traverse  and  Mrs. 
Maan,  respectively,  had,  or  whether  they 
had  any,  or  how  many  his  daughter  Mrs. 
Webb  had,  or  hia  son  Peter  left.  For  aught 
that  appears  in  the  reported  state  of  the 
case,  Peter  might  have  left  some  three  or 
fonr,  Mrs.  Webb  might  have  had  two,  and 
James.  Mrs.  Traverse  and  Mrs.  Mann  none. 

Suppose  it  had  appeared,  that  James, 
364      *Mrs.  Traverse  and  Mrs.  Mann,  had, 

living  at  the  testator's  death,  numer- 
ous families,  some  twenty  children  in  all, 
and  that  Peter  had  left,  and  Mrs.  Webb 
had,  some  twelve  between  them;  the  case 
would  then  have  been  like  this ;  and  the 
like  question  would  have  arisen,  which 
arises  here,  whether  it  was  possible  to 
imagine,  that  the  testator,  without  any 
assignable  motive.  Intended  to  give  to  bis 
own  three  children,  to  enable  them  to  rear 
and  support  their  numerous  families,  ex- 
actly the  same  portion  which  he  gave  to 
each  of  his  grandchildren  by  his  son  Peter 
and  daughter  Mrs.  Webb? 

In  Horridge  v.  Ferguson,  the  bequest 
was  to  and  among  ''such  of  the  children  of 
Thomas.  Mary,  William,  Elizabeth  and 
James  Henley  as  should-  be  bom  in  wedlock 
and  living  at  the  decease  of  the  testatrix. 
or  the  issue  of  such  of  them  as  should  be 
married."  If  the  bequest  had  been  to  the 
issue  of  such  of  them  as  should  be  dead. 
the  court  would  have  had  no  doubt,  that 
the  issue  of  such  as  were  dead  should  take 
per  stirpes,  instead  of  the  deceased  parents. 
But  the  court  thought  that  it  was  (oo  much 
to  interpret  "the  issue  of  snch  as  were  mar- 
ried," to  mean  "the  issue  of  such  as  were 
dead  :"  that,  according  to  the  strict  gram- 
matical meaning  of  the  words,  the  issue 
were  to  take  instead  of  their   parents,    in 
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some  event  not  expressed;  whicb  would 
render  the  bequest  nncertain.  Yet  the  tes- 
tatrix intended  that  the  issue  were  to  take; 
and  to  let  tbem  in,  it  was  necessary  to  con- 
strue the  word  or  to  mean  and.  If  the  word 
or  was  taken  in  its  literal  sense,  such  of 
the  children  as  were  married  and  living  at 
the  testatrix's  death,  would  have  been  cut 
out  entirely.  It  was  necessary,  either  to 
understand  the  word  'or  to  mean  and,  or  the 
word  married  to  mean  dead:  and  the  court 
preferred  th''  former  alternative,  and  then 
it  was  clear  the  issue  came  in  per  capita. 
The  court  said,  "by  understanding  the 
word  or  grammatically,  yon  cannot  make 
sense  of  the  passage  without  inserting 

365  something   else;  'but   by   using   that 
latitude    of    construction    which    the 

court  has  been  in  the  habit  of  resorting  to, 
and  converting  it  into  and,  the  whole  is 
made  consistent,  and  all  the  members  of 
the  family  are  let  in."  Besides,  it  seems, 
the  testatrix  there  was  not  providing  for 
her  own  family,  and  was  under  no  moral 
duty  to  have  regard  to  the  situation  of  the 
legatees  in  dispensing  her  bounty  among 
them:  she  was  not  providing  for  Thomas, 
Mary,  William,  Elizabeth  and  James  Hen- 
ley, or  for  any  of  them,  but  for  the  children 
and  other  offspring  of  them  all. 

All  the  English  cases  that  have  been 
cited,  are  open  to  similar  commentaries. 
And  in  respect  to  them  all,  it  will  be  found, 
on  examination,  that  the  courts  have  by  no 
means  designed  to  lay  down  any  fixed  in- 
fiexible  rule  of  construction,  but  have 
adopted  that  construction,  which,  upon  the 
ci  ream  stances,  appeared  most  just.* 

In  Tucker  Ac.  v.  Tucker's  ex'ors,  the  be- 
quest was  of  a  fund  "to  be  equally  divided 
between  Robert  Tucker.  John  Tucker.  John 
Cooke,  Robert  Cooke"  [nephews  of  the  tes- 
tator] "and  Walker'schiidren"  [children  of 
his  niece]  ;  "and  in  case  Walker's  children 
should  die  before  they  came  of  age,  then 
their  parts  to  go  to  the  survivor,"  The 
general  court  decreed,  that  Walker's  four 
children  should  take  one  fifth  part  per 
Btirpem.  "But  note  this."  says  Barradall, 
"the  decree  was  reversed  upon  an  appeal, 
and  chiefly,  as  I  have  been  informed,  by 
reason  of  the  word  parts  in  the  limitation 
over  to  the  survivor  of  Walker's  children." 
Mr.  Kobinson  thinks,  that  the  reaaon  for 
the  reversal  is  to  be  found  in  the  authority 
of  Blackler  v.  Webb.  It  may  have  been  so: 
but  Barradall  was  likely  to  be  well  in- 
formed: he  himself  argued  the  cause  in  the 
general  court ;  and  Mr.  Jefferson  says,  he 
was  one  "of  the  most  eminent  of  the 

366  'counsel  at  that  bar."t    And  the  rea- 
son on  which  Barradall  was  informed 

the  reversal  was  chiefly  grounded,  seems  a 


*Tt]econDaelweuclutoa  critical  examlaailou  of 
die  whole  class  of  cases  ;  but  It  it  not  Dccewary  to 
report  their  comments  on  tliem  all.— Note  in 
Oiiirliial  Edition.  , 

tSee  preface  to  Jeflersoa's  reports.  That  small 
TOlame  contains  Barradall'a  reports  of  caBCa  wblcb 
depeuded  ouoarown  colonial  laws,  bat  uotof  the 
cases  which  depended  on  qoestiouB  of  law  or  equity 
common  to  iKith  the  mother  country  aud  the 
colony.  Therefore.  Mr.  Jefferson  has  QotiDcIaded 
the  case  of  Tncker  Ac.  v.  Tucker's  ei'ors.— Note  la 
Orlcinal  Edltloo. 
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the  language  of 
tta«  limitation  over  shewed  that  Walker' 
children  were  not  to  take  collectively  on 
part,  but  "parts"  (in  the  plural),  and  if 
more  than  one,  then  certainly  four  parts. 

Crow  V.  Crow  is  certainly  not  a  decisive 
authority  for  the  appellants.  The  testator 
there  bequeathe<* :  "The  balance  of  my 
^aves  shall  be  equally  divided  among  my 
children,  to  wit,  the  heirs  of  William  Crow, 
namely,  William,  Robert,  Patsey,  Nancy, 
Henry,  Bnnls  and  John  (heirs  of  WilHan: 
Cron  deceased),  Thomas,  Moses,  and  John 
Crow,  and  the  children  of  my  deceased 
daughter  Massey  Jones,  and  the  children 
of  my  deceased  daughter  Sarah  Crane;  but 
the  children  of  my  daughter  Jones  are  to 
take  only  such  part  as  their  mother  would 
take  if  she  was  alive,  that  is  toss,, 
child's  part,  and  in  like  manner  the  chil- 
dren of  my  daughter  Crane  are  to  take  only 
such  part  as  their  mother  would  take  if 
she  was  alive,  that  is  to  say,  a  child's 
part."  The  question  was,  whether  the 
seven  children  of  the  testator's  deceased 
son  William,  should  take  collectively 
part  among  them,  or  take  per  capita  si 
out  of  twelve  parts?  The  county  court 
the  chancellor  held,  that  they  should  take 
per  stirpes;  this  court  that  they  should  take 
per  capita ;  Green,  J.,  dissenting.  The 
case  of  Blarkler  v.  Webb,  and  other  English 


cases  of  the  same  class, 
and  the  generat  prim  \ 
npon,  stated  and  approved. 


thby  proceeded 
Yet  this  court 
did  not  rest  its  decree,  merely  or  mainly, 
upon  the  authority  of  those  cases,  but  rather 
on  the  particular  provisions  of  the  will  be- 
fore them:  namely,  that  the  testator  men- 
tioned the  seven  children  of  his  sod 
367  William  by  name,  as  his  own  •chil- 
dren ;  and  then  (which  was  the  most 
influential  consideration)  he  expressly  pro- 
vided, that  the  children  of  his  daughter 
Mrs.  Jones,  and  those  of  his  daughter  Mrs. 
Crane,  respectively,  should  take  per  stirpes, 
but  did  not  provide,  that  the  children  of 
his  son  William  should  likewise  take  per 
stirpes;  whence  the  court  inferred  the  in- 
tention, that  William's  children  should  take 
per  capita,  And  it  was  on  this  peculiar 
circumstance  in  that  case,  that  the  decision 
was  mainly  founded.     There  is  nothing  like 

It  is  to  be  remarked,  that  la  all  the  cases 
which  have  been  referred  to,  the  bequest 
was  to  take  effect  immediately  on  the  tes- 
tator's death,  when  all  the  legatees  named, 
or  described  by  classes,  would  be  ascer- 
tained, and  the  aliquot  parts  they  were  each 
to  take,  would  of  course  be  also  ascertained. 
Bnt  in  this  case,  the  division  of  the  fund 
was  postponed  till  the  death  or  marriage 
of  the  testator's  widow;  his  five  children 
named  legatees  were  known,  and  they  were 
to  have  tiaeir  aliquot  parts,  without  regard 
to  their  numerous  familien,  or  any  future 
increase  thereof;  but  his  four  children's 
children  who  were  to  take  as  legatees,  could 
not  be  known  till  the  widow's  death.  Upon 
the  principle  of  a  division  per  capita,  the 
aliquot  parts  of  the  testator's  own  children 
would  be  liable  to  continual  diminution, 
and  the. aggregate  shares  of  each  of  three 
sets  of  the  grandchildren  legatees,  would 
be    continually    Increasing.      The    testator 


could  not  have  intended  to  give  his  five 
children  such  small  portions  of  his  estate, 
and  even  those  small  portions  subject  to 
eventual  and  probably  great  diminution. 

Evidence  was  adduced,  by  the  appellants 
(it  seems),  of  the  value  of  the  lands  which 
had  been  advanced  by  the  testator,  in  his 
lifetime,  to  his  sons  James  and  George,  and 
of  the  value  of  the  lands  devised  to  his  son 
James,  to  his  two  grandsons  D.  and  S. 
Major,  and  to  his  two  grandsons  Thomas 
and  James  Hamlett.  If  the  object  for  which 
this  evidence  was  adduced,  was,  to 
366  shew  a  "reason  why  the  testator  should 
make  a  greater  provision  for  the  sev- 
eral sets  of  grandchildren  legatees,  than 
for  the  children  legatees,  it  is  nothing  to 
the  purpose.  For  though  land  was  advanced 
and  land  devised  to  the  son  James,  no  land 
was  advanced  or  devised  to  the  daughters 
Mary,  Patsey,  Nancy  and  Narcisaa,  who 
are  certainly  to  take  an  equal  share  with 
Jamea,  of  the  residuary  estate,  whatever 
that  share  may  be ;  land  had  been  advanced 
to  George,  yet  George's  children  bom  and 
to  be  bom  before  the  widow's  death,  were  to 
have  a  share  or  shares  of  the  residuum; 
and  lands  were  devised  to  two  sons  of  the 
testator's  son  Bedford,  and  to  two  sons  of 
his  daughter  Obedience,  and  yet  they  are 
made  legatees  of  the  residuum,  along  with 
the  other  child  of  Bedford  and  the  other 
children  of  Obedience. 

Evidence,  too,  wa,s  adduced  by  the  appeK 
lants  to  shew  that  the  testator's  five  children 
legatees,  were  all  in  easy  circumstances, 
whereas,  of  the  children  whose  children 
were  made  legatees,  Bedford  had  died  in^ 
solvent;  George  was  living,  and  was  needy 
and  improvident ;  the  husband  of  his 
daughter  Averett  was  also  needy  and  im- 
provident; and  the  husband  of  his  daughter 
Obedience,  though  industrious  and  provi- 
was  supposed  to  be  embarrassed  ;  and 
the  purpose  of  this  evidence  was,  appar- 
itly,  to  assign  a  motive  which  might  have 
iduced  the  testator  to  make  a  more  liberal 
for  the  four  needy  branches  of  his 
ly,  than  for  the  five  who  were  well  to 
I  the  world;  to  give  to  his  chitdren 
legatees  a  pittance  (a  pittance,  having  re- 
gard to  their  onmerons  and  probably  in- 
creasing families)  and  to  give  the  same 
bounty  to  each  of  the  children  of  his  other 
four  children,  which,  as  to  them,  was  com- 
paratively a  large  provision.  The  circum- 
stance may  indeed  explain  the  reason  why 
the  testator  bequeathed  portions  of  his  es- 
'o  five  of  his  children,  and  other  por- 
to  his  grandchildren  instead  of  their 
parents;  but  it  shews  no  motive  for  making 
a  more  liberal  provision  for  the  latter  than 
for  the  former;  He  gave  portions  of 
his  estate  to  'his  five  children,  be- 
cause they  would  probably  improve 
his  bounty  to  the  advantage  of  their  fam- 
ilies :  he  gave  other  portions  to  the  children 
of  his  other  children,  because,  if  he  gave 
them  to  their  parents,  they  might  probably 
be  wasted  by  those  that  were  both  needy 
and  improvident,  and  applied  to  the  pay- 
ment of  the  debts  of  those  who  were  em- 
barrassed ;  so  that  neither  they  nor  their 
families  would  enjoy  his  t>onnty.  If  all 
his  children,  or  their  husbands,  had  been 
equally   provident   and   equally    vnembar- 
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raased,  he  would  have  given  hU  estate  in 
equal  portions  to  his  niDe  childrcD;  if  all 
had  been  equally  improvident  and  wasteful, 
or  equally  embarrassed  with  debt,  he  would 
have  given  his  estate  to  the  children  of 
them  all.  A  consideration  of  the  situation 
ol  the  aeveral  branches  of  the  testator's 
familj,  affords  a  strong  argument  that  the 
decree  of  the  circuit  superior  court  conforms 
with  the  testator's  real  intention,  and  is 
right. 

The  President  announced  the  unanimous 
opinion  of  the  court,  that  the  decree  should 
be  affirmed,  bnt  the  reaaons  of  the  opinion 
were  not  stated.* 

Decree  affirmed^ 

370   •  "Wright  V.  Cohoon. 

May.  ini.  Richmond. 
Will  'CoaalTDCtlmi-  EsMt*  T*JI1-Caw  at  Bar.—TeaU' 
tor  devisee  tbe  lauds  to  bla  hod  B.  W.  to  blm  aad 
blsbelrstorever;  and  If  bis  son  E.  W.  abonld  die 
-nicboat  lawfnllssne  of  asoD.  tbea  to  bis  son  H. 
W.— HbLD.  E.  W.  lookby  Ihe  will  an  estate  Ull: 
dlsscDtlente  Tdckek.  P, 

In  a  writ  of  right,  brought  in  the  circuit 
bUperlor  court  of  Nansemond,  by  the  plain- 
tiff in  error  against  the  defendant,  to  re- 
cover a  parcel  of  729  acres  of  land  in  that 
county,  there  was  a  special  verdict  stating 


the  c 


e  thus; 


Stephen  Wright,  who  died  early  In  1816, 
by  his  will  devised  as  follows^"!  give  to 
my  son  Edward  Wright  the  plantation  on 
which  I  now  reside,  and  also  the  plantation 
I  bought  of  James  Wilson,  to  him  and  hia 
heirs  forever — I  desire  that  if  ray  son  Ed- 
ward Wright  should  die  without  lawful  issue 
of  a  son,  that  the  aforesaid  Unda  and  plan- 
tation to  descend  and  go  to  my  son  Henry 
Wright."  The  devisee  Bldward  entered 
upon  the  lands  deviaed  to  him;  and  by 
deed,  dated  the  19th  August  1819,  sold  and 
conveyed  the  plantation  on  which  the  tes- 
tator resided  to  Cohoon,  the  tenant  in  this 
action  ;  and  under  that  conveyance  Cohoon 
took  and  had  ever  since  held,  and  now 
claimed.  Edward  Wright  died  in  January 
1632,  "without"  (in  the  words  of  the  ve" 
dict)  "leaving  or  having  had  lawful  issi 
of  a  son  or  of  issue  male  or  female."     The 


•The  decree  was  prononnced  at  a  very  late  day  of 
tbe  term.  Tbe  president  told  the  reporter,  that  a 
written  opinion  bad  been  prepared,  wblcb  was  mix- 
laid.  It  has  never  been  tonnd.  ConalderlnK  the 
IntereatlneaneatloQ  Involved,  lis  donbtfnlness,  and 
the  welBbt  and  apparent  application  of  the  author. 
llyofBlaCklerv.  Webb  and  tbeotber  cases  of  that 
clasB,  it  la  much  to  be  resretted,  that  the  reasons  of 
the  decision  of  tbe  court  are  lost  to  tbe  profession. 
Tbe  reporter  learned,  in  converaalloD  with  the 
JndKes,  that,  upon  the  particular  clrcumataucea. 
they  tboDEht  this  teautor  Intended  a  dlvlilon  of 
the  subject  amone  tbe  lesatees  per  stirpes,  aod  tbat 
there  waa  nothlns  in  the  antborltles  wblcb  reqalred 
3  disregard  1 


re  than  i 


dia- 


POSltil 

to  dlatiuBulsh  this  case  from   those  of  Blackler 
Webb,  Crow  v.  Crow.  4c.  not  to  deny,  or  shake,  the 
authorltyof  those  adjudlcatioas.— Note  in  OrlBiual 
Editii 

iThe  principal  case  Is  cited  In  Tinsley  v.  Jonca,  l> 
Qratt.  SW.    SfK  foot-iuttt  to  CalUs  v.  Kemp,  u 


testator's  son  Henry  Wright  was  the  de- 
mandant in  the  action;  and  the  plantation 
which  the  testator  resided  waa  the  land 
demanded.  The  question  referred  to  the 
was,  whether  the  demandant  or  the 
tenant  was  entitled? 

The  circuit  superior  court  held  that  the 
.aw  was  for  the  tenant,  and  gave  judgment 
for  him  accordingly;  to  which  this  court 
allowed  the  demandant  a  supersedeas. 
171  "Kobinson,  for  the  plaintiff  in 
error.  The  testator  certainly  did  not 
mean  what  the  words  of  the  executory  lim- 
itation literally  import,  that  if  Edward 
should  die  without  leaving  lawful  issue  of 
a  son  of  Edward,  that  is,  without  a  grand- 
child or  remoter  descendant  sprung  from  a 
his  own,  in.  such  event  the  estate 
should  devolve  to  tbe  testator's  son  Henry. 
Upon  that  construction,  if  Edward  had  died 
leaving  a  son,  and  that  son  had  no  issue 
living  at  Edward's  death,  the  son  of  Ed- 
ward would  have  taken  nothing.  And  the 
construction  supposes,  that  the  contingency 
upon  which  the  testator  meant  to  limit  the 
estate  to  his  son  Henry,  was  the  failure 
of  great  grandchildren  of  his  own,  male  or 
female,  sprung  from  a  son  of  his  son  Ed- 
ward; an  intention  so^nnsual,  and  indeed 
unnatural  and  absurd,  that  the  court  will 
t  impute  it  to  the  testator,  if  by  any  rea- 
sonable construction  it  can  be  avoided. 
The  construction  is  easy  and  obvious:  the 
superfluous  preposition  "of"  should  be 
struck  out  of  the  limitation,  and  the  will 
should  be  understood  as  if  it  read,  "if 
Edward  should  die  without  lawful  issue,  a 
meaning,  without  a  son.  And 
then,  the  effect  wiU  be,  that  Edward  took 
n  estate  in  fee,  with  an  executory  devise 
ver  to  Henry  in  the  event  of  Edward  dying 
'ithout  a  son;  and  as  that  event  must  of 
ecessity  tte  ascertained  at  Edward's  death 
r  within  nine  months  after,  the  execu- 
tory devise  was  good  in  its  creation,  and 
Henry  is  now  entitled  to  the  estate.  In 
Melson  v.  Cooper,  4  Leigh  408,  the  testator 
devised  land  to  his  son  W.  and  his  heirs, 
and  if  he  should  die  without  a  son,  and  not 
sell  the  land,  then  to  his  son  G. ;  and  Carr 
.nd  Cabell,  J.,  thought,  that  a  general  ab- 
solute unlimited  power  to  sell  the  land  was 
plainly  given  to  W.  and  that,  therefore,  he 
took  an  absolute  fee ;  Tucker,  P. ,  doubted. 
In  that  case,  but  for  the  power  to  sell  tbe 
land,  the  executory  devise  to  G.  limited 
upon  the  event  of  W.  dying  without  a  son, 
would  have  been  held  good.  In  Doe  v. 
Frost,  3  Barn.  a.  Aid.  546;  S  Eng.  0.  L.  E. 
373,  the  testator,  having  a  son  and 
372  daughter,  *and  the  latter  having 
many  children,  devised  lands  to  his 
son  W.  F.  and  his  heirs,  and  if  W.  F, 
should  have  no  children,  child  or  issue,  the 
said  estate  was,  on  the  decease  of  W.  F.  to 
become  the  property  of  the  heir  at  law,  sub- 
ject to  such  legacies  as  W.  F.  might  leave 
by  will  to  the  younger  branches  of  his  fam- 
ily: and  it  was  held,  that  it  was  to  be  as- 
certained at  the  period  of  the  son  W.  F.'s 
death,  whether  the  estate  devised  to  him 
should  then  vest  in  him  in  fee  absolutely 
or  pass  over  to  some  other  person,  and  that 
W.  F.  took  under  the  will  an  estate  iu  fee, 
with  a  good  executory  devise  to  the  person 
who,    on   the   happening  of  the  event  con- 
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tempUted  by  the  will  (namely,  tbe  dying 
of  W.  P.  irithout  isane  living  at  his  death) 
•hould  be  heir  a.t  lair  of  the  testator.  In 
Mnrraj'  v.  Addenbrook,  4  Ruu.  407;  i 
Cond.  Eng.  Cb.  Rep.  729,  the  testator  hav- 
ing bequeathed  an  annuity  to  J.  W.  foi 
life,  gave  tbe  annuity,  upon  the  death  ol 
the  annuitant,  to  the  eldest  aurviviiig  aor 
of  the  annuitant's  father  Sir  J.  M.  and 
failing  issue  mate  of  Sir  J.  M.  to  liis 
daughters  living  at  the  demise  of  such 
sue  male,  in  equal  proportions ;  at  the  death 
of  J.  M.  the  annuitant,  his  father  Sir  J. 
M.  had  no  son  living,  but  he  had  t^ 
daughters;  and  it  was  held,  that  the  exi 
utory  bequest  to  the  daughters  of  Sir  J. 
M.  was  well  limited,  and  that  in  tbe  event 
that  occurred,  they  were  entitled.  H( 
Cited  also  Birthright  v.  Hall,  3  Munf.  536, 
and  Burfoot  v.  Burfoots,  2  Leigh  119. 

Leigh,  for  the  defendant  in  error.  If  tbe 
words  of  the  limitation  are  to  be  under- 
stood to  import,  that  if  tne  testator's  son 
Eldward  should  die  without  issue  sprung 
from  a  son  of  Edward,  the  estate  should 
devolve  to  the  testator's  son  Henry,  then 
this  would  be  a  devise  to  Edward  in  fee, 
witb  an  executory  devise  over  to  Henry 
limited  upon  a  general  failure  of  issue  of 
an;  son  of  Edward;  and  the  executory  de- 
vise to  Henry  would  be  clearly  void,  ae 
being  limited  on  too  remote  a  contingency. 
The  jury  so  understood  the  words  oi 
373  the  limitation;  'for  the  special  ver- 
dict find  that  Edward  died  "without 
leaving  or  having  had  lawful  issue  of  a  son 
or  of  issue  male  or  female."  But  I  agree, 
that  that  could  hardly  have  been  the  mean- 
ing of  the  testator  In  framing  this  limita- 
tion. What,  then,  is  the  true  import  of  the 
words  "if  my  son  Edward  should  die  with- 
out lawful  issne  of  a  son?"  I  understsnd 
tbe  meaning  to  be,  without  lawful  issue 
of  the  son  sex;  equivalent  to  without  issue 
male.  Armong  the  various  functions  of  the 
preposition  "of"  in  composition.  Dr. 
Johnson  says,  it  is  sometimes  used  as  "not- 
ing something  that  has  some  particular 
quality,"  and  sometimes,  as  "noting  spe- 
cies or  kind  ;"  but  it  must  be  confessed, 
tbat  the  examples  he  quotes  do  not  exactly, 
though  they  do  very  nearly,  indicate  the 
same  function  of  the  preposition  which  I 
attribute  to  it  in  this  will.  I  cannot  re- 
member any  instance  of  this  form  of  ex- 
pression, in  the  precise  sense  1  ascribe  to  it 
here,  in  any  book*  or  written  instrument; 
but  it  is  not  uncommon  in  the  vernacular 
speech  of  Virginia,  especially  of  the  people 
of  Eastern  Virginia;  and  was  more  fre- 
quent formerly,  within  my  memory,  than 
it  is  DOW.  It  mnst  be  familiar  to  the 
judges  of  this  court.  Taking  it,  that  by 
"issue  of  a  son,"  the  testator  meant  issue 
of  the  son  sex  (which  I  have  no  doubt  is  the 
true   explanation    of  the  words)  we  have  a 
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he  devised  the  estate  to  his  son 
pie,  and  if  he  should  die 


*Aa  Instance  has  occurred  to  tbe  reporler'a  mem- 
ory alDce  the  arsument.  !□  Sir  Walter  Scott's 
PeveHI  of  tbe  Peak,  toI.  *.  ch.  2a,  the  Duke  of  Bnck- 
iDKtism  says  loCbrlBtlau— "Chrlstlau,  tbou  art  tbe 
most  barefaced  vUUan  tbat  ever  breatbed."'-"Of  a 
commoner.  I  may."  retorts  Cbrtstian;  meanlns.  of 
tbecommoDcr  class  or  order  of  men.  not  of  tbe 
whole  society,  nobles  and  common  s.— Note  In  Orlg- 


plain  caa. 
Edward  i 

without  issue  of  the  son  sex,  without  isstie 
male,  then  over  to  Henry.  And  then,  it 
cannot  t>e  doubted,  tbat  Edward  took  an 
estate  tail  by  the  will,  with  a  contingent 
remainder  to  Henry.  But,  suppose  tbe 
testator  bad  said,  as  Mr.  Robinson  insists 
his  words  ought  to  be  understood, — "if 
my  son  Eldward  should  die  without  lawful 
issue,  a  son,  the  estate  aball  go  to 
374  'my  son  Henry" — would  the  words 
'  'without  lawful  issue,  a  son,"  import 
the  same  meaning  as  the  words  "without 
a  son?"  I  rather  think  the  qualification 
of  the  word  "iSsne"  by  the  word  "son," 
would  only  serve  to  explain  that  by  the 
word  "issue"  first  used,  be  meant  male 
issue ;  and  then  Edward  took  an  estate 
tail.  But  grant  all  that  Mr.  Robinson 
asks;  take  tbe  will  as  if  it  read  thus — "I 
give  my  son  Edward  the  'plantation  Ac.  to 
him  and  his  heirs  forever,  and  if  he  should 
die  without  a  son,  I  give  the  same  to  my 
son  Henry"— still,  I  insist.  Edward  would 
take  an  estate  tail.  Robinson  v.  Miller,  1 
Roll.  Abr.  837;  6  Cruise's  Dig.  303;  Rob- 
inson V.  Robinson,  1  Burr.  38;  3  Bro.  P. 
C.  180;  Tomlin'sEdi. ;  Wild's  case,  6  Co.  16, 
b.  ;  Cook  V.  Cook,  2  Vem,  545 ;  Merrymans 
V.  Merryman,  5  Mnnf.  440.  If  Edward  took 
an  estate  tail  by  the  will,  with  a  contin- 
gent remainder  to  Henry,  the  statute  for 
abolishing  entails  converted  Edward's 
estate  tsil  into  a  pure  and  absolute  fee, 
and  cut  ofF  Henry's  contingent  remainder; 
and  Edward's  conveyance  toCoboon  passed 
the  absolute  fee. 

CABELL  and  BROOKE,  J.,  without  stat- 
ing the  reasons  of  their  opinion,  said  tbe 
judgment  was  to  be  affirmed.' 

TUCKER,  P..  dissented.  After  stating 
the  case,  he  said— It  is  contended  by  the 
counsel  for  the  plaintiff  in  error,  that 
BMward  Wright's  conveyance  to  Cohoon 
gave  him  only  an  estate  for  Edward's 
life,  and  that  on  the  death  of  Edward,  tbe 
title  devolved  to  his  brother  Henry;  and  in 
I  think  he  is  sustained  by  tbe  best  es- 
tablished legal  principles. 
Tbe  only  difficulty  that  can  exist  In  tb^ 
■ae,  arises  from  the  word  "of"  in  the 
connexion  which  it  has  in  the  clause — "if 
in  Edward  dies  without  lawful  iaaue 
ifaaon."  But  this  word  I  take  to 
lave  been  interpolated,  'either  by  a 
ilip  of  tbe  pen  or  by  reason  of  the 
testator's  want  of  skill  in  expressing 
himaelf.  If  we  retain  the  word,  the  lit- 
interpretation  is,  if  he  die  with- 
i  grandchild,  or  rather,  without  a 
child  of  a  son.  But,  besides  tbe  improb- 
ability of  the  testator's  looking  to  the 
grandchildren  of  his  son,  that  ia,  his  own 
great  grandchildren,  it  is  not  easy  to  im- 
agine why  he  should  have  used  this  clumsy 
phraseology,  instead  of  at  once  saying  if 
he  die  without  grandchildren.  Moreover, 
'f,  as  the  words  thus  conatrued  imply,  hn 
iras  looking  to  his  own  great  grandchil- 
dren, it  is  not  easy  to  discover  a  motive 
why  the  great  grandchild,  which  migbt  be 

•Both  )ndKeB  told  tbe  reporter  afterwards,  tbat  In 
any  vlewof  tbe  case,  tbey  tboosht  the  Jadtment 

rl8bt.— Note  Id  Orlslnal  Edition. 
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of  either  sex  conformablj  with  the  will, 
should  be  the  child  of  a  son  rather  than  a 
daughter.  It  is  contended,  indeed,  that 
the  words  are  equivalent  to — if  he  die  with- 
out male  Issue;  but  this  cannot  be;  for  It 
B  not  by  the  will  prescribed    that  the  law- 


.  BUBES. 


376-378 


ful  ii 


eof  a 


I    should    be 


lale    i 


The  words  would  be  as  well  satisfied  bj 
female  as  by  male  children  of  the  grandson 
of  the  testator.  Ag'ain,  even  if  we  retain 
these  words,  Edward's  estate  could  not  be 
an  estate  tail.  For  he  cannot  take,  per 
forraam  doni,  an  estate  either  in  tail  male 
or  tail  general:  not  tail  male,  hecause  the 
lawful  issue  of  his  son  are  not  required 
to  be  male;  nor  tai[  general,  because  only 
a  son  of  his  could  take ;  a  daughter  could 
not.  If,  then,  we  rigorously  retain  this 
particle  "of,"  the  clause  would  still  give 
no  estate  tail  to  Edward.  The  most  it 
could  do,  wonld  be  to  give  an  estate  tail 
general  to  his  son,  if  he  had  one,  and  if 
he  had  none,  then  to  give  the  estate  over 
to  Henry. 

I  think,  however,  we  are  warranted  in 
striking  out  this  word  "of;"  Doe  v. 
Micklen,  6  Eait  486;  Smart  v.  Clarke,  3 
Russ.  36S;  3  Cond.  Eog.  Ch.  Sep.  437. 
And  then  the  limitation  is  to  Edward  and 
his  heirs,  and  if  he  die  without  a  son,  then 
over  to  Henry.  Taking  it  thus,  there  Is  a 
clear  executory  devise  limited  upon  a  fee 
simple.     The    first  words,    standing  alone, 

would  give  a  fee.  but  they  are  clogged 
376      and  limited  by  the  subsequent  *wd^s, 

if  he  die  without  a  son  then  over  to 
Henry  In  fee.  It  is  a  clear  limitation  of 
a  fee  upon  a  fee,  by  way  of  executory  de- 
vise, in  the  event  of  the  first  taker  dying 
without  a  son.  As  where  a  testator  devised 
to  his  mother  for  life,  remainder  to  his 
brother  in  fee,  but  if  bis  brother's  wife 
then  enceint  had  a  son,  then  to  him  in  fee: 
a  son  was  born:  and  this  held  a  good  ex- 
ecutory devise  to  the  son;  Dyer  127,  a.  In 
margin.  So,  where  lands  were  devised  to 
T.  and  ttis  heirs  forever,  but  if  he  died 
without  issue,  living  W.  then  to  W.  and 
his  heirs;  here,  the  words  without  issue, 
living  W.  were  considered  as  constituting 
a  good  contingency,  and  the  limitation 
over  was  held  good.  Pells  v.  Brown,  Cro. 
Jac.  590.  So,  where  lands  were  devised  to 
E.  H.  forever,  that  is,  if  he  have  a  son 
or  sons  who  shall  attain  21,  but  if  be  die 
without  son  or  sons  to  inherit,  then  the 
testator's  son  W.  H.  to  inherit:  held,  that 
C.  H.  took  an  estate  in  fee,  subject  to  an 
executory  devise  over  in  the  event  of  his 
dying  without  a  son  who  should  attain  21. 
Heath  v.  Heath,  1  Bro.  C.  C.  147,  So,  de- 
vise to  8.  S.  and  her  heirs,  but  if  she 
should  die  leaving  no  child  or  children  or 
lawful  issue  of  her  body  living  at  the  time 
of  her  death,  then  to  T.  B.  and  his  heirs: 
held,  that  S.  S.  had  a  fee  subject  to  an  ex- 
ecutory devise  over  to  T.  B.  upon  the  con- 
tingency of  her  dying  without  child  Ac. 
Doe  v.  Wetton,  2  Bos.  A  Pull.  324;  Kight 
v.  Day,  16  East  67.  So,  a  devise  to  A.  and 
his  heirs  forever,  but  if  he  died  leavini. 
flon,  then  to  such  son  of  his  executor  as  he 
the  executor  should  nominate,  and  if  nc 
such  son,  then  to  B.  mas  held  a  good  ex- 
ecutory devise  to  B.  Fairfax  v.  Heron, 
Prec.    in    Chan.    67;  Butl.    Fearne    431 ;  6 


Cruise's  Dig.  466;  4  Bac.  Abr.  Legacies  and 
Devises;  I.  p.  2%.  From  these  cases,  it 
seems  clear,  that  if  the  words  of  this  will 
are  equivalent  to— if  he  die  without  a  son, 
the  devise  over  to  Henry  was  a  good  exec- 
utory devise. 
The  cases  cited  for  the  defendant  in 
error,  seem  to  me  entirely  inapplica- 
77  ble.  Thus,  in  Robinson  v.  Miller,  *the 
devise  was  to  the  wife  for  life,  and 
fter  to  the  testator's  son,  without  words 
of  inheritance,  and  if  his  son  died  without 
issue,  having  no  son,  then  over:  adjudged 
estate  tail ;  and  properly,  for  there  being: 
words  of  Inheritance  in  the  devise  to  the 
son,  his  children  could  never  get  the  estate, 
unless  it  was  construed  to  be  an  estate  tail, 
though  it  was  clear  the  testator  postponed 
the  devise  over  with  a  direct  reference  to 
benefiting  his  son's  issue.  So  of  Wild's 
case:  it  was  held,  that  a  devise  to  A.  and 
his  children,  he  having  then  no  children, 
created  an  estate  tail,  because  if  A.  had 
but  a  life  estate,  the  children  could  never 
take  any  thing,  whereas  it  was  clearly  the 
intention  of  the  testator  that  they  should 
be  benefited  by  the  devise.  See  6  Cruise's 
Dig.  299,  The  principle  stated  in  2  Vern. 
""  'e  but  a  reiteration  of  that  in  Wild's 
and  Merrymans  v.  Merryman,  S 
440,  is  of  the  same  character,  'the 
celebritted  case  of  Robinson  v.  Robinson, 
1  Bnrr.  38.  was  a  devise  for  life  and  no 
longer  to  L.  H. ;  then  to  such  son  as  be 
'  uld  have  lawfully  to  be  begotten  (wlth- 
words  of  inheritance),  and  for  default  of 
such  issue,  then  over.  L.  H.  took  an  estate 
the  testator's  manifest  intent 
fit  the  whole  line  of  his  issue, 
for  the  estate  was  not  to  go  over  until  they 
failed,  and  If  L.  H.  took  but  a  life  estate, 
descendants  could  not  receive  the  benefit 
intended  for  them.  In  these  cases  it  is  ob- 
servable, that  the  fitst  taker  having  no 
inheritance  unless  an  estate  tail  was  cre- 
ated, the  son,  children,  or  other  descend- 
ants, could  never  come  into  any  enjoyment 
of  the  estate.  The  estate  tail,  therefore, 
mplied  to  effectuate  the  intent  of  the 
■--  '-  favor  of  the  son,  children  or 
.  in  the  case  at  bar,  Edward 
Wright  took  a  fee  by  the  first  words,  and 
'  '■  son  of  course  would  take  the  estate 
iless  he  alienM  it.  In  this  it  is  distin- 
guished from  the  cases  cited. 
Judgment  affirmed. 


378        *Robin>on  &  Meem  v.  Burks. 

October,  istl.  RlcbmoDd. 
Auampslt— Accoanl  -AoHlctMicr  uPdsrStatMs.*— Un- 
der tHe  statute.  I  Rev.  Code.  cb.  l^lM.  an  account 
Bled  witli  declaration  In  iBBuinpalt  for  (Mods  Bold, 
cbarelug  eoods  sold  "per  account  readered." 
wltti  proof  tbat  tbe  acconul  was  rendered.  Is  sua. 
clent. 

Robinson  A  Meem  surviving  partners  of 
M'Kee,  Robinson  A  Co.  brought  assumpsit 
against  Burks,  in  the  circuit  superior  court 
of  Lynchburg.  The  declaration  contained 
four  counts:  1.  indebitatus  assumpsit  for 
the    price    of    goods    sold    and    deHvered; 
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2.  the  same,  on  qnanttim  valebant;  3.  the 
same,  for  monej  lent  and  advanced ;  and 
4.  the  aame,  on  an  account  stated.  Plea,  the 
general  issue.  At  the  trial,  the  plaintiffs 
exhibited  an  account,  which  had  been  filed 
with  the  declaration,  commencing  with 
these  words:  "1828,  Julj  12.  To  amount 
goods  (fer  bill  rendered  and  due  let  October 
1S2S— 76  dollars.  To  amount  goods  per  bill 
rendered  to  jouraelf— 23  dollars."  And 
then  followed  several  items,  shewing  the 
amount  claimed,  which  was  107  dollars. 
The  pUintilfs  also  oSered  in  evidence  a 
notice  to  the  defendant  requiring  him  to 
produce  the  account  rendered;  and  offered 
to  introduce  a  witness  to  prove,  that  the 
goods,  for  which  the  two  items  above  men- 
tioned were  charged,  were  actually  sold 
and  delivered  to  the  defendant,  and  accoaats 
thereof  actuallj  delivered  to  him  ;  and  that 
the  particulars  were  not  entered  on  the 
plaintiffs'  books,  but  ouly  the  amounts  were 
charged  thereon,  in  the  form  in  which  they 
were  charged  In  the  account  filed  with  the 
declaration.  The  defendant  objected  to  the 
introduction  of  the  evidence,  and  the  court 
excluded  it;  to  which  the  plaintiffs  excepted. 
There  was  a  verdict  and  judgment  for  the 
defendant.  The  plaintiffs  applied  to  this 
court  for  a  supersedeas,  which  was  al- 
lowed. 
379  'Garland  for  plaintitTe  in  error. 
The  opinion  of  the  circuit  superior 
court  was  founded  on  the  statute,  1  Rev. 
Code,  ch.  128,  i  86,  p.  510,  and  was  a  mis- 
take of  the  statute ;  Moore  v.  Mauro,  4 
Rand.  438. 
The  attorney  general,  for  the  defendant. 
PER  CURIAM.  The  evidence  was  im- 
properly excluded.  The  judgment  is  to  be 
reversed,  and  the  cause  remanded  to  the 
circuit  superior  court,  for  a  new  trial ;  in 
which  the  evidence,  which  was  offered  at 
the  former  trial  and  excluded,  if  again 
offered  is  to  be  admitted. 


ViRGIKIA  RBPORTS,  ANMOTATBD. 
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J.  &H.  I 


■an  &  Co. 

November.  IMt.  SlcbmonCI, 
pDrelsn  Atbchment  In  Equity -Affldavlt  ol  Nrarcd- 

dMKa.*— In  proceedlnc  by  forelgD  attacbment  In 
cbaacery.  Hbu>.  error  [o  decree  for  plalaiiS  wllb- 

s  Plaintiff.  ~Er- 

ile  of  laodB.  wItboDt  requlrloe 
r  from  plaloUS.  In  double   Ibe 


■  af  3ub- 


•Porclgn  AttacbnHal  In  Equity— li 
pnoa— Prcvloii*  AffMavll 
held  Id  Moore  T.  Holt.  10  Qratt.  SS4.  tbal  It  Is  not 
neceaaary  tbat  tbe  plaintiff  In  a  forelvn  attacbment 
In  eiiulty  aball  file  with  tbe  clerk  an  affldavlt  of  the 
Donrealdence  of  bis  debtor  before  tbe  process  la 
ISBued.  !□  order  to  consUtnte  It,  wltb  tbe  endorse- 
menc  la  tbe  nature  of  an  attacbment.  a  Uen  wben 
served:  and  Jodok  Lsk,  wbo  delivered  tbe  opinion 
of  tbe  court  In  Moore  v.  Holt,  said,  oa  pace  IgS.  tbat 
Ibe  case  of  Britn  v.  Piflman,  12  Leigh  S!»,  doea  not 
decide  tbat  tbe  affidavit  mnsc  be  Hied  l>efore  tbe 

proceed  to  decree  aeainst  abseutees  wllbout  an 
amdavltof  nonrealdence.  or  Ibat  upon  enquiry  at 
Ibelr  nana  1  placea  of  abode,  tbey  could  not  be  tonnd. 


•ON— Sam*— 9«aM— T«ras  tt  Aato.-t— Error,  to  de- 
cree a  sale  of  lands  forcasb; 

CmUtor  —  Canvey- 
Brror,  to  direct  payment  of 
money  to  creditor  and  conveyance  of  land  to  tbe 
pnrcbaser,  before  tbe  sale  la  reported  ajid  coD- 

This  was  a  foreign  attachment  in  chan- 
cery, sued  out  of  the  circuit  superior  court 
of  Jefferson,  by  B.  Pittman  &  Co.  against 
John  A  Henry  Brien,  the  absent  debtors, 
and  Brown,  the  garnishee.  The  bill  al- 
leged, that  John  &  Henry  Brien  owed  Pitt- 
man  &  Co.  the  sum  of  1599  dollars  with 
interest  Ac.  and  were  not  residents  of  Vir- 
ginia; that  they  owned  land  in  Jefferson 
called  the  Ore  Banks,  and  another  piece  of 
l&nd  on  which  Brenner's  ferry  was  located, 
and  they  had  considerable  effects  in  the 
hands  of  Brown:  therefore,  the  bill 
380  prayed  "a  decree  for  the  debt  due  to 
the  plaintiffs;  and  that  the  lands  and 
the  effects  of  the  absent  defendants  might 
be  attached  and  made  subject  to  the  claim. 
But  there  was  no  affidavit  (as  the  statute. 
I  Rev.  Code,  ch.  123,  {  1,  p.  474,  requires) 
that  the  defendants  John  ft  Henry  Brien 
were  absent  from  the  commonwealth,  or 
that  upon  enquiry  at  their  usual  place  of 
abode  they  could  not  be  found  so  as  to  be 
served  with  process. 

The  process  was  served  on  Brown,  the 
garnishee;  and  the  order  of  publication 
against  John  &  Henry  Brien  having  been 
published,  and  proof  of  the  debt  claimed  by 
Pittman  A  Co.  against  John  A  Henry  Brien 
being  offered ;  the  court  proceeded  to  decree, 
that  John  A  Henry  Brien  should  pay  Pitt- 
man A  Co.  the  sum  of  1599  dollars  with  in- 
terest Ac.  and  costs,  and  that  Brown  should 
out  of  their  funds  and  effects  in  his  hands 
pay  the  same;  and  the  court  appointed 
three  commissioners,  who  or  any  two,  be- 
ing first  sworn,  should  value  tbe  lands  of 
John  A  Henry  Brien  in  Jefferson,  and  also 
enquire  what  funds  in  personal  estate  they 
had  within  the  power  of  the  court,  out  of 
which  the  plaintiffs  might  have  satisfac- 
tion of  their  claim. 

The  report  being  accordingly  made,  shew- 
ing that  Brown  had  goods  in  his  hands  of 
John  A  Henry  Brien  of  800  or  1000  dollars 
value,  and  six  horses  and  six  carts  valued 
at  about  500  dollare,  and  tlMt  their  land  at 
the  Ore  Banks  was  worth  about  5500  dollars, 
and    the    other    parcel    at  Brenner's    ferr^ 


Tbe  principal 
Pulllam  V,  Aler, 

Co..  SOW.  va-SH 


Nolhlne  Is  intimated  of  any  necessity  to  Ble  tbts 
affidavit  before  tbe  tubpana  Isanes;  and  it  is  ex- 
pressly beld  tbat  tbe  answer  of  a  defendant  admit- 
tlnir  tbat  he  was  a  nonresident  would  render  anr 
aDIdavIt  unnecessary." 

:ase  Is  cited  to  the  same  effect  la 
15  OratL  M:  Cbapman  v.  Railroad 
See /ODt-noO  to  McKlmv.  Pulton. 
C  Call  IDS. 

IJudlclal  Sde«-Rasl  Properly— Terau  af  S«l*.-Tbe 
princlpnl  case  Is  cited  ia  Pairo  v.  Betbell.  T5  Va.  Stt, 
asaatbority  for  tbe  ireneral  rale,  tbat  real  property 
of  value  sbonld  be  sold  on  a  reasonable  credit, 
□nieas  under  peculiar  clrcnm stances,  and  tbe  cir- 
cumstances to  take  tbe  case  ont  of  tbe  Keneral  rule 
should  appear  by  tbe  record.  See  Kyies  v.  Talt.  ft 
Oratt.  46.  and  nott:  and  monorrapblc  nod  an  |'Judi- 
clal  Sales"  appended  to  Walker  v 


rX^Wj^ti"' 
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was  worth  about  SOO  dollara;  the  cour 
decreed,  that,  unleai  the  absent  defend' 
ante  should  pa;  the  debt  decreed  the  plain- 
tiffs before  the  daj  of  sale  thereinafter 
appointed,  John  M'Endree,  who  was  ap- 
pointed a  com  mi  salon  er  for  the  purpose, 
should  sell  the  personal  propertj,  and,  after 
satisfying  two  prior  claims,  should  apply 
the  residue  to  the  payment  of  the  claim 
here  decreed ;  and,  after  exhausting  the 
proceeds  of  the  sale  of  the  personalty,  that 
he  should  sell  the  said  two  parcels  of 
3dl  land,  for  cash,  to  the  "highest  bid- 
der, after  advertising  the  lime,  place 
and  terms  of  sale  for  four  weeks  succes- 
sively in  one  of  the  newspapers  printed  in 
the  county  of  Jefferson.  And  the  court 
ordered  the  commissioner  to  pay  the  plain- 
tiffs out  of  the  proceeds  of  the  personal 
property,  as  far  as  it  would  reach,  so  much 
of  the  debt,  interest  and  coats  as  the  same 
would  sufBce  to  pay;  and  that  he  should  de- 
liver the  personal  property  to  the  pur- 
chasers, and  make  a  deed  to  the  purchaser 
of  the  realty,  and  make  a  report  to  the 
court.  But  it  was  ordered,  that  the  plain- 
tiffs should  not  have  the  benefit  of  this 
decree  for  the  payment  of  the  debt  claimed 
by  them  until  they  should  have  entered 
into  bond  with  surety,  in  the  clerk's  office 
of  the  court,  in  a  penalty  equal  to  double 
the  amount  of  the  sum  decreed  to  be  paid, 
with  such  condition  as  the  law  requires  la 
the  case  of  absent  defendants. 

Pittman  A  Co.  executed  the  bond  with 
surety.  And  shortly  after,  John  Brlen  ap- 
peared and  obtained  leave  tu  file  his  answer, 
upon  giving  security  for  costs,  so  as  nowise 
to  withdraw  the  property  attached  from  the 
lien  of  the  attachment.  This  answer 
stated,  that  the  debt  was  justly  due  Pitt- 
man  &  Co.  and  that  he  himself  was  not  an 
inhabitant — and  that  the  lands  in  Jefferson 
were  held  by  the  defendants  John  and 
Henry  (who  owned  four  parts  out  of  six)  and 
Luke  Brlen  (who  owned  the  other  two  parts 
of  six).  And  thereupon,  the  court  ordered 
the  commissioner  to  make  sale  only  of  the 
undivided  interests  of  John  &  Henry  Brien 
in  the  lands. 

Before  the  commissioner  proceeded  to 
execute  the  decree,  the  Briens  applied  by 
petition  to  this  court  for  an  appeal  from 
the  decree;  which  was  allowed. 

The  cause  was  argued  here  by  Berry  for 
the  appellants,  and  Robinson  for  the  ap- 
pellees. 

ALLEN,  J.,  delivered  the  opinion  of  the 
court^That  there  was  error  in  proceeding 
to  decree  against  the  absentees, 
382  ■without  affidavit  that  the  said  de- 
fendants were  out  of  the  country,  or 
that  upon  enquiry  at  their  usual  places  of 
abode,  they  could  not  be  found,  so  as  to  be 
served  with  process.  The  proceeding  by 
foreign  attachment  being  an  innovation 
upon  the  common  law,  and  liable  to  much 
abuse,  the  mode  of  proceeding  prescribed 
by  the  statute  should  be  adhered  to.  Al- 
though such  affidavit  as  to  the  defendant 
John  Brien,  has  been  rendered  unnecessary 
by  his  answer,  admitting  he  is  not  an  in- 
habitant of  the  commonwealth,  that  answer 
does  not  admit  the  non-residence  of  the 
other  defendant,  and  would  not  be  evidence 
against  him  as  to  this  fact  if  it  did. 


.  CATI.KTT. 

The  court  is  further  of  opinion,  that  it 
was  error  to  decree  a  sale  of  the  lands  until 
bond  with  good  security  in  double  the  value 
of  the  lands  had  been  filed.  The  law  which 
requires  a  valuation  of  the  land  by  discreet 
commissioners  acting  under  oath,  was  In- 
tended to  furnish  the  court  with  the  evi- 
dence by  which  complete  indemnity  could 
be  provided  for  the  defendant,  in  the  event 
of  the  dpcree  being  afterwards  set  aside. 
The  measure  of  such  indemnity  is  not  the 
amount  of  the  debt  decreed,  but  the  value 
of  the  laud  sold  and  possibly  sacrificed. 
Though  where  the  debt  is  small  and  tbe 
property  valuable,  it  is  in  the  power  of, 
and  may  be  proper  for,  the  court  to  direct 
the  sale  of  one  or  more  of  separate  tracU, 
or  of  a  portion  of  an  entire  tract,  if  a  por- 
tion'can  be  sold  w'thout  material  injury  to 
the  residue,  of  which  fact  the  court  should 
be  satisfied;  yet,  in  all  cases,  bond  should 
be  required  in  double  the  value  of  the  land 
actually  decreed  to  be  sold. 

The  court  Is  further  of  opinion,  that  un- 
der the  discretion  vested  by  our  statute  in 
tbe  courts,  as  a  general  rule,  real  property 
of  value  should  be  sold  on  a  reasonable 
credit,  unless  under  very  peculiar  circum- 
stances; and  that  nothing  appearing  in  the 
record  to  take  this  case  out  of  the  general 
rule,    it    was    error    to    decree    a   sale  for 

cash. 
383  •The  court  is  further  of  opinion, 
that  it  was  irregular  to  direct  payment 
of  the  money  to  the  creditor,  and  the  exe- 
cution of  a  deed  to  the  purchaser,  in  the 
decree  for  sale.  Befnre  such  direction  is 
given,  a  report  of  the  sale  should  be  made, 
to  enable  tbe  parties  interested  to  shew 
cause  against  it,  and  thai  the  court  may 
see  that  its  decree  has  been  properly  exe- 
cuted. Payment  of  the  proceeds  to  the 
creditor,  and  the  execution  of  a  deed  to  the 
purchaser,  should  be  decreed  only  after 
the  coniirmatian  of  the  report  of  sale. 

Therefore,  decree  reversed  with  costs, 
and  canse  remanded  &c. 


Oabney  v.  Catlett. 

November.  IHI.  Kicbmond. 
(AtwcDt  TDCKaa.  P..  and  Brooks.  J.) 


eksMn  <MDllteil*-CM«  at  Bsr.-Sberlff  on  selcore 
ofcbattelsnnileraa.  fa.  ukes  IndemDlfylus  bond 
under  statate  1  Rev.  Code.  cb.  IM,  f  a,  wttli  condi- 
llon  to  save  HtaerKf  harmleas,  and  to  pay  and  nat- 
Isfv  aay  person  clalmlns  iltle  (o  Uie  property,  all 
daniaffes  he  may  auatalo  by  the  seizure  and  sale: 
omttlinB  to  providealso.  asreqniredby  theBtalDte 
of  IBa,  Sopp.  to  Rev.  Code.  ch.  aiB,  |  1.  that  the 
oblleors  Hball  warrant  tbe  title  of  tbe  property 
sold  nnder  tbe  execution  to  tbe  pnrcbaser  thereof 
at  thesberllf'H  sale;  HBU>.  tbe  bond  U  defective 
andnot  eoodasaatatatory  bond;  butit  iseood at 
common  law.  and  the  sberitl  may  malataln  an 
action  on  <t  for  Indemnity  asainst  dam  area  recov- 
ered aealnxt  blm  by  the  owner  of  the  property 
seized  and  sold. 


•indcmaitylas  Bond— Pro vliion  lor  Protactloa  of  Pnr- 
cbSMr*  OBltted— Syliabu  In  Prladpai  Cbh  MMp- 
proved.— The  ayllabnx  in  the  principal  case.  In  so  far 
aa  It  slates  that  aa  iudemaifylng'  bond  which  does 
not  contain  the  additional  statutory  requirement 
for  tbe  protection  of  tbe  parchaaer  of 
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Virginia  Kbports,  Anmotatbd. 
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Debt  bj  Dabney,  late  sheriff  of  Gloucem- 
ter,  against  Catlett,  in  the  circuit  superior 
court  of  that  conntj,  for  300  dollars,  the 
penalty  of  a  bond  with  collateral  con- 
3S4  dition.  "The  bond  was  dated  in  1837, 
and  was  executed  bj  Catlett  and  one 
Howie  tt  since  dead.  The  declaration 
counted  on  and  made  profert  of  the  bond 
in  the  usual  form,  and  set  out  the  condi- 
tion in  hsc  verba :  ' '  The  condition  of 
the  above  obligation  ii  such,  that  nhereas 
J.  Catlett  assignee  of  J.  Hewlett  hath  sued 
out  of  the  circuit  superior  court  of  Glouces- 
ter, two  writs  of  fi.  fa.  against  the  goods 
Sec.  of  J.  Dntton  upon  judgments  obtained 
in  the  said  court,  which  writs  with  the 
legal  costs  attending  the  same  amount  to 
191  dollars,  and  whereas  T.  Dabnej,  sheriff 
&c.  hath  levied  the  same  on  the  fallowing 
property,  [specifying,  among  sundry  other 
chattels,  one  grey  mare]  and  a  doubt  aris- 
ing whether  the  right  of  the  said  property 
is  in  the  said  Dutton,  the  sheriff  hath  re- 
quired of  the  said  Catlett  bond  to  indem- 
nify him  pursuant  to  the  statute  in  such 
case  made  and  provided ;  now,  if  the  above 
bound  Catlett  and  Howlett  shall  indemnify 
the  said  Dabney  against  all  damages  which 
he  may  sustain  in  consequence  of  the  seiz- 
ure and  sale  of  the  property  on  which  the 
said  execution  has  t>een  levied,  and  more- 
over Shall  pay  and  satisfy  to  any  person  or 
persons  claiming  title  to  said  property,  all 
damages  which  such  person  or  persons  may 
sustain  in  consequence  of  such  seizure  or 
sale,  then  the  said  obligation  to  be  void." 
And  the  declaration  assigned  the  follow- 
ing breach  of  the  condition,  that  the   right 


therefore  coulfl  (umlsb  do  protection  to  the  sheriff 
asainat  the  action  of  the  claimant  of  the 
Is  wholly  unauthorized  by  tbe  action  of  1 
and  li  expressly  repudiated  by  Jitdgi 
Aylett  T.  Roane,  t  Orate  SW.  wbere  be 
would  seem  from  the  abstract  of 
It  Is  supposed  this  courl  baa  decided  Id  tbe  case  of 
Pabtttvv.  CorlfM.  i>L<>fi;A8SB.thataboDd  whkb  does 
QotcoDtalQ  [bis  additloDai  covenant.  Is  not  a  good 
Btatatory  bond  for  any  pnrpose;  and  therefore  could 
furolsb  DO  protection  to  tbe  aberiff  aealnsc  the  ac- 
tion of  tbe  claimant  of  tbe  property.  That  was  a 
proposition  Insisted  OD  by  the  appellant's  coansel  In 
tbat  case,  for  tbe  purpose  of  his  arrument:  ^ut  no 
snch  decision  was  made,  or  Intended  to  be  made  by 
the  conrU  Tbat  was  a  suit  Instituted  by  the  shedfT. 
aponabondoflndemnlty  similar  to  the  one  under 
.  Tbe  declaration  after  seltine  oat 
I.  charged  tbat  the  claimant  of  tbe 
property  bad  sned  tbe  sherlS.  and  recovered  dam- 
ages from  bim:  wblcb  he  was  seeking  to  recover 
from  tbe  obligors.  Tbere  was  a  general  demurrer 
to  tbe  declaration,  which  was  sustained  by  the 
conrt  below.  Tbls  court  reversed  the  ludgment. 
overmled  tbe  demurrer,  and  remanded  tbe  case. 
Xo  reasons  were  siren,  but  It  is  apparent  that. 
wbether  tbe  bond  was  good  aa  a  statnrary,  or  a  com- 

orerruled.  If  good  as  a  statutory  bond,  as  I  tbtuk 
Itwas.  sofar  aa  the  claimant  of  the  property  was 
coDcerued.  Ibat  did  not  deprive  tbe  sheriff  of  his 
remedy  on  It.  The  law  permitting  the  aberiff  to  re- 
quire a  bond  of  Indemnity,  was  In  ease  of  tbe  sheriff: 
to  relieve  him  from  tbe  reaponslblilty  which  at  com- 
mon law  rested  on  him.  It  la  lo  be  made  payable  to 
bim,  and  la  to  contain  a  provision  for  his  Indemnity. 


of  the  property  in  the  grey  mare  was  in  one 
Booker,  and  the  same  was  not  liable  to 
seitnre  or  sale  under  the  execatlons;  and 
that  Boolcer,  in  an  action  against  Dabney 
the  sheriff,  recovered  62  dollars  with  inter- 
est Ac.  for  damages  by  Booker  sustained 
by  reason  of  the  seizure  and  sale  of  a  grey 
mare  part  of  the  property  so  levied  on  and 
sold,  and  32  dollars  costs  of  suit,  as  would 
appear  by  the  record  of  that  suit;  and  that 
Dabney  had  paid  Booker  the  full  amount 
of  the  judgment  so  by  him  recovered, 
which  neither  the  said  Catlett  nor  the  said 
Howlett,    nor  the  representatives    of  the 

said  Howlett,  or  either  of  them,  have 
385      paid    *to   the  said   Dabney,    though 

thereto  often  requested.  By  reason 
whereof  action  accrued  to  the  said  Dabney 
to  demand  and  have  of  the  said  Catlett  the 
said  sum  uf  300  dollars  (the  penalty  of  the 
bond}.     Nevertheless  &c. 

Catlett  took  oyer  of  the  bond  and  condi- 
tion, and  demurred  generally  to  tbe  decla- 

The  court  held  that  the  law  upon  the  de- 
murrer was  for  the  defendant  Catlett,  and 
gave  him  judgment:  to  which  this  court 
allowed  Dabney  a  supersedeas. 

Staoard,  for  plaintiff  in  error.  The  cir- 
cuit superior  court  erred  in  sustaining  the 
demurrer.  The  bond  was  not  a  good  statu- 
tory bond  under  the  statute  of  1R19,  1  Rev. 
Code,  ch.  134,  I  25,  p.  533-t,  as  amended 
by  the  statute  of  1828,  Supp.  to  Rev.  Code, 
ch.  215,  1  1,  p.  272,  which  requires,  that 
:he  condition  of  every  indemnifying  bond 
:hat  should  afterwards  be  taken  by  a  sheriff 
n  virtue  of  the  former  statute,    shall    con- 

Coless  tbe  act  bad  contained  a  provlaloD.  autboria- 
Ing  a  tbird  person  topnt  It  in  suit  In  tbe  name  of 
Ibe  aberiff.  be  alone  could  have  saed  upon  It. 

"WbeD  he  baa  taken  a  good  bond,  tbe  law  pro- 
tecta  bim  from  the  action  of  tbe  party  clalmlDg  the 
property,  unless  tbe  securities  in  tbe  bond  become 
insolvent-  Bat  tbls  Is  matter  of  defence,  which  tbe 
aberlflmay  rely  on  or  not.  at  his  election;  and  his 


t  It  n 


t  him  by  tbe 
claimant  of  tbe  property,  does  not  change  or  dlmla- 
Isb  tbe  liability  of  the  obllgora  In  the  bond.  They 
are  bound  to  Indemnify  the  aherlQ.  aa  well  as  to  pay 
be  claimant  of  the  property  any  damages  he  may 
uBlalo.  WbeD  tbe  claimant  recovers  bis  damages 
aberiff.  they  are  damages  sustained  by  tbe 
sheriff  In  consequence  of  tbe  seizure  and  sale  of  tbe 
property,  for  which  tbe  obligors  are  bound  lo  In- 
demnify bim.  Any  other  conairnctlon  would  render 
Indemnify  tbe  sheriff  bimself  sa- 
'he  court,  therefore,  without  enter- 
g  Into  tbe  question  whether  the  bond  was  a  good 

ise  la  the  case,  held  that  the  action  could  be 
alntalned."  This  language  is  also  quoted  witb 
)proval  in  Morgan  V.  Hale,  IS  W.  Va.  7I».  TiO.  wbere 
e  court,  in  addition,  saya;  "In  tbe  bant)  In  Aylett 
Roane,  there  waa  precisely  the  same  omiaalon  as 
tbe  case  of  Dabnen  r.  CaUetl.  and  In  tbe  lattercase, 
e  court  in  Its  opinion,  came  uuaulmonsly  to  tbe 


.be  bond  was  good  under  tbe  statute  uotwltbstand- 
ng  tbe  omission.  In  neither  of  tbe  cases  did  tbe 
:ourt  decide  tbat  tbe  bond  was  gcibd  at  common 
aw."  Tbe  principal  case  la  cited  In  Duval  v.  Ha- 
ODe.  14  Oratt  Z7.  See  moDograpbIc  not*  on  "Sulu- 
3onda"  appended  lo  Ooolaby  v.  Stratber.  ii 
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tain  a  further  provision  "that  the  obligors 
■hall  warrant  and  defend  to  the  purchaser 
or  purchasers  of  the  property  such  estate  or 
interest  therein  as  shall  be  sold  under  the 
execution  or  other  process;"  and  the  con- 
dition of  the  bond  in  thU  case  omitting;  the 
additional  provision'  required  bj  the  last 
statute,  the  sheriffcould  not  defend  himself 
against  the  action  of  Booker  the  owner  of 
the  property,  by  pleading,  under  the  27th 
section  of  the  statute  of  1819,  that  he  had 
taken  and  returned  an  indemnifying  bond. 
But  though  the  bond  was  not  good  as  a 
statutory  bond,  it  was  a  good  common  law 
bond,  and  bound  the  obli({orB  to  indemnify 
the  sheriff,  and  therefore  be  was  entitled 
to  his  action.  Hewlett  v.  Chambertayne,  1 
Wash.  367;  Johnstons  v.  Meriwether,  3 
Call  523;  Beale  v.  Downman,  1  c4ll  249; 
Crawford  v.  Jarrett's  adm'r,  2  Leigh  630. 

The  attorney  general,  contra.  The  action 
against  the  sheriff  for  seizing  and  selling 
the  property  under  Oatlett's  executioae, 
was  brought  by  Booker,  the  owner 
386  *of  the  property  so  seized  and  sold. 
The  indemnifying  bond  taken  by  the 
sheriff  was  a  perfectly  good  statutory  bond 
so  far  as  Booker  the  owner  was  concerned, 
though  it  omitted  the  provision  in  favour 
of  the  purchaser  at  the  sheriff's  sale  re- 
quired by  the  statute  of  1828.  Therefore, 
no  action  lay  for  Booker  the  owner  against 
the  sheriff  for  seising  and  selling  his  prop- 
erty :  an  action  lay  for  him,  on  the  indemni- 
fying bond,  against  Catlett  and  his  surety, 
and  it  may  yet  be  prosecuted,  under  the 
statute  of  1819,  1  Rev.  Code,  ch.  134,  J  26, 
27,  p.  534.  In  assigning  the  breach  the  dec- 
laration does  not  positively  aver,  that 
there  was  a  seizure  and  sale  of  the  prop- 
erty, but  only  that  the  property  was  not 
liable  to  seizure  and  sate  under  the  exe- 
cutions. 

Stanard.  The  breach  was  assigned  in 
the  very  words  of  the  condition ;  and  that 
was  auGBcient.  Craigbill  &  al.  v.  Page, 
governor  &c.,  2  Hen.  Sc  Munf.  446. 

PER  CURIAM.  The  judgment  is  erro- 
neous, and  is  reversed  with  costs.  And  this 
court  proceeding  to  render  such  judgment 
as  the  circuit  superior  court  ought  to  have 
given,  is  of  opinion,  that  the  matters  of 
law  arising  on  the  defendant's  demurrer 
to  the  plaintiff's  declaration  are  for  the 
plaintiff  &c.  Therefore,  it  is  further  con- 
sidered that  the  demurrer  be  overruled. 
And  ordered,  that  the  cause  be  remanded  to 
the  circuit  superior  court,  for  an  enquiry 
of   damages,    unless    the    defendant    shall 

Judgment  reversed. 

3S7      *The   Bank    of    Virginia  and    May   v. 
Boisssau  &  Others.  * 

November.  1841,  Rlcbmund. 
SBbroKaUmt-EiHlitTacrs-TrasI  Dead    Id   ladasiiiirr 
Pint  BndorMT— C«M  al  Bar.— A  deed  of  trust  In  ex- 
ecuted to  Indemnify  a  Brat  eodoreer  at  bank  from 

•The  principal  c^e  Is  cited  In  Hanger  t.  King.  18 
Va.  nb:  Moore  >.  JohUBOD.  M  W.  Va.  BTB.  12  S.  E.  Kep. 
910.  Tbccaiie  ol  Hopewell  T.  Bank  of  Cumberlaud. 
10  Iicleb  not.  was  followed  In  tbe  principal  case. 

tSee  monosraphicnstc  on  "Snbrosalioa"  appended 
to  Jaouer  v.  Stepben.  £  Pat.  &  H.  ii. 


loss:  but  tbo'  tbe  note  is  not  paid,  the  flrst  en- 
"dorserlseieniptedfrotQ  liability  by  tbe  failure  of 
[be  bank  to  irlve  him  due  aoclce  of  dlsbouonr: 
HiLD,  neither  tbe  t>ank  uor  any  sutweqaeDt  en- 
dorser, has  auy  claim  to  rank  as  creditor  on  the 
trnst  fund  under  the  deed  of  tmsc  by  subrosa- 
tlon  to  the  Drst  endorser,  who  was  thereby  la- 
demnlBed,  t>ut  who  never  snsulned  auy  loss. 
On  the  19th  March  1829,  Edward  Boisseau 
executed  a  deed  of  trust  to  John  Goode, 
conveying  certain  property  for  the  indem- 
nification of  Peter  Boisseau  and  others. 
The  deed  recited,  that  Peter  stood  bound  as 
endorser  for  Edward  on  two  negotiable 
notes  that  had  been  discounted  by  the  bank 
of  Virginia  at  Petersburg,  one  for  the  sum 
of  4.S00  dollars,  and  the  other  for  1200  dol- 
lars, both  of  which  had  been  executed  in 
January  preceding,  and  were  renewable 
according  to  the  course  of  business  in  said 
bank  at  the  end  of  every  sixty  days,  at  the 
pleasure  of  the  president  and  directors  of 
the  bank ;  and  that  Peter  was  bound  as 
surety  of  Edward  in  two  administration  . 
bonds,  one  for  the  due  administration  of 
the  estate  of  Archibald  Baugh,  and  the 
other  for  the  due  administration  of  the 
estate  of  Daniel  Boisseau,  and  was  bound 
as  surety  in  a  forthcoming  bond  entered  into 
on  an  execution  sued  out  by  P.  Martin  as- 
signee of  William  Gasquet  against  the  said 
Edward,  and  was  l)ound  as  surety  for  the 
said  Edward  in  several  other  bonds  and 
notes,  the  amount  whereof  was  not  then 
recollected;  and  that  Edward  was  indebted 
to  Peter,  by  note  or  single  bill  dated  the 
2nd  May  1827,  in  the  sum  of  250  dollars, 
and  to  Prlscilla  Boisseau,  by  note  or  bill 
bearing  even  date  with  the  deed,  in 
388  the  'sum  of  360  dollars,  and  was  bound 
to  pay  her  the  sum  of  66  dollars  66 
cents  annually  during  her  life;  and  that 
£ldward  was  desirous  to  indemnify  Peter 
and  save  him  harmless  from  all  loss  and 
damage  by  reason  of  his  endorsements  as 
aforesaid,  or  any  other  he  might  make  for 
the  purpose  of  continuing  the  accommoda- 
tion of  the  bank  to  Edward  for  the  said  two 
sums  of  money,  or  any  part  of  them,  or  of 
either  of  them,  and  to  secure  Peter  the  said 
250  dollars  with  all  interest  doe  or  to  be- 
come due  thereon,  and  to  secure  the  said 
Prlscilla  her  annuity  aforesaid,  and  360 
dollars,  with  all  interest  which  should  be- 
come due  thereon.  Therefore,  the  property, 
which  Included  all  the  estate  of  Edward, 
was  conveyed  to  the  trustee  Goode.  Upon 
trust,  that  whenever  Peter  shoi'ld  be  com- 
pelled or  called  upon  to  pay  all  or  any  part 
of  the  two  negotiable  notes,  or  of  any  other 
note  or  notes  which  should  be  executed  in 
order  to  continue  the  accommodation  of 
Edward  at  the  bank,  or  whenever  Peter 
should  be  called  upon  to  pay  all  or  any  part 
of  any  note  or  obligation  in  which  he  was 
bound  as  surety  for  Edward,  or  whenever 
Edward  should  make  default  in  the  pay- 
ment of  the  250  dollars  with  interest  thereon 
to  Peter,  or  of  the  360  dollars  with  interest, 
or  the  annuity  of  66  dollars  66  cents,  to 
Priscilla,  it  should  be  lawful  for  Goode,  the 
trustee,  if  required  by  Peter  or  by  Priscilla, 
to  make  sale  of  the  subject,  or  any  pari 
thereof,  at  such  time  and  place  as  he  should 
think  best,  after  advertising  Ac.  and  out  of 
tbe  proceeds  of  such  sales,  to  pay  and    sat- 
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isfy  all  charges  of  sale,  and  then  to  pa;  and 
aatlsfy  to  Peter,  his  executors,  admiDistr'a- 
tora  and  aasigna,  all  and  every  Bum  or  sums 
of  money  which  he  should  have  been  com- 
pelled to  pay  as  endorser  or  surety  of  Ed- 
ward, and  every  sum  of  money  with  all 
interest  that  should  be  due  to  Peter  or  Pris- 
cilta,  or  to  their  respective  executors,  ad- 
ministrators and  assigns;  and  so  the  said 
trustee  should  proceed  to  make  sale  of  the 
said  property,  real  and  personal,  and 

389  *apply  the  proceeds  until  Peter  should 
be  fully   saved  harmless  as  endorser 

and  surety  as  aforesaid,  and  until  Peter 
and  PriscSUa  should  be  fully  satisfied  and 
paid  all  mon<iy  which  should  be  due  tbem. 
And  if  the  trustee  should  be  compelled  to 
make  sales  of  the  property  during  the  life- 
time of  Priscilla,  he  should  have  power  to 
vest    so  much  of   the    proceeds   of  sale  in 

firoductive  stock,  or  to  put  out  so  mucb  at 
Qterest,  as  would  suffice  to.  pay  her  the 
annuity  of  66  dollars  66  cents  for  her  life, 
and  the  principal  to  be  applied  after  her 
death  to  the  purposes  of  this  trust.  And 
the  surplus  of  the  said  property,  or  of  the 
proceeds  of  sale  thereof,  after  the  indemni- 
fication of  Peter  as  endorser  and  surety, 
and  after  payment  to  him  and  Priscilla  of 
the  debts  and  annuity  aforesaid,  should  be 
applied  to  indemnify  Richard  Perry  as 
surety  of  Edward  Boisseau  administrator 
of  Archibald  Baugh  deceased,  and  if  any 
surplus  should  then  remain,  the  same  should 
be  applied  to  indemoify  John  Winston 
Jonea,  Thomas  Hewlett  and  William  Ham- 
lin, the  other  sureties  of  Edward  adminis- 
trator of  Daniel  Boisseau  deceased. 

In  fact,  Peter  Boisseau  was  the  first  and 
John  P.  May  the  second  endorser  of  a  note 
for  4500  dollars,  and  Peter  was  the  first  and 
one  Robert  Archer  was  the  second  endorser 
of  a  note  for  1200  dollars,  both  discounted 
at  the  bank  of  Virginia  for  the  accommoda- 
tion of  Edward  Boissean ;  and  these  notes 
becoming  due  on  the  22nd  January  1829, 
were  not  renewed,  and  the  first  note  was 
protested,  and  the  other  was  heid  by  the 
bank,  but  no  notice  was  given  to  Peter 
Boisseau  of  the  dishonour  of  either;  so  that 
he  was  held  exempt  from  all  liability  for 
the  contents  of  either.  See  May  v.  Bois- 
seau, and  Bank  of  Virginia  v.  Same,  8 
Leigh  164.  Peter  Boisseau,  therefore,  never 
had  any  claim  for  indemnification  against 
those  two  notes  under  the  deed  of  trust  of 
the  19th  March  1829;  he  suffered  no  loss  by 
reason  of  either  of  them. 

390  'The  president  and  directors  of  the 
bank  of  Virginia  and    John    P.    May 

exhibited   their  bill  in  the   circuit  superior 
of  Henrico,  against  the  representative 
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plied  to  this  court  for  an  appeal  from  the 
decree;  which  was  allowed. 

Macfarland,  for  the  appellants,  and 
Leigh,  for  the  appellees,  submitted  the 
case,  upon  the  authority  of  Hopewell  A 
others  V.  Bank  of  Cumberland,  10  Leigh  206. 

PER  CURIAM.  The  decree  must  be 
adSrmed.  


[BA 


ri.J 


(Absent  BROOKK.  J.) 
•MrsI  Avarage-DackCarv*— Pvol  Evldaoci.*— One 
sblpa  trooda  from  New  York  to  Norfolk,  to  t>e 
stowedoD  deck:  but  the  bill  of  ladlns  la  In  the 
usail  form,  not  meutloalug'  tbat  tbe  shipment  is 
of  a  deck  load:  in  an  action  by  the  shipper  agalnat 
the  ship  owner  for  average,  parol  evidence  Lbal 
the  800dB  were  to  t>e  stowed  on  deck  Is  admissi- 
ble. 

iSii  TSMI  Inttlun  In  case  of  JeltlsoD  Of  a  deck 
load,  to  AToid  dansers  of  tbe  seas,  the  owner  of 
the  soodB  la  not  entitled  to  the  beneOt  of  aeaeral 


of  Edward  Boisseau,  Peter  Boisseau,  Pris- 
cilia  Boisseau,  Richard  Perry,  John  W. 
Jones,  Thomas  Howlett  and  William  Ham- 
lin, and  Goode  the  trustee,  setting  out  the 
deed  of  trust  of  March  1829,  and  claiming 
that  they  had  a  right  to  rank  on  the  trust 
subject  for  satisfaction  of  the  two  notes 
for  4500  dollars  and  1200  dollars,  on  which 
Peter  had  been  bound  as  endorser,  but 
had  been  held  exempt  from  liability  by 
reason  of  the  neglect  to  give  him  notice 
of  the  dishonour  thereof.  The  defendants 
insisted,  and  the  court  held,  that  the  plain- 
tiffs had  no  such  right.    The  plaintiffs  ap- 


Thc  appellant  Doane,  Sturges  and  Buck- 
ley, were  owners  of  the  schooner  Empire, 
which  was  one  of  a  line  of  packets  mnning 
between  New  York  and  Norfolk. 

In  October  1837  Keating  shipped  at  New 
York  for  Norfolk  25  hogsheads  of  molasses 
to  be  stowed  on  deck,  and  bills  of  lading: 
were  signed  by  the  master,  in  the  following 
words;  "Shipped  in  good  order  by  Thomas 
Keating,  on  board  the  schooner  Empire, 
whereof  is  master  for  the  present  voy- 

age, now  lying  in  the  port  of  New  York 
and  bound  for  Norfolk,  twenty  hogsheads 
molasses,  being  marked  and  numbered 
as  per  margin,  which  are  to  be  delivered 
in  like  good  order  and  condition  at  the 
aforesaid  port  of  Norfolk  (the  dangers  of 
the  seas  only  excepted)  to  Merit  Jordan  or 
his  assigns,  he  or  they  paying  freight  for 
the  said  thirty-five  dollars  as  custom- 

ary, with  primage  and  average  accustomed. 
In  witness  whereof,  the  master  or  purser 
of  said  vessel  hath  af&rmed  to  bills  of  lad- 
ing, all  of  this  tenor  or  date,  one  of  which 
being  accomplished  the  other  to  stand  void. 
Dated  at  New  York  the  15th  October  1837. 
(Signed)  J.  P.  M'Math." 

The  vessel  sailed  from  New  York  on  the 
2lBt  October,  and  did  not  arrive  at  Nor- 
folk till  the  6th  November.  In 
392  'the  progress  of  the  voyage,  the 
vessel  being  ofE  cape  Henry,  a  violent 
storm  came  on,  which  blew  her  off  to  cape ' 
Hatteras;  and  while  she  was  scudding  be- 
fore the  wind,  a  consultation  .  was  held  as 
to  what  was  to  be  done,  and  it  was  recom- 
mended that  part  of  the  deck  load  should 
be  staved.  The  master  gave  orders  that  it 
should  be  done ;  and  23  of  the  25  hogsheads 
of  molasses  were  accordingly  staved.  This 
course  was  necessary  to  save  the  vessel, 
the  cargo  and  the  crew ;  the  storm  could 
not  be  weathered  without  doing  it.  On  the 
arrival  at  Norfolk,  the  cargo  was  delivered, 
Keating  making  no  claim,  and  giving  no 
notice  not  to  deliver  the  cargo. 

In  December  1837,  Keating  sued  out  of 
the  circuit  superior  court  of  Norfolk,  a  snb- 

•See  14  Am.  t  Edb.  Enc.  Law  {£d  Ed.)  «» 
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master,  and  Kowland  the  agent  of  the 
owners,  with  an  endorsement  of  foreign 
attachment.  The  ground  of  claim  stated  in 
the  bill,  was,  that  the  master  did  not  take 
due  and  proper  care  of  the  25  hogsheads  of 
molasses,  but  failed  to  deliver  23  hogsheads 
of  the  Hame.  In  conseqnence  of  which,  the 
ship  owners  being  non-residents,  the  bill 
sought  to  subject  any  property  of  theirs, 
in  the  hands  of  the  home  defendants,  tc 
satisfy  the  value  of  the  23  hogsheads. 

Rowland  answered,  that  he  had  no  prop- 
erty of  the  ship  owners  In  his  hands;  and 
M'Math,  that  the  schooner  was  in  his  po 
session  as  ouster,  and  was  wUbtn  the  y 
risdiction  of  the  court.  The  ship  owners 
answered;  that  due  and  proper  care  was 
taken  of  the  molasses:  that  during  the  voy- 
age, a  violent  storm  made  it  necessarj  for 
the  aafetj  of  the  vessel,  the  cargo,  and  atl 
on  board,  that  the  molasses,  vrhicfa  was  a 
deck  load,  should  be  thrown  overboard  or 
staved,  and  so  it  was  owing  to  the  act  of 
God,  that  the  23  hogsheads  were  staved  and 
remained  undelivered;  and  they  denied  that 
they  were  responsible  for  goods  shipped  ot 
deck,  as  in  this  instance  the  molasses  was, 
and  staved  in  consequence  of  perils 
393  of  *the  sea,  insisting  that  where  a 
deck  load  is  so  lost  by  the  perils  of 
the  sea,  without  any  want  of  care  on  " 
part  of  the  master,  the  loss  most  fall 
the  shipper  and  not  on  the  ship  owners, 

It  was  clearly  proved,  that  Starves, 
of  the  owners,  reluctantly,  and  at  the 
earnest  request  of  Keating,  agreed  to  take 
the  molasses  as  a  deck  load,  and  Keating 
saw  it  being  stowed  on  deck  :  that  the  bill 
of  lading  was  signed,  in  its  present  form, 
by  the  master,  without  reading  it :  that 
the  freight  of  35  dollars,  was  one  dollar  per 
hogshead  from  New  York  to  Norfolk,  and 
ten  dollars  from  Norfolk  to  Gosport  where 
the  molasses  was  to  be  delivered,  which 
ivas  the  usual  freight  for  a  deck  load ; 
whereas,  had  it  been  stowed  under  hatches, 
the  freight  would  have  been  one  dollar  and 
twenty-five  cents  per  hogshead  :  that  Keat- 
ing arrived  at  Norfolk  before  the  vessel, 
and  stated  in  conversation  with  several 
persona  that  his  molasses  was  on  deck,  and 
he  expected  it  would  be  lost;  and  he  told 
one  witness,  that  he  thought  the  23  hogs- 
heads should  come  under  general  average ; 
the  witness  told  him  he  thought  not.  and 
offered  to  go  with  him  to  Mr.  Cowper,  the 
secretary  of  the  marine  insurance  company ; 
Mr.  Cowper,  upon  Keating's  state  of  facts, 
remarked  that  a  deck  toad  was  not  entitled 
to  the  benefit  of  general  average ;  upon 
which  Keating  observed  that  the  loss  of  the 
molasses  would  be  hie  loss. 

There  was  proof,  on  the  other  hand,  to 
shew  that  the  vessel  was  employed  in  the 
coasting  trade  between  New  fork  and  Nor- 
folk, and  was  so  constructed  as  to  carry 
deck  toads,  and  was  in  the  habit  of  carrying 
such  loads. 

On  the  29th  November  1838,  the  court  or- 
dered, that  the  ship  owners  should  give 
bond  with  surety  in  the  penalty  of  2000  dol- 
lars, with  condition  that  the  vessel  should 
be  forthcoming  to  pay  and  satisfy  the  de- 
cree, or  that  they  should  pay   and    satisfy 


the  sum  that  should  be  decreed  to  Keating ; 
and  on  failure  to   give   such  bond,   the  ser- 
geant of  Norfolk  borough  was  directed 

394  to  take  'possession  of  the  vessel,  and 
deliver  her  in  the  possession  of  Keat- 
ing upon  his  executing  a  like  bond,  and  on 
his  failure  to  give  such  t>ond,  to  retain  the 
vessel  till  further  order.  And  the  cause 
coming  on  for  hearing,  the  court  decreed, 
that  the  ship  owners  should  render  an  ac- 
count of  tlie  value  of  23  hogsheads  of  mo- 
lasses at  the  price  such  molasses  would 
have  been  worth  at  Norfolk  at  the  time  of 
the  vessel's  arrival  there,  and  of  the  several 
values  of  all  the  goods  and  meichandiee 
shipped  on  board  the  schooner  which  ar- 
rived, distinguishing  the  several  shippers 
and  the  respective  values  of  their  goods 
and  merchandize,  and  also  an  account  of 
the  value  of  the  schooner,  her  tackle,  ap- 
parel and  furniture ;  and  then,  the  com- 
missioner was  directed  to  state  an  account 
upon  the  principle  of  general  average  and 
contribntion ;  ascertaining  the  smount  due 
Keating  in  consequence  of  the  loss  of  his 
molasses.  On  the  next  day,  the  parties  filed 
an  account  to  be  received  and  taken  as  the 
accounts  which  the  commissioner  was  to 
state:  and  the  ship  owners  consenting, 
that  the  sum  of  1258  dollars  should  be 
taken  as  the  tme  amount  due  to  Keating 
(if  any  thing  was  due)  after  ascertaining 
the  contributory  share  which  the  several 
owners  of  the  schooner  and  of  her  cargo 
should  pay  towards  his  loss,  and  deducting 
such  contributory  share  from  the  value  of 
Keating's  molasses  which  was  staved  for 
the  preservation  of  the  schooner  and  her 
cargo ;  and  tt  appearing  that  the  ship 
owners  delivered  all  the  cargo  that  arrived 
safe  In  the  vessel,  to  the  respective  con- 
signees thereof,  without  settling  the  aver- 
age loss,  or  demanding  payment  of  the 
several  contributory  shares;  the  court  de- 
creed, that  the  ship  owners  should  pay 
Keating  the  said  sum  of  125S  dollars,  with 
interest  from  the  1st  January  1836  till  paid, 
and  the  costs  of  suit;  and  that,  unless  pay- 
ment should  bemade  within  sixty  days  from 
the  adjournment  of  the  court,  the  sergeant 
should    make    sale    of    the    schooner,    her 

tackle,  apparel  and  furniture,  Ac. 

395  *From  this  decree,    Doane,  Sturges 
and  Buckley,  by  petition  to  this  court, 

prayed  an  appeal;  which  was  allowed. 

Robinson,  for  the  appellants,  maintained, 
that  goods  shipped  on  deck,  if  lost  by  jetti- 
son, were  not  entitled  to  the  benefit  of  gen- 
eral average ;  for  they,  by  their  situation, 
increased  the  difficulty  of  the  navigation, 
and  were  peculiarly  exposed  to  peril.  3 
Kent's  Comm.  240;  citing  Smith  v.  Wright. 
1  Gaines's  Hep.  43;  Lenox  v.  United  Ins. 
Company,  3  Johns.  Cas.  178;  Boulay-Paty, 
torn.  IV.  566;  Code  de  Commerce,  art.  421; 
Bodge  V.  Bartot,  5  Greenl.  286;  The  brig 
Thaddeus.  4  Mart.  Louis.  Rep.  582;  to 
which  may  be  added  Barber  v.  Brace,  5 
Conn.  Rep.  9.  In  Abbott  on  Shipping,  p. 
■■■■  it  was  said,  that  "the  French  ordi- 
:e,  in  express  terms,  excluded  from  the 
benefit  of  general  average,  goods  stowed  on 
the  deck  of  the  ship;  and  the  same  rule 
prevailed  in  the  practice"  of  England.  If. 
however,  there  could  be  any  doubt  on  the 
question   as  a  general  one,  there  could  be 
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none  as  respectB  this  particular  case;  for 
the  parties  here  must  be  considered  as  hay- 
ing contracted  with  a  view  to  the  law  of 
New  York;  as  to  which  the  cames  of  Smith 
V.  Wright  and  Lenox  v.  United  Ins.  Com- 
pany were  decisive. 

Lyons  and  Stanard  for  the  appellees, 
argued,  that  the  bill  of  lading-  sliewed  a 
shipment  In  the  ordinary  manner,  and  a 
shipment  at  what  would  be  a  full  freight 
if  shipped  under  hatches,  stipulating  deliv- 
ery at  Norfolk  not  at  Gosport ;  whereas, 
they  said,  it  was  usual,  when  the  ship- 
ment  was  of  a  deck  load,  that  the  bill 
should  express  the  fact.  This  bill  of  lad- 
ing, therefore,  was  the  only  evidence  aa  to 
the  terms  of  the  contract.  When  the  goods 
of  several  were  shipped  In  a  general  ship, 
the  bill  of  lading  was  given  and  taken  to 
express  the  contract,  Abbott  on  Ship.  216. 
213.  And  it  was  assignable  like  a  bill  of 
exchange  by  the  custom  of  merchants. 

396  "Lickbarrow   v.    Mason,  2  T.  K.  63,  5 
Id.  683.     A  bill  of  exchange    was   a 

contract  in  writing  by  the  custom  of  mer- 
chants, and  the  whole  of  the  contract  mast 
appear  on  the  face  of  the  bill,  Thomas  v. 
Bishop,  2  Stra.  955.  So  a  bill  of  lading 
was  a  contract  in  writing  by  the  custom  of 
merchants,  and  could  not  be  varied  by 
matter  lying  in  parol.  A  merchant  who 
underwrote  a  policy  of  insurance,  was  never 
permitted  to  shew  what  did  not  appear  by 
the  instrument,  Kames  v.  Knightly,  Skin. 
54,  and  why  should  a  ship  owner  who  signed 
a  bill  of  lading,  be  permitted  to  shew  what 
did  not  appear  on  the  bill? 

Then,  as  to  the  merits:  The  principle  of 
the  law  of  jettison  was  founded  on  the 
plainest  natural  justice — that  where  several 
persons  were  embarked  in  the  same  ad- 
venture, and  it  became  necessary  to  sacri- 
fice the  property  of  some  for  the  preservation 
of  that  of  others,  those  whose  property  was 
thus  preserved,  should  contribute,  in  pro- 
portion to  their  interests,  to  make  good  the 
lose  incurred  for  their  benefit.  But  to  this 
principle  there  was  an  exception,  generally 
but  not  oniversally  recognized,  that  deck 
loads  were  not  entitled  to  the  benefit  of 
general  average.  The  exception  should  be 
held  applicable  only  to  cases  that  came 
within  the  principle  on  which  it  rested: 
cessante  ratione  cessat  et  ipsa  lex.  What 
was  the  principle?  The  exception  had  been 
established  on  grounds  of  public  policy 
rather  than  abstract  justice :  it  was  designed 
to  discourage  a  mode  of  shipment,  whereby 
men  might  expose,  not  only  their  own 
property,  but  the  property  and  even  the 
lives  of  others,  to  extraordinary  hanard. 
In  the  case  of  Smith  v.  Wright,  it  was  said 
by  the  court,  ''that  shippers  of  goods  under 
batches,  and  theinsurers  of  shipand  cargo, 
were  not  liable  to  contribution"  (namely, 
for  deck  loads  thrown  overboard)  "on  ac- 
count of  their  presumed  ignorance  of  any 
part  of  the  cargo  being  placed  in  so  perilous 
a    situation."     In    Abbott    on    Ship. 

397  344,  after  stating,  "that  "the  French 
ordinance,  in  express  terms,  excludes 

from  the  benefit  of  general  average,  goods 
stowed  upon  the  deck  of  a  ship,"  and  that 
"the  same  rule  prevails  in  practice  in  Eng- 
land," it  is  added,  "goods  so  stowed  may. 
In  many  cases,    obstruct  the   management 


of  the  vessel,  and  except  in  cases  where 
ussge  may  have  sanctions  the  practice,  the 
ster  ought  not  to  stow  them  there  with- 
:consent  of  the  merchant."  AndPbillipa 
Ins.  332,  citing  Valin,  Tom.  2,  p.  205, 
said,  that  "the  right  to  demand  contribu- 
tion may  depend  on  the  particular  situation 
of  the  thing  sacrificed.  If  goods  carried  on 
deck  are  thrown  over,  it  is  held,  in  gen- 
eral, that  no  contribution  can  be  claimed. 
The  reason  given  by  Valin,  is,  that  the 
goods  so  carried  embarrass  the  navigation 
of  the  ship.  But  he  thinks  that  this  doc- 
trine  ought  to  be  ■  ontrolled  by  the  usage 
of  trade,  and  accordingly  that  contribution 
may  be  claimed  for  goods  thrown  overboard 
from  the  deck  of  small  coasting  vessels,  or 
river  craft,  which  usually  carry  a  part  of 
r  loads  on  deck."  The  presumption  of 
law  was,  that,  in  general,  shippers  of  goods 
under  batches,  and  insurers  of  ship  and 
cargo,  were  ignorant  that  any  part  of  the 
cargo  would  be  shipped  on  deck,  and  con- 
sequently were  not  held  responsible  for 
any  part  of  the  deck  load  thrown  overboard 
to  preserve  the  rest  of  the  cargo.  But  this, 
like  every  other  presnmption,  might  be 
rebutted  by  facts :  the  law  would  not  pre- 
sume ignorance  where  knowledge  was 
proved ;  and  if  goods  were  shipped  under 
hatches,  with  full  knowledge,  on  the  part 
of  the  shippers,  that  goods  would  be  shipped 
on  deck,  they  must  be  taken  to  consent  that 
goods  should  be  so  shipped.  In  such  case, 
the  principle  of  the  exception  nu  longer 
applied;  the  case  fell  within  the  rule  which 
required  contribution,  not  within  the  ex- 
ception which  exempted  the  ship  and  the 
rest  of  the  cargo  from  it.  Now,  they  said, 
't  was  proved,  in  this  case,  that  this  coaat- 
ng  packet  between  New  York  and  Norfolk 
was  constructed  to  carry  deck 
198  'loads,  a'nd  was  in  the  constant  habit 
of  carrying  them ;  whence  the  infer- 
:nce  was  irresistible,  that  all  the  shippers 
vere  acquainted  with  the  fact.  Conse- 
quently, all  were  bound  to  make  good  the 
loss  incurred  by  the  jettison  of  Heating's 
goods.  If  there  was  any  difference  between 
the  law  of  New  York  and  that  of  Virginia, 
the  law  of  Virginia  must  govern  the  case, 
for  Norfolk  waa  the  port  of  discbarge. 
Simonda  &  Loder  v.  White,  2  Bam.  A 
Cress.  805,  9  Eng,  C.  L.  R.  251. 

Kobinson  replied,  that  there  was,  in  truth, 
no  conflict  between  the  parol  evidence  and 
the  bill  of  lading.  It  was  argued,  that  the 
bill  of  lading  of  a  deck  load,  usually  ex- 
pressed the  fact.  But  of  that  there  was  no 
evidence,  and  nothing  was  more  improba- 
ble ;  for  the  principle  that  a  deck  load,  in 
case  of  jettison,  was  not  entitled  to  general 
average,  was  a  principle  of  maritime  law. 
The  bill  of  lading,  in  this  case,  e^icepted 
"dangers  of  the  seas;"  and  the  jettison 
was  caused  by  a  danger  of  the  sea.  The 
bill  of  lading  provided,  that  the  shipper 
should  pay  freight,  "with  primage  and 
average  accustomed :' '  the  average  there 
meant,  was  petty  average,  not  general  or 
gross  average,  such  as  this  was;  Abbott  on 
Ship.  3:6.  But,  if  it  included  general 
average,  it  only  included  average  accus- 
tomed ;  and  the  jettison  of  the  deck  load 
was  not,  by  the  custom,  entitled  to  the 
benefit   of  general   average.      Besides,    if 


924 


12  LEIQH  DoAtm  AHD  Othbbs 

the  bill  of  lading,  througb  mistake,  omitted 
to  state  the  real  terms  01  the  contract,  proof 
of  the  .real  terms  was  admisBible;  and  it 
wae  in  proof,  that  the  contract  was,  that 
the  molaeses  should  be  stowed  on  deck,  and 
the  general  bill  of  lading  was  signed  by  the 
master  without  reading'  it. 

'There  was  other  points  argued  at  the  bar 
^viz.  whether  Keating;  could  maintain  his 
action  ag'ainst  the  ship  owners  alone,  for 
the  whole  amount  he  was  entitled  to;  es- 
pecially seeing,  that  after  his  conversation 
with  Mr.  Cowper,  he  had  abandoned  all 
claim,  and  the  master  had  delivered  the  rest 
of  the  cargo?  On  which  poirt, 
399  *Kobinson  cited  Shephard  v.  Wright, 
Show.  P.  C.  18;  Birkley  v.  Preagrave, 
1  East  220;  Price  v.  Noble,  4  Taunt.  123; 
Dobson  V.  Wilson,  3  Camp.  480,  and  Abbott 
on  Ship.  p.  351,  and  Stanard  relied  on  Ab- 
bott on  Ship.  244.  And  whether,  as  Keat- 
ing alleged  in  his  bill,  that  the  master  did 
not  bestow  proper  care  and  attention  to 
the  molasses,  and  the  reverse  was  proved 
to  be  the  fact,  he  was  entitled  to  recover 
anj  thing?  But  the  court  did  not  decide 
either  of  these  points. 

ALLEN,  J.  The  first  enquiry  presented 
by  this  case,  is,  whether  it  was  competent 
for  the  defendants  below,  to  set  up  and  rely 
upon  the  defence,  that  the  goods  in  question 
flipped  on  deck  with   the   knowledge 


of  the  plaintiff,  and  therefore  excluded  from 
the  benefit  of  general  average.  To  admit 
any  evidence  to  eatabliah  such  facts,  would, 
it  is  contended,  be  to  contradict  the  terms 
of  the  bill  of  lading,  the  written  contract 
between  the  parties.  I  do  not  deem  it  im- 
portant to  enter  into  a  critical  examination 
of  the  contract,  to  ascertain  whether  such 
evidence  would  or  would  not  be  consistent 
with  the  bill  of  lading.  The  perils  of  the 
sea  are  excepted ;  that  the  loss  was  incurred 
in  consequence  of  those  perils,  is  fully  made 
out ;  and  the  only  ground  upon  which  Keat- 
ing can  rest,  is  the  claim  to  general  aver- 
age. According  to  the  maritime  -law,  all 
who  have  been  benefited  by  the  loss  of  one, 
are  bound  to  contribute  to  make  it  good, 
provided  it  is  a  proper  case  for  general 
average.  If  Keating  had  proceeded  against 
the  ship  owners  for  their  misconduct  in 
placing  on  deck  the  20  hogsheads  named  in 
the  bill  of  lading,  without  authority,  it 
might  then  have  become  material  to  ex- 
amine how  far  the  evidence  objected  to 
conflicts  with  the  written  instrument. 
The  ship  owner  is  held  responsible  for  all 
the  contributory  shares  of  those  interested 
in  the  cargo,  because  the  case  is  supposed 
to  fall  within  the  principle  of  general 
average,  and  the  cargo  was  delivered 
400  to  the  several  •owners  thereof  with- 
out their  having  been  required  to 
contribute.  If  the  ship  owner  should  be 
held  primarily  liable  on  this  ground,  he 
would  have  a  right  to  recover  from  the 
various  shippers  their  contributory  shares; 
and  unless  the  objection  to  the  testimony 
wonld  avail,  if  offered  in  defence  to  a  bill 
against  them  for  contribution,  it  ought 
not  to  avail  here.  Their  liability  results 
from  the  general  principles  of  maritime 
law,  and  does  not  depend  on  any  special 
contract  with  master  or  owner.  Keating 
does    not    found   his  cl^im  npon  the  bill  of 
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lading :  he  seeks  to  recover  for  the  failure 
to  deliver  twenty-three  hogsheads;  the  bill 
of  lading  mentions  but  twenty.  The  court 
below  held  it  a  proper  case  for  general 
average,  and  rendered  a  decree  for  the 
amount  to  which,  upon  the  principles  of 
general  average,  Keating  was  entitled. 

By  the  maritime  law,  the  loss  by  general 
average  is  to  be  adjusted  at  the  place,  and 
according  to  the  law  of  the  port  of  dis- 
charge;  Simonds  A  Loder  v.  White.  With 
this  agrees  the  Ordinance  of  Marine,  Liv. 
3,  tit.  8,  art.  6.  And  Valin,  Tom.  2,  p. 
192,  shews,  that  the  laws  of  the  Rhodians 
were  the  same.  Norfolk  being  the  port  of 
discharge,  the  laws  of  Virginia  must  gov- 
ern. On  this  subject,  our  statutes  and  re- 
ports are  silent.  Nor  have  we,  in  this  case, 
any  proof  of  general  usage.  The  case  be- 
ing entirely  new,  vre  must  resort  to  the 
general  maritime  law,  and  take  that  rule 
which  seems  to  have  received  the  sanction 
of  most  commercial  nations. 

The  rule  of  the  Kodian  law,  as  found  in 
Abbott  on  Shipping,  is  this:  "If  goods  are 
thrown  overboard  in  order  to  lighten  a  ship, 
the  loss,  Incurred  for  the  sake  of  all,  shall 
be  made  good  by  the  contribution  of  all." 
But  goods  stowed  upon  deck  are  excluded 
from  this  benefit.  The  French  ordinance 
also  excludes  them.  And  so  far  as  the 
matter  has   been  acted  upon  in   the  courts 

of  this  country,  the  same  rule  haa 
401       been  adopted.     3  Kent's  *Comm.  240, 

and  the  cases  there  cited.  Thia  being 
the  general  rule,  is  there  any  thing  in  this 
case  to  make  it  an  exception?  It  was  con- 
tended in'argument,  that  the  general  rule 
should  not  apply,  because  the  vessel  was 
employed  in  the  coasting  trade,  constructed 
for  the  purpose  of  taking  freight  on  deck, 
and  that  it  is  known  to  all  who  ship  on 
such  vessels,  that  such  is  the  usage ;  from 
which  it  is  inferred  that  all  should  be  liable 
for  contribution  in  case  of  jettison.  To 
sustain  this  view,  an  expression  in  Smith 
V.  Wright  is  relied  on  :  it  is  there  stated, 
"that  shtppera  on  deck  are  not  entitled  to 
general  average;  thatthe  ship|>ers  of  goods 
under  hatches,  and  the  insurers  on  ship 
and  cargo,  are  not  liable  to  contribution. 
on  account  of  their  presumed  ignorance  of 
any  part  of  the  cargo  being  placed  in  so 
perilous  a  situation."  If  this  were  the  true 
reason  of  the  rule,  there  would  be  great 
force  in  the  argument.  Shippers  under 
hatches  could  not  claim  the  benefit  of  a 
principle,  founded  on  their  presumed  igno- 
rance of  the  fact,  when  it  clearly  appeared 
they  were  fully  apprised  of  it.  But  this 
cannot  be  the  true  reason;  for  the  ship 
owner  is  entitled  to  contribution  for  dam- 
age sustained  by  the  vessel,  to  save  her  in 
a  case  of  extremity;  which  conld  not  be,  if 
the  rule  were  founded  on  the  reason  atrave 
mentioned.  The  master  or  owner  cannot 
be  ignorant  that  the  goods  are  shipped  on 
deck.  The  true  reason  why  contribution 
cannot  be  claimed  for  goods  shipped  on 
deck,  is  given  in  a  note  to  the  case  re- 
ferred to:  "The  goods  themselves  increased 
the  danger  of  the  navigation,  and  are  taken 
on  board  under  an  implied  agreement  that 
they  shall  be  sacrificed  if  it  be  necessary  to 
eject."  It  is  a  penalty  imposed  on  the 
shipper,  who  thus  puts  to  hazard  the  safety- 
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of  the  ship  and  the  lives  of  the  crew.  And 
ttaia  is  the  reaBon  given  bj  Valin,  Tom. 
2,  p.  203.  "The  reason  why  pajrment  for 
effects  on  deck  thrown  overboard  or  dam- 
aged, is  refused  bj  this  article,  is,  that 
the;    serve   only    to    embarrass     the 

402  working  of  the  ehip ;  *the  presumption 
is,  that  thej  have  been  thrown  over- 
board, before  an  absolute  neceaslty  for 
jettison,  and  solely  because  they  hinder  and 
obstruct  the  working."  If  I  have  a  proper 
understanding  of  the  sense  cf  the  original, 
the  jettison  of  g-oods  on  deck  is  justified 
under  circumstances  which  would  not  au- 
thorize the  same  course  with  goods  under 
hatches :  so  I  understand  the  phrase,  la 
presomption  est  qu'ils  auront  ete  jettes 
avant  toute  neccessite  de  jet.  And  there 
is  good  reason  for  it;  with  the  loading 
under  hatches  and  the  decks  clear,  so  that 
proper  exertions  could  be  made  for  her 
Biifety,  the  vessel  would  ride  out  a  storm 
securely,  which,  with  her  decks  incumbered 
with  loading,  would  endanger  her  safety. 
Snch  being  the  true  reason  of  the  rule,  the 
usage  of  vessels  engaged  in  the  coasting 
trade  to  take  on  deck  loads  (even  if  proved, 
which  it  is  not  in  this  record)  and  the 
knowledge  of  that  fact  by  the  other  ship- 
pers, would  not  vary  the  rule.  Accordingly, 
some  of  the  cases  referred  to  in  the  Amer- 
ican reports,  were  cases  of  coasting  vessels. 

It  was  further  argued,  that  the  general 
rule  should  not  apply  to  coasting  vessels, 
upon  the  authority  of  Valin,  Tom.  2,  p. 
^5,  where  it  is  said,  contribution  may  be 
claimed  for  goods  thrown  overboard  from 
the  deck  of  small  coasting  vessels  or  river 
craft,  which  usually  carry  a  part  of  their 
cargoes  on  deck;  to  which  Phillips  on  Ins. 
332,  refers,  as  supporting  the  position  that 
the  usage  of  trade  may  control  the  general 
rule.  The  instances  put  by  Valin  are  of  a 
very  limited  navigation,  between  ports  in 
the  immediate  neighbourhood  of  each  other, 
and  where  it  was  scarcely  necessary  to 
venture  into  the  open  sea.  In  snch  cases, 
but  little  if  any  difference  is  made  in 
freight,  so  inconsiderable  Is  the  risk;  and 
the  master  has  the  right,  under  the  usage. 
to  stow  the  cargo  as  he  pleases.  A  benefit 
results  to  all  the  shippers  in  consequence; 
for  no  difference  being  made,  the  freight 
chargeable    to    all    is    reduced ;    snd 

403  therefore  as  all  are  benefited,  *all 
should  contribute.  But  no  such  rea- 
son can  apply  to  the  case  where  the  master 
has  no  such  right,  and  is  only  authorized 
to  load  on  deck  by  special  contract  with 
the  shipper.  The  instance  referred  to  by 
Phillips,  of  the  practice  in  whaling  voy- 
ages to  adjust,  upon  principles  of  general 
average,  the  loss  of  oil  thrown  overboard 
from  the  deck,  where  it  is  carried  for  a 
short  time  after  being  put  into  casks, 
fore  it  can  be  properly  and  safely  stowed 
in  the  hold,  would  seem  to  be  founded  on 
the  same  principle.  All  are  benefited 
equally.  If  the  oil  cannot  be  stowed  safely 
until  it  remains  some  time  on  deck  after 
being  put  in  casks,  each  adventurer  is 
posed  to  the  same  peril ;  the  exposure  is  for 
the  benefit  of  all  interested  in  cargo  and 
ship;  and  therefore,  according  to  the  prin- 
ciples of  equal  and  exact  justice  which 
seem  to  pervade  this   branch   of   maritime 
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But,    in    the 

benefit  by  the  reduction  of  freight,  or  in 
any  other  way,  accrues  to  the  shipper  under 
hatches,  from  taking  on  a  deck  load.  The 
navigation  is,  on  the  open  sea,  rendered 
frequently  more  perilous  from  proximity  to 
the  shore,  than  navigation  across  the  ocean. 

I  am  therefore  of  opinion  that  this  case 
does  not  fall  within  any  of  the  exceptions 
to  the  general  rule,  and  that  Keating  was 
not  entitled  to  claim  general  average. 

This  view  of  the  main  question  supersedes 
the  necessity  of  enquiring  whether  the 
action  can  be  maintained  against  the  ship 
alone,  if,  in  a  case  where  general 
average  can  be  claimed,  he  surrenders  the 
cargo  to  the  several  shippers  without  col- 
lecting the  contribution  or  taking  from 
them  any  security. 

I  think  the  decree  should  be  reversed  and 
the  bill  dismissed. 

STANARD,  J.     Passing   by    the   objec- 

ons  to  the  recovery  founded  on  the  sug- 
gested discrepancy  between  the  claim 
asserted  in  the  bill  and  that  for  which 
the  decree  *was  rendered ;  passing 
by,  too,  the  objection  that  Keating 
could  not  maintain  his  claim  against  the 
ship  owners  alone,  for  the  whole  amount 
which  ought  to  have  been  contributed  by 
them  and  the  owners  of  the  cargo;  two 
questions  arise  on  the  merits  of  tbe  claim: 
1.  Were  Heating's  goods  shipped  on  deck 
in  conformity  with  the  contract  of  affreight- 
ment? And  2.  if  they  were,  and  have  been 
lost  by  a  justifiable  jettison  of  them,  are 
the  shippers  of  them  entitled  to  the  benefit 
of  general  average?  The  evidence,  if  it 
be  admissible,  is  full  and  satisfactory, 
that  the  goods  were  shipped  as  a  deck  load ; 
and  there  is  no  doubt  that  the  jettison  was 
justifiable  under  the  circumstances.  It  is 
however  objected,  that  the  evidence  to  prove 
that  the  go6ds  were  shipped  as  a  deck  load, 
is  inconsistent  with,  or  explanatory  of,  the 
bill  of  lading,  and  that  such  evidence  is 
inadmissible.  The  evidence  is  not,  in  my 
opinion,  inconsistent  with  the  bill  of  lad- 
ing. That  neither  affirms  nor  disaffirms 
that  tbe  goods  were  shipped  as  a  deck  load; 
and  my  impression  Is,  that  the  utmost  it 
can  avail  the  shipper,  is  to  cast  on  the  ship 
owner  the  burden  of  proof,  that  the  stowing 
of  the  goods  on  deck  was  justifiable.  But 
furthermore,  if  the  bill  of  lading  was  of 
more  efficacy,  clear  extrinsic  proof,  that  it 
was  signed  by  mistake,  and  that  the  actual 
agreement  was,  that  the  goods  should  be 
taken  and  stowed  on  deck,  would  be  admis- 
sible; and  such  proof  being  offered  would 
repel  the  claim  founded  on  a  paper  so 
signed.  It  would  be  but  the  common  case 
of  a  mistake  committed  in  reducing  ao 
agreement  to  writing ;  a  mistake,  from 
Which  a  court  of  equity  would  relieve,  even 
if  the  party  were  asking  its  aid  for  the  pur- 
pose; a  fortiori  would  the  court  withhold 
its  aid  to  enforce  such  contract  according 
to  its  letter,  In  disregard  of  the  proof  of 
the  mistake. 

The   general   rule   of    the    maritime    law 

seems  to  be    well    established,    that    goods 

stowed  on  deck  and    lost   by   jettison,  are 

not  entitled  to  general  average.     Ah- 

405      botton  "Ship.  345;  3    Kent's   Comm.   • 


12  LEIGH 


EB9KINB  &  BlCBBLBBRGBR  V.  STALBV  A 


D  Others. 


406-407 


240;  Valin,  Tom.  2,  p.  303,  to  which 
m»y  be  added  th«  cases  of  Smith  v.  Wrigtit 
in  New,  York,  Dod^e  v.  Bartol  in  New 
Hampshire,  Barber  t.  Brace  in  Connecti- 
cut, and  The  brifc  Thaddeus  In  Lonisiana. 
And  there  are  no  decisione  brlng-ing  the 
general  rule  in  question.  The  exception 
which  seems  to  prevail  in  some  ot  the 
coasting  trade  of  France,  does  not  apply  In 
this  case.  No  such  exception  is  admitted' 
in  redpect  to  the  coasting  trade  of  England ; 
and  the  cases  before  referred  to  shew,  that 
it  has  not  been  admitted  bj  the  judicial 
decisions  of  other  states  of  the  Union  in 
respect  to  the  coasting  trade  of  the  U. 
States.  The  kind  of  lading  and  navie-ation, 
In  which  the  exception  is  allowed  in  France, 
differs  esaentiallj  from  the  lading  and  nav- 
igation of  our  coasting  trade.  In  the 
former,  no  distinction  is  made  in  the 
freight,  and  the  master,  under  the  usage, 
has  the  discretion  to  put  anj  part  of  the 
lading  on  deck  which  he  thinks  proper, 
without  special  contract  and  without  incnr- 
ring  anjr  responslbilit^r  for  so  doing.  Our 
coasting  trade  navigates  hundreds  of  miles 
in  the  main    ocean,   and   is  exposed  to  all 

I  concur,  that  the  decree  is  to  be  reversed 
and  the  bill  dismissed. 

CABELL,  J.,  concurred.  Decree  re- 
versed, and  bill  dismissed. 


406     'Erskine  &  Eichalbarger  v.  Staley  and 

Others. 

November.  IMl.  Richmond. 

(Abaeat  BaooKB.  J.) 

P«ralsa  AttscbBMSt  In  CbsBcer]'— Priority  between 
AtUchmeBU  In  CfaanCHT  sad  at  Law.*~CredlU>rB 
of  aoabaeat  ilebtbrsae  oata  forelen  attacbmeat 
In  cbaccery  asalost  bim  aod  a  borne  defendaat 
bavins  In  bla  pOBSesalon  apeclSc  goods  ot  tbe 
absent  debtor,  as  welt  as  bocds.  Qocea  Ac  tocotlecl 
for  him  as  bis  aceat.  and  tbls  process  Is  served  on 
the  StirulBbee:  otber  creditors  of  tbe  same  debtor, 
bsTlDf  broQEht  an  action  at  law  a«alD8t  blm.  sae 
ODt  an  attachment  acalnst  bis  estate  to  force  hia 
appearance,  and  tbls  attachment,  after  the  foreign 
attachment  ha.d  been  served  on  the  Esmlahec.  U 
levied  on  tbe  same  speclQc  goods  vrhlcb  were  In 
tbe  (rarnlsbee's  bands  at  tbe  time  the  foreign  at- 
tachment was  served  on  blm;  Indgment  being 
recovered  In  tbe  action  at  law,  pending  the  foreign 
attacbmenl  In  chancery,  tbe  court  of  law  orders 
a  saleof  tbespeclBc  goods  on  which  tbe  attacb- 
ment  at  law  was  levied;  and  tbe  creditors  in  tbe 
acttoa  at  law.  belnsabont  to  bare  a  sale,  under 
the  order  of  the  coart  of  law.  of  the  soods  on 
wblcb  tbeir  attachments  was  levied,  tbe  creditors 
la  tbe  foreign  attachment  in  chancery  obtain  an 
Injunction  to  Inhibit  that  sale,  claiming  a  prior 
Ilea  OD  the  goods  by  virtue  of  their  attachment 
previously  served  on  the  garalsbee;  Heu>,  upon 
tbecoDstractlouof  the  statute.  I  Bev.  code.  cb. 

1.  SssM— SsoM.— That  tti 
attachment,  by  tbe  se 


•AttKhaieflt- Fieri  FscUa- Priority  I 

the  point  that  the  Hen  of  i.J(tri  faciat  of  prior  date, 
has  priority  over  anattachmentof  snbaeqaentdate, 
see  tbe  principal  case  cited  In  Puryear  v.  Taylor, 
laOratLtOB.  The  prldclpal  case  la  cited  wltb  ap- 
proval In  Sandldge  t,  Graves.  1  Pau  A  H.  106;  Char- 
ron  v.  Boswell,  ISQratU  3X1. 


ntsbee  and  from  tbe  date  of  such  service,  ac- 
quired a  lien  on  tbe  effects  of  tbe  absent  debtor 
In  the  garnliiliee'a  bands;  and  of  this  Hen. 
neither  tbe  absent  debtor,  nor  the  gamUbee,  by 
any  act  of  theirs,  Dor  any  tblrd  person  by  any 
attachment  or  other  process  of  law,  sabse- 
qnently  levied,  con  Id  deprive  them, 
a,  8sMe  Ssaw- There  fore,  tbe  creditors  In  the 
foreign  atuchmeut.  If  tbey'shall  set  a  decree, 
will  be  entitled  to  priority,  for  satisfaction 
thereof  out  of  the  atuched  effects,  over  tbe 
creditors  claiming  under  the  attachment  at  law 

a.  Same -Sum- lD|Bnctlap.t— And  tbe  remedy  by 

way  ot  bin  of  Injanctlon.  to  which  tbe  creditors 
la  the  foreign  attacbment  bad  recounte.  was  tbe 

dwH-Subpoaa-BadorHBeat  of  ftcetralnlBi  Order- 
Effect— In  tbe  proceeding  by  way  of  foreign  at- 
tachment   In  cbancery,  a  subpteaa  against  tbe 
absent  debtor  and  the  garnishee,  witb  a  restrain- 
ing order  endorsed  by  the  clerk,  served  on 
407         the  garnishee,  Is.  ■according  to  tbe  settled 
practice,  aa  effectual  to  atuch    tbe  effects 
of  tbe  absent  debtor  In  the  garnishee's  hands,  as 
a  formal  order  of  the  court  to  tbe  same  parvose 
woald  be. 

Braklne  &  Eichelberger  took  out  a  sub- 
poena in  chancery  from  the  circuit  superior 
court  of  Jefferson,  against  Staley  and  John- 
son,   dated  the  13th  July  1S37,  and  caused 


dMOCST]'- Priority  bMwesa 

Attscfamanti  iBCbsncery  and  at  Law— lB)asct(oa.— In 
Moore  v.  Holt.  10  Grate  »S,  the  conrt  said;  "The 
first  qnestion  presented  la  this  case  Is  as  to  tbe  reg- 
alarlty  of  the  proceeding  by  Injunction  at  the  salt 
of  tbe  creditor  la  a  foreign  attachment  to  restrain 
creditorswho  have  attached  the  same  effects  by 
procecdinra  at  law.  from  approprlatlce  them  to 
tbelT  use.  Tbls  question  is.  however,  snnclenUy 
answered  by  the  case  of  Snkine  v.  Slaliy.  liLtighWi. 
In  wblch  It  Is  distinctly  beld  that  aa  application  to 
the  conrt  of  chancery  to  enjoin  a  sale  in  snch  case 
ncder  the  Indement  at  law  Is  entirely  regular  and 
proper;  and  tbe  Judge  who  delivered  tbe  opinion  In 
the  case  sUtes  that  It  Is  the  only  remedy  tbe  plain- 
tiff In  the  foreign  ai 

PraviMM  AtHda- 
Formerly.  In  foreign  attach- 

the  clerk  aa  affidavit  of  tbe  nonresldence  of  bis 
debtor,  before  the  tabpawx  Issued,  with  tbe  endorse- 
ment thereon  forbidding  tbe  application  of  tbe 
attached  proiierty  to  any  other  use  until  the  plain- 
tiff's demand  was  satisfied,  but  sucb  an  endorse- 
ment wllbaat  a  previous  affidavit,  served  as  a  notice 
to  tbe  home  defendant,  not  to  part  with  effects  of 
the  debtor  In  bis  bands  without  leave  of  the  court, 
and  when  served  upon  the  borne  defendanL  created 
a  lien  In  favor  of  tbe  creditor,  of  which  neither  tbe 
absent  debtor  nor  the  garnlabee.  by  any  act  of 
theirs,  nor  any  tblrd  person,  by  any  attacbment  or 
other  process  of  law,  subsequently  levied,  could 
deprive  blm.  Hoore  v.  Holt.  10  Qratt.  381.  cltins 
Smltbv,  Jenny,  1  Hen,  &U,  4W;  McKlcn  v.  Fnlton.  d 
Call  108;  Williamson  v.,  Bowie,  «  Hunf,  ITfl:  Sr4kint 
V.  SlaUw.  II  MoS  m.  See  tbe  principal  case  cited  lu 
Chapman  v.  Railroad  Co..  M  W.  Va  Sll.  But  see  4 
Uln.  mat.  (4th  Ed.)  410.  where  tbe  anther,  after 
stating  tbe  above  rale,  aaya  that  the  present  statute 
(Va  Code  leST.  ch.  HI,  |  WH).  however,  aeema  clearly 
to  require  that  the  affldavit  ahall  be  filed  iMfore  tbe 
Clerk  Is  authorized  to  endorse  the  attacblns  order 
on  the  summons.    Ste /aol-ti/ile  to  K'KIm  v.  Fulton. 
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an  attachment  to  be  endorsed  thereon  bj 
the  clerk,  in  the  foUowinif  nonls:  '"" 
atop  and  attach  the  debts,  if  any,  di 
the  absent  defendant  Staler,  from  the  home 
defendant  Johnson,  and  to  atop  and  attach 
the  effect*  of  whatever  kind,  stock  of  goodc 
&c.  of  the  said  Stalejr  the  absent  defendant, 
in  the  hands  or  under  the  charge  of  the 
said  Johnson,  as  ag-ent  orothervrise,  to  sat- 
isfy a  debt  due  from  the  said  Staley  to  the 
plaintiffa,  of  1592  dollars,  with  interest  and 
the  costs  of  this  sail."  Upon  this  process 
the  sheriff  made  the  following-  ret' 
"Executed,  July  14th  1837,  by  deliveiii  „ 
true  copy  of  the  within  process  to  the  home 
defendant  Johnson,  and  a  true  copy  to  the 
wife  of  the  absent  defendant  Statcy,  at  the 
storehouse  of  the  said  Staley,  he  being  not 
found  within  my  baliwick."  There  was 
no  inventory  of  the  goods  and  effects  of 
Staley  in  the  hands  ot  Johnson,  or  in 
hands  of  Staley's  wife,  returned  with  the 
process.  Erakine  A  Bichelberger  exhibited 
their  bill  in  chancery  against  Staley  and 
Johnsofl,  at  August  rules  of  the  cour 
(namely,  on  the  first  Monday  of  the  month)  , 
wherein  they  alleged  that  Statey  (deacribed 
as  late  of  the  county  of  Jefferson)  was  in- 
debted to  them  by  two  bonds  and  a  promis- 
sory note  (particularly  set  forth)  in  the 
sura  of  1592  dollars,  and  on  open  account  in 
a  further  sum  of  about  300  dollars;  that 
Staley  had  removed  from  Virginia,  without 
intention  to  return,  and  was  now  residing 
in  Illinois,  whither  he  designed  soon  to  re- 
move his  wife,  and  whatever  effects  he  still 
had  in  Virginia;  and  that  Johnson,  who 
was  Staley's  regularly  constituted  agent, 
and  who  resided  in  the  county  of  Jefferson, 
had  in  )iie  hands,  goods,  wares  and 
408  'merchandize,  and  bonds,  notes,  and 
book  accounts,  belonging  and  due  to 
Staley,  and  raoney  by  him  collected  for 
Staley,  suSicient  to  satisfy  the  debt  due  to 
the  plaintiffs:  and,  therefore,  the  bill 
prayed  a  decree  against  the  absent  defend- 
ant Staley,  for  the  debt  due  from  him  to 
the  plaintiffs,  and  that  the  goods  and  effects 
of  Staley  in  the  hands  of  the  home  defend' 
ant  Johnson,  mi^ht  be  attached  in  the 
hands  of  Johnson,  and  of  Staley's  debtors 
when  ascertained,  as  garnishees,  and  sub- 
jected to  the  payment  of  the  debt  due  the 
plaintiffs.  The  allegation  that  Staley  was 
a  non-resident  was  verified  by  the  affidavit 
of  the  plaintiff's  attorney ;  and  the  bonds 
and  note  of  Staley  to  them,  for  debts 
amounting  to  1592  dollars,  were  exhibited 
with  the  bill.* 

Hamilton  A  Cost  having  brought  an 
action  of  debt  against  Staley  on  the  law 
side  of  the  circuit  superior  court  of  Jeffer- 
son, for  736  dollars,  and  the  capias  ad 
respondendum  sued  out  in  that  action 
having  l>een  retnrnsd  non  est  inventus,  an 
attachment  against  the  estate  of  Staley,  to 
force  his  appearance,  was  awarded  at  Au- 
gust rules  1837,  returnable  to  September 
rules.    The  sheriff  made   return    upon  this 
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sundry  household  furniture  and  the  store 
goods,  consisting  of  cloths  &c.  which  store 
goods  were  previously  attached  in  the  hands 
of  J.  G.  Johnson  by  foreign  attachment, 
and  surrendered  by  said  Johnson  to  me, 
subject  to  the  said  attachment;  and  a  list 
of  the  said  furniture  and  household  goods 
returned  herewith."  Then  followed  an  in- 
ventory of  the  articles  of  household  furni- 
ture attached.  Hamilton  &  Cost  hiving 
filed  their  declaration,  and  Staley  not 
replevying  the  goods  attached  by  entering 
bis  appearance  and  giving  special  bail,  final 
judgment  (after  regular  proceedings 
409  at  rulea)  was  entered,  "at  November 
term  1337,  for  Hamilton  A  Cost 
against  Staley  for  the  debt  demanded  io 
this  action,  and  the  costs:  and  it  was  then 
also  ordered  "that  the  sheriff  should  make 
sale  according  to  law,  of  the  household  fur- 
niture and  store  goods  attached  by  him  and 
mentioned  in  his  return  upon  .the  attach- 
ment issued  in  this  cause  and  in  the  list  or 
inventory  returned  with  the  said  attach- 
ment, or  so  much  thereof  as  should  be  nec- 
essary to  satisfy  this  judgment,  and  that 
he  should  pay  the  money  arising  from  the 
sale  of  the  said  household  furniture  to  the 
plaintiffs  towards  satisfying  this  judgment, 
and  pay  into  court  the  money  arising  from 
the  sale  of  such  part  of  the  said  goods" 
(meaning  the  store  goods)  ''as  should  be 
sold  by  authority  of  this  order,  and  retnm 
to  the  court  an  account  of  the  sales."* 

Upon  this,  at  the  same  November  term 
1837,  Erskine  A  Kicbelberger  exhibited  "an 
amended  bill  and  petition"  (so  called  in 
the  pleading)  wherein,  after  referring  to 
their  subpoena  in  chancery  of  the  13tfa 
July  1837,  the  order  of  attachment  endorsed 
thereon,  and  their  former  bill  against 
Staley,  the  absent  defendant,  and  Johnson 
the  garnishee, — and  referring  also  to  the 
action  at  law  brought  by  Hamilton  &  Cost 
against  Staley,  the  attachment  therein  sued 
out  against  the  estate  of  Staley  to  force  an 
appearance,  the  levy  of  that  attachment 
bsequently  to  the  service  of  their  sub- 
poena and  foreign  attschment,  the  judg- 
ment rencfered  for  Hamilton  &  Cost  against 
Staley,  and  the  order  of  court  for  the  sale 
of  the  effects  on  which  the  attachment  in 
that  action  was  levied,  and  the  disposition 
of  the  proceeds  of  sales  thereby  directed — 
they  alleged,  that  Hamilton  A  Cost  had  de- 
clared their  design  to  cause  the  furniture 
id  goods  of  Staley  to  be  sold  under  the 
attachment,  and  the  order  of  the  court,  in 
their  action  at  law  against  Staley, 
without  'respect  to  the  prior  and  bet-  ■ 
ter  rights  of  Erskine  &  Eichelberger 
under  their  foreign  attachment  in  chancery. 
Therefore,  the  bill  made  Hamilton  A  Cost 
parties  defendants;  and  prayed,  that  they, 
and  the  sheriff  of  Jefferson,  should  he  re- 
itrained  and  injoined  from  proceeding  to 
lell,  or  otherwise  dispose  of,  the  attached 
effects,  under  the  attachment,  judgment  and 
order  in  the  action  at  law  against  Staley, 
and    that   the   attached   effects   should    be 

*HaQilltoD4iCo«t's  attacbmeut.  and  tbe  proceed- 
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aequeatrated  and  sold  under  the  foreign  at- 1  claim  or  lien  of  Eraklne   &    Elcbelberger 


tachment  of  Erakine  &  Eichelberger  for 
tlie  natisfaction  of  8ta1e7'B  debt  to  tbem. 
The  bill  then  forther  stated,  that  Johnson 
the  garnishee  was  insolvent,  so  that  it 
would  be  unsafe  to  entrust  the  goods  and 
effects  longer  in  his  hands ;  and  prared  tbat 
the  court  would  order  the  same  to  be  delir- 
ered  up  to  them  (Erskine  A  Eichelberger) 
upon  their  giving  proper  securitj,  or  that 
the  sheriff  should  take  and  hold  the  same, 
till  further  order. 

An  injunction  was  accordingljr  awarded, 
till  further  order.  And  it  being  suggested 
to  the  court,  that  the  value  of  the  goods 
Ac.  might  be  impaired  pending  the  suit,  it 
was,  by  consent  of  Erskine  &  Eichelberger 
and  of  Hamilton  A  Cost,  ordered,  that  tbe 
sheriff  should  proceed  to  make  sale  thereof, 
as  directed  by  the  order  in  the  common  law 
cause,  and  lend  out  the  proceeds  of  sales 
until  the  next  term  of  the  court,  taking 
bond  with  good  security  for  the  same ;  such 
consent,  however,  was  nowise  to  affect  the 
rights  of   Erskine  &  Eichelberger  in  this 

Hamilton  &  Cost,  in  their  answer,  in- 
sisted, that  tbe  plaintiffs  acquired  not  any 
prior  lien  or  right  by  their  process  of  for- 
eign attachment  in  chancery,  and  that  they 
themselves  acquired  a  prior  legal  right 
under  their  attachment  at  law,  to  have  sat- 
isfaction out  of  the  goods,  which  were  at- 
tached (as  the  plaintiffs  alleged)  in  the 
hands  of  the  garnishee  by  service  of  the 
foreign  attachment  on  liim,  but  on  which 
the  sheriff  actually  levied  their  attachment. 
They  said,  that,  in  point  of  fact, 
411  Staley  'was  not  a  non-resident 
against  whom  the  process  of  foreign 
attachment  properly  lay.  for  that  his  ab- 
sence from  Virginia  was  only  temporary, 
he  having  left  home  on  business,  leaving 
taia  family  here,  residing  in  a  house  he 
rented,  and  he  had  not,  at  the  time,  any 
settled  residence  out  of  the  commonwealth : 
and  that  Johnson  was  not  properly  made  a 
home  defendant  and  charged  as  garnishee; 
that  the  goods  and  merctaandiM  were  stock 
in  a  trade  carried  on  by  the  wife  of  Staley 
(who  was  himself  an  artizan  in  the  U. 
States  armory  at  Harper's  Ferry)  and  the 
business  was  managed  entirelyby  the  wife ; 
that  Johnson  was  a  young  man  employed 
by  her  to  assist  in  the  business,  under  her 
direction,  and  had  no  possession  or  custody 
of  the  goods;  and  so,  the  plaintiffs  ac- 
quired no  lien  on  the  goods  by  tbe  service 
of  their  process  on  Johnson  as  garnishee. 

Depositions  were  filed  touching  the  ques- 
tions of  fact  raised  by  the  answer— Whether 
Staley  was,  in  truth,  a  non-resident  against 
whom  the  process  of  foreign  attachment 
will  lay?  And  whether  Johnson  had  charge 
and  possession  of  the  goods  and  effects  of 
Staley  as  his  regular  constituted  agent,  as 
the  plaintiffs  alleged,  or,  as  the  defendants 
alleged,  was  only  employed  to  assist  in  the 
business  as  a  salesman  and  clerk,  under  tlie 
direction  of  Staley's  wife? 

The  court,  upon  the  motion  of  Hamilton 
&  Cost,  dissolved  the  injunction ;  thereby 
deciding,  *hat  Hamilton  A  Cost  were  en- 
titled to  have  the  proceeds  of  the  attached 
effects  of  Staley  applied  to  the  satisfaction 
of  their  judgment,    in    preference  to  any 
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under  their  foreign  attachment.  And  i 
appeared  from  the  opinion  of  the  court 
(which  was  inserted  in  tbe  recordj  that  it 
held,  upon  the  evidcuce,  that  Staley  waa 
not  in  fact  a  non-resident  against  whom 
the  proceeding  by  foreign  attachment  was- 
proper;  and  if  he  was,  yet  that  Hamilton 
A  Cost's  attachment  in  their  action  at  law, 
and   the  proceedings,    judgment  and 

412  order,  'consequent  upon  it,  gave  them 
a  right  to  the  proceeds  of  the  attached 

effects,  which  the  court  of  chancery  ought 
not,  at  the  instance  of  Erskine  A  Eichel- 
berger, to  disturb. 

Eirskine  A  Eichelberger  applied  by  peti- 
tion to  this  court  for  an  appeal  from  tbe 
decree;  vrhicb  was  allowed. 

The  cause    was   argued    here,    by    Lyons 

id  Stanard  for  the  appellantB,  and  by  Kob- 

ison  for  the  appellees. 

I.  The  questions  ot  fact  were  argued  npon 
the  evidence— namely,  whether  Staley   was 

fact  a  non-resident  of  the  commonwealth 
the  time  of  the  foreign  attachment 
sued  out  by  Erskine  A  Eichelberger?  and 
whether  Johnson  was  his  agent  having  pos- 
goods  and  effects,  and  so  was 
properly  charged  as  garnishee?  This  court 
held,  that  the  affirmative,  upon  both  points, 

II.  The  counsel    for  the  appellants  said, 
was  well  established,    that  a  subpoena  in 

chancery  against  an  absent  debtor,  with 
such  a  restraining  order  upon  the  home 
defendant  thereon  endorsed  by  the  clerk, 
\  endorsed  on  the  snbpuena  in  this 
was,  according  to  the  regular  prac- 
.  substitute  for  the  order  of  court 
authorized  by  the  letter  of  the  statute  reg- 
ulating attachments  and  sntta  against 
absent  defendants,  and  affected  the  goods, 
effects  and  credits  of  tbe  absent  debtor  in 
the  hands  of  the  home  defendants  or  gar- 
nishees, in  the  same  manner  and  to  the  same 
extent,  as  a  formal  order  of  the  court  to  the 
same  purpose  would;  and  that  such  process 
operated,  from  the  date  of  the  service 
thereof  on  thehomedefendant orgdmishee, 
as  a  lien  on  the  goods,  effects  and  credits 
of  the  absent  debtor  in  the  garnishee's 
hands,  so  far,  at  least,  as  to  arrest  them  in 
his  hands,  and  to  inhibit  and  overreach  any 
transfer  afterwards  made  Oy  the  debtor 
himself,  though  made  bona  fide  and  for  val- 
uable consideration.     M'KimA  al.  v. 

413  Fultons,  6  Call   106;  "Smith  v.  Jenny 
&al.,4Hen.  AMunf.  440;  Williamson 

A  al.  V.  Bowie  A  al.,  6  Munf.  176.  The 
question,  then,  was,  whether  the  foreign 
attachment  operated  onlv  as  between  the 
attaching  creditor  and  the  parties,  the 
absent  debtor  and  the  garnishee,  to  avoid 
transfers  made  by  them?  or,  whether  it  did 
not  also  overreach  transfers  of  the  attached 
effects  made  by  operation  of  law?  Whether, 
if  any  other  creditor  of  the  absent  debtor 
should  think  proper  to  sue  out  an  attach- 
ment against  the  estate  of  the  absent  debtor 
in  an  action  against  him  at  law,  to  force 
an  appearance,  and  should  get  judgment 
pending  the  foreign  attachment,  or  should 
have  any  other  legal  process  levied  on  the 
same  goods  and  effects,  he  could  have  the  at- 
tached effects  applied  to  the  satisfaction  of 
his  judgment,  without  regard  to  tlw  rights 
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of  the  attactaing  creditor  under  the  foreign 
■ttactiment  prevtoaaly  served?  They  Bftid, 
the  case  of  WilliamHon  ft  al.  v.  Bowie  &  al. 
was  alone  decisive  of  the  point  for  the  ap- 
pelUnts :  for  the  court  there  established  the 
principle,  that  the  effect  of  the  foreign 
attachment  was  not  to  be  ascertained  bj 
analogj  to  the  doctrine  of  a  lia  pendens  bind- 
ing oo  purchasers  without  actual  notice, 
but  "b;  analogy  to  attachments  againil 
absconding  debtors,  whose  credits  as  well 
aa  effects  may  be  arreated,  and  alienation 
thereof  prevented;"  by  "analogy  to  attach- 
menta  againat  absconding  debtora,"  in 
■  which  cases  it  never  waa  doubted,  that  the 
attachment  first  aerved  had  priority  ovei 
all  the  rest.  They  said,  the  foreign  attach- 
ment waa  a  proceeding  in  rem  (per  Carr,  J., 
in  Kelso  v.  Blackburn,  3  Leigh  306),  apro- 
ceeding  against  the  absent  debtor's  efiecti 
in  the  hands  of  the  garnishee  at  home, 
given  when  the  proceeding  in  personam,  by 
reason  of  his  nan-residence,  would  be  im- 
practicable or  unavailing.  The  statute  put 
the  debtor's  effects  in  the  custody  of  the 
court  for  the  benefit  of  the  attaching  cred- 
itor; and  it  autnorized  the  court  to  make 
any  proper  order;  to  require  security  of  the 
garnishees  for  the  safekeeping  of  the 
414  pro|ierty  "to  satisfy  the  debt;  or,  to 
order  it  to  be  immediately  delivered 
to  the  attaching  creditor  upon  his  giving 
security  tor  the  return  thereof  to  such 
persons  and  in  such  manner  as  the  court 
should  direct;  or,  to  pot  it  into  the  hands 
of  a  receiver;  or,  to  direct  an  immedi 
sale,  and  the  proceeds  to  be  held  subject  to 
future  order.  Neither  was  there  any  way 
in  which  the  garnishee  could  get  a  right 
to  dispose  of  it.  but  by  giving  bond  with 
surety  and  thua  creating  a  personal  and 
adequate  responsibility  to  the  attaching 
creditor  for  the  valne;  orany  way  in  which 
the  absent  debtor  could  get  control  over  the 
attached  effects,  but  by  appearing  and  giv- 
ing security  to  abide  the  decree.  The  stat- 
ute gave  the  power  to  the  court,  and  in 
giving  the  power  imposed  on  it  the  duty, 
to  take  the  attached  effects  into  Its  own 
custody  and  care,  and  to  hold  them  for  the 
satisfaction  of  the  attaching  creditor's 
claim,  if  it  should  be  found  iust;  and  it 
coull  not  be  material  in  what  form  the 
court  exercised  its  power,  or  ( more  properly 
speaking)  performed  ita  duty — whether 
by  ordering  the  attached  effects  to  be  deliv- 
ered to  a  receiver,  or  to  the  attaching  cred- 
itor himself  upon  his  giving  security  to 
reatore  an  account  for  them  aa  the  court 
should  direct,  or  by  leaving  them  in  the 
handa  of  the  garnishee  upon  his  giving  se- 
curity to  have  them  forthcoming  to  satisfy 
the  decree,  or  without  requiring  security 
leaving  them  in  his  handa  upon  his  own 
peraonal  reaponaibility.  The  lien  of  the 
attaching  creditor  was  immediate  upon  the 
service  of  his  proceaa,  and  aa  complete  as 
any  lien  could  be.  Erskine  Sc  Eichelberger 
acquired,  by  the  service  of  their  foreign 
attachment  on  Johnson,  the  garnishee,  a 
lien  on  the  effecta  of  the  abaent  debtor 
Staley  in  his  hands :  Staley  could  not  de- 
mand tbera  of  the  garnishee,  nor  transfer 
them  to  any  other  person  :  the  garnishee 
could  not  rightfully  sell  or  dispose  of  tbera, 
or   apply   them    to  the  satisfaction  of  aay 


other   creditor.      When    Hamilton    ft    Cost 
levied  their  attachment  in  their  action 

415  at  law  against   Staley    to    force  *bia 
appearance,    on    hla   effects    then    in 

the  hands  of  Johnson,  they  acquired  only 
such  rights  as  Staley  their  debtor,  and 
Johnson  the  gamiahee,  had  in  the  property: 
they  could  acquire  no  more.  Now.  the 
rights  of  Staley  and  of  Johnson  in  the 
effects,  were  subject  to  the  previous  lien  of 
Erakine  ft  Eichelberger  under  their  foreign 
attachment.  In  the  case  of  aeveral  attach- 
ing creditors,  prosecuting  foreign  attach- 
ments in  chancery  againat  the  same  absent 
debtor,  and  seeking  satisfaction  out  of  the 
same  property  of  their  common  debtor,  if 
there  should  not  be  enough  to  satisfy  all,  it 
had  been  the  practice  of  the  court,  upon 
general  principles  of  equity,  to  distribnte 
the  fund  among  all,  pro  rata,  without  re- 
garding priority  of  time  in  the  suing  out 
or  in  the  service  of  the  several  attach* 
menta:  tut  it  had  never  been  thought, 
until  the  decree  waa  pronounced  in  this 
caae,  that  a  creditor  suin^  out  an  attach- 
ment at  law,  and  getting  judgment  there, 
pending  a  foreign  attachment  in  chancery 
against  the  same  debtor,  duly  served  before 
the  attachment  at  law  waa  even  iaaued. 
much  more  levied,  was  entitled  to  priority 
over  the  foreign  attaching  creditor,  for  full 
satisfaction  of  his  claim.  They  main- 
tained, that  whichever  jnrisdiction  first 
attached  on  the  subject,  to  that  jurisdiction 
the  disposition  of  it  belonged ;  whichever 
attachment  was  first  served,  to  that  attach- 
ment the  preference  was  due. 

Kobinson,  for  the  appellees,  first  adverted 
to  the  cases  cited  for  the  appellants.  He 
said,  the  case  of  M'Kim  ft  al.  v.  Pultons 
merely  decided  that  a  foreign  attachment 
issued  by  the  clerk,  and  served,  should  not 
be  discharged  at  the  instance  of  the  absent 
debtor,  without  requiring  bond  and  security 
to  perform  the  decree.  In  Smith  v,  Jenny 
&  al.  Chancellor  Taylor  expressed  the 
opinion,  that  in  the  case  of  a  foreign  at- 
tachment in  chancery,  fbe  plaintiff  might 
make  an  endorsement  jDn  hia  anbpcena  in 
the  terms  of  the  statute,  and  that  would  be 
sufficient  notice  to  the  home  defend* 

416  ant  not  to  part  *with  the  absent  debt- 
or's effects  in  his  hands  without  leave 

of  the  court.  Williamson  ft  al.  v.  Bowie  ft 
al.  was  the  case  of  an  assignment  by  the 
absent  debtors,  of  a  debt  due  them  from 
the  home  defendant  or  garnishee,  after  serv- 
ice on  the  garnishee  of  the  subpcena  with 
the  restraining  order  endorsed  in  the  usual 
form  ;  and  this  court  held,  that  the  sub- 
poena, so  endorsed  and  aerved,  operated, 
agreeably  to  the  practice  in  this  state,  to 
stop  the  payment  by  the  garnishee  of  the 
moneys  due  from  him  to  the  absent  de- 
fendants, and  to  inhibit  a  transfer  thereof 
from  them  (the  absent  defendants)  to 
others,  from  the  time  of  the  service  of  that 
proceaa  on  him  (the  gamiahee).  Those 
cases,  then,  did  not  touch  the  question 
presented  in  this  case:  they  only  decided 
that  if  an  order  should  t>e  made  by  the 
court,  to  restrain  the  garnishee  from  pay- 
_.  conveying  away  or  secreting  the  debts 
by  him  owing  to,  or  the  effects  in  Iiis  hands 
of,  the  absent  debtor,  a  subsequent  asaign- 
~t  by  the  abseot  debtor  of  aucb  debts  or 
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he  should  do  so,  it  nould  be  at  bis  peril; 
the  peril,  namely,  of  »  personal  liability 
-  what  be  should  part  with,  in  case  the 
plaintiff  should  succeed.  If  he  should  en- 
counter this  peril,  if  he  should  part  with 
the  goods,  and  they  should  be  taken  under 
an  execution  sued  out  against  the  debtor; 
then,  he  said,  they  must  be  sold  under 
1 ;  since,  while  the  attaching 
creditor  in  equity  had  acquired  by  his 
to  the  garnishee,  only  a  right  to 
charge,  not  the  specific  goods,  but  him 
personally,  the  creditor  in  the  execution 
would  have  had  the  specific  goods  taken 
the  custody  of  the  law,  and  acquired  a 
lien  on  the  goods  themselves.  It  would  be 
strange,  indeed,  that  a  debtor's  goods,  not 
previously  asaigned  away  by  him,  nor 
levied  on  by  any  oQicer  under  any  process, 
should  not  be  liable  to  be  taken  under  an 
execution  against  the  debtor;  and  exempted 
from  such  liability,  merely  because  another 
creditor  had  a  pending  suit  in  equity 
against  the  same  debtor  to  recover  another 
debt,  and  that  creditor,  if  he  should  get  a 
decree,  might  wish  to  have  those  goods  ap- 
plied to  satisfy  his  decree.  It  should  be 
borne  in  mind,  that  the  statute  of  Virginia 
giving  the  foreign  attachment  did  not 
mmand  the  officer   to   attach    the  specific 


effects  would  be  invalid,  and  an  assignment 
after  service  of  the  subpo:'na  with  the  re- 
straining order  thereon  endorsed,  would 
be  equally  invalid.  In  going  to  that  length, 
the  court  had  authority  for  its  decisions  in 
the  well  established  doctrine  as  to  the 
effect  of  a  lis  pendens — that  the  purchase 
of  the  subject  matter  in  controversy,  pen- 
dente lite,  does  not  vary  the  right  of  the 
parties  in  the  pending  suit:  the  court  would 
not  permit  an  absent  debtor,  after  service 
of  a  subpoena  in  a  foreign  attachment,  to 
assign  hia  debts  or  effects  attached  by  the 
creditor,  and  thus  to  evade  and  disappoint 
the  decree  in  the  cause.  And  in  going 
thus  far,  the  court  has  gone  quite  as  far 
as  was  necessary  to  effect  the  object  and 
policy  of  the  statute;  the  purpose  of  which, 
declared  in  the  preamble,  was,  to  provide 
a  remedy  for  "creditors  who  have  exper- 
ienced great  difBcuIties  In  the  recovery  of 
debts  from  persons  residing  out  of  the 
jurisdiction  of  the  commonwealth,  but  who 
have  effects  here  sufficient  to  satisfy 
417  and  pay  *such  debta."  Now,  the 
construction  which  the  appellants' 
counsel  contended  for,  would  make  the  stat- 
ute work  beside  and  beyond  its  declared  pur- 
pose and  policy:  it  would  make  the  resort 
of  one  creditor  to  the  foreign  attachment 
in  chancery  have  the  effect  of  antici- 
pating and  defeating  the  plain  legal  reme- 
dies of  all  other  creditors,  for  the  recovery 
of  debts  from  a  debtor  within  the  common- 
wealth, or  having  estate  within  it  which 
may  be  attached.  The  law  was  surely  not 
dictated  by  any  partiality  or  preference  for 
one  creditor  over  others,  or  for  a  creditor 
pursuing  his  remedy  in  equity,  over  a 
creditor  pursuing  his  plain  remedy  at  law. 
Such  a  construction  would  give  the  statute 
the  effect  pf  hindering  and  defeating  the 
recovery  of  just  debts  by  legal  means.  He 
submitted  that  a  construction  so  contrary 
to  the  declared  purpose  and  policy  of  the 
statute  could  not  be  right.  Then,  by  the 
enacting  words  of  the  statute,  the  foreign 
attachment  was  only  "to  restrain  the  de- 
fendants in  this  country,  from  paying,  con- 
veying away  or  secreting,  the  debta  by 
them  owing  to,  or  the  effects  in  their  handi 
of,  such  absent  defendants;"  not  to  inter- 
fere with  or  prevent  the  operation  of  the 
law  to  take  auch  effects  of  the  absent  debtor 
cut  of  the  hands  of  the  gamiaheea;  not  tc 
disappoint  the  greater  or  more  judicious 
and  more  successful  diligence  of  other  cred- 
itors in  pursuing  their  legal  remedies.  I< 
the  court  had  made  a  formal  order,  and 
«ven  required  security  of  the  garnishee 
hold  the  effects  in  his  hands  subject  to 
future  order,  and  be  bad  nevertheless  parted 
with  the  effects  to  the  absent  debtor 
self  or  to  any  others;  what  would 
been  the  remedy?  Clearly,  all  that  could 
have  been  done  would  have  been  to  render 
a.  personal  decree  against  the  garnishee 
(and  hia  surety,  if  any)  for  the  value  -' 
the  effects  parted  with.  The  service 
the  subpfena  with  the  restraining  order 
endorsed,  on  the  garnishee,  could  not  have 
any  other  or  greater  effect  than  the  formal 
order  of  the  court :  it  could  be  noth- 
418  ing  •more  than  a  notice  to  the  gar- 
nishee not  to  pay  or  part  with  the 
4ebt8  or  effects  in   hia  hands,   and  that  If 


effects  of  the  absent  debtor  found  in  the 
hands  of  the  home  defendant,  but  only  to 
serve  the  process  on  the  garnishee  per- 
sonally ;  differing,  in  this  respect,  from  the 
law  of  foreign  attachment  of  Pennsylvania 
(and  of  some  other  States)  under  which 
he  specific  goods  themselves  might  be 
ttacbed;  Serg.  on  Attacbm.  p.  10-12,  202; 
Morgan  v.  Watmough,  S  Wheat.  125. 

The  proposition  contended  for  by  the  ap- 
pellants' counsel  would  be  contrary  to  all 
the  analogies  of  the  law.  Thus,  it  was 
laid  down  by  Coke,  and  never  doubted, 
that  "if  an  action  of  debt  be  brought 
against  the  heir  and  he  alleneth  hang- 
ing the  writ,  yet  shall  the  land 
419  "which  he  had  at  the  time  of  the 
original  purchased,  be  charged,  for 
that  the  action  was  brought  against  the 
heir  in  respect  of  the  land;"  Co.  Litt.  202, 
b.  And  yet  it  had  been  adjudged,  that 
where  two  actions  were  brought  against  the 
heir  on  two  several  obligations  of  the  an- 
cestor, the  plaintiff  who  first  recovered 
judgment  should  have  priority  of  execu- 
tion, though  his  action  was  not  first  com- 
menced; Anon.  1  Mod.  253.  Our  statute 
of  executions,  1  Kev.  Code,  cb.  134,  1  10, 
p.  528,  provided,  that  "all  executions  of 
ca.  sa.  shall  bind  the  real  estate  of  the  de- 
fendant from  the  time  when  they  shall  be 
levied;"  yet  this  court  adjudged,  that  the 
statute  should  be  so  construed,  that  the 
ca.  sa.  levied  should  avoid  alienations  made 
by  the  debtor  himself,  but  not  the  action 
of  the  law  upon  his  property  at  the  suit  of 
other  creditors;  Foreman  v.  Loyd  4  al.,  2 
Leigh  284,  overruling  Jackson  v.  Heiakell, 
1  Leigh  257.  In  Payne  v.  Drewe,  4  East 
523,  where  a  writ  of  sequestration  bad 
been  issued  by  the  court  of  chancery  in 
June  1800,  and  the  writ  had  been  delivered 
shortly  afterwards  to  the  sequestrators, 
but  the  sequestration  had  never  been  laid 
on ;  and  a  writ  of  fieri  facias  was  deliv- 
ered to  the  sheriff  in  January  1802,    who, 
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being  apprised  of  the  writ  of  aeqnestratior 
Issued  aguinst,  but  never  executed  on,  th< 
debtor's  goods,  retnrned  nulla  bona ;  where' 
upon,  Pajne.  the  fi.    fa.   creditor,    broug^ht 
this  action  against  Drewe,  the    sheriff,  for 
a  falae  return:  it  naa  held,  that  the  scqui 
tration  was  no  excuse  to  the  sheriff  for  i 
levying    the    fi.    fa.   on  the   goods,    and  he 
was  held  liable  for  a  false  return.     Now 
had    been    decided    by    Lord    Nottinghi 
"that  a    sequestration   binds  from  the  very 
time  of  awarding  the  commiBsion,  and  m 
only  from  the  time  of  executing    it   and  i 
being  laid  on    by    the   commissioner;"   bi 
Lord  Bllenborough  explained  the  sense  and 
extent  of  that  rule  to  be,   that   the   seques- 
tration bound  the  property   as   against    the 
party     himself      against      whom     the      se- 
questration issued    and    all   claiming 

420  *by  assignment  from  or  representa- 
tion through  or  under  him,  but  it  did 

not  BO  vest  the  property  in  the  goods  abso- 
lately,  as  to  defeat  a  sale  made  by  the  sher- 
iff under  execution  ;  Id.  p.  537-8.  And  he 
concluded  by  laying  down  this  general 
principle,  "that  where  there  are  severs' 
authorities  equally  competent  to  bind  thi 
goods  of  a  party  when  executed  by  the 
proper  officer,  they  shall  be  considered  as 
(effectually,  and  for  all  purposes)  bound 
by  the  authority  which  first  actually  at- 
tscties  upon  them  in  point  of  execution, 
and  under  which  an  execution  shall  have 
been  first  executed."  In  Wallace 
Hanley,  4  J.  J.  Marsh,  622,  slaves  of  the 
absent  debtor  had  been  taken  in  the  cus- 
tody of  the  sheriff,  and  a  judgment  having 
been  obtained  at  law  by  another  creditor, 
an  execution  was  sued  out  U)K)n  it  and 
levied  on  the  same  slaves.  In  this  state  of 
things,  an  injunction  was  asked  and 
awarded  to  inhibit  the  sale  under  the  exe- 
cution. But  the  plaintiff  in  equity,  though 
the  sheriff  had  had  actual  custody  of  the 
goods  under  his  process,  did  not  think  it 
enough  to  rely  on  that  prior  custody:  he 
charged,  that  the  proceeding  at  law  was  a 
fraudulent  contrivance  to  secure  the  pro- 
ceeds of  the  property  for  the  absent  debtor; 
this  charge  of  fraud  being  denied  by  the 
answer;  and  the  court  of  appeals  of  Ken- 
tucky held,  that  the  bill  Bhould  be  dis- 
miased.  So,  in  our  case,  if  there  had  been 
an  allegation,  that  the  proceeding  of 
Hamilton  &  Cost  waa  a  fraudulent  contri- 
vance to  secure  the  proceeds  of  the  goods  to 
the  absent  debtor  Staley,  the  interference 
of  the  court  of  equity  to  stay  their  proceed- 
ing, might  properly  have  been  asked.  But 
in  the  absence  of  any  such  allegation.  In 
the  absence  too  of  any  proceeding  wherein 
any  paraticular  gooda  had  been  taken  into 
the  cuatody  of  the  officer  of  the  court  of 
chancery,  there  was  nothing  to  prevent  the 
levy  of  Hamilton  ft  Cost's  attachment  on 
the  goods,  or  the  sale  of  the  attached  goods 
under  the  order  of  the  court  of  law  direct- 
ing the  sale. 

421  *He  submitted,   that    there   was   no 
ground  whatever  for  the   interference 

of  the  court  of  equity,  at  the  instance  of 
Erskine  &  Eichelberger,  by  way  of  injunc- 
tion. There  was  certainty  no  ground  for 
such  interference,  if  the  property  of  the 
goods  had  not  been  altered  by  the  service 
of  their  process  of  foreign  attachment  on  I 
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Johnson  the  garnishee;  and  if  it  had  been 
BO  altered,  then  whoever  had  the  right  of ' 
property  might  have  proceeded  at  law 
against  the  slieriff. 

ALLEN,- J.  This  la  a  contest  between 
creditors  of  an  absent  defendant;  one  party 
having  proceeded  by  foreign  attachment, 
and  the  other  by  an  attachment  on  the 
aame  property  to  force  an  appearance 'in  an 
action  at  law.  The  foreign  attachment 
waa  first  executed ;  and  the  only  question 
of  interest  presented  by  the  case,  is, 
whether  a  creditor  coming  in  by  operation 
of  law,  after  the  service  of  the  subpcena  in 
chancery  on  the  home  defendant,  is  entitled 
to  priority? 

This  court  has  decided,    in    the    case    of 
M'Kim  A  al.  v.  Fultona,    that  the   endorae- 
ment  by  the  clerk,  according  to  the  practice 
of  the  country,    is  sufficient  to   restrain  the 
application  of  the    effects  to  any  other  nse, 
and    is  a  substitute  for  the  fi.irmal  order 
required  by  the  words  of   the    statute;  and 
that  case,  and  the   case    of    Wtlliamaon    v, 
Bowie,  decide,  that  asubpcena  so  endorsed, 
operates,  from  the  date  of  its   service,  to 
inhibit  any  alienation  by  the  absent  debtor. 
According  to  these  adjudications,    the   lien 
acquired   by   the   service    of  the  subpoena 
cannot    be    defeated    by    any    act    of    the 
debtor,  except  in  the  manner  prescribed  by 
tbeststute;    namely,    the   giving   bond    to 
abide  by  the  decree.     This   being   the  law, 
it  would  seem  to  follow,  almost  as  a  necea- 
sary  consequence,  that  no  aubaequent  cred- 
coming  in,  not  by  the  act  of  the  party, 
under  the  operation    of  law,  can  defeat 
the  lien.     As  a  general  rule,  the  creditor  ia 
entitled    to  those  rights  only,  which 
t      the  debtor  held.     Even  in  the  case  *of 
a  fraudulent   deed,    though  it  ia  good 
between  the  parties,  it  is  void  as  againat 
the  creditor;  as   to    him    the    property   re- 
mains in  the  debtor,  as  if  no  deed  had  been 
executed.     Therefore,  when  it  is  conceded, 
that  the  debtor,  by  no   tranafer   or   incum- 
brance, can    defeat  the  lien   of  the    attach- 
:  that  assignees  coming  in  under  him 
take  subject  to  the   rights  of   the   at- 
taching creditor;  if  it  is  held,  that    a  cred- 
ming  in  afterwards    by   operation  of 
to  be  first  satisfied,  he   will   acquire 
righta  which  the  debtor   himself   had   not. 
If  the  statute  is  to  receive  auch  a  construc- 
tion, cases  might,  and,  in  practice,    proba- 
cy     would      occur,      presenting      strange 
nomalies.    The  attaching  creditor's    lien 
B    superior   to    the    claim    of  the  bona  fide 
assignee;  the  right  of  a  bona  fide  assignee 
is  confessedly  superior  to  that  of  a  creditor 
whose    execution   has  not  been  delivered  to 
the  sheriff  before  the  assignment  or  trans- 
fer; but  if  the  principle  contended    for   by 
'  e  appellees  is  taw,  the  creditor  by  execu- 
>n,  who  ia  subordinate  to  the  assignee, 
to  be  perferred  to  the  attaching  creditor, 
whose   claim  is   superior   to  that  of  the  as- 
Ignee. 

It  was  argued,  that  the  lien  created  by  the 
;rvice  of  the  attachment  in  chancery, 
■suits  from  an  application  of  the  doctrine 
of  lis  pendens;  that  this  authoriies  the 
court  to  prevent  the  party  himself  from 
defeating  the  creditor  by  any  alienation  of 
the  subject,  but  does  not  extend  to  the  caae 
of  a  creditor  coming  In  by  act  of  law.    The 
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proceeding  bj  foreigfn  attachment  ia  a  pro- 
ceeding' in  rem:  tlte  jurisdiction  rests  upon 
the  fact,  that  the  absent  debtor  has  effects 
•ubject  to  the  control  of  the  court;  and  if 
no  effects  are  found,  the  conrt  has  no  au- 
thoritj  to  proceed.  But  when  its  jurisdic- 
tion once  attachcBi  the  conrt.  according  to 
well  settled  principles,  maj  go  oh  to  do 
justice.  If,  however,  the  effects  of  the 
absent  debtor  maj  be  taken  from  under 
its  control  by  another  creditor  coming 
with  a  fi.  fa.,  the  foundation  upon  which 
its  jurisdiction   rested  will  have  been 

423  swept    *awaj,  and  the  plaintiff    will 
be    without  remedy.     So   that,  even 

admitting  we  were  to  }ook  to  the  doctrine 
of  lis  pendens  for  the  source  of  the  Uen 
of .  the  attaching  creditor,  it  seems  to  me, 
in  a  case  like  this  of  a  proceeding  in 
rem,  where  the  jurisdiction  of  the  court 
depends  upon  the  existence  of  effects  sub- 
ject to  its  control,  if  that  jurisdiction  has 
properly  attached, 
:d  either  by  the  ac' 
or  of  any  third 
of  the  statute,  it  seems  to  me,  will  admit  of 
no  other  construction :  "the  court  may  order 
the  debts  to  be  paid,  and  effects  to  be  de- 
livered, to  the  plaintiff,  upon  his  giving 
security  for  the  return  thereof,  to  such  per- 
son and  in  such  manner  as  the  court  shall 
direct."  He  holds  them  subject  to  the 
order  of  the  court  alone.  Would  it  be  any 
defence  in  an  action  upon  the  bond  given 
by  him  to  rethrn  them,  to  say  they  were 
taken  from  him  by  a  subsequent  execution? 
On  the  contrary,  is  it  not  a  necessary  Im- 
plication from  the  statute,  that  as  he  is  to 
return  them  in  pursuance  of  the  direction 
of  the  court,  until  such  direction  is  given 
he  must  bold  them?  Again,  it  is  provided, 
that  "if  the  plaintiff  shall  refuse  or  not 
be  able  to  give  such  security"  (as  may  be 
required  on  prononncing  a.  final  decree  in 
his  favour)  "the  effects  shall  remain  under 
the  direction  of  the  court,  in  the  hands  of 
a  receiver  or  tjtherwiae,  for  so  long 
and  finally  be  disposed  of  in  such  ma 
as  to  the  court  shall  seem  just."  The 
statute  here  speaks  of  the  goods  remaining 
under  the  direction  of  the  court:  they  must 
then  have  been  taken  under  ita  direction, 
and  this  by  the  service  of  the  subpcena. 
The  law  also  intended  to  protect  the  rights 
ot  the  creditor  whose  property  prevented 
him  from  giving  the  security  required  in 
the  final  decree.  Time  by  the  law  is  given 
to  the  absent  defendant  to  shew  cause 
against  the  decree.  The  effects  can  be  held 
by  the  court  until  the  period  expiree,  and 
then,  I  persume,  as  the  decree  has  become 
absolute,  there  could  be   no  doubt  of 

424  the  propriety  of  applying  the  "effects 
to  the  discharge  of  the  decree,  with- 
out requiring  security.  But  under  thecon- 
strnction  contended  for,  it  would  be  in  th( 
power  of  any  creditor  getting  a  judgment 
at  law,  to  levy  on  these  effects,  and  so 
deprive  the  attaching  creditor  of  the  fruit 
of  his  decree. 

The  argument  is  not  reported  in  the  case 
of  Williamson  v.  Bowie;  but  from  the 
opinion  of  the  court,  it  would  appear  that 
it  was  there  contended  that  the  lien  resnlted 
from   tbe  doctrine  of  lia  pendens.     But   ttie 
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conrt,  as  I  understand  their  language,  over- 
ruled the  proposition:  "Not  deciding  (it 
said)  as  a  general  proposition,  what  is  to 
be  considered,  in  this  country,  a  lis  pen- 
dens, binding  on  purchasers  without  actual 
notice,  yet  considering  this  case  by  analogy 
to  attachments  against  absconding  debtors, 
whose  credits  as  well  as  effects  may  be 
arrested,  and  alienations  thereof  prevented" 
Ac. 

It  was  contended,  that  as  there  was  no 
actual  seiiure,  no  levy  on  specific  effects, 
which  were  thus  placed  under  the  custody 
of  law,  the  property  in  the  goods  remained 
'  the  debtor,  and  being  in  him  other  cred- 
rs  might  levy  on  them.  But  granting 
that  no  actual  seizure  is  made  so  as  to 
divest  the  property  of  the  debtor,  the  con- 
sequence deduced  does  not  follow.  The 
legal  property  of  goods  may  remain  in  one, 
subject  to  the  equitable  lien  of  another; 
and  third  persona  coming  in  under  the 
first,  must  occupy  his  position  and  hold 
subject  to  the  lien.  For  many  purpoaea 
the  property  of  the  goods  may  rest  in  the 
debtor,  notwithstanding  tbe  service  of  the 
attachment.  Thus,  in  several  attacbments 
against  the  same  absconding  debtor,  the 
attachments  are  levied  successively  on  the 
same  goods  as  his  property,  and  they  are 
paid  according  to  the  dates  of  their  re- 
spective levies.  So  with  executions.  And 
'  "  ~  case  of  foreign  attachment,  where 
al  estate  is  proceeded  against,  there 
seizure,  no  direettng  of  title,  and 
from  tbe  nature  of  the  subject  cannot 
be. 

*But,  in  truth,  I  look  upon  the  serv- 
ice of  the  attachment  as  equivalent 
in  actual  levy.  The  effects  may  remain 
the  hands  of  the  garnishee,  but  under 
the  control  of  the  court:  he  acquires  a  spe- 
cial property  in  them  as  agent  of  the  court: 
and  this  property  Is  sufficient  to  protect 
him  against  the  claims  of  the  owner:  it  ia 
his  duty  so  to  protect  himself;  and  upon 
his  failure,  a  personal  decree  will  go 
against  him.  The  property  of  the  goods  is 
so  far  divested  as  to  prevent  a  recovery  by 
the  party.  And  this  distinguishes  the 
case  from  Payne  v.  Drewe,  which  has  been 
so  much  pressed  on  the  court.  There,  a 
writ  of  sequestration  had  been  issued  out 
of  chancery,  which  was  held  up  by  the 
lequestrators  some  eighteen  months.  In 
he  mean  time,  a  li.  fa.  came  to  the  hands 
of  the  sheriff,  who  seiiied  the  goods  and 
made  an  inventory  of  them,  but  afterwards 
quitted  possession  and  returned  nulla  bona  ; 
and  the  writ  of  aequestratlon  was  relied  on  as 
a  protection  against  the  suit  of  the  creditor 
for  a  false  return.  Lord  Kllenborough, 
without  deciding  what  was  the  effect  of  a 
writ  of  sequestration,  but  conceding  that 
it  had  the  same  obligatory  effect  as  the 
award  of  an  execution  at  common  law, 
which  binds  from  the  teste  of  the  writ,  pro- 
ceeded to  enquire  into  the  extent  to  which 
goods  are  bound  by  the  award  of  the  writ; 
and  held,  that  It  did  not  so  vest  the  prop- 
erty in  the  goods  absolutely,  as  to  defeat  a 
sale  made  by  the  sheriff  under  an  execu- 
tion ;  that  the  property  of  the  goods  was 
not  altered,  but  continued  in  the  defendant 
till  exeaution  executed.     And  thia,  it  aeems 
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to  me,  is  verj  clear  from  thia  considera' 
tion,  that  if  no  lev;  is  made  before  the  re- 
turn daj,  the  goods  ceaae  to  be  bound,  and 
an  alienation  made  whilst  the  nri't  Tras 
in  force,  could  not  be  overreached  by  a 
levj  on  a  aubsequent  vrrit.  The  writ,  when 
executed,  related  at  common  law  to  the 
time  of  the  teate,  and  now  to  the  time  of 
the  delivery,  so  as  to  overreach  intermediate 
alienations.  Having  decided  that  the  sher- 
iff  could    have   levied,    and    made    a 

426  valid  Bate,  'notwithstanding    the  writ 
of  sequestration    in  the  hands  of   the 

sequestrators,  he  proceeded  to  shew,  that, 
under  the  apecialcircumstancesof  that  case, 
the  sheriff  would  not  have  been  liable  to  the 
action  of  the  party  grieved.  If,  however, 
I  am  right  in  supposing  that  a  foreign 
attachment  is  tantamount  to  an  actual  levy, 
that  it  places  the  effects  under  the  control 
of  the  court,  and  ao  far  vests  the  property 
in  the  garnishee  or  agent  of  the  court,  as 
to  defeat  all  claims  or  transfers  of  the  de- 
fendant,— the  case  stands  upon  wholly  dif- 
ferent grounds.  So,  in  the  case  of  two  writs 
of  fi.  fa.  the  sheriff  Is  bound  to  execute  the 
writ  first  delivered,  but  if  he  do  otherwise 
and  execute  and  sell  under  the  second,  the 
property  of  the  gooda  ia  bound  by  the  aale. 
The  remedy  of  the  creditor  in  the  first  execu- 
tion, is  against  the  sheriff.  And  this  for 
reasons  of  public  policy:  "for  sales  made 
by  the  sheriff  ought  not  to  be  defeated,  for 
if  they  are,  no  man  will  buy  goods  levied 
upon  an  execution."  Smallcombe  v.  Cross, 
1  Ld.  Raym.  252. 

The  analogy  derived  from  the  case  of 
Foreman  v.  Loyd  wholly  fails.  That  case, 
as  appeara  by  the  language  of  all  the 
judges,  depended  entirely  upon  the  con- 
struction of  the  10th  section  of  the  statute 
concerning  executions.  The  mischief  there 
intended  to  be  remedied,  waa  the  alienation 
by  debtors  in  execution  to  defeat  the  claim 
of  the  creditor.  The  first  clause  of  the 
section  waa  held  to  be  limited  to  sales  by 
the  debtor  himself,  excluding  involuntary 
judgmente ;  and  the  worda  of  the  second 
clause,  providing  that  a  ca.  aa.  executed 
ahall  bind  the  real  estate  from  the  levy, 
were  merely  intended  to  effectuate  the  in- 
tention of  the  first  clause. 

On  the  facts  in  this  case,  I  think  the 
proceeding  by  way  of  foreign  attachment 
was  fully  warranted;  and  that  the  applica- 
tion to  the  court  to  injoin  the  aale  nnder 
the  order  of  sate  in  Hamilton  &.  Cost's  ac- 
tion at  law,  was  regular,  and  indeed  the 
only  remedy  the  plaintiffs  in  the  foreign 
attachment  could  resort  to. 

427  *I  think,  therefore,  the  court  below 
erred    in    dissolving   the   injunction. 

It  should  have  continued  the  injunction 
until  the  case  of  foreign  attachmeat  was 
disposed  of,  and  then  have  perpetuated  it, 
in  whole  or  in  part,  or  dissolved  it,  as  the 
result  of  that  case  should  shew  to  be 
proper;  giving  to  the  appellants,  the  plain- 
tiffs In  the  foreign  attachment,  priority  of 
satisfaction  If  they  should  succeed  in 
establishing  their  claim. 
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Sharp  &  Wife  and  Olhors. 

IB4I.  Rlchmonil. 
Atweut  BBOOKX.  J.) 


—One  makea  a  frandnlenl.  bill  of  sale  of  a  female 
slave.  absolDte  □□  its  face.  In  order  to  protect  tbe 
properly  from  lila  creditors.  bQt  there  Ih  a  secret 
trust  tbat  tbe  srancee  ahall  bold  tbe  property  for 
tbe  beneflt  of  srantor's  dauKbters:  Hsui.  the 
daueblers  cannot  establlsb  tbe  secret  trnst  In 
eqally.  and  have  a  decree  for  tbe  slave,  ber  la- 

tusc— Statula  ol  LlBltalliMU.— A  fraadalent  bill  of 
■ale  Is  made  of  a  female  slave,  absolace  on  lea  face, 
with  a  secret  troat  fof  tbe  arantor's  dausbtera.  of 
wbom  tbe  grantee  becomes  Euardlan  In  ISST,  and 
in  lgn  be  settles  bis  snardiansblp  accoaats.  botli 
wards  baTiaetbeuattaiaed  to  fall  age:  they  then 
set  up  a  claim  to  the  property,  which  tbe  rrantee 
decies  tobe  just:  and  in  \SSI.  they  Ue  a  bill  to 
estat>llsb  tbe  secret  trust:  Hblj>.  tbe  s 


llm 


e  blU. 


On  the  lat  January  1825,  Waddy  Thomp- 
son, being  at  the  time  much  embarrassed 
with  debt,  executed  a  bill  of  sale  of  a 
female     slave    name     Sukey     to    Nicholas 

Owen,  in  consideration  of  250  doUara 
428      then  paid  by  •Owen,    and    warranted 

the  title;  and  on  the  same  day, 
Thompson  gave  his  bond  to  Owen  for  25 
dollars,  the  hire  of  the  slave  for  one  year. 
In  fact,  however,  the  slave  had  been  taken 
by  the  sheriff  of  Bedford    under   an    execu- 


'FrsudBlaBt  C«avarancM— VaUdlt;  as  between  Psr- 

Itaa.— Altboaffb  fraudulent  eonYerancea  are  hr  tbe 
sUtQte  declared  w>  be  void  as  to  tbe  Brantor's  cred- 
itors, yet  they  are,  by  the  Kreatweisht  of  authority, 
valid  and  binding  betweeu  tbe  parties.  Tbe  princi- 
pal case  Is  cited.  In  support  of  this  proposltioD.  In 
Harris  V.  Harris,  »  Qratt.  7M,  7BT.  TBB.  Ttt  7T0.  TTS; 
Lawav.  Laws.  7S  Va.  HI:  Thombuirg  r.  Bowen.  >T 
W.  Va.  5M,  ie  S.  E-  Rep.  9S7:  M'CJiuU>ck  v.  LiOissean. 
ai  W.  Va.  eri.aS.  E.  Rcp.  BIB;  Horn  V.  Star  Poaudrr 
Co..  n  W.  Va.  B40;  Turner  v.  Campbell.   I  Pau  A  H- 

Tbe  principal  case  is  dlstlnsralsbed  In  Kyger  r. 
Depue.  B  W.  Va.  aw.  See  Chamberlayoe  v.  Temple. 
i  Rand.  384. 11  Am.  Dec.  TBS. 

S,et  foot-nottt  to  Harris  v.  Harris,  t)  Oratl.  TST; 
Terrell  T.  Imbodeu.  10  Leigh  111,  and  mono- 
grapbicn*(<on"FrindQlent  and  volnnury  Convey- 
ances" appended  to  Cocbran  *.  Paris.  II  Qratt.  StB. 

And  that  this  rule  applies  not  outy  to  the  orlstual 
parties  to  Ibe  fraodalent  transaction,  but  to  their 
beirs  and  representatises.  and  lo  all  parties  clalm- 
IDB  nnder  or  by  title  derived  from  them,  where  no 
equitable  rlrbts  Intervene  to  protect  snch  parties. 
see  tbe  principal  case  cited  with  approval  in  .M'Clln- 
tock  T,  LiOissean.  SI  W.  Va.  8)1.  B  S.  E.  Rep.  BIB. 

Mailn-lnPsri  Delicto.— For  a  discussion  of  Ibe 
maxim  "/n  part  dtlitio  potior  ft  lOJtdUio  difHutenlU." 
see  Z  Va.  Law  Reg.  TiS.  and  opinion  of  Jodgi  Qbsbk 
in  Horn  T.  Star  Foundry  Co..  tS  W.  Va.  U!  rt  itq.. 
and  JODOE  Chhihtiah  in  Harris  v.  Harris.  S9  Oratt. 
7M  ctitv;  where  these  Indses  comment  on  tbe  Vir- 
ginia cases  bearing  on  this  subject. 

Parol  EvIdeBCSta  Sbow  Deed  a  Mortsat*.— To  tbe 
point  that  parol evidencemay  be  admitted  lo  show 
that  a  deed  absolute  on  its  face,  was  by  a  verbal 
agreement.  Intended  as  a  mortsase.  see  Hancock  v. 
Talley.  1  Va.  Dec.  447.  clUngRoss  v.  Norvell.  IWash. 
,  Campbell.  S  Call  4IV:<hHs  v.  Sktm. 
I  ;XTOOgTC 
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tion  against  Thompaon ;  who,  nishing 
•ecure  this  alave  against  his  creditors,  for 
the  benefit  of  hU  two  daughters.  Sarah 
now  the  wife  of  Jamea  Shark  and  Cecelia 
now  the  wife  of  Jordan  Rusher,  then  un' 
married  and  itifanti,  and  having  received 
a  sum  of  money  in  right  of  hU  wife,  gave 
the  250  dollars  out  of  it  to  Owen,  which 
Owen  paid  to  the  sheriff,  and  Thompson 
paid  the  balance  due  on  the  execution ;  and 
thus  the  title  of  the  slave  was  relieved  from 
the  execution,  and  the  bill  of  sale  was 
thereupon  executed  b;  Thompson  to  Owen, 
absolute  on  its  face,  but  with  a  secret  trust 
that  Owen  should  hold  the  property  for  the 
benefit  of  the  two  daughters.  Thompson 
died  in  April  1S27.  Owen,  having  been  ap- 
poitited  g^uardlan  of  the  two  daughters,  took 
possession  of  the  slave  and  carried  her  to 
his  own  house;  declaring  that  she  was  to 
work  for  the  benefit  of  the  two  daughters. 
But  he  settled  his  accounts  of  guardianship 
in  1829:  Sharp  the  husband  of  Barah,  and 
David  Thompson  the  agent  of  Cecelia,  both 
the  daughters  being  now  of  age,  were 
present,  and  set  up  a  claim  to  the  slave, 
which  Owen  denied  to  be  just,  and  there- 
fore the  proRta  were  not  brought  to  the 
credit  of  the  wards  in  the  settlement. 

In  1837,  Sharp  and  wife  exhibited  their 
bill  against  Owen  and  Rusher  and  wife, 
alleging  the  secret  trust  on  which  the  slave 
Sukey  had  been  conveyed  by  Thompson  to 
Owen,  and  praying  that  the  slave  and  her 
increase,  now  three  in  number,  and  the 
profits  thereof,  should  be  equally  divided 
between  the  plaintiffs  Sharp  and  wife  and 
the  defendants  Rusher  and  wife. 

The  bill  was  taken  for  confessed  as  to 
Rusher  and  wife.  Owen  answered,  and 
denied  the  trust;  he  said,  that  he  purchased 
the  slave  with  hi»  own  money,  and 
429  "took  an  absolute  bill  of  sale  for  her, 
without  any  such  understanding  or 
agreement  as  the  bill  alleged;  that  he  set- 
tled his  accounts  of  guardianship  of  Sarah 
and  Cecelia  in  1629,  Sharp  the  husband  of 
Sarah,  and  David  Thompaon  the  agent  of 
Cecelia,  both  then  of  full  age,  being  pres- 
ent, and  setting  up  no  claim  for  the  slave ; 
and  that  he  had  held  peaceable  possession 
of  the  property  ever  since,  wilh  the  excep- 
tion of  some  contention  lie  had  had  with 
the  creditors  of  Thompson. 

The  trust  being  proved,  the  court  de- 
creed, that  the  slave  Sukey  and  her  increase 
should  be  divided  between  Sharp  and  wife 
and  Rusher  and  wife,  and  ordered  Owen  to 
render  an  account  of  the  profits.  From 
which  decree,  Owen  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

The  attorney  general  for  the  appellant. 

Robinson  for  the  appellees. 

ALLEN,  J.  With  everr  disposition  to 
deprive  the  appellant,  the  fraudulent  donee, 
of  the  fruits  of  his  iniquity,  it  seems  to  me, 
that  the  repeated  decisions  of  this  court, 
the  principles  which  regulate  courts  of 
equity,  and  consideration  of  public  policy, 
preclude  us  from  giving  relief  in  this  case. 
A  fraudulent  conveyance,  though  void  as 
to  creditors,  is  good  between  the  parties. 
Being  valid  between  the  parties,  it  follows, 
that  the  fraudulent  grantor  cannot  be  per- 
mitted to  allege  his  fraud  to  avoid  his  deed. 
Accordingly,  this  principle  was   settled  as 


early  as  the  case  of  Hawes  v.  Leader,  Cro. 
Jac.  270,  an  authority  cited  and  relied  upon 
in  Starke's  ex'ors  v.  Littlepage,  4  Rand. 
368,  as  being  founded  on  sound  principles 
of  law  and  policy.  The  case  of  Starke's 
ex'ors  v.  Littlepage  furnishes  a  striking 
illustration  of  the  rule.  The  suit  was 
brought  by  therepresentativesof  the  fraud- 
ulent grantee,  to  enforce  the  fraudulent 
conveyance ;  the  debtor  had  continued 

430  in  'possession  of   the    property,    and 
he    was  not  permitted    to  protect  that 

pOBsession,  by  shewing  that  his  deed  was 
fraudulent.  Judge  Coalter,  who  dissented 
from  the  majority  of  the  court,  did  not  con- 
trovert the  general  principle :  he  only 
diflvred  as  to  the  mode  of  its  application  ; 
his  opinion,  the  parties  were  in  pari 
delicto ;  he  thought,  that  neither  party 
could  be  heard,  and  that  they  should  be  left 
by  the  courts  where  they  had  placed  them- 
selves. The  principle  wss  reaflfirmed  in 
James  v.  Bird's  adm'r,  S  Leigh  510,  and  in 
Terrell  v.  Imboden,  10  Leigh  321. 

If,  then,  the  alleged  trust  had  been  in 
favour  of  the  grantor,  and  he  were  the 
plaintiff,  alleging  that  the  deed  was  exe- 
cuted by  him  when  embarrassed  with  debt, 
that  though  absolute  and  apparently  for  a 
full  and  valuable  consideration,  there  was 
::ret  trust  that  the  property  was  to  be 
held  for  his  use,  and  to  shew  this  trust  he 
had  proved  the  fraudulent  intent  in  execut- 
ing the  conveyance,  would  a  court  of  equity 
entertain  him?  Even  according  to  Judge 
Coalter,  in  Starke's  ex'ors  v.  Littlepage, 
the  court  would  leave  him  where  he  had 
placed  himself.  Do  the  appellees  occupy 
higher  ground?  '  They  are  volunteers 
claiming  the  benefit  of  his  act,  seeking  it 
through  his  fraud.  An  attempt  was  made 
to  give  a  different  colouring  to  the  transac- 
tion, by  the  allegation,  that  the  money 
which  the  fraudulent  grantor  furnished  to 
his  grantee  to  make  the  ostensible  payment 
for  the  slave,  was  the  money  of  the  plain- 
tiffs. But  this  allegation  is  not  sustained, 
but  rather  disproved.  It  has  been  argued, 
that  Owen  sets  up  the  fraud  to  defeat  the 
claim,  and  the  case  of  Ward  v.  Webber,  1 
Wash.  274,  was  relied  on.  In  that  case, 
the  father  had  made  an  absolute  convey- 
ance to  the  daughter;  after  executing  the 
deed,  he  got  possession  of  it  surreptitiously 
and  destroyed  it.  The  bill  was  filed  by 
the  daughter  and  her  husband  to  set  np  the 
deed :  the  father  answered,  admitting  the 
deed,  but  alleged  it  was  made  on  con- 

431  dition  hisdaughter  'married  to  please 
him,  which  she  had  not  done;  he  did 

rely  on  any  fraud  in  the  execution  of 
the  instrument.  After  his  death,  his  son 
set  up  the  defence,  that  the  deed  was  exe- 
cuted when  the  grantor  laboured  under  a 
prosecution  which  threatened  his  life;  and 
that  it  was  made  to  screen  his  property 
from  forfeiture  if  he  were  convicted,  and 
upon  a  secret  trust  to  reconvey  to  him,  if 
he  should  get  clear.  Upon  this  stste  of 
facta  it  may  be  observed,  that  the  duty  of 
the  parent  to  provide  for  the  child,  was  a 
good  consideration  for  the  conveyance ;  and 
the  execution  of  the  deed  being  admitted, 
and  no  trust  being  declared  on  its  face, 
the  case  of  the  plaintiffs  was  made  out. 
They  bad  an  absolute  conveyance,   and  no 
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proof  of  fraud  came  from  or  was  ueceuar; 
to  come  from  them.  It  waa  offered  by  tbe 
defendant.  To  have  received  ancb  evi- 
dence, would  have  been  to  have  permitted 
the  party  committing  the  fraud  to  rely  on  it 
in  his  own  defence.  The  coart  decided 
against  the  defendant,  upon  the  gronod 
that  no  secret  tmst  waa  proved.  It  was 
unnecessary  to  decide  upon  the  effect  of  inch 
proof,  and  no  opinion  was  Riven  npon  it. 
80  far  aa  the  decision  goes,  it  was  against 
the  party  setting  up  such  a  defence.  In 
this  case,  as  it  seema  to  me,  the  proof  of 
fraud  comes,  and  of  necessity  must  come, 
from  the  plaintiffs.  The  defendant  has 
his  deed,  absolute  upon  its  face,  and  made 
apparently  for  a  full  and  valuable  consider- 
ation. The  plaintiffs  are  driven  to  the  ne- 
cessity of  shewing,  by  parol  evidence,  that 
this  recital  was  false,  that  no  considera- 
tion passed ;  and  in  doing  so,  they  prove 
that  the  money  ostensibly  paid  by  the  de- 
fendant waa  in  fact  the  money  of  the 
grantor,  and  that  this  device  was  resorted 
to  for  the  purpose  of  screening  the  property 
from  his  creditors.  The  deed  being  abso- 
lute, the  plaintiffs  attempted  to  establish  the 
secret  trust,  and  in  doing  so  shew  the  in- 
tent with  which  it  was  created.  If  tbe 
facts  were  reversed,  if  the  tmst  had  been 
expressed  on  the  lace  of  the  deed,  and  the 

rrantee  had  refused  to  execute  it  on 
432      *the    ground  of  fraud,  he  would  then 

be  compelled  to  allege  his  own  fraud 
to  protect  himself,  and  could  not  be  heard. 
This  view  of  the  law  and  its  application. 
Is  sustained  by  considerations  of  public 
policy.  Men  in  the  condition  of  Thompson 
are  not  likely  to  make  such  conveyances  for 
their  own  benefit.  They  seek  so  to  ar- 
range their  property  as  that  the  benefit  may 
enure  to  those  for  whom  they  wish  to 
provide,  and  upon  whose  kindness  they  can 
rely  for  support.  Tbe  deed,  to  avail,  must 
be  absolute;  this  is  necessary  to  deceive 
the  public  and  defeat  the  creditor.  If,  after 
the  creditor  has  been  wearied  out,  the  par- 
ties can  be  permitted  to  turn  roujid,  and 
shew  that  the  recitals  in  thtf  deed  are  false, 
made  so  with  a  fraudulent  intent,  and  that 
there  was  a  secret  trust  for  the  children  of 
tbe  grantor,  the  atrongeat  inducement  is 
held  out  to  enter  into  such  arrangements. 
It  appears  from  the  record,  that  the  cred- 
itors of  this  grantor  have  been  pursuing  this 
property  in  the  courts  of  Botetourt  and 
Bedford ;  unsuccessfully,  it  may  t>e  inferred, 
as  this  controversy  for  it  has  been  com- 
menced. If  it  had  been  well  understood 
that  the  concealment  of  the  fraud,  though 
it  might  injure  the  creditors,  could  not 
benefit  the  plaintiffs,  the  creditors,  perhaps, 
would  have  been  more  fortunate. 

In  addition  to  this  objection  to  the  claims 
of  the  plaintiffs,  there  is  another  which  is 
insuperable.  The  two  daughters  arrived 
at  full  age  and  married,  more  than  eight 
years  before  the  filing  of  this  bill.  Owen 
had  been  their  guardian ;  and  at  the  settle- 
ment of  his  accounts  the  husband  of  one, 
and  the  brother  and  agent  of  the  other, 
were  present.  A  claim  waa  then  set  up  to 
the  slaves,  which  Owen  denied.  Ue  then 
claimed  the  property  absolutely:  even  if 
there  bad  been  a  trust  originally,  he  then 
disclaimed  it,  and   held    the   property  ad- 


versely to  the  plaintiffs.     About  eight  years 
elapsed  after  this   settlement,    before 

433  this  suit  waa  commenced.     *Owen,  in 
bis    answer,  relies  on    the   length    of 

lime  as  protecting  hisright  to  the  property. 
And  the  law  is  well  settled,  that  the  quiet 
posseaaion  of  slaves  for  more  than  five 
years  vests  the  legal  right  to  the  property 
in  the  holder. 

The  conduct  of  Owen,  in  this  transaction, 
has  been  marked  with  the  most  heartless 
perfidy  towards  his  confiding  father-in-law 
and  his  children,  and  the  grosaeat  fraud. 
Btit  standing  in  the  position  he  does,  it 
seems  to  me  that  the  law  protects  him. 

I  think  tbe  decree  should  be  reversed, 
and  tbe  bill  dismissed,    but   without  costs. 

8TANARD  and  CABELL,  J.,  concurred. 
Decree  reversed  with  costs;  and  cause  re- 
manded to  the  circuit  superior  court,  with 
direction  to  diamias  the    bill  without  costs. 

434  'Pullen  V.  Mullen  &  Wife. 

December.  IHI.  RIcbmoud. 
(Absent  BnooKl.  J.) 
CanvsjFSiKa  of  Land— MIMaksIn  Qaastlt]'— 5yll  to  Csr- 
rset— Cjmltsjtoa  ol  BDI.— A  boose  and  lot  cnuTeyed 
to  Ura.  U.  and  to  her  offsprlnss:  Mis.  H.  and  ber 
ioBband  conver  the  same  to  a  trnatee  sod  his 
hein.  to  aecare  a  debt;  the  trustee  advertisei  tbe 
laud  to  be  sold  in  pnrsuance  of  tbe  deed,  but 
tblukluetbat  Mrs.  M.  bad  oniy  a  lire  estate,  be 
proclaims  that  only  an  estate  for  ber  life  will  be 
sold,  and  LhaclDCereBt  iisold  toP,  but  tbe  trustee 
conveys  the  whole  fee  simple;  eleht  years  after. 
U.  and  wife  Ue  a  bill  acalnst  P.  to  correct  tbe 
mistake:  and  this  bill  Is  Ukeu  pro  confexso; 
Hsr"i  1,  OB  the  bill  waa  taken  for  coatesaed.  Im- 
material to  enquire  whecber  carol  evldeuce  Is 
admissible  to  prove  the  mistake  of  the  Cmatee  In 
selllua-ODly  aa  estate  for  Urs.  U.'b  life,  and  tben 
conveylnB  the  wbole  fee;  and  S.  the  mistake  is  to 
be  corrected,  by  decreeioc  that  P.  shall  recouvey 
to  Mrs.  M,  tbe  remainder  Id  fee  expectant  on  ber 
own  life. 

In  February  1326,  David  Coyle  conveyed, 
by  a  deed  of  gift,  a  house  and  lot  in  Fred- 
ericksburg "to  Ann  Curtis  for  the  use  and 
benefit  of  her  the  said  Ann  and  ber  off- 
springs forever;"  habendum  "to  tbe  said 
Annand  her  offsprings  forever ;"  Ann  Cur- 
tis married  Ryland  Mullen.  And  then,  by 
deed  dated  the  4th  May  1829,  Mullen  and  wife 
conveyed  the  house  and  lot  to  John  Chew 
and  his  heirs,  upon  trust  to  secure  a  debt  of 
50  dollars  to  James  Wilkins;  providing  that 
if  Mullen  should  make  default  in  paying 
17  dollars  and  ten  cents  with  interest  4c. 
at  the  expiration  of  three  months,  and  the 
sum  of  32  dollars  70  cents  with  interest 
Ac.  at  the  expiration  of  five  months,  front 
the  date  of  the  deed,  then  Chew  the  trustee 
should,  "after  giving  public  notice  of  the 
same,  aellatpublic  sale  for  cash"  the  house 
and  lot,  and  pay,  first  the  expenaea  of  the 
execution  of  the  trust,  then  the  debt  and 
interest  due  to  Wilkina,  and  the  balance.  If 
any.    to   Mullen    and    wife.    Default 

435  having  been  *made,  the  trustee  caused 
public  notice  to  be   given  of  the  sale, 

in  the  manner  usual  in  Frederickabnrg,  by 
aending  round  the  town  a  written  adver- 
tisement of  the  sale  on  the  auctioneer's 
flag,  with  a    bell;  which  advertiaement  re- 
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ferred  to  the  deed  of  trust,  and  stated  that 
the  sale  wonld  be  made  of  the  house  and 
lot  ou  the  premtses,  bj  Chew  the  trustee, 
in  pursuance  thereof.  The  sale  was  made 
on  the  9th  October  1829;  and  John  Pullen 
became  the  purchaser  at  105  dollars  cash, 
which  he  immediatelj  paid;  whereupon  the 
trustee,  on  the  same  day,  conveyed  the 
house  and  lot  to  him  in  fee  simple,  refer- 
ring- to  the  deed  of  Mullen  and  wife  to  him, 
which,  as  before  stated,  was  a  conveyance 
of  the  tee. 

In  November  1837,  Mullen  and  wife  ex- 
hibited a  bill  In  chancery  against  Pulleti 
and  Chew,  in  the  circuit  superior  court 
of  Spotsylvania,  stating-  that  after,  the  ci- 
ecution  of  the  deed  of  trust  of  May  1829, 
one  Clarke  offered  them  350  dollars  for  the 
house  and  lot,  if  a  good  title  to  the  same 
could  be  conveyed;  upon  which  they  con- 
salted  counsel,  who,  upon  examining  the 
deed  from  Coyle  to  the  plaintiff  Ann,  ad- 
vised that,  as  the  property  was  thereby 
conveyed  to  her  and  ber  offsprings,  instead 
of  her  heirs,  a  good  title  could  not  be  made 
without  a  decree  of  a  court  of  chancery. 
That,  on  the  9th  October  1829,  the  debt  se- 
cured by  the  deed  of  trust  being  unpaid, 
the  trustee  Chew  sold  the  lot  at  public 
auction  for  cash ;  but  acting  under  the  im- 
pression that  the  plaintiff  Ann  was  only 
entitled,  by  the  deed  from  Coyle,  to  a  life 
estate  in  the  lot,  he  sold  the  property  for 
her  life  only;  and  being  thus  sold,  it 
duced  only  105  dollars.  That  sum  was 
deed  less  than  the  value  of  the  property  for 
the  life  of  the  plaintiff:  the  lot  was  sold 
without  any  previous  advertisement  in  the 
newspapers;  and  if  any  notice  of  the  sale 
was  given,  it  must  have  been  very  short, 
since  the  debt  became  due  on  the  4th  Octo- 
ber, and  the  sale  was  made  on  the  9th  of 
the    same    month.     That    Pullen    was    the 

purchaser  at  the  trustee's  sale;  and 
436      the    *plain tiffs     had    recently    heard 

with  surpriae.  that  though  he  had 
bought  the  lot  for  the  life  of  the  female 
plaintiff  only,  he  claimed  the  absolute  fee 
simple,  and  contended,  that  it  had  been  so 
conveyed  to  him  by  the  trustee;  upon  which, 
having  caused  an  examination  to  be  made  of 
the  trustee's  deed,  they  found  that  that  deed 
did  in  fact  convey  to  Pullen  the  absolute 
fee,  without  any  restriction  of  the  estate 
to  the  life  of  the  female  plaintiff  according 
to  the  declared  aiid  known  conditions  and 
terms  of  the  sale  actually  made.  That  this 
difference  between  the  subject  sold,  and  the 
subject  conveyed,  by  the  trustee,  arose  from 
his  mistake  or  oversight;  the  trustee,  be- 
ing of  opinion  that  the  female  plaintiff  was 
entitled  only  to  a  life  estate,  inferred  that 
her  deed  to  him  and  his  deed  to  Pullen 
would  convey  no  more  than  she  had  a  right 
to  convey.  That  it  was,  however,  certain, 
that  only  an  estate  for  the  life  of  the  female 
plaintiff  was  sold  to  Pullen ;  the  trustee 
Chew,  and  the  auctioneer  Buck,  both  so 
declared;  and  the  plaintiffs  were  now  ad- 
vised, that  the  deed  of  Cole  gave  the  female 
plaintiff  clear  estate  in  fee  simple,  and  that 
such  a  particular  estate  having  been  sold  by 
the  trustee  for  more  than  enough  to  satisfy 
her  husband's  debt,  the  reversionary  Inter- 
est, in  equity  at  least,  remained  in  her,  and 
she  was  entitled  to  have  the  sale  set  aside. 


or  the  reversion  reconveyed  to  ber.  And 
that  the  plaintiffs,  acting  under  the  advice 
of  their  counsel,  cauaed  a  deed  to  be  pre- 
pared, whereby  Pullen  might  convey  the 
reversion  back  to  them,  which  they  pre- 
sented to  him  for  execution,  but  he  refused 
to  execute  the  same;  he  persisted  in  his 
claim  of  the  absolute  fee  simple.  There- 
fore, Mullen  and  wife  prayed  that  the  sale 
might  be  set  aside  and  annulled,  and  an 
account  taken  of  rents  and  profits  since  the 
sale;  or,  that  Pullen  might  be  decreed  to 
convey  to  the  female  plaintiff  and  her  heirs, 
the  remainder  in  fee  expectant  on  ber  life; 
and  general  relief. 

437  *No  answer  was  filed    in  the  cause, 
and  .the  bill  was   taken   pro  confesso. 

The  depositions  of  Buck  the  auctioneer,  of 
Chew  the  trustee,  and  of  a  Mr.  Caldwell, 
proved  all  the  allegations  of  the  bill  (except 
only,  that  counsel  had  advised  that  Mrs. 
Mullen  had  not  the  fee  simple)  and  es- 
pecially, that  only  an  estate  for  the  life  of 
Mrs.  Mullen  was  sold.  Caldwell  was  of 
opinion,  that  the  fee  simple  would  have 
sold  for  double  the  price  for  which  the  life 
estate  was  sold  to  Pullen. 

The  court  decreed,  that  the  sale  made  by 
the  trustee  to  Pullen  should  be  set  aside; 
and  directed  an  account  of  rents  and  profits 
received  by  Pullen,  and  of  the  permanent 
improvements  put  by  him  on  the  lot  since 
his  purchase.  And  upon  the  coming  in  of 
the  report,  whereby  it  appeared,  that  the 
rents  and  profits  exceeded  the  value  of  the 
permanent  improvements  by  the  sum  of 
110  dollars  95  cents,  the  court  decreed,  that 
upon  Mullen  and  wife  paying  Pullen  53 
dollars  95  cents  (being  the  balance  due  of 
the  purchase  money  >ie  had  paid  in  Octo- 
ber  1829  with  interest  thereon,  after  de- 
ducting the  net  money  he  had  received  for 
rents  and  profits),  Pullen  should  reconvey 
the  house  and  lot  to  Mullen  and  wife ;  and, 
in  case  Mullen  and  wife  should  be  unable 
or  should  fail  to  make  or  tender  such  pay- 
ment, liberty  was  reserved  to  them,  or  to 
PuUen,  to  apply  to  the  court  for  a  sale  of 
the  property,  in  order  that  Pullen  might 
receive  the  balance  due  to  him,  and  Mullen 
and  wife  might  receive  their  property. 

Pullen  asked  of  this  court  an  appeal  from 
the  decree ;  which  was  allowed. 

Patton,  for  the  appellant.  1.  The  suit 
was  prematurely  brought.  The  sale  of  the 
property  for  the  life  of  Mrs.  Mullen  was 
confessedly  made;  and,  as  she  isstill  alive, 
no  injury  is  done  to  any  body  by  Pullen's 
holding  the  eaUte ;  nor  will  it  be  until  after 
her  death,  that  Pullen's  claim  to  the  fee 
simple  will  intercept  the  just  rights 

438  *of  her  heirs.     Suppose  (as  the  court 
below   seems  to  have  supposed)  that 

Coyle's  deed  to  Mrs.  Mullen  and  her  off- 
springs, gave  her  and  them  an  estate  in 
common,  still  she  cannot  complain  of  this 
sale  of  Pullen,  and  her  offsprings  do  not 
complain:  they  are  not  parties  to  the  suit, 
and  the  court  can  give  no  decree  touching 
their  right  or  title.  In  truth,  the  only  bill 
which  she  could  have  filed,  was  a  bill  to 
perpetuate  testimony.  But  2.  if  Mrs. 
Mullen  had  a  right  to  come  into  equity, 
her  relief  should  be  limited  to  the  correc- 
tion of  the  mistake  she  complains  of — the 
conveyance   of   the   fee   simple  to  Pullen, 
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instead  of  aa  estate  for  her  life,  which  was 
■old  to  hint.  Even  ia  case  of  an  executory 
coatract,  where  a  partj  selle  more  than  he 
had  a  right  to  sell,  if  the  purchaser  insists 
on  specific  performance  of  the  contract  sc 
far   as   the  vendor  ia  able    to  execute  it, 

Suity  decrees  it;  Lord  Bldon'a  opinion  in 
ortlock  V,  Boiler.  10  Ve«.  314.  Here, 
Mullen  and  wife  conveyed  a  fee  to  Chew; 
Chew  sold  only  an  estate  for  Mrs.  Mullen'a 
life  to  Pullen ;  but  he  conveyed  him  the  fee 
simple,  and  surely  the  conveyance  passes 
the  estate  for  the  life  of  Mrs.  Mullen. 
Complete  justice  would  have  been  done,  by 
decreeing  that  Pullen  should  release  the 
remainder  tn  fee  expectant  on  Mrs.  Mul- 
len's life.  3.  When  Mullan  and  wife  con- 
veyed to  Chew,  they  thought  they  had  the 
fee.  and  therefore  they  conveyed  the  estate 
to  Chew  and  his  heirs.  The  trustee  did  not 
sell  the  whole  estate ;  he  thought  he  had 
only  an  estate  for  Mrs.  Mullen's  life,  and 
he  directed  the  auctioneer  to  make  procla- 
mation that  an  estate  for  life  only  was  to 
be  sold.  But  he  had  previously  written  or 
printed  an  advertisement,  that  the  "house 
and  lot"  would  be  sold  "in  pursuance  of  a 
deed  of  trust."  Now.  the  advertisement  is 
the  proper  evidence  of  the  terms  of  the 
contract.  I  understand  the  rule  of  law  to 
be  well  established,  that  written  particulars 
of  a  sale  will  not  be  affected  by  parol  dec- 
larations  of   the   auctioneer    made    at    the 

sale.  The  lord  chancellor  said  so,  in 
439      terms,   in  Buclcmaster  "v.    Harrop,  13 

VesB.  471,  473.  In  Higginson  v. 
Clowes,  15  VesB.  516,  and  Jenkinsan  v. 
Pepys  (cited  there,  and  in  Townshend 
V.  Stangroom,  6  Vess.  330),  declarations  of 
the  auctioneer,  merely  explaining  an  am- 
biguity in  the  printed  particulars,  were  re- 
jected. Kich  V.  JackBon,  4  Bro.  C.  C.  514; 
Gunnis  v.  Brhart,  1  H.  Blacks.  389.  Bat 
suppose  the  mistake  proved  in  this  case; 
yet  it  is  clear,  that  the  trustee  Chew  in- 
tended to  sell  and  convey  the  whole  estate 
which  was  conveyed  to  him  by  the  deed  of 
trust,  though  he  thought  it  conveyed  only 
MrB.  Mullen's  life  estate.  His  deed,  there- 
fore, was  written  exactly  as  he  intended  to 
write  it.  The  contract  ia  completely  ex- 
ecuted. Our  question  is,  whether  such  a 
mistake  can  be  corrected  by  bill  in  equity? 
An  executed  contract  cannot  be  varied  by 
parol,  any  more  than  an  executory  one:  the 
rule  is  a  fortiori,  in  the  case  of  the  con- 
tract execated.  In  the  caae  of  a  sale  of 
land,  if  the  contract  is  executed,  It  cannot 
be  rescinded  in  equity,  except  on  the  ground 
of  fraud  distinctly  charged  and  proved. 
Thompson  v.  Jackson,  3  Kand.  504.  The 
mistake  committed  by  the  trustee  was  an 
ignorance  of  law  and  not  of  fact,  as  to  the 
extent  of  his  rights;  and  this  is  certainly 
remediless  in  equity  as  well  as  at  law; 
Brown  v.  Armistead,  6  Rand.  594;  Mayor 
&c.  V.  Judah,  5  Leigh  305.  1  suppose, 
with  the  counsel  for  the  appellees,  that  Mrs. 
Mullen  had  a  fee  simple,  or  ttiat  she  took 
under  the  deed  of  Coyle  a  fee  tail,  which 
the  statute  for  abolishing  entails  converted 
into  a  fee  simple.  But  perhaps  this  is  not 
so  clear;  Co.  Litt.  20  a.  b. 

Moncure,  for  the  appellees.  The  deed 
from  Coyle  to  Ann  Curtis  passed  a  fee  sim- 
ple to  her.     The  deed  gives  the   subject    to 


her  "for  the  use  of  herself  and  her  off- 
springs forever;"  habendum  "to  her  and 
her  oSsprlngB  forever."  The  word  "off- 
springs" is  clearly  a  word  of  limitation, 
not  a  word  of  purchase;  it  is  equivalent  to 
the  word  "issue,"  or  the  words  "heirs  of 
her  body  forever,"  Then,  the  appel- 
lees   are    entitled    to    relief   in    this 

440  "case  on  the  ground  of  mistake;  which 
is  a  well  settled.  If  not  a  well  defined, 

head  of  equitable  relief.  The  whole  fee 
was  conveyed  by  Mullen  and  wife  to  Chew 
the  trustee;  he  sold  only  an  estate  for  her 
life;  but  by  some  mistake,  either  of  law  or 
of  fact,  he  conveyed  not  the  life  estate  he 
had  sold,  but  the  whole  fee,  to  Pullen.  Of 
the  true  state  of  facts,  there  is  no  donbt. 
Parol  evidence  is  admissible  to  prove  mis- 
takes in  written  instruments;  and  "if 
strong  and  irrefragable"  (to  use  lord 
Thurlow's  word  in  Shelburne  v.  Inchiquin, 
1  Bro.  C.  C.  341,)  it  is  sufficient  of  itself 
to  justify  the  court  in  correcting  the  mis- 
take or  setting  aside  the  contract.  In  Baker 
V.  Pain.  1  Vess.  456,  Lord  Hardwicke  said, 
"How  can  a  mistake  in  an  agreement  t>e 
proved  bnt  by  parol  evidence?  It  is  not 
nsed  to  contradict  the  face  of  the  instru- 
ment, but  to  prove  a  mistake  therein." 
The  following  authorities  not  only  estab- 
lish the  general  proposition  that  parol  evi- 
dence is  admissible  and  may  be  sufficient 
in  such  cases,  but  are  also  peculiarly  ap- 
plicable to  the  present  case ;  Gillespie  v. 
Moon,  2  Johns.  Ch.  Kep.  58S;  De  Rcimer 
V.  Cantilllon,  4  Id.  SS;  Thomas  v.  Davis,  1 
Dick.  301.  The  cases  on  this  question  ex- 
hibit some  conflict  and  contrariety,  owing 
to  various  causes:  many  of  those  in  which 
parol  evidence  has  been  excluded,  are  cases 
under  the  statute  of  frauds,  or  for  specific 
performance,  or  where  the  effect  of  admit- 
ting the  evidence  would  t>e  to  contradict 
or  vary  a  written  agreement,  not  to  estab- 
lish an  equity  dehors  the  inatmment.  It  is 
said,  that  the  mistake  in  this  case,  if  any, 
was  a  mistake  of  law  and  not  of  fact.  It 
was  a  mistake  at>out  title,  which  was  com- 
pounded of  law  and  fact.  If  the  mistake 
had  been  in  the  agreement,  it  might  be 
necessary  to  enquire  whether  it  was  a  mis- 
take of  law  or  of  fact ;  but  here,  the  mis- 
take was  not  in  the  agreement,  but  in  the 
deed  which  was  made  to  carry  the  agree- 
ment into  execution.  The  distinction  ia 
established  by  the  best  authority.     In 

441  Hunt  V.  Rousmaniere's  *adm'r,  1 
Peters  13,  it  is  laid  down  as  incon- 
trovertible, that  "where  an  instrument  is 
drawn  and  executed  which  professes  or  is 
intended  to  carry  into  execution  an  agree- 
ment, whether  by  writing  or  by  parol,  pre- 
viously entered  into,  but  which  by  mistake 
of  the  draftsman,  either  aa  to  fact  or  law. 
does  not  fulfil,  or  which  violates,  the  man- 
ifest intention  of  the  parties  to  the  agree- 
ment, equity  will  correct  the  mistake,  ta 
as  to  produce  a  conformity  of  the  instru- 
ment to  the  agreement."  Sec  also  Brown 
&  ux.  V.  Bonner.  8  Leigh  1.  If  the  deed  of 
Chew  to  Pullen  was  a  valid  conveyance  to 
the  extent  of  the  life  estate  of  Mrs,  Mullen 
which  was  sold,  still  the  suit  was  not  pre- 
maturely brought.  Mullen  and  wife  were 
entitled  to  have  the  remainder  in  fee  re- 
leased to  them.     The  mistake  is  the  ground 
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of  the  suit;  and  eo  soon  as  that  was 
mitted,  a  right  accrued  to  them  to  have  it 
corrected.  The  equitable  title  is  in  Mrs. 
Mullen;  the  naked  legal  title  in  PuUen,  to 
nhom  it  was  convejed  bj  mistalie.  The 
bolder  of  the  equity  may  at  once  pursue  the 
legal  title.  Though  not  an  estate  in  pos- 
session, it  is  a  vested  and  valuable  right, 
of  which  the  owner  may  malie  present  use, 
and  of  which  therefore  she  should  not  be 
deprived.  But  here,  the  sale  was  made  by 
a  trustee,  and  under  the  circumstances  was 
absolutely  void.  The  doctrine  of 
emptor  applies  in  full  force  to  a  purchaser 
under  a  deed  of  trust :  he  must  take  care, 
that  the  provisions  of  the  deed  have  been 
strictly  pursued,  and  the  sale  fairly  made. 
Quarles  v.  Lacy,  4  Munf.  251 ;  Lane  v. 
Tidball,  Gilm.  130;  Gay  v.  Hancock.  1 
Rand.  72;  Chowning  v.  Cox,  Id.  306;  Gib- 
son's heirs  v.  Jonea,  S  Leigh  370.  Now, 
1.  this  sale  was  made  on  insufficient  notice. 
The  deed  required  public  notice.  The 
notice  was  not  advertised  in  a  newspaper 
of  Fredericksburg,  but  only  by  se  "  _ 
notice  through  the  town  on  the  day  of  sale ; 
and  the  sale  was  made  within   four 

days  after  the  default  of  payment.  Yet 
442      the    sAle    was   of  real  estate  *and  for 

cash.  The  sale  was  of  the  property 
of  a  wife  to  pay  the  debt  of  her  husband; 
a  circumstance,  which  required  longer  and 
more  public  notice  to  prevent  the  sacrifice, 
which,  as  might  have  been  expected,  re- 
sulted from  the  sale.  2.  The  deed  conveyed 
the  whole  fee  simple,  but  the  trustee  sold 
only  an  estate  for  the  life  of  Mrs.  Mullen. 
If  the  trustee  had  a  ri^ht  to  sell  less  than 
the  fee  simple,  there  might  have  been  some 
semblance  of  propriety  in  selling  the  estate 
for  the  life  of  the  husband  wbo  owed  the 
debt ;  or  he  might  have  rented  out  the 
property  for  three  years,  which  would  have 
discharged  the  debt.  Indeed,  the  sale  of 
the  estate  for  the  wife's  life  was  so  obvi- 
ously improper  and  unjust,  that  it  would 
never  have  been  made  but  for  the  mistake 
of  the  trustee  as  to  the  quantity  of  estate 
conveyed  to  him.  3.  If  the  truatee  sold  the 
estate  as  a  life  estate  of  Mrs.  Mullet),  and 
yet  conveyed,  and  intended  to  convey,  the 
whole  estate  vested  in  him,  whether  the 
absolute  fee  or  the  life  estate,  this  was 
plainly  a  breach  of  trust ;  for  if  there  was 
a  doubt,  it  was  the  duty  of  the  trustee  to 
resort  to  a  court  of  equity  to  clear  it  away. 
The  effect  of  the  breaches  of  trust,  is  to 
avoid  the  sale;  Taylor  v.  King,  6  Munf. 
358;  Denning  v.  Smith.  3  Johns.  Ch.  Rep. 
332;  Gibson's  heirs  v.  Jones  &  ax.,  5 
Leigh  370.  It  is  true,  that  Mullen  and  wife 
offered  to  take  a  release  of  the  remainder 
in  fee;  which,  however.  Pullen,  who  had 
purchased  only  an  estate  for  Mrs.  Mullen's 
life,  refused  to  accede  to.  They  would  have 
preferred  that  to  a  long  and  expensive  liti- 
gation ;  and  PuUen  by  refusing  to  release 
the  remainder,  when  he  knert  he  had  pur- 
chased only  the  life  estate,  was  guilty  of  a 
fraud,  whereby  he  deprived  himself  of  all 
claim  to  favour,  which  might  otherwise 
have  been  extended  to  him  by  a  court  of 
equity,  as  an  innocent  purchaser.  The 
prayer  of  the  bill  is  in  the  alternative — for 
a  cancellation  of  the  sale — or  for  a  release 
of    the   remainder— or   for  general   relief; 
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and,  even  if  there  had  been  no  prayer 

443  for   a  cancellation  *of  the  sale,  the 
court  might  have  decreed  it  under  the 

prayer  for  general  relief.  Bailey  v.  Bur- 
ton, 8  Wend.  339.  By  the  cancellation  of 
the  sale,  Pulten  loses  nothing  but  a  spec- 
ulation; for  in  the  account  which  has  been 
taken,  all  his  payments,  and  all  his  ex- 
penditures, have  been  allowed. 

Patton,  in  reply.  There  was  no  breach 
of  trust.  If  the  trustee  sold  the  absolute 
fee,  he  acted  in  strict  conformity  with  the 
deed  of  trust  which  conveyed  the  fee;  and 
this  is  what  I  say  he  did.  If  he  sold,  and 
intended  to  sell,  an  estate  for  Mrs,  Mullen's 
life,  he  did  so  under  a  belief  that  her  deed 
conveyed  no  more  to  him.  Hon  can  a 
breach  of  trust  be  imputed  to  him?  If  he 
mistook  the  extent  of  the  estate  vested  in 
him,  and  sold  less  than  he  might  have  sold, 
and  paid  the  debt,  what  right  have  Mullen 
and  wife  to  complain,  that  this  misappre- 
hension, resulting  to  their  benefit,  was  a 
breach  of  trust?  The  appellees'  counsel 
complains,  that  it  was  a  breach  of  trust  not 
to  have  sold  the  whole  fee  simple ;  and  then, 
that  It  was  a  breach  of  trust,  to  sell  more 
than  there  was  any  necessity  to  sell  to 
pay  the  debt.  The  life  estate  is  not  alleged 
or  proved  to  have  been  worth  more  than 
Pullen  gave  for  it:  and  it  paid  the  debt, 
and  len  a  surplus  of  30  dollars,  which 
Mullen  and  wife  received  without  objection 
to  the  sale,  and  kept  for  eight  years  with- 
out any  complaint.  There  is,  then,  no 
ground  to  impute  breach  of  trust,  or  abuse 
of  trust,  to  the  trustee.  The  utmost  relief 
to  which  Mullen  and  wife  can  be  entitled, 
is  to  a  conveyance  of  the  remainder  in  fee 
expectant  on  Mrs.  Mullen's  life;  so  as  to 
give  PuUen  that  which  he  really  bought, 
and  no  more.  I  contend,  however,  that  the 
mistake  is  one  which  equity  cannot  relieve. 

PER  CURIAM.  It  is  expressly  charged 
in  the  bill,  that  at  the  sale  made  by  the 
trustee,  he  sold,  and  the  appellant  pur- 
chased, the  life  estate  only  of  the  fe- 

444  male  appellee;  *and  the  appellant,  by 
falling  to  answer  and   permitting  the 

bill  to  be  taken  for  confessed,  has  admitted 
the  truth  of  these  allegations:  such  admis- 
sion dispenses  with  the  enquiry,  whether 
it  would  have  been  competent  to  introduce 
parol  evidence  to  prove  a  mistake  made  in 
the  deed  of  the  trustee,  conveying  the  whole 
estate,  instead  of  an  estate  for  the  life  of 
Mrs.  Mullen.  It  was  not  premature  in  the 
appellees  to  apply  to  a  court  of  equity  to 
correct  thismiatake,  and  to  procure  a  recon- 
veyance from  the  appellant  of  alt  interest 
vested  in  him  by  the  deed  from  the  trustee 
beyond  the  life  estate.'  But  after  the  lapse 
of  time  which  has  intervened  between  the 
sale  and  the  institution  of  this  suit,  during 
which  period  the  appellant  has  held  posses- 
sion, and  made  valuable  improvements, 
without  any  objection  or  complaint  on  the 
part  of  the  appellees  that  the  trustee  had 
proceeded  irregularly  or  transcended  his 
authority,  it  is  now  too  late  to  disturb  the 
sale,  on  account  of  any  such  supposed  ir- 
regularity or  want  of  authority ;  and  the 
court  should  have  done  no  more  than  cor- 
rect the  mistake  by  directing  a  reconvey- 
ance from  the  appellant  to  Mrs.  Mullen,  of 
vested  in  him  by  the  deed  from 
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the  trustee  bejond  her  life  estate,  There- 
forCi  th«  decree  U  eTToneous,  aad  iareveraed 
'  with  costs. 

And  this  court  proceeding  to  pronounce 
aach  decree  aa  the  circuit  superior  court 
ought  to  haveprononticed,  It  ia  decreed  and 
ordered,  that  the  appellant  do,  by  a  proper 
conveyance  duljr  executed  and  acliiiowl- 
edged,  release  and  ccnve;  to  Mrs.  Mullen 
all  intereat  in  the  houae  and  lot  in  the  pro- 
ceedings mentioned,  vested  In  him  by  the 
deed  of  the  trustee,  bejond  the  life  estate 
of  Mrs.  Mullen,  and  also  that  the, said  ap- 
pellant do  pay  unto  the  appellees  their  costs 
by  them  about  their  snit  in  the  circuit  su- 
perior court  expended, 

4AS     *Hair>ton  v.  Des  e.d.  Randolphs. 
December.  IS4I.  ElcbmODd. 
(AbaeDt  Bbooeb.  J.) 

MuTtodW«Hu—DMd-GartMlcatoal  Privy  BuibIm* 
tton*— Cm*  at  Bar.— CertlScate  o(  lattices  of  privj 
exam) nation  of  the  wife  to  a  deed  of  tnuband  aad 
wife,  states,  that  the  wife  apiieared  before  the 
lUBtlces.  and  leparatelr  and  apart  from  her  hns- 
band.  ackaowledsed  that  she  had  villlDBlr  exe- 
cnled  the  deed  od  ber  part,  and  wished  not  to 
retract  It:  the  deed  was  slKne:)  and  sealer]  by  both 
bnaband  and  wife  !□  ITW.  and  the  privy  eiamlna- 
tJonwasbadinlBIO:  Hiu>.  upon  conatructlon  of 
the  statute  of  IBI1  (Incorporated  in  the  statute  of 
conveyances,  l  Rev.  Code.  cb.  W.  1  lit.  that  tbe  cer- 


If  Privy  Esaal. 

nalloB.— Unless  tbe  certidcateoftlie  privy  eiamlna- 
tlon  of  the  wife  sbows  that  all  (be  reqnlrements  of 
the  statute  bave  been  snbBtaotlally  compiled  with, 
the  deed  Is  void  aa  to  her.  And  a  compliance  with 
one  requirement  of  tbe  Btatute.  by  nomeanslmplies 
a  compllauce  with  anotber.  In  sapportoj  this  gen- 
eral proposition,  see  the  principal  case  cited  In  Left- 
wleh  V.  Neal.  T  W,  Va.  t73:  Walaon  v.  Mljbael.  SI  W. 
Va.  B7S;McMulleD  v.  Eaarao,!!  W.  Va.  2U:  LanBblln. 
etc..  Co.  V.  Fceam.  1*  W.  Va.  S31:  Barlletl  v.  Flem- 
ing. S  W.  Va,  1(M:  Laldley  v.  Central  Land  Co..  30  W. 
Va,  BI2.  BIS,  1  8.  E.  Hep.  TW;  Grove  v.  Znmbro.  H 
Oratt,  Bit:  BolUoa  v,  Teel,  TS  Va.  tW:  Hurst  v. 
Leckle,  n  Va.  Ha.  H  S,  E,  Rep.  4M.  Bat  see  Pol- 
lard's Supplement,  cb,  103.  |  SseSa. 

SaaM—Sama— Detective  EiecutloD— Relief  In  Eqnity. 
—The  principal  case  U  cited  In  Wynn  v.  I,outhan, 
M  Va.  (M7.  n  S.  E.  Hep.  B78,  for  tbe  propoeiUon  that 
the  mode  prescribed  by  autute,  wbereby  married 
women  may  part  with  real  estate,  or  any  Interest 
tbereln,  is  specific.  Imperative,  and  indispensable, 
allowing  of  no  deviallon;  and  no  defecUve  execu- 
tion of  a  deed  of  a  feme  covert  can  be  set  up,  cured 
or  affected,  by  a  court  of  eqnlti*:  See  fool-notit  to 
Qrove  v.  Zumbro.  14  QratL  BOI:  Conntz  v.  Qelger,  I 
Call  190. 

CiMDUtlnKulslKd.-Tod  V.Baylor.  4  Leigb  4M.  Is 
disllngulsbed  from  the  principal  case,  because,  as 
the  statute  then  was.  It  was  onnecessary  that  tb 
certificate  shonld  show,  that  tbe  "deed  was  ei 
plained  totbe  wife,"  as  the  Btalate  did  not.  In  termi 

S«nM-SaBe~SaiBe— 5aae  — f>aral  Bvldsac*,  — Au 
as  to  tbe  point  that  parol  evidence  Is  laadmUslble 

to  prove  or  disprove  the  privy  examination  ol 
married  woman,  or  In  any  manner  to  aflect 
certlficaie  of  such  examination,  see  ibe  principal 
case  cited  In  First  NaC  Bank  v,  Paul,  IS  Va.  SOI: 
Hurst  V.  Lecltle.  »r  Va.  B«,  W  S.  E.  Rep.  «H. 

See  the  principal  case  cited  Id  Hockman  v. 
Clanabao.  sr  Va.  Sa.  IS  S.  B,  Rep.  no. 


Uflcate  Is  defective  In  oot  sbewlna  that  tbe  deed 
was  explained  totbe  wife,  or  that  abe  was  In  any 
way  apprised  of  Its  contents  aud  purpose,  and 
therefore  tbe  rigbls  of  tbe  wtfe  did  not  pass  by 
tbe  deed. 

In  ejectment  for  1660  acrea  of  land  in 
Henry,  by  Richard,  William  and  Burwell 
Randolph,  ieasors  of  tbe  plaintiff,  against 
Hairston,  in  the  circuit  superior  court  of 
Henry,  and  thence  transferred  to  that  of 
Halifax,  where  the  cauae  waa  tried,  a  spe- 
cial verdict  waa  found  ahewing  the  follow- 
IK  state  of  facta: 

Mary,  the  wife  of  David  Meade  Randolph, 
aa  on  the  1st  January  1798  aeized  in  a  fee 
'.  a  parcel  of  1660  acres  of  land  in  the 
county  of  Henry,  the  premises  in  the  dec- 
laration mentioned ;  and  David  Meade 
Randolph  and  Mary  his  vrife,  by  deed  of 
bargain  and  aale  x>f, that  date,  in  copsidera- 
tion  of  j£450.  conveyed  the  land  to  George 
Hairston.  Tbe  deed  was  signed  and  sealed 
by  both  the  husband  and  wife;  and  upon 
full  and  due  proof  of  execution  by  the  hus- 
band, was  admitted  to  record  by  the  county 
court  of  Henry,  in  February  17%.  No  privy 
examination  of  the  wife  in  respect  to  tbe 
deed,  or  any  proceeding  of  the  kind,  waa 
had  at  the  time.  But  in  February  1816, 
Mrs.  Randolph,  her  husband  being  then 
Btlil  living,  appeared  before  two  aldermen 
and  justices  of  the  peace  of  the  city 
446  of  Richmond,  *and  then  and  there  ac- 
knowledged the  original  deed ;  and 
they  endorsed  on  the  deed  a  certificate  uf 
the  acknowledgment  in  the  following  words 
—"City  of  Richmond,  to  wit:  We  J.  P. 
and  W.  H.  F.  magistrates  of  the  said  city, 
do  hereby  certify,  that  Mary,  wife  of  the 
within  named  D.  M.  Randolph,  both  of 
them  parties  to  the  deed  within  executed, 
personally  appeared  before  us,  and  sepa- 
rately and  apart  from  her  husband,  and 
acknowledged  that  she  had  willingly  exe- 
cuted the  said  deed  on  her  part,  and  wished 
not  to  retract  it.  Given  under  our  liands 
and  seals  this  20th  February  1816."  And 
this  certificate,  signed  and  sealed  by  the 
justices,  was,  together  with  the  original 
deed  on  which  it  was  endorsed,  delivered 
by  George  Hairston,  the  bargainee,  to  the 
clerk  of  the  county  court  of  Henry,  who 
recorded  the  certificate,  and  made  a  cer- 
tificate of  the  recording  thereof  in  the 
following  words :  '  'Henry  clerk's  office, 
15th  April  1816,  The  above  certificate  pur- 
porting the  relinquishment  of  Mary  Ran- 
dolph, wife  of  D.  M.  Randolph,  of  her 
right  of  dower  Ac.  to  the  land  conveyed 
by  the  within  indenture  to  George  Hair- 
ston, was  exhibited  to  me  in  my  office, 
and  admitted  to  record.  (Signed)  W.  Reed, 
clerk  H.  C."  Immediately  after  theexecu- 
tion  of  the  deed  in  January  1798,  George 
Hairston,  the  bargainee,  took  possession 
of  the  land  thereby  conveyed,  and  thence- 
forth ever  afterwards  continued  to  hold  the 
same,  without  interruption,  till  his  death 
in  1827.  He  devised  the  land  to  Marshall 
Hairaton,  the  ilefendant  in  this  suit.  David 
Meade  Randolph  died  about  five  years,  and 
Mary  Randolph  his  widow  about  three 
years,  before  the  ejectment  was  brought. 
The  lessors  of  the  plaintiff  were  the'  heirs 
at  law  of  Mary  Randolph.  And  tbe  ques- 
tion referred  to  the  court    by    the    special 
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verdict,  wa«.  Whether,  upon  the  facts 
therein  stated,  the  title  of  Mar;  Randolph 
in  the  land  nbich  the  deed  of  January 
1798  purported  to  convey,  passed  thereby  to 
George  Hairaton,  the  bargainee? 

447  'The    circuit    superior    court   held 
that  It  did  not,   and  gave  judgment 

for   the  plaintiff.    To  which  this  court,  on 
the  defendant's  petition,  allowed   a  super- 

Cooke  and  Leigh,  for  plaintiff  in  error. 
The  question  is,  whether  it  sufficiently  ap- 
peared by  the  certificate  of  the  aldermen  of 
Richmond  of  February  1816,  that  Mrs. 
Randolph  then  acknowledged  the  deed  of 
January  1798  to  be  her  deed,  in  such  man- 
ner and  with  such  solemnities  as  the  then 
existing  statute  law  of  Virginia  required  to 
make  the  deed  of  a  feme  covert  binding  on 
her?  The  regularity  of  the  proceeding  must 
be  tested  by  its  conformity  with  the  provi- 
sions of  the  statute  of  1814-'15,  ch.  28,  {  3, 
which  was  the  law  of  the  land  at  the  time. 
But  for  the  purpose  of  understanding  the 
spirit  of  our  legislation  on  the  subject  of 
conveyances  of  real  estate  by  femes  covert, 
it  may  be  well  to  look  back  to  former  stat- 
utes in  pari  materia,  and  especially  to 
compare  the  provisions  of  the  statute  of 
1S]4-'I5  with  those  of  the  statute  of  1785, 
ch.  62,  the  construction  of  which  has 

448  been  the  subject  of  adjudication.*    "It 


*5ee  Ibe  BtaLuteB  of  1BT4.  act  t.  i  Hen.  Stat,  at  Uree, 
p.  311,  noe,  cb,  SI  :  i  Id.  SIB,  1710.  cb,  II,  1  S  ^  Id.  filT. 
1784,  ch.  a,  J  7;  4  Id,  400, 1748,  ch.  1. 1 6.  a:  ft  Id.  410. 

Theprovlalonottheacatuteof  17SS.  cb,  62.  lacor- 
poraced  In  the  statute  revulatluB  couveyauces  of 
ITK.  Ker,  t^ode  of  17M.  ch,  W.ii:  Fleaaants  EdI.  p. 
Il>7.  B,  was  lu  these  words:  "When  hnsbaad  aud 
wife  baTe  sealed  and  delivered  a  wrltlDE  purport- 
ing' to  be  a  conveyauce  of  any  estate  or  luterest.  If 
she  appear  Id  court,  and  belns  examined  privily 
and  apart  from  her  huaband  by  oae  of  the  Judees 
thereof,  shall  declare  to  him  that  she  did  freely 
and  wllliu8ly  seal  aud  deliver  the  said  wrltlug  to 
tw  Iheh  shewn  and  eiplalned  to  her.  aud  wishes  not 
to  retract  It,  aud  shall  before  the  said  court  ac- 
knowledge the  said  wtitlDB,  aealu  sbewD  to  her.  to 
be  her  act;  or  If  before  two  Justices  of  the  peace  of 
that  county  In  wblch  abe  dwelleth  If  her  dwellins 
be  In  the  V.  States  of  America,  who  may  be  empow- 
ered by  commisslou  to  be  Issued  by  theclerk  of  the 
court  wherein  the  deed  ouEtat  to  he  recorded  to  ex- 
amine her  privily  and  take  ber  acknowledement. 
the  wife  belns  examined  privily  and  apart  from  her 
husband  by  those  commissioners,  shall  declare  that 
abe  willingly  signed  and  sealed  tbe  said  writing,  to 
be  then  shevm  aod  explained  Co  her  by  them,  and 
coDsenteth  thatit  may  be  recorded,  and  the  said 
commissioners  shall  return,  with  the  coiomlsslon 
and  Iberennto  annexed,  a  cettlScate  under  Lhelr 
banda  and  seals  of  sucb  privy  eiamlnatlou  by  them 
and  of  such  declaration  made  and  consent  yielded 
by  her:  In  either  case,  the  said  writing,  acknowl- 
edged also  by  the  husbaud  or  proved  by  witnesses 

privy  examination  and  acknowledgment  before  the 
court,  or  together  with  nuch  commission  and  cerllfl- 
cate.  sball  not  only  be  sufficient  to  convey  or  release 
any  right  of  dower  thereby  Intended  to  be  conveyed 
or  released,  but  be  as  effectual  for  every  other  pur- 

The  statute  of  1811-15,  ch.  S8,  |  S.  Sess.  Acta.  p.  7B. 
provided.  "That  It  shall  not  be  necessary  to  obUIn 
acomrolsaion  from  the  clerk  of  the  court  of  the 


D.  Randolphs. 
wilt     be     found, 
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examination  of  the 
in    the    subject,    that 

all  of  them  previous  to  that  of 
449      •1785   only   required  that    the    feme 

covert  should  be  examined  by  the 
court,  or  by  the  justices  under  the  dedimus 
potestatem,  privily  and  apart  from  her 
husband,  and  that  she  should  give  her 
free  consent  to  the  same,  without  requiring 
that  the  deed  should  be  shewn  and  ex- 
plained to  her  by  the  court,  or  by  the  com- 
missioners; her  free  consent  was  all  that 
was  to  be  ascertained,  and  when  ascer- 
tained by  commissioners  was  all  that  they 
were  to  certify.  The  statute  of  1785  was 
the  first  which  requires,  that  in  the  privy 
examination  of  a  feme  covert,  the  deed 
should  be  shewn  and  explained  to  her. 
either  by  one  of  the  judges  of  the  court, 
or  by  the  justices  acting  under  the  dedimus 
potestatem,  and  that  upon  such  privy  ex- 
amination she  should  declare  that  she  freely 
and  willingly  executed  the  deed;  and  when 
made  by  commissioners,  that  they  should 
'certify  such  privy  examination  by  them, 
and  such  declaration  made,  and  consent 
that  it  might  be  recorded,  yielded  by  her, 
and  return  the  certificate  with  the  commis- 
sion and  thereunto  annexed :  the  act  of  ITSS 
contained  directions  to  the  court,  or  the 
commissioners,  how  they  should  make  the 
privy  examination  of  the  feme  covert,  and 


corporation  wherein  a 
aforesaid"  [by  husband  and  wife]  "ougbt 
take  the  acknowledgment  and 
privy  ezamlaatlon  of  any  feme  covert  touching  tbe 
same:  and  tbat  It  shall  be  lawful  for  any  two  jus- 
tices of  the  peace  In  any  county  or  corporation. 
witbin  tbe  XS.  Sutes  or  tbe  territories  cbereot. 
within  which  aucb  feme  covert  may  be,  to  examine 
ber  privily  aud  apart  from  her  husband  respecting 
tbe  said  conveyance,  and  to  take  and  certify  her 
acknowledgment   thereof  to  the  following  effect: 

■ county  lor  corporation]  to  wit:  We  A.  B. 

and  C,  D,  Jnstices  of  the  peace  In  the  county  (or 

corporation]  aforesaid  In  tbe  state  [or  territory  |  of 

do  hereby  certify.  IhalE,  F.  tbe  wife  of  Q.  H,. 

les  to  a  certain  deed  for  the  conveyance  of  real 

ce  u>  J,  K.  bearing  date  on  the day  of 

beretaannexed,  personalty  appeared  before  ua 
ir  county  (or  corporation)  aforeaald.  and,  being 
examined  by  us  privily  aud  apart  from  her  huahand. 
and  having  the  deed  aforesaid  fully  explained  to 
her.  abe  the  said  E.  F.  acknowledged  the  same  to  he 
her  act  aud  deed,  aod  declared  tbat  she  had  wtU- 
lugly  signed,  sealed  and  delivered  the  same,  and 
that  she  wished  not  to  retract  It.  Olven  under  our 
banda  and  seala  Ac'  The  privy  examlaatlOD  and 
acknowledgment  so  taken  and  certlHed  sball  be  ad- 
mitted to  record  In  any  court  wherein  the  deed  Co 
which  It  is  auneied  may  be  recorded,  and  shall  be 
entered  In  the  book  of  records  Immediately  below 
and  following  Che  record  of  the  aald  deed :  and  wbeu 
so  recorded,  shall  be  effectual  Id  law  to  pass  the 
right  of  dower  or  other  Interest  in  real  estate  of 
such  feme  covert.  In  the  same  manner  as  if  such 
privy  exam  laaclon  and  acknowledgment  had  been 
taken  and  Certified  by  virtue  of  a  commission  lasoed 


:e  of  ei 


So  much  ol 

tered  by  that  of  1B11.  and  the  amendmenta  made  by 
tbe  latter  statute,  were  incorporated  at  the  revlsal 
of  ISielntoone  provision,  with  some  trivial  amend, 
meula:  I  Rev.  Code.  ch.  M.  i  19.  p.  8*6.  (.—Note  lu 
Original  Edition, 
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what  thej  should  do  for  the  protection  of 
her  from  the  coercion  of  her  hasband, 
fraud  or  impoaition;  but  it  did  not  pre- 
scribe any  form  of  the  certificate  of  the 
commissioneTB  when  the  privy  examins' 
tion  was  made  bj  them  la  the  country.  The 
alterations  made  bj  the  statute  of  1814 
conaieted  In  the  following  pBrticuUrs: 
1.  It  dispensed  with  the  necessity  of  a  com- 
mission for  making  eiaminatlons  of  femes 
covert  to  deeds  executed  by  husband  and 
wife,  and  authorized  two  justices,  without 
any  such  commission,  to  make  such  privy 
examinations:  the  former  statutes  required 
a  dedimuB   potestatum    in     each    par- 

450  ticular    case;     this     statute    'was    a 
general   dedimas    potestatum    to   all 

justices  of  the  peace  to  make  privy  exam- 
inations in  all  cases.  2.  The*  statute  of 
1814  gave  (what  that  of  178S  did  not  give) 
a  form  of  the  certificate  to  be  made  by  the 
justices  of  their  privy  examination  of  femes 
covert  to  deeds  of  husband  and  wife,  and 
indicated  the  particular  duties  of  the  jus- 
tices only  by  the  form  given  for  their  cer-- 
tificate;  yet  it  required  them  to  certify  the 
feme  covert's  privy  examination  and  ac- 
knowledgment of  the  deed,  not  in  that 
precise  form,  but  to  that  effect.  And  3.  the 
statute  of  1785  was  very  explicit  In  direct- 
ing that  the  deed  should  be  shewn  and 
explained  to  the  feme  covert  at  the  time 
of  her  privy  examination,  and  by  a  judge 
of  the  court,  or  by  the  commissioners,  be- 
fore whom  the  proceeding  was  had:  but  the 
statute  of  1814,  in  the  form  of  the  certifi- 
cate it  prescribed  for  the  justices  acting  in 
the  country,  only  required  that  the  feme 
covert,  "being  examined  by  them  privily 
and  apart  from  her  husband,  and  having 
the  deed  fully  explained  to  her,  should  ac- 
knowledge the  same"  &c.  without  saying 
(at  least,  without  distinctly  saying)  when 
or  by  whom  it  should  be  explained  to  her. 
If  it  was  enough  under  the  statute  of  1785, 
much  more  is  it  enough  under  the  statute 
of  1814,  that  it  should  appear  from  the  cer- 
tificate, that  the  feme  covert  had,  at  the 
time  of  her  examination,  knowledge  of  the 
contents  and  purpose  of  the  deed,  no  mat- 
ter how,  when  or  from  whom,  she  acquired 
that  knowledge,  and,  having  such  knowl- 
edge, gave  her  free  consent  to  the  deed, 
uninfiuenced  by  the  power  of  her  husband. 
The  main  objection  to  the  certificate  of 
the  aldermen  of  Richmond  of  February 
1816,  endorsed  on  the  deed  of  January  1798, 
is,  that  it  does  not  thereby  appear,  that 
Mrs.  Randolph  was  privily  examined  by 
them  and  had  the  deed  fully  explained  to 
her.  It  appears  by  the  certificate,  that  she 
personally  appeared  before  the  aldermen. 
separately  and  apart  from  her  husband, 
and  acknowledged  that  she  had   will- 

451  ingly  executed  the  said  "deed   on   her 
part  (this  very  deed,    namely,    which 

her  husband  and  she  had  executed  to  Hair- 
ston  in  1798)  and  wished  not  to  retract  it. 
She  appeared  "separately  and  apart  from 
her  husband:"  separately  is  tantamount  to 
privity,  for  the  privy  examination  of  a 
feme  covert  does  not  mean .  a  private  or 
secret  one,  but  only  an  examination  in  the 
absence  of  her  husband,  when  she  Is  under 
the  protection  of  the  justices  and  free  from 
his  control.     She  "acknowledged,    that  she 


had  willingly  executed  the  said  deed;"  that 
is,  she  acknowledged  in  1816,  that  she  had, 
eighteen  years  before,  willingly  executed 
this  deed  to  Hairston;  she  could  not  have 
made  such  an  acknowledgment,  unless  she 
remembered  the  transaction,  or  ha'd  recently 
read  the  deed,  or  it  had  been  otherwise 
explained  to  her;  unless,  in  short,  she  was 
acquainted  with  the  contents  and  purpose  of 
the  deed.  She  acknowledged  that  she  had 
executed  the  deed  "on  her  part;"  shewing, 
that  she  knew  it  was  a  deed  of  her  hus- 
band and  herself;  which  she  could  not  have 
known  without  having  seen  and  understood 
the  instrument.  She  acknowledged,  that 
"she  wished  not  to  retract"  the  deed  ;  bow 
could  she  have  had  any  wish  on  the  subject, 
without  knowing  what  the  deed  was?  There 
is  not  the  least  reason  to  doubt  the  fairness 
of  the  transaction.  The  certificate  leaves 
no  doubt,  that  Mrs.  Randolph  in  fact  knew 
what  she  was  doing,  and,  with  full  knowl- 
edge of  the  deed,  gave  her  free  consent  to 
it.  If  the  court  should  be  of  this  opinion, 
and  should  yet  think  that  these  are  in- 
ferences of  fact  from  the  certificate,  and 
inferences  which  may  be  confirmed  or  re- 
futed by  proof  of  the  degrees  of  Mrs.  Ran- 
dolph's intelligence  or  Ignorance,  or  other 
circumstances,  and  that  therefore  these 
inferences  ought  to  bare  been  found  by  the 
jury ;  this  will  only  shew,  that  the  special 
verdict  is  imperfect,  and  that  a  venire  de 
novo  ought  to  be  directed. 

The  case  of  Harvey  4  wife  v.  Borden,  2 
Wash.      156,      arose      under     the      statute 

of  I74S,  ch.  1,  1 6,  which  required 
452      *that  the  commission  for  making  the 

privy  examination  of  a  feme  covert 
to  a  deed  of  husband  and  wife  should  be 
directed  to  two  or  more  commissioners, 
being  justices  of  the  peace;  and  in  that 
case,  it  did  not  appear  from  the  commis- 
sion, or  from  the  certificate  to  the  commis- 
sioners who  made  the  privy  examination  of 
the  feme  covert,  or  from  any  part  of  the 
record,  that  the  commissioners  were  justices 
of  the  peace:  and  this  court  held,  that 
though  such  commissioners  should  in  fact 
be  justices  of  the  peace,  yet  it  was  not 
necessary,  that  it  should  be  stated  in  the 
commission,  or  in  their  certificate  of  the 
execution  thereof,  that  they  were  justices; 
and  moreover,  that,  in  the  absence  of 
proof  to  the  contrary,  the  court  ought  to 
presume  that  they  were  justices.  So,  in 
Ware  v.  Carey,  2  Call  263,  the  commission 
for   the    privy    examination    of    the    feme 

covert,  was  directed  "t? gentlemen," 

and  was  executed  by  two  persona  who  did 
not  state,  in  their  certificate,  that  they 
were  justices  of  the  peace,  nor  did  it  appear 
by  the  record  that  they  were  so;  but  the 
certificate  of  the  execution  of  the  commis- 
sion being  returned  to  the  county  court  and 
recorded,  it  was  held,  that  it  sufficiently 
appeared,  that  the  feme  covert  had  duly 
executed  and  acknowledged  the  deed.  In 
those  cases,  the  objections  to  the  proceeding 
affected  the  very  competency  of  the  com- 
missioners to  the  care  of  whom  the  law 
confided  the  rights  of  the  feme  covert ;  and 
though  their  competency  did  nowise  ap- 
pear, the  court  held  that  the  deeds  were 
well  executed  and  duly  acknowledged.  The 
cases   of   Langhome    v.  Hobson,    4  Leigh 
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224,  and  Tod  v.  Baylor,  Id.  498,  arose 
under  the  statute  of  1792.  In  the  first  of 
them,  the  commission  for  the  priv;  ezami- 
nation  of  the  ferae  covert  did  not  require 
the  -justices  to  shen  and  explain  the  deed 
to  her,  as  the  statute  required  thej  should ; 
but  the  certificate  of  the  execution  of  the 
commission  stated,  that  she  was  examined 
privily  and  apart  from  her  husband, 

453  and  that  she  acknonledKcd  the  *deed, 
and    declared    that    she  did  so  freely 

and  voluntarily  Ac.  "the  commissioners 
having  read  the  deed  to  her,"  without  stat- 
inR  that  they  had  shewn  and  explained  it 
to  her:  and  this  certificate  was  held  suffi- 
cient evidence  of  a  %oo&.  execution  of  the 
deed  by  the  feme  covert.  In  Tod  v.  Bay- 
lor, the  commission  did  not  direct  the  jus- 
tices to  shew  and  explain  the  deed  to  the 
feme  covert,  not  did  they  certify  that  they 
had  shewn  and  explained  it  to  her ;  but  they 
certified,  that  she  made  her  acknowledg- 
ment to  them  of  the  conveyance  of  the  land 
{mentioning  the  quantity)  contained  in  the 
deed,  freely  and  voluntarily  Ac.  Carr,  J., 
held,  thst  the  due  execution  of  the  deed 
by  the  feme  covert  sufficiently  appeared  by 
the  certificate,  1.  because  though  the 
Atatute  required  that  the  deed  should  be 
shewn  and  explained  to  her  by  the  com- 
missioners, it  did  not  require  that  they 
should  certify  that  they  had  done  so;  and 
2.  because  it  appeared  by  the  certilicste, 
that  she  knew  the  contents  and  purpose  of 
the  deed,  for  she  acknowledged  the  convey- 
ance of  the  very  quantity  of  land  thereby 
conveyed.  Tucker,  P.,  concurred  in,  the 
same  result,  but  only  because  the  certificate 
shewed  that  the  feme  covert  acknowledged 
the  conveyance  of  the  very  land  contained 
in  the  deed;  and  so,  her  knowledge  of  the 
nature  of  the  act  she  was  doing  appeared 
from  the  certificate.  But,  certainly,  her 
knowledge  of  the  deed  was  only  an  inference 
from  the  facts  stated  in  the  certificate. 
These  cases  shew,  that  wherever  a  feme 
covert  has  given  her  free  consent  to  a  deed, 
in  which  she  has  joined  with  her  husband, 
with  knowledge  of  the  deed,  however  ac- 
quired, and  whether  manifested  directly  or 
circumstantially  by  the  certificate  of  her 
privy  examination,  the  statutes,  the  com- 
mission for  taking  the  privy  examination, 
and  the  ccrtiiicate  of  the  execution  thereof, 
have  all  been  liberally  construed  to  support 
the    conveyance,  not  strictly,  to  invalidate 

All  the  statutes  on  this  subject,  from  the 
earliest  to  the  latest,  have  been  mainly 

454  intended,     to    provide,     at     *ouce,    a 
method     by    which    married    women 

should  be  enabled  to  convey  their  interests 
in  real  estate,  and,  at  the  same  time,  to 
secure  to  them  the  deliberate  exercise  of 
their  own  free  will  in  making  such  aliena- 
tions.. If  it  appear  from  the  certificate  of 
the  wife's  privy  examination  to  a  deed  of 
husband  and  wife,  that  she  gave  her  free 
consent  thereto,  uninfluenced  by  the  power 
of  her  husband,  and  (in  the  language  of 
the  president  of  this  court  in  Tod  v.  Bay- 
lor) with  knowledge  of  the  nature  of  the  act 
she  was  doing;  that  has  t>een  always  held 
sufficient  under  the  former  statutes.  It  is 
submitted,  that  it  results  by  inevitable  in- 
ference  from  the  certificate  of  the    privy 


examination  In  this  case,  that  Mrs.  Ran- 
dolph voluntarily  joined  lier  husband  in  the 
execution  of  the  deed,  and  knew  Its  con- 
tents and  purpose  at  the  time  of  her 
acknowledgment  of  it;  and  that  this  certifi- 
cate would  have  been  sufficient  under  any 
of  the  statutes  previous  to  that  of  1814,  and 
is  equally  sufficient  under  that  statute. 

Howard  and  Robinson,  for  the  defendants 
in  error.  "At  the  common  law,  a  feme 
covert  could  make  no  deed.  By  statute,  she 
can  make  a  valid  deed,  if  It  be  executed 
under  those  forms  and  with  those  solemni- 
ties required  by  law ;  but  if  any  of  these 
be  omitted  or  mistaken,  the  deed  is  void;" 
per  Carr,  J,,  in  Currie  v.  Page,  2  Leigh 
620.  Has  this  deed  been  executed  by  Mrs. 
Randolph  under  those  forms  and  with  those 
solemnities  required  by  the  statute  of  18147 
or  has  any  of  those  forms  and  solemnities 
been  omitted  or  mistaken?  A  mere  com- 
parison of  the  certificate  of  the  aldermen  of 
Richmond  of  February  1816  with  the  provi- 
sions of  the  statute  of  1814  were  enough  to 
shew,  that  the  certificate  does  not  shew  a 
compliance  with  the  requisitions  of  the 
statute.  Indeed,  if  the  court  shall  go  .the 
length  of  holding  this  certificate  good,  it 
may  as  well  say  at  once,  that  an  acknowl- 
edgment of  a   deed   by   a   feme  covert,    in 

exactly  the  same  terms  as  an  acknowl- 
455      edgment  by  a  person  sni  "juris,    will 

be  valid  and  binding.  Passing  by 
the  omissions  in  the  certificate  to  state, 
that  Mrs.  Randolph  appeared  before  the 
magistrates  of  Richmond  in  their  corpora- 
tion,  and  that  she,  at  the  time  of  her  ap- 
pearance before  them,  acknowledged  the 
deed  as  her  act  and  deed;  the  certificate  is 
plainly  and  materially  defective  in  not 
stating  that  she  was  examined  privily  and 
apart  from  her  husband  (or  privily  ex- 
amined at  all}  and  that  she  had  the  deed 
fully  explained  to  her.  These  substantial 
requisites  of  the  statute  could  not  be  com- 
plied with  by  shewing  that  she  knew  what 
land  the  deed  conveyed  and  to  whom ; 
though,  by  the  way,  the  certificate  shews 
neither.  The  object  of  the  privy  exami- 
nation is  something  more :  the  statute 
constitutes  the  justices  the  advisers  and 
protectors  of  the  feme  covert,  and  makes 
it  their  duty  to  inform  her  of  her  rights, 
and  of  the  consequences  of  her  joining  or 
omitting  to  join  her  husband  in  the  deed. 
If  Mrs.  Randolph  had  been  Informed,  that 
notwithstanding  her  husband's  deed,  she, 
or  her  children  after  her  death,  would  be 
entitled  absolutely  to  the  property,  her 
conduct  might  have  t>een  very  different 
from  what  it  was  without  such  informa- 
tion. A  deed  conveying  land  of  her  own 
inheritance,  might  in  ignorance  of  her 
rights,  and  of  the  consequences,  have  been 
executed  by  her  for  a  trivial  consideration, 
or  none  at  all;  but  when  she  was  well 
informed,  she  might  have  altogether  re- 
fused to  execute  or  acknowledge  it.  Now, 
we  cannot  collect  from  this  certificate,  that 
any  such  Information  was  communicated 
to  or  possessed  by  her.  Every  thing  in  the 
certificate  may  be  perfectly  true,  and  yet 
she  may  have  executed  the  deed  with  no 
other  knowledge  but  that  which  she  derived 
from  her  husband;  for  nothing  appears 
except  that  sbe  made  the  acknowledgment 
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separatclj  and  apart  from  him.  Her  hus- 
band mig-ht  not  have  been  present,  and  yet 
she  may  have  only  been  asked,  whether  she 
acknowledged  that  she  had  wilttng-ly  eze- 

cnted  the  deed  and  wished  not  tc 
456  retract  *it,  and  have  given  an  afBrmS' 
live  answer  to  that  question.  For 
anght  that  appears,  she  was  not  a^ed, 
whether  or  no  she  was  apprised  of  the 
contents  and  purpose  of  the  deed.  " 
been  strennouslj  argned,  that  she  must  have 
known  every  thing  which  it  behooved  the 
commissioners  to  inform  her  of— the 
tents,  the  nature,  the  effect,  of  the  deed. 
Suppose  it  possible,  or  probable,  or  indeed 
that  it  was  proved,  that  she  in  fact  had 
such  knowledge;  still,  it  does  not  appeal 
from  this  certiticate,  of  what  is  called  her 
privy  examination,  that  she  had ;  unless  hei 
mere  acknowledgment,  that  she  had  will, 
ingly  executed  the  deed,  and  that  she  wished 
not  to  retract  it,  is  sufficient  evidence  of 
her  knowledge.  Such  an  inference  ii 
in  itself  necessary,  or  even  fair.  It  is  the 
inference  which  the  law  would  draw  from 
the  mere  acknowledgment  of  the  execution 
of  a  deed  by  a  person  sui  juris,  but  which, 
in  the  case  of  a  married  woman's  acknowl- 
edgment of  a  deed,  the  law  repels.  The 
certitica.te  of  privy  examination,  and  that 
duly  recorded,  is  the  only  evidence  of  hi 
execution  of  the  deed,  which  the  law  ri 
Bpects.  It  has  no  consideration  of  the 
personal  character  of  the  feme  covert ;  and 
pays  no  regard  to  her  intelligence,  pru- 
dence or  discretion,  or,  on  the  other  hand, 
to  her  ignorance  or  thoughtlessness:  it  re- 
gards all  married  women,  without  discrim- 
ination, as  sub  potestate  viri,  extends  its 
guardian  care  to  all  alike,  and  requires  the 
same  solemnities  in  every  case. 

As  to  the  former  statutes  on  the  subject, 
little  light  can  be  thrown  on  our  question 
by  adverting  to  any  of  them  but  the  statute 
of  1792,  which  immediately  preceded  that  of 
1814,  under  which  this  proceeding  was  had. 
The  act  of  1792  required,  that  in  making 
the  privy  examination  of  a  wife  to  a  deed 
of  husband  and  wife,  the  deed  should  be 
shewn  and  explained  to  her,  at  the  time, 
by  the  commissioners ;  yet  it  did  not  re- 
quire, that  the  commissioners  should  certify 
that  they  had  sheirn  and  explained  the  deed 

to  her;  as  was  expressly  held  by 
457      'Carr,  J.,  in  Tod  v,    Baylor.     But  it 

cannot  be  doubted,  that  the  statute  of 
1814  expressly  requires,  that  the  justices 
shall  certify,  in  substance,  th^t  the  feme 
covert  had  the  deed  fully  explained  to  her. 
By  the  statute  of  1814,  then,  the  certificate 
in  this  case  is  naught.  It  is  useless  to  en- 
quire, whether  or  no  ifmight  have  been 
held  good,  if  the  proceeding  had  been  had 
under  the  statute  of  1792?  though,  if  it 
were  necessary,  it  might  be  maintained, 
that  the  certificate  contained  no  evidence 
of  a  compliance  with  the  requisitions  of 
the  statute  of  1792. 

There  are  statutory  provisions  in  Penn- 
sylvania and  in   Maryland,*   made   for    the 

The  provisions  or  tlie  sutale  of  Pennsylcania  are 
quoted  iu  tbecaae  of  WatsoQ's  lessee  v.  Bailey  &  al.. 
1  Binney  4T0,  A  deed  of  basbaud  and  wife  Is  Co  be 
executed  by  tbe  buBbabd  and  the  wife;  aod.  after 
sach  eiecutloD.  they  are  to  appear  before  one  of 


same  purpose,  and  substantially  to  the  same 
effect;  and  these  have  been  the  subject  of 
frequent  adjudications  in  the  courts  of 
those  states;  and  it  has  been  settled,  that 
the  certificate  of  the  privy  examination  of 
a  feme  covert,  must  shew  a  compliance 
with  the  requisitions  of  the  law  in 
458  all  particulars.  *See  the  cases  upon 
the  Pennsylvania  statute;  Watson's 
leasee  v.  Bailey  A  al.,  1  Binney  470;  Evans 
V.  The  Commonwealth,  4  Serg.  &  Hawle 
272;  Watson  v.  Mercer  &  al.,  6  Id.  49; 
Fowler  v.  M'Clurg  &  al.,  Id.  143;  Jourdan 
V.  Jourdan,  9  Id.  268;  Steele  v.  Thompson, 
14  Id.  84,92;  Jamison  v.  Jamison,  3  Whart. 
457 ;  Cases  upon  the  Maryland  statute, 
Webster'),  lessee  v.  Hall,  2  Har.  &  M'Hen. 
19;  Jacob's  lessee  v.  Kraner,  1  Har.  & 
Johns.  291;  Peddicourt  v.  Rigges,  Id.  29J; 
Hawkins  V.  Burress,  Id.  513 ;  Corporation 
Ac.  V.  Hammond,  Id.  580;  Heath  v.  £den. 
Id.  7S1. 

The  registry  of  the  certificate,  in  our 
case,  was  irregular.  The  statute  of  181+ 
requires,  that  the  certificate  of  tbe  privy 
examination  of  a  feme  covert  to  a  deed  of 
husband  and  wife,  shall  be  entered  in  the 
t>ook  of  records  immediately  below  and  fol- 
lowing the  record  of  the  deed.  But,  in  this 
instance,  the  record  of  the  certificate  was 
detached  from  the  record  of  the  deed. 

Licigh,  in  reply.  The  statute  of  Penn- 
.'Ivania  is  like  our  statute  of  1792:  the 
Pennsylvania  statute  requires  that  the 
judge  or  justice,  In  taking  the  privy  exam- 
ion  and  acknowledgment  of  a  feme 
rt,  shall  read  or  otherwise  make  known 
the  full  contents  of  the  deed  to  her;  and 
statute  of  1792,  that  the  deed  should  be 
prn  and  explained  to  her  by  thejustices; 
:her  statute  requiring,  in  terms,  that 
tbe  certificate  of  the  privy  examination  and 
acknowledgment  should  shew  upon  its  face 
that  the  wife  was  informed  of  the  contents 
and  purpose  of  the  deed.  It  is  obvious, 
that  the  decisions  of  this  court  upon  our 
statute,  are  contrary  to  the  decisions  of  the 
courts  of  Pennsylvania  upon  their  law: 
these,  therefore,   are  of  no  authority  here. 


:  iDdsea  ot  tbe  Bupremc  court,  or  before  any 
:i.1ce  of  tbe  court  of  common  pleas  of  the  county 
ithere  the  lands  lie.  and  acknowledge  Ibe  deed. 
which  Jndae  or  Jnstice  sball  take  auCb  acknowledK- 
"In  doing  irhereof.  be  sball  eiamlne  the 
rparately  and  apart  from  her  buslund.  and 
shall  read  or  otherwise  make  known  tbe  full  con- 
eniaofanch  deed  or  conveyance  to  the  said  wife: 
ind  If,  apoD  such  separate  eiamlnatlon.  she  shall 
leclare  Ihat  she  did  voluntarily  and  of  her  free  will 
and  accord,  seal  and  as  beract  and  deed  deliver 
ala  deed  or  conveyance,  without  any  coercion 
impalsloa  of  her  hDBband.  everTsucti  deed  or 
iball  Ik.  and  the  same  Is  hereby  de- 
clared to  be.  eood  and  valid  In  law.  to  all  Intents 
nd  purposes,  as  If  the  said  irlfe  bad  been  sole  and 
ot  covert  at  the  time  of  sucbseallag  and  delivery." 
Tbe  provisions  of  tbe  statute  of  Maryland,  as  to 
lis  particular,  may  be  seen  In  Websieris  lessee  v. 
:all.  a  Har.  «  M'Hen.  1B.  They  require  "Ibat  tbe 
fine  shall  be  prlHIy  examined  odi  of  tbe  hearing 
f  bet  husbaud,  n-betber  she  doth  make  her 
acknowledgrment  ot  the  same,  wllllnely  and  freely. 
fthoDt  belnr  Induced  thereto  by  fears  or 
tbreals  of,  or  111  usaice  from,  ber  Bosband.  or  fear 
his  displeasure"  Ac.- Note  In  Orl(rlnal  Edition. 
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In  1826,  after  the  judgment  in  Watson  v. 
Mercer  &  al.  in  the  supreme  court  of  Penn- 
ajlvania,  the  legislature  of  that  state  paaaed 
an  act  caring  any  informality  or  omission 
in  setting  forth  the  particulars  of  the  ac- 
knowledgments of  femes  covert  in  the  cer- 
tificates thereof ;  though  this  provision 

459  "was  confined  to  cases    occurring   be- 
fore   tbe    let    September    1826.       See 

Watson  A  al.  v.  Mercer,  8  Peters  88.  The 
Maryland  cases  that  have  been  cited  are 
yet  more  clearly  irreconcilable  with  the 
adjudications  of  this  court.  As  to  the  ob- 
jection to  the  registry  of  the  certificate  of 
privy  examination  in  the  case  at  bar,  it 
does  not  affect  the  merits:  for.  if  this  court 
shall  affirm  the  judgment  of  the  circuit 
superior  court,  on  the  singl-^  ground,  that 
the  registry  of  the  certificate  of  the  privy 
examination  was  not  entered  immediately 
below  and  following  the  deed,  a  new  reg- 
istry of  the  deed,  and  of  the  certificate 
immediately  subjoined,  may  even  now  be 
made,  and  that  will  perfect  Hairston's  title, 
which  will  prevail  in  a  new  ejectment. 

ALLEN,  J.  Thedirectionsof  the  statute 
of  1814  (incorporated  in  the  general  statute 
of  conveyances  at  the  revisal  of  1819) 
touching  the  acknowledgment  of  deeds  by 
femes  covert,  are  plain  and  explicit.  The 
certificate  of  the  justices  must  shew,  that 
the  feme  personally  appeared  before  them: 
that  she  was  examined  privily  and  apart 
from  her  husband,  and  having  the  deed 
fully  explained  to  her,  she  acknowledged  it 
to  be  her  act  and  deed,  and  declared  she 
had  willingly  signed,  sealed  and  delivered 
the  same,  and  that  she  wished  not  to  re- 
tract it.  It  is  conceded,  that  though  the 
form  of  the  certificate  is  given,  if  it  is  to 
the  same  effect,  though  not  in  the  same 
words,  it  is  sufficient.  But  the  certificate 
must  shew,  that  every  thing  was  done, 
which  is  required  by  the  law  to  be  done. 
In  the  language  of  President  Tucker  in 
Tod  V.  Baylor,  "Though  we  do  not  require 
the  certificate  to  be  in  the  express  language 
of  the  law,  neither  do  we  dispense  with  any 
part  of  the  law.  We  only  consider  the  lan- 
guage used,  as  if  it  was  the  very  language 
of  the  law.'*  The  certificate,  in  the  case 
under  consideration,  varies  from  the  form 
prescribed,  in  several  respects;  but  enough 
appears      upon      its      face,     to    shew 

460  *that  the  law  was  substantially  rom- 
plied  with    except   in   one  particular : 

the  justices  do  not  certify  that  the  deed  was 
fully  explained  to  the  feme,  nor  is  there 
any  thing  in  the  certificate  from  which,  in 
my  opinion,  weareauthorized toinfer,  that 
at  the  time  of  the  acknowledgment  of  the 
deed  she  had  knowledge  of  its  contents. 
It  has  been  argued  with  much  ingenuity, 
that,  as  it  appears  from  the  certificate,  that 
she  acknowledged  she  had  willingly  exe- 
cuted said  deed  on  her  part,  that  implies  a 
consent,  and  that  she  could  not  consent  to 
tliat  of  which  she  was  ignorant.  The  argu- 
ment strikes  me  as  more  specious  than 
aound.  We  can  easily  imagine  that  a  wife 
might  be  readily  brought  to  yield  her  con- 
sent to  an  act  of  this  kind  desired  by  her 
husband,  though  ignorant  of  its  character. 
But  with  the  plain  requisitions  of  the  stat- 
ute before  us,  such  speculations  are  unnec- 
essary.    At    common    law,    she    could    not 
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and  its  terms  must  be  substantially  i 
plied  with.  By  it,  the  certificate  must  in 
some  form  shew,  not  only  that  she  ac- 
knowledged the  conveyance,  and  that  she 
willingly  signed,  seajed  and  delivered  the 
same,  and  wished  not  to  retract  it,  but  that 
it  was  explained  to  her.  The  explanation 
is  to  be  made,  that  she  may  have  knowledge 
of  the  contents;  but  if  the  acknowledgment 
implies  consent,  and  consent  implies  knowl- 
edge,  then  the  simple  acknowledgment 
would  have  been  sufficient,  and  the  other 
requirements  would  be  superrogatory.  The 
case  of  Tod  v.  Baylor  was  relied  on  an  an 
authority  in  favour  of  this  certificate.  It 
arose  under  the  act  of  1792.  That  act  pro- 
vided, that  the  wife  being  examined  privily 
and  apart  from  her  husband  by  the  com- 
missioners, should  declare,  that  she  will- 
ingly signed  and  sealed  the  said  writing, 
to  be  then  shewn  and  explained  to  her  by 
them,  and  consents  to  its  being  recorded; 
and  that  the  commissioner  should  re- 
461  turn  a  certificate  of  such  "privy  ex- 
amination, and  of  such  declaration 
made  and  consent  yielded.-  That  statute  did 
not,  in  terras,  require  that  it  should  appear 
in  the  certificate,  that  the^deed  was  ex- 
plained to  her.  And  upon  this  construction 
of  the  law.  Judge  Carr  based  his  opinion; 
"It  is  clear,''  he  says,  "the  commissioners 
arediiected  to  shew  and  explain  the  deed  to 
her,  on  her  privy  examination;  but  this 
need  not  be  certified;  for  the  law  expressly 
limits  the  certificate  to  the  privy  examina- 
tinn,  the  declaration,  and  the  consent." 
Judge  Cabell  gave  no  Opinion,  nor  did 
Judge  Brooke  as  to  this  point.  Tucker,  P., 
in  reviewing  the  statute,  seems  to  concur 
with  Judge  Carr  as  to  what  must  appear  en 
the  certificate.  The  words  "to  be  then 
shewn  and  explained  to  her,"  he  remarks, 
'  'stand  out,  as  it  were,  from  the  rest  of 
the  clause,  and  seem  merely  directory."  In 
another  part  of  his  opinion,  he  states  that 
her  knowledge  of  the  nature  of  the  net  done, 
should  appear  from  the  certificate;  and 
then  proceeds  to  argue  that  the  certificate 
there,  did  shew  her  knowledge  of  the  na- 
ture of  the  act  done.  It  appeared  from  the 
certificate,  that  she  acknowledged  the  con- 
veyance oJF  the  land  contained  in  the  deed  ; 
and  how,  he  asks,  could  the  commissioners 
certify  that  fact,  unless  she  knew  that  that 
deed  did  convey  that  land?  It  was  by  refer- 
ence to  the  land,  the  precise  quantity,  to 
the  fact  that  that  deed  conveyed  that  quan- 
tity, that  the  wife's  knowledge  of  the  na- 
ture of  the  act  done  appeared  on  the  face  of 
the  certificate.  Take  the  case  either  way, 
it  is  no  authority  for  the  proposition  now 
contended  for.  Either  the  act  of  1792  did 
not  require  the  fact  to  appear,  as  Judge 
Carr  held,  and  therefore  the  certificate  was 
sufficient;  or  if  it  did  require  that  her 
knowledge  of  the  act  done  should  appear, 
as  may  be  implied  from  one  part  of  the 
president's  opinion,  the  certificate  shewed 
such  knowledge.  But  he  did  nof  maintain, 
that  such  knowledge  of  the  nature  of  the 
act  done  would  have  appeared,  if  the  com- 
missioners had  merely  certified  that 
463      the    deed   was  acknowledged  "before 
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them.  In  that  caae,  they  -  did  certify 
her  ackDowledgment  of  the  convejance, 
that  it  nas  done  freely  and  voluntarily, 
without  the  thrcatB  or  perauasions  of  her 
husband,  and  that  she  was  willing  thi 
■hould  be  recorded ;  yet  it  was  not  upon  any 
of  these  expressions  the  judge  predicated 
her  ICDOirledge  of  the*  act  done:  the  certifi- 
cate went  further,  it  certified  her  acknonl- 
edgment  of  the  conveyance  of  the  very  lan<: 
contained  in  the  deed,  and  from  this  hei 
knowledge  appeared  on  the  face  of  the 
certificate.  The  statute  of  1814  requires, 
terms,  that  the  certificate  shall  shew,  that 
the  deed  was  explained  to  her.  But  here, 
nothing  but  a  simple  acknowledgment  of 
the  deed  appears.  The  case  of  Tod  v.  Bay- 
lor, considered  under  another  aspect,  is  au- 
thority in  support  of  the  view  I  take  of  our 
existing  taw.  The  statute  of  1792  provided 
that  where  husband  and  wife  had  sealed 
and  delivered  a  writing,  —and  the  wife  ap- 
peared in  court,  and  on  her  privy  examina- 
tion, she  should  acknowledge  she  had  sealed 
and  delivered  &c.  but  if  she  should  appear 
before  commissioners,  then  she  should  de 
dare  she  had  willingly  signed  and  sealec 
said  writing.  At  common  law,  the  sealing 
and  delivery  are  the  essence  of  the 
tiou,  and  con^itute  the  deed.  The  statute 
in  the  commencing  clause  ao  trt 
''where  haaband  and  wife  have  sealed  and 
delivered  a  writing,"  and  makes  the 
knowledgment  of  aealing  and  delivery, 
made  in  court,  sufficient.  But  when 
comes  to  provide  for  an  acknowledgment 
before  commtssioners,  another  ten 
inserted  ;  she  was  to  declare  she  had 
and  sealed.  In  Tod  v.  Baylor,  one  of  the 
deeds  was  not  signed,  and  Judgeii  Brooke 
and  Tucker  held  that  signing  could  not  be 
dispensed  with,  against  the  express  lan- 
guage of  the  statute;  and  Judge  Carr, 
though  he  doubted  on  this  point,  yielded 
to  the  opinion  of  his  brethren.  So,  in  this 
case,  the  certificate  must  in  effect  shew  that 
the  deed  was  explained;  acknowledgment 
alone  was  not  considered  by  the  leg' 
463  ialature  "as  shewing  this,  or  they 
would  not  have  required  it  in  addition 
the  acknowledgment;  nor,  in  Tod  v,  Baylor, 
was  it  held  to  amount  to  knowledge  of  the 
nature  of  the  act  done.  How,  then,  (in  the 
language  of  the  judges  in  that  case,  when 
treating  of  the  signing,)  can  we  dispense 
with  the  express  language  of  the  statute? 
There  is  good  reason  for  requiring  a  sub- 
stantial compliance  with  all  the  requisitions 
of  the  statute.  The  statute  of  fines,  18 
E^.  1,  provided,  that  "if  a  woman  covert 
be  one  of  the  parties,  then  she  must  be  ex- 
amined by  four  of  said  justices,  and  if  she 
doth  not  assent  thereunto,  the  fine  shall 
not  l>e  levied."  Coke,  in  his  commentary 
on  this  statute.  2  Inst.  514,  says,  "the  ex- 
amination must  be  solely  and  secretly,  and 
the  effect  thereof  is,  whether  she  be  content 
of  her  own  free  will,  without  any  menace 
or  threat,  to  levy  a  fine  of  these  parcels,  and 
name  them  under  her,  every  thing  distinctly 
contained  in  the  writ,  so  as  she  perfectly 
understand  what  she  doth."  This  statute 
had  received,  therefore,  a  construction  in 
practice,  which  required  an  explanation  to 
the  wife,  and  her  knowledge  of  the  nature 
of  the  act  done.     The  first  of  our  statutes. 


that  of  1674,  after  reciting  that  the  legal 
way  of  passing  estate  where  the  inherit- 
ance is  in  a  feme  covert,  was  by  fine  and 
recovery,  but  we  having  no  fines  and  recov- 
eries in  this  country,  it  was  usual  to  take 
the  acknowledgment  of  the  husband  and 
wife  in  the  general  and  county  courts,  pro- 
ceeds to  enact  that  auch  acknowledgment 
should  be  good  and  effectual  against  the 
husband  and  wife,  as  if  the  same  had  been 
done  by  fine  and  recovery.  The  same  ref- 
erence is  made  to  the  fine  and  recovery  in 
Butisequent  statutes  down  to  the  statute  of 
1748  Inclusive.  The  examinations  under 
most  of  those  statutes  being  made  in  court, 
the  practice  no  doubt  conformed  to  that 
which  was  required  under  the  statute  of 
fines.  It  was  unnecessary  to  give  more 
specific  directions,  as  the  courts  ac- 
464  quainted  "with  the  practice  which 
that  statute  had  given  rise  to,  would, 
acting  under  a  similar  statute,  conform  to 
it.  But  when  the  commission  was  author- 
ized, the  law  was  made  more  specific.  The 
commission  pointed  out  their  duties  to  the 
commissioners;  and  thej  were  required  to 
shew  by  their  certificate,  a  performance  of 
such  as  were  deemed  most  essential.  The 
statute  of  1814  dispensed  with  the  commis- 
sion. The  taw  itself  is  a  commission  to 
any  two  justices  to  make  the  privy  exami- 
nation and  take  the  acknowledgment  of  the 
feme;  not  only  to  any  two  justices  of  this 
commonwealth,  but  of  the  whole  union. 
The  statute  gives  the  form  of  the  certifi- 
cate, and  requires  it  to  be  in  that  form,  or 
to  that  effect.  The  certificate  they  are 
required  to  make,  points  out  to  the  justices 
the  duties  they  are  to  perform.  It  comes 
in  the  place  of  the  knowledge  the  courts 
were  presumed  to  possess  of  the  practice 
under  the  statute  of  fines,  and  of  the 
itructions  to  the  commissioners,  com- 
nicated  by  the  commission.  Whilst  a 
compliance  with  all  the  terms  of  the  law, 
is  required  to  appear  on  the  face  of  the 
certificate,  we  have  a  reasonable  assurance 
that  the  leading  object  of  the  statute  will 
be  secured;  that  is,  the  providing  the  wife 
with  an  opportunity,  after  a  full  under- 
standing of  the  nature  of  the  act  she  la 
about  to  do,  of  exercising  her  own  free 
will. 
The  certificate  in  the  present  case  does 
Jt,  in  terms,  state  that  the  deed  was  ex- 
plained to  the  wife;  and  there  is  nothing 
on  the  face  of  it  to  the  same  effect,  which 
justifies  the  inference  that  it  was  explained, 
or  that  she  bad  knowledge  of  the  nature  of 
the  act  she  was  doing;  on  the  contrary, 
every  word  of  the  certificate  may  be  true, 
and  yet  she  may  never  have  read  the  deed, 
or  heard  its  contents.  Therefore,  I  think, 
the  certificate  is  defective  and  the  deed  not 
valid  as  to  her. 

9TANARD,  J,,  concurred. 
•CABELL,  J.  In  the  case  of  a 
deed  executed  by  a  person  not  under 
the  disability  of  coverture,  the  law  infers, 
prima  facie,  that  the  party  executing  it 
had  sufficient  knowledge  of  the  nature  and 
effect  of  the  deed,  and  that  he  acted  freely 
and  voluntarily.  Therefore,  nothing  far- 
ther is  required,  than  proof  of  the  mere 
execution  of  the  deed.  But  the  law  makes 
no  such  inference  in  the  caae  of  married 
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women,  who,  being  under  the  power  and 
dominion  of  their  hnabandi,  maj  some- 
times  be  coerced  to  that  which  thej  would 
not  willingly  do;  and,  even  where  there  is 
no  coercion,  they  may  be  deceived  as  to  the 
nature  and  effect  of  the  act  proposed  to  be 
done,  by  the  representations  of  their  hus- 
bands, in  which  thej,  generally,  repoae  an 
unsDBpectlng  confidence.  To  guard  the 
wife  against  these  dangers,  the  law  is  not 
satisfied  with  her  mere  acknowledgment  of 
the  deed.  Such  acknowledgment  does  not 
and  ought  not  to  imply,  that  she  acted 
either  voluntarily,  or  with  proper  knowl- 
edge. It  may,  in  fact,  have  been  made  in 
terror  of  her  husband,  or  in  ignorance  of 
the  nature  and  effect  of  the  deed.  The  law, 
therefore,  has  wisely  ordained  that,  to  give 
validity  to  the  deed  of  a  married  woman,  it 
mast  apifcar,  that  in  executing  the  deed, 
she  actMl  both  understandinglj  and  will- 
ingly. 

The  certificate  before  us  is  fatally  defec- 
tive. It  does  not  appear  that  Mrs.  Ran- 
dolph was  acquainted  with  the  nature  and 
effect  of  the  deed.  The  certificate  does  not 
state,  that  the  deed  was  explained  to  her  by 
the  justices;  nor  does  it  state  any  circum- 
stance, from  which  her  knowledge  of  its 
contents  can  be  fairly  inferred. 

The  judgment  must  be  afBrmed. 
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(AtMeut  Bbooks,  J.) 

Atonder-Iaialthis   Wordi— EXmIHiht    Law— Jastlllcs- 

tlon.*— Toau  action  for  iDsaltlnE  words  naOer  tbe 

statute  to  BnppreBHdaeUinsDO  pleaoClDBtlflcatlon 


•SUDdor-lnsnlUaa  Words—DiwIIUv  Lnr— Jmtlfl- 
cadoa.— AB  tbe  law  formerly  was.  tbe  tratb  of  tbe 
allegation  could  aot.  In  a  salt  for  IdsqIiIdk  words 
nuder  the  statute,  be  pleaded  In  bar  of  tbe  aclloD. 
bat.  as  the  malorlty  of  the  coart  held  In  Moseley 
V.  MOHS.  SOratL  bM,  mlrbt  be  eIvcq  1q  evldeoi 
iDltleatlou  of  damaBCB.  See  tbe  principal  case 
cited  In  Moseler  v.  Mom,  e  Gratt.  Ml,  SIB;  Sweeney 

Oratt.  8T;  Cbaffla  v.  Lyncb.  8S  Va.  US.  111.  IW.  lil. 
I  S.  E.  Rep,  MS. 

But  see  principal  case  cited  In  opinion  of  Judge 
AU.IK  In  UoseleyT,  Moss.  IS  Qratt  MiS.  where  that 
JndEe  said  tbat  tbe  same  reasoDS  wblcb  Induced  tbe 
court.  In  tbe  principal  case,  to  bold  tbal  a  plea  of 
JnsUflcailon  was  not  admissible  In  bar  of  actions 
founded  on  Ibe  statute,  should  exclude  such  evi- 
dence when  offered  In  mitigation  of  damages, 

5snH~San>ii-3ame~5an«— PrcMBl  Rule.— But  tbe 
statutes  nov  provide  ttiat  In  any  action  for  defa- 
mation, tbe  defendant  may  luatlfy  by  allevlnE  and 
proving  tbat  the  trords  spoken  or  written  were 
true.  Va.  Code  1887,  cb.  IM.  sec.  SSTb:  W,  Va,  Code, 
cb.  ISO,  sec.  4T,  p.  881. 

moth,  IS  tjratt.  80,  an  cbauElns  tbe  law  ttieretotore 
exUUns  lu  Vlrirlnla,  and  as  permitting  to  tie  tiled, 
as  a  plea  In  bar  of  an  action  tor  insultlns  words 
spoken  or  written,  their  truth,  thus  patting  on  the 
same  footluic  Id  this  respect  common-law  and  stata- 
tory  actions  for  defamation. 
Id  CbaDlD  v.  Lyach.  81  Va.  Ill,  I  S.  E.  Rep.  803.  the 


PrKtk*— Bills  ol 
dcDCc   ConlUctlDK.t -Where    t 

trial  of  an  Issue  Is  coDfllctlngr,  aod  the  court  la 
saUaBed  with  tbe  verdict,  and  a  new  trial  Is  aaked 
and  refused,  ibe  court  Is  rlgbt  not  to  certify  tbe 

■ne— Conllnaiuic*.- A  party  bavlne  bad  two.  If  not 
three,  conllauances.  and  leave  to  uke  hia  deposi- 
tions to  be  read  In  cblef,  Is  neltber  entitled  to 
another  continuance,  nor  10  have  (he  trial  of  the 
cause  pat  oQ  for  another  day   during  the  same 


Uosswere  decided,  tboa 

cases  would  have  Iwen 

leclded    tbe   other  way. 

withoDl  Ibe  belD  of  tbe 

itatute.  subsenuently  passed,  permitting  tbe  trutb 

o  be  pleaded  In  Jnatlflc 

idon.  as  It   may  now  be 

lone.-    See  4  Mln.  Inst. 

tlbEd,)  «8,  and/oolnote 

o  Moaeley  v.  Moss.  S  Oral 

.tu. 

The  principal  case  Is  d 

ed  In  Royall  v.  Thomas.  £8 

»>uHi-jBryB»tJudve*olltaM>.-As  to  tbe  point 

thatajary  Is  thebestand 

safest  tribunal  for  deter- 

Llndl 


saing  tl 

joubted  that  If  Ibei 

w  la  when  Brookt  c. 


.aald: 


a  itci 


le-PlaadInc  uodar  SUtBla.~In  Hocan  v,  Wll- 
motb,  ISOratL  U.  Ibe  court  said :  "It  Is  trne,  there 
some  apparent  conOlct  )>etween  tbe  decision  of 
le  conn  In  Moaeley  v.  Hosaand  Its  previons  decl- 
on  In  tbe  case  of  Broidu  v.  Valiincav.  IK  Leigh  4W, 
lasmucb  as  tbe  court.  In  afflrmlng  In  tbe  lasl- 
lentloned  case  the  Judgment  of  tbe  circuit  conrt, 
rejecting  the  plea  of  juatlflcatlon  to  tbe  Urst  count 
of  tbe  declaration— which,  wbllst  11  averred  the 
words  complained  of  to  be  slanderoas,  was  plainly 
defective  aa  a  common-law  count  for  defamation— 
eded  on  the  assumption  tbat  said  count  mlrbt 
lied  on.  under  the  statute,  though  It  neltber 
■ed  tbat  the  words  were  InsnlUng.  nor  made 
eference  to  tbe  statute,  to  Indicate  tbal  tbe 
action  was  founded  on  It.  It  Is  to  be  observed,  bow- 
ever,  that  In  Brookit.  rallnuav.  tberewasQOdemur- 
rertotbe  declaration.  *  •  •  wbllst  In  Moaeley  v. 
Moss,  there  was  a  detnnrrer." 

See  generally,  monographic  noU  on  "Libel  and 
Slander"  appended  to  Bourlaad  v.  Eldson.  8  Uratt 
n. 

tpTKdcs- Bills  of  ExcsirtlMt-CwtlHesIa  •!  Faels- 
evMcaceCoalllctlas.— UpoD  tbe  point,  tbal  a  court 
cannot  be  required  to  certify  tbe  facta  proved. 
where  the  evidence  Is  conflicting,  see  Nease  v.  Cape- 
bart,  JEW,  Va.  300:  and  tbe  principal  case  cited  In 
Taliaferro  T.  Franklin,  1  Qratt.  S4fi.  S4S,    and  nolt; 

SaaM-Saow-CertiUcataolEvldeBiz— PrindpslCss* 
OverrBled.~Bnt  In  Mnse  v.  Stern,  K  Va.  IT.  the  conrt 
said:  "This  court  having  gone  thus  far  In  opening 
tbe  door  for  tbe  admission  of  evidence.  In  Powell  v. 
Tarry.  77  Va.  2B3.  took  another  step  forward,  and  In 
thai  case  held  tbat  whenever  the  Inferior  court,  for 
any  cause,  conld  not  or  would  not  certify  tbe  facts. 
tbat  It  must,  apon  tbe  application  of  the  party  ag- 
grieved, certify  tbe  evidence.  Thus  expressly 
overrBlIng  Qrayson'a  Case,  S  Uratt.  724.  apon  this 
particular  point,  and  by  necessary  Implication, 
overruling  Brooki  t.  i:aUna>av.  13  Leiali  tM,  and  Tal- 
iaferro V.  Franklin,  ]  OraiL  BSB,  on  tbe  same  point." 

See  monoerapblc  notf  on  "Bills  of  EiceptlOD " 
appended  to  Stone  man  v.  Com.,  SbQratL  887. 

CMUoDStKe,- The  principal  case  Is  cited  with  ap- 
proval In  Logle  V.  Black,  U  W.  Va.  K.  ti. 

See  foot-note  to  Tbe  Bland  and  Giles  Connty  Judge 
Caae,  S3  Oratl.  4«,  and  monagrapbic  itote  on  "Con- 
tinuances" appended  to  Barman  v,  Howe.  2T  Qratl- 
ns. 
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Sinw— Naw  Trial— tiBpropir  ItMaariu  hj  Cmrt,*— The 
coart.  OD  tbe  trial  of  an  luue,  makes  a  remark 
calculated   to  prejudice  the  mloaB  of    the    Jury 
iralDSt  the  defeadant,  but  at  the  aame  tfme  tells 
the  ]urT:  that  that  remark  has  aolhlnB  to  do  with 
the  caase.  and  oueht  not  to  Infiueace  [taelr  ver- 
dict: aDd  a  verdict  is  rendered  fur  the  plalatiff; 
HiLD,  snch  remark  IsnoKconnd  for  reveralnK  the 
JndemeDt  an  tbe  verdict. 
Action  tot  slander,  bj   Calloway  asaiuBt 
Brooka,    in    the    circuit    superior    court  of 
Campbell.     The  declaration    contained   two 
counts.     The  first    alleg'ed,    that    Calloway 
had  been  called  upon  to   ?ive   a    deposition 
for  the  plaintiffs  in  a  certain    suit  in  chan- 
cery wherein  Andersona  were  plaintiffs,  and 
Brooks   the  defendant  in    this  action  was 
defendant,    that  certain   written  interrogi 
tories   had     been    on    that    occasion    pri 
pounded  to  Calloway,    which    he    proceeded 
to   answer    and    fully   and  truly  answered, 
and  that  Brooks,  the  defendant  in  that  suit 
as  well  as  in  this,  beinj;  present,  addressed 
to  Calloway,  then  under   examination,    the 
following      slanderous      words— "bea 
deposition;  there   is   not  a  word  of  it 
and  you  know  it,  Mr.  Calloway;  you 
most  infamous    man."    But  thiscoui 
not  allege,  that  the  matters  contained  in  the 
interrogatories    and    answers    thereto  wer 
pertinent  or  material  to   the   issues    in    th 
suit  in  chancery  in  which  the  deposi 
467       tion    was    taken,    or  *that    Calloway 

had  been  sworn  before  he  ga' 
answers  to  the  interrogatories  and  before 
the  words  complained  of  had  been  spoki 
by  Brooks.  The  second  count,  after  stating 
that  Callowaj"  had  actually  given  the  depo- 
sition in  the  suit  in  chancery  of  Andersons 
V.  Brooks,  and  had  made  oath  to  the  aan 
and  that  the  matters  therein  deposed 
were  pertinent  and  material  to  the  isst 
in  that  cause,  alleged,  that  Brooks  spoke 
the  following  slanderous  words  of  Calloway 
to  third  persons — "he  (Calloway)  has  stated 
in  his  deposition  matters  and  things  which 
are  not  true,  and  he  must  have  known  that 
they  were  not  true;"  meaning  that  Callo- 
way, in  giving  his  evidence  therein,  had 
committed  wilful  and  corrupt  perjury. 
Neither  of  the  counts  founded  the  action 
on  the  statute  (o  suppress  duelling.  Supp. 
to  Rev.  Code,  ch.  228,  i  S,  p.  284,  and  both 
concluded,  generally,  that  the  plaintiff  had 
sustained  damages  &c. 

Brooks  pleaded  the  general  issue  to  the 
whole  declaration  ;  and  tendered  two  special 
pleas  of  justification  to  part  of  the  words 
charged  in  the  first  count,  viz.  the  words— 
"you  are  a  most  infamous  man."  The  first 
of  the  special  pleas  justified  tbe  speaking 
of  those  words,  by  a  general  allegation  that 
Calloway  was  a  person  of  notoriously  bad 
character;  and  pleaded  not  guilty  as  to  the 
other  words  complained  of  in  that  count. 
Tbe  second  special  plea  justified  the  speak- 
ing of  the  same  words,  by  alleging  that 
Calloway  had  presented  a  forged  order  for 
goods    to    certain    merchants,    and    had  on 

•Pr«ctlc»-New  Trlsl— Improper  R«aai 
Tbe  priDcitial  case  Is  cited  with  appc 
Lbs  la  McDowell  v.  Crawford,  II  Oral 
tiaeulahed  by  Jddoe   Mokouhs   on  : 


Anmotathd. 
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(sbyCourt.- 
'a1  by  J  COGS 


Seemoao(rraphlcnafion"New  TdaU." 


that  forg<ed  order  obtained  the  goods  front 
them,  knowing  at  the  time  that  the  order 
was  a  forgery.  The  court  rejected  these 
two  special  pleas. 

At  April  term  1837,  the  cause  was  con- 
tinued generally.  At  the  next  September 
term,  it  was  continued  for  the  defendant. 
At  April  term  1838,  the  defendant  obtained 
rules'  upon  two  of  his  witnesses,  to  shew 
cause  why  they  should  not  be  fined  for  their 
failure  to   attend   according    to    summons; 

and  then    the    cause    was   continued. 
468      without  "saying  whether  for  plaintiff 

or  defendant.  At  September  term 
1838,  the  cause  was  continued  for  the  de- 
fendant Brooks;  and  (as  the  record  stated) 
by  consent  of  the  plaintiff,  the  defendant 
had  liberty  to  take  the  depositions  of  all 
his  witnesses,  to  be  read  ift  chief,  upon 
giving  the  plaintiff  reasonable  notice  Ac. 
and  by  consent  of  parties  in  proper  person, 
it  was  ordered,  that  this  suit  should  not 
abate  by  the  death  of  plaintiff  or  defendant. 
The  cause  being  set  for  trial  on  the  first 
day  of  April'  term  1839,  and  being  called  for 
trial  on  the  third  day.  Brooks  moved  that 
it  should  be  laid  over  till  the  next  day,  or, 
if  the  court  should  refuse  that,  then  he 
asked  for  a  continuance,  on  the  ground  of 
the  absence  of  itiaterial  witnesses  whom  he 
had  summoned.  The  court  refused  the 
day's  delay,  or  to  continue  the  cause; 
founding  the  refusal,  it  seemed,  on  the 
leave  which,  with  the  plaintiff's  consent, 
it  had  given  the  defendant,  at  the  preced- 
ing term,  to  take  the  depositions  of  all  his 
witnesses  to  be  read  in  chief;  although  the 
defendant  stated  on. oath,  that  he  could  not 
know  how  to  examine  his  witness  till  the 
plaintiff  had  examined  his  own;  that  the 
depositions  would  not  avail  htm  as  fully 
examination  in  open  court;  and, 
r,  that  he  had  understood  that  the 
leave  vras  intended  to  authorize  him  to  read 
idi7  depositions  which  were  filed  in  an- 

Upon  the  trial  of  the  general  .isstie,  the 
aintiff  having  introduced  a  witness  to 
prove  that  the  evidence  contained  in  his 
deposition  in  the  case  of  Andersons  v. 
Brooks,  the  truth  of  which  the  defendant 
had  impugned,  was  pertinent  and  material 
"le  issue  in  that  cause,  the  defendant's 
sel  objected  that  this  could  only  be 
proved  by  the  record  of  the  case  itself,  and 
that  no  inferior  evidence  was  admissible; 
whereupon  the  court  ruled,  that  the  plain- 
tiff might  read  the  bill  and  answer  in  that 
suit,  to  shew  the  materiality  and  pertinency 
of  the  deposition  to  the  ftoints  there  in 
The  defendant  insisted,  that  not 
the  bill  and  answer  only,  but  the 
469  "whole  record,  must  be  read ;  bnt  the 
court  permitted  the  bill  and  answer 
ly  to  be  read,  for  the  purpose  of  shewing 
e  materiality  and  pertinency  of  the  depo- 
lion,  and  for  no  other  purpose;  and  the 
judge  said,  that  If  the  vrfaole  record  should 
be  introduced,  "it  would  prove  that  the  de- 
fendant was  a  slanderous  man,  from  the 
efforts  made  In  that  cause  to  impeach  the 
character  of  so  many  witnesses  who  'estified 
against  him,  and  made  without  success: 
but  he  at  the  same  time  told  the  jtiry,  that 
the  statement  so  made  by  him  in  regard 
to  the  contents  of  tbe  record,    had  nothing 
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to  do  with  this  case,  and  should  not  be  re- 
g-arded  bj  them  as  an;  thinf;  in  their  deci- 
sioa  of  this  cause."  The  defendant's 
counsel  excepted. 

The  jury  having  found  a  verdict  for  the 
plaintiff  for  750  dollars  damag'eB,  the  de- 
fendant moved  the  court  for  a  new  trial  on 
the  ground  that  the  verdict  was  not  war- 
ranted by  the  evidence.  The  court  was 
satisfied  with  the  verdict,  and  overruled 
the  motion.  The  defendaat  tendered  a 
state  of  the  facta  proved  at  the  trial,  and 
prayed  the  court  to  certify  it,  or  to  correct 
it  if  imperfect,  and  to  certify  the  true  state 
of  the  facta  proved.  This  the  court  refused 
to  do,  because  the  evidence  in  the  cause 
was  conflicting,  and  it  was  the  province  of 
the  jury  to  judge  of  its  credit,  assigning. 
its  reasons  at  large. 

The  defendant  again  .excepted ;  setting 
forth,  in  the  bill  of  exceptions,  1.  the  bill 
and  answer,  and  this  depositioa  of  Cal- 
loway, in  the  case  of  Andersons  v.  Brooks, , 
read  for  the  purpose  of  shewing  that  the 
deposition  was  pertinent  and  material  to 
the  matters  in  issue  in  that  cause;  and 
2.  theparolevidence— That,  after  the  taking 
of  the  deposition  had  been  commenced,  and 
Calloway  had  written  his  answers  to  all  the  i 
questions  put  to  him  by  the  plaintlffsin 
the  chancery  cause,  but  before  he  had  been 
.  sworn  as  to  the  truth  of  those  answers,  . 
Brooks  came,  with  one  of  his  counsel  in  the 
chancery  cause,  to  the  place  where  the  dep- 
osition was  being  tajcen,  and  then  the 
questions  and  answers  were  read  over 
470  to  him  "by  his  counsel;  and,  imme- 
diately afterwards.  Brooks,  in  the , 
presence  of  the  counsel  for  the  plaintiffs, 
and  of  the  counsel  for  the  defendant,  in 
the  chancery  suit,  no  other  persons  being 
present,  addressed  to  Calloway  the  words 
charged  as  slanderous  in  the- first  count  of 
the  declaration:  that  after  the  deposition 
had  been  taken,  Brooks  applied  to  many 
persons,  to  obtain  their  testimony  for  the 
purpose  of  impeaching  the  character  and 
credit  of  Calloway,  and  actually  obtained 
the  depositions  of  most  of  the  persona  he 
applied  to,  and  tiled  them  in  the  chancery 
cause ;  that  to  some  of  the  persons  so  ap- 
plied to,  he  represented  the  statements 
made  by  Calloway  in  his  deposition  as  be- 
ing wholly  false,  and  to  others  he  said, 
that  the  deposition  contained  nothing  but 
lies ;  and  Brooks  avowed  to  most,  if  not 
to  all,  the  persons  he  applied  to,  that  his 
object  was  to  do  away  the  effect  of  Callo- 
way's deposition,  alleging  that  unless  he 
could  do  so,  the  deposition  was  calculated 
to  do  him  serious  injury.  A  large  number 
of  witnesses  were  then  examined,  on  both 
sides,  as  to  the  general  character  of  Callo- 
way previous  to  the  publication  of  the 
words  charged  in  the  declaration  as  slan- 
derous; and  the  testimony  on  this  point 
was  conflicting,  some  of  the  witnesses  ex- 
pressing th^  opinion  that  Calloway's  char- 
acter was  good,  and  others,  that  it  was  bad. 
Tbe  court  then  gave  Calloway  judgment 
for  the  750  dollars  damages  assea^d  by 
the  jury.  And  to  that  judgment,  this  court, 
at  the  instance  of  Brooks,  awarded  a  super- 
Leigh,  for  plaintiff  in  error, 
Grattan,  for  defendant.  . 
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ALLEN,  J.    The    first  count  in  the  dec- 
laration does  not  allege,  that  the    answers 


interrogatories  were  material,  or  that 
Calloway    had    been    sworn    before  be  gave 
his  answers:  the  words  spoken  do  not 

471  constitute  'slander   at   common    law, 
and  this  court  can  only   be  supported 

under  the  statute  against  duelling.  The 
second  count  is  for  words  actionable  at 
common  law,  the  charge  amounting  to 
perjury.  The  defendant  pleaded  the  gen- 
eral issue  to  the  whole  declaration,  and 
tendered  two  special  pleas  of  justification 
as  to  part  of  the  words  in  the  first  count. 
Objection  being  made  to  the  special  pleas, 
they  were  rejected. 

Upon  these  proceedings,  the  question  now 
for  the  first  time  is  presented  for  determi- 
nation, whether  it  is  competent  to  justify 
words  actionable  only  under .  .our  statute 
against  duelling.  The  history  of  that  stat- 
ute is  familiar  to  all ;  it  was  an  extreme 
measure,  almost  of  questionable  authority, 
and  only  to  be  justified  by  the  .enormity  of 
the  evil  it  was  intended  to  cure.  It  makes 
killing  in  a  duel  murder  in  th"  first  degree,. 
incapacitates  persons  challenging  or  ac- 
cepting, a  challenge  from  holding,  office, 
and  prescribes  a  test  oath  to  all  taking 
office  under  the  commonwealth.  The  effect 
of  the  statute  has  been  most  beneficial ;  the 
practice  has  been  repressed.  It  exists  al- 
most a  solitary  example  of  legislation  car- 
ried to  the  extremity  of  rigour,  where  the 
severity  of  the  enactment  has  not  defeated 
the  .  policy  of  the  law.  In  view  of  these 
benefits,  but  dreading  the  example,  the 
convention  to  amend  the  constitution  gave 
a  constitutional  sanction  to  a  provision  to 
effect  this  particular  object ;  thereby  shew- 
ing their  sense  of  the  benefits  of  this  law  ; 
but  guarding,  by  a  sanction  of  it,  from  the 
application  of  the  precedent  to  any. other 
case,  under  the  maxim  expressio  unius  ex- 
clusio  est  alterius.  Whilst  the  legislature 
was,  by  this  strong  measure,  seeking  to 
eradicate  the  evil,  it  could  but  not  occur  to 
it,  that  it  was  equally  incumbent  upon  it, 
to  provide  some  remedy  for  those  injuries 
which  most  frequently  led  to  the  practice. 
The  com  man  law  remedy  by  action  of 
slander,  had  been  found  totally  inadequate. 
Persons  who  might  be  accused  of  offences 
with  any  show  of  probability,   rarely 

472  .     "thought     of    appealing    to    the     (so 

called)  code  of  honour.  But  personal 
insults,  imputations  upon  the  individual, 
or  those  having  claims  to  his  protection  ; 
to  such  indignities  all  might  be  exposed. 
The  man  of  fair  character  might  smile  at 
the  charge  of  theft  or  perjury,  but  stand 
ready,  at  the  peril  of  his  life,  to  resent  a 
personal  insult  or  indignity  to  himself  or 
his  wife  or  other  relative.  The  insulting 
character  of  the  words  does  not  depend  upon 
their  truth  or  falsehood.  They  may  be 
true,  and  their  very  truth  give  venom  to 
the  sting  of  insult.  Fat  such  insults  the 
legislature  intended  to  provide  a  remedy, 
and  .  by  doing  so,  to  deprive  the  offender 
against  the  duelling  law,  of  the  plea  be 
offered  in  extenuation  of  his  course :  that 
the  laws  of  his  country  afforded  no  adequate 
redress  for  insults  and  injuries  to  the 
wounded  feeling  of  an  faononrable  man. 
The  statute  declares  "that  all  words  which. 
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from  their  usual  conBtmctioti   and  common 

acceptation,  are  conaidered   as  insults,  and 

lead    to    violence   and  breach  of  the  peace, 

■hall  hereafter  be  actionable,   and  no   plea, 

exception  or  demurrer,  shall   be   sustained 

in  anj  court  within  this  common irealth,  to 

preclude  a  jury  from   passing  thereon,  vrho 

are  hereby  declared  to  be  the  sole  judges  of 

the   damagres    sustained;"  with    a    rfoviBO 

giving'   the   courts   the  right  to  grant  new 

trials.     Looking  to  the  policy  of  the  statute, 

what  constitutes  the  gravamen  of  the  action 

S liven  by  it?  Clearly,  it  seems  to  me,  the 
nanlt  to  the  feelings  of  the  offended  party. 
The  court  cannot  sny,  whether  the  words 
are  or  are  not  insulting;  that  depend! 
the  place,  the  manner  and  circumsta 
In  which  they  are  uttered.  The  literal 
meaning  of  the  words  may  import  pr.iise; 
but,  if  spoken  ironically  and  with  intent  to 
wound,  they  may  amount  to  the  keenest 
.insult.  A  man  in  that  society  where  in- 
sults are  most  sensibly  felt,  may  be  told  he 
is  unfit  for  such  company,  that  he  is  not  a 
man  of  veracity:  or  hia  intellect  may  be 
disparaged  in  insulting  terms:  for  such 
473     injuries  the    law  intended    to  *] 

redress.  But  if  he  sues,  and  is  met 
with  a  plea  of  justiti cation,  and  his  whole 
life  is  to  be  investigated  before 
sembled  community,  his  feelings  would  be 
doubly  outraged.  The  law  which  proflFers 
redress  for  insult,  would  furnish  the  oppor- 
tunity of  aggravating  the  outrage,  and  be 
itself  an  insulting  mockery.  So,  in  regard 
to  allusions  to  personal  defects,  family 
misfortunes,  and  the  like;  insulting,  and 
tenfold  more  so  because  of  their  truth. 
Were  such  insults  intended  to  be  redressed? 
The  maxim,  that  where  the  words  spoki 
are  true  it  is  damnum  absque  Injuria,  cai 
not  apply,  it  seems  to  me,  to  actions  undi 
this  statute.  The  insult  is  the  ground  of 
action,  and  that  the  law  considers  injurious, 
whether  true  or  false.  No  good  can  result, 
either  to  society  or  individuals,  from  tol- 
erating insulting  language.  It  imports 
nothing  to  society  that  a  man's  personal 
defects,  his  family  misfortunes,  his  mental 
peculiarities,  &c.  should  be  insultingly 
proclaimed  to  him.  Whenever  such  insults 
are  given,  the  jury  are  to  pass  upon  them. 
No  plea  is  to  be  received  to  preclude  them 
from  passing  on  the  fact  whether  the  words 
were  spoken,  whether  from  their  usual  con- 
struction and  common  acceptation  they  are 
Insulting,  and  if  so,  what  damages  shall 
be  allowed.  But  if  a  plea  of  justification 
is  allowable,  if  true  it  bars  the  action, 
and  no  matter  how  insulting  the  words,  or 
how  great  the  damage,  no  redress  can  be 
afforded.     It  is  said  that  if  the  statute 
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ults,  and 
may    be  answered, 

as  to  words  there- 

lecondly.  the  legis- 

tended  to  leave 


be  justified.    To  thi 

first,  that  the  statute   ao 

change  the  common  law   a 

tofore  actionable;  and    aei 

lature  may  very  well  have 

cases  of  that  kind  as  they 

law.     Crimes    are    rarely   imputed   without 

some    ground    of    suspicion.     If   the    party 

charged  has  been    guilty,    duty    to    society 

may   justify   the  promulgation  of  the  fact, 

that  others  may  be   on  their  guard  against 

the     perpetrator.      No     such     excuse     can 
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474  be  'alleged    for  insults.     It  aeems  to 
me,  the  expression   of   the  law    that 

no  plea,  exception,  or  demurrer  shall  be 
sustained  to  preclude  a  jury  from  passing 
thereon,  extends  to  pleas  of  justification; 
and  that,  unless  we  give  such  construction 
to  the  statute,  the  whole  object  of  the  law 
will  be  defeated;  whereas  the  other  con- 
struction tends  to  advance  the  policy  of 
the  legislature.  By  subjecting  the  party 
to  an  action  for  the  insult,  without  regard 
to  the  truth  or  falsehood  of  the  insulting 
language,  insults  are  repressed,  and  the 
controversies  from  which  duels  most  gen- 
erally arose,  will  be  of  rare  occurrence. 

With  respect  to  the  motion  for  a  continu- 
ance: if  the  question  were  open,  I  should 
be  of  opinion,  that  where  the  law  does  not 
give  the  right  to  continue,  as  in  cases  of 
revivor  against  a  personal  representative, 
but  the  application  is  to  the  discretion  of 
the  court,  an  appellate  tribunal  ought  not 
to  look  into  the  question  whether  this  dis- 
cretion was  properly  exercised.  The  court 
below  sees  the  party,  hears  his  statement, 
and  has  had  an  opportunity  of  forming  a 
correct  opinion  in  regard  to  his  motives. 
The  party  who  applies  is  a  witness  in  his 
own  behalf:  the  application  being  addressed 
to  the  court,  it  must  decide  upon  the  credit 
to  be  given  to  his  statements.  Men  of  loose 
moral  character  are  not  restrained  in  such 
cases  from  making  affidavita  through  fear 
of  punishment.  The  facts,  so  far  as  they 
are  open  to  examination,  may  be  true;  the 
witness  may  have  been  summoned,  and  be 
absent,  without  default  of  the  party,  and 
he  will  say  he  believes  him  to  be  material; 
but  there  is  no  means  of  ascertaining 
whether  that  belief  is  well  or  ill  fonnded. 
It  seems  to  me,  the  supreme  court  in  Woods 
Sc.  V.  Young,  4  Cranch  237,  laid  down  the 
correct  rule.  The  rule,  however,  has  been 
settled  otherwise  in  Virginia.  But  I  am 
not  dispoited  to  extend  it  further  than  the 
court  has  already  gone,  and  enquire 
whether,  in  refusing  to  lay  a  case  over  to 
another   day    of    the    term,  the  court 

475  has  exercised  its  discretion  "properly. 
That  will  depend  on   an   infinite 


riety  of  circumstances; 
docket,  the  business 
certain  whether  the  c 
continue  until  the  ne 
discretion  properly, 
previous  proceedings. 
1837  the  ■ 


the  condition  of  the 
I  court,  Ac.     To  as- 

term,  exercis^  its 
:  must  look  at  the 
At  the  April  terra 
made  up  and  a  general 
continuance  entered.  At  September  term 
1837  the  case  was  continued  for  defendant. 
At  April  term  1838.  the  defendant  moved 
fora  rule  against  his  absent  witnesses,  and 
the  cause  wascontinued ;  it  does  not  appear 
at  whose  coat,  but  the  tair  inference  from 
the  previous  part  of  the  order  is,  that  the 
defendant  moved  for  the  continuance.  At 
September  term  1838,  the  cause  was  again 
continued  at  the  costs  of  the  defendant, 
and  leave  given  to  take  the  depositions  of 
his  witnesses.  At  April  1839  he  again 
moved  for  a  continuance,  and  took  the  ex- 
ception under  consideration.  The  history 
of  the  case  is  a  sufficient  reply  to  the  de- 
fendant's objections.  Milstead  v.  Redman, 
3  Munf.  219,  was  a  much  stronger  case  for 
a  continuance.  There  the  defendant  ob- 
tained    a    continuance    at    November;    at 
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March,  there  was  a  verdict  for  the  plaintiff, 
and   a    new    trial;  at    May,    the  cause  was 
continued  for  the  defendant ;  and  at  Aug'ust 
term,    he    af^ain    moved  for  a  continuance, 
because  of  the  absence  of  two  material  wit- 
nesses,   who   had    acknowledged    service  of 
the    subpoena,    and    the    husband  of  one  of 
whom  stated  she  was  too  ill  to  attend  cou 
The  motion  to  continue  was  overruled,  a 
this  judf;meat  was   affirmed.     In    this  cai 
there   had    been    three   successive  contii; 
ancea,    as    I    infer   from   the  orders,  at  t 
instance    of    the    defendant.     This  was  t 
fourth  application,  and    this   after  leave 
take    depositions    had    been   j^-iven.      A.B 
the  alleged  misunderstanding   of  the  terms 
of    the   order,  the  storj  is  improbable.     He 
had  just  obtained  a    continuance    apon    the 
terms  of  consenting  on  the   record  that  the 
action    was    not    to    abate   by   the  death  of 
either    party;    the    parties  were  personally 
pKsent    in    court,    and     assented    to 

476  "the    entry;  and    how    a    party  could 
construe  an  order  made  in  his  presence 

giving  leave  to  take  the  depositions  of  his 
witnesses,  on  account  of  whose  absence  he 
had  just  obtained  a  continuance  upon  sub' 
mitting  to  terms,  ibto  leave  to  read  depoei- 
tions  taken  in  another  cause,  is  somewhat 
surprising.  ]  think  he  was  properly  ruled 
into  a  trial. 

As  to  the  hasty  expression  of  the  judge, 
referred  to  in  one  of  the  bills  of  exceptions, 
I  pass  it  with  the  remark,  that  the  exception 
is  taken  to  the  decision  excluding,  as  I 
think  most  properly,  the  depositions  taken 
in  another  cause.  The  expression  used  by 
the  judge  in  excluding  these  depositions 
was  not  intended  for  the  jury.  So  he  in- 
formed them,  and  that  it  should  not  be  re- 
garded by  them  as  any  thing  in  the  decision 
of  the  cause.  Nothing  is  more  common 
than  an  instruction  to  the  jury  to  disrefcard 
evidence  improperly  admitted.  The  jury 
is  presumed  to  possess  ordinary  intelligence, 
and  to  be  able  to  discriminate  between 
what  is  proper  for  them  to  consider  in 
forming  their  conclusions,  and  what, 
though  occurring  in  their  hearing,  is  no 
part  of  the  case.  Here  the  court  did  all  it 
could  do  to  correct  the  inadvertence  into 
which  it  had  fallen. 

After  the  verdict,  the  defendant  moved 
for  a  new  trial,  upon  the  ground  that  the 
evidence  did  not  warrant  the  finding,  and 
because  the  damages  were  excessive.  The 
new  trial  was  refused,  and  the  defendant's 
counsel  drew  up  a  statement  of  the  facts 
supposed  to  be  prov«d,  and  asked  the  court 
to  examine  the  statement  and  add  to  and 
correct  it,  that  it  might  appear  of  record 
what  facts,  in  the  opinion  of  the  court, 
were  proved  on  the  trial.  But  the  court  re- 
fused to  certify  that  the  statement  drawn 
up  was  a  full  and  correct  statement  of  all 
the  material  facts  proved;  or  to  correct  the 
statement,  so  as  to  make  it  conformable  to 
the  truth.  The  reasons  given  for  this  re- 
fusal by  the  court  in  this  case,  are.  I  think, 
conclusive:  that    the    testimony    was 

477  conflicting,  and  It   was   the   duty  'of 
the  jury  to  decide  upon  its  credibility; 

that  it  was  the  province  of  the  court  to 
grant  a  new  trial  tn  cases  only  where  there 
was  no  sufficient  evidence  to  w 
finding;  that  the  decision  of  the 


motion  to  set  aside  the  verdict   Is  evidence 
of  its  opinion  that  the  jury  had  or  had  not 
submitted  to  them  evidence,  which,  accord- 
ing   to  their   belief  of  its   credibility,  war- 
ranted the  verdict ;  and,  therefore,  the  court 
overruled  the  motion    for  a    new    trial,    be- 
cause, in  its  opinion,  there  was  abundance 
of  testimony  to  warrant  the    finding,  if  the 
jury  believed  the  plaintiff's   witnesses.     In 
this  view  of  the   court    below,    I  fully  con- 
cur.    But   it  was  strenuously    argued,    that 
enough    does    appear    to    satisfy    the  mind 
that  the  damages  were  excessive,  and  there- 
fore the  judgment  should  be  reversed  and  a 
new  trial  awarded.     How   can    that    appear 
to  ihis  court,   when  the    facts    upon    which 
.the  jury  proceeded  are  not  before  us?     But, 
so  far  as  the  facts  do  appear,    it    seems    to 
me,  the  jury  may  have  been  fully  warranted 
in  the  giving  the  verdict  they  did.     Brooks 
had    filed    an    answer    to    a    bill    preferred 
against    him    by    a  third  person:  Callaway 
was  called  upon  to  give  his  deposition,  and 
in  doing  so,  contradicted  Brooks's  answer. 
This  may  have  been  unpleasant  to  Brook? ; 
calculated  to   excite    him;  but  Calloway,  if 
deposition    was    true,    was    blameless. 
The    law    compelled    him    to   give   it;  and 
when  examined  as  a  witness,    if    his   testi- 
mony coofiicta  with  an  answer  sworn  to  by 
a  party  in  the  cause,  does  that  authorize  an 
imputation  of  perjury?     It  further  appears, 
that  after  the  words  charged  in  the  declara- 
tion were  uttered,  Brooks   applied    to  many 
persons  to  examine  them  as  witnesses  to  do 
away  Calloway's   testimony,    as   contained 
'  1  his  deposition.     This  he    had    a    perfect 
:ght  to  do,  either   by    shewing  the  deposi- 
on  was  false,  or  that  the  witness  has  made 
inflicting  statements,   or    by    impeaching 
is  general  character.     But,  to  many  of  the 
persons  so  applied    to,    he    represented    the 
■     of   Calloway    in    his    deposition 
as     wholly      false,      and      to      others 
"that   the   deposition   contained  noth- 
ing but  lies.     This  course  was  unwar- 
rantable ;    it    was    calculated    to    make    an 
iproper  impression  on  the   minds  of  those 
intended    to    examine   as   witnesses.     I 
nnot  say,  in  a   case    where   these  ctrcum- 
inces    of   aggravation    appear,    that   the 
jury,  whose  peculiar    provinc*  it  is  to  eati- 
the  damages,  have   erred  so   grossly, 
justify    this   court    in    setting    aside 
their  verdict,  and  that  too  where  the  judge 
who  heard  the  testimony  refused  to  disturb 
",  and  where  all  the  facts  which   operated 
1  their  decision  are  not  in  the  record. 
I  am  for  affirming  the  judgment. 
The  other  judges  concurred.    Judgment 
affirmed. 
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I8T  Am.  Dec.  fm.] 
WltiHu-CDBpetcacy-Otillcce  to  Band-Four  com- 

misBlOEerg  under  decree  In  chaEccrv  for  sale  of 
land,  are  named  cibllBeealD  bond  fottbe  pnrcbase 
money  ;  and  snlt  Is  bronglil  on  the  lx)nd,  aialust 
the  obllBor.  In  the  name  of  the  four  obllBees.  for 
the  benefit  of  aaolber  pervon  clalmlDK  tbe  benefi- 
ciary Interext  to  the  debt:  one  of  tbeobllseeH  and 
plalntltts,  having  no  Interest  In  Che  cist  except  as 
belnB  obligee  and  plaintiff.  Is  a  competent  wHneEis 
for  defendant  on  a  plea  of  non  est  factum. 
Nm   E*t    Pactma-Want    al   AKMsvIt— Oblectlon    In 
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t  Canrt.'-lD  debt  OD  a  bond,  defendaat 
pleads  that  bond  vaa  delivered  as  escirow  dp- 
coDdlcloDS  wblcb  were  doc  performed,  et  sic  o< 
eat  factmn:  Ibe  plea  is  not  verified  by  aflldavU 
tbe  party  according  to  utatnle  I  Rev.  Code.  cb.  118. 
i  n.  but  plaintiff  makes  no  objection  for  waot  of 
BQcb  affldavlt.  and  tbe  plea  Is  received  by  the 
coort.  iHBoe  Joined  npon  it.  trial,  verdict  and  }adg- 
ment  (or  defendant:  tbe  want  of  tbe  affidavit  to 
tbe  plea,  Is  not  a  Hood  objection  to  tbe  Judsmeat 

Joint  Bond— eKraw-Biecvtlonby  Otber  OMiser— Cue 
>t  B«r.— A  bond  prepared.  Intended  aod  purporting 
on  lt«  face,  to  be  tbe  joint  bood  of  O.  and 
fonr  commissi  oner),  under  decree  In  cbancer 
sale  of  land.  Is  slsned  and  sealed  by  Q.  and  by 
blm  delivered  to  one  of  tbe  obligees,  npon  c 
tloa  tbat  J.  alBOBbaUexecDte1t.otberw1seUsliall 
not  be  bindlDE  on  O.  but  be  anil  and  void;  J,  ae 
eiecntea  it:  Id  debt  on  tbe  bond  asalnst  Q. 
pleads,  tbat  tbe  bond  waa  delivered  to  tbe  obllsee 
as  an  escrow,  to  be  his  deed  only  upon  the  condl- 
Uou  that  J.  also  shonld  execute  It.  wblch  J.  i 
did.  et  ale  noQ  est  factum  :  HkLd.  the  plea 
good  bar.    Dlsaentiente  Allsn,  J. 

Eicraw— Delivery  to  anDtei—Deed  InconpleEc  i 
P«™.'-The  role  of  law.  that  a  deed  canm 
delivered  to  a  party  to  whom  It  Is  made  : 
escrow,  to  be  the  deed  of  tbe  obligor  only  ou 


•BKra  w— Odi  vary 

lU  F«ee.— The  doctrine  that  a  deed  cannot  bedell' 
ered  to  the  grantee  as  an  escrow  Is  applicable  onl 
to  tbe  case  of  deeds  which  are,  on  their  face,  con 
plete  contracts,  requiring  nothing  but  delivery  i 
make  them  iwrfect  according  to  Che  Intention  of  tb 
parties  :  and  it  is  not  applicable  to  deeds  which,  o 
tbeir   face.  lm|>ort  Cbat  somethiag  more  Is  to  b 
done,  besides  delivery,  to  make  them  complete  and 
perfect  contracts  according  to  tbe  intention  of 
parties.    In  support  of  this  proposition,  the  prii 
pal  case  is  cited  In  Tardy  v.  Sbclby.  SI  Ala.  SI 
So.   Rep.  £TB:    American    Button-Hole.  etc..  Co. 
Bnrlack.  a  W.  Va.  e64,  H  S.  E.  Rep,  t£l  :  Wendllnger 
V.  Smith.  75  Va.  »I7 :  Ward  v.  Choro.  IB  Qratu  807. 

The  principal  case  Is  dIatlngoiKbed  in  Miller  v. 
Fletcher,  n  Grate,  tm :  Nasb  v.  Fngate.  Si  Oratl. 
tot-rm. 

In  Ljtcle  V.  Cozad.  £]  W.  Va.  aW.  tbe  court  said  : 
"There  are  also  older  cases  Id  Virginia.  In  wblch 
the  conrL  held,  tbat  when  an  instrument  was  Incom- 
lilete  on  Ita  face  and  Indicated  that  others  were 
Intended  to  sign  It.  It  was  not  binding  on  tbose  who 
did  sign  It,  altbongh  tbe  condition  may 
been  known  to  Ibe  obligee  wben  It  was  de 
him.  See  Ward  v.  Cbnrn.  18  OralL  801.  and  Presloo 
V,  Hall,  iS  Oratt.  too." 

Tbe  principal  case  Is  cited  in  Ward  v. 
Oratt.  eoe,  for  the  propoxltloa  that,  where 
ment  Indicates  on  Its  face  that  others  ai 
cute,  besides  those  who  did  eiecute  It.  It  may  be 
shown  by  evidence  tbat  the  delivery,  Itaougb  made 
to  tbe  grantee  or  obligee,  was  conditional  apoa  the 
eiecutlon  of  the  Inatrnnieni  by  the  otber  parties, 
and  not  absolute.  See  the  principal  case  cited  In 
Harris  v,  Harris,  SS  Qralt,  7T» ;  Mttle  v.  Cozad.  £1 
W.  Va.  a» ;  Baylor  v,  Dejarnette.  IS  Oratt.  ITS ; 
Mackey  V.  Mackey.  2»Gratt.  IBS. 

See  /Ool-naU  lo  Miller  v.  Fletcher,  Z!  GratL  MO. 

SuM-Elf«t  ol  Prcaature  Delivery.— Tbe  principal 
case  is  «ted  in  Humphreys  v.  Richmond,  etc.  R.  R. 
Co..  S8  Va.  4H,  IS  S.  E.  Sep,  M5.  to  the  point  that  a 
delivery  of  Ibe  deed  by  the  depository  of  tbe  escrow. 
before  the  condltiona  are  performed.  la  anil  and 


See   generally. 
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dition.  and  tbat  in  sucb  case  tbe  delivery  la  abso- 
lute and  tbe  condition  nugatory.  Isappllcable  only 
to  the  case  of  deeds  which  are  upon  ibeir  face 
complete  contracts  requiring  nothing  but  deliv- 
ery to  make  them  perfect  according  to  the  Inten- 
tion of  tbe  parties:  not  to  deeds  which  apon  tbeir 
face  Import  that  something  more  is  to  be  done 
bealdes  delivery  to  make  tbem  complete  and  per- 
fect contracta  according  lo  tbe  Inteatioa  of  tbe 

Debt,  in  the  circuit  superior  court  of 
Mecklenburg-,  in  the  name  a  of  Keuben 
Hicks,  James  Harrison,  Pascal  Hicke  and 
Liittleberry  Baugh,  commisaionera 
480  &c.  *imag  for  the  benefit  of  Robert 
Jackson,  against  Goode,  oa  a  bond 
for  590  dollars  62  cents.  Tbe  declaratioD 
demanded  that  sum  vrith  interest  from  the 
8th  July  1827,  and  counted  on  the  bond  as 
the  deed  of  Goode,  and  made  profert  of  it, 
in  the  usual  fotm. 

Goode  craved  oyer  of  the  bond  j  and  it 
wa«  in  the  following'  nords : 

"We  John  C.  Goode  of  the  county  of 
Mecklenburg  and  Benjamin  B.  Jones  of  the 
county  of  Greenesville  are  held  and  firmly- 
bound  unto  Reuben  Hicks,  James  Harrison, 
Pascal  Hicks  and  Littleberry  Baug-h,  com- 
missioners appointed  by  the  county  court 
of  Brunswick  to  make  sale  of  the  land  in 
the  decree  mentioned  belonging  to  the 
estate  of  James  Rawlinga  deceas^,  in  the 
just  sura  of  590  dollars  62  cents,  for  value 
received,  on  or  before  the  8th  day  of  July 
next.  In  witness  whereof  we  have  here- 
unto set  out  hands  and  seals  this  13th  day 
of  July  1826. 

John  C.  Goode,     [Seal.]"* 
CSeal.t 
"Teste 

"J.  Rice  as  to  J.  C.  Goode." 

And  then  Goode  pleaded  in  bar,  that  the 
supposed  bond  in  the  declaration  mentioned, 
was  made  and  signed  by  him  on  the  day  of 
its  date,  and  by  him  delivered  to  Harrison, 
one  of  the  obligees  therein,  ae  an  escrow, 
to  be  by  him  kept,  on  this  express  condi- 
tion, and  none  other,  that  Jones  should  sign 
and  seal  it  as  his  act  and  deed,  and  should 
become  thereby  jointly  and  equally  bound 
with  Goode,  as  his  joint  co-obligor  for  the 
said  sum  of  590  dollars  62  cents  due  on  the 
8th  July  1627,  if  Jones  should  refuse 
or  fail  to  sign,  seal  and  deliver  'the 
bond,  as  joint  co-obligor  with  Goode, 
then  the  same  wab  not  to  bind  Goode, 
and  was  to  be  redelivered  by  Harrison  to 
I,  and  to  be  held  null  and  void;  and  then 
tbe  plea  averred,  that  Jones  never  signed, 
sealed  and  delivered  the  instrument  as  his 
act  and  deed;  whereby  the  instrument  of 
Goode,  BO  delivered  to  Harrison  as  an 
DW,  was  wholly  discharged,  annulled 
and  vacated;  and  so  the    same   was  not  his 


appended  lo  i 
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ISQratCSOl, 
There  were  two  other  bonds  executed  by  Goode 
Ibesame  obligees,  for  the  same  sun,  and  of  tbe 
me  tenor  witb  this,  only  the  money  was  payable 
different  dates.    Thebondswere  given  forlnatal- 

ments  of  the  purchase  money  of  tbe  land  tbereln 

mentioned.— Note  in  Original  Edition. 
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deed :    concluding    to    the    coui 
plaintiffs  joined  issue. 

There  were  two  trials  of  this  i 
□either  jury  could  agree,  and  thi 
verdict.  The  plaititiifB  then  asked  and  had 
leave  to  withdraw  their  replication  t( 
Goode'H  plea.  And  at  a  subsequent  term, 
Goode  ofiered  two  additional  pleas :  1.  That 
the  supposed  bond  in  the  declaration 
tloned,  was,  on  the  daj  of  its  date,  . 
seated  to  Goode  by  Harrison,  one  of  the 
obligees  nominally,  haTing  no  interest 
therein,  he  having  declined  acting  as 
of  the  commissioners  to  whom  the  writing 
was  executed,  for  him  Goode  to  sign  and 
execute,  and  that  Goode  signed  it,  and  left 
it  in  the  custody  of  Harrison  as  an  escrow, 
to  be  by  him  kept,  on  this  express  condition 
and  none  other,  that  before  the  delivery 
thereof  to  the  piaintifFs,  Harrison  should 
prncure  Jones  to  sign  and  seal  it  as  his  act 
and  deed,  and  thereby  become  jointly  and 
equally  bound  with  Goode  as  joint 
obligor,  and  if  Jones  should  not  sign, 
and  deliver  it,  as  joint  co-obligor  i 
Goode,  then  it  was  not  to  bind  Goode,  but 
was  to  be  delivered  and  returned  to  him, 
and  to  be  held  null  and  void ;  and  the  plea 
averred  that  Jones  did  not  sign,  seal  and 
deliver  Ac.  whereby  the  writing  so  left  in 
Harrison's  custody  as  an  escrow,  became 
and  was  wholly  annulled  &c.  and 
not  Goode's  deed.  Concluding 
country.  2.  The  other  additional  plea  was 
like  the  first,  except  only  that  this  plea,  al- 
leging, that  the  supposed  bond  was  delivered 
to  Harrison  as  an  escrow,  to  be  delivered 
to  the  plaintiffs  upon  condition  that 
482  Jones  also  should  execute  it,  and  "that 
Jones  never  executed  it,  did  not  stale 
that  Harrison  was  one  of  the  obligees 
the  bond.  This  plea  also  concluded  to  t 
country.  The  former  plea,  and  the  two 
additional  pleas,  were  not,  any  of  them, 
verified  by  affidavit. 

The  plaintiffs  objected  to  the  admission 
of  these  additional  pleas,  not  specially 
because  they  were  not  verified  by  affidavit, 
but  in  general  terms;  the  court  allowed 
them;  and  the  plaintiffs  excepted.  The 
plaintiffs  then  put  in  replications  to  the 
pleas,  traversing  the  fact  that  the  bond 
was  delivered  by  Goode  to  Harrison  as  an 
escrow,  as  Goode  alleged,  and  concluding 
to  the  country.    And  Goode  joined  the  issues. 

Upon  the  third  trial  of  the  cause,  the  jury 
found  a  verdict  for  the  plaintiffs;  but  upon 
the  motion  of  Goode,  the  court  set  aside  the 
verdict  and  ordered  a  new  trial,  to  which 
the  plaintiffs  excepted. 

It  appeared  by  the  bill  of  exceptions,  that 
at  the  two  former  trials,  neither  of  which 
resulted  in  a  verdict,  James  Harrison,  one 
of  the  obligees  in  the  bond,  to  whom  the 
pleas  alleged  it  had  been  delivered  as  an 
escrow,  had  been  offered  as  a  witness  for 
Goode,  that  the  plaintiffs  objected  to  his 
competency,  that  the  court  overruled  the 
objection,  and  that  he  was  examined  in 
person.  At  the  term  next  preceding  that 
at  which  the  third  trial  was  had  (when  the 
ca.use  was  continued)  the  court  said,  that 
the  cbunse!  had  better  look  to  the  question 
whether  Harrison  was  a  competent  witness, 
before  the  then  next  term,  Intimating  that 
Harrison  might  be   made   competent.     But 
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Goode  and  his  counsel   made  affidavit,  that 
they    understood    the    doubt    suggested    as 


to  the  competency  of  Harrison  to  refer  ti 
the  fact  of  his  being  one  of  the  obligees  In 
the  bond,  not  to  any  objection  that  could 
be  removed  by  releases  executed  by  Goode 
and  Harrison  to  each  other.  At  the  third 
trial,  the  deposition  of  Harrison,  which  had 
been  taken  de  bene  esse,  was  offered  in  evi- 
dence for  Goode.      [This   deposition 

483  *stated,  that    Harrison    did    not    act, 
but    declined    to    act,    as    one   of  the 

commissioners  of  the  county  court  of 
Brunswick  for  the  sale  of  the  land  of  Raw- 
lings's  estate:  that,  wishing  to  purchase 
the  land  for  the  benefit  of  his  children,  he 
applied  to  Goode  and  to  Jones  (his  wife's 
brother)  to  purchase  it  for  them ;  Goode, 
in  the  absence  of  Jones,  consented  to  do 
so  provided  Jones  would  become  jointly 
bound  with  him  for  the  purchase  money, 
and  Jones,  in  Goode's  absence,  consented; 
and  this  was  made  known  to  the  commis- 
sioners on  the  day  of  sale :  that  the  land 
was  cried  out  at  the  sale  upon  Harrison's 
bid,  and  bonds  for  the  purchase  money  were 
prepared,  to  be  executed  by  Goode  and 
Jones:  that  Harrison  presented  the  bonds 
to  Goode  for  execution,  who  executed  them 
upon  the  express  condition  that  Jones  also 
should  execute  them,  which  Harrison  prom- 
ised to  have  done,  before  delivery  to  the 
commissioners,  (the  bond  on  which  this 
suit  was  brought  was  one  of  them):  that 
Harrison  sometime  afterwards  delivered  the 
bonds  to  one  of  the  commissioners  with  a 
full  communication  of  the  condition  on 
which  Goode  had  executed  them,  the  com* 
missioner  agreeing  to  procure  the  execution 
thereof  by  Jones ;  but  he  neglected  it,  and 
'Jones  died :  that  Harrison  was  to  indemnify 
Goode  and  Jones,  by  paying  the  purchase 
money  of  the  land  himself,  if  he  could,  and 
in  that  case  he  was  to  have  the  property ; 
if  he  could  not  make  the  payment,  the  land 
was  to  be  made  over  to  his  wife  and  chil- 
dren, and  to  be  held  subject  to  the  payment 
of  the  purchase  money:  and  that  Harrison 
put  into  Goode's  hands,  a  bond  of  one 
Devenport  for  1000  dollars,  which  Goode 
was  to  collect,  and  apply  towards  the  pay- 
ment of  the  purchase  money;  this  was  be- 
fore Jones's  death,  when  Goode  expected 
Jones  to  join  him  in  the  bonds  for  the  pur- 
chase money;  and  the  witncHS  supposed 
Goode  still  held  Devenport's  bond,  or  had 
collected  it.]  The  plaintiffs'  counsel  ob- 
jected to  the  reading  of  this  deposition  of 
Harrison  as  evidence    for  Goode.    the 

484  'court  sustained   the    objection,*    the 
evidence  was  excluded,    and  a  verdict 

was  rendered  for  the  plaintiffs.  The  ground 
on  which  Goode  ashed  a  new  trial,  was, 
that  the  exclusion  of  the  evidence  of  Har- 
rison as  being  a  party  interested  in  the 
cause,  when  it  had  been  admitted  on  two 
former  trials,  and  when  it  might  have  been 
obviated  by  mutual  releases  between  Goodo 
and  Harrison,  if  the  ground  of  objection 
to  Harrison's  competency  had  been  under- 
stood and  anticipated,  operated  as  a  sur- 
prise upon  Goode  at  the  trial ;  and  the  court 
also  viewing  it  in  that  light,  set  aside  the 
verdict,  and  ordered  a  new  trial;  to  which 
the  plantiffs  excepted. 
Before  the  fourth  trialof  the  cause,  Goode 
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and  Harrison  executed   mutual    releases   to 

each  other,  of  all  claims  and  reaponsibiti 

ties  of  either  against  ot  to  the  other,  ark 

Ing  in  any  way  out  of   the   result  of   this 

suit,  or   of  any  other  suit  on  the   bonds 

the    same    tenor    taken    for   the   pnrchi 

money  of  the  land. 

Upon  the  fourth  trial  of  the  cause,  the 
deposition  of  Harrison  (which  had  been 
taken  again)  was  offered  in  evidence  for 
Goode,  and  the  plaintiffs'  counsel  objected 
to  the  admission  of  it  on  the  fronod  tha( 
Harrison  was  interested  and  incompe- 
48S  tent;  but  the  court  overruled  the  'ob- 
jection, and  the  deponition  was  read: 
to  which  the  plaintiffs'  counsel  excepted. 
The  bill  of  ezcepttons  set  forth  the  new 
deposition  of  Harrison,  and  the  mutual 
releases  of  Goode  and  Harrison  to  each 
other.  [The  new  deposition  shewed  the 
same  facts  stated  In  the  former,  and  the 
following  additional  facts— that  the  land 
(the  purchase  money  for  which  was  the 
consideration  of  the  bond  on  which  the  snif 
was  brought)  had  been  since  sold  by  Har- 
rison to  a  new  purchaser,  with  the  knowl' 
edge  of  the  commissionera  who  made  the 
for.ner  sale  and  who  were  to  convey  the 
title  to  the  purchaser,  and  with  the  knowl- 
edge also  of  Jackson  for  whose  benefit  this 
Buit  was  brought,  and  who  was  the  executor 
of  Kawlings  to  whose  estate  the  land  be- 
longed, and  the  ap'ent  of  his  widow  and 
heirs  or  devisees;  that  Jackson  declared 
himself  perfectly  satisfied  with  the  new 
sale,  of  which  he  was  to  receive  the  pro- 
ceeds, and  told  Goode  that  the  affair  was 
arranged,  and  he  need  not  give  himself 
any  further  trouble  about  it;  and  that,  in 
consequence  thereof,  Goode  gave  Harrison 
a  draft  on  Devenport  for  400  dollars  yet  due 
of  Devenport's  bond  which  Harrison  had 
transferred  to  Goode  for  his  indemnity,  and 
declared  his  readiness  to  make  a  settlement 
with  Harrison  of  that  transaction.] 

The  jury  found  a  verdict  for  Roode; 
which  the  plaintiffs  moved  the  court  to  set 
aside,  and  order  a  new  trial :  the  court  over- 
ruled the  motion,  and  to  that  opinion  the 
plaintiffs  did  not  file  exceptions.  The  court 
then  gave  judgment    for   Goode    upon    the 
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verdict.  And  this  court  allowed  the  plain- 
tiSs  a  supersedeas  to  the  judgment. 

Macfarland  and  Rhodes,  for  the  plainti  ffs, 
I.  submitted,  that  the  court  erred  in  setting- 
aside  the  verdict  rendered  for  the  plaintiffs 
on  the  third  trial,  and  granting  a  new  trial, 
on  the  ground  that  Goode  had  been  sur* 
prised  by  an  opinion  of  the  court  on  a  point 
of  law  ruled  at  the  trial ;  a  kind  of 
surprise  which  was  no  good  ground 
486  'f or  disturbing  the  verdict ;  and  be- 
sides, Goode,  so  far  from  being  sur- 
prised, had  been  warned  at  the  previous 
term,  and  would  not  take  warning.  And 
that  the  court  erred  too,  in  admitting  Har- 
rison's deposition  in  evidence  for  Goode; 
for  Harrison  was  the  real  purchaser  of  the 
land,  though  Goode  gave  his  bond  for  the 
purchase  money,  and  if  Goode  should  be 
compelled  to  pay  the  debt,  Harrison  would 
be  bound  to  repay  the  money  to  him;  and 
Harrison  was  one  of  four  plaintiffs  on  the 
record,  who,  if  they  succeeded,  would  be 
entitled  to  costs  as  well  as  to  the  debt,  and 
Harrison  would  be  bound  to  reimburse  to 
Goode  both  debt  and  costs.  The  mutual 
release  could  not  affect  the  costa,  and  did 
not  extinguish  the  interest  which  Harrison 
had  to  protect  Goode  from  the  recovery  of 
both  debt  and  costs.  II.  They  contended 
that  the  court  erred  in  admitting  Goode'a 
pleas:  1st,  because  (if  for  no  other  reason) 
they  were,  none  of  them,  verified  by  his 
affidavit :  they  were  special  pleas  of  non  est 
factum,  1  Chitt.  Plead.  479,  2  Id.  463,  pleaa 
which  the  statute,  1  Rev.  Code,  ch.  128,  ( 
33,  p.  A96,  expressly  provided  should  not  be 
admitted  unless  the  truth  thereof  be  proved 
by  the  oath  of  the  party.  But  2ndly,  they 
said,  the  pleas  were  in  substance  naught. 
The  defence  set  up  by  them  was,  that  the 
t>ond  was  signed  and  sealed  by  Goode,  and 
by  him  delivered  to  Harrison,  one  of  the 
obligees,  as  an  escrow,  upon  condition  that 
Jones  should  execute  it  as  a  joint  co-obligor 

th  Goode,  otherwise   it  should  be  void  as 

Goode,  and  Jones  having  never  executed 
it,  therefore  it  was  not  Goode's  deed.  Now, 
it  could  not  be  doubted,  that  a  delivery  of 
a  bond  to  one  of  several  obligees  enured  as 
ivery  to  all ;  and  the  law  was  well  set- 
tled, that  a  deed  cannot  be  delivered  to  a 
party  himself  as  an  escrow  ;  that  if  a  man 
make  and  deliver  his  sealed  instrument  to 
the  party  to  whom  it  is  made  aa  an  escrow 
'~  be  his  deed  upon  certain  conditions,  this 

an  absolute  delivery,  and  the  conditions 
are  nugatory.      They  cited   and    <x- 

7  amined  Shep.  Touchs.  "58,  9  Harg. 
Co.  Lift.  36  a,  note  3;  Whiddon's  case, 
Cro.  Eiii.  520;  Hawksland  v.  Gatchell,  Id. 
835;  Williams  v.  Green,  Id.  884,  S.  C,  Mo, 
642;  Blunden  v.  Wood,  Cro.  Jac.  85  j 
Thoroughgood'a  cas*-,  9  Co.  137;  Degory  v. 
Roe,  Mo.  300;  S.  C.  1  Leon.  152,  and  John- 
son &  others  v.  Baker,  4  Barn.  A  Aid.  440, 
6  Eng.  C,  L.  R.  479,  The  last  case  would 
probably  be  relied  on  as  an  authority  for 
the  defendant;  but,  they  said,  it  was  decided 
without  a  careful  consideration  of  the  au- 
thorities, and  yet  it  would  be  found,  on 
examination,  not  to  contradict  them.  It 
was  an  action  of  covenant  on  a  deed  of 
composition  between  debtor  and  creditors, 
bronght  by  creditors  who  executed  it,  on 
one  of  the  covenants  to  them,   against   the 
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surety  for  tbe  payment  of  the  compositii 
who  pleaded,  that  the  deed  was  delivered 
as  an  escrow,  upon  condition  that  it  should 
not  be  delivered  to  the  plaintiffs,  bat  should 
be  void,  unless  it  should  be  executed  by 
certain  other  creditors,  but  they  never  ex- 
ecuted it,  and  so  it  was  not  his  deed;  issue 
was  joined  on  thin  plea;  it  appeared  at  th* 
trial,  that  before  the  execution  of  the  deed, 
it  was  agreed,  in  the  presence  of  the  surety 
who  was  to  become  bound  (or  the  payment 
of  the  compositiou,  that  it  should  be  void 
unless  all  the  creditors  shonld  execute  it, 
and  subsequently,  though  at  the  same  in- 
terview, the  surety  executed  the  deed  in  the 
ordinary  way  without  sajlng'  any  thing  at 
the  precise  time  of  the  delivery ;  and  the 
deed  was  delivered  to  one  of  the  creditors, 
who  was  to  get  it  executed  by  the  others; 
and  it  was  held,  that  the  condition  previ- 
ously expressed,  though  not  introduced  intc 
the  act  of  delivery,  was  sufficient  to  make 
this  a  delivery  of  the  deed  as  an  escrow, 
and  as  it  appeared  that  this  condition  was 
not  complied  with,  the  plaintiffs  were  not 
entitled  to  recover.  Now,  they  remarked, 
1.  that  the  question  was  not  distinctly  pre- 
sented by  the  pteadincfs  in  that  case, 
whether    the   plea  was   a  good  bar  or  not ; 

the  pleadings  admitted  that,  if  true, 
468      it  was  a  bar:  2.   that  .that  deed  *was 

not,  like  this,  a  plain  deed  of  grant 
or  obligation;  it  was  a  deed  of  mutual  an' 
dependant  covenants;  a  deed  of  composi 
tion  whereby  payments  were  to  be  made  to 
all  creditors,  each  and  all  of  whOra  were  to 
covenant  on  their  part  (o  re'ease  their 
claims,  and  if  any  should  not  release,  the 
whole  purpose  ff  the  deed  would  be  defeated : 
3.  each  of  the  creditors  as  covenantees  h^d 
several  and  distinct  interests;  they  were 
not  joint  parties:  and  4.  it  did  not  appear, 
that  the  deed  was  delivered  to  a  party  as 
an  escrow;  it  was  indeed  delivered  to  one 
of  tbe  creditors;  but  he  was  not  a  party  at 
the  time  of  the  delivery,  unless  he  had  then 
executed  it,  and  it  was  not  stated  as  part 
of  the  case  that  he  had  done  so,  and  was  a 
party.  That  case,  therefore,  not  only  stood 
alone,  but  it  was  not  an  authority  in  point 
to  sustain  the  judgment  in  this  case. 

Iiyons  and  Stanard,  for  the  defendant, 
answered,  I,  that  the  unexpected  opinion  of 
the  court  at  the  third  trial  upon  the  question 
of  the  admissibility  of  Harrison's  deposi- 
tion, deprived  Goode  of  that  evidence,  in 
itself  conclusive  of  the  truth  of  his  plea, 
upon  an  objection  which,  if  it  had  been 
anticipated,  could  easily  have  been  obvi- 
ated; and  the  final  result  of  the  case  ap- 
proved the  justice  of  the  court  in  setting 
aside  the  verdict  rendered  at  the  third  trial. 
It  was  true  the  court  had  given  an  intims' 
tion  of  the  objection  to  the  competency  of 
Harrison's  evidence;  but  it  was  not  just  to 
say  that  Goorle  would  not  take  the  warning ; 
he  did  not  understand  it.  Then,  as  to  the 
question  whether  Harrison  was  a  competent 
witness;  if  Harrison  ever  had  any  such  in- 
terest in  the  cause  as  rendered  him  incom- 
petent (which  they  denied),  the  deed  of 
mutual  release  between  him  and  Goode  ex- 
tinguished all  and  every  interest  he  could 
have  in  the  result  of  the  controversy. 
Neither  Harrison,  nor  the  other  nominal 
plaintiffs,  had  any  interest    in   the   costs; 
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Jackson    for   whose   benefit   the   suit   was 
brought,  not  the  plaintiffs   in  whose  n 


brought     it,     and    who    had     no 

489  ''interest  in  it,  was  entitled  to  costs 
if  he  recovered  judgment,  and  re- 
sponsible for  costs  if  he  was  cast.  II.  The 
plea  first  pleaded  was  not,  any  more  than 
the  two  additional  pteas,  verified  by  Goode's 
affidavit;  yet  that  plea  was  received  with- 
out objection,  the  plaintiffs  joined  issue 
upon  it,  and  two  trials  were  bad  of  that 
issue;  and  when  the  two  additional  pleas 
were  offered,  the  plaintiffs  did  not  object 
to  them  because  they  were  not  sworn  to, 
but  (as  their  bill  of  exceptions  shewed)  he- 
cause  they  did  not  present  a  good  bar.  They 
never  took  exception  to  the  pleas  for  want 
of  the  affidavit  of  the  party  In  the  court 
below,  ivhere  the  defect  could,  and  doubt- 
less would,  have  been  supplied ;  in  effect, 
they  waived  the  objection  there;  and  itnas 
too  late  now  to  make  it  here.  Upon  the 
merits,  they  maintained,  that  the  pleas 
presented  a  good  bar.  The  rule  of  law  that 
a  deed  cannot  be  delivered  as  an  escrow 
to  tbe  party  to  whom  It  is  made,  but  only 
to  a  stranger  to  the  contract— that  if  a  deed 
be  delivered  to  a  party  to  whom  it  in  made 
as  an  escrow  to  be  good  upon  certain  con- 
ditions or  otherwise  to  be  void,  the  condi- 
tions are  nngatory,  and  the  delivery 
absolute^had  reference  to  deeds  perfect 
and  complete  upon  the  face  of  them,  and  to 
deliveries  thereof  to  a  party  or  parties  in 
interest  entitled  to  the  benefit.  The  rule 
was  not,  in  its  principle  or  its  reason,  at 
all  applicable  to  a  case  like  the  present,  of 
a  bond  which  imported,  upon  Its  face,  au 
incomplete  contract  when  Goode  parted  with 
it,  according  to  the  intention  of  all  parties, 
and  required  clearly,  that  it  was  to  be  com- 
pleted by  Jones's  execution  of  it  as  a  joint 
obligor,  and  this  bond,  so  incomplete  and 
BO  afterwards  to  be  completed,  delivered, 
not  to  a  party  having  any  beneficial  inter- 
est in  it,  but  to  one  of  four  nominal 
obligees,  all  of  whom  were  naked  trustees 
for  the  benefit  of  others.  They  enforced 
this  distinction  with  great  earnestness,  and 
examined  the  authorities  to  shew  that  it 
was  just  and   even    necessary.     But  taking 

the  case  in  the  point  of  view  in  which 

490  the  "plaintiffs'    counsel    regarded   It, 
they  relied  on  the  case   of  Johnson  v. 

B^ker  as  an  authority  directly  in  point  for 
the  defendant  in  this  case:  they  said,  it 
was  even  a  stronger  case  than  this.  Ttiey 
then  adverted  to  the  difference  between  the 
two  additional  pleas.  Tbe  first  of  them 
stated,  that  Harrison,  to  whom  the  bond 
was  delivered  as  an  escrow,  was  one  of  the 
obligees,  but  alleged  that  he  was  only  a 
nominal  obligee,  for  that  he  did  not  act  aa 
one  of  the  commissioners  who  sold  the  land 
for  tbe  purchase  money  of  which  the  bond 
was  intended  to  be  taken  ;  he  was  not  really 
an  obligee  even  in  trust  for  others;  be  was 
not.  in  truth,  a  party.  But  in  the  other 
additional  plea,  it  is  pleaded  that  the  bond 
delivered  as  an  escrow  to  Harrison, 
lout  stating  that  he  was  one  of  the 
obligees;  non  constat  from  that  plea,  that 
the  Harrison  to  whom  the  bond  was  deliv- 
ered as  an  escrow,  was  the  same  Harrison 
who  was  named  as  one  of  the  obligees. 
Issues  were  joined  upon  trath  the  pleas;  the 
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jui;  found  forGoode  npon  both  iasaea;  and 
thoug'h  the- plain ttfTe  moved  for  a  new  trial, 
they  took  nociception  to  the  opinion  of  the 
court  07errulin|;  that  motion.  Upon  the 
verdict  on  the  last  issue,  Goode  was  entitled 
to  judgement ;  and  no  exception  being  taken 
to  the  refusal  of  the  court  to  set  aside  the 
verdict,  aa  being-  contrary  to  evidence  npon 
the  last  issue,  this  court  could  not  look  into 
the  evidence  to  see  whether  or  no  the  ver- 
dict TTas  warranted  by  it;  and  if  it  could, 
yet  seeing  that  substantial  juBtice  had  beea 
done,  it  would  not  disturb  the  verdict. 

CABELti,  J.  I  am  not  disposed  to  con- 
trovert the  distinction  between  a  deed  de- 
livered as  an  escrow  to  the  party  to  the 
deed,  and  one  that  is  delivered  to  a  stranger. 
While  it  is  universally  conceded,  that  where 
a  deed  is  sealed  and  delivered  to  a  stranger, 
as  an  escrow,  until  certain  conditions  are 
performed,  and  then  to  be  delivered  to  him 
to  whom  the  deed    is   made,    to    take 

491  effect  "as  the  deed  of  him  who  sealed 
it,  such  deed,  even  although  the  other 

party  get  it  into  his  possession,  is  as  in- 
operative, until  the  conditions  are  per- 
formed, as  if  it  had  never  been  delivered  at 
all ;  yet  it  seems  to  be  settled  also,  that  if 
a  deed  be  sealed  and  delivered  to  the  party 
himself  to  whom  it  is  made,  as  an  escrow, 
but  to  become  the  deed  of  him  who  sealed 
it  on  certain  conditions,  in  such  case,  let 
the  form  of  the  words  be  what  it  may,  the 
delivery  is  absolute,  and  the  deed  shall  take 
effect  presently  as  his  deed,  and  the  party 
is  not  bound  to  perform  the  conditions.  Co. 
Litt.  36  a.  Shep.  Touchs.  58,  9.  The  rea- 
sor  assigned  by  Coke  is,  that  "the  delivery 
is  sufficient  without  speaking  of  any  words 
(otherwise  a  man  that  is  mute  could  not 
deliver  a  deed)  and  tradition  is  only  requi- 
site; and  then  when  the  words  are  contrary 
to  the  act  which  is  the  delivery,  the  words 
are  of  none  effect;"  for  "non  quod  dictum 
est,  sed  quod  factum  est,  inspicitur."  In 
the  case  of  Williams  v.  Green,  Cro.  EUz. 
884,  the  reason  assigned  by  the  court  is, 
that  if  it  were  allowed,  "a  bare  averment, 
without  any  writing,  would  make  void 
every  deed."  As  already  observed,  I  shall 
not  controvert  the  propriety  of  this  dis- 
tinction. But  I  must  say,  that  the  reason- 
ing on  which  it  is  founded,  is  not  only 
very  technical,  but  it  is  unsatisfactory  to 
my  mind;  for  it  is  not  every  tradition,  or 
passing  of  a  deed  from  the  hands  of  one  to 
the  hands  of  another,  that  will  constitute 
a  legal  delivery  of  it  as  a  deed.  Something 
at  least  is  due  to  the  intention  with  which 
the  tradition  is  made;  and  such  intention, 
on  such  an  occasion,  is  generally  gathered 
from  our  words,  rather  than  from  our 
actions.  Therefore,  I  am  not  disposed  to 
carry  the  doctrine  farther  than  it  has  al- 
ready been  carried  by  the  adjudged  cases. 

I  have  not  observed  a  single  case  in  which 

the    doctrine    has  been  applied  to  any  deed 

which  was   not,    on    its    face,    perfect    and 

complete,  requiring  nothing   to  be  done  to 

give  it  full  eSicacy   as  a  deed  accord- 

492  ing  to  the  intention  "of   the    parties, 
but  the  mere  delivery  of  it  as  a  deed. 

This  is  necessarily  the  case,  where  the 
tradition  is  to  the  party  himself;  for,  in 
such  case,  the  instrument  becomes,  by  the 
mere  tradition,  ipso  facto,  the  present  deed 


of  the  party;  which  could  not  be,  if  the 
deed  were  not  in  itself  perfect  and  complete 
as  an  instrument,  according  to  the  intention 
of  the  parties,  as  gathered  from  the  instru- 
ment itself.  All  the  cases  will  accordingly 
be  found  to  relate  to  conditions  extrinsic 
and  dehors  the  deed.  I^et  these  principles 
be  applied  to  this  case. 

The  deed  on  which  this  suit  is  brought, 
commences,  "We  John  C.  Good«  and  Ben- 
jamin B.  Jones  are  held  and  Rrmly  bound 
Ac.  in  the  just  and  full  sum  Ac.  on  or  be- 
fore Ac."  and  concludes  "witness  our  hands 
and  seals  Ac."  Then  comes  the  signature 
of  Goode,  with  a  seal  annexed;  and  under 
it,  where  the  name  of  the  other  obligor 
ought  to  be,  there  is  a  seal,  but  no  signa- 
ture: and  it  is  attested  "J.  Rice,  as  to  J. 
C.  Goodc"^<;an  any  thing  be  more  mani- 
fest, than  that  this  deed  was  not  intended 
to  be  the  several  deed  of  Goode?  Is  it  not 
clear,  that  it  was  not  intended  to  be  even 
his  joint  and  several  deed?  It  is  purely 
and  merely  joint ;  importing  a  joint  obli- 
gation with  Jones— and  this  was  the  inten- 
tion of  all  the  parties  to  the  deed,  at  the 
time  Goode  signed  and  sealed  it.  A  thou- 
sand witnesses  would  not  prove  this  more 
strongly,  than  it  is  proved  by  the  form  and 
tenor  of  the  instrument  itself.  This  being 
the  case,  and  the  deed  having  been  made 
part  of  the  declaration  by  the  oyer  craved 
of  it,  a  question  might  be  made  whether 
Goode  might  not  have  successfully  demurred 
to  the  declaration;  or,  if  oyer  had  not  been 
craved  of  the  deed,  whether  he  might  not 
have  successfully  opposed  its  intrMluctlon 
as  evidence,  as  being  variant  from  the  deed 
described  in  the  declaration,  which  ^eads  it 
as  the  several  obligation  of  Goode.  The  exi- 
gencies of  this  case  do  not  require  me,  nor  do 
I  mean,  to  give  any  opinion  on  those  points. 

But  the  question  does  arise,  and  I  am 
493      'obliged  to  decide,    whether  the  fact 

pleaded  and  proved  by  Goode,  that  the 
execution  of  the  deed  by  Jones  was  to  be 
the  condition  of  its  being  obligatory  on 
him,  be  one  of  those  conditions  which  the 
law  will  disregard,  merely  because  of  the 
tradition  by  him  of  the  instrument,  in  its 
present  form,  to  one  of  the  obligees?  I  am 
clearly  of  opinion,  that  it  is  not.  The  case 
doe»  not  come  within  the  reason  of  the  rule. 
The  fact  alleged  is  not  contrary  to,  but  is 
consistent  and  conformable  with  the  face 
of  the  instrument  itself,  and  the  act  of  the 
parties.  Nor  is  there  any  of  the  danger 
relied  on  in  the  case  in  Croke,  of  defeating 
a  solemn  deed  by  mere  averment;  for,  as 
just  observed,  the  averment  in  this  case  Is 
consistent  with  the  deed  itself.  There  is 
also  another  most  remarkable  feature  in 
this  case,  which  eminently  distinguishes  it 
from  all  others:  the  fact  on  which  Goode 
relies,  is  not  only  consistent  with  the  tenor 
of  the  deed  itself,  but  is  admitted,  and  even 
sworn  to,  by  that  one  of  the  obligees  to 
whom  the  delivery  was  made ;  who  is  also 
one  of  the  plaintiffs  in  the  cause,  and  who, 
notwithstanding,  has  become  a  voluntary 
witness  on  the  part  of  the  defendant.  In 
such  a  case,  it  seems  to  be  idle  to  talk  of 
a  rule,  which  is  founded  on.  the  danger  of 
admitting  parol  averments  repogmant  to  the 
acts  of  the  parties.  I  think  the  judgment 
must  be  affirmed. 
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BROOKE  audSTANARD,  J.,  concurred. 

ALLEN,  J.  I  concur  in  affirming  the 
iudgmeat,  but  not  for  the  leaaon  asaigned. 
The  second  of  the  additional  pleas  alleges 
a  delivery  as  an  escrow  to  Harrison,  with- 
out shewing  that  he  was  one  of  the  obligees; 
to  this  plea  there  was  a  general  replication, 
upon  which  issue  was  joined;  and  upon 
that  issue,  as  well  as  on  the  others,  there 
was  a  verdict  for  the  defendant.  The  fact 
that  Harrison  was  an  obligee,  came  out  in 
the  evidence  at  the  trial.  But  there 
494  was  no  exception  to  the  refusal  *of 
the  court  to  grant  a  new  trial.  And 
even  if  the  evidence  could  be  looked  into, 
the  same  evidence  which  shewed  that  Har- 
rison was  an  obligee,  shewed  also  that  the 
parties  did  not  contemplate  the  deliver;  of 
the  instrument  as  a  deed.  Under  such  cir- 
cumstances, the  court,  in  the  proper  exer- 
cise of  its  discretion,  would  have  been 
justified  in  refusing  a  new  trial.  On  this 
ground,  I  am  for  affirming  the  judgment. 
'    Judgment  affirmed. 


495      *St«phan  Martin  v.  John  Martin. 
Janaary.  IK4£.  Rlcbmond. 

ArMtrslloa  and  Award— Ob)ectloiH  to  Award— 0«l>- 
atoBt  ■DdloCDrrectltecllab*— C«M  at  Bar. —S.  brings 
detinue  aealust  J.  for  one  slave  and  J.  detinue 
asalnRt  S.  (or  Cbree  Blares,  and  J.  brlQES  also  an 
action  of  debt  acalnat  S.  and  the  parties  agree  to 
refer  all  matters  In  diBerence  lo  the  three  gnlts  to 
two  arbitrators  and  tbelr  umpire,  whose  awards, 
or  tbe  awards  of  tbelr  ntnplre,  to  be  made  the 
JadBmeDtaof  the  court:  wblcbsubmlsHloD  iamsde 
a  rule  of  court:  the  arbitrators  proceed  to  arbitrate 
tbecwoacclona  of  detinue,  and  malce  an  award 
tbereln,  wlcboat  arbllraUns  tbe  action  of  debt; 
Id  their  award,  the  date  of  ibe  submission  Is  not 
recited,  aud  tbe  submission  Is  recited  as  refer- 
rlDE  to  arbitration  the  two  actions  at  detinue  oaly : 
and  the  award  Id  J.'s  action  of  detinue  asalnst  S. 
Blves  J.  the  threeslaves  demanded  In  bis  declara- 
tion, and  two  other  slaves.  Increase  of  a  female 
slave  demaDded.  born  after  tbe  action  brousht: 
HiLD.  neither  tbe  omission  to  state  the  date  of 


r  the 


f  the 


submission  as  referrlns  tbe  two  actions  of  delli 
only,  nor  the  (allure  to  proceed  to  arbitration  of 
the  action  of  debt.  Is  a  food  BTound  of  objection 
to  the  award  under  the  terms  of  thin  submlHslou. 
Delinne—Peniaie  Slavs— Recovery  at  inercaae— Qucrct 
— Whetber.  In  detinue  for  a  female  slave,  her  In- 
crease born  peDdlnn  the  action  can  be  recovered  F 
Whether.  In  tbe  trial  of  such  action  by  lury.  ver- 
dict can  properly  be  rendered,  and  ladBment 
(tlven.  for  such  after-born  Increase  •  Whether 
there  Is  any  difierence,  la  this  respect,  beci 


It  If  a 


cannot  properly  render  a  verdict  (or  such  after- 
bom  increase,  tbe  arbitrators  may  award  tbe 
same  ?  Two  ludKes  of  this  court  bold  tbe  alDrma- 
tlve,  and  two  the  nesatlve. 
ArMlrallan  and  Award— Rclectlon  al  Bigms  In  Award. 
—It  seems,  that  where  an  award  settles  matters  of 
dlKerence  that  are,  and  other  matters  that  are 
not.  within  tbe  submlsslou,  the  court  may  reject 


the  excess,  and  reader  Judsment  on  so  much  of 
the  award  as  la  within  tbe  submission. 
Upon  writs  of  supersedeas    to   two   judg- 
ments of  the  circuit  superior  court  of  Bed- 
ford, the  case  was  thus: 

Stephet]  Martin  brought  detinue  against 
John  Martin  for  a  slave  named  Charles : 
John  brought  detinue  against  Stephen,  for 
three  slaves,  a  negro  woman  named  Lncj, 
and  two  negro  boys,  William  and  Caesar, 
sons  of  Lucj:  and  John  also  brought 

496  an  action  of   debt   against  'Stephen. 
The  parties  agreed  to  refer  the  causes 

to  arbitration,  and  their  submission  was 
made  a  rule  of  court  and  entered  of  record, 
under  a  caption  in  which  all  the  three  causes 
were  mentioned,  in  the  following  words: 
"Bj  consent  of  the  parties  all  matters  of 
difference  between  them  in  these  suits  are 
referred  to  the  final  determination  of  J. 
F.  Sale  and  J.  Wilson,  or  to  an  umpire  to 
be  chosen  by  them  in  case  they  disagree, 
and  their  awards  or  the  awards  of  their 
umpire  to  tie  made  the  judgments  of  the 
court;  and  it  is  ordered  accordingly."  The 
arbitrators,  under  a  caption  mentioning 
the  two  actions  of  detinue,  omitting  the 
action  of  debt,  made  the  following  award: 
"Pursuant  to  an  order  of  the  circuit  supe- 
rior coort  of  Bedford  made  by  consent  of 
the  parties  in  the  two  causes  before  men- 
tioned depending  in  the  said  court,  we,  tbe 
undersigned  arbitrators  in  said  order  men- 
tioned, have  this  day,  in  the  presence  of 
the  parties  and  at  their  request,  both  pro- 
fessiiig^  to  be  ready  for  trial,  proceeded  to 
adjust  the  differences  between  them  in  the 
said  suits,  and  after  the  statements  and  the 
witnesses  intrtxluced  by  the  parties,  we  do 
award,  that  the  suit  of  Stephen  Martin 
against  John  Martin  shall  be  dismissed, 
and  that  the  plaintiff  pay  the  defendant 
his  costs  expended  in  that  suit.  And,  in 
tbe  last  mentioned  cause  of  John  Martin 
against  Stephen  Martin,  we  award.  That 
the  plaintiff  recover  against  the  defendant, 
the  negro  woman  Lucy  in  the  declaration 
mentioned  of  the  value  of  600  dollars,  the 
negro  boy  William  in  the  declaration  men- 
tioned of  the  value  of  32S  dollars,  the  negro 
boy  Cssar  in  the  declaration  mentioned  of 
the  value  of  175  dollars,  a  negro  girl  (name 
not  known)  a  child  of  the  said  Lucy  born 
since  the  institution  of  this  suit  of  the 
value  of  200  dollars,  and  an  infant  negro 
girl,  a  child  of  the  said  I<ney,  also  born 
since  this  suit  was  brought,  of  the  value 
of  100  dollars;  if  the  said  negroes  may  be 
had;  if  not.  then  the  prices  aforesaid  of 
them  or  of  such   of  them   aa  may  not 

497  be  had ;   and   the  "costs  of  the   said 
plaintiff  expended   in    the  said  suit. 

Given  under  our  hands  Ac." 

This  award  being  returned  to  court, 
Stephen  Martin  filed  seven  exceptions  to 
it:  five  of  which  were  founded  on  allega- 
tions of  fact,  imputing  error  in  the  pro- 
ceeding of  the  arbitrators:  the  other  two 
presented  the  following  objections  to  the 
award — 1.  That  it  waa  not  in  pursuance  of 
the  submission,  nor  did  it  decide  all  tbe 
matters  submitted;  and  2.  that  the  award 
was  not  within  the  submission. 

The  court  overruled  the  exceptions,  and 
gave  judgments  according  to  the  award; 
judgment     in    the    action    of    detinue    of' 


12  LEIQH 


Stephen  Martin  against  John  Martin,  dis- 
missing  the  suit  nith  costs;  and,  in  the 
action  of  detinue  of  John  against  Stephen, 
jadgment  for  the  plaintiff,  not  onlj  for  the 
three  staves,  Lucy,  William  and  Cesar, 
which  were  claimed  in  the  declaration,  but 
for  the  other  two  children  of  Lucj  bora 
since  the  institution  of  the  suit,  which 
therefore  were  not  demanded  hut  which 
were  awarded  to  him  by  the  arbitrators. 

Upon  the  petition  of  Stephen  Martin,  this 
court  allowed  him  writs  of  supersedeas  to 
the  judgments.     ' 

The  cause  was  argued  here,  bj  Grattan 
for  the  plaintiff  in  error,  and  by  Robinson 
for  the  defendant. 

I.  Grattan  objected,  that  the  award  was 
not  made  in  pursuance  of  the  submission  : 
for  1.  the  submission  was  not  identitied  in 
the  award,  either  bj  reference  to  the  date 
of  the  rule  of  court  whereby  it  was  made. 
Turner  v.  MoSett.  2  Wash.  70,  or  by  a  cor- 
rect recital  of  the  terms  of  the  submission 
whereby  the  three  suits  between  the  parties 
were  referred  to  arbitration,  not  the  two 
actions  of  detinue  only,  as  was  stated  in  the 
award.  2.  The  award  did  not  extend  to 
the  whole  subject  submitted:  it  determined 
the  matters  in  difference  between  the  par- 
ties in  the  two  actions  of  detinue,  leaving 
the  action  of  debt  undecided,  and  in- 
498  deed  unnoticed ;  which  vitiated  *the 
whole  award,  Randall  v.  Randall,  7 
East  81;  Ingram  v.  Milnes,  S  Id.  445; 
Mitchell  V.  Staveley,  16  Id.  58;  Winter  v. 
Munton,  2  J.  B.  Moore  723;  4  Eng.  Q.  L.  R. 
421;  1  Wms.   Saund.  32,   note  I. 

Robinson  answered,  that  in  Turner  v. 
Moffet  there  was  a  misrecital  in  the  award 
of  the  dite  of  the  submission;  here,  the 
award  omits  the  dale  of  the  submission, 
and  therefore,  there  could  be  no  misrecital 
or  variance.  The  submission  was  ascer- 
tained by  the  caption  to  the  award  shewing 
the  cases  arbitrated,  and  the  caption  to  the 
cases  on  the  record  shewing  the  caseb  re- 
ferred. As  to  the  objection,  that  the  award 
did  not  determine  the  whole  subject  sub- 
mitted, it  was  answered  by  the  terms  of  the 
submission:  the  three  cases  were  referred, 
and  the  awards  of  the  arbitrators  or  the 
awards  of  the  umpire  were  to  be  made  the 
judgments  of  the  court;  so  that  the  arbitra- 
tors might  have  made  three  several  awards 
in  the  three  cases,  or  one  award  in  all  three, 
or  one  award  in  two  of  the  cases,  and  an- 
other in  the  third,  or  one  award  in  the  two 
cases  leaving  the  third  to  be  afterwards 
arbitrated.  Non  constat  but  that  there  had 
been  another  arbitration  of  the  action  of 
debt.*     Besides,  it  appeared,   that   the    two 
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'It  did  DOC  appear  by  the  records  In  this  cunrL 

Slepbeu  Martiu.  Robinson  said  he  was  Informed  by 
bis  client,  that  tbc  arbitrators,  after  Ibelr  award 
made  on  Die  two  actions  of  detinue.  Bave  notice  to 
Slepben  Martin  [bat  tbey  would  proceed  at  a  day 
named  to  arbitrate  tbe  action  of  debt;  but  Ste- 
phen  did   not  attend,  and  no  award   wai   made: 


of  refer 


was  tben  set  aside,  tbe  cause  tried,  and  ver- 
dict and  Jndsment  rendered  for  Jobn  Martin.  If 
these  facts  should  be  deemed  material,  tbey  mlitht 
be  ascertained  t>y  a  certiorari  to  bring  up  the  record 
of  ibe  action  of  debt.— Note  In  OrlBioal  Edition. 


arbitrated  "at  the  re- 
quest of  the  parties,  both  professing  to  be 
ready  for  trial,"  that  is,  to  proceed  in  the 
arbitration. 

II.  Tbe  second  question  was,  whether  the 

award  was  not  vitious,  because  it  extended 

to   matters  not  submitted  to  arbitrament? 

The  objection  under  this  head   was, 

499  *that  the   award  in    the  action  of  det- 
inue   of  John    against    Stephen,  and 

the  judgment  of  the  court,  gave  him  two 
infant  slaves,  children  of  the  woman  Lucy, 
born  since  the  suit  was  instituted,  who 
were  not  demanded  in  the  declaration,  and 
the  r  ght  to  whom,  therefore,  was  not  a 
matter  in  difference  in  that  suit.  Suppos- 
ing this  objection  well  founded,  another 
question  of  practice  would  arise.  Whether 
the  court  should  have  given  John  judgment 
only  for  the  three  slaves  demanded  in  his 
declaration  and  awarded  to  him,  leaving 
him  to  prosecute  a  new  action  for  the  two 
infant  children  of  Lucy?  or  should  have  set 
aside  the  award  as  wholly  vitious?* 

The  court  wa«  nnanimous  in  the  opinion, 
that  the  tirst  set  of  objections  to  the  award 
were  rightly  overruled  by  the  circuit  supe- 
rior court.     But  as  to  the  second  objection, 

ALLEN,  J.,  said— The  action  of  John 
Martin  against  Stephen  Martin  was  brought 
to  recover  three  slaves,  one  a  female.  The 
case  was  referred  to  arbitrators,  who 
awarded  to  the  plaintiff  the  three  slaves 
named  in  the  writ  and  declaration,  and 
two  other  infant  slaves,  children  of  the  fe- 
male born  after  the  institution  of  the 
action.  The  order  of  reference  under  which 
the  arbitrators  proceeded,  referred  all  mat- 
ters in  difference  in  the  suit.  It  is  con- 
tended, that  the  aribitrators  were  United 
by  the  terms  of  the  submission  to  those 
matters  which  could  have  been  passed 
upon  by  the  verdict  of  the  jury,  if  the  case 
had  gone  to  trial;  and  if  so,  the  plaintiff 
must  shew  that  this  increase  of  the  female 
slave  could  have  been  recovered  in  that 
action,  otherwise  tbe  arbitrators  have  ex- 
ceeded their  authority. 

The  action  of  detinue    is    little    used    in 

England  :  the  defendant  was  entitled  to  his 

wager  of  law ;  in  consequence  of  which,  it 

has  seldom  been  resorted  to  in  modem 

500  'times,  and  the  decisions  of  the  courts 
in    the    action   are    very  scant.     The 

importance  of  slave  property  has  led  to  the 
revival  of  the  action  with  us,  and  it  has 
become  a  convenient  and  valuable  remedy. 
The  damages  recovered  in  an  action  of 
trover,  the  substitute  for  detinue  in  Eng- 
land, would  furnish  no  adequ.ite  remedy  in 
respect  to  this  species  of  property;  for,  ow- 
ing to  the  attachment  springing  up  between 
master  and  slave,  no  damages  would  com- 
pensate for  the  loss.  In  reviving  this  ob- 
solete action,  and  adopting  it  as  a  remedy 
in  this  particular  case,  we  use  it  for  the 
assertion  of  a  right  unknown  to  the  com- 
mon law.  The  title  of  masters  to  slaves 
rests  upon  the  municipal  law  of  our  own 
State.  The  rights  and  duties  of  owners, 
the  mode  acquiring  and  transmitting  title, 
all    depend    upon    our   own  statutes,  which 


counsel  on  ibis  point  are  not 
reported,  because  It  is  very  fally  argued  In  the 
oplolons  of  tbe  jndEei.'-Note  !□  Orldual  EdlUOD. 
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(for  this  purpose)  are  Virginia  common 
law.  One  priaciple  of  law  respecting  this 
property,  is,  that  as  a  general  rule,  the 
issue  follows  the  condition  of  the  mother. 
Indeed,  the  rule  ma;  be  considered  as  uni- 
Tersal:  I  can  bardlj  imagine  a  case  which 
would  form  an  exception  to  it.  The  case  of 
a  gift  of  the  mother  bj,  will,  and  of  the 
issue  thereafter  to  be  born,  to  a  difierent 
person,  is  supposed  to  constitute  an  excep- 
tion. It  has  never  been  decided  that  such 
a  gift  of  the  afterborn  issue  is  valid  j  and 
it  would  seem  to  be  inconsistent  with  the 
previous  absolute  donation  of  the  mother. 
But  be  that  as  it  may,  it  would  form  an 
exception  (and  one  of  rare  occurrence)  to 
the  general  rule,  that  he  who  shewed  title 
to  the  mother,  thereby  shewed  title  to  the 
issue;  that  one  follows  as  an  incident  to 
the  other,  and  that  the  establishment  of 
right  to  the  one,  concludes  the  title  to  the 
other,  except  in  the  possible  case  above 
alluded  to,  or  where  there  has  been  an 
alienation  of  the  issue  after  the  title  thereto 
bad  accrued.  Such  being  the  Law  as  to  the 
rights  of  the  owner,  and  there  being  no 
statutory  remedy  for  the  assertioti  of  these 
rights,  the  courts  were  called  on  to  furnish 

one ;  and  the  obsolete  action  of  det- 
501       inue    *was  revived,    and    adopted   for 

this  purpose.  The  right  being  ascer- 
tained and  regulated  by  law,  cannot  be  al- 
tered or  impaired  by  judicial  decision. 
But,  it  seems  to  me,  the  court  is  by  no 
means  transcending  its  authority,  when  it 
moulds  and  adapts  the  remedy  so  as  to  be 
adequate  to  the  assertion  of  the  right. 
This,  indeed,  constitutes  one  of  the  pecu- 
liar excellencies  of  the  common  law.  While 
rights  are  held  inviolate,  remedies  may  be 
modified  and  regulated  so  as  to  conform  to 
the  changing  condition  of  society.  It  no 
change  could  be  made  in  the  application  of 
remedies  to  the  ever  varying  and  expanding 
relations  of  men  in  an  improving  commu- 
nity, without  legislative  enactment,  society 
would  move  in  trammels,  and  the  courts  be 
always  behind  the  age.  Accordingly,  we 
find  that  while  the  forms  of  action  have 
continued  niichanged,  there  is  SL^arcely  one 
which  has  not  undergone  modifications  to 
adapt  it  to  the  changed  condition  of  society. 
In  regard  to  this  very  subject,  we  have  a 
striking  illustration  of  this  proposition. 
There  was  no  form  of  action  known  to  the 
common  law,  by  which  the  right  to  freedom 
could  be  tried.  The  laws  upon  the  subject 
of  villenage  had  no  application  to  the  con- 
dition of  staves  in  Virginia.  Our  courts, 
without  any  legislation,  have  moulded  the 
ordinary  action  of  trespass  for  false  im- 
prisonment, in  form  an  action  to  recover 
damages  for  a  tort,  into  a  suit  to  try  the 
right  to  freedom.  '  Where  is  the  Incompatl' 
bility  of  moulding  the  action  of  detinne  s< 
as  to  render  it  adequate  to  the  purposes  tc 
which  it  is  applied?  The  argument  ab  in- 
convenient!, if  a  different  practice  should 
prevail,  is  entitled  to  some  weight.  Hu- 
manity dictates  that  the  child  should  not 
t>e  separated  from  the  mother;  and  where 
the  right  to  one,  is  determined  by  the  ad- 
judication of  the  question  as  to  the  other, 
why  should  the  plaintiff,  having  recovered 
the  parent,  be  turned  round  to  a  new  suit 
the   child?    Again ;  the  owner 
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being  out  of  possession  may  not  know, 

502  and    has   no   means  *of  ascertaining, 
the  names  of  the  issue,    or  the  times 

of  their  birth.  The  controversy  may  be 
protracted ;  and  if  the  possession  is  adverse, 
and  has  continued  for  five  years,  the  title  is 
perfect.  Snch  adverse  possession  must 
conlmence  at  the  moment  the  child  comes 
into  being:  and,  unless  the  real  owner  has 
in  every  instance  instituted  a  new  action 
for  the  increase,  within  the  five  years,  his 
right  will  be  barred.  This  would  be  hold- 
ing oat  inducements  to  wrong  doers  to  pro- 
tract such  controversies,  with  the  hope  of 
securing  a  title  to  the  increase. 

It  is  supposed,  that  if  the  jury  should  in- 
clude the  increase,  the  defendant  might  be 
surprised  by  evidence  touching  their  value, 
of  which  no  notice  was  given  by  the  plead- 
.ngs.  This  in  practice  could  be  easily  ob- 
viated, by  requiring  the  plaintiff  to  file  a 
speci  Rcation  of  the  children  born  after  the 
institution  of  the  suit,  before  the  trial. 
The  courts  too,  by  granting  new  trials, 
lid  always  guard  against  any  injustice 
from  surprise. 

It  is  said,  if  the  afterborn  children  may 
be  recovered,  then,  if  the  plaintiff,  through 
ignorance  of  the  existence  of  such  children, 
neglects  to  give  evidence  of  such  fact,  his 
'ight    may    be  lost.     I  do  not  think  so.     In 

■any  cases,  though  the  plaintiff  might  have 
blended  distinct  claims  together  in  the  same 
action,  his  failure  to  do  so  will  not  preclude 
a  recovery  in  another  suit  for  a  claim  of 
which  no  evidence  was  given  in  the  first 
action.  The  action  of  assumpsit  presents 
a  familiar  illustration  of  this  rule.  So,  if 
the  afterborn  children  should  die  before 
trial,  the  same  rule  which  governed  in  the 
case  of  Austin's  ex'or  v.  Jones,  Gilm.  341, 
would  apply:  for  such  issue  the  jury  would 
probably  allow  nothing. 

For  the  reasons  before  indicated,  direct 
authority  could  not  be  expected  in  any  of 
the  English  cases.  But,  in  adopting  th« 
action  of  detinue  for  the  assertion  of  this 
right,  tiie  courts  have  availed  themselves  of 
a  form  of  action  which  did  admit  anoma- 
lies, when  viewed  with  reference  to  the 
strict  rules  of    pleading,    which    dis- 

503  tinguish  *it  from  other  actions,  and, 
in  effect,  justify  the  modification  here 

proposed.  According  to  the  old  authori- 
ties, the  defendant  may  plead  in  this  action, 
that  the  goods  were  delivered  to  him  by  the 
plaintiff  and  A.  sequa  manu,  upon  a  condi- 
tion which  he  knew  was  not  performed,  and 
pray  that  A.  be  garnished.  So,  if  A.  bails 
goods  of  C.  to  B.  in  detinue  by  C.  against 
B.  he  may  plead  bailment  by  A.  to  be  re- 
delivered to  him,  and  pray  that  he  may  be 
garnished.  6  Cora.  Big.  Pleader.  3X9, 
p.  405-6.  Upon  this  plea  a  scire  facias  is- 
sued against  the  garnishee:  if  he  appeared 
and  interpleaded,  and  the  plaintiff  suc- 
ceeded, he  had  judgment  against  the  origi- 
nal defendant  for  the  recovery  of  the  thing 
detained,  and  for  his  damages,  though 
these  could  not  exceed  the  amount  laid  in 
the  declaration ;  and  he  might  also  recover 
damages  against  the  garnishee  for  the  de- 
lay after  the  writ  purchased,  and  these 
damages  might  exceed  those  laid  in  the 
declaration,  for  (as  it  is  said)  it  was  not 
against  him.     Id.  2  X  12 ;  1  RoU.  Abr.  578; 
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Pilford'scaae,  10  Co.  117;  Ld.  EUenbor- 
ough's  opiaioa  in  Uahurv.  Dunsej,  4  Mau. 
A  Selw.  99.  See  too,  1  Roll.  Abr.  578;  Bro. 
Abr.  227,  8  Vin.  Abr.  Detinue,  D.  6,  p. 
38.  Here,  then,  is  an  InBtance  in  this  ac- 
tion, where  a  departure  was  allowed  from 
all  the  rules  of  pleading'  applicable  to  other 
peraonal  actions.  A  stranger  not  named 
the  writ  or  declaration,  was  brought  in 
the  case;  if  he  interpleaded,  the  suit  pro- 
ceeded against  both,  and  judgment  was 
rendered  against  both.  The  action  there- 
fore did  admit  of  one  essential  difference 
from  all  others.  And  when  revived  in  this 
country,  and  adapted  to  the  assertion  of  a 
right  to  property  in  slaves,  is  it  more  in- 
congruous to  admit  it  to  be  so  moulded  as 
to  be  an  adequate  remedy,  than  it  was  to 
permit  this  interpleader  and  judgment 
against  a  third  person? 

By  the  old  common  law,  the    writ    of  re- 
plevin was  resorted  to,    for   the   redelivery 
and    recovery    of    the    specific    chattel ;    a 
remedy,  in  some  respects,  more  effec- 

504  tual  than  'the  action  of  detinue.     The 
gist  of  the   action    was   the  tortious 

taking.  Vaiden  v.  Bell,  3  Sand.  448; 
Pangburn  v.  Patridge,  7  Johns.  Rep.  140; 
Marshall  v.  Davis,  1  Wend.  109.  In  the 
last  case,  it  was  held,  that  replevin  would 
not  lie  unless  the  taking  was  tortious.  In 
F.  N.  B.  69,  it  is  said,  ^'A  man  shall  have 
a  replevin  of  divers  cattle  that  are  taken; 
and  if  a  man  take  divers  cows  or  sheep, 
and  afterwards  they  have  calves  or  lambs, 
the  plaintiff  shall  have  .his  replevin  of 
them  all,  as  well  as  of  the  cows  and  sheep 
which  were  taken."  And  in  a  note  to  this 
passage  it  is  said,  "Where,  on  the  issue 
that  he  did  not  take,  and  the  special  mat- 
ter found,  it  shall  be  adjudged  for  the 
plaintiff."  This,  though  not  directly  in 
point,  is  a  strong  authority  in  support  of 
the  view  I  take  of  the  case  under  considera- 
tion. When  Fitxherbert  wrote,  the  rules  of 
special  pleading  were  rigorously  enforced. 
The  tortious  taking,  we  perceive,  in  an 
action  of  replevin  was  the  gist  of  the  ac- 
tion. Unless  the  plaintiff  made  that  out, 
he  failed.  But  in  the  case  put,  where  there 
had  been  increase  from  the  cows  and  sheep 
after  the  taking,  though  the  tortious  taking 
could  not  be  predicated  of  such  after  in- 
crease, yet  upon  the  special  matter  being 
found,  the  plaintiff  had  judgment.  As  to 
the  increase  an  exception  was  made.  So 
here,  though  regularly  a  plaintiff  may  not 
be  permitted  to  recover  more  than  he  de- 
clares for;  in  this  particular  case,  and  in 
this  form  of  action,  shewn  in  other  respects 
to  have  admitted  of  essential  departures 
from  the  ordinary  rules  of  pleading,  it 
seems  to  me,  the  increase  may  be  recovered ; 
that  the  analogies  of  the  law  justify  such  a 
modification  of  the  action;  and  that  sub- 
stantial justice  will  be  promoted  by  allow- 
ing it. 

There  is  another  view  of  this  particular 
case,  which,  perhaps,  would  justify  the 
award;  though  I  have  not  fully  satisfied 
myself  as  to  this  point.  There  would  be  no 
doubt  of  the  right  of  a  court  of  equity,  in 
a  proper  case,  to  give  a  decree  for  the 
increase      of     slaves,      born     during 

505  *the  pendency  of  the  suit.    The  arbi- 
trators are  a  domestic   tribunal,    se- 
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lected  by  the  parties.  The  title  to  the 
slaves  named  was  in  controversy ;  that  con- 
troversy embraced,  and  the  setUement  con- 
cluded, the  title  to  the  increase.  The 
parties  appeared,  and  there  is  no  allegation 
that  the  defendant  was  surprised  by  the 
arbitrators  considering  a  matter  not  em- 
braced in  the  submission.  Ttiey  were  an 
equitable  tribunal.  By  their  award  they 
have  gone  no  further,  than  (if  I  am  correct) 
a  court  of  equity  would  have  gone.  The 
objection  to  the  power  of  the  court  of  law 
to  render  judgment  for  such  increase,  is 
technical :  the  arbitrators  were  bound  by 
□o  such  formal  rules.  And  as  the  contro- 
versy submitted  to  their  decision,  did,  in 
effent,  embrace  the  increase,  as  well  as  the 
mother,  it  seems  to  me,  they  were  justified 
in  including  all  in  their  award. 

But  on  the  first  ground,  I  think  the  in- 
crease might  have  been  recovered  in  det- 
inue; and  I  am,  therefore,  for  affirming 
the  judgment. 

STANARD,  J.  It  was  objected,  that  the 
arbitrators  exceeded  their  authority  in 
awarding  the  issue  born  after  the  institu- 
tion of  the  suit,  and  that  the  judgment  is 
erroneous  in  sanctioning  the  award.  •  If 
the  objection  is  well  founded,  it  will  not 
avoid  the  award  as  to  the  matters  confess- 
edly within  the  submission.  It  was  an 
excess  easily  severable  from  the  matter 
which  was  submitted ;  and  the  court  in 
giving  judgment  on  the  award  should  have 
rejected  the  excess,  and  sustained  it  so  far 
as  it  was  within  the  submission.  Lyle  v. 
Sodgers,  5  Wheat.  394,  409;  Cargey  v. 
Aitcheaon,  13  Price  639;  S.  C.  2  Barn,  ft 
Cress.  170;  2  Bing.  199;  9  Eng.  C.  L.  K. 
52,  380. 

Upon  the  question  whether  the  objection 
is  welt  founded  or  not,  after  the  most  care- 
ful consideration  of  it,  and  of  the  argument 
upon  it,  I  think  the  objection  must  be 
sustained.  The  matter  in  difference 
506  in  the  action  *of  detinue  demanding 
three  slaves  by  name,  was  referred  to 
the  arbitrators :  their  authority  did  not  ex- 
tend beyond  the  matter  in  difference  in  that 
action.  Whatever  was  recoverable  in  that 
suit,  had  it  proceeded  to  trial  and  judgment 
in  the  ordinary  couri-e,  constituted  the  mat- 
ter in  difference,  and  every  thing  not  so 
recoverable  was  extrinsic  to  the  case,  as 
to  which  evidence  would  have  been  inad- 
missible at  the  trial,  and  judgment  would 
have  been  extrajudicial  and  erroneous. 
The  question,  then,  is  resolvable  into  this: 
could  the  increase  of  the  female  stave 
born  pending  the  action  of  detinue  for  the 
mother,  have  been  recovered,  if  the  case 
had  proceeded  to  trial,  verdict  and  judg- 
ment? The  well  informed  counsel  for  the 
defendant  in  error,  seeing  that  this  was 
probably  the  equivalent  question,  main- 
tained the  affirmative,  on  the  ground  that 
the  increase  is  but  a  mere  incident,  tike 
interest  on  principal  money,  or  profits  of 
property  detained.  This  argument  from 
analogy,  though  most  ingeniously  urged,  I 
think  is  not  sound.  To  hold  it  so,  might 
in  this  case  subserve  the  purposes  of  jus- 
tice, but  would  lead  to  very  different  re- 
sults if  established  as  a  general  proposition. 
If  it  be  established  that  the  increase  of 
slaves  is  like  interest  or  profits,  and  on  that 
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analog;  the  recoverj  of  thi 
lowed  in  this  action,  the 
would  apply  in  a  case.Trht 
not  being  recovered  in  the  action  for  the 
parent,  a  subsequent  action  shall  be  brought 
for  the  increase.  If  in  a  suit  for  money  or 
property,  in  which  interest  or  profits  are 
recoverable  as  incidental  to  or  accessories 
of  the  principal  subject,  such  interest  or 
profits  be  not  recovered,  no  new  action  can 
be  brought  for  them;  and,  if  the  increase 
of  slaves  born  pending  a  suit  for  the  pa- 
rents, be  considered  incidents  or  accessories 
of  the  principal  subject  claimed  in  the 
pleadings,  a  subsequent  suit  for  such  in- 
crease would  be  eqaallj  inadmissible.  The 
consequence  would  be,  that  the  true  owner, 
suing  for  and  recovering  the    parent, 

507  and  ^ignorant  or  not  having  proof  of 
the  fact  of  increase  pending  his  suit, 

would  lose  bis  remedy  for  the  increase. 
And  cases  in  which  the  plaintiff  may  be 
ignorant  of  the  fact  of  such  increase  hav- 
ing been  born,  or  may  want  proof  of  it, 
will,  probably,  be  of  much  more  frequent 
occurrence  than  those  in  which  his  infor- 
mation and  proof  will  enable  hii 
them.  Again,  to  hold  that  such 
recoverable  in  the  action  for  the  parent, 
might  lead  to  surprise  and  injustice.  The 
defendant  has  no  warning  that  the  plain- 
tiff alleges  the  birth  or  existence  of  such 
increase;  and  the  plaintiff  may  introduce 
evidence  as  to  this  matter,  of  which  the 
pleadings  have  given  the  defendant  no  no- 
tice, and  by  mistake  or  fraud  make  proof 
of  Increase  that  never  existed  or  had  ceased 
to  exist.  And  in  respect  to  the  increase 
which  had  been  born  but  had  died,  what 
would  be  the  rights  of  the  parties?  Much 
embarrassment  might  arise  from  the  ap- 
plication of  the  principle  of  Austin's  ez'or 
V.  Jones,  Gilm.  341,  where  judgment  was 
given  for  the  plaintiff,  though  it  was  ascer- 
tained by  the  verdict  of  the  jury,  that  the 
slave  was  dead.  In  one  view  of  that  case, 
if  the  increase  born  pending  the*BUit  is  to 
be  considered  as  part  of  the  subject  em- 
braced and  recoverable  in  the  suit,  then  its 
death  pendente  lite  would  not  exempt  the 
defendant  from  a  recovery  of  its  value.  In 
another  view,  the  argument  of  Judge  Koane 
in  that  case  goes  far  to  sustain  the  pro- 
priety of  excluding  the  proof  that  there 
was  such  increase,  and  consequently  of 
denying  the  right  of  recovery:  he  inti- 
mated, that  the  defendant  might  have  pro- 
tected himself  by  pleading  puis  darrein 
continuance,  because  such  plea  would  have 
put  the  allegation  of  the  fact  of  the  death 
of  the  slave  on  the  record,  and  that  would 
have  let  in  proof  of  it.  If  the  death 
be  proved  to  exonerate  the  defendant  from 
the  charge  for  the  slave  that  may 
died,  unless  that  fact  be  pleaded  i 
ordinary  course,  proof  of  the  birth  not 
stated  in  the  pleadings  should  not  be  li 
to  increase  the  charge. 

508  *My  opinion  is,  therefore,  that  the 
arbitrators,  so  far  as  their  award 

braced  the  increase  of  the  female  slave  born 
pending  the  suit,  exceeded  their  authority; 
that  to  that  extent  the  court  below  ought  ' 
have   rejected   the  award,  and  should  ba 
(fiven  judgment  upon  it   in   like  manner  as 
if  it  had   said  nothing  about  the  increase 
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and  that  this  court,  reversing  the  judg- 
ment, should  render  such  judgment  as  that 
court  ought  to  have  rendered. 

CABELL.,  J.,  concurred  in  the  opinion 
of  Judge  Allen,  and  BROOKE,  J.,  concurred 
in  that  of  Judge  Stanard. 

And  the  judges  of  this  court  being  equally 
divided  in  opinion,  therefore,  the  judgment 

,8  affirmed.        ; 

Qovernor  for    Cockreli    v.    Williams. 

February,  IB42.  Rlcbmond, 

InralvaM— Scbwliilt— BquMy  ol  Redeaptloa— Sal*  of  by 

SheHM.— A  ca.  u.  beiosBerved  on  U.  he  anrrenilera, 
iu  hlsBChrdule,  blH  equity  of  redempUou  In  cer- 
tain Blavra  tbeii  under  mortsase;  and  cbe  sheriff, 
wltbout  redeeming  tbe  mortgase.  or  eiposlnc  the 
Klavea  to  the  view  of  the  Wildera.  Hells  the  equity 
of  redcmutioD:  UsLO.  It  the  aberlfl  bad  ao  right 
to  make  tbe  tale,  Dothiag  passes  by  It;  If  he  bad 
a  right  to  make  It.  be  committed  nn  breach  of  the 
dmles  of  his  office  In  making  It;  and  ao.  either 
way.  noaclloa  Ilea  forC.  against  him. 
Debt,  in  the  circuit  superior  court  of 
Jefferson,  in  the  name  of  the  governor,  at 
the  relation  of  Cockrell,  against  Williams, 
the  sheriff  of  the  county,  on  his  oSicial 
bond.  The  declaration  set  out  the  bond, 
and  then  the  condition  thereof  in  haec 
verba,  which  provided,  "that  the  sheriff, 
in  all  respects,  should  truly  and  faithfully 
execute  and  perform  the  duties  of  his 
509  office;"  and  'assigned  as  the  breach 
of  the  condition,  that  sundry  writs 
of  capias  ad  satisfaciendum  having  come 
to  the  sheriff's  hands  against  Cockrell,  and 
these  being  served  on  Cockrell,  he  took  the 
oath  of  an  insolvent  debtor,  and  surren- 
dered in  his  schedule,  among  other  things, 
all  his  equity  of  redemption  in  certain 
slaves,  which  he  had  conveyed  by  deed  of 
trust  to  one  Kennedy,  trustee,  to  secure  a 
debt  due  to  W.  &  J.  Lane ;  and  that  the 
sheriff  did  not,  as  required  by  law,  sell  the 
property  contained  in  the  schedule  for  the 
best  price  that  could  be  had  for  the  same, 
but,  on  the  contrary  thereof,  although  the 
said  slaves  were  of  far  greater  value  than 
the  amount  for  which  they  were  mortgaged 
by  the  said  deed  of  trust  to  the  said  Lanes, 
yet,  by  reason  of  the  misconduct  and  mal- 
practice of  the  sheriff,  in  not  causing  tbe 
deed  of  trust  to  be  paid  off  and  removed  by 
a  sale  of  so  many  of  the  slaves  aa  might  be 
required  therefor,  before  his  making  sale 
thereof  under  the  said  insolvency,  and  in 
not  exposing  to  the  view  of  the  purchasers 
the  slaves  aforesaid  to  be  sold,  at  the  time 
and  place  of  sale,  the  same  were  sold  at 
a  price  far  less  than  their  real  value.  By 
reason  whereof,  action  accrued  to  the  plain- 
tiff to  demand  and  have  the  penalty  of  the 
bond,  Tet  the  defendant  had  not  paid  the 
same  to  the  plaintiff  Ac. 

The  defendant  put  in  a  general  demurrer 
to  the  declaration,    in   which   the  plaintiff 

The  court  held,  that  the  law  upon  the 
demurrer  was  for  the  defendant,  and  gave 
him  judgment:  to  which  the  plaintiff  ap- 
plied to  this  court  for  a  supersedeas;  which 
was  allowed. 

Mason  and  Cooke  for  plaintiff  in  error. 
There  was  no  counsel  for  the  defendant. 

BALDWIN,  J.    This  is  substantially  an 
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action  bj  an  insolvent  to  recover  danag'ei 

from    the    sheriff   for   Belling-  the  equitj  of 

redemption  In  certain   staves  surren' 

510  dered  in  *tals  schedule.    That  snch  ii 
the  true  nature    of   the   case    appears 

from  the  face  of  the  declaration.  The  dec- 
laration alleges  that  the  relator  took  the 
oath  of  an  insolvent  debtor  in  due  form  of 
lavr,  anrrenderlng  in  his  schedule  all  his 
interest,  being  an  equity  of  redemption,  in 
the  slaves,  which  slaves  had  been  previ' 
ously  conveyed  bj  him  in  a  deed  of  trust  to 
secure  a  debt  therein  recited;  and  there 
no  avermeat  that  the  slaves  ever  came 
the  possession  of  the  sheriff.  It  must  I 
taken,  therefore,  that  the  sheriEF  undertook 
to  sell,  and  in  point  of  fact  only  sold,  the 
Insolvent's  equity  of  tedemptioo  in  the 
slaves:  and  the  question  is,  whether  he 
can  be  subjected  to  damages  for  so  doing, 
in  an  action  upon  his  official  bond.  The 
relator  does  not  claim  adversely  to  the  deed 
of  trust:  on  the  contrary,  he  expressly  rec- 
ognizes its  validity.  The  case  in  this  re- 
spect is  not  like  that  of  Shirley  v.  Long,  6 
Rand.  736,  There,  the  insolvent  had  made 
a  fraudulent  gift  of  bis  property 
children,  and  the  ri^ht  rested  b^  lavr  In  the 
sheriff  was  not  subject  to,  but  in  conflict 
with,  that  gift.  He  acquired  the  absolute 
title,  and  moreover  the  right  of  possession  ; 
and  two  out  of  the  three  judges  expressed 
the  opinion,  that  even  upon  the  supposition 
that  the  sheriff  acted  irregularly,  in  selling 
the  property  when  ont  of  possession  and 
during  the  adverse  claim  of  the  fraudulent 
donees,  yet  that  the  title  passed  to  the  pur- 
chaser. But,  in  the  present  case,  the  title 
and  the  right  of  possession  were  vested  in 
the  trustee,  for  the  purposes  of  the  trusty 
and  the  sherifF  acquired  the  mere  equity  of 
redemption,  and  neither  the  right  of  prop- 
erty nor  the  right  of  possession.  It  is  un- 
necessary to  consider  whether  he  liad  the 
legal  authority  under  the  statute  to  sell  that 
equity  of  redemption.  If  he  had  not,  then 
the  sale  was  merely  void,  and  the  relator 
has  been  in  no  wise  injured:  he  has  not 
even  been  deprived  of  the  possession  of  the 
property.  On  the  contrary,  if  the  sheriff 
had  legal  authority  to    make  the  sale, 

511  he     cannot  be    made  responsible  *for 
exercising   it,  in    the   absence   of    all 

irregularity,  fraud  or  oppression  on  his  part. 
It  is  true,  the  declaration  allegea,  that  the 
property  waa  sacrlficrd  by  the  misconduct 
of  the  sheriff,  in  not  causing  the  deed  of 
trust  to  be  paid  off,  by  a  sale  of  so  many 
of  the  slaves  as  might  be  required  therefor, 
and  in  not  exposing  the  slaves  to  the  view 
of  the  purchasers  at  the  time  and  place  of 
sale.  But,  as  to  the  first,  it  is  clear  that 
the  sheriff  was  not  t>ound  to  redeem  the 
property  by  paying  off  the  prior  incum- 
brance; and  that  he  had  no  legal  power  to 
sell  part  of  the  slaves  for  that  purpose,  in- 
asmuch as  he  could  not  transfer  to  the  pur- 
chaser the  title  vested  in  the  trustee:  And 
as  to  the  last,  the  sheriff,  having  neither 
the  possession  nor  the  right  of  possession, 
bad  not  the  means  of  exposing  the  prop- 
erty to  the  view  of  bidders,  which  moreover 
would  have  availed  little  or  nothing,  with 
the  knowledge  on  their  part  that  he  could  if  notblDs  sboald 
not  give  them  the  possession.  In  short,  moDosrapblc  noie 
unless  a  man  can  be  made  liable  for   doing    peuded  toCleland  - 
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a  legal  act  wlthont  any  improper  motive, 
or  for  doing  an  illegal  act  which  is  merely 
void   and  occasions  no  injury  to  the  com- 

flainant,  this  action  cannot  be  supported, 
have  no  hesitation  in  saying  that  the 
court  below  did  right  in  sustaining  the  de- 
murrer to  the  plaintiff's  declaration. 

The  other  jndges  concurred.     Judgment 
aSirmed. 

512  "Mayv.  Boisseau. 

Febraarr,  ISU,  Bichmoiid. 
(Absent  BBOOKS.  J  J 
Hatbaaa  sdO  Wlle-Rlsbt  ol  5arvlvi>nhlp— S«t-Ofl 
by  Hiubud'sCradltors.*— U.  gives  his  ackbowledg. 
meot  la  Ibese  worda— "Borrowed  of  Mrs.  E.  H.  B. 
TBOdoUarsNoT.E.  ISIS."  Ibe  said  Mrs.  E.H.  R  belQB 
feme  covert :  her  faiubaad  dies  :   H>u>. 
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and  no  debt  due  fro 

aval  as  t  tbe  claim  oi 

This  was  an  action  of  debt,  brought  in 
the  circuit  superior  court  of  Chesterfield, 
by  Sarah  Boissean,  widow  of  Edward  H. 
Boisseau,  against  John  F.  May,  for  750 
dollars  lent  to  him  by  Sarah  Boissean  dur- 
ing her  husband's  life.  The  declaration 
made  profert  of  a  due  bill  or  promissory 
note,  which  was  in  these  words:  "Bor- 
rowed of  Mrs.  K.  R.  Boisseau  750  dollars, 
November  5,  1829.  (Signed)  J.  F.  May," 
The  defendant  pleaded  nil  debet. 

At  the  trial,  the  plaintiff  gave  in  evi- 
dence the  due  bill  above  mentioned;  and 
then  the  defendant  offered  In  evidence,  a 
bond  executed  by  Edward  H.  Boissean,  the 
husband,  in  bis  lifetime,  to  the  defendant, 
dated  the  26th  November  1825,  promising  to 
pay  him,  on  or  before  the  26th  December 
then  next  ensuing,  the  sum  of  1749  dollars; 
and  a  deed  of  trust,  executed  by  Edward  H. 
Boisseau,  in  his  lifetime,  dated  the  29th 
May  1829,  whereby  he  acknowledged  the 
debt  due  to  May  of  1749dollars  with  interest 
from  the  26th  November  1825,  by  the  bond 
above  mentioned,  and  a  further  debt  of  4504 
dollars  with  interest  from  the  29th  May 
1829,  for  which  debts  the  deed  provided 
security ;  and  he  offered  further  evidence, 
by  endorsements  by  him  made  on  the  said 
bond  for  1749  dollars,  and  on  the  deed  of 
trust,  that  he  had  given  Edward  H.  Bois- 
seau full  credit  for  the  750  dollars  for  which 
this  suit  was  brought,  which  endorse- 
ments were  as  follows:  'endorsement 
on  the  bond,  "1829,  November  5. 
By  this  amount  per  my  due    bill    to    Mrs. 
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The  Drlnclpsl  case  Is  cited  with  approval  In  Perkins 

Clemeuts,  I  Pal.  &  H.  148.  it*.  ISO,  1GI. 

Id  Mutual  Benefit  Life  Idb.  Co.  v.  Atwood.  U  Oratt. 

B.  the  court  said  ;  "In  ifaii  c.  BoUteau.  It  Lriai  Ml. 
all  tbe  Indg'ea  were  of  opinion  that  an  ackoowleds- 
nf  debt  to  a  wife  would  at  once  eiiure  to  tbe 
tnd.  and  not  survive  to  tbe  wife,  nnless  It  ap- 
peared on  tSe  face  of  the  contract,  or  otherwise,  or 
by  leral  Intendment,  that  the  consideration  luoTed 
from  ber— that  Hhe  was  tbe  meritorious  cause  of  tbe 
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:nd  fn 


■a  tbe  ackaowledement  alone, 
ppear  to  tbe  contrary."'  See 
n  "Husband  and  Wife"  aii- 
WaUon,  lOOratt.  lEB, 
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Boikaean,  which  yon  are  to  return,  and  take 
a  receipt  in  part  hereof  for  750  dollars ;" 
endoracment  on  the  deed  of  trust,  "The 
debt  herein  first  taentioned  as  due  b;  bond, 
will  be  entitled  to  a  credit  for  750  dollars 
received  from  Edward  U.  Boissean  on  the 
5th  November  1829,  for  which  he  tiMk  a  due 
bill  or  memorandum  from  me  as  for  so 
much  borrowed  of  his  wife  b;  me,  when 
the  said  memorandum  Is  returned  or  can- 
celled. (Signed)  J.  F.  May."  And  that 
the  defendant  bad  allowed  Edward  H.  Bois- 
aeau  credit  for  the  750  dollars  for  ^vhich  this 
suit  was  brought,  in  part  of  Edward  H. 
Boisseau's  bond  to  him  for  1749  dollars. 
The  plaintiff's  counsel  objected  to  the  in- 
troduction of  this  evidence,  and  the  court 
excluded  the  same;  to  which  the  defendant 
excepted.  And  the  evidence  (exclusive  of 
the  bond  for  1749  dollars,  and  the  deed  of 
trust,  and  the  endorsements  thereon)  being 
all  the  evidence  in  the  cause,  the  defend- 
ant moved  the  court  to  instruct  the  jury, 
that  if  they  believed  the  facts,  above  stated 
as  having  been  proved  by  the  defendant, 
the  plaintifi  was  not  entitled  to  recover  in 
this  action ;  but  the  court  refused  so  to 
instruct  the  jury,  and  instructed  them,  that 
the  right  of  action  upon  the  due  bill  on 
which  the  action  was  brought,  was  in  the 
plaintiff,  she  having  survived  her  hus- 
band; to  which  opinion  the  defendant  ex- 
cepted. 

Verdict  and  judgment  for  the  plaintiff 
for  7S0  dollars,  with  interest  from  the  5th 
November  1829  till  paid,  and  the  costs;  to 
which  judgment,-May  obtained'  from  this 
court  a  aupereedeas. 

Macfarland  and  Rhodes,   for  plaintiff   in 

Taylor  and  Leigh,  for  defendant. 

ALLEN,  J.  It  may  be  considered  as 
well  settled,  that  where  the  consideration 
moves  from  the  wife,  as  for  her  per- 
514  sonal  ^services,  or  for  a  debt  to  her 
dnm  sola,  or  on  account  of  her  real 
estate,  or  for  a  legacy  to  her,  or  where  a 
bond  or  promissory  note  is  given  to  her, 
which  of  themselves  import  a  considera- 
tion, she  may  join  her  husband  in  an  ac- 
tion, and  the  cause  of  action  will  survive 
to  her.  The  authorities  are  reviewed  and 
commented  on  in  the  case  of  Philliskirk 
A  ux.  V.  Pluckwell.  2  Mau.  A  Selw.  393, 
and  Nash  v.  Hash,  2  Madd.  133.  The 
first  case  was  on  a  promissory  note  given 
to  the  wife.  The  circumstances  under 
which  it  was  given  are  not  set  forth;  but 
XA>rd  Ellenborough  said^"If  it  had  been 
necessary  to  state  a  consideration,  there 
might  have  been  weight  in  the  argument 
but  here,  is  not  the  wife  the  meritorioui 
cause  of  the  action?  She  is  the  donee  of 
the  promissory  note,  and  it  is  acquired 
through  her,  and  the  note  is  a  thing  which 
of  itself  imports  a  consideration."  The 
case  of  Nash  v.  Nash  was  in  chancery ;  but 
the  question  arose  on  a  promissory  note 
given  to  the  wife.  The  facta'^hewed  she 
was  the  meritorious  cause,  an^it  was  held 
the  action  survived. 

The  instrument  of  writing  in  the  present 
case  is  not  a  promissory  note.  It  is  not 
an  engagement  to    pay    to   the  wife,  by  an 

an  adequate  consider- 


ation. The  instrument  is  mere  evidence 
consideration,  from  which  a  promise 
may  be  implied.  But  does  it  furnish  con- 
elusive  evidence,  that  the  consideration 
moved  from  the  wife?  It  does  not  to  my 
mind.  Property  in  possession  of  the  wife, 
by  legal  intendment,  belongs  to  the  hus- 
band. If,  in  reality,  this  bad  been  the 
money  of  the  husband,  lent  by  the  wife, 
could  it  be  maintained,  that,  by  taking 
an  acknowledgment  of  the  loan  to  herself, 
the  interest  of  the  husband  was  thereby  di- 
vested if  she  survived?  Upon  proof  of  the 
fact,  would  not  his  representative  be  enti- 
tled? If  he  would,  what  is  there  to  prevent 
the  maker,  who  has  a  claim  against  the 
husband,  from  shewing  the  same  fact? 
We  must  look  in  this  "case  to  the 
consideration  set  out;  there  being  no 
express  promise,  importing  a  consideration 
moving  from  the  promisee,  we  must  see  the 
consideration  set  out  from  which  the  im- 
plied promise  is  raised.  That  consideration 
'  money  loaned  by  the  wife;  it  may  or 
may  not  be  the  separate  estate  of  the  wife: 
being  personalty,  in  legal  Intendment,  it 
belonged  to  the  husband. 

In  the  case  of  Holmes  A  wife  v.  Wood, 
cited  in  WeUer  v.  Baker,  2  WIls.  424,  as- 
impsitwas  brought  for  a  cure  by  the  wife 
and  for  medicines  and  plaisters.  It  was 
held,  on  demurrer,  that  the  husband  and 
ife  could  not  join  for  the  medicines  and 
plaisters:  they  belonged  to  the  husband. 
But  it  might  with  as  much  reason  have 
been  insisted  there,  that  the  medicines  and 
plaisters  were  the  separate  property  of  the 
irife,  as  it  could  be  here,  that  making  an 
natrument  acknowledging  the  borrowing 
of  money  from  the  wife,  was  conclusive 
evidence  that  the  money  was  the  separate 
estate  of  the  wife. 

The  court,  it  seems  to  me,  by  excluding 
the  evidence  of  setoff  offered  by  the  defend- 
ant, undertook  to  decide  the  question  of 
fact  upon  the  face  of  the  instrument.  The 
instrument  furnished  evidence,  strong  evi- 
dence, that  the  money  was  hers,  and  that 
the  defendant  knew  it.  The  setoffs  offered 
would  in  my  opinion  have  strengthened 
the  presumption  arising  from  the  face  of 
the  instrument.  For,  If  the  defendant  had 
not  known  he  was  dealing  in  reference  to 
the  separate  funds  of  the  wife,  the  regular 
course  would  have  been,  to  have  executed 
a  receipt  to  the  husband  for  so  much  paid, 
instead  of  making  the  instrument  be  did. 
But  these  were  circumstances  to  be  con- 
sidered and  weighed  by  the  jury. 

T  think  therefore,  the  court  erred  both  in 
excluding  the  proof  offered  by  the  defend' 
ant,  and  in  giving  the  instruction  in  the 
it  did.     By  declaring  the  right  of  ac- 


1  the  wife,    havi 


her,  it  undertook  to  determine  i  , 
weight  of  the  eridence,  and  in  effect  decided 
that  the  instrument,  on  its  face,  con- 
516  cluaively  'shewed  that  the  consider- 
ation moved  from  the  wife.  The 
proper  instruction  would  have  been,  that, 
if  from  the  facts  the  jury  believed  the  con- 
sideration stated  moved  from  the  wife,  then 
the  right  of  action  was  in  the  wife,  and 
the  defendant,  in  that  case,  would  not  be 
entitled  to  setoff  against  her  demand,  the 
debt  due  to  him  by  her  deceased  hnsband. 
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The    material    qneation    which  the  rigbta  of  the   hasliand  woald  not 


8TANARD, 
argued  at  the  bar,  8nd  I  think  the 
that  arises  nn  the  record,  is  that  propounded 
by  the  inBtrwction  moved  for  by  May.  If 
tbe  action  is  sustainable,  it  is  so  becanse 
the  right  to  it  survived  to  the  vrife, 
withstanding  her  coverture  at  the  time 
acknowledgment  was  given.  If  it  did 
vive,  the  separate  debt  of  faer  husband  could 
not  (but  under  special  circumstances, 
which  do  not  appear)  be  nsed  dS  a  setoff  to 
extinguish  her  claim;  and  if  it  did  not 
snrvive,  the  setoff  was  of  no  nse,  becanse 
there  was  no  claim  to  be  repelled  or  satisfied 
by  the  setoff. 

The  criterion  by  which  the  question 
whether  the  action  survived  to  the  wife  is 
to  be  resolved,  is  furnished  by  ascertain- 
ing, whether,  in  the  particular  case,  had 
the  husband  sued  in  his  lifetime,  he  might 
have  sued  in  tbe  joint  names  of  himself  and 
his  wife?  If  the  claim  be  such,  that  tbe 
husband  must  or  might  have  joined  hja 
in  the  acUon  for  it,  then,  if  it  remait 
bio  death  outstanding  and  unappropriated 
by  him,  the  action  survives  to  and  may  be 
brought  by  the  wife.  The  question,  then 
is,  whether  if  the  action  had  been  brought 
by  tbe  husband  in  his  lifetime,  he  could, 
on  what  appears,  have  brought  and  main- 
tained  it  in  the  name  of  himself  and  wife? 
The  counsel  for  the  plaintiff  in  error,  by 
an  ingenjoas  and  discriminating  analysii 
of  the  many  cases  bearing  on  the  questior 
(the  seeming  conflict  and  incongruity  of 
which  induced  the  court,  in  one  of  them,  to 
characterize  them  as  a  farrago),  deduces 
the  conclusion,  that  the  wife  may  be 
517  joined,  wherever  the  "contract  is  made 
with  her  and  the  contract  per  se  im- 
ports consideration,  dispensing  with  the 
averment  of  consideration  in  the  pleadings, 
or  where,  on  the  face  of  the  pleadings,  the 
wife  is  the  meritorious  cause  of  the  action. 
If  this  deduction  l>e  accurate,  still,  for  the 
adjudication  of  the  question  whether  the 
particular  case  comes  within  the  latter  part 
of  it,  it  is  necessary  to  enquire  what  are  the 
cases  in  which  the  wife  can  justly  t>e  said 
to  be  the  meritorious  cause  of  the  action? 
Confessedly  among  these  are  the  cases  in 
which  the  transaction  or  contract,  which  is 
the  foundation  of  the  action,  is  with  the 
wife  for  her  special  service,  or  the  consid- 
eration is  one  in  which  she  has  an  interest, 
or  which  her  husband  claims  through  her. 
In  these,  she  may  be  joined  in  the  action, 
and  it  will  survive. 

Here,  the  action  is  brought  for  a  debt, 
and  the  declaration  vouches  an  acknowl- 
edgment of  that  debt  to  the  wife.  The 
debt  contracted  is  for  money  borrowed  of 
the  wife.  If  the  money  borrowed  was  the 
money  of  tbe  faustuind,  then  neither  the 
services  of  the  wife  are  the  foundation  of 
the  action,  nor  is  the  consideration  one  in 
vrbich  she  had  any  interest,  'or  which  tbe 
husband  claims  through  her;  and  so,  she 
could  not  be  joined  in  an  action  for  it ;  but 
if  the  money  was  the  wife's  as  between 
her  and  her  husband,  then  she  might  well 
be  joined.  Conld  she  have  such  title? 
This  was  denied  by  the  counsel  for  the 
plaintiff  in  error;  and  he  maintained  the 
broad  proposition,  that,  though  the  wife 
may    t>e  entitled    to  separate  interest    to 


ttach,  yet  when  money  comes  to  her  pos- 
session, though  it  be  the  produce  of  her 
separate  estate,  it  instantly  becomes  the 
money  of  the  husband.  That  proposition 
is  inconsistent  with  well  settled  doctrines. 
So  far  from  money,  the  proceeds  of  separate 
property  of  the  wife,  being  subject,  so  soon 
ac  it  reaches  her  hands,  to  the  marital 
right,  it  does  not  t>ecome  so  even  when  it 
reaches  the  hands  of  the  husband ; 
518  and  if  *it  comes  to  bis  bands,  and 
he  uses  it  without  the  wife's  consent, 
eipress  or  implied,  he  becomes  indebted 
for  it,  and  bis  estate  is  liable  for  the  debt. 
2  Roper  on  Prop.  227;  Parker  v.  Brooke,  9 
Ves.  583.  The  wife,  then,  may  have  had 
an  interest  in  that  which  is  the  subject  of 
this  action ;  and  tbe  transaction  out  of 
which  the  action  arises,  is  one  between  her 
and  the  plaintiff  in  error. 

It  is  equally  true,  that  the  acknowled^^- 
ment  alone  does  not  conclusively  shew,  that 
she  had  such  interest:  the  money  may  have 
belonged  to  her  husband;  and  if  so,  no  ac- 
tion conld  have  been  supported  in  the  name 
of  tbe  husband  and  wife  during  the  cover- 
ture, or  in  her  name  after  bis  death.  When 
nothing  but  the  acknowledgment  appears, 
how  is  the  question  to  be  decided,  whether 
this  is  to  be  considered  a  claim  in  which 
the  wife  had  an  interest,  or  one  for  which 
the  husband  only  could  sue? 

My  first  impression  was,  that  this  was  a 
question  for  the  jury;  and,  in  that  view, 
that  while  the  court  was  right  in  overrul- 
ing the  motion  to  instruct  the  jury  that  tbe 
action  could  not  be  sustained,  it  was  wrong 
in  instructing  them  that  tbe  action  sur- 
vived; for  by  that  instruction,  the  couri 
decided  the  question  of  fact,  that  the  wife 
was  entitled  to  the  money  which  was  the 
consideration  of  the  acknowledgment,  and 
so  improperly  intercepted  the  decision 
thereof  by  the  jury.  And  pursuing  this 
view,  I  should  have  concurred  with  Judge 
Allen  in  the  result— to  send  the  cause  back, 
with  directions  to  receive  all  the  evidence, 
and  leave  to  the  jury  the  decision  of  that 
question  of  fact,  under  an  instruction  that 
they  were  at  liberty  to  itifer  interest  in  the 
ivife  from  the  acknowledgment  of  tbe  debt 
being  made  to  her,  and  that  the  indebted- 
ness of  the  husband  to  the  party  who  gave 
the  acknowledgment,  strengthened  the  in- 
ference of  such  interest  in  the  wife.  But, 
a  further  consideration  of  the  case  has 
satisfied     me     that     the     Instruction 
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tains  all  the  eviaence  in  ine  case, 
given  or  offered,  and  tbe  Instruction  to  the 
jury  was  sought  by  the  plaintiff  in  error 
upon  the  whole  evidence.  The  acknowl- 
edgment was  of  a  transaction  l>etween  the 
wife  and  him.  That  transaction  was  one 
which  entitled  her  to  the  action,  if  the  con- 
sideration was  one  in  which  she  had  an  in- 
terest not  absorbed  by  the  marital  rights 
of  her  husffand.  It  imported  an  admission 
by  the  plaintiff  in  error,  that  such  interest 
existed ;  and  although  such  admission  might 
not  preclude  evidence  of  a  state  of  facts 
shewing  the  non-existence  of  such  an  in- 
terest, yet  none  such  was  in  proof  or  offered 
to  be  proved.  It  was  incumbent  on  the 
plaintiff  In  error,    to    famish    snch    proof: 
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and  the  Instrnction  of  the  court,  that  tbe 
action  aurvived,  taken  in  reference  to  the 
case  before  it,  is  nothing  more  than  that 
it  nas  incumbent  on  him,  to  control  thi 
implication  from  the  transaction  and  the 
acknowledgment,  bj  proof  of  other  facts 
which  bad  not  been  furnished.  Where  the 
consideration  does  not  appear,  the  court 
intends,  if  the  contract  or  transaction  be 
with  the  wife,  that  she  is  the  meritorious 
cause  of  it.  So,  in  the  case  of  Philliskirk 
V.  Pluckwell,  2  Man.  &  Selw.  396,  Bayley, 
J.,  supported  the  action  in  the  name  of  the 
wife,  the  note  being  given  to  her — -aajing, 
it  did  not  appear,  negatively,  "that  the 
wife  was  not  the  meritorious  cause  of  the 
action,"  and  because  it  might  have  been 
given  for  a  debt  due  to  her  dum  sola.  If 
when  no  consideration  appears,  and  tbe 
contract  is  with  the  wife,  tfaeconrtsDStains 
the  action  in  her  name,  because  the  consid- 
eration may  have  come  from  her,  and  will 
so  intend  unless  the  contrary  appears; 
when  the  consideration  which  does  appear, 
is  one  in  which  her  interest  is  acknowledged 
by  the  contract,  and  which  she  may  pos- 
sess, and  that  interest  is  not  disavowed  by 
the  husband,  the  court  will  make  tbe  in- 
tendment, unless  the  contrary  appears. 

520  "The  accuracy  of  this  deduction  de- 
pends on  the  compass    given    to    that 

part  of  it,  which  refers  the  right  of  joinder 
of  the  wife  in  the  action  to  her  merit  or 
agency  in  causing  it.  My  impression  is, 
that  the  rule  furnished  by  a  correct  general- 
izatioD,  more  fitted  for  practical  use,  may 
be  thus  expressed— Wherever  tbe  action  is 
on  an  express  contract  with  the  wife,  or  the 
husband  and  wife,  the  wife  may  be  joined, 
onless  the  consideration  averred  in  the 
pleadings,  or  shewn  in  proof  on  the  trial, 
be  one  in  which  the  wife  cannot  be  intended 
to  have  an  interest ;  and  in  every  such  case, 
if  the  interest  of  the  wife  be  not  disaffirmed 
by  tbe  husband  by  the  appropriation  of  the 
cause  of  action  to  his  sole  use,  the  wife 
surviving  will  be  entitled  to  it.  The  cases 
from  which  the  rule  is  extracted,  which 
reconciles  many  seeming  discrepancies,  are 
Hilliard  v,  Hambridge,  Aleyn  36;  Pratt  & 
ux.  V.  Taylor,  Cro.  Elia.  61 ;  Breshford  v. 
Buckingham,  Cro.  Jac.  77;  Abbot  v.  Blo- 
field.  Id.  644;  Bedgood  v.  Way  &  nx.,  2  W. 
Blacks.  1236;  Philliskirk  &  ux.  v.  Pluckwell, 
2  Mau.  &  Selw.  393 ;  Nash  v.  Nash,  2  Madd. 
133;  Garforth  v.  Bradley,  2  Vess.  Sr.  676; 
Kicharda  v.  Richards,  2  Barn.  &  Adolph. 
447;  22  Bng.  C.  L.  R.  119;  Willsv.  Nurse,  1 
Adolph.  &  Ell.  65;  28  Eng.  C.  L.  R.  40. 
CABELL,  J.  It  is  important  to  under- 
stand the  true  nature  of  the  question  raised 
by  the  bill  of  exreptions  in  this  cause.  I 
do  not  understand  it  as  relating  to  the  form 
of  the  action,  but  to  the  right  of  the  plain- 
tiff to  bring  any  action  for  the  debt  claimed 
in  the  declaration.  The  writing  described 
in  tbe  declaration,  is  not  a  specialty;  nor 
is  it  a  promissory  note  for  the  payment  of 
money ;  for  there  are  no  words  which 
indicate  a  promise,  or  obligation,  or  ac- 
countability, on  the  part  of  the  defendant. 
It  is  a  mere  acknowledgment  of  having 
borrowed  money  from  the  plainlifF.  Jt 
might  therefore  admit  of  question, 
whether  the  plaintiff  could    declare 

521  "upon    it,    as     she     has    done,  as    a 
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promissory  note,  or  instrument  cresting, 
proprio  vigore,  an  obligation  to  pay ;  or 
whether  the  action  ought  not  to  have  been 
either  debt,  or  indebitatus  assumpsit,  for 
money  borrowed ;  in  both  of  which  cases 
the  note  would  be  used  merely  as  evidence 
of  the  debt.  But  such  a  question  relates 
merely  to  the  form  of  the  action,  and  could 
only  be  raised  by  demurrer  to  the  declara- 
tion. The  true  question  intended  to  be 
raised  by  the  bill  of  exceptions  in  this  case, 
is  whether,  admitting  the  form  of  the  ac- 
tion to  be  correct,  the  right  to  institute  it 
survived  to  the  wife  on  the  death  of  the 
husband?  It  is  certain  that  the  court  below 
so  regarded  it. 

It  is  undeniably  true,  that  all  choses  In 
action  due  to  the  wife,  whether  they  come 
to  her  before  marriage,  or  during  the  cov- 
erture, may  be  sued  for  and  recovered  by 
tbe  husband;  the  former,  by  suit  in  the 
name  of  the  husband  and  wife;  the  latter, 
by  suit  in  the  name  of  the  husband  and 
wife,  or  in  the  name  of  the  husband  alone. 
It  is  equally  trne,  however,  that  if  the  hus- 
band fail  to  recover  them  during  the  cover- 
ture, tbe  right  to  recover  them  survives  to 
the  wife.  Co.  Lift.  351.  The  husband,  in 
this  case,  having  died  before  the  wife,  the 
question  whether  the  action  survived  to 
the  wife,  would  seem  to  be  resolvable  into 
another,  viz.  whether  the  chose  in  action 
evidenced, by  the  writing  described  in  the 
declaration,  was,  or  was  not,  in  its  origin 
and  nature,  a.  valid  chose  In  action  due  to 
the  wife,  or  to  the  wife  and  to  tbe  husband 
jointly?  If  tbe  writing  in  this  case  had 
been  a  promissory  note,  I  think  there  could 
have  been  no  doubt  on  the  subject.  In 
Philliskirk  v.  Pluckwell,  2  Mau.  &  Selw. 
393,  the  action  was  brought  in  the  name  of 
husband  and  wife,  on  a  promissory  note  exe- 
cuted to  tbe  wife  during  coverture,  for 
value  received.  It  was  objected,  that  as 
the  note  appeared  to  have  been  given  to  tbe 
wife  alone,  during  coverture,  and  did  not 
state  on  the  face  of  it,  that  it  was 
522  on  account  of  any  'meritorious  con- 
sideration moving  from  her,  the  hus- 
band alone  ought  to  sue ;  but  it  was  held, 
that  a  promissory  note  to  the  wife  imports 
of  itself  a  consideration  on  the  part  of  the 
fe,  and  shews  her  to  be  the  meritoriouB 
use  of  the  action  ;  and  consequently  that 
e  action  was  well  brought  in  the  name  of 
husband  and  wife.  And  wherever  the  ac- 
tion might  have  been  brought  in  the  name 
of  husband  and  wife,  the  action  survives 
to  the  wife  on  the  death  of  tbe  husband. 
And  these  principles  were  recogniied  in 
Nash  v.  Nash,  2  Madd.   133. 

But  although    this  is   not   a  promissory 
note,   does  it   not  sufficiently  appear,  that 
:he   wife  was  the  meritorious  cause  of  sc- 
ion?    Here  is  and  acknowledgment  by  the 
defendant,  that    the   money   claimed  in  the 
was  borrowed  by  him  of   the    plaintiff, 
rife   may   have  in    her  bands,  money, 
which  she  has  a  control  as  independent 
of     her   husband  as    if  she    were    a    feme 
sole.     It  may  be  money  which  she  holds   as 
rix,  administratrix,  trustee   or  attor- 
ney in  fact;  or  it  may  be  money  which  has 
been  conveyed  to  trustees   for  her  separate 
ise   and  .  benefit,    and   which  has  been  put 
nto  her  hands  by  her  trustees,  for  snpply- 
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tag  her  wants  aa  occaaion  may  require. 
In  all  anch  cases,  the  lair  recog'nizes  tbe 
rights  of  the  monej,  as  distinct  from  those 
of  her  husband.  If  the  money  had  been 
borrowed  as  the  money  of  the  husband,  the 
written  acknowledgment  given  by  the  de- 
fendant as  evidence  of  the  transaction, 
ought,  regularly,  to  have  stated,  and  prob- 
ably would  have  stated,  that  the  money  was 
borrowed  of  the  husband  and  not  of  the 
wife;  or  if  the  money  bad,  in  fact,  been 
the  husband's,  I  presume  it  would  have 
been  competent  to  the  defendant  to  prove 
the  fact  on  the  trial,  and  thus  to  shew  that 
this  never  was  a  chose  in  action  of,  or  due 
to.  the  wife.  But  no  such  evidence  was 
offered.  The  case  stands  on  the  mere  ac- 
knowledgment of  the  defendant.  What  is 
its  effect,  as  testimony,  in  the  cause? 

523  *Let   it  be   remembered  that   the   de- 
fendant,   by  his  motion,  has  referred 

its  effect  to  the  decision  of  the  court.  I  am 
clearly  of  opinion,  that  as  a  married  wo- 
man may  have  money  separate  and  distinct 
from  all  right  or  control  on  the  part  of  the 
husband,  such  an  acknowledgment  as  that 
contained  in  the  declaration  {an  acknowl- 
edgment that  the  money  was  borrowed  of 
the  wife)  is  not  only  proof  of  the  fact  of 
borrowing,  but  imports  of  itself,  prima 
facie,  that  the  money  was  the  wife's,  and 
not  the  husband's;  and  that,  there  being 
no  opposing  testimony,  tbia  presumptir - 
becomes  conclusive.  If  this  be  so,  it 
manifest  that  the  chose  in  action  was  d 
to  the  wife,  and  that  she  is  the  meritorious 
cause  of  the  action ;  and,  consequently,  that 
the  action  survived  to  her  on  the  death  of 
the  husband. 

I  am  therefore  of  opinion,  that  the  court 
below    acted  correctly  in  refusing    to    gi 
the  Instruction  that  was  asked,  and  in  g 
ing  that  which  it  did   Rive.     There  traa 
invasion    of    tbe    rights    of   the    jury;  for 
where,  as  in  this  case,  all  the  facts  are  ad- 
mitted,   except    such    as     the   law    implies 
from  those  which    are   admitted.    It    is  the 
province    of   the   conrt   to   decide  the  ques- 
tion, whether  the  action  survives  or  not. 

I  shall  now  briefly  advert  to  that  part  of 
the  defendant's  exceptions  relating  to  the 
exclusion  of  certain  evidence  o^red  by 
him— [Here  tbe  judge  stated  the  evidence]. 
The  purpose  of  the  defendant  May,  in 
offering  tbe  bond  and  deed  of  trust  in  evi- 
dence, was  to  prove  that  Edward  H.  Bois- 
seau  was,  at  the  date  of  the  note  sued 
on,  and  had  been  for  a  long  time  before, 
indebted  to  him,  in  a  much  larger  sum  than 
the  amount  of  the  note  sued  on,  and  his 
purpose  in  offering  the  endorsements  in 
evidence,  was,  to  prove  that  he  "the  de- 
fendant bad  allowed  Edward  H.  Boisseau 
a  credit  for  the  money  specified  in  the  said 
note,  in  part  of  tbe  debt  due  by  the  bond. " 
Now,  without  deciding  whether  the  court 
was  right  or  wrong  in  rejecting  this 

524  testimony,  I  *am  clearly  of  opinion, 
that,  admitting  It  to  have  been  erro- 
neous, it  is  an  error  of  which  the  appellant 
cannot  take  advantage.  No  man  is  allowed 
to  take  advantage  of  an  error  which  did 
not,  and  could  not,  injure  him.  This  testi- 
mony would  have  proved  almost  to  demon- 
stration, that  the  money  borrowed  was  not 
the    money   of  Edward   H.  Boisseau,    and 


in  BO  doing  would  have  destroyed  the  pillar 
of  May's  defence.  It  also  disproves  the 
fact  that  credit  had  been  given  for  the 
money  on  tbe  penal  bill;  the  credit  was 
entered  upon  a  condition  that  has  not  been 
performed. 
Tbe  judgment  is  afiitmed. 


March.  IH2.  KIcU 
:Dt  Bbooke  ai 
Evldenca*- Exception  ts  Evldance— 
Waiver.— Excep Hon  takeu  to  tbe  ailmlstiOD  of  eii- 
d  en  ce.  and  til  en  a  demurrer  to  all  Ibe  evidence 
Inclndlug  tbat  mentloaed  In  tbe  exception:  tbe 
demurrer  does  not  waire  tbe  exception. 
Ancient  Deed— Adalulblllly  In  EvMence.l— A  deed 
more  than  thirty  years  old.  but  not  accompanied 
by  poBBeaalon.  )b  aot  to  be  admitted  In  evidence 
wltbout  proof  of  eiecDtlon. 

I.  The  first  of  these  suits  was  an  action 
of  trespass  quare  clausum  fregit,  brought 
by  Maitland  against  Dishazer  in  the  conntj 
court  of  Charlotte.     Plea,  the  general  issne. 

At  the  trial,  Dishaxer   set  out  with    tbe 

purpose    of    demurring    to    the    evidence ; 

bnt    as    the    evidence    was     offered, 

525      *he  excepted  to  the  admission  of  it. 

He   filed  as  many    as   six  exceptions. 

One  only  need  be  noticed. 

Maitland  having  deduced  the  title  from 
the  original  grantee  to  William  Downman, 
offered  in  evidence  a  deed  dated  the  1st 
September  1789,  from  Downman  to  Robert 
Donald,  Simon  Frazer  and  John  Murchie, 
merchants  and  partners,  conveying  the  land 
to  them,  under  whom  Maitland  claimed. 
And  it  appeared,  that  this  deed  was  proved 
by  the  oath  of  one  of  four  subscribing  wit- 
nesses, in  the  county  court  of  Charlotte,  in 
December  after  its  date,  and  continued  for 
further  proof;  and  that  the  deed  was  found 
In  a  bundle  of  partly  proved  deeds  in  tbe 
clerk's  office.  But  no  proof  was  offered 
that  Donald,  Fraser  and  Murchie,  or  either 
of  them,  or  that  Maitland  claiming  under 
them,  ever  was  in  actual  possession  of  the 
land  under  the  deed.  Dishazer  moved  the 
court  to  exclude  the  deed  from  going  in 
evidence  to  the  jury;  which  motion  the 
court  overruled,  and  admitted  the  evidence ; 
and  Dishazer  excepted. 

Maitland,  on  hts  part,  further  proved, 
that  he  paid  the  taxes  on  the  land  from 
1790  to  1815,  both  inclusive;  and  again, 
from  1816  to  1827,  both  inclusive.  And  the 
proof  of  Dtahazer's  trespass  was,  that  he 
went  on  tbe  land  in  1827  and  cleared  a  part 
of  it,  and  thenceforth  and  still  lived  there; 
but  he  shewed  and  pretended  no  title. 

After  having  taken  exceptions  to  the  ad- 
mission of  the  evidence,  Dishazer  demurred 
to  the  whole  evidence;  and  the  jury  fonnd 
for  Maitland  100  dollars  damages,  subject  to 


Bvldence.— Tbe  priudpal  case  is  cited 
1Q  Mublemau  v.  National  Ins.  Co..  S  W.  Va.  W4.  See 
monoBrapblcnof^on  '"Demnrrer  to  the  Evidence" 
appended  to  Tutt  r,  Sliusbter,  &  Qratt.  IM. 

tAndenl  DMd-AdalulMllty  In  BvMMKa.— Tbe  prin- 
cipal cue  Is  cited  la  Caratbers  t.  Eldddse.  llOratt. 
STO.  See  monograpblc  notf  od  "Deeds"  appended  to 
Flolt  V.  Com.,  is  QratL  DM. 


12  LEIGH 


D19HAZBR  V.  MAITLAKD. 


626-628 


the  opinion  of  the  court  npon  the  demurrer. 
The  court  held,  that  the  Ian  upon  the 
demurrer  was  for  Maitland,  and  gave  him 
judgment.  Dishazer  applied  b;  petition  to 
the  circuit  superior  court  of  Charlotte  for 
a  auperaedeaa,  which  that  court  denied. 
And  then  he  applied  to  this  court  for  a 
supersedeas ;.  which  allowed  it. 
II.  The  other  case  was  ejectment  brought 
by    Maitland     against    Bishazer,     to 

526  recover  the  same  land.     The 'declara- 
tion counted  on  two  demieee ;  the  firet 

from  Maitland,  the  other  ftom  Robert 
MaitUad,  Robert  Donald,  and  Simon 
Frazer,  each  of  one  undivided  third. 

Al  the  trial,  Maitland  having  deduced  the 
title  to  William  Downman,  offered  in  evi- 
dence the  deed  of  Downman  to  Robert  I>on- 
ald,  Stmon  Frazer  and  John  Murchie,  of 
the  1st  September  1789,  under  which  Mait- 
land claimed.  This  deed  had  been  proved 
by  one  of  four  witnesses  in  the  countj 
court  of  Charlotte  at  December  term  1789, 
and  was  found  in  a  parcel  of  unproved  deeds 
in  the  clerk's  office.  No  subscribing  wit- 
ness was  called  in  court  to  prove  it;  Mait- 
land proving,  that  he  had  made  diligent 
enquiry  after  the  subscribing  witnesaes,  and 
could  get  no  account  of  them,  except  that 
they  had  all  died  many  years  ago,  and  that 
he  could  find  no  one  acquainted  with  their 
handwriting.  It  farther  appeared,  that 
neither  Downman,  nor  any  one  claiming 
under  him,  ever  set  up  any  claim  to  the 
land  in  opposition  to  the  deed.  Bat  It  also 
appeared,  that  no  one  lived  on,  or  was  in 
actual  poBsessloa  of,  the  land,  until  Dis- 
hazer  took  poasessioa  thereof  some  four  or 
five  years  before  the  commencement  of  this 
suit.  Dlshazer  moved  the  court  to  exclude 
the  deed  from  going  in  evidence  to  the 
jury ;  the  court  overruled  the  motion ;  and 
Dishazer  excepted. 

There  was  a  verdict  and  judgment  for 
Maitland,  upon  the  first  demise  in  the  dec- 
laration :  to  which  this  court  upon  the  ap- 
plication of  Dishazer  allowed  a  supersedeas. 

The  cause  was  twice  argued  here,  with 
great  earnestness,  by  Stanard  for  the 
plaintiff  in  error  and  C.  and  G.  N.  John- 
son for  the  defendant. 

There  were  two  questions:  1.  Wtfether 
the  demurrer  to  evidence  in  the  action  of 
trespass,  was  a  waiver  of  the  exceptions 
taken  to  the  admission  of  evidence?  On 
this  point,  the  cases  cited  and  examined 
were  Hyera  v.  Wood,  2  Call  574;  Biggers's 
adm'r    v.    Alderson,  I  Hen.    &  Manf. 

527  *51,     and    Ware    v.     Stephenson,    10 
LeighlSS.— 2.  Whether  the  deed  of  the 

1st  September  1789,  not  proved  in  the  county 
court  of  Charlotte  according  to  the  statute 
of  conveyances,  nor  proved  at  the  trial, 
and  not  having  been  followed  by  actual 
possession  in  the  bargainees,  or  Mait- 
land claiming  under  them,  was  yet  an 
ancient  deed,  which  required  no  proof  of 
execution? 

ALLEN,  J.  On  the  trial  of  the  action 
of  trespass,  the  defendant  filed  several 
bills  of  exceptions  to  the  admission  of 
testimony  offered  by  the  plaintiff.  The 
evidence  being  received,  he  then  demurred 
to  the  whole  testimony.  It  was  objected 
that  the  record  does  not  notice  the  bills  of 
exceptions,  except    as    they    appear  in  the 


demurrer  to  the  evidence.  That  shews, 
however,  that  the  exceptions  were  regularly 
taken  and  signed,  and  the  parties,  perhaps 
to  avoid  the  trouble  of  reducing  the  evi- 
dence to  writing  again,  embodied  the  bills 
of  exceptions  in  the  demurrer.  Unless  the 
defendant,  by  demurring,  is  to  be  consid- 
ered as  waiving  his  objections  to  the  ad- 
missibility of  the  evidence,  I  think  he  is 
entitled  to  the  benefit  of  his  exceptions. 

In  Biggers's  adm'r  v.  Alderson,  1  Hen.  & 
Munf.  S3,  61,  there  was  an  exception  to  the 
admissibility  of  the  evidence,  and  a  de- 
murrer. Judge  Tucker  thought  the  court 
erred  in  admitting  the  testimony,  but  that 
the  error,  if  any,  was  cufed  by  the  de- 
murrer, which  he  considered  as  a  waiver  of 
the  exceptions.  The  evidence,  as  set  out 
In  the  demurrer,  differed  from  the  descrip- 
tion of  it  in  the  bill  of  exceptions.  The 
ance  is  adverted  to  by  the  judge,  but 
whether  it  influenced  his  opinion  does  not 
appear.  The  other  members  of  the  court 
said  nothing  as  to  this  point.  No  authority 
is  cited  by  the  judge,  nor  have  we  tieeo  re- 
ferred to  any,  which  goes  to  snstain  the 
proposition.     The  functions  of  a  bill  of  ex- 

ptlons  are  distinct   from  those  of  a  de- 

urrer.  The  bill  of  exceptions  raises  the 
question,    whether   the    testimony    is 

S  'competent,  or  conduces  to  the  proof 
of  the  fact  to  be  ascertained.  If  the 
court  decides  the  evidence  to  be  competent, 
or  that  it  tends  to  the  proof  of  the  fact  to 
be  ascertained,  the  party  may  except.  The 
first  Is  a  question  of  law  for  the  judge  to 
determine  before  the  evidence  is  received ; 
how  far  it  conduces  to  the  proof  of  the  fact, 
is  a  question  for  the  jni^.  The  party  by 
demurring  withdraws  that  question  from 
the  jury ;  and  refers  to  the  judge,  the  ap- 
plication of  the  law  to  the  fact,  admitted 
or  proved.  Gibson  A  al.  v.  Hunter,  2  B. 
Blacks.  205.  What  is  there  in  the  nature 
of  the  two  proceedings,  which  precludes  a 
party  from  availing  himself  of  both?  He 
considers  the  evidence  illegal  or  irrelevant, 
and  objects  to  its  Introduction :  this  has  no 
bearing  upon  the  application  of  the  law  to 
the  fact  which  this  evidence  proves.  Why 
should  he  be  precluded,  after  objecting  to 
the  evidence  as  illegal,    from    still    further 

intendiniF,  that  upon  the  application  of 
the  law  to  the  fact  which  the  improper  evi- 
dence proves,  the  party  is  not  entitled  to 
a  judgment.  The  analogy  derived  from 
other  pleadings  juatlfies  such  a  course. 
The  defendant  may  demur  and  plead,  and 
plead  as  many  distinct  matters  as  he  thinks 
proper,  although  the  matters  of  fact  or  law 
so  relied  on,  may  be  inconsistent  with  each 
other.  And  from  a  parity  of  reason,  there 
would  seem  to  t>e  no  impropriety  in  ob- 
jecting to  testimony  as  illegal,  and  con- 
tending that  upon  the  application  of  the 
law  to  the  fact  proved  by  such  testimony, 
thfe  party  relying  on  it  is  not  entitled  to 
succeed. 

Several  bills  of  exceptions  were  taken, 
but  I  shall  only  notice  one.  The  plaintiff, 
having  deduced  a  title  from  the  original 
grantee  to  William  Downman,  offer^  in 
evidence  a  deed  from  Downman  to  the  per- 
sons under  whom  he  claimed,  dated  the  1st 
Septemt>er  1789,  together  with  an  order  of 
the  county  court  of   Charlotte,  made  in  De- 
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ceinb«r    1789,  certifying  that  the  deed  was 
proved  bj  one  of  the  fonr  subacriblag  wit- 
nesses thereto,  and    proved    that    the    deed 
was  found  by  him  in  an  old  handle  of 

529  partly    proved  "deeds  in    the   clerk's 
office.     This  being  all   the    teatimooy 

touching  this  matter  set  out  in  the  bill  of 
exceptions,  the  defendant  objected  to  the 
paper  going  in  evidence,  and  the  objection 
was  overruled.  It  has  been  repeatedly  held 
in  this  court,  that  facts  stated  in  one  hill 
of  exceptions  cannot  be  noticed  in  consid- 
ering another.  Brooke  v.  Young,  3  Kand. 
106;  Crawford  v.  Jarrett'a  adm'r,  2  Leigh 
639.  The  reason  of  the  rule  is  very  fully 
stated  in  the  first  case.  Here,  the  bill  of 
exceptions  does  not  refer  to  any  of  the 
other  bills,  and  nothing  appearing  in  tht 
others  can  be  noticed.  It  Is  contended, 
upon  this  state  of  facts,  tbe  deed  being  of 
more  than  thirty  years  standing,  proof  of 
its  execution  was  unnecessary.  The  bill 
of  exceptions  says  nothing  as  to  the  pos- 
session of  the  land,  whether  it  had  accom- 
panied the  deed,  or  whether  there  was  any 
actual  occupation  or  possession  in  Maltland 
or  those  under  whom  he  claimed,  or  whether 
there  was  an  adverse  possession-  The  gen- 
eral rule  is  that  a  deed  appearing  to  b< 
thirty  years  old  may  be  given  in  evidence, 
without  proof  of  its  execution,  if  the  pos- 
session be  shewn  to  have  accompanied  it. 
Nothing  of  this  kind  appearing  in  the  bill 
of  exceptiota  (nor,  I  may  add,  in  the 
ord,  for  Maitland  is  shewn  to  have  n 
been  in  possession),  Maitland  contends 
that,  in  the  absence  of  such  proof,  be  ha: 
given  such  an  account  of  the  paper,  ai 
under  the  circumstances  ought  reasonably 
to  be  required  of  him;  that  the  account 
given  repels  all  imputation  of  frand,  and 
affords  a  presumption  that  it  is  genuine. 
In  Jackson  v.  Blanahan,  3  Johns.  292,  it 
was  held  that  an  ancient  will  stood  on  t 
'  aame  footing  with  an  ancient  deed.  T 
court  differed  as  to  the  time  necessary 
bring  a  will  within  the  rule  of  an  ancient 
paper :  upwards  of  thirty  years  having 
elapsed  from  tbe  date  of  the  will,  and  pos- 
session having  been  held  under  it  for 
twenty-seven  years,  Spencer,  J.,  thought  it 
might  be  read  without  proof  of  its  execu- 
tion; Kent,  C.  J.,  and  a    majority  of 

530  'the  court  held  that  it  required  thirty 
years     possession.       In     Shaller    v. 

Brand,  6  Bin.  439,  which  was  also  tbe  case 
of  an  ancient  will,  Tilghman,  C.  J.,  says, 
that  though  the  antiquity  of  the  writing 
affords  some  evidence  in  its  favour,  yet  the 
main  ingredient  is  possession.  In  2  Bac. 
Abr.  'Eividence,  p.  648,  it  is  laid  down,  if  a 
deed  be  of  thirty  years  standing,  and 
grantee  in  possession,  such  ancient  deed 
shall  be  read  without  proof;  Gilbert's  Ev. 
p.  89,  says,  if  possession  has  not  gone 
along  with  an  ancient  deed,  the  presump- 
tion in  its  favour  fails,  if  they  give  no  ac- 
count of  its  execution.  And  Co.  Litt.  6b, 
"If  all  the  witnesses  to  a  charter  of  feoff- 
ment be  dead,  violent  presumption  is  con- 
tinual and  quiet  possession."  See  also 
Earle  v.  Baxter,  2  W.  Blacks.  1228;  Doe  v. 
Phelpa,  9  Johns.  169;  Carroll  v.  Norwood, 
1  Har.  &  Johns.  174.  The  counsel  for 
Maitland  have  referred  us  to  the  case  of 
King  V.  Inhabitants  of   Farringdon,  2  T. 


K.  466;  but  the  case  when  examined  con- 
forms to  the  general  rule  as  laid  down  in 
the  authorities  cited.  The  certificate  of  set- 
tlement had  been  granted  more  than  thirty 
years,  and  the  pauper,  and  his  widow  after 
his  death,  had  resided  under  it  in  the  parish 
of  Farringdon:  Ashhurst,  J.,  relies  on  the 
fact,  that  it  had  been  acted  under  and 
recognized  for  so  long  a  period.  Buller 
and  Grose,  J.,  merely  advert  to  its  age.  Tbe 
case  shews  what  would  be  equivalent  to 
possession  in  a  conveyance  of  land.  The 
case  in  1  Dallas  14,  is  briefly  reported. 
The  plaintiffs  produced  a  deed  bearing  date 
sixty- three  years  before,  and  appearing 
ancient,  but  possession  had  not  accompa- 
nied it;  a  witness  was  examined  who  had 
been  well  acquainted  with  one  of  the  sub- 
scribing witnesses,  had  seen  many  deeds 
and  papers  believed  to  have  been  signed  by 
him,  and  from  this  believed  his  nime  to 
the  deed  to  be  his  handwriting,  but  never 
had  seen  him  write.  Tbe  court,  on  debate, 
thought  this  BufScient  proof  of  the  deed, 
considering  its  antiquity.  The  proof  of 
execution  was  not  dispensed  with ;  tbe  an- 
tiquity of  the  deed  alone  was  not 
531  'held  sufficient.  Theonly  case  where 
a  contrary  doctrine  has  been  estab- 
lished is  tbe  case  of  Jackaon  v.  Garroway, 
3  Johns.  Ca.  283.  Radcliff,  J.  (with  whom 
a  majority  concurred,  Kent  dissenting), 
says,  the  Bnglish  authorities  on  this  sub- 
ject plainly  distinguish  between  an  ancient 
deed  supported  by  possession,  and  by  other 
circumstances.  Bnt  the  authorities  to 
which  he  refers,  so  far  as  1  have  examined 
them,  do  not  sustain  him.  They  will  be 
found,  as  Kent  remarks,  to  be  mere  loose 
dicta,  that  an  ancient  deed  proves  itself, 
and  are  silent  as  to  the  circumstance  that 
possession  must  have  accompanied  it;  but  ' 
wherever  we  can  discover  the  factb  of  tbe 
case  in  which  these  sayings  occurred,  we 
perceive  that  possession  was  an  ingredient 
in  the  case.  The  whole  current  of  authority 
shews  that  possession  must  have  accompa- 
nied the  deed.  The  rule  is  one  of  public 
policy,  which  cannot  be  relaxed  without 
endangering  titles.  The  mere  production 
of  a  paper  appearing  aqclent,  of  itself, 
furnibhes  but  slight  proof  of  its  au- 
thenticity ;  if  manufectnred  for  the  pur- 
pose, it  would  be  diSicuIt  in  most  instances 
to  prove  fraud.  But  where  quiet  and  long 
possession  comes  in  aid  of  it.  the  pre- 
sumption of  fraud  is  repelled.  With  Titgh- 
1,  C.  J.  (in  the  case  cited  from  Binnej'), 


I  look  upon  the  posse ssii 
gredient  to   justify  iti 
proof  of  execution. 

I  think,  therefore,  o 
the  bill  of  exceptions, 
permitting  this  deed 
This  view  of  the   case 


adm 


s  the  1 


without 


.  the  facts  set  ont  in 
the  court  erred  in 
to  go  in  evidence, 
renders  it   unneces- 


argued.  If  the  deed  from  Downman 
was  not  admissible,  no  question  of  seisin, 
actual  or  constructive,  arises. 

If  Maitland  bad  no  deed,  tbe  jury  were 
not  authorized  to  infer  any  seisin  or  pos- 

The  order  of  the  circuit  superior  court 
denying  the  supersedeas  to  the  judgment 
of  the  county  (»>urt,  is  to  be  reversed  with 
costs.      And    the     court,     proceeding     to 
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532      make  *8nch   order  as 
peri  or     court    ought 


the 


I  have  made, 
awards  a  supersedeas  &i 

In  the  ejectment  between  theiame  parties 
jor  the  same  land  the  title  to  which  came 
into  controversy  in  the  action  of  trespasa, 
Maitland,  after  deducing  title  from  the 
original  grantee  to  William  Downman, 
offered  his  deed  in  evidence,  and  in  addi- 
tion to  the  matters  stated  in  the  bill  of  ex- 
ceptions taken  in  the  trespasa  case,  he 
proved  that  he  made  diligent  enquiry  after 
the  subscribing  witnesses,  and  could  get 
no  account  of  them,  except  that  thej  had 
died  many  years  ago,  and  that  he  had  en- 
deavoured in  vain  to  find  some  person  who 
could  prove  the  handwriting  of  the  sab- 
scribing  witnesses  or  one  of  them.  It  fur- 
ther appeared,  that  no  one  lived  on,  or  was 
in  the  actual  possession  of,  the  land  men- 
tioned in  the  deed,  from  the  date  thereof 
until  the  defeadant  took  possession  of  it 
within  the  last  fonr  or  five  years,  and  it 
did  not  appear,  that  the  said  Downman,  or 
others  claiming  under  him,  set  up  any 
claim  to  the  land  in  opposition  to  the  deed. 
And  this  being  all  the  testimony,  the  court 
admitted  the  deed.  The  objection  to  its 
reception  was  even  stronger  than  in  the 
action  of  trespass.  There  the  bill  of  ex- 
ceptions was  silent  as  to  possessioa  ;  here, 
it  is  expressly  stated,  that  no  possession 
went  with  the  deed.  For  the  reasons  al- 
ready assigned,  I  think  that  was  essential 
before  proof  of  its  execution  could  be  dis- 
pensed with. 

The  judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  awarded,  on 
which  the  deed  from  Downman  is  not  to  be 
admitted  as  evidence  upon  the  proof  stated 
in  the  bill  of  exceptions. 

Since  the  foregoing  opinion  was  prepared, 
we  have  had  the  benefit  of  a  re-argument 
on  the  first  point.  It  has  confirmed  me  in 
the  correctness  of  my  first  impressions. 
The  industry  of  the  counsel  has  not  enabled 
them  to  discover  any  case  in  which 
533  it  has  been  held,  'that  the  demurrer 
was  a  waiver  of  the  bill  of  exceptions. 
The  silence  of  the  books  is  a  persuasive 
argument  against  the  proposition.  Wc 
have  been  referred  to  two  cases  in  which 
the  point  might  have  been  made  and  de- 
cided, but  was  not  considered  by  the  court. 
The  first  is  the  case  of  Hyers  v.  Wood,  2 
Call  374.  It  was  a  writ  of  eight:  on  the 
trial,  the  demandant  excepted  to  the  intro- 
duction of  evidence  to  prove  non-tenure, 
and  also  tendered  a  demurrer  to  evidence, 
in  which  the  tenant  refused  to  joinj  and 
the  demandant  excepted  to  the  decision  of 
the  court  refusing  to  compel  the  tenant  to 
join  in  the  demurrer.  It  was  contended 
there,  in  argument,  that  the  demandant, 
by  tendering  the  demurrer,  waived  the  ex- 
ception. The  court  did  not  notice  the 
point,  but  sustained  the  decision  of  the 
court  below  in  both  respects.  But  it  is  to 
be  remarked,  that  the  question  principally 
considered,  was  that  presented  by  the  bill 
of  exceptions  to  the  admission  of  the  testi- 
mony. If  the  court  bad  supposed  the  de- 
murrer waived  the  exception,  this  was 
unnecessary.  In  Ware  v.  Stephenson,  10 
Leigh    155,    the  plaintiff  offered  a  witness. 


DiSHAZBX  V.  MAITLAMD. 

who  was  objected  to 
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Incompetent,  and 
the  objection  being  overruled,  the  defend- 
ant excepted,  and  subsequently  demurred  to 
the  evidence.  The  court  gave  judgment 
on  the  demurrer  for  the  plaintiff.  The 
questions  arising  on  the  exception  and  the 
demurrer  were  both  argued.  Judge  Stanard 
held  the  witness  to  be  competent,  but  that 
on  the  demurrer  the  law  was  for  the  de- 
fendant: and  with  him  Cabell,  J.,  and 
Tucker,  P.,  concurred.  Brooke,  J.,  consid- 
ered that  the  law  on  the  demurrer  was  for 
the  plaintiff,  but  did  not  advert  to  the  ques- 
tion of  competency  presented  by  the  bill  of 
exceptions.  The  only  case  therefore  which 
looks  like  an  authority,  is  the  case  of  Big- 
gers's  adm'r  v.  Alderson.  1  Hen.  &  Munf. 
54.  And  there  the  question,  in  truth,  did 
not  arise.  The  defendant  first  offered  im- 
proper    testimony;  the    plaintiff,    to 

534  counteract  it,  'offered  evidence  equally 
inadmissible,  to  which  the  defendant 

excepted ;  and  then  the  defendant  demurred. 
JuUge  Tucker,  in  reviewing  the  case,  shews 
that  upon  the  whole  evidence,  excluding 
the  improper  evidence  offered  by  the  plain- 
tiff to  rebut  the  illegal  evidence  of  the  de- 
fendant, and  giving  to  the  defendant  the 
benefit  of  his  illegal  testimony,  the  plain- 
tiff was  entitled  to  a  judgment;  and  the 
other  judges  concurred.  The  questions 
arising  upon  both  exception  and  demurrer 
were  argued;  nothing  was  said  about  one 
being  a  waiver  of  the  other.  The 
judge,  it  is  true,  said  the  demurrer  was  a 
waiver  of  the  bill  of  exceptions;  but  it  is 
manifest  this  was  a  loose  expression  not 
well  considered.  His  attention  was  not 
drawn  to  the  question,  or  the  distinction 
between  the  two  proceedings.  For  he  re- 
narks,  that  on  a  demurrer  to  the  evidence, 
the  court  might  disregard  what  was  im- 
pertinent to  the  issue,  or  otherwise  inad- 
missible: thus  confounding  one  with  the 
other,  for  if  upon  the  demurrer  the  court 
will  disreganl  inadmissible  testimony, 
there  would  be  no  necessity  for  the  excep- 
tion. But  the  bill  of  exceptions  is  the  act 
of  one  party,  and  denies  the  admissibility 
of  the  evidence  ti^ndered:  the  demurrer  is 
the  act  of  both,  and  presents  the  question 
of  the  sufficiency  of  the  evidence  received. 
The  expression  of  the  judge  is  a  mere  dic- 
tum, not  entitled  to  the  weight  of  an  au- 
thority. It  has  been  urged  that  no  injustice 
will  be  done  to  the  party  by  holding  the 
demurrer  to  be  a  waiver,  for  if  he  wishes 
to  rely  oo  his  exception,  he  may  move  for 
an  instruction.  The  answer  is  obvious ; 
the  jury  may  find  against  the  instruction, 
and  the  only  remedy'  is  a  new  trial;  and 
after  two  new  trials,  the  power  of  the  court 
is  at  an  end.  His  only  protection  against 
the  prejudices  of  a  jury  may  be  the  power 
to  withdraw  the  application  of  the  law  to 
the  facts  proved  by  the  evidence,  from  their 
determination.  By  demurring  he  subjects 
himself  to   the    hazard    of    admitting 

535  "as  facts,  every   thing  a  jury  might 
have  inferred  from  the  evidence.     But 

that  evidence  should  be  legal;  and  its 
legality  can  only  be  enquired  into  upon  an 
exception  to  its  introduction. 


The  other  judges  concurrifig,    both  judg- 


t  reversed. 
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Q  wllb  bla  < 


tor,  Id  isn.  made  a  will, 
band.  wbercbT  be  rave  S 
AOOO  dollars  to  S.  S..  and  tbe  residiie  of  bU  estate 
toblBfatber:  In  ISSS,  be  bIbuhI  aaocber  Instra- 
ment,  irbereby,  r^TotlDi'  all  other  witia  before 
made,  be  gave  T.  Y.  T,  COOOdollars.  aod  tbe  residue 
of  bU  eHtate  to  bis  fatber.  but  tbU  laat  paper  was 
not  written  by  blm,  and  It  was  not  duly  attested 
accordlDctotbeatatateof  1884-0.  Held,  tb 
of  revocatioD  In  tbe  Instrument  of  ifSt, 
Independent  of  the  dispositions  contained 
as  to  operate  as  a  substaatlve  declaraUon 
Ide  revoking  tbe  will  of  1818.  bnt  tbe  revocation 
was  made  with  a  view  to  tbe  new  dlsposUlona.  and 
those  being  Told  for  want  of  dne  attestation,  the 
revocation  iB  a  nuHlty. 
Saau  — Saaia  — CMiatruetkn  si  Statutot  —  Qowv. — 
Whether  tbe  statnlc  of  lSM-6  does  not  repeal  tbe 
8tb  section  of  tbe  statute  of  wills  touching  revoca- 
tions of  wills  of  personalty  r  Twojndses  held  that 
it  did.  and  tbe  other  two  gave  no  opinion  on  the 

William  Barkedale  made  a  will,  dated  the 
4th  June  1836,  in  the  following  words— "In 
the  Dame  of  God,  Amen.  I  William  Barks- 
dale  of  the  conntj  of  Amelia,  in  the  state 
of  Virginia,  do  ordain  this  writing,  written 
with  my  own  hand  this  4th  day  of  June 
1838.  to  be  my  lait  wilt  and  tecta- 
536  ment,  hereby  revoking  all  "others 
whatsoever.  I  give  and  bequeath  to 
my  eldest  sister,  Frances  P.  Barksdale, 
30,000  dollars.  I  give  and  bequeath  to  Snsan 
Stott,  5000  dollars.  Alt  the  rest  and  residue 
of  my  estate,  whether  real  or  personal,  I 
bequeath  to  my  father  William  Jones  Barks- 
dale  of  Clay  Hill,  Amelia.  I  also  appoint 
him  my  sole  executor:  it  is  my  will  and 
desire,  that  my  executor  give  no  bond  and 
security  for  the  trust  reposed  in  him.  In 
witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  seal  the  day  and  year 
above  written."  Signed  atid  sealed  by  the 
testator. 

At  the  July  term  of  the  general  court, 
1840,  this  will  was  propounded  for  probat 
by  tbe  legatee  Frances  P.  Barksdale,  an 
infant  by  Thomas  Giles  her  neit  friend; 
and  it  was  proved,  that  the  will  and  the 
testator's  signature  was  wholly  written 
with  his  own  hand. 

William  Jones  Barksdale,  the  father,  heir 
at  law  and  distributee,  of  the  decedent,  op- 
posed the  probat,  and  produced  in  court 
another  instrument  of  writing,  dated  the 
2nd  November  1839,  purporting  to  be  the  laat 
will  and  testament  of  the  decedent,  in  the 
following  words;  "I  William  Barksdale  of 
Amelia  county,  state  of  Virginia,  being  in 
feeble  health  though  of  sound  mind,  revok- 
ing all  other  wills  and  testaments  which  I 
may  previously  have  made,  do  make  this  my 
last  will  and  testament  as  follows,  to  wit: 
In  the  first  place,  all  my  debts  must  be  paid. 

•WIUs-T»tuiwDlary  Revocatloa-ItocUrstwr  Rev- 
oeatkn— DMInctkHi  betwsen,— The  principal  case  Is 
cited  with  approval  In  Dower  v.  Seeds.  M  W.  Va,  III. 

twills  ol  PerMnalty-Revocstloa-ConstniCllH  of 
Statute.— The  principal  case  Is  cited  with  approval 
In  Dower  v.  Seeds.  28  W.  Va.  IM 


In  the  second  place,  I  give  and  bequeath  to 
my  friend  Thomas  Y.  Tabb  of  Amelia 
county  5000  dollars,  to  be  paid  by  my  ex- 
ecutor hereafter  named  on  demand  at  any 
time  after  the  expiration  of  two  years  after 
the  date  hereof.  In  the  third  place,  I  give 
and  bequeath  to  my  honoured  father  William 
Jones  Barksdale  of  Amelia,  all  the  re- 
mainder of  my  property,  whether  real  or 
personal,  including  all  bonds  and  other 
debts  due  to  me.  I  constitute  my  friend 
Gustavus  Myers  of  &c.  my  sole  executor  of 
this  my  last  will  and  testament.  Given 
under  my  hand  and  seal  at  the  Hot 
537  Springs,  this  '^2nd  day  of  November 
1839."  Signed  and  sealed  by  the  de- 
cedent, and  witnessed  by  S.  Ford. 

The  subscribing  witness.  Ford,  deposed, 
that  he  wrote  the  will  for  the  decedent, 
who  signed,  published  and  declared  the  same 
as  and  for  hia  last  will  and  testament  in 
the  presence  of  him  the  witness ;  he  believed 
the  decedent  was  at  the  time  of  perfect 
sense  and  memory;  and  he  subscribed  his 
name  as  a  witness  jn  the  decedent's  pres- 
ence :  that  the  decMent,  (King  then  til  at 
the  Hot  Springs,  requested  the  witness  to 
-rrite  his  will,  saying,  that  he  had  left  a  will 

it  home,  but  he  did  not  believe  it  to  be 
such  a  one  as  be  ought  to  have  made,  inas- 
much as  he  believed  it  to  be  wholly  in  dis- 
cord with  what  he  was  convinced  had  b-Mii 
his  g^randfather's  wishes  and  intentions 
when  he  left  him  his  legacy,  and  inasmuch 
as  the  will  he  had  previously  made  was  in- 
expedient :  that  the  decedent  manifested 
great  anxiety  to  revoke  the  old  and  to  ex- 
ecute a  new  will,  which  tbe  witness  wrote 
for  him,  which  he  signed,  which  the  wit- 
ness witnessed  on  the  2nd  Novemtier  1839, 
and  which  was  the  same  paper  now  pro- 
duced in  conrt:  and  that Ihedecedent,  after 
the  execution  of  this  instrument,  expressed 
very  great  satisfaction,  in  having  done 
what  he  believed  to  be  his  duty,  and  what 
he  considered,  indeed,  to  be  altogether 
right  and  proper:  that  the  witness  sup- 
posed, as  be  had  often  heard,  that  the 
legacy  the  decedent  received  from  his 
grandfather  amounted  to  50.000  dollars. 
And  it  was  agreed  that  the  decedent  died 
without  having  ever  had  any  child,  or  been 
married ;  and  that  the  only  real  estate  he 
owned  at  the  date  of  his  will,  or  at  tbe 
of  his  death,  was  a  small  parcel  of 
land  of  little  value  which  his  father  had 
given  him. 

The  general  conrt   held  that   the    instru- 
ment of  writing  of  the  2nd  November  1839, 
not  a  revocation   of  the  instrument  of 
4th  of  June  1838,  which  was   proved    to 
be  wholly  in    the    handwriting   of   William 
Barksdale   deceased :    therefore,     tbe 
538      court  ordered,  that  the  instrument  *of 
the  4th  June  1838  should  be  recorded, 
as  the  true  last  will  and   testament  of    tbe 
decedent. 

William  Jones  Barksdale  applied  to  a 
judge  of  this  court  for  a  supersedeas  to  the 
sentence;  which  was  allow^. 

The  cause  was  argued  here  by  G.  N.  and 
C.  Johnson  for  the  appellant,  and  Leigh 
for  the  appellee. 

It  was  agreed,  that  the  paper  of  tbe  3nd 
November  1839  was  not  a  will,  since  it  was 
not  executed  according  to  the  provisions  of 
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tbe  statute  of  1834-5,  wbich  requires  nills 
and  testaments  of  personal  estate  to  be  ex- 
ecuted with  ttae  like  solemnities  required 
for  wills  of  real  estate.  But,  as  that  stat- 
ute makes  no  provision  toucbiag'  the  revo- 
cation of  wills  of  personal  estate,  tbe 
question  was,  whether  the  clause  of  revoca- 
tion in  the  instrument  of  ttie  2nd  November 
1839,  could  be  abstracted  from  the  instru- 
ment, so  as  to  operate  as  a  revocation  under 
the  9th  section  of  tbe  statute  of  wills,  1 
Key.  Code,  ch.  104,  p.  377,  wtiich  provides, 
that  ''no  will  in  writing,  or  any  devise 
therein,  of  chattels,  shall  be  revoked  b;  a 
subsequent  will,  codicil  or  declaration, 
unless  the  same  be  in  writing'?" 

1.  It  was  argued  for  the  appellant,  that 
the  revocation  of  a  will  was  wholl?  differ- 
ent from  the  making  of  one;  which  was 
proved  by  tbe  fact,  that  the  English  statute 
of  wills  provided  one  mode  of  making  a  will 
of  real  estate,  and  another  mode  of  revoca- 
tion of  such  a  will ;  and,  therefore,  not- 
withstanding the  act  of  1835  as  to  the 
making  of  a  will  of  personalty,  the  mode  of 
revocation  remained  the  same  as  it  had 
been  before  that  statute  was  made,  And 
for  the  appellee  it  was  insisted,  that  the 
statute  of  1835  as  to  the  making,  was  a  re- 
peal of  the  9tb  section  of  the  statute  of 
wills  as  to  the  revocation,  of  a   will  of  per- 

2.  Taking  the  9th  section   of  the    statute 

of  wills  to  be  still  In  force,  the  counsel 
539      for  the  appellant  contended,  *that  the 

clause  of  revocation  of  all  previous 
wills,  contained  in  the  instrument  of  the 
2nd  November  1839,  might  be  abstracted 
from  the  paper,  and  was  a  declaration  in 
writing  by  the  decedent,  which  revoked  the 
will  of  June  ta3S;  and  this  the  rather,  be- 
cause it  appeared  by  the  deposition  of  Ford, 
the  subscribing  witness,  that  the  principal 
object  of  the  decedent  was  to  revoke  the 
will  of  June  133S.  The  counsel  for  the  ap- 
pellee said,  that  the  clause  of  revocation 
could  not  be  abstracted  from  the  paper  of 
November  1839,  so  as  to  operate  as  an  in- 
dependent declaration  in  writing ;  that 
clause  being  there  inserted,  only  to  remove 
the  former  will  ont  of  the  way,  and  to  give 
effect  to  the  new  testament:  that  a  mere 
revocation  was  certainly  not  intended,  since 
the  decedent  not  unly  gave  to  his  father  by 
the  last  will  what  he  gave  his  sister  by  his 
first,  but  he  gave  by  the  last  5000  dollars  to 
Thomas  Y.  Tabb,  which  5000 dollars  he  gave 
by  his  first  toSuaan  Stott.  The  authorities 
cited  were  Eggleston  v.  Speke,  3  Mod.  258; 
Onions  V.  Tyrer,  1  P.  Wras.  3S3;  Kx  parte 
Ilchester,  7  Vea.  348;  Cogbill  v.  Cogbili,  2 
Hen.  &  Munf.  467;  Bates  v.  Holleman,  3 
Id.  502;  Hellyar  v.  Hellyar,  I  PhiU.  430; 
Richardson  v.  Berry,  3  Haggard,  149; 
Langton  v.  Atkins,  1  Pick.  541;  Rob.  on 
Wills,  251-S,  2S9,  366,  and  the  English  stat- 
ute of  frauds.  29  Car.  2.  ch.  3,  i  5,  6,  inserted 
in  Appendix  Rob.  on  Wills,  p.  501. 

BALDWIN,  J.  The  case  presented  for 
our  consideration,  is  one  in  which  tlie 
testator  disposed  of  his  whole  estate,  real 
and  personal,  by  a  will  executed  with  all 
due  legal  solemnities,  but  the  probat  of 
which  is  resisted  by  his  sole  heir  and  dis- 
tributee, on  the  ground  that  it  was  subse- 
quently revoked  by   an   instrument  in    the 


form  of  a  last  will  and  testament,  and  in- 
tended to  operate  as  such,  by  which  the 
testator  devised  and  bequeatbed  his  whole 
estate,  real  and   personal,  with   an  express 

revocation  of  all  former  wills.  The 
540      last  mentioned  paper  is  "Ineffectual  as 

a  will,  not  having  been  executed  with 
the  solemnities  required  by  law,  and  has  not 
been  propounded  as  such,  but  is  relied  upon 
in  opposition  to  the  former  will  as  a  valid 
written  revocation. 

I  deem  it  unnecessary  to  enquire  whether, 
since  our  statute  of  1835,  intended  to  place 
the  making  of  wills  of  personalty  upon  the 
same  footing  as  wills  of  realty,  a  revocation 
of  them  can  be  effected  by  any  declaration 
in  writing,  which  would  not  be  effectual 
for  that  purpose  in  relation  to  a  will  of  lands. 
The  obvious  convenience  and  policy  of  ex- 
tending the  provisions  of  the  statute  to 
revocations,  render  it  highly  probable  tHat 
tbe  omission  to  do  so  is  attributable  to  in- 
advertence. Whether  the  omission  can  be 
supplied  by  a  construction  of  the  statute 
according  to  its  spirit,  is  rendered  a  mat- 
ter of  difficulty  by  the  interpretation  given 
to  the  English  statutes  of  32  and  34  Hen. 
8,  29  Car.  2,  cb.  3,  and  12 Car.  2,  ch.  12.  See 
1  Rob.  on  Wills  193;  1  Wms.  on  Bx'ors 
79,  90.  Waiving,  in  this  case,  that  broad 
enquiry,  it  will  be  sufficient  for  my  purpose 
to  consider  whether  a  clause  of  revocation 
can  be  valid,  wbich  is  found,  as  in  the 
present  case,  in  an  invalid  will. 

Upon  the  concession,  that  tbe  provisions 
of  the  statute  of  1835  are  applicable  only  to 
the  making  and  not  to  the  revocation  of 
wills,  we  must  look  to,  and  be  governed 
by,  the  pre-existing  law  In  relation  to 
written  revocations  of  wills  of  personals. 
This  we  find   in   the   revised   act  of  1819,   1 


any  devise  therein,  of  chattels,  shall  be  re- 
voked by  a  subsequent  will,  codicil,  or  dec- 
laration, unless  the  same  be  in  writing." 

There  are  two  modes  of  written  revoca- 
tion contemplated  by  the  law  just  quoted, 
one  by  a  will  or  codicil  in  writing,  the 
other  by  a  declaration  in  writing.  For  the 
sake  of  distinction,  the  first  may  be  called 
a  testamentary  revocation,  and  tbe 
541  last  a  declaratory  revocation.  "It  is 
true,  the  declaratory  revocation  may 
assume  the  shape  of  a  last  will  and  testa- 
ment; but  thkt  is  mere  matter  of  form,  it 
the  paper  be  not  also  testamentary  in  its 
nature.  The  distinction  between  the  two 
modes  of  revocation  Is  not  formal,  but 
essential.  In  the  testamentary  revocation, 
the  testator  contemplates  a  new  disposition 
of  his  property,  and  the  revocation  may  be 
implied  from  inconsistency  in  the  provi- 
sions of  the  two  instruments,  in  which  case 
it  is  a  matter  of  comparison  and  construc- 
tion ;  or  it  may  be  express,  in  order  that 
the  testator  may  do  his  new  testamentary 
work  without  being  in  any  wise  fettered  by 
the  contents  of  bis  former  will.  The 
declaratory  revocation,  on  the  other  hand, 
is  always  express,  is  not  a  matter  of  com- 
parison and  construction,  and  Is  In  contem- 
plation by  the  testator  of  that  disposition 
of  his  property  made  by  the  law  governing 
in  cases  of  intestacy. 

In    every   testamentary    revocation,    the 
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testator  always  acts  upon  the  supposition 
that  tiis  whole  purpose  will  be  accomplished, 
tbat  his  entire  testamentary  act  will  be 
effectual,  as  well  in  regard  to  the  new  dia- 
positioD  of  the  subject,  as  the  revocation 
of  that  which  he  had  made  tiy  the  former 
inetrumeut;  and  Jiis  revocation  is  in  fact 
part  and  parcel  of  his  new  tcatameiatary 
action.  This  is  manifestly  true  in  relation 
to  implied  testamentary  revocations;  and, 
if  not  so  obviously,  it  is  to  my  mind  equally 
true,  in  relation  to  those  which  are  express. 
That  the  testator  should  ever  proceed  upon 
the  liypothesis  of  the  invalidity  of  the  in- 
strument which  he  employs  to  effectuate  his 
object,  is  beyond  my  conception  ;  nor  can  I 
conceive,  when  he  makes  a  new  disposition 
of  hia  property,  and  eodem  flatu  a  revoca- 
tion of  a  former  disposition  of  it,  how  he 
can  do  so  with  any  other  expectation  than 
that  both  will  share  the  same  fate.  It 
eeema  to  me  necessarily  to  follow,  that  the 
invalidity  of  the  instrument,  which  defeats 
the  new  disposition  of  hia  property,  must 
also  defeat  the  revocation  of  the  former 
instrument. 

542  *It  has  been  argued,   however,  with 

freat  ing-enuity  and  force  by  the  ap- 
's  counsel,  that  the  statute  does  not 
require  that  an  express  revocation  must 
necessarily  be  by  last  will  and  testament ; 
that  any  written  declaration  is  sufficient 
for  the  purpose;  that  here  we  have  such  a 
declaration,  and  though  we  find  it  in  a 
paper  intended  to  operate  as  a  last  will  and 
testament,  which  is  nugatory  as  such,  not 
having  been  written  altogether  by  the  tes- 
tator, nor  attested  by  two  witnesses,  yet 
that  still  it  is  a  declaration  in  writing, 
which  is  all  that  the  statute  requires,  and 
as  such  is  unquestionable  on  the  score  of 
validity.  All  this  J  admit,  upon  the  sup- 
position of  its  having  been  shewn  that  the 
revocation  contemplated  by  the  testator  was 
not  a  subsidiary  conditional  exercise  of 
power,  but  an  independent  substantive 
act,  without  reference  to  the  character  of 
the  instrument  employed,  and  unaffected  by 
the  new  disposition  thereby  made  of  his 
estate.  But  this,  in  my  opinion,  has  not 
been  shewn;  and  it  seems  to  me,  in  the 
nature  of  things,  cannot  be  shewn.  How 
can  we  know,  that  the  testator  contemplated 
the  revocation  as  effectual,  though  the  tes- 
tament itself  should  be  unaccomplished? 
How  could  such  an  expectation  exist,  with- 
out a  probability,  in  his  mind,  that  his 
testament  would  prove  abortive?  and  who 
ever  made  hia  last  will  and  testament  under 
the  influence  of  such  a  belief? 

In  a  case  like  this,  no  argument  to  prove 
the  revocation  substantive  and  independent, 
can,  to  my  apprehension,  avail  any  thing, 
unless  it  goes  the  length  of  proving  that 
the  testator  intended  to  die  intestate,  which 
is  impossible  here,  it  being  directly  in  the 
teeth  of  the  testamentary  provisions  of  the 
instrument.  Any  argument  short  of  this, 
can  only  tend  to  raise  a  probability  that 
the  testator  would  have  preferred,  if  the 
question  had  been  presented  to  his  mind,  a 
total  intestacy  to  the  establishment  of  his 
former  will.  Nor  would  the  argument  be 
legitimate,  as  I  conceive,  even  to  that 

543  extent;  "for    it    must    be  founded,  in 
the  main,  upon  the  testamentary  pro- 
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visions  of  the  last  will.  Now,  though  a 
regard  to  those  provisions  is  perfectly 
proper,  when  we  treat  them  and  the  revo- 
cation as  one  entire  testamentary  act,  to 
stand  or  fall  together,  how  can  it  be  proper 
when  we  look  to  the  revocation  as  separate 
and  distinct,  and  of-  substantive  and  inde- 
pendent force  and  efficacy?  If  the  whole 
instrument  is  to  be  considered  a  nullity  tor 
want  of  the  solemnities  required  by  law, 
we  need  look  no  further.  But  how  can  an 
argument  in  support  of  the  validity  of  a 
part  of  it  only,  be  derived  from  the  testa- 
tor's supposed  intention  as  disclosed  by 
other  parts  wholly  invalid?  Surely,  no 
change  of  intention  on  the  part  of  the  tes- 
tator can  be  inferred  from  the  testamentary 
provisions  of  a  will,  which  is  void  becanse 
not  executed  in  the  manner  prescribed  by 
law.     1  Rob.  on   Wills,  211,  212. 

In  my  view  of  the  subject,  this  being  a 
question  of  express  revocation,  it  would  be 
wholly  immaterial,  whether  the  provisions 
of  the  will  of  1839  were  consistent  or  incon- 
sistent with  the  provisions  of  the  will  of 
1S3S.  If  the  former,  then  the  testator  could 
had  no  design  to  abrogate  the  first  will 
until  the  last  was  made  effectual:  if  the 
latter,  then  his  only  purpose  must  have 
been  to  make  a  change  of  or  amongst  the 
objects  of  his  testamentary  bounty.  In 
neither  case  could  it  have  been  his  inten- 
tion to  die  intestate,  which  would  be  the 
direct  result  of  tearing  the  revocatof7 
parenthesis  from  the  inanimate  paper  of 
1839,  and  giving  it  distinct  vitality.  Be- 
sides, no  man,  I  should  think,  ever  made 
provision  by  last  will  and  testament  for 
dying  intestate..  If  such  had  been  the  tes- 
tator's design,  he  would  have  torn  up  the 
will  of  1838  or  thrown  it  into  the  fire,  or  if 
out  of  his  possession  and  control,  would 
have  simply  executed  a  naked  instrument 
of  revocation. 

Thus,  though  I  grant  and  invoke  the  tes* 
tator's  intent  upon  this  as  on  any 
544  other  testamentary  question,  jet  *that 
intent,  it  must  be  admitted,  is  to  be 
sought  for  only  in  legitimate  sources,  and 
is  to  be  found,  not  in  our  speculations  upon 
his  probable  wishes  in  regard  to  the  trans- 
mission of  his  property,  but  in  that  delib- 
erate and  solemn  authentication  of  them 
which  the  law,  in  its  matured  wisdom,  has 
prescribed.  Those  wishes  are  often  de- 
feated by  negligence  or  accident,  and  even 
by  those  guards  which  the  law  has  thrown 
around  the  testator  for  his  safety  and  the 
protection  of  the  testamentary  power  itself; 
but,  upon  the  whole,  are  best  subserved  and 
fulfilled  by  the  uniformity  and  certainty 
which  the  required  solemnities  afford.  I 
cannot,  therefore,  give  any  weight  to  the 
arguments  employed  to  shew,  that  the  tes- 
tator's heir  at  law  was  ultimately  the  chief, 
though  originally  the  secondary,  object  of 
his  bounty;  whether  those  arguments  be 
founded  upon  the  devises  in  the  imperfect 
will  of  1839,  or  the  parol  evidence  (if  ad- 
missible at  all)  of  the  testator's  verbal  dec- 
larations. One  thing  is  certain,  that  to 
abrogate  the  perfected  will  of  1838,  would 
transcend  (to  what  extent  cannot  affect  the 
principle)  the  testator's  nn authenticated 
desires  in  behalf  of  his  heir  at  law,  inas- 
much as  the  effect  would   be  to  make   him 
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the  sole,  instead  of  the  principal,  ben- 
eficiarj,  to  the  exclusion  or  other  objects 
of  hts  reg'ard,  whether  we  look  to  the  pro- 
vieioDB  indicated  by  the  will  of  1838,  or  by 
that  of  1839. 

I  do  not  perceive,  that  the  appellant's 
cause  can  acquire  anj  aid  from  the  supposed 
analogies  derived  from  the  doctrines  of 
virtual  revocations,  founded  on  changes  in 
the  condition  of  the  devisor  or  the  subject 
devised,  and  the  revocatory  efficacy,  in  re- 
g-ard  to  the  latter,  of  imperfect  acts  and 
tnatrumeiits.  Those  are  common  law  doc- 
trines, existing  as  well  before  as  since  the 
various  statutes  of  wills,  and  resting  on 
maxims  which  have  no  application,  so  far 
as  I  can  discern,  to  express  revocations. 
Pow.  on  Dev,  420.  If  my  memory  serves 
me,  they  were  mainly  relied  on  for  the 

545  purpose   of   illustrating  "the  proposi- 
tion,   that    revocation,    and    whether 

absolute  or  conditional,  is  a  question  of  in- 
tention; a  proposition  which  is  not  denied. 
The  foregoing  view  of  the  subject  upon 
principle,  seems  to  me  to  be  adequately 
sustained  by  authority.  In  order  to  see  the 
full  force  and  application  of  the  adjudged 
cases.  It  must  be  borne  in  mind,  that  we 
can  gain  no  light  from  the  English  adjudi- 
cations upon  their  statute  in  vlation  to  the 
revocation  of  wills  of  personals,  (29  Car.  2, 
c.  3,  {  22,)  the  ecclesiastical  law,  which 
governed  the  making  of  such  wills  there, 
requiring  no  higher  solemnities;  that  no 
similar  question  could  arise  here,  in  regard 
to  revocations  of  devises  of  lands  since  our 
statute  of  wilts,  which  placed  such  revoca- 
tions and  devises  upon  the  same  footing; 
and  that  we  must,  therefore,  look  to  the 
English  decisons  upon  the  varient  provi- 
sions in  their  statute  of  frauds  in  regard  to 
devises  and  revocations  of  real  estate.  By 
the  Sth  section  of  that  statute,  devises  of 
lands  were  required  to  be  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by 
three  or  four  credible  witnesses :  by  the  6th 
section,  written  revocations  were  required 
to  be  by  will  or  codicil  in  writing,  or  other 
writing  of  the  devisor,  signed  in  the  pres- 
ence of  three  or  four  witnesses,  declaring 
the  same.  Thus,  the  Sth  section  does  not 
require  the  testator  to  sign  in  the  presence 
of  the  subscribing  witnesses,  and  hts  ac- 
knowledgment to  them  has  been  held  suffi- 
cient; whereas  the  6th  section  requires  that 
the  testator  should  sign  in  the  presence 
of  the  witnesses.  The  difference  in  the 
language  of  the  two  sections  has  been  at- 
tributed to  inaccuracy  in  the  composition 
of  the  statute.  Rob.  on  Wills  193^.  Still. 
however,  it  has  been  made  the  foundation 
of  distinctions  between  the  authentication 
of  devises  and  revocations.  It  has  been 
held,  that  where  a  revocation  is  by  will  or 
codicil,  it  is  Bufticient  that  the  paper  be 
attested  and  subscribed  as  such  according 
to  the  requisitions  of  the  5th  section, 

546  and    that    it   need    not  be  signed  "by 
the    testator    in    the   presence   of  the 

witnesses;  that  requisition  of  the  6th  sec- 
tion being  construed  to  be  applicable,  not 
to  a  will  or  codicil,  but  to  other  instruments 
of  revocation.  Kob.  on  Wills  I94-S,  and  the 
cases  there  cited.  Another  question  adju- 
dicated by  the  courts  is,  whether  a  clause 
"  in,  contained  in  a  will  or  codicil 


by  which  the  testator  devises  the  subject  of 
the  former  will,  is  effectual,  if  the  will  or 
codicil  has  not  been  duly  executed  as  such, 
though  the  instrument  has  been  executed 
according  to  the  forms  prescribed  by  the 
revoking  clause  of  the  statute.  And  that, 
it  will  be  seen,  is  a  question  the  same  in 
principle  as  the  one  involved  in  the  case 
we  are  now  considering. 

The  doctrine  settled  by  the  English  cases, 
is,  1  think,  correctly  recognised  by  the  court 
of  delegates  in  the  case  of  Limtwrry  v. 
Mason,  2  Com.  Rep.  451,  where  it  was  held, 
that  if  there  be  an  intention  to  revoke  by 
a  new  will,  and  the  instrument  made  foi* 
that  purpose  cannot  take  effect  as  will  on 
account  of  some  defect  in  the  execution,  it 
cannot  be  a  revocation,  because  it  was  not 
intended  to  revoke  the  old  will  until  the 
new  one  should  be  complete.  In  that  case, 
it  is  true,  there  was  no  express  clause  of 
revocation,  the  revocation  being  by  neces- 
sary implication  from  the  conflicting  pro- 
visions of  the  two  wills;  which  cannot,  it 
seems  to  me,  be  distinguished,  in  principle, 
from  the  case  of  an  express  revocation,  and 
there  is  no  distinction  made  in  the  English 
statute,  nor  in  ours. 

The  doctrine  is  directly  affirmed  in  the 
case  of  Eggleston  v.  Speke,  where  the  de- 
cision was  upon  the  very  point,  the  second 
will  having  been  duly  executed  under  the 
revoking  clause,  but  not  under  the  devis- 
ing clause  of  the  statute,  and  containing 
an  express  revocation,  as  appears  from  the 
notice  of  it  in  7  Vee.  379.  The  case  of 
Onions  v.  Tyrer,  1  P.  Wms.  343,  was  like 
the  one  last  mentioned  in  all  respects,  ex- 
cept that  it  was  made  stronger  by  the  cir- 
cumstance, that  the  first  will  was 
547  cancelled  *by  the  testator,  under  the 
impression  that  the  second  was  made 
effectual,  which  cancelling  was  therefore 
treated  as  merely  conditional.  The  deci- 
sion of  Lord  Cowper  was  in  accordance 
with  the  doctrine  above  slated,  though  he 
dwelt  upon  the  circumstances,  existing  also- 
as  he  said  in  the  case  of  Eggleston  v. 
Speke,  that  the  devises  in  both  wills  were 
substantially  the  same,  but  expressing  the 
opinion  that  the  effect  would  be  tbe  same, 
to  the  exclusion  of  the  heir  at  taw,  though 
the  devise  in  the  second  will  had  been  to  a 
third  person. 

The  same  principle  was  sanctioned  by 
the  Lord  Chancellor,  Lord  Alvanlej,  and 
Sir  W.  Grant,  in  Ex  parte  the  Earle  of 
Ilchester;  they  recognized  the  cases  of 
Eggleston  V.  Speke  and  Onions  v,  Tyrer, 
as  law,  and  held  that  the  appointment  of  a 
guardian  by  a  testamentary  paper  not  duly 
executed  to  accomplish  such  appointment, 
did  not  revoke  a  previous  testamentary  ap- 
pointment, though  the  revocation  would 
have  been  good  as  a  substantive  act;  the 
object  being  only  to  make  way  for  another 
disposition,  as  was  inferred  from  the  nature 
of  the  act. 

Some  of  tbe  reasoning  of  Lord  Alvanley, 
and  of  the  remarks  of  Lord  Cowper,  may  be 
open  to  criticism,  and  have  been  laid  hold 
of  by  the  appellant's  counsel  in  resisting 
the  principle  indicated  by  their  decisions. 
That  the  adjndged  cases,  however,  and 
opinions  of  the  courts,  have  been  under- 
stood to  establish  the  above  stated  doctrine,. 
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in  its  fnit  extent,  may  be  Been  by  reference 
to  meveral  respectable  elementary  writers. 
Rob.  on  WilU  196-8-9,  200;  1  Wms.  on 
Ex'ora  91 ;  Pow.  on  Dev.  431-2-3.  And  ob- 
serve the  distinction  deduced  by  Mr.  Powell 
between  revoking  wills  merely,  and  tliose 
which  devise  and  revoke.  The  cases  were 
luminously  reviewed  by  Chief  Justice 
Parker  in  the  case  -of  Langton  v.  Atkins; 
be  regarded  them  as  settling  the  principle 
held  by  the  court  in  that  case,  that  if  the 
instrument  propounded  as  a  revoca- 
548  tion,  be  ia  form  a  will,  it  must  "be 
perfect  as  such,  and  be  subscribed  and 
attested  as  is  required  by  the  statute ;  and 
an  Instrument  intended  to  be  a  will,  but 
failing  of  its  effect,  on  account  of  some 
imperfection  in  its  structure  or  for  want 
of  due  execution,  cannot  be  set  up  for  the 
purpose  of  revoking  a  former  will,  for  this 
substantial  reason,  that  it  cannot  be  known 
that  the  testator  intended  to  revoke  his  will 
except  for  the  purpose  of  substituting  the 
other,  and  that  it  would  be  making  the 
testator  die  without  a  will,  though  it  was 
clearly  his  design  not  to  do  so.  I  feel  no 
hesitation  in  admitting  a  proposition  which 
seems  warranted  by  the  cases,  that  where 
the  revoking  clause  has  not  this  connection 
with  the  disposing  part  of  the  will,  as 
where  the  dispositions  relate  to  other  prop- 
erty, without  affecting  the  subjects  of  the 
first  will,  there  is  no  reason  why  it  should 
not  operate  as  a  revocation.  1  Rob.  on 
Wills  200;  Pow.  on  Dev.  433.  But  this 
proposition  by  no  means  breaks  in  upon 
what  I  consider  the  correct  principle  appli- 
cable to  the  present  case,  but  on  the  con- 
trary, to  my  mind,  tends  strongly  to 
illustrate  it. 

Upon  the  whole,  both  upon  principle  and 
authority,  I  am  well  satisfied  that  there  is 
no  error  in  the  sentence  of  the  general  court 
admitting  to  probat  the  will  of  1838;  and 
that  it  ought  to  be  affirmed. 

STANARD,  J.  I  am  of  opinion,  that 
the  statute  of  1835  repeals  the  provision  of 
the  9th  section  of  the  statute  of  wills,  in 
regard  to  the  revocation  of  wills  of  personal 
estate ;  that  revocations  of  wills  of  personals 
must  now  be  executed  in  the  same  manner 
in  which  wills  of  personals  are  required  to 
be  made.  If  I  thought  otherwise,  I  should 
still  concur  in  the  opinion  of  Judge 
Baldwin. 

BROOKE,  J.  There  ia  no  necessity  to 
decide  the  question  whether  the  statute  of 
1835  repeals  the  provision  of  the  9th  section 
of  the  statute  of  wills;  and  therefore 
519  I  'give  no  opinion  on  that  point, 
though  my  impression  is  that  Judge 
Stanard's  opinion  is  right.  It  is  enough 
to  say  that  I  concur  in  the  opinion  of  Judge 
Baldwin. 

CABELL,  J.  I  concur  in  the  opinions  of 
both  Judge  Stanard  and  Judge  Baldwin. 

Sentence  affirmed. 

5S0  "Byars  v.  Thompson. 

Aueusc,  184],  LewlBbnrB. 

(Absent  Cabei.i.  and  Bbooki,  J.) 

Arbitration  udAwsnl-Plnalitr  of  Award- Raconild- 

erlos  Awsr<l>— Case  •(  Bar.— b.  and  T.  by  arbUra- 


Awsrt.— See   (eneralljr.  n 


Uon  bond,  dated  Seotembcr  )4.  IRI.  submit  all 
matters  la  difference  between  ibem  to  three  arbi- 
trators: t&e  arbitratora  make  an  award  on  tbe 
31st  November  IB9I.  wblcb  was  on  thai  day  signed 
read,  but  not  delivered. 


I.  objec 


because  Interest  to  irlilch  he  was  entitled  w 
credited  to  blio.  the  arbitrators  recoDslder  tbe 
award,  and  on  tbe  »nd  November,  allow  tbe  In- 
terest and  reduce  tbe  amount  before  awarded 
asalnst  B.  and  award  tbe  reduced  amoant  asalnst 
blm.  and  Bisn.  seal  and  deliver  the  corrected 
award:  HiLo.  tbe  award  of  tbe  Sted  November  Is 
the  true  award. 

SsBB— Validity  of  Award— Date  si  Sakmlul«— MUra* 
dtal  at— The  award  mlsrecltes  tbe  date  of  tbe 
sabmlssloa  to  tbe  leth  July,  Instead  of  tbe  Hlb 
September  ISZI;  Huji,  ibis  mlsrecltal  does  not 
Invalidate  tbe  award  made  In  otber  respects  pnr. 
auant  to  the  submission. 

Swu— dune-Dcllvsry.-it    la  o 
validity  of  an  award,  that  It  i 
unless  It  is  expressly  provided  br  the  submlaslDii 
that  delivery  shall  be  necessary  to  Its  validity. 

Ssaa- Sase— ReMrvatloa  ol  RlKbt  ta  Rccmuldcr.- 
Arbitrators,  In  their  award,  reserve  lo  themselves 
arlibt  to  reconsider  a  claim  which  they  allow  tbe 
party  against  whom  they  award;  and  then  com- 
plete tbe  award  without  reconsidering  this  claim; 
HII.D.  the  reservation  Is  void,  and  the  award  sood 

SaoM-PlMdtnc  and  Practlce-Dedarallen.-in  an  ac- 
tion of  debt  for  the  peualty  of  an  arbitration 
bond,  the  declaration  sets  out  the  sabmlsslon.  and 
BO  much  of  tbe  award  as  entities  tbe  plaintiff  to 
bis  action:  Hkld,  Itlsaot  necessary.  In  snch  case, 
that   the    declaration   should  set  ont  the  whole 

Evan  Thompson  and  William  Byafs  en- 
tered into  a  bond  with  condition  to  abide 
by  an  award,  in  the  following  words: 
"Whereas  the  undersigned,  Evan  Thomp- 
son and  William  Byars,  have  had  many  ac- 
counts of  dealings  one  against  the  other, 
and  said  Thompson  having  sold  Byars  sev- 
eral tracts  of  land,  and  said    Byars  having 

made  him  sundry  payments,  yet  the 
551       said   Thompson  'contends   he   is   not 

fully  paid  for  those  lands  sold  to  said 
Byars,  and  having  instituted  a  suit  in  the 
superior  court  of  chancery,  to  bring  about 
a  settlement,  and  for  said  Byars  to  shew 
how  he  has  paid  for  the  lands  he  has  pur- 
chased of  said  Thompson ;  tbe  parties,  be- 
ing desirous  to  bring  about  a  speedy  and 
effectual  termination  of  alt  matters  of  dis- 
putes and  controversies  between  them,  deem 
>t  best  to  submit  all  differences  to  the  final 
decision  of  Andrew  Russell,  Peter  Mayo 
and  John  H.  Pulton  ;  who  shall  determine 
all  disputea  that  may  be  found  to  exist 
between  the  parties ;  and  they  shall  be 
completely  authorized  to  decide  according 
to  law  and  equity,  and  correct  all  errors 
in  all  cases  tliat  may  appear  to  them,  and 
examine  all  accounts  and  agreements  be- 
tween the  parties ;  and  may  add  or  diminish 

iraphic  noiaoD  "Arbitration  and  Award"  appended 
toBaasett  V.  Cnnnlneham.SQratt.  «M. 

Practice— Oy«r,— As  to  the  point  that  the  rlsht  to 
crave  03'er  of  papers  mentioned  In  a  pleading,  ap- 
plies, as  a  general  rale,  only  to  deeds  and  letters  of 
probate  and  admin  Is  tratioa.  not  to  otber  writings, 
see  tbe  principal  case  cited  In  IjansborDe  v.  Blch- 
mond  R  Co.,  Bl  Va  S!V.  »  S.  E.  Rep.  IN. 
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aa  thejr  in  their  iudgment  maj  deetn  to  be 
justice  towards  the  parties.  And  it  is  fur- 
tber  agreed,  tbat  the  parties  shall  have  all 
legal  evidence,  and  shall  have  the  right  to 
take  depositions  before  two  magistrates,  bj 
giving  the  other  three  dajs  previous  notice 
of  the  time  and  place  of  taking  such  depo- 
sitions. And  the  award,  under  the  handa 
and  seals  of  the  arbitrators,  or  a  majority 
of  them,  ia  to  be  binding  on  the  said 
Thompson  and  the  said  Bjars;  a  copy  of 
which  is  to  be  furnished  to  each  of  them. 
For  the  performance  of  the  award  to  tie 
made  by  the  arbitrators,  the  aaid  Thomp- 
son and  Byars  bind  themselves,  their  heirs 
Ac.  each  to  the  other,  in  the  penal  aura  of 
10,000  dollars.  The  aaid  Thompson  and 
Byara  agree  to  meet  at  the  house  of  Joseph 
Meek  In  the  conntj  of  Washington,  on  this 
day,  for  the  purpose  of  settling  all  the 
differences  aforesaid,  and  hereby  authorise 
the  arbitratora  to  adjourn  from  time  to 
time,  and  from  place  to  place,  as  circum- 
stancea  in  their  opinion  may  require,  un- 
til the  award  shall  be  finished.  Witness 
our  hands  and  seals  thia  14th  September 
1821." 
The  arbitrators  entered  upon  the  arbitra- 
tion on  the  day  of  the  submiwion,  and 
552  after  various  adjonmmenta,  *they 
signed  and  sealed  an  award,  on  the 
21at  November  1821.  This  award  purported 
to  be  made  in  pursuance  of  a  aubmlssion 
bearing  date  the  18th  July  (not  the  14th 
September)  1821.  It  stated  an  account  be- 
tween the  parties,  shewing  a  balance  due 
from  Byara  to  Thompson,  of  2183  dollars  82 
cents,  and  awarded  that  Byars  should  pay 
that  snm  to  Thompson.  And  it  contained 
the  opinion  and  decision  of  the  arbitrators 
on  anndry  poiuta  of  dispute  between  the 
parties;  among  which  it  is  only  necessary 
to  notice  the  two  following:  "The  claim 
made  for  damages  by  Byars  in  consequence 
of  a  refusal  on  the  part  of  Mrs.  Thompson 
to  release  her  right  of  dower  in  the  lands 
purchased  by  him,  is  rejected;  it  appear- 
ing to  the  referees,  that  the  contract  with 
Mrs.  Thompson,  made  at  the  date  of  tbe 
release  signed  by  her,  to  wit,  on  the  15th 
July  1819,  operated  as  a  release  to  Thomp- 
son by  Byars."  "The  referees  not  deem- 
ing the  evidence  entirely  sufficient  in 
relation  to  the  authority  of  Byars  to  charge 
Thompson  with  the  sum  of  150  dollars  paid 
by  Byars  to  Jacob  Lyon  on  the  order  of 
John  Tate  deputy  sheriff  of  Washington 
county,  reserve  to  themselves  the  right  to 
reconsider  this  charge  against  Thompson, 
and,  if  necessary,  to  erase  it  from  the  ac- 
count." This  award  waa  signed  and  sealed 
by  the  arbitrators  on  the  2lBt  November 
1821,  and  was  read,  but  not  delivered,  to 
the  parties ;  and  on  the  22nd  November,  the 
arbitrators  made  a  correction,  which  was 
endorsed  upon  it,  in  the  following  words: 
"Upon  objections  being  made  by  Byara  to 
the  award,  after  it  was  signed  and  read  to 
the  parties,  upon  the  ground  that  the  ref- 
erees had  not  allowed  him  any  interest  on 
the  items  in  his  account  hereafter  men- 
tioned, they  proceeded  to  consider  the  ob- 
jections, and  have  made  the  following 
allowances  for  interest,  which  had  been 
overlooked  and  omitted  (then  followed  a 
atatement     of     interest     on     four    items. 


amounting  to   376  dollars  25  centa)    which 
sum  of  376   dollars   25  centa   is  to   be 

553  deducted  from  the  balance  'made  by 
the  foregoing  atatement ;  which  leavea 

a  balance  of  1807  dollars  57  cents,  and  which 
balance  we  award  that  Byars  shall  pay 
Thompaon,  one  half  in  three  months  and 
the  other  half  in  aiz  months,  with  interest 
on  the  whole  from  this  date-  Given  under 
our  hands  and  seals  November  22nd   1821." 

In  1829r  Thompaon  brought  debt  against 
Byara  for  10,000  dollars,  the  penalty  of  tbe 
arbitration  bond,  for  the  failure  of  Byara 
to  abide  by  and  perform  the  award.  There 
were  four  counts  in  the  declaration. 

Tbe  first  count,  after  making  profert  of 
the  bond  dated  14th  September  1821,  set 
out  the  substance  thereof,  and  of  tbe  con- 
dition for  the  performance  of  the  award,  to 
be  made  by  Russell,  Mayo  and  Fulton,  ar- 
bitrators mutually  chosen  by  the  parties  to 
arbitrate  all  matters  then  in  difference  be- 
tween them;  and  then  alleged,  that  the 
arbitratora,  on,the  21st  November  1821,  in 
pursuance  of  the  submission,  made  and 
published  their  award  under  their  hands 
and  aeais,  (of  which  alsoprofert  was  made) 
of  and  concerning  the  matters  in  difference 
between  the  parties,  and  thereby  awarded, 
that  Byars  should  pay  Thompson  the  sum 
of  2183  dollars  82  cents  with  interest  from 
the  date  of  the  award ;  whereof  Byars  on 
the  day  of  the  date  of  the  award  had  notice ; 
yet  he  had  failed  and  refused  to  pay  the 
sum  awarded  to  Thompson ;  by  reason  of 
which,  action  accrued  to  Thompaon  to  de- 
mand the  penalty  of  10,000  dollars  &c. 

The  aecond  count  was  like  the  first,  with 
these  differences,  that  it  alleged,  that  the 
sum  of  2813  dollara  82  cents  awarded,  was 
the  balance  due  by  Byars  to  Thompson  upon 
an  account  stated  in  the  award,  and  that 
the  arbitratora  made  and  published  it  on 
the  — —  day  of  November  1821,  and  had  the 
same  ready  to  be  delivered  to  both   parties. 

The  third  count  set  out  the  bond  or  sub- 
mission in  hxc  verba,  and  then  averred, 
tbat   the    arbitrators,     in     pursuance 

554  *of  the  submission,  made  and  pub- 
lished their  award  on  the  21st  Novem- 
ber 1821,  of  and  concerning  the  matters  in 
difference  between  the  parties,  and  aet  out 
so  much  of  the  award,  in  hxc  verba,  as 
was  made  on  that  day ;  in  which  award  tbe 
date  of  the  aubmission  was  recited  to  be 
the  leth  July  [instead  of  the  14th  Septem- 
ber) 1821;  and,  after  stating  the  account 
between  the  parties,  and  the  opinion  of  the 
arbitrators  on  various  points  of  dispute  be- 
tween them,  it  was  awarded,  that  Byara 
should  pay  Thompson  the  sum  of  2183  dol- 
lars 82  cents  with  interest  from  the  date  of 
the  award. 

The  fourth  count  made  profert  of  the 
bond  or  submission,  and  set  out  the  sub- 
stance thereof;  and  then  alleged  that  the 
arbitrators  proceeded  to  arbitrate  the  mat- 
ters in  difference  between  theparties,  upon 
due  notice  to  each  of  them,  and  made  and 
published  their  award  under  their  bands 
and  aeala,  on  the  22nd  (not  the  21st,  aa  in 
the  other  counia)  November  1321,  and 
thereby  awarded  that  Byars  should  pay 
Thompson  1807  dollars  57  cents  (instead  of 
2183   dollars    82   cents,  as  in  other  counts). 

Byara  craved  oyer  of  the  arbitration  bond 
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or  submiision,  and  of  the  award  of  the 
2lBt  November  1S21,  and  of  the  correction 
thereof  of  the  22nd  November;  and    then, 

1.  He  demurred  generally  to  each  and 
every  count  in  the  declaration,  and  the 
plaintiff  joined  in  the  demurrer.  And  he 
tendered  the  following  pleas: 

2.  Ai  to  the  first,  second  and  third  counts 
of  the  declaration,  that  there  was  no  such 
award  as  that  mentioned  in  those  counts. 

3.  As  to  the  fourth  count,  that  there  waa 
no  such  award  as  that  mentioned  in    that 


4.  As  to  the  first,  second  and  third  counts, 
that  the  arbitrators,  in  making  the  award 
therein  set  out,  committed  a  palpable  mis- 
take, in  point  of  fact  and  in  law,  in  this, 
that  they  omitted  and  overlooked  an  allow- 
ance of  376  dollars   25  cents  due  from 

555  Thompson   to  Byars,  for  'interest  in 
the      settlement    of    their    accounts, 

which  had  been  submitted  to  them;  which 
omissiun  was  apparent  on  the  face  of  the 
award  of  the  21st  November  1821,  and  from 
the  endorsement  thereon,  nameTy  the  cor- 
rection of  the  22nd  of  that  month. 

5.  That  there  was  no  snch  enbmlssion  as 
that  stated,  recited  and  alleged,  in  the 
award  mentioned  in  the  declaration. 

6.  That  the  arbitrators  did  not  make  an 
award  pursuant  to  the  submission  in  the 
declaration  mentioned. 

7.  That  they  did  not  make  an  award  un- 
der and  in  virtue  of  the  submission. 

8.  That  the  arbitrators  did  not  make  an 
award  under  their  hands  and  seals,  of  and 
concerning  the  matters  submitted  to  them, 
and    furnish    a    copy  thereof  to  each  of  the 

9.  That  the  award  was  void  for  matter 
appearing  on  the  face  thereof,  and  of  the 
contract  dated  the  15th  July  1819,  by  which 
Byars  acquired  the  dower  interest  of  Mrs. 
Thompson  to  a  portion  of  the  lands  In  con- 
troversy between  the  parties,  referred  to  in 
the  award,  in  this,  that  the  said  contract 
did  not  operate  as  a  release  to  Thompson  of 
the  claim  made  by  Byars  for  damages  in 
consequence  of  Mrs.  Thompson's  refusal  to 
release  her  right  of  dower  in  the  lands  pur- 
chased by  Byars  of  Thompson. 

The  cause  having  been  transferred  to 
the  circuit  superior  court  of  Wythe,  that 
court,  in  September  1839,  overruled  the  de- 
murrer to  the  first,  second  and  third  counts 
of  the  declaration,  and  sustained  it  as  to 
the  fourth  count;  upon  which  the  defend- 
ant withdrew  the  third  plea,  which  applied 
to  the  fourth  count.  The  court  admitted 
the  second  and  seventh  pleas,  and  rejected 
the  fourth,  fifth,  sixth,  eighth  and  ninth 
pleas.  The  plaintiff  then  replied  generally 
to  the  second  and  seventh  pleas,  and  issues 
were  made  up. 

Upon  the  trial,  Thompson  offered  in  evi- 
dence the  arbitration  bond  or  submis- 

556  sion  of  the  14th  September  1821,  *and 
Byars  objected  to  the  reading   of   the 

same,  but  the  court  overruled  the  objec- 
tion, and  he  excepted. 

Thompson  having  given  in  evidence  the 
submission  to  arbitration  of  the  14th  Sep- 
tember 1821  (there  being  no  proof  of  any 
other  submission,  oral  or  written)  also  read 
in  evidence  the  depositions  of  Peter  Mayo 
and  Andrew  Russell,  two  of  the  arbitrators; 
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who  proved  the  submission,  and  further 
testified.  That  they  and  John  S,  Fnlton 
acted  as  arbitrators,  and  made,  signed, 
sealed  and  delivered,  the  award  to  the 
parties;  that  the  award  was  read  to  the 
parties,  before  it  was  delivered,  which  did 
not  take  place  till  after  the  objections  made 
by  Byars  were  considered,  and  the  reduc- 
tton  from  the  sum  awarded  on  the  2lHt  No* 
vember  1621  was  made;  that  the  reconsid- 
eration resulted  in  allowing  credit  to  Byarft 
for  376  dollars  25  cents,  and  that  addition 
being  made  to  the  award,  it  was  signed, 
sealed  and  delivered,  by  the  arbitrators  to 
the  parties,  on  the  22nd  November  1821 ; 
that  by  the  additional  writing,  the  arbitra- 
tors decided,  and  so  expressed,  that  Byars 
should  pay  Thompson  1807  dollars  57  cents, 
one  half  in  three  and  the  other  half  in  six 
months  from  the  22nd  November  1821,  with 
interest  on  the  whole  from  that  date;  that 
the  arbitrators  intended  the  latter  as  their 
award,  and  acknowledged  and  delivered  it 
as  such — the  additional  writing  was  on  the 
same  paper  which  contained  the  first  opin- 
ion expressed  by  the  arbitrators;  that  as  to 
the  misrecital  of  the  date  of  the  submission 
in  the  award,  that  must  have  been  an  er- 
ror of  Fulton  who  drew  up  the  awarl; 
there  was  no  submission  but  that  of  the 
14th  Septemt>er  1821.  And  having  read 
these  depositions,  Thompson  offered  to  read 
in  evidence  the  award,  to  which  the  defend- 
ant objected,  but  the  court  overruled  the 
objection,  and  permitted  the  award  to  be 
read.    Byars  excepted. 

There  was  a  verdict  for  Thompson,  for 
the  10,000  dollars  penalty  of  the  arbitration 
bond,  to  be  discharged  by  the  payment  of 
2183  dollars  82  cents,  with  interest  from 
the  21st  November  1821. 

'Byars  then  moved  the  court  to  set 
aside  the  verdict,  on  the  ground  that 
B  contrary  to  the  evidence;  which  the 
overruled.  Whereupon,  he  filed  a  bill 
of  exceptions  stating  the  whole  of  the  evi- 
dence ;  which  was,  the  arbitration  bond   or 

ibmission;  the  award,  including   the  cor- 

ction  of  the  22nd  November  1821 ;  and  the 
depositions  of  Mayo  and  Russell,  of  which 
bstance  is  stated  in  the  second  bill  of 
exceptions. 

The  court  then  gave  judgment  for 
Thompson  upon  the  verdict;  to  which  this 
court,  upon  the  petition  of  Byars,  allowed 
-   supersedeas. 

M'Comas,  Johnston  and  Preston,  for 
plaintiff  in  error. 

Sheffey  and  Fatten,  for  defendant. 

TCCK£R,    P.      In    the     examination    of 

lis  case.  I  deem  it  fit  to  enter  at  once  into 

1  enquiry  as  to  the  merits  and  effect  of 
the  award  in  question,    which  is  the    foun- 

ition  of  the  plaintiff's  claim. 

The  first  question  that   presents  itself  is. 

Whether  the  paper  in  the  record  purporting 

be  the  award    is  to  be   taken  as  such  in- 

[sive  or  exclusive  of  the  correction  made 
on  the  22nd  November  18217  in  other  words, 
whether  the  instrument  as  signed  on  the 
21st  November,  is  to  be  taken  as  the  true 
award,  or  whether  the  addition  and  correc- 
tion which  waa  superadded  on  the  22nd, 
before  the  delivery,  is  to  be  taken  as  a  con- 
stituent part  of  the'  award  itself?  If  the 
award    was   complete  on    the  21st — if   the 
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arbitrators  had  discharged  themselves  of 
their  duty,  if  they  were  in  fact  functi 
officio,  then  it  is  clear  that  all  their  power 
over  the  subject  was  gone.  But  if,  on  the 
other  hand,  it  should  appear,  that  the 
arbitrators  had  not  discharged  themselves 
of  their  duty;  that  the  act  ivaa  not  factum 
but  in  fieri;  that  the  paper  as  signed  on 
the  21st  was  not  their  definitive  judgment 
and  so  was  not  complete;  that  it  had  never 
been  delivered  as  their  awaid,  but 
558  was  retained  *for  further  reflection 
and  examination  ;  and  that  the  read- 
ing of  it  to  the  parties,  was  with  Intent  to 
hear  any  objections  on  either  part,  that 
they  might  be  duly  considered  and  treiffhed 
before  this  tempus  penitentiie  should  be 
closed  forever;  then  it  is  equally  clear  to 
my  mind,  that  the  instrument  as  executed 
on  the  21st  November  was  not  the  true 
award,  and  that  the  award  never  was  com- 
plete until  the  execntioa  of  the  22nd 
November,  whereby  the  correction  as  to 
interest  was  made  a  constituent  part  of  the 
award  itself,  and  Is  not  to  be  looked  upon 
in  tlie  ligrht  of  an  ex  post  facto  correction 
of  an  antecedent  complete  and  final  anard. 
Tlie  position  1  have  here  laid  down  is,  I 
am  persuaded,  in  strict  concordance  with 
the  spirit  of  the  cases  upon  the  subject.  It 
is  admitted,  indeed,  to  liave  been  decided, 
that  delivery  is  not  essential  to  the  validity 
of  an  award,  unless  made  ao  expressly  by 
the  submission.  That  the  award  is  ready 
for  delivery,  will  suffice.  Brown  v. 
Vawser,  4  East  584;  Henfree  v.  Bromley, 
6  East  309 ;  17  Ves.  237.  And  when  the  arbi- 
trators have  finally  discharged  themselvea 
of  their  duty,  no  resumption  of  their 
authority  can  be  reco)fniied,  and  every  sub- 
sequent attempt  to  alter  and  correct  their 
judgment  can  only  be  loolted  upon  as  void. 
Such  was  the  case  of  Henfree  v.  Bromley, 
where  by  the  submission  the  umpire  wai 
to  malce  his  award  under  his  hand,  ready 
to  be  delivered  by  a  certain  day.  On  the 
day,  he  awarded  against  the  defendant  ^57. 
and  signed  the  award;  recommending,  at 
the  same  time,  by  parol,  that  they  should 
divide  the  costs.  He  put  the  award  intc 
his  attorney's  bands,  who  immediately  seni 
notice  to  the  defendant  that  the  award  was 
executed  and  ready  to  be  delivered.  Here, 
then,  was  a  complete  and  final  award,  of 
which  notice  was  given  to  the  defendant, 
as  executed  and  ready  for  delivery.  It 
was,  therefore,  no  longer  in  fieri.  All 
power  over  it  was  gone.  Yet  the  umpire, 
hearing  that  the  defendant  refused  tc 
559  pay  his  share  of  the  costs,  "struck  out 
the  £,S1.  and  inserted  ^66.  in  order  to 
cover  them,  and  then  he  re-signed 
dry  pen.  This  was,  obviously,  a  new  and 
distinct  act  of  judgment,  formed  by  hi 
after  his  authority  was  spent  and  he  w 
functus  officio.     And  so  it  was  decided. 

But  if  the  signing  and  sealing  by  the 
arbitrators  was  not  with  intent  to  deter- 
mine and  conclude  their  judgment,  if  they 
atiU  retained  the  award  in  their  own  hands, 
with  the  view  of  hearing  any  objections 
that  the  parties  might  offer,  and  of  weigh- 
ing and  deciding  on  them,  if,  in  other 
words,  the  award  was  not  only  not  deliv- 
ered, but  not  ready  to  be  delivered,  then  I 
think  it  equally  clear  that    it   is   not    their 
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award.      It 


judgment ;— it  is  not  thei 
ants  that  finality  which  is  essential  to 
'ery  award.  It  wants  that  final  determi- 
nation of  the  judgment  which  is  essential 
to  a  decision.  It  is  a  suspended  and  not  a 
final  judgment,   and  of  course  can    be   no 

Such  In  my  opinion  is  the  case  here.  It 
B  stated  indeed,  "that  upon  objections 
being  made  by  Cot.  Byars  to  the  award 
after  it  was  signed  and  read  to    the  par- 

the  arbitrators  proceeded  to  consider 

them.  This,  I  allow,  is  strong  language. 
It  speaks  of  the  instrument  of  the  21st 
November  as  "the  award,"  and  states  that 
the  objections  were  made  after  it  was 
signed  and  read.  But  though  so  called,  we 
find  from  the  testimony  of  the  arbitratom, 
that  it  was  not  considered  as  their  final 
award.     The  two  arbitrators  who  gave  tes- 

mony  in  the  cause  concur  in  stating,  that 

le  instrument  was  signed,  sealed  and  de- 
livered as  an  award  to  the  parties,  having 
been  read  in  their  presence  before  delivery, 
which  (the  delivery)  did  not  take  place  till 
after  the  objections  made  by  Byars  were 
considered,  and  the  reduction  was  made; 
reconsideration  produced  a  reduction 
of  the  amount,  so  as  to  give  Byars  a  credit 
of  376  dollars  25  cents.  This  being  made, 
an  addition  was  made  to  the  award,  which 
was  signed,  sealed  and  delivered  by 
560  the  arbitrators  to  the  'parties  in  the 
presence  of  each  other  on  the  22nd 
November  1821.  "In  this  addition  to  the 
award  (they  say)  we  decided,  and  so  ex- 
pressed that  Byars  should  pay  to  said 
Thompson  1807  dollars  57  cents,  one  half 
in  three  months  and  the  other  half  in  six 
months  from  the  22nd  November  1821,  the 
date  of  the  said  additional  writing,  with 
interest  on  the  whole  from  the  said  date. 
I  intended  (says  Mayo,  and  Russell  adopts 
hia  evidence)  the  latter  as  my  award,  and 
acknowledged  and  delivered  it  as  such. 
The  addition  is  annexed  to  ind  is  on  the 
same  paper  which  contains  the  first  opin- 
ion expressed  by  the  arbitrators."  From 
this  testimony  it  is  clear  to  my  mind  that 
the  paper  signed  on  the  21st  November  was 
not  the  definitive  judgment  of  the  arbitra- 
tors. It  was  indeed  the  opinion  which  they 
then  entertained,  but  which  they  suspended 
until  they  could  hear  any  objections  which 
could  be  suggested  by  the  parties  inter- 
ested; a  course  which  I  think  not  only 
legal  but  laudable. 

I  am  then  of  opinion  that  the  paper  pur- 
porting to  be  executed  on  the  22nd  Novem- 
ber was  the  true  award,  and  not  that  which 
had  been  signed  and  sealed  the  day  before. 

Before  we  pursue  this  conclusion  to  its  con- 
sequences, it  becomes  necessary  to  enquire, 
whether  the  reservation  of  the  power  to  re- 
consider a  charge  against  the  plaintiff  of 
150  dollars  vitiates  the  whole  award  or  not. 
I  think  it  does  not.  The  arbitrators  have 
awarded  to  Thompson  1807  dollars  57  cents; 
and  if  this  matter  had  been  or  should  be 
decided  in  his  favour,  he  would  be  entitled 
to  1957  dollars  57  cents.  However  the  mat- 
ter, then,  as  to  that  ISO  dollars  might  l>«, 
Thompson  is  entitled  without  controversy 
to  the  1807  dollars  57  cents.  Byars  has 
nothing  to  complain  of,  it  we  consider  the 
award  good,  and  the  reservation  only  void. 
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ViRGiNU  RSFORTs,  A: 


:  coasider — ae    per- 
1  support  of  the  acts 

iBiderins  ttie  ques- 


He  could  onlj  lose,   and  not  ^ain,   by   the 

reconai deration  of   that   question.     If   the; 

had    anarded   against   him    a    heavj 

561  sum,  'leaving  undecided  an  important 
credit  which  would  reduce  that  sum, 

he  might  well  complain.  But  here,  the 
effect  of  the  recunsideratian  and  change  of 
Opinion  could  only  be  to  increase  the  de- 
mand aguinst  him.  All  then  that  he  can 
ask  is,  that  this  reservation  of  a  rig^ht  to 
charge  him  at  a  future  day  the  additional 
150  dollars  ahoald  be  held  void :  and  such  I 
think  it  ia  unquestionably.  But  it  does  not 
affect  the  1807  dollar,  57  cenU  which  ia 
substantiTe  and  unconnected  with  the  ques- 
tion reserved,  and  for  which  the  award 
therefore  good.  If  i 
haps  we  ought  to  do,  i 
of  the  arbitratora — the 
only  of  the  power  of  re  .  _      -  . 

tion  at  any  time  before  the  award  should 
be  delivered,  then  it  would  be  valid  indeed, 
bnt  the  result  would  be  the  same.  For  the 
delivery  of  the  award  without  change  as  to 
the  point  reserved,  mast  be  regarded  aa 
concluding  the  question,  and  aa  evincing 
that  after  the  eiercise  of  the  reserved 
right,  the  arbitrators  had  found  no  suffi- 
cient reason  to  modify  their  award  as  to 
the  150  dollars.  In  neither  view,  then,  can 
the  reservation  in  question  have  any  effect 
upon  the  award  between  the  parties. 

What  then  are  the  consequences  of  this 
view  of  the  award  npon  the  preaent  case? 
Let  UB  look,  first,  to  the  pleadings. 

There  are  four  counts  in  the  declaration, 
to  all  and  each  of  which  there  is  a  de- 
murrer. That  demurrer,  in  the  opiuion  of 
this  court  should  not  have  been  sustained 
as  to  either  count.  Preliminary  to  and  as 
part  of  his  demurrer,  the  defendant  prayed 
oyer  of  the  submission,  to  which  he  had  a 
right,  and  which  was  accordingly  read  to 
him.  He  also  prayed  oyer  of  the  award,  to 
which  he  had  no  right;  and  that  being  alao 
read  to  him,  he  objects,  as  fatal,  the 
variance  between  the  true  date  of  the  sub- 
miaaion  and  the  date  recited  in  the  award. 
In  the  opinion  of  this  court,  however, 
the  plaintiff  having  in  his  declaration 
averred  that  the   award    waa  made  in 

562  'pursuance    of   the   submission,   that 
matter    waa    matter    of    fact'  for    the 

jury,  who  might  find  upon  evidence,  that 
the  date  on  the  face  of  the  award  was  mis- 
taken. The  second  objection,  that  the 
arbitrators  reserved  a  right  to  reconsider, 
is  deemed  of  no  weight,  aa  that  did  not 
affect  the  award.  The  third  objection  was 
to  the  failure  to  aver  that  a  copy  of  the 
award  had  been  delivered.  But  this  the 
court  does  not  'deem  necessary  to  the  valid- 
ity of  the  award,  and  ao  not  neceasarj  to  be 
averred.  The  fourth  objection  ia  the  dis- 
covery of  the  error  and  its  correction,  and 
ao  the  plaintiff  improperly  demanded  2183 
dollars  82  cents,  instead  of  Ia07  dollars  57 
cents.  Bnt  it  depended  upon  the  testimony 
that  as  to  be  adduced,  and  not  merely  upon 
the  paper  aa  it  appeared,  whether  the  act 
of  the  2lBt  or  that  of  the  22nd  November 
waa  the  true  award.  If  upon  trial  of  the 
issue  of  no  such  award,  on  the  first  three 
counts  (to  which  alone  this  objection  ap- 
plies], it  had  appeared,  that  the  paper,  as 
sealed  on  the  21st,  was  final,  and  delivered 
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as  such,  then  the  objection  was  invalid.  If, 
on  the  other  hand,  it  appeared  that  the  act 
was  atill  incomplete  and  in  fieri,  then  the 
paper  as  executed  on  the  22nd  was  the  Irne 
award.  The  matter,  then,  depending  on 
evidence  as  to  the  execution  and  delivery 
of  the  award,  would  not  properly  have 
been  made  the  subject  of  demurrer  to  the 
declaration.  I  do  not  think,  that  either 
of  the  first  three  counts  should  have 
been  adjudged  bad  on  demurrer,  although, 
upon  the  view  of  the  case  taken  by  this 
court,  it  Is  unimportant,  since  on  the  plea 
of  no  award,  they  are  unsnstained  by  the 
evidence.  As  to  the  fourth  count,  the  court 
is  of  opinion,  that  it  ia  good,  and  that  the 
demurrer  to  it  should  have  been  overruled. 
The  objection  to  the  first,  second  and 
fourth  counts,  that  they  do  not  set  out,  or 
profess  to  set  out,  the  whole  award,  is  un- 
tenable. It  is  not  necessary  to  do  so  in  the 
declaration.  The  only  case  in  which  it  is 
necessary  {if  i'  be  necesaary  in  that) 

563  is  when  an  action  of  debt  ia  'brought 
for  the  penalty  of  a  bond  conditioned 

to  abide  by  an  award,  and  the  defendant, 
taking  oyer  of  the  condition,  pleada  no 
award,  and  the  award  ia  for  the  firat  time 
brought  out  in  the  replication.  In  such 
case,  it  has  been  said,  that  the  replication 
must  set  out  the  whole  award.  But  if  it  be 
so.  It  results  from  the  technical  rales  of 
pleading,  which  have  no  application  to  a 
declaration  on  an  award,  as  In  this  case,  in 
an  action  for  the  penalty  in  an  agreement 
for  submission,  in  which  the  setting  out 
so  much  of  the  award  a'nd  the  breach  of  it, 
as  entitles  the  plaintiff  to  his  action,  is  a 
necessary  part  of  the  declaration. 

Next  as  to  the  pleas.  The  second  was 
admitted.  The  third  ( which  was  to  the 
fourth  count)  was  a  good  plea,  but  was 
withdrawn  because  the  count  was  declared 
bad.  It  may  be  filed  again  to  that  count 
if  there  be  a  new  trial.  The  fourth  plea  ia, 
that  there  was  an  error  of  376  dollars  25 
cents  on  the  face  of  the  award.  This  was 
not  a  good  plea ;  not  to  the  first  three 
counts,  because  It  contradicted  the  award, 
if  thf  act  of  the  21st  November  constituted 
the  award ;  nor  to  the  fonrth,  because  that 
demanded  only  the  balance  after  correcting 
that  error.  The  fifth  and  sixth  pleas  are 
covered  by  the  seventh  which  was  sus- 
tained, and  there  was  neither  necessity  nor 
propriety  in  pleading  the  same  matter  over 
in  several  pleas.  The  eighth  plea  is,  that 
a  copy  of  the  award  waa  not  furnished. 
This  was  not  essential  to  the  action,  and 
so  the  plea  was  not  good.  The  ninth  plea 
waa  bad,  because  it  called  in  question  the 
award  for  errors  alleged  to  appear  on  ita 
face,  which  could  not  be  established  with- 
out reference  to  matter  aliunde. 

L<ooking  then  upon  the  declaration  as  good 
in  all  its  counts  the  demurrer  to  the  fonrth 
count  should  have  not  been  sustained,  and 
the  verdict  upon  the  plea  of  no  such  award 
to  the  other  three  should  have  been  for  the 
defendant.  There  must  then  be  a  new  trial 
upon  those  counts,  unless  the  plaintiff 

564  shall  release  the  excess  "of  the  verdict 
over    the  demand   set    forth    in    the 

fourth  count,  in  which  event  judgment 
should  be  entered  for  the  amount  of  that 
demand.    If  the  plaintiff  refuaea  to  release, 
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the  verdict  must  be  set  aside,  &iid  a  new 
trial  awarded  of  the  issues  upon  the  first 
three  counts,  and  the  untried  issues  upon 
the  fourth.  

565  'Chapman  v.  Ross. 

Aasust.  1841.  Levlabore. 

(AbMDtCABIl.LaDd  BBOOKS.  J.) 

Coatract  at  IndeaiDlty— Cs>«  ■!  Bar.—One  AleisDder 
devised  land  and  mill  seat  to  Ross,  on  coadlUoa 
that  be  abould  pay  ChapmaQ  tSO  dollars:  Ross, 
apprehendliiB  the  mill  seat  would  be  overflowea 
by  a  dam  ll  teet  fl  Incbea  bUb  wbich  Summem 
claimed  rlsbt  to  build  on  tbe  stream  below, 
refused  to  accept  tbe  land  and  milt  seat  devised 
to  bim  apd  to  pay  the  2fiO  dollars,  unless  Cliap- 
maa  would  Indemnify  blm  acalnst  Injury  to 
mills  be  proposed  to  build,  from  tbe  erectloa 
□mers  of  Bucba  dam  below;  and  (Ms  belUB 
iDlcated  to  Cbapman.  be  said.  Summers 
01.  and  If  Ross  would 


by  Sn 


bad  [ 


t  tbe 


'    tbe   i 


would  Indemnify  Etoss  arali 
aastain  from  the  erection  of  anch  a  dam  by  Sum- 
mers: whereaiwii.  Ross  accepts  tbe  dcTise.  pays 
tbe  SGO  dollars,  and  ballds  mills  at  the  mill  seat 
to  blm  devised,  aod  then  Sammen  bnllda  bis 
dam.  and  tbe  waten  overflow  Ross's  mill  seat 
wbereby  bis  works  are  of  no  value.  In  assumpsit 
br  Ross  axalnst  Cbapman,  on  the  contract  of  In- 
demnity. HBIJ).— 

I.  Same— CoBsideratlen.—Tbat  tbe  declaration  set- 
tine  out  sucb  a  contract,  shews  SDlBclent  consid- 
eration to  snpporl  the  promise  to  Indemnify. 
1.  SaM— Strtnta  ol  Prauda.— That  the  coutract  is 
not  wtthiD  tbe  statute  of  frauds,  and.  tbonsh 
merely  verbal.  Is  valid  and  binding. 
3  SaBU— NotlGs  ol  Inlurr.—Tbat  It  Is  not  necessary 
to  allege  In  tbe  declaration,  notice  to  defendant 
of  Injary  resnltlna  from  Summers's  dam. 
4.  Sane— Evidence,— Tbat    to    entlUe'  Ross 
recover.  It  Is  essential  he  staoald   prove  I 
Summers  bad  lawful  right  to  erect  bU  dam. 
Assumpsit  on  special  contract,    brought 
by  Rosa  against  Chapman,    in   the  circuit 
superior  conrt  of  Monroe.    The  declaration 
contained  five  counts. 

1.  The  first  connt  alleged,  that  the  de- 
fendant Henlej  Chapman  and  one  John 
Chapman  having  sold  to  Matthen  Alex- 
ander a  parcel  of  land  lying  on  Second 
Creek  in  the  county  of  Monroe,  Alexander, 
having  sold  part  of  the  land  to  his  son 
James,  reserving  the  residue  thereof  on 
which  there  was  a  valuable  mill  seat  and 
water  power,  by  his  will  devised  the 
566  residue,  on  which  *was  the  mill  seat, 
to  the  plaintifF  Rosa,  upon  condition 
that  he  should  pay  250  dollars  to  Henley 
and  John  Chapman,  for  which  Alexander 
was  bound.  And  Ross,  apprehending  that 
the  mill  seat  might  be  rendered  valueless, 
by  the  exercise  of  a  privilege,  supposed  tc 
exist  in  one  Summers,  to  erect  a  datn  11 
feet  6  inches  high  on  the  stream  below,  de- 
clined to  pay  the  250  dollars,  unless  the  de- 
fendant  Henley  Chapman  would  indemnify 
him  against  all  injury  he  might  sustain  in 
any  machinery  he  might  erect  at  the  fall 
on  the  land  devised  to  him,  if  Summers 
should  hare  and  exercise  the  right  of 
erecting  bis  dam  11  feet  6  inches  high,  and 
that  dam,  when  erected,  should  injure 
Ross's  machinery.  And,  thereupon,  it  was 
agreed   between   the  plaintiff  Rou  and  the 


defendant  Henley  Chapman,  that  if  Rosa 
would  pay  the  250  dollars,  Henley  would 
indemnify  and  remunerate  Ross  for  any 
injury  that  should  result  from  the  exercise 
of  the  real  or  supposed  right  of  Summers 
to  build  a  dam  across  the  stream  below, 
whereby  Rosa's  machinery  and  water  power 
should  be  Impaired  in  value.  And  Ross, 
trusting  to  Chapman's  promise  of  indem- 
'ty,  paid  th»  250  dollars,  and  erected  mills 
■  the  water  fall  on  the  land  devised  to 
him,  of  the  value  of  2000  dollars.  And  that 
Summers  proceeded,  rightfully  and  law- 
fully, to  erect  a  dam  on  the  stream  below, 
not  more  than  11  feet  6  inches  high, 
whereby  a  reflux  of  the  waters  was  pro- 
duced, which  drowned  the  wheels  of  Ross's 
lis,  and  rendered  his  machinery  useless, 
that  Ross  had  been  compelled  to  abandon 
.__B  mills  and  mill  seat,  and  so  had  lost  his 
whole  machinery,  and  all  profit  from  the 
same.  2.  The  second  count  alleged  that 
Alexander  devised  to  Ross  a  parcel  of  land 
lying  on  Second  Creek  in  Monroe,  on 
which  there  was  a  valuable  milt  seat,  on 
condition,  that  Ross  should  pay  Henley  and 
John  Chapman  250  dollars,  for  which  Alex- 
ander was  bound;  and  that  Ross,  appre- 
hending that  the  land  and  mill  seat  might 
be  rendered  of  little  or  no  value  by  the 
exercise  of  an  acknowledged  •right 
on  the  part  of  one  Summers  to  erect 
illl  dam  of  acertain  height  on  the  stream 
below,  which  might  overQow  the  fall  on 
the  land  so  devised  to  Ross,  and  any  ma- 
chinery he  might  put  there,  refused  to  pay 
the  250  dollars,  unless  the  defendant  Henley 
Cbapman  would  agree  to  indemnify  bim 
against  all  injury  which  might  result  to 
his  mill  seat  and  machinery,  from  the  dam 
of  Summers,  should  he  afterwards  exercise 
the  right,  real  or  pretended,  of  erecting  a 
dam  below  of  a  certain  height.  And  there- 
upon, it  was  agreed  between  Ross  and 
Chapman,  that  Ross  should  pay  the  250  dol- 
lars, and  that  Chapman  would  indemnify 
him  against  all  injury  which  should  result 
to  him  from  the  reflux  of  the  waters  from 
Summers's  dam  on  any  machinery  that* 
Ross  should  erect  at  tbe  mill  seat  on  the 
land  devised  to  him.  And  under  this 
agreement,  Ross  paid  the  250  dollars,  and 
built  mills  at  the  mill  seat  on  the  land  de- 
vised to  him,  of  the  value  of  2000  dollars. 
And  Summers  erected  a  mill  dam  below,  as 
he  lawfully  might,  which  dammed  back 
the  waters  on  Ross's  mill  seat,  and  drowned 
his  wheels  and  machinery,  so  that  they 
were  of  no  value,  and  Ross  was  compelled 
to  abandon  them  Ac.  3.  The  third  count 
alleged,  that  in  consideration  that  Ross 
would  pay  Henley  and  John  Chapman  250 
dollars,  Henley  agreed  to  indemnify  him 
against  any  injury  that  might  result  to 
certain  machinery  which  he  proposed  to 
build  on  Second  Creek  In  Monroe,  from  the 
reflux  of  the  waters  to  be  caused  by  a  mill 
dam  which  it  was  supposed  one  Summers 
intended  to  bttild  on  the  stream  below,  not 
more  than  11  feet  6  inches  high.  And 
Ross,  trusting  to  Chapman's  promise  and 
agreement,  erected  valuable  mills  and  ma- 
chinery on  the  stream,  and  well  and  truly 
■performed  the  agreement  on  his  part,  by 
paying  the  250  dollars.  And  Summers 
erected  a    dam    on  the  stream  below,  at  a 
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place  where  his  old  dam    stood,    not   i 

than  II  feet  6  inches  high,  which  caused 

a  reflux  of  the   waters,   wherebj  the 

568  mill    wheels    of  'Ross's    milla    ' 
drowned,    so   that   thej    were   oj 

value,  and  he  had  been  compelled  to 
abandon  them  &c.  4.  The  fourth  count 
alleged,  that  Matthew  Alexander  hai 
devised  to  Rons  a  parcel  of  land  on  Second 
Creek  in  Monroe,  which  he  had  reserve 
himself  out  of  the  purchase  of  a  larger 
parcel  bj  him  and  James  Alexander  from 
John  and  Henley  Chapman,  on  which  par- 
cel so  devised  to  Ross,  there  was  a  mill  seat 
which  constituted  its  chief  value;  and  hav- 
inff  devised  the  same  to  Ross  upon  conditioc 
that  he  should  pay  to  the  Chapmans  25( 
dollars,  being,  one  half  of  the  amonnt  due 
from  Matthew  and  James  Alexander;  and 
Ross  considering  the  land  so  devised  to 
him  of  little  or  no  value,  except  for  ma- 
chinerj,  and  desiring  to  erect  machinery 
thereon,  and  being  informed  that  one  Sum' 
mers  asserted  a  right  to  erect  a  dam  11  feet  9 
inches  hiifh  on  the  stream  below ;  there- 
fore, he  declined  to  accept  the  devise  si 
made  to  him,  and  to  become  responsible 
for  the  250  dollars,  unless  he  should  be  in- 
demnified and  saved  harmless  from  injury 
to  his  machinery,  to  be  caused  bj  the  e: 
else  of  the  right  claimed  by  Summer 
erect  a  dam  II  feet  6  inches  high  on 
stream  below,  and  the  consequent  reflux 
the  waters.  Whereupon,  at  the  special 
stance  and  request  of  the  defendant  Henley 
Chapman,  it  was  agreed  between  Boss  and 
Henley,  that  if  Soss  would  accept  the  de- 
vise made  to  him  in  the  will  of  Alexander, 
and  would  pay  the  250  dollars,  he  Henley 
would  indemnify  Rosa,  and  save  him  harm- 
less, from  all  injury  which  might  result 
to  the  mills  and  machinery  he  intended  to 
build,  from  the  damming  up  of  the  waters 
of  the  stream  by  Summers,  provided  Sum- 
mers's dam  should  not  be  more  than  II  feet 
6  inches  high.  And  Ross,  under  the  agree- 
ment and  trusting  to  the  promise  of  Chap- 
man, accepted  the  devise,  undertook  to  pay 
the  250  dollars,  and  had  actually  paid  all 
but  33  dollars  for  which  he  had  given  his 
note.     And  Ross   proceeded    to    build 

569  mills  at  the  mill  seat  on  the  land  'de- 
vised to  him,  which  had  cost  htm,  and 

were  worth,  1500  dollars.  And  Summers 
erected  a  dam  below  not  more  than  11  feet 
6  inches  high,  which  caused  a  reflux  of  the 
waters,  which  overflowed  and  drowned 
Ross's  mill  wheels  and  rendered  his  mills 
of  no  value,  whereby  Ross  lost  his  ma- 
chinery, labour  and  cost  in  the  erection, 
and  all  profits  therefrom.  5.  The  flfth 
count  was  like  the  fourth;  only  it  alleged, 
that  Chapman's  agreement  was  to  indem- 
nify Rosa  against  injury  from  the  exercise 
by  Summers  of  his  real  or  supposed  right 
to  erect  a  dam  11  feet  6  inches  high  on  the 
stream  below,  and  that  Ross  had  bound 
himself  for  (not  that  he  had  actuallv  paid) 
the  250  dollars  to  the  Chapmans.  Vet  the 
defendant,  not  regarding  his  several  prom- 
ises and  agreements,  though  often  re- 
quested, bad  hitherto,  and  still,  failed  and 
refused  to  indemnify  Ross  Ac. 

Chapman  demurred  generally  to  each 
count  of  the  declaration,  and  pleaded  non- 
assumpsit,    and   noa  assumpsit  within  five 


years.  Ross  joined  in  the  demurrer,  and 
took  issue  on  the  pleas.  The  court  over- 
ruled the  demurrer,  and  there  was  a  trial 
of  the  issues. 

At  the  trial.  Chapman  moved  three  in- 
structions to  the  jury,  one  of  which  the 
court  gave  with  a  modiflcation,  and  refused 
to  give  the  others;  and  Chapman  excepted; 
but  it  is  unnecessary  to  state  the  exception, 
since  this  court  did  not  decide  the  points 
therein  stated. 

The  jury  found  a  verdict  for  Ross,  for 
734  dollars.  Chapman  moved  the  court  to 
set  it  aside,  and  to  direct  a  new  trial,  on 
two  grounds,  that  the  verdict  was  contrary 
to  evidence,  and  if  not,  that  the  damages 
mere  excessive.  The  court  thought  the 
damages  too  high,  and  Rosa  released  234 
dollars  of  them ;  upon  which  the  court  re- 
fused the  new  trial.  Chapman  filed  a  bill 
of  exceptions,  stating  the  facts  proved  at 
the  trial. 

It  appeared  by  the  bill  of  exceptions,  that 
proof  was  made,  that  John  and  Henley 
Chapman  sold  Matthew  Alexander  a  parcel 
of  land  lying  on  Second  Creek  in 
570  "Monroe,  and  gave  him  a  bond  with 
condition  to  convey  the  title,  which 
they  afterwards  conveyed :  that  the  pur- 
chase money  to  be  paid  was  3000  dollars ;  of 
which  ZSOO  dollars  was  paid,  and  Matthew 
and  James  Alexander  gave  their  joint  bonds 
for  500  dollars,  and  James  Alexander  paid 
250  dollars,  leaving  250  dollars  to  be  paid  by 
Matthew,  who  died  in  I8ZS,  without  having 
paid  the  same.  James  Alexander  met  with 
Henley  Chapman,  and  told  him,  that  Mat- 
thew had  devised  a  part  of  the  land  to  Ross 
(being  that  part  on  which  Matthew  had 
intended  to  erect  mills)  upon  coadition  that 
Ross  should  pay  the  250  dollars;  and  that 
Ross,  having  understood,  that  Summers 
had  the  right  to  erect  a  dam  11  feet  6 
inches  high,  on  the  stream  below,  which, 
he  was  apprehensive,  would  overflow  the 
machinery  should  he  erect  mills  on  the  land 
devised  to  him  at  the  place  contemplated, 
bad  refused  to  accept  the  devise,  unless 
Chapman  would  agree  to  indemnify  him 
against  any  injury  which  might  result  to 
his  machinery  when  erected,  by  reason  of 
Summers's  dam  on  the  stream  below ;  upon 
which  Chapman  told  him,  that  Summers 
had  no  such  right,  and  that  there  should 
be  no  diflSculty  on  that  account,  for  that  he 
would  indemnify  Ross  against  any  injury 
he  might  sustain  by  reason  of  the  reflux 
of  the  waters  caused  by  Summers  erecting 
his  dam  of  that  height,  if  Koss  would  ac- 
cept the  devise,  and  pay  the  250  dollars. 
And  this  promise  of  Chapman  was  repeated 
on  anot|ier  day.  In  consequence  of  which, 
Ross  accepted  the  devise,  paid  the  250  dol- 
lars, and  built  his  mills,  the  wheels  of 
which  were  afterwards  overflowed  by  the 
reflux  of  the  waters  caused  by  Summers's 
dam.  But  there  was  no  proof,  that  Sum- 
s  was  authorized  by  law  to  erect  his 
dam  on  the  stream    below  Ross's  mill  seat, 

that  Summers's  mill  was  legally  estab- 
lished. 

The  court  gave  Judgment  for  Koss  for 
500  dollars;  and  this  court,  npon  the  pe- 
<n  of  Chapman,  allowed   him    a    super- 

'SVComas,  for  the  plaintiff  in  jcrror. 
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submitted  the  questioi 

rere  to  the  declaration,  to  the  court;  oo- 
jecting-,  that  no  consideration  was  laid, 
to  support  the  agreement  which  Chapman 
was  alleged  to  have  made;  and  tbat  the 
agreement  alleged,  being  merely  verbal,  it 
waa  void  by  the  statute  of  frauds,  whereby 
it  was  provided,  that  no  action  shall  be 
broug-ht  to  charge  any  person  upon  any 
agreement  for  the  sale  of  any  lands,  tene- 
ments of  hereditaments— or  upon  any  agree- 
ment which  is  not  to  be  performed  within 
one  year  from  the  making  thereof— unless 
the  promise  or  agreement,  or  aome  memo- 
randum or  note  thereof,  shall  be  in  writing 
Ac.  1  Rev.  Code,  ch.  101,  i  1,  p.  372.  The 
ag'reement  in  this  case,  ran  with  the  land, 
and  defended  the  enjoyment  of  it;  and  it 
was  to  be  performed  at  any  distant  day, 
when  Summers  should  build  his  mill  dam. 
Besides,  the  declaration  did  not  aver  notice 
to  Chapman,  that  Summers  had  erected  his 
dam,  and  that  the  reflux  of  the  waters 
caused  by  the  same,  obstructed  Ross's 
works.  But  his  main  objection  was,  that 
there  was  no  proof,  that  Summers  had  law- 
ful right  to  erect  his  dam,  and  therefore, 
the  circuit  superior  court  erred  in  overruling 
the  motion  for  a  new  trial.  It  waa  impos- 
sible to  suppose  that  Chapman  contracted, 
or  meant  to  contract,  to  Indemnify  Koss 
against  the  -tortious  acta  of  Summers. 

Preston,  for  the  defendant  in  error,  said 
the  demurrers  were  rightly  overruled.  As 
to  consideration,  tbe  declaration  alleged, 
that  Chapman's  agreement  to  indemnify 
Roas  ag'ainsl  loss  by  reason  of  Summers's 
dam,  induced  him  to  accept  Alexander's 
devise  of  the  land  to  him,  and  to  pay  the 
250  dollars,  which,  unless  he  accepted  the 
'  devise,  he  was  nowise  bound  to  pay;  and 
tbat,  upon  the  faith  of  that  Indemnity,  he 
proceeded  to  build  his  mills,  and  had  lost 
all  benefit:  from  them.  "Damage  to  the 
promisee  constitutes  as  good  a  consideration 
as  benefit  to  the  promisor."  Townley  v. 
Sumral,  2  Peters  170,  182.  As  to  the 
572  statute  of  frauds,  he  *aaid,  this  was 
not  an  agreement  which  ran  with  the 
land,  but  was  a  personal  contract  between 
the  parties ;  nor  was  it  an  agreement  which 
was,  by  its  terjns,  not  to  be  performed 
within  one  year.  It  was  to  be  performed 
whenever  Summers  should  erect  his  dam, 
and  thereby  cause  the  mischief  to  Ross's 
mills,  which  Summers  might  have  done 
within  the  year.  Fenton  v.  Emblers  ex' 
of  May,  Z  Burr.  1278.  It  was  not  necessary 
to  aver  notice  to  Chapman  of  the  injury  ' 
Ross's  mills  caused  by  the  erection  of  Sui 
mers's  dam;  Austin  v.  Richardson,  3  Call 
302.  For  the  rest,  the  contract  between 
Ross  and  Chapman,  was,  that  if  Summers 
should  build  his  dam,  and  thereby  cause  a 
reflux  of  the  waters  which  should  obstruct 
Ross's  works,  whether  Summers  should 
hare  a  legal  right  to  erect  such  a  dam  or 
not,  Chapman  should  indemnify  Ross. 
Both  parties  assumed  that  Summers' had  or 
claimed  a  right  to  build  his  dam  11  feet  6 
inches  high,  and  upon  the  supposition  that 
he  had,  Chapman  agreed  to  indemnify 
Ross  against  the  consequences. 

PSR  CCRIAM.  The  circuit  superior 
court  erred  in  refusing  to  grant  a  new  trial. 
The  verdict  of  the  jury  was  not   sustained 


or  justified  by  the  evidence.  The  promise 
of  indemnity,  on  Chapman's  part,  was, 
upon  a  fair  construction  of  the  evidence, 
nothing  more  than  an  indemnity  against 
tbe  lawful  acts  of  Summers.  Ross's  redress 
for  Summers's  unlawful  acts  waa  against 
Summers  himself.  Chapman  neither  un- 
dertook, nor  did  Ross  receive  his  promise 
as  an  undertaking,  to  defend  him  against 
tbe  tortious  acts  of  Summers.  Under  this 
view  of  the  contract,  it  was  incumbent  on 
Ross  to  shew,  that  the  act  of  Summers 
whereby  he  sustained  injury,  was  not  a 
tortious  but  a  lawful  act ;  that  Summers 
had  a  lawful  right  to  erect  his  dam  11  feet 
6  inches  high,  and  that  so  Chapman  was 
liable  on  his  assumpsit  to  indemnify  him 
against  the  injury  sustained  by  the 
573  exercise  *of  such  lawful  right.  But 
it  is  expressly  stated,  that  no  such 
evidence  was  exhibited  to  the  jury ;  so  that 
their  verdict  was  not  sustained  by  the  evi- 
dence. This  court,  (not  deeming  it  neces- 
sary, in  this  aspect  of  the  case,  to  decide 
upon  the  questions  raised  by  the  motion  to 
instruct)  is  of  opinion,  that  a  new  trial 
should  have  been  granted. 

Judgment  reversed,  and   cause   remanded 
for  a  new  trial. 


Kent  V.  Malthevrs  and  Jackaon. 

AQgust.  1S4I.  LewlsbTira'. 

{AbseDtCABElxaud  BaooBS.  J,> 

Principal  and   Surety-Case   at   Bar.— H.    and  J.   are 

buQQd  asaaredes  (or  E- wlio  conveys  Blaves  to  a 
trustee  to  Indeninlfy  them,  and  to  secure  dlvera 
other  debts  ;  and  JadKment  aealDStB.  tbe  princi- 
pal and  U.  and  J.  the  snretleB.  and  Judsmenls 
asalnst  E.  for  all  otlipr  debts  so  secured,  are  re* 
covered  at  tbe  iiaiiie  time  :  after  wblcb  tbe  tms- 
tee  appoints  J.  one  of  tbe  cestnla  que  trust,  his 


y  ibeti 


other  three  alaves.  fo 
lars  for  bath  parcels 
bill  of  eicbanee  lor 
In  money  :  the  truati 
chan(re  from  E.  and  i 
buL  the  acceptors  ba 
and  seodg  It  to  au 
lOMS  dollars,  be. 
and  J.  permits  E. 
celvea  B33S  doUai 


□Ht  slaves,  aod  B.  sella  tbe 
r  a  sroBB  Bum  of  l£.a2E  dol- 
>f  slaTCB.  and  brlns  back  a 
iDOn  doIlarB,  and  10,3SS  dollars 
e  receives  the  bill  of  ex- 
lakes  eflurts  to  set  It  cashed. 
ilug  failed,  without  success, 
for  collectlou  ;  of  tbe 
e  acqulcHcence  of  U. 
lom  dollars,  and  re- 


id  J.  he  pi 


.0  the  c 


aretles.  bat 


applies  the  whole  to  the  otber  debts  a 

the  mortsaffe  ;  and  after  all  these  traoi 

by  deed  of  trast  conveys  his  land 

i74       nify  K.  'anotber    surety  tor  him,  and  the 

trustee  sells  the  land  ander  Ihls  deed,  and 

K.  becomes  the  parcbaaer  :  Held. 

I.  Sane— Lien    dI  CoaUatparaneotis   Judsineata   oa 

Land   ol  Debtor- SubroKatlDn  of  Saretlcs-SnbM- 

qncnt  nortcaBsc.— That  the    Jndement    against 

E.  andM.  and  J,  his  sureties,  gave  thejudement 


s  lao 


e  lien 


which  K.  acquired  by  his  subsequent  mortBaite, 
and  M.  and  J.  are  eotltled  to  tbe  benetlt  of  tbat 
prior  Hen  :  that  tbe  other  Judrments  of  tbe  same 
date  aKalost  E.  gave  those  Indsment  creditors 
prior  lleoB  on  E.'s  land,  and  Iheir  Jndcmenu 
belns  satisfied  out  of  a  fund  In  wblch  M.  and  J. 
had  a  right  to  participate,  tbey  are  entitled,  by 
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aubroBaOon.  to  tbe  bcncDt  of  these  llena  alsoi . 
and  as  these  liens  tosettier  bouoil  the  wliole  of 
K-'t  land,  tberefare.  not  a  moiety  only,  bat  Llie 
wbole  of  Uie  proceeds  of  tile  laad  sold  under 
the  BubsequeDt  deed  of  tnut  to  K.  U  liable  to 
be    applied  to  the  satlsfactloa    of   H.    and   J.'ii 


Sacari- 

tlM.*-Tliat  M.  aod  J.  beinseciUUedtolndemalty 
QDder  a  mortsaEe  of  alavcR  and  to  a  Hen  by 
Judirment  on  E.'b  land,  and  K.  bailne  only  a 
morvaBeon  ttae  land,  equity  would  compel  tbe 
former  to  take  satlHfacclon  oat  uf  the  mortsa^e 
pf  slaves.  IF  that  fund  were  equally  cerUIn  and 
available,  aud  leave  the  land  for  If  .'s  lademnlQ- 
catloD  ;  but  as  It  was  uncertain  when  the  bill  of 
exchange  for  3000  dollars  would  be  collected,  or 
whether  it  could  be  collected  at  all.  tbe  court 


E  M.  and 


■t  of  Ih 


tbe  land,  leaving  K. 
benetlt  of  tbe  bill  of  exchaDge. 
3-  9*B*-5a>H— Sams.— That,  at  to  tbe  looo  dollars 
which  was  retained  by  E.  out  of  the  proceeds  of 
sales  of  tbe  trust  slaves,  aud  as  to  tbe  applica- 
tion of  the  whole  money  received  by  the  trustee. 
j>  the  payment  of  other  debts,  without  paying 


any 


o  tbe 


n  tbey  were  sureties  :  as  K.  had  no  lli 
on  B.-s  land  at  that  time,  if  the  parties  claimluE- 
under  the  mortsage  of  the  slaves  had  wasted 
the  whole  fund,  or  released  tbe  morwage. 
would  not  have  prevented  them  from  resonlnfr 
to  the  lien  on  the  land  for  aatisfactton.  K,  hav- 
log  then  no  lieu  wltb  wblcb  their  proceedings 


4-  SaaM-C«aipallliis  Credttor  to  Rcaort  to  P 
pall— S«br«callM  — Tbat  a  anrety,  before 
ment   of  the  debt,   has  a    right   to  resc 


I— Sabrnfatltin.— The  doc- 
trine Is  well  settled  that  where  a  creditor  has  two 
funds,  to  which  he  may  resort  for  the  satisfaction 
of  hla  debt,  one  of  which  is  primarily  liable,  and  the 
other  only  secondarily  liable  for  the  payment 
thereof,  the  person  having  the  right  to  resort  to 
the  tatter  fund  for  the  payment  of  bis  demand 
stands  in  tbe  sltnatton  of  a  snrety  to  tbe  owner  of 
the  primary  fund  in  the  application  of  the  equita-' 
ble  principle  of  sobstltutlon  in  behalf  of  sureties, 
and  If  the  funds  secondarily  liable  be  applied  by 
the  creditor  to  tbe  satisfaction  of  his  demand  the 
penoD  who  stands  In  the  silnatlou  of  such  snrety  Is 
entitled  to  be  sabroeated  to  all  tbe  rights  atlAreme- 
dlea  held  by  such  creditor  for  his  indemnity.  Nn- 
zum  V.  Morris,  as  W,  Va.  MB,  citing  Story's  Eq.  Juris., 
sec  SS8 :  BarL  CJi'y  Pr,.  sec,  328 :  Wbite  &  Tudor's 
L.  C.inEq.  Ita-IBI;  !  Tack.  Com.  183:  Morrill  v.  Uor- 
rill.aa  Vt.  71:  Z  Min.  Inst,  m  :  McClune  v,  Belme, 
10  Leigh  mt :  Kml  v.  Mattheirt.  12  Lrioli  B71 :  Eddy  v, 
Traver,  6  Paige  Ail  ;  Mase  v.  Ward.  1  Johns.  Ch'y 
130  ;  Neely  t.  Jones.  Ifl  W.  Va.  82&.  See  monographic 
noUoa  "Marshalling  Assets"  appended  to  Carrlng- 
ton  V.  DIdler.  B  Giatt.  m> ;  moDosraphIc  note  on 
"Subrogation"  appended  to  Janney  v.  Stephen,  i 
Pat.  «H.  n. 

-rPflnclpal  and  Surety— C«aipdlliiB  Creditor  W  Resort 
M  Principal,— As  to  tbe  right  of  the  snrety  to  the 
aid  of  a  court  of  equity  to  compel  the  creditor  to 
exhauHthls  remedies  against  the  principal  debtor. 
before  resorting  to  the  surety,  see  the  principal 
case  cited  in  Southall  v.  Farlsb.  85  Va.  IIW,  T  S.  E. 
Bep.  tat. 


left  □ 


II  be  compelled,  without  resort- 


equity  asainst  tbe  creditor  and  tbe  principal 
debtor,  to  compel  the  creditor  to  collect,  and 
the  principal  debtor  to  pay.  the  debt,  out  of  any 
fund  tbe  debtor  has  subject  to  the  debt :  and 
when  the  snrety  pays  It.  he  has  a  rishi  to  be 
snbrosated  to  all  the  riBbta  and  secorities  of  the 

Robert  Rnglish,  with  Robert  Jackson, 
Stephen  Catron  and  John  P.  Matthews, 
his  Burettes,  executed  a  bond  to  John  Foster 
administrator  of  David  Pierce,  dated 
575  "the  13th  November  1833,  for  1325  dol- 
lars, payable  with  interest  from  the 
date  on  the  10th  March  following;  and  on 
this  bond  Foster  recovered  judgment,  in 
September  1335,  against  English,  Jackson 
and  Matthews,  Catron  being  tlieo  dead. 

English,  by  deed  dated  the  20th  July  1835, 
and  duly  recorded  the  same  day,  reciting 
the  liability  of  Jackson.  Catron  and  Mat- 
thews, as  his  sureties  to  Pierce's  adminis- 
trator, and  divers  other  debts  by  him 
owing,  conveyed  thirteen  valuable  slaves 
to  Andrew  Fulton,  upon  trust,  that  he,  or 
such  person  us  he  should  select,  should 
make  sale  of  the  slaves,  at  snch  times  or 
places  as  he,  or  the  agent  he  should  select, 
should  think  best  for  the  interest  of  the 
creditors,  and  should  apply  the  proceeds  of 
sales  to  the  payment  of  all  the  recited 
debts  rate&bly,  and  pay  the  surplus  if  any 
to  English,  tn  the  autumn  of  1835,  Fulton 
sent  the  trust  slaves  to  tbe  southwestern 
states,  under  care  of  the  above  named  Rob- 
ert Jackson  (one  of  English's  sureties) 
whom  he  selected  as  agent  to  effect  the 
sales;  snd  English  accompanied  Jackson, 
carrying  with  him  three  other  slaves,  not 
part  of  the  trust  subject,  which  be  sold, 
and  he  co-operated  with  Jackson  in  effecting 
sales  of  the  trust  slaves.  They  returned 
in  March  1S36.  bringing  with  them  the 
proceeds  of  the  trust  slaves,  and  (mixed 
with  them)  the  prt>ceeds  of  the  three  slaves 
carried  out  by  English,  with  Fulton's  con- 
sent, and  with  the  knowledge,  if  not  the 
consent,  of  Matthews  and  Jackson,  retained 
lono  dollars,  which  was  less  than  the  amount 
his  three  slaves  sold  for;  and  English  him- 
self paid  Fulton  9325  dollars  in  cash,  and 
delivered  to  him  a  bill  of  exchange  for  2000 
dollars,  payable  twelve  months  after  its 
date  which  was  the  20th  January  1836, 
drawn  by  «ne  Noble  oa  Ing^rsol  &.  Co.  of 
New  Orleans,  in  favour  of  one  Trefoe,  ac- 
cepted by  Iiigeraol  ft  Co.  and  endorsed  by 
the  payee  "Trefoe  and  two  others;  which 
bill  had  been  taken  in  exchange  for  money 
received  from  the  sales  of  the 
S7ti  'slaves.  Efforts  were  made  by  Ful- 
ton, and  then  by  English,  to  get  the 
bill  cashed,  but,  the  acceptors  having  ' 
(ailed,  without  snccess ;  and  the  bill  was 
sent  to  an  attorney  at  Natches  for  collec- 
tion, and  nothing  more  had  been  afterwards 
heard  of  it;  but  English,  in  July  1837, 
transferred  the  bill,  then  in  the  hands  of 
the  attorney  at  Natches,  to  Alexander 
Pierce,  Alfred  Moore,  and  John  Fnlton. 
The  9325  dollars  which  Andrew  Fulton  re- 
ceived of  English,  was  paid  to  creditors 
secured   by  the  deed  of  trust  of  July  1835, 

lug  thereto,  first  to  exhaust  his  remedies  agalnsL 
the  principal.  Tbe  court,  however,  seemed  to  think 
that  he  would  not  t>e  ao  compelled. 
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before  the  deed  of  troat  of  the  7th  Novem- 
ber 1836,  hereafter  mentioned,  was  executed. 
All  the  creditors  to  vhom  Pulton  paid  the 
monej,  ha.d  recovered  judgments  for 
debts  in  September  1835.  No  dividend  nas 
paid  to  Pierce's  administrator,  in  part  of 
the  debt  for  which  Jackson,  Catron  and 
Matthews  were  bound  as  sureties,  though 
judgment  for  this  debt  also  had  been  re- 
covered in  September  1SJ5.  And  Matthews 
and  Jackson  were  apprised  of  and  consented 
to  this  application  of  the  fund. 

The  three  slaves  which  English  carried 
with  him  to  the  southwest  in  the  autumn 
of  1835,  had  been  purchased  bj  him  of 
James  Kent  and  of  Wjgall's  administrator, 
and  he  had  contracted  a  debt  of  700  dol- 
lars to  James  Kent  and  a  debt  of  1195 
dollars  to  WjgaH's  administrator  for  that 
purchase,  for  which  debts  David  Kent  was 
the  surety. 

By  deed,  dated  the  7th  November  1836 
and  recofded  the  same  day,  reciting  that 
English  was  indebted  to  Alexander  Pierce 
273  dollars,  that  David  Kent  was  hts  surety 
in  two  notes,  one  to  James  Kent  for  700 
dollars,  and  the  other  to  Wygall's  adminis- 
trator for  1195  dollars,  that  English  was 
also  indebted  to  Tate,  Ranaon  &  Pulton  143 
dollars,  to  Klchard  Johnston  91  dollars,  and 
to  M'Gavock  &  Co.  117  dollars,  English,  to 
secure  these  debts,  conveyed  to  Thomas 
Boyd  a  parcel  of  land  in  Wythe  county  and 
three  slaves,  upon  trust,  that  he  should 
make  sale  of  the  trust  subject,  and, 
577  out  of  the  "proceeds  of  sale,  pay  first 
the  debt  of  273  dollars  due  to  Alexander 
Pierce,  and  the  two  debts  of  700  dollars  due 
to  James  Kent  and  1195  dollars  due  to 
Wygall's  administrator  for  which  David 
Kent  was  surety,  and  then  apply  the  sur- 
plus towards  the  other  recited  debts,  ratea- 
bly.  After  this  deed  was  executed.  Poster 
the  administrator  of  David  Pierce  died,  and 
Boyd,  the  trustee  in  this  deed  of  November 
1836,  took  administration  de  bonis  non  of 
David  Pierce's  estate.  Boyd,  as  trustee, 
made  sale  of  the  land  mortgaged  by  the 
deed,  and  David  Kent  became  the  purchaser 
for  the  price  of  3000  dollars;  out  of  which 
he  insisted  on  retaining  enough  to  satisfy 
the  two  debts  he  had  paid  as  English's 
surety  to  James  Kent  and  Wygall's  admin- 
istrator; and  Boyd  retained  the  legal  title 
until  the  debt  due  him  as  administrator  of 
David  Pierce,  should  be  satisfied.  Por  the 
debts  securad  by  this  deed  of  November 
1836,  no  judgments  were  ever  recovered. 

Matthews  and  Jackson,  against  whom,  as 
sureties  for  English,  judgment  had  been 
recovered  by  Pierce's  administrator  for  1325 
dollars  in  September  1835,  exhibited  their 
bill  in  the  circuit  superior  court  of  Wythe, 
t  English,   Boyd,   David    Kent,    and 


afl  the  creditors  secured  by  the  deed  of  No- 
vember 1836 ;  setting  forth  the  facts  above 
stated,  and  insisting,  that  the  judgment 
recovered  by  Pierce's  administrator  gave 
him  a  lien  on  English's  land  prior  to  the 
debts  secured  by  the  deed  of  November 
1836,  and  was  therefore  entitled  to  satis- 
faction, in  preference  to  any  of  those  debts, 
out  of  the  proceeds  of  the  land;  and  that 
they  were  entitled  to  be  subrogated  to  the 
benefit  of  the  judgment  and  its  lien.  They 
said  that  Boyd,  the  administrator  of  David 
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Pierce,  would,  perhaps,  compel  them  to  pay 
the  amount  of  the  judgment  recovered 
against  them,  though  they  believed  he 
would  not  press  the  collection  unless  the 
exigencies  of  Pierce's   estate    should 

578  require      it,     but    wouid     "await    the 
termination    of   this   suit.     And  they 

prayed,  that  David  Kent  might  be  com- 
pelled to  pay  Boyd  the  money  he  owed  for 
the  land,  or  to  pay  it  into  court;  that  so 
much  thereof  as  was  necessary  should  be 
applied  to  the  satisfaction  of  Pierce's  judg- 
ment i  that  Boyd  might  be  injoined  from 
paying  away  any  money  be  might  receive 
for  the  purchase  of  the  land  until  further 
order  of  the  court,  and  general  relief. 

The  injunction  was  awarded. 

English,  in  his  answer,  referring  to  the 
deed  of  trust  of  July  1835,  said,  that  the 
slaves  thereby  mortgaged  were  put  into 
the  hands  of  Pulton  the  trustee,  and  of  the 
plaintiff  Jackson  whom  he  appointed  his 
agent,  to  be  disposed  of  according  to  the 
trust  provided  by  that  deed ;  that  Jackson 
carried  the  trust  slaves  to  the  southwest, 
and  there  sold  them  for  12,325  dollars,  of 
which  he  received  10,325  dollars  in  cash, 
and  Noble's  bill  of  exchange  on  Ingeraol  & 
Co.  for  2000  dollars  payable  twelve  months 
after  its  date;  that  Fulton  permitted  Eng- 
lish to  retain  1000  dollars  of  the  money,  and 
received  9325  dollars,  and  the  bill  of  ex- 
change for  2000  dollars,  and  these  together 
were  amply  sufficient  to  pay  all  the  debts 
secured  by  the  deed  of  July  1835;  that  the 
collection  of  the  amount  due  on  the  bill  of 
exchange,  or  the  getting  tt  cashed,  failed 
by  reason  of  Pulton's  negligence;  and  that 
he  misapplied  the  cash  (9325  dollars)  re- 
ceived by  him :  for  that  he  was  bound  by 
his  trust  to  apply  it,  rateably,  to  and  among 
all  the  debts  secured  by  the  deed,  and  that 
the  rateable  proportion  which  ought  to  have 
been,  but  was  not,  paid  towards  the  debt 
of  Pirece's  administrator,  ought  to  be  cred- 
ited against  his  claim  upon  English's  land 
subsequently  mortgaged  to  other  creditors. 
And  he  denied  the  right  of  the  plaintiffs  to 
be  subrogated  to  the  lien  of  Pierce's  ad- 
ministrator. 

David  Kent  referred  to  English's  answer, 
and  adopted  it  as  his  own.  He  claimed, 
that  the  trust  fund  which  went  into  Pul- 
ton's hands    should  be   rateably   dis- 

579  tributed,      'and    the      dividend     due 
to    Pierce's     administrator     credited 

against  the  judgment ;  and  that  that  trust 
fund  should  be  exhausted,  before  the  plain- 
tiffs could  resort  to  English's  land  for  satis- 
faction. 

Boyd,  trustee  in  the  deed  of  November 
1836,  and  administrator  de  bonis  oon  of 
Pierce,  answered,  that  he  retained  the  legal 
title  of  the  land  he  had  aold  to  Kent  under 
the  deed  of  trust,  until  the  debt  due  to 
Pierce's  estate,  the  judgment  for  which 
gave  a  prior  lien  on  the  land,  should  be 
paid ;  and  insisted  on  his  right  to  do  so. 

Matthews  nnd  Jackson  amended  their 
bill,  and  made  Fulton,  the  trustee  in  the 
deed  of  July  1835,  party  defendant,  and 
called  upon  him  to  render  an  account  of 
the  trust  fund. 

Fulton,  in  his  answer,  stated  the  facts 
in  relation  to  the  bill  of  exchange  for  2000 
dollars ;  the  efforts  be  made  to  get  it  cashed, 
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and  English's  efforts  for  the  same  purpose ; 
the  insolvency  of  Ingersol  &  Co.  the  ac- 
ceptors; the  disposition  that  had  been  made 
of  the  bill,  namelj,  the  sending  it  to  an 
attorney  for  collection;  and  English's  sub- 
sequent transfer  of  it  to  Alexander  Pierce, 
Alfred  Moore  and  John  Fulton.  And  he 
exhibited  an  account  of  the  actual  disposi- 
tion he  had  made  of  the  9325  dollars  vrhich 
he  had  received. 

As  to  the  other  defendants,  the  bill  was 
taken  for  confessed. 

It  was  admitted,  that  David  Kent  had 
paid  the  two  debts  of  700  dollars  to  James 
Kent  and  of  1195  dollars  to  Wygall's  ad- 
ministrator, with  interest  upon  them. 

The  court  ordered  David  Kent  to  pay  the 
3000 dollars  (the  price  for  which  he  had  pur- 
chased English's  land  from  Boyd,  the  trus- 
tee in  the  deed  of  November  1836),  into 
court,  and  directed  the  money  to  be  lent 
out  till  the  tinal  decision  of  the  cause.  It 
also  ordered  Pulton  to  render  an  accoant  of 
the  trust  fund  under  the  deed  of  July  1835, 
and  of  bis  disposition  thereof;  and  directed 
the  commissioner  to  report  how  much  was 
due  upon  the  judgment  of  Pierce's  admin' 

580  *The  money  was  paid  by  Kent  into 

The  report  of  the  commissioner  shewed 
that  Fulton  had  paid  to  creditors  (other  than 
Pierce's  administrator)  secured  by  the  deed 
of  July  1S35,  the  whole  of  the  amount  of 
9325  dollars  he  had  received  in  cash  of  the 
trust  fund;  and  stated,  that  Fulton  had 
also  received  the  bill  of  exchange  dr; 
by  E.  B.  Noble  on  Ingersol  &  Co.  in  favour 
of  W.  J.  Trefoe,  dated  January  20,  1836, 
for  2000  dollars  payable  twelve  months  after 
date,  accepted  by  Ingeraol  A  Co.  and  en- 
dorsed by  Trefoe,  Meday  Bolzeman.  and  H. 
L.  Douglass;  and  that,  in  consequence  of 
the  failure  of  Ingersol  &  Co.  no  money  had 
been  received  by  Fulton  on  the  bill.  The 
report  also  stated,  that  there  was  due  on 
the  24th  February  1840.  on  the  judgment  of 
Pierce's  administrator,  the  sum  of  1753 
dollars  53  cents,  principal  and  interest.* 

After  this  report  was  made,  namely,  in 
March  1840,  Matthews  and  Jackson  paid  the 
administrator  de  bonis  non  of  Pierce,  1757 
dollars  and  8  cents,  in  full  of  the  judgment 
against  them,  principal  and  interest. 

In  April  1840,  the  court  decreed,  that  as 
Fulton  had  not  collected,  or  been  able  to 
collect  any  thing  upon  the  bill  of  exchange, 
and  as  the  claim  of  Matthews  and  Jackson 
was    prior   and    preferable  to  that  of  Kent, 
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It  is  plain,  tbat  of  Ibe  baUuce  of  im  dollars  51 
cenu.  only  iStS  was  prlsclpal.  and  tbat  tbe  reHldae 
was  iDterest  and  cosu. 


there  should  be  paid,  out  of  the  money, 
proceeds  of  the  sale  *of  the  land  which 
Kent  had  paid  into  court,  to  Matthews 
and  Jnckson,  the  sum  of  1753  dollars  53 
cents  with  interest  thereon  from  the  24th 
February  IfWO. 

From  this  decree  the  defendant  Kent,  by 
petition  to  this  court,  prayed  an  appeal; 
which  was  allowed. 

Preston  and  Johnston,  for  the  appellant, 
argued,  1.  That  this  was  not  a  proper  case 
for  subrogation ;  for  the  sureties,  when 
they  exhibited  the  bill,  had  not  paid  tbe 
debt  due  on  tbe  judgment  of  Pierce's  ad- 
ministrator; and  be  could  not  t>e  required 
to  cede  to  tbe  sureties  his  rights  and  rem- 
edies against  the  principal  debtor,  until 
they  paid'  the  debt.  Enders  v.  Brnne,  4 
Rand.  438.  It  might  be  true,  that  the  sure- 
ties paid  the  debt  pending  the  suit;  but 
they  did  not  allege  in  their  bill,  that  they 
had,  but,  on  the  contrary,  they  stated  tbat 
they  had  not  paid  it.  But  there  was  no 
proof  of  the  payment,  unless  Boyd's  receipt 
for  it,  without  proof  of  its  execution,  was 
sufficient  to  establish  the  fact ;  and,  indeed, 
as  the  fact  was  not  in  issue,  there  could 
not  regularly  be  any  such  proof.  2.  They 
said,  the  lien  of  the  judgment  was  a  legal 
lien  on  English's  land,  depending  on  the 
right  of  the  creditor  to  sue  out  an  elegit, 
and  that  would  have  entitled  him  to  extend 
a  moiety  of  the  land.  The  elegit  would 
have  given  the  creditor  all  that  he  was  en- 
titled to:  there  was  no  circumstance  in  the 
case,  which  could  furnish  a  ground  for  the 
interference  of  equity  i  and  if  the  circum- 
stances did  furnish  ground  for  equitable 
relief,  the  relief  could  not  be  extended  be- 
yond a  moiety  of  the  proceeds  of  sale  of  tbe 
land.  Btuart  v.  Hamilton's  ex'ors,  8  Leigh 
503.  The  decree  gave  the  sureties  full  pay- 
ment of  the  debt,  which  exceeded  a  moiety 
of  the  proceeds  of  the  sale.  3.  Tbe  bill  of 
exchange  for  2000  dollars,  was  taken  for 
part  of  the  proceeds  of  the  trust  subject  sold 
under  the  deed  of  July  1835,  and  was  deliv- 
ered to  Fulton ;  and  that  sum  would  have 
sufficed  to  discbarge  the  debt  for 
582  which  Matthews  "and  Jackson  were 
t>aund.  They  had  an  undoubted  lien 
on  that  fund;  and  Pierce's  administrator 
had  a  Hen  on  Bngliah's  land  by  the  judg* 
ment ;  but  Kent  had  only  a  lien  on  the  land 
by  the  deed  of  November  1836.  Now,  where 
one  creditor  bad  two  securities,  and  another 
bad  only  one  of  those  securities,  the  first 
must  exhaust  the  security  which  the  other 
has  not,  before  he  could  be  allowed  to  resort 
to  the  security  which  the  other  has  in  com- 
mon with  him.  They  cited  Wright  v.  Nntt, 
3  Bro.  C.  C.  326;  Wright  v.  Simpson,  6 
VesB.  714;  Hayes  v.  Ward,  4  Johns.  Ch. 
Rep.  123.  It  could  not  be  pretended,  that 
the  fund  mortgaged  by  the  deed  of  July 
1835,  for  the  indemnification  of  Matthews 
and  Jackson,  was  exhausted,  until  the  2000 
dollars  due  by  the  bill  of  exchange  should 
be  applied,  or  proved  unavailing.  If  Kent 
were  to  pay  off  this  judgment,  he  would  be 
entitled,  by  subrogation,  to  tbe  bill  of  ex- 
change. It  is  supposed  to  t>e  worthless;  be 
it  so;  yet  Fulton  received  it  as  part  of  the 
proceeds  of  the  trust  subject;  and  if  he,  or 
his  cestuis  que  trust,  bad  impaired  or  lost 
their  security,  either  he  or  they  mast  abide 
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the  losB.  JackBOD,  one  of  the  plaintiffa, 
was  the  agent  of  Fulton  for  the  sale  of  the 
trost  slaves :  it  was  he  who  received  the 
bill  of  ezchang'e  instead  of  moneji  or  pur- 
chased it  with  part  of  the  trust  fund ; 
though  it  was  delivered  by  English  to  Ful- 
ton. 4.  They  said,  there  was  1000  dollars 
paid  by  Fulton  to  Gngliah,  or  retained  by 
Bnglish  with  Fulton's  consent,  and  with 
the  knowledge,  and  of  course  acquiescence, 
of  the  plaintiffs;  and  this  sum  of  1000  dol- 
lars ought,  at  alt  events,  in  favour  of  Kent, 
to  be  credited  against  the  judgment  of 
(Pierce's  administrator  against  the  plain- 
tiffs. If  that  1000  dollars  was  part  of  the 
proceeds  of  the  three  slaves,  which  English 
carried  to  the  southwest,  and  sold,  along 
with  the  trust  subject,  it  ought  to  have 
been  deducted  out  of  the  2000  dollars  due 
by  the  bill  of  exchange,  which  English 
brought  back  and  delivered  to  Fulton,  in- 
stead of  being  deducted,  as  it  was,  out 

583  'of  the  cash    received   for  the   trust 
subject.     5.   The  trust  fund  that  came 

into  Fulton's  hands,  ought,  by  the  terms, 
of  his  trust,  to  have  been  divided,  rateably, 
among  the  creditors  secured  by  the  mort- 
gage; but,  with  the  consent  of  Matthews 
and  Jackson,  the  whole  of  it  was  paid  to 
the  other  creditors ;  no  dividend  was  paid 
to  them ;  and,  as  between  them  and  Kent, 
their  just  dividend  ought  to  be  credited 
upon  the  judgment  of  Pierce's  administra- 
tor. They  voluntarily  gave  up  so  much 
which  they  were  entitled  to  receive,  and 
could  have  no  right  to  claim  the  same 
amount  out  of  the  proceeds  of  the  sale  of 
land  mortgaged  to  Kent.  Lastly,  they  said, 
the  decree  was  plainly  wrong  in  its  details: 
it  gave  interest  upon  interest. 

M'Comas,  for  the  appellees,  said,  1.  That 
a  surety  had  an  undoubted  right  to  resort 
to  equity  against  the  principal  debtor  and 
the  creditor,  to  compel  the  creditor  to  col- 
lect the  debt  of  the  principal,  and  the  prin- 
cipal to  ^ay  the  debt,  out  of  the  lands  he 
held  subject  to  it,  or  out  of  any  other  means 
he  had.  Kanelagh  v.  Hayes,  1  Vern.  189; 
Nisbet  V.  Smith.  2  Bro.  C.  C.  579;  Story's 
Eq.  327,  730.  The  very  case  of  Hayes  v. 
Ward,  cited  for  the  appellant,  proved  the 
proposition.  Now  this,  he  said,  was  the  pre- 
cise object  of  the  bill  in  this  case.  The 
money  had  not  been  then  paid,  and  there- 
fore the  plaintiffs  asked  that  it  might  be 
paid  out  of  the  proceeds  of  the  land;  but 
they  foresaw  that  they  might  be  com- 
pelled to  pay  it  before  the  termination  of 
the  suit;  and,  in  that  case,  under  their 
prayer  for  general  relief,  they  were  en- 
titled to  subrogation.  2.  Equity  had  juris- 
diction to  give  relief,  and  to  decree  the 
payment  of  the  whole  amount  of  the  judg- 
ment recovered  against  Matthews  and 
Jackson  out  of  the  proceeds  of  sale  of 
the  land  bound  by  the  judgment;  for  which 
he  cited  Mut.  Ass.  Society  v.  Stanard, 
5  Munf.  539;  Blow  v.  Maynard,  2  Leigh 
29,  and  Haleys  v.  Williams,  1  Leigh  140. 
Then,   3.  as  to  the   bill  of  exchange, 

584  neither    Matthews  *and  Jackson,  nor 
Fulton  the  trustee,  were  in  any  default 

in  failing  to  collect  the  bill  of  exchange,  or 
to  get  it  cashed ;  every  effort  to  get  it  cashed 
had  been  made  by  Fnlton ;  and  then  by 
English ;   and    English  afterwards    under- 


took to  transfer  the  bill  of  exchange  to 
other  parties.  Certainly,  if  this  fund  was 
available,  it  ought  to  be  applied,  in  the 
first  instance,  to  the  discharge  of  the  judg- 
ment of  Pierce's  administrator;  but  it  had 
not  yet  been  collected,  and  probably  never 
might  be;  and  the  judgment  creditor  was 
not  bound  to  wait  till  its  fate  could  be  as- 
certained, before  he  resorted  to  the  lien  of 
the  judgment  on  English's  land  for  satis- 
faction ;  for  which  he  referred  to  Wright  V. 
Simpson,  cited  for  the  appellant.  4.  As  to 
the  1000  dollars  which  Fulton  allowed  Eng- 
lish to  retain;  that,  he  argued,  was  part  of 
the  proceeds  of  the  three  slaves  which  Eng- 
lish carried  out  along  with  the  trust  sub- 
ject, and  sold.  5.  The  trust  fund  that  came 
into  Fulton's  hands  was  applied  to  the  pay- 
ment of  other  creditors,  and  no  dividend 
was  paid  to  Pierce's  administrator;  but  it 
was  paid  to  creditors  who  had  acquired  a 
lien  on  English's  land  by  judgments  of  the 
same  date  with  that  of  Pierce's  administra- 
tor, and  who,  if  they  had  not  been  paid, 
would  have  had  the  same  right  to  have  re- 
course against  English's  land,  which  Mat- 
thews and  Jackson  now  had,  and  they 
therefore  stood  in  the  shoes  of  those  other 
creditors.  If  the  money  had  been  distributed 
pro  rata,  the  other  creditors  would  have 
been  party  plaintiffs  here;  and  it  was  im- 
material, whether  the  whole  of  the  judg- 
ment of  Pierce's  administrator  remained 
to  be  satisfied,  or  whether  the  other  cred- 
itors were  entitled  to  satisfaction  to  the 
same  amount.  And  he  prayed  the  court  to 
consider,  as  to  the  objections  founded  on 
the  bill  of  exchange,  the  1000  dollars  which 
English  was  allowed  to  retain,  and  the  pay- 
ment of  the  whole  trust  money  to  other 
creditors  than  Matthews  and  Jackson— that 

all  these  transactions  occurred  months 
585      before  Kent  got  "his  lien  ;  and  if  they 

had  released  the  whole  trust  subject 
in  Fulton's  hands,  they  would  still  have 
retained  their  lien  on  the  land,  and  Kent's 
lien  must  have  been  subordinate  to  it.  He 
acknowledged  that  the  decree  was  erroneous 
in  the  details;  that  it  ought  to  have  been 
for  1753  dollars  53  cents,  with  interest  on 
1325  dollars  part  thereof,  being  the  princi- 
pal debt,  from  the  24th  February  1840;  but 
this  was  a  mere  inadvertence,  which  no- 
wise affected  the  principles  in  controversy 
between  the  parties,  and  might  be  corrected 
without  disturbing  the  principles  of  the 
decree. 

STANARD,  J.  The  right  of  a  surety  to 
the  aid  of  a  court  of  equity,  to  compel  the 
principal  to  pay  the  debt,  and  thereby  ex- 
onerate him,  is  sustained  by  numerous  de- 
cisions (some  of  which  were  cited  at  the 
bar)  and  rests  on  the  soundest  principles 
of  natural  justice.  This  is  so  free  from 
doubt,  that  Lord  Thurlow,  in  the  case  of 
Nisbet  V.  Smith,  said  it  had  never  been 
disputed.  And  the  surety  is  entitled  to  re- 
sort for  his  indemnity  to  all  the  securities 
which  the  creditor  holds.  These  rights 
combined,  manifestly  sustain  the  claim  of 
the  surety,  seeking  the  aid  of  equity  for 
his  exoneration  by  compelling  payment 
from  the  principal,  to  make  the  existing 
liens  and  securities  of  the  creditor  sub- 
servient to  that  end.  Snch  is  the  nature  of 
the  claim  set  up  by   the   bill   in  this  case. 
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It  Is  trne,  the  rig-ht  of  subrogation  is  aa- 
■erted  in  the  body  of  the  bill,  but  the 
prayer  is,  in  effect,  that  the  Hen  of  the  cred- 
itor shall  be  upheld  and  dedicated  to  the 
protection  and  exoneration  of  the  Hureties, 
and  for  general  relief.  I  do  not  doubt  that 
the  bill  presents  a  lit  case  for  relief  in 
eqnity. 

The  title  to  this   relief  ia  encountered  by 

various  objections,    founded    on    the    facts 

developed    by    the    pleading's    and    proofs, 

which  have   been  urged  by  the  appellant's 

counsel  with  earnestness  and  ability. 

586  *It    is    objected,     that    an    amount 
sufficient  for  the   indemnification    of 

the  Burettes,  part  of  the  subject  mortgaged 
for  that  purpose  by  the  deed  of  trust  of 
July  1835,  remains  unadmlnistered,  and 
that  that  subject  should  be  exhausted,  be- 
fore the  lien  of  the  judgment  on  the  land 
should  be  enforced,  to  the  disappointment 
of  the  appellant,  who  is  the  subsequent  in- 
cumbrance! of  the  land;  in  effect,  that  as 
the  appftlleea,  who  claim  under  the  elder 
Incumbrance,  have  two  funds  for  their  In- 
demnity, and  the  appellant  is  the  junior 
incumbrant;er  on  one  of  them,  the  appellees 
should  not  have  that  one  charged  with  their 
claim,  till  the  other  shall  be  applied  and 
exhausted.  If  both  funds  were  equally  ac- 
cessible and  available,  or  could  be  made  so 
by  the  court,  the  equity  to  apply  the  fund 
not  directly  charged  by  the  junior  incum- 
brancer, would  be  plain  and  incontestable. 
But  that  Is  not  the  case  here.  The  pro- 
ductiveness of  the  unadmlnistered  subject 
of  the  trust  of  July  1835,  Is,  in  all  proba- 
bility, precarious  as  to  the  amount,  and  the 
time  when  it  may  be  realized  is  indefinite. 
If  the  objection  were  sustained,  it  would 
leave  the  claimant  under  the  junior  and 
subordinate  title,  predominant  over  the 
elder  and  superior :  it  would  give  the  junior 
and  subordinate  incumbrancer  possession 
of  a  certain  and  adequate  fund,  while  the 
elder  and  superior  would  be  pal  upon  the 
tedious  and  perhaps  fruitless  pursuit  of 
satisfaction  from  a  doubtful  and  discredited 
security.  This  is  forbidden  by  the  general 
principles  of  equity :  the  general  rule  en- 
titles the  elder  and  superior  claim  to  sstis- 
f action  out  of  the  fund  most  certainly 
productive  and  most  accessible,  whenever 
the  junior  can,  by  subrogation  or  other- 
wise, have  the  benefit  of  the  fund  liberated 
by  such  satisfaction.  Here,  if  any  thing 
shall  in  future  be  realized  from  the  remain- 
ing subject  of  the  trust  of  July  1835,  Kent, 
the  junior  incumbrancer,  having  the 
subject  embraced  by  his  incumbrance  with- 
drawn from  him  to  satisfy  the  elder  and  su- 
perior claim  of  Matthews  and  Jackson,  will 
be  entitled  to  indemnification  from  it. 

587  nt    is    further    objected,     that    the 
sales  of  the  trust  slaves  mortgaged  by 

the  deed  of  July  1835,  produced  enough  for 
the  full  indemnification  of  the  appellees, 
and  that,  as  between  the  parties  to  this 
controversy,  the  claim  of  the  appellees  rests 
on  the  ground  they  would  have  occupied,  if 
the  whole  amount  produced  had  been  duly 
applied;  because,  it  is  said,  by  their  con- 
sent or  acquiescence,  1000  dollars,  part  of 
the  proceifds  of  sale,  was  retained  by  Eng- 
lish, and  by  the  improvidence  of  one  of 
them,  acting  as  agent  to  make  the  sale  of 


the  slaves,  and  the  subsequent  assent  or 
acquiescence  of  them  both,  the  bill  of  ex- 
change was  received,  instead  of  money,  as 
part  of  the  proceeds  of  sale.  To  the  first 
member  of  the  objection,  a  ready  and 
effectual  answer  is  furnished  by  adverting- 
to  the  position  of  the  parties  at  the  time 
when  the  proceeds  of  the  sale  of  the  slaves 
were  accounted  for,  and  the  rights  and 
obligations  of  the  parties  to  that  transac- 
tion. The  settlement  between  Fulton  the 
trustee,  Jackson  the  agent  of  sale,  and 
English  who  accompanied  the  agent  and 
co-operated  with  him  in  making  the  sale, 
was  made  in  March  1836.  At  that  time, 
judgments  had  been  rendered  for  the  debt 
for  which  Matthews  and  Jackson  were  sure- 
ties, and  for  the  other  debts  secured  by  the 
same  deed  of  trust;  and  the  security  fur- 
nished by  the  deed  of  trust  was  reinforced 
by  the  liens  of  those  judgments  on  Eng- 
lish's land.  And  at  that  time,  Kent  had 
no  lien  on  the  land ;  the  deed  of  trust  under 
which  he  claims  was  not  executed  till  No- 
vember following.  Kent,  consequently, 
h&d  no  rights  to  be  affected  by  any  ar- 
rangement between  Bnglish  and  the  cred- 
itors claiming  under  the  mortgage  of  the 
slaves,  whereby  a  part  of  the  proceeds  of 
the  trust  slaves  was  permitted  to  be  applied 
to  the  use  or  to  other  responsibiUties  of 
English-  The  utmost  effect  of  the  permis- 
sion, was  a  surrender  of  the  lien  of  the 
creditors  on  so  much  of  the  fund  thus  di- 
verted from  the  purposes  of  the  trust,  and 
nowise  impaired  the  lien  of  the  cred- 
588  itors  on  the  residue  of  the  *trust  sub- 
ject, or  on  English's  land.  Nay,  a 
total  release  of  the  security  of  the  deed  of 
trust  of  the  slaves,  would  not,  in  anj[  de- 
gree, have  impaired  the  lien  of  the  judg- 
ments, in  favour  of  Kent,  who  bad  then  no 
lien  with  which  that  of  the  judgments  in- 
terfered. These  remarks  supply  an  answer 
to  the  other  part  of  the  objection,  founded 
on  the  receipt  of  the  bill  of  exchange.  That 
was  a  transaction  of  English,  or,  at  least, 
one  in  which  he  participated,  and  of  which 
he  could  not  complain:  the  receipt  of  the 
trustee  for  it  was  given  to  English.  At 
the  time  it  was  received,  the  creditors 
might  have  consented  to  substitute  the  bill 
of  exchange  in  place  of  money  for  their 
security,  and  to  permit  English  to  apply 
the  money  to  other  uses  or  responsibilities, 
even  though  it  had  distinctly  appeared 
that  the  whole  proceeds  of  sales  of  the 
slaves  had  been  received  in  money,  without 
impairing  the  liens  of  their  judgments,  so 
far  as  the  appellant,  who  had  then  no  lien, 
was  concerned. 

Another  objection  is,  that  the  lien  of  the 
judgment,  in  its  utmost  extent,  covered 
only  a  moiety  of  English's  land,  and  that 
the  utmost  that  ought  to  have  been  decreed 
by  the  court  to  the  exoneration  or  indemnity 
of  Matthews  and  Jackson,  was  a  moiety  of 
the  net  proceeds  of  sale.  My  impression  is 
that  the  appellant's  counsel  were  right  in 
the  principle  on  which  they  founded  this 
objection;  but  though  this  be  so,  it  is  my 
distinct  opinion,  that  this  case  does  not 
present  a  (it  occasion  for  the  application  of 
the  principle.  If  the  judgment  under  which 
the  appellees  claim,  had  been  the  only  one 
of    the   claims   secured  by  the  mortgage  of 
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the  alavcB  for  which  there  was  a  lien 
the  land,  the  case  would  be  one  for  the  ap- 
plication of  the  principle,  or  for  a  judicial 
ascertainment  of  its  aoundnesa.  But,  in 
this  case,  all  the  other  claims  secured  by 
the  mortgage  of  the  slaves,  were  liens  on 
the  land,  and  many,  if  not  all,  the  jadg- 
menta    for    them   which    gave    those 

589  liens,    were    'rendered    at    the    samt 
court  (September  1835)  at   which    thi 

judgment  was  recovered  against  Matthem 
and  Jackson  ;  and  by  those  liens  the  whole 
land  was  chargeable  and  liable  to  extent. 
Those  claims  charged  the  entirety  of  the 
proceeds  of  sales  of  the  mortgaged  slaves. 
The  application  of  the  proceeds  of  either 
anbject  to  satisfy  one  or  m<)re  of  the  claims, 
with  or  without  the  consent  of  the  creditors 
holding  the  other  claims,  left  the  unsatistied 
claimants  incumbrancers  on  the  residue  of 
both  the  subjects,  and  clotbed  with  all  thi 
rights  of  the  satisfied  claimants,  necessary 
to  secure  the  application  of  that  residue 
the  other  claims.  The  moment  that  a  part 
of  the  proceeds  of  the  slaves,  which  might 
have  been  applied  to  the  partial  indemnity 
of  the  appellees,  was  applied  to  the  satis- 
faction of  other  claims  which  equally  bound 
and  might  have  been  satisfied  out  of  the 
land,  a  title  vested  in  the  appellees,  sus- 
tained by  plain  equity^  to  have  the  unap- 
plied .lien  on  the  land  appropriated  to 
supply  the  deficiency  caused  by  withdraw- 
ing from  their  indemnity  the  proceeds  of 
the  slaves.  And  the  lien,  which  the  appel- 
lant subsequently  acquired  by  the  deed  of 
November  1836,  cannot  control  or  impair 
this  elder  and  superior  equity. 

The  balance  due  on  the  judgment  of 
Pierce's  administrator  was  1753  dollars  53 
cents,  with  interest  on  1325  dollars,  prin. 
cipal,  from  the  24th  February  ItMO,  and 
such  is  the  balance  shewn  by  the  commis- 
sioner's report.  That  was  the  measure  of 
the  lien  on  the  land,  whether  the  proceeds 
of  the  land  ivere  applied  by  the  decree  to 
the  exoneration  of  the  sureties  Matthews 
ard  Jackson  by  decreeing  payment  to  the 
creditor,  or  to  their  indemnity  by  decreeing 
payment  to  them  in  reimbursement  of  the 
money  they  paid  in  satisfaction  of  the 
judgment.  The  court,  however,  by  mis- 
take, assumed  that  the  report  shewed  that 
1753  dollars  53  cents,  with  interest  on  the 
whole  sum  from  the  24th  February  1S40, 
was  due  on  the  judgment,  and  charged 

590  the  proceeds  of  the  land  "accordingly. 
This  mistake,  I  doubt  not,  might  and 

would  have  been  corrected  by  application 
to  the  court  below  ;  and  if  the  appellees  had 
caused  such  correction  to  be  made,  they 
would,  under  the  statute  1  Sev.  Code,  ch. 
128,  I  108,  p.  512,  have  been  entitled  to  an 
a^irmance  of  the  decree.  My  impression 
is,  that  as  that  has  not  been  done,  this  court 
should  correct  the  error,  by  reversing  the 
decree  pro  tanto,  giving  costs  to  the  appel- 
lant, or  at  least,  not  giving  them  to  the 
appellees.  But  my  brethren  thinking  that 
the  decree  should  be  affirmed,  with  the  cor- 
rection, and  with  costs  to  the  appellees  as 
the  parties  substantially  prevailing,  sncb 
must  tie  the  decree. 

Decree  corrected,  and  affirmed,  with  costs 
to  the  appellees  as  the  parties  substantially 
prevailing. 
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591  ■Thompson  V.  Pendsll. 

Antrast.  1841,  LewlHbarB- 
(Absent  CABn.1.  aud  Brooki.  J.) 
Leaas— Covnuit  la  Ksop  PnHlaa  In  Rapalr—Dwtrac- 
lion  by  Plrg-Rent*— Id  tbe  lease  of  a  mill,  lesaee 
cDvenanU  to  keep  up  the  repairs  of  tbe  mill,  except 
he»Ty  repairs,  such  as  If  the  dam  or  (orebay  should 
be  Injured  by  hlgti  water,  or  if  tbe  tnalu  sbaft  or 
wheel  ntiould  give  way  so  as  to  renulre  a  new  one. 
In  thia  cue.  It  Is  to  be  repaired  by  tbe  lessor  In  a 
reasonable  time,  and  the  lessor  Is  not  to  lose  the 
rent  If  he  sbonld  go  on  to  do  tbe  work  accordlnc 
to  contract :  the  mill  Is  wholly  destroyed  by  accl- 

and  refuses  to  rebuild  tbe  same  :  Hsld.  the  rent  Is 
suspended  from  the  time  ofsnch  destruction  of  tbe 
demised  premises  ;  dlssentleute  Tuo-hbb.  P. 
Debt  by  Thompson  against  Pendell  and 
five  others  (his  sureties],  in  the  circuit 
superior  court  of  Rockbridge,  on  a  single  bill 
for  450  dollars,  parable  the  1st  May  1838, 
"being  for  one  year's  rent  of  the  Boat  Yard 
mills." 

The  defendants  tendered  a  special  plea  in 
bar,  founded  on  the  statute  Supp.  to  Rev. 
Code,  ch.  109,  {  62,  wherein  they  alleged, 
that  by  agreement  between  the  plaintiff 
Thompson  and  the  defendant  Pendell,  dated 
the  6th  April  1837,  Thompson  leased  to 
Pendell,  the  Boat  Yard  mills,  and  the  store 
house  and  garden  appurtenant  to  the  same, 
for  a  term  of  five  years  from  the  1st  May 
1S37,  at  the  annual  rent  of  450  dollars,  pay- 
able at  the  end  of  each  year  of  the  term; 
and  by  the  agreement,  "Thompson  was  to 
keep  up  and  make,  during  the  term,  the 
heavy  repairs  of  the  mills,  whether  rendered 
necessary  by  wear  and  tear  or  by  accident, 
within  a  reasonable  time  after  such  neces* 
aity  should  occur;  and  In  case  of  Thomp- 
son's failure  so  to  do,  he  was  not  to  be 
entitled  to  rent  during  such  his  failure. 
And  tor  securing  the  annual  rents  to 
Thompson,  Pendell,  and  tbe  other  defend- 
ants his  sureties,  executed  their  bonds, 

592  and   among  the  'rest  the  bond  in  the 
declaration  mentioned,  which  wasfor 

the  first  year's  rent.  And  the  defend- 
ants averred,  that  during  the  first  year  of 
term,  on  the  5th  December  1837,  the 
mills  and  the  store  house  were  accidentally 
destroyed  by  fire,  Pendell  having  then  en- 
joyed the  premises  for  seven  months  and 
four  days:  Yet  Thompson,  though  often 
requested,  wholly  failed  and  refused  to 
make  the  heavy  repairs  rendered  necessary 
by  the  destruction  of  the  mills  and  store 
house  by  fire;  whereby  Pendell  had  been 
from  the  time  of  the  fire  wholly  deprived  of 
the  use  of  tbe  mills.  And  Thompson,  after 
the  destruction  of  the  same  by  fire,  took 
possession  of  the  garden,  to  wit,  on  day 

of  April  1838,  and  by  himself,  his  tenants 
and  agents,  had  ever  since  held  and  enjoyed 
tame.  By  reason  whereof  the  defend- 
ants had  sustained  damages  to  the  value  of 
200  dollars.  And  the  defendants,  after  tbe 
fire  and  before  the  commencement  of  this 
lit,  tendered  to  Thompson   tbe  sum  of  2St 

•Set  foot-miCe  to  Ross  v.  Overton.  3  Call  3l».  and 
moDocrapbIc  a^U  ou  "COTeuants"  appended  to 
Todd  T.  Summers.  2  Uratt.  I«7. 

Tbe  prlnclnal  case  Is  cited  In  Scott  v.  Scotc  18 
GratL  in  ;  I  MIn.  InaL  (4th  Ed.)  SO.  «S4.  tn. 
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dollars  66  cetitB,  for  and  on  account  of  the 
first  year's  real,  being' the  rateable  propor- 
tion thereof  for  the  Hpa.ce  of  time  during 
which  Pendell  enjoyed  the  premises ;  which 
sum  so  tendered  Tbompsoa  refused  to  re- 
ceive, and  the  defendants  had  been  and  yet 
were  always  ready  and  willing  to  pay,  and 
now  brought  into  court.  And  the  200  dollars 
damages  sustained  by  Pendell,  and  the  281 
dollars  66  cents  so  tendered  to  Thompson, 
exceeded  the  sum  demanded  in  the  declara- 
tion. All  which  the  defendant?  were  ready 
to  verify  &c. 

The  facts  of  the  plea  were  verified  by 
affidavit  of  three  of  the  defendants;  and 
they  paid  the  281  dollars  66  cents  into  court. 

Thompson  objected  to  the  reception  of 
the  plea,  on  the  ground  that  it  was  not  in 
itself  a  good  bar  to  the  action,  and  because 
□o  profert  was  therein  made  of  the  agree- 
ment for  the  tease  of  the  mills  of  the  &th 
April  1837;  but  the  court  admitted  it,  and 
Thompson  excepted.  And  then  he  put  in  a 
general  replication,  on  which  an  issue  was 
made  up. 

593  "At  the  trial,  the  defendants  offered 
in  evidence  a   deed   between    Pendell 

and  Thompson,  dated  the  6th  April  1837 ;  by 
which  it  appeared,  that  Thompson  let  the 
Boat  Yard  mills  Ac.  to  Pendell  for  the 
term  of  five  years  from  the  Ist  May  1S37,  at 
an  annual  rent  of  4S0  dollars—and  there 
were  the  following  covenants  In  it:  "The 
said  Samuel  Pendell  is  to  keep  np  the  re- 
pairs of  the  mill,  ezcect  heavy  repairs, 
such  as  if  the  dam  or  forebay  should  be 
injured  by  high  water,  or  if  the  main  shaft 
or  wheel  should  give  way  so  as  to  require 
a  new  one,  in  this  case  it  is  to  be  repaired 
by  the  said  Thompson  in  a  reasonable 
after  such  breach,  and  he  Thompson  ii 
to  lose  the  rent  if  he  should  go  on  to  do  the 
work  according  to  contract." — "And  the 
said  Pendell  for  himself  Ac.  doth  covenant 
and  agree  to  and  with  the  said  Thompson, 
his  heirs  Sec.  that  the  said  Pendell,  bis 
executors  &c.  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  Thompson, 
his  heirs  &c.  the  said  yearly  rent  of  4S0 
dollars."— "And  that  the  said  Pendell.  his 
heirs  Ac.  agree,  at  their  own  proper  costs 
and  charges,  to  keep  up  the  repairs  of  the 
mill  and  appurtenances  thereof,  except  such 
as  are  herein  before  named  and  reserved, 
during  the  present  lease,  accidents  by  fire 
and  the  act  of  God  excepted,  and  to  return 
the  mills  to  the  said  Thompson,  his  heirs 
Sec.  at  the  expiration  of  the  said 
years,  in  as  good  a  condition  as  he  received 
them,  the  natural  wear  and  tear  excepted. 
Then  followed  the  usual  covenant  for  the 
enjoyment  of  the  premises  by  the 
during  the  term.  Whereupon  Thompson 
prayed  the  court  to  instruct  the  jury,  1st, 
that  upon  the  legal  construction  of  thi 
agreement,  the  leasee  was  bound  to  pay  thi 
rent  thereby  agreed  to  be  paid,  though  i' 
should  be  proved  that  the  mills  and  stor< 
house  were  wholly  consumed  by  fire  during 
the  first  year  of  the  term,  without  the 
tenant's  default  and  against  his  will,  and 
though  the  jury  should  believe,  that  the 
landlord,  under  a  sound    com 

594  of  the  contract,  *was  bound  to  rebuild 
in  the  event  of  a  casualty  by  fire,  and    I. 

though    the   fire    had  rendered  the  demised  I  ji 
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property  of  no  value  to  the  tenant.    2ndly, 
That    if  the  jury    should    believe,  that   the 
bills  Ac.    demised  were  burnt  by  the  culpa- 
igence  of  the  tenant  or   his   agents 
during  the  term,  then  the  tenant  was  bound 
to  pay  the  rent,    though    the    property    had 
been  consumed  by  fire,  even  if  the  landlord 
was  bound  to  rebuild  in   case   of  accidental 
fire,  and  even  if  there  was  an    express  cov- 
rebuild  in    case  of  such  casualty. 
3rdly,  That  if  the  jury  should  believe  from 
the  evidence  that  the    tenant,  within  a  day 
fter  the    mills  were  burnt,  removed 
from    the    premises,    with    his    family  and 
property,  to  the  lands  of  one  Weaver,  and  a 
few  months  afterwards  engaged   in  milling 
'ness  for  Weaver,  where  he  continued  to 
reside  ever  since,  exercising  no  act  of  own- 
ership over  the  property  demised  to  him  by 
Thompson,  then  the  entry  of  Thompson  on 
a  portion  of  the  demised  premises  and  erect- 
ing a  hogpen  thereon,  and  his  subsequent 
entry  and  leasing  to  one   Northern,  for  one 
year,  a  portion  of  the  garden  he  had  demised 
to    Pendell,    were    not  such  acta  or  disturb- 
ances  of    the    lessee's    right,    he    having 
vacated  the  demised  premises,  as  will  by  law 
discharge  the  tenant  from   the   payment  of 
the  rent  reserved  by  the  lease."     The  court 
gave  the  last  two  instructions,   but   refused 
give  the  first,  and,  on  the  contrary,  told 
the  jury,     "that    upon   a  fair   construction 
of  the  lease,  the  tenant  was  not  liable  to  pay 
reserved,  in  case  of   an   accidental 
deatmction    of  the  mills  Ac.  by  fire   or  any 
other  means  (except  the  rent  accrued   up  to 
the  time  of  such  destruction)    without    any 
default    or   negligence   on    the    part  of  the 
defendant,  unless  the   landlord  repaired  or 
rebuilt  within  a   reasonable   time,    as   spe- 
cified or  provided  in  the  contract;  and  that 
refusal  to  rebuild  from  the   time  of    the 
burning  to  this  date,  and  a  disclaimer  by  the 
landlord  of  any  intention  or   obligation    to 
rebuild,    was   sufficient     evidence    to 
•the    jury,     to    establish   a     failure 
to    repair   or   rebuild  in  a  reasonable 
within  the  meaning  of  thecontract." 
To  which  opinion  Thompson  excepted. 

The  defendants  also  introduced  one  Moore 
as  a  witness,  who  testified,  that  about  three 
weeks  after  the  burning  of  the  mill,  he 
heard  Thompson  make  an  estimate  of  his 
loss:  that  he  estimated  the  same  at  8000 
dollars,  which  included  the  mills,  the  grain 
and  other  contents,  and  the  rent  Pendell 
was  to  pay.  Thompson's  counsel  objected 
to  this  evidence  as  illegal,  on  the  ground 
that  his  admission  as  to  the  loss  of  the  rent 
was  only  the  expression  of  his  opinion  on  a 
point  of  law,  which  was  erroneous,  and 
ought  not  to  bind^hlm,  and  therefore  ought 
not  to  be  given  in  evidence  against  him. 
The  court  held  that  the  evidence  was  ad- 
missible; saying,  "that  how  far  it  should 
avail,  was  a  question  for  the  jury,  under 
the  advice  of  the  court,  if  such  advice 
should  be  asked,  to  consider  in  connexion 
with  the  other  testimony  in  the  cause." 
Thompson  excepted. 

Verdict  and  judgment  for  defendants;  to 
which  this  court,  upon  the  petition  of 
Thompson,  allowed  him  a  supersedeas. 
Brooke nbrough  for  plaintiff  tn  error. 
The  special  plea  ought  to  have  been  re- 
efed by  the  court,  because  {if  for  no  other 
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reaaon)  it  made  no  profert  of  the 
tberein  set  forth  and  relied  on  as  the  foun- 
dation of  ttie  defence.  The  plea  was  "in 
the  nature  of  a  ptea  of  setoff,"  under  the 
statute  Supp.  to  Hev.  Code,  ch.  109,  {  62, 
and  the  defendants  were  a«  much  bound 
to  make  profert  as  Pendell  vrould  have  been 
if  he  brought  an  action  of  covenant  for  a 
breach.  The  plea  wan  bad  too  for  duplicity; 
for  it  set  up  two  distinct  grounds  of  de- 
fence, each  going  to  the  whole  action — 
1.  that  Thompson  was  bound  bj  his  contract 
to  rebuild  within  a  reasonable  time,  and 
having  failed  to  do  so,  the  rent  was  sus- 
pended; and  2.  that  Thompson,  after 

596  the  destruction  *of  the  mtlls  by  fire, 
resumed   possession   of    part   of   the 

premises,  and  thenceforth  occupied  and 
jojed  the   same,    and  so  the   rent    was  s 
pended.     These  two  grounds  of  defence  were 
not   onlj  distinct  and  independent,  but  in- 
consistent :    for    if    Thompson's    covenant 
bound  him  to  rebuild  in  case  of  destructii 
by  fire,  then  Pendell   was  entitled  to  a  sn 
pension    of  the  rent  onlj    from   the  time 
his  failure  to   rebuild    within  a    reasonable 
time,  and  Thompson  was  entitled  to  the  rent 
until  such  breach;  but   if   it  was  true,  that 
he  entered   upon    and    enjojed   part    of  the 
demised    premises  during    the     term,    the 
whole  rent  was  extinguished,  as   well    that 
which  accrued  before  the  mills  were  burnt, 
as  that   which   would,  but  for  the  alleged 
eviction,  have  afterwards  accrued.     Briggs 
V.    Hall,  4    Leigh    484.     And    that    part  of 
the     plea    which    claims     the     exemption 
of  the   defendants    from  rent  by  reason  o) 
Thompson's   entry  on    the    demised  prem- 
ises, is  further  defective  in  not  stating  thai 
he  entered    against   the   will    of   the  lessee 
Pendell.      II.  The  court    erred     in    refm 
ing    to    give  the  first   instruction  asked  by 
Thompson's  council,  and  in  the  instruct'"" 
it  gave  to  the  jury,    that  Pendell  was 
liable  to  pay  the  rent  in   the  event  which 
occurred  of  a  total  destruction    of  the  mi 
bj  fire,  unless  Thompson  rebuilt  the    sai 
within   a  reasonable   time.     It  erred  In  : 
fusing  to  give   the    instruction   asked,    be- 
cause   a    tenant   is  bound  to   pay  the 
notwithstanding    the    destruction     of     the 
premises   by   fire  without   his    default 
negligence,  when  there  is  nothing  in 
lease  w hie Ii  exempts  him;  and   because  a 
breach  of  coveoant  on  the  part  of  the  lessor 
does  not  excuse  the  lessee  from  paying  the 
rent,  but  he  is  turned  over  to  his  action  for 
the   covenant  broken.     And  the  instruction 
which  the  court  gave  was  erroneous.     The 
covenant  did  not  bind  Thompson  to  rebuild 
in    case  of  destrnction  of  the  premises  by 
fire;  it  only  t>ound  him  to  make  the  "heavy 
repairs"  therein  specified, 

only  such  repairs  as  were  of  the  same 

597  kind 'with  those  specified.    Ther 

eration  of  certain  repairs  in  thii 

enant,  limited  the  generality  of  the  phrase 
"heavy  repairs,"  to  that  descripti'-"  ' 
repairs,  which,  in  the  usual  coui 
events,  were  likely  to  become  necessary 
during  the  term.  If  the  contingency  of  a 
total  destruction  of  the  mills  by  fire,  had 
been  In  the  contemplation  of  the  parties 
when  the  covenant  was  entered  into,  the 
rebuilding  of  them,  being  the  heaviest  of 
all  repairs,  would  surely  have  been  specified 
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and  the  phrase  "in  this  case,"  immediately 
following  the  implied  covenant  of  Thomp- 
~~n  to  make  the  ''heavy  repairs"  specified, 

conclusive  to  shew  what  sort  of  repairs 
was  in  contemplation.  Thompson's  cove- 
nant to  make  the  "heavy  repairs."  im- 
plied that  something  should  remain  to  be 
repaired,  not  that  he  should  rebuild  In  case 
of  total  destruction.  There  being  no  cov- 
enant to  rebuild,  Thompson's  failure  to 
rebuild  was  no  ground  for  a  suspension  of 
the  rent.  The  total  destruction  of  the 
premises  by  fire,  was  a  contingency  not 
provided  for  by  the  contract  between  the 
parties ;  and  the  case  is  left  subject  to  the 
operation  of  the  well  established  rule  of  law, 
that  the  tenant  shall  pay  rent  notwithstand- 
ing such  destruction.  Monk  v.  Cooper,  2 
Ld.  Raym.  1477;  Paradine  v.  Jane,  Aleyn 
26;  18  Vin.  Abr.  Rent  I.  a.  pi.  10,  p.  515; 
Belfour  v.  Weston,  1  T.  R.  310;  Weigall  v. 
Waters,  6  Id.  488;  Hallett  v.  Wylie,  3  Johns. 
Rep.  43;  Fowler  v.  Bott,  6  Mass.  Rep. 
63.  There  was  a  class  of  cases  in  which 
under  peculiar  circumstances  (the  lessor 
having  insured  the  premises)  the  tenant 
was  relieved  in  equity.  Brown  v.  Quilter, 
Amb.  619,  but  the  distinction  has  been 
exploded,  and  the  cases  overruled;  Hare  v. 
Groves,  3  Anstr.  687;  Holtzaffel  v.  Baker. 
18  Ves.  115;  Leeds  v.  Cheetham,  1  Sim. 
146;  2  Cond.  Eng.  Ch.  Rep.  74.  IIL  The 
testimony  of  the  witness  Moore  was  improp- 
erly admitted.  If  it  was  oH'ered  to  explain 
the  meaning  of  the  lease,  or  to  shew 
Thompson's  sense  of  its  meaning,  it  was. 
certainly  improper;  Stark.  Ev.  part 
598  4,  "p.  1001.  There  is  nothing  to  shew 
the  application  of  the  evidence  to  the 
question  whether  the  destruction  by  fire 
was  owing  to  the  default  or  negligence  of 
the  lessee. 

Baldwin,  for  defendants  in  error,  I.  The 
court  did  not  err  in  receiving  the  defend- 
ants' plea.  Thompson's  objection  to  it 
was  a  general  demurrer  ore  tenus,  under 
which  formal  defects  could  not  be  relied 
on,  but  only  such  as  shewed  that  there  waK 
not  sufficient  matter  in  the  plea  to  tar  the 
action.  The  plea  was  not  objectionable  for 
want  of  profert  of  the  covenant  therein 
alleged;  for  it  did  not  appear,  on  the  face 
of  the  plea,  that  the  agreement  was  by 
deed;  and  if  it  had  so  appeared,  and  the 
plea  could  be  regarded  as  faulty  for  want 
of  a  profert,  the  defect  could  only  have 
been  taken  advantage  of  by  special  de- 
murrer. Neither  is  the  plea  liable  to  the 
objection  of  duplicity.  It  does  not  set  up 
two  distinct  grounds  of  defence;  it  states 
the  destruction  of  the  mills  by  fire,  the 
refusal  of  Thompson  to  make  the  necessary 
repairs  incumbent  on  bim,  and  his  subse- 
quent enjoyment  of  part  of  the  demised 
premises;  all  going  to  shew  the  failure  of 
the  consideration  of  the  bond  on  which  the 
action  was  brought,  which  is  the  very  de- 
fence authorized  by  the  statute.  The  aver- 
ment of  Thompson's  subsequent  occupation 
of  part  of  the  premises  was  not  distinct 
from,  but  was  connected  and  not  inconsist- 
ent with,  the  other  matter  of  the  plea;  and 
it  was  either  material,  in  which  case  the 
whole  defence  would  have  failed  without 
proof  of  that  additional  fact;  or  it  was- 
immaterial,  and  so  mere   surplusage.     And. 
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nhether  it  rendered  the  plea  double  or  not, 
the  objection  could  only  be  taken,  if  at  a.11, 
bj  Bpecial  detaurrer;  and  in  point  offset  it 
TTBs  not  taken,  in  the  court  below,  in  an; 
form  or  shape  whatever  II.  The  court 
rightly  refused  the  inatructlon  asked  by 
Thompson's  counsel,  and  was  right  too  in 
the  inBtrnctton  which  it  gave  to  the  jury. 
If  the  buildings  on  demised  premises  be 
destroyed  by  fire  or  other  accident, 

599  without   default  of  the  tenant,  *and 
he    is    deprived     of     the     enjoyment 

thereof;  and  it  is  the  duty  of  the  landlord 
to  rebuild  within  a  reasonable  tine,  either 
by  the  express  terms  of  the  lease  or  by  fair 
implication,  and  the  landlord  fails  or 
refuses  to  rebuild;  the  tenant  is  entitled  to 
be  relieved  from  the  rent  during  the  period 
of  such  refusal,  to  the  extent  of  his  loss 
occasioned  by  such  refusal.  In  thiacase,  it 
waa  the  duty  of  the  landlord  to  make 
"heavy  repairs,"  without  exception  of 
accidents  by  fire;  and  here  being  a  case  of 
total  destruction,  ''such  heavy  repairs" 
could  only  be  made  by  rebuilding.  The 
examples  of  "heavy  repairs,"  in  the  cove- 
nant, are  put  by  way  of  illustration  ot 
what  vras  so  to  be  regarded :  the  duty  of  the 
landlord  is  not  to  be  confined  to  those  spe- 
cific repairs;  he  waa  bound  to  make  all 
''heavy  repairs"  which  were  essential  to 
the  tenant's  enjoyment  of  the  demised 
premises.  Whatever  may  be  the  extent  of 
the  "heavy  repairs"  which  the  landlord 
was  bound  to  make,  he  did  not  make  them, 
and  he  is  not  excused  from  making  them 
because  they  involved  the  necessity  of  re- 
buildingp.  Nor  is  the  duty  of  the  landlord  to 
rebuild,  affected  by  the  obligation  of  the 
tenant  to  make  the  minorrepairs;  he  could 
not  make  them,  until  the  landlord  had  re- 
built. The  tenant  was  by  the  contract  to 
keep  up  the  minor  repairs ;  the  landlord  was 
to  keep  up  the  "heavy  repairs."  The  duty 
of  the  landlord  to  rebuild  is  plainly  infer- 
rible from  his  contract  to  keep  up  the 
"heavy  repairs."  Bullock  v.  Dommit,  6 
T.  K.  6S0;  Brecknock  Navigation  Co.  v. 
Pritchard,  Id.  750;  Pvm  v.  Blackburn,  3 
Ves.  34,  38;  Chesterfield  v.  Bolton,  Com. 
Rep.  627.  The  obligation  of  the  landlord 
in  this  case  to  make  the  "heavy  repairs," 
was  not  an  Independent  covenant;  for,  by 
the  fair  interpretation  of  the  covenant,  the 
rent  was  to  cease  during  his  failure.  And 
ii  is  immaterial  whether  it  was  independent 
or  not,  since  the  statute,  under  which  the 
defence  was  made,  allows,  by  way  of  setoff, 
any  right  of  the  defendants  to  relief  or 
redress,  which  could  be   obtained  in 
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suit.      III.     Moore's     testimony     waa 

properly  admitted.  If  it  was  not  proper  to 
shew  Thompson's  own  interpretation  of  his 
contract,  yet  it  waa  proper  for  other  pur- 
poses; for  example,  it  waa  proper  upon  the 
question  which  was  made  at  the  trial, 
whether  the  burning  of  the  mills  was  im- 
putable to  the  tenant's  own  default  or 
negligence.  The  court  confined  itself  to  a 
response  to  Thompson's  motion,  as  he 
made  it,  which  was  to  reject  the  evidence 
altogether;  and  if  he  had  wished  to  re- 
strain the  evidence  to  any  particular  point, 
he  should   have   asked  an  instruction  (as  it 


was    intimated  to  him   that  he  might)  for 
the  purpose. 

ALLEN,  J.  Several  objections  have  been 
taken  to  the  proceedings  and  judgment. 
The  first  grows  out  of  the  pleadings.  The 
defendants  tendered  a  plea  under  the  statute 
of  1831,  to  the  filing  of  which  the  plaintiff 
objected,  on  two  grounds;  1.  because  no 
profert  was  made  of  the  lease  described  in 
the  plea,  and  2.  because  it  set  up  two  dis- 
tinct and  independent  matters  of  defence. 
An  objection  to  the  filing  of  a  plea  brings 
to  the  notice  of  the  court  such  matters  only 
as  could  be  taken  advantage  of  on  general 
demurrer.  The  lease  was  not  averred  to  be 
under  aeal;  and  if  it  had  been,  the  failure  to 
make  profert  waa  cause  of  special  de- 
murrer. So  in  regard  to  the  alleged  duplic- 
ity of  the  plea, — if  both  matters  relied  on 
constituted  a  full  defence  to  the  action,  a 
general  demt^rrer  admitting  them  to  be 
true,  could  not  have  been  sustained ;  and  if, 
upon  the  replication,  one  of  the  grounds 
relied  on  in  the  plea  did  not  constitute  a  bar 
to  the  action,  the  court  on  motion  would 
have  instructed  the  jury  to  disregard  it. 
And  such  in  fact  waa  the  case  in  the  preaent 
instance.  The  third  instruction  asked  for 
and  given,  applied  to  so  much  of  the  plea 
as  set  out  the  re-entry  of  the  landlord.  The 
objections,  both,  go  to  the  form,  rather  than 
to  the  substance  of  the  plea,  and  were  prop- 
erly overruled. 
601  "The  important  question  is, whether, 

under  the  circumstances  of  this  case, 
the  tenant  was  absolved  from  the  payment 
of  the  rent  accruing  after  the  destruction 
of  the  demised  premises  by  fire.  The 
principle  of  law,  that  where  a  tenant  cov- 
enants generally  to  pay  the  rent,  he  Is  not 
absolved,  tliough  the  premises  be  destroyed 
by  fire,  has  been  long  established,  and 
may  now  be  connidered  as  settled.  The 
hardship  ia  more  apparent  than  real,  and 
the  rule  may  be  vindicated  upon  considera- 
tions both  of  justice  and  good  policy.  But, 
in  all  such  cases,  the  rights  and  liabilities 
of  the  parties  are  to  be  ascertained  from 
the  terms  of  their  contract.  If  there  is 
nothing  to  take  the  case  ont  of  the  opera- 
tion of  the  general  rule,  it  must  govern, 
notwithstanding  its  supposed  rigour  in 
particular  instances.  But  the  intention  of 
the  parties,  as  deduced  from  their  contract, 
where  it  contravenes  no  settled  rule  of  law, 
must  govern.  And  aa  the  contract,  in  the 
case  before  us,  is  somewhat  peculiar  in  its 
terms,  the  reported  cases  can  furnish  us 
but  little  aid,  in  arriving  at  the  tme 
meaning  and  intention  of  the  parties.  The 
clause  under  which  the  controversy  arises, 
provided,  ''That  the  tenant  was  to  keep  up 
the  repairs  of  the  mills,  except  heavy  re- 
pairs, such  as  if  the  dam  or  forebay  slioulfl 
be  injured  by  high  water,  or  if  the  main 
shaft  or  wheel  should  give  way,  ao  aa  to 
require  a  new  one,  in  this  case  it  was  to 
be  repaired  by  the  landlord  in  a  reasonable 
time  after  such  breach,  and  he  was  not  to 
lose  the  rent  if  he  should  go  on  to  do  the 
work  according  to  contract." 

The  title  of  the  landlord  to  rent  Is  founded 
on  the  presumption  that  the  tenant  enjoys 
the  thing  rented  during  the  term.  Gilbert 
on    Rents,    Law    Library,    vol.    20,    p.  59. 
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ThU  ia  the  univeraa.!  UDderstaading  of  the 
country.  In  the  present  case,  mills,  with  a 
Btorehonse  and  garden,  were  leased.  Both 
parties  looked  to  the  profits  to  be  made 
from  the  use  of  the  mills  alone,  as  fumisb- 
ing    the   tenant  with  a  support  and 

602  the  means  of 'paying  thereat.     Their 
contract   may   be  somewhat  obscure, 

but  this  obscurity  is  increased,  as  it. seems 
to  me,  in  attempting  to  elucidate  it  by 
adjudged  cases  on  the  effect  of  covenants  to 
repair  and  rebuild.  Keeping  in  view  the 
fundamental  principle,  in  the  contempla- 
tion of  these  parties  when  they  contracted, 
that  the  title  to  rent  is  founded  on  the  pre- 
sumption of  enjoying  the  thing  rented, 
their  meaning  is  clear.  The  iight  repairs, 
of  almost  daily  necessity  in  machinery  of 
this  kind,  could  be  made  frequently  in  a 
few  minutes,  and  without  materially  or  at 
all  impairing-  the  use  and  enjoyment  of  the 
mremises.  These  the  tenant  was  to  make. 
The  ' '  heavy  repairs, "  of  the  character 
designated,  might  not  be  required  during 
the  term:  the  substantial  parts  of  the 
machinery  would  rarely  require  them.  But 
property  of  this  kind  being  liable  to  inju- 
ries from  floods  and  other  casualties,  pro- 
vision was  made  for  those  repair*  should 
they  be  necessary;  and  though  the  tenant, 
during  the  time  necessary  to  make  them, 
agree  to  pay  the  rent  provided  the  landlord 
proceeded  to  do  the  work  in  a  reasonable 
time,  he  did  so  upon  the  assurance  that  his 
loss  of  the  use  would  be  but  temporary,  and 
that  he  would  be  compensated  by  future 
enjoyment.  The  burthen,  during  a.  tempo- 
rary suspension,  would  be  borne  by  each ; 
the  tenant  losing  the  rent  and  the  landlord 
the  coat  of  repairs.  But  if  the  landlord 
refuse  to  make  the  "heavy  repairs,"  he  was 
to  lose  the  rent.  This  is  a  necessary  im- 
plication from  the  words  used;  for  it  would 
have  been  idle  to  say  he  was  not  to  lose  the 
rent  if  he  went  on  with  the  repairs,  if  the 
parties  did  not  understand  that  his  failure 
to  make  tbem  should  deprive  him  of  the 
rent.  And  this  conforms  with  the  spirit 
and- intention  of  the  parties.  As  long  as 
the  tenant  actually  enjoyed  or  had  the  pros- 
pect of  enjoying  the  thing,  he  was  to  pay 
rent;  when  the  enjoyment  ceased  through 
the  default  of  the  landlord,  the  rent  ceased. 
If  this  was  the  leading  motive  of  the  par- 
ties,   would   it  not  defeat  the  great 

603  object  they    'had   in    view,    to   hold, 
that    though    rent   should   cease  from 

the  failure  of  the  landlord  to  make  "heavy 
repairs,"  because  the  tenant  thereby  was 
deprived  of  the  temporary  enjoyment  of  the 
thing ;  yet,  when  the  property  was  de- 
stroyed, wholly  depriving  him  of  the  use  of 
the  demised  premises,  and  the  landlord  de- 
clined to  repair,  he  should  still  pay  rent? 
This  would  indeed  be  to  make  a  part 
greater  than  the  whole.  By  a  partial 
injury  from  fire,  the  burning  of  the  main 
shaft  for  Instance,  the  rent  would  be  sus- 
pended, unless  the  landlord  repaired ;  but 
if  main  shaft,  building,  dwelling  house 
and  all  were  consumed,  the  landlord  was  to 
be  relieved  from  all  charge,  and  the  tenant 
be  compelled  to  pay  the  whole  rent.  Such 
a  construction,  it  strikes  me,  violates  the 
whole  scope  and  spirit  of  the  contract. 
It  looked  to  the  enjoyment  of  the  property 


by  the  tenant,  and  imposed  upon  the  land- 
lord the  burden  of  making  all  such  repairs 
as  would  be  essential  to  such  enjoyment. 
The  classes  enumerated  are  merely  intended 
to  discriminate  the  kind  of  repairs  each 
was  to  malte.  And  whenever  it  became 
necessary  to  make  "heavy  repairs,"  or,  in 
the  case  which  has  occurred,  to  rebuild,  so 
«s  to  enable  the  tenant  to  use  the  thing 
rented,  the  landlord  was  bound  to  secure 
such  enjoyment  to  the  tenant,  under  the 
penalty  of  losing  the  rent. 

Some  weight  has  been  attached  to  the 
use  of  the  word  repair,  in  this  contract. 
It  has  been  argued  that  the  word  implies' 
the  continued  existence  of  the  thing  to  be 
repaired,  and  that,  therefore,  the  parties 
could  not  have  looked  to  rebuilding,  to  the 
erection  of  a  new  mill,  in  the  case  of  total 
destruction.  I  doubt  whether  the  parties 
to  this  inartificial  contract,  weighed  with 
much  nicety  the  true  import  of  the  words 
by  which  they  have  attempted  to  express 
their  meaning.  If  we  desired  proof  of  this, 
the  clause  of  their  contract  under  considera- 
tion, furnishes  it.  It  is  provided,  that  "if 
the  main  shaft  or  wheel  should  give  way, 
so  as  to  require  a  new  one,  in  this 
604  case  it  is  to  'be  repaired  by  the  land- 
lord:" here,  they  use  the  word  in  a 
sense  different  from  its  literal  meaning  ;  not 
to  amend  what  exists, but  to  make  something 
entirely  new.  Even  if  we  were  tied  down 
to  the  strict  meaning  of  the  word,  it  would 
not  vary  the  aspect  of  the  case.  The  dam, 
as  well  as  mills,  were  leased;  all  were  parts 
of  one  whole ;  and  though  the  house  con- 
taining the  machinery  was  consumed,  the 
dam,  lonndation  Ac.  remained,  and  the 
superstructure  to  be  erected  and  attached 
to  the  remnants  of  what  continued,  may 
be  included  in  the  meaning  of  the  word 
"repair."  But  looking  at  the  spirit  and  ' 
intention  of  the  contract,  we  are  not  driven 
to  any  such  technical  considerations. 

In  this  view  of  the  case,  it  becomes  un- 
necessary to  consider  whether  the  contract 
bound  the  landlord  to  rebuild.  At  first,  I  felt 
inclined  to  the  opinion  that  the  stipulations 
of  the  agreement  did  amount  to  a  covenant 
on  his  part  to  rebuild.  But  subsequent  re- 
flection has  led  me  to  doubt  the  correctness 
of  this  impression.  Each  party,  by  the 
contract,  held  his  remedy  in  his  own  hands. 
The  landlord  was  at  liberty  to  repair  or 
rebuild  as  he  thought  proper.  By  failing 
to  do  the  work,  he  lost  the  rent;  by  going 
on,  he  maintained  his  right  to  it.  And  as 
the  obligation  of  the  tenant  to  pay  the  ri^nt 
resulted  from  his  ability  to  enjoin  the 
thing,  if,  in  the  case  contemplated,  he  could 
not,  through  the  failure  of  the  landlord, 
enjoy  it,  he  was  authorized  to  withhold  the 
rent.  In  this  view  too,  the  court  did  not 
err  in  instructing  the  jury  that  the  obliga- 
tion to  pay  ceased  from  the  time  the  mills 
were  destroyed,  the  landlord  having  avowed 
his  determination  not  to  rebuild.  For  from 
that  time  the  actual  use  of  the  thing  by  the 
tenant,  and  all  prospect  of  future  enjoy- 
ment, terminated. 

As  to  the  objection  to  Moore's  testi- 
mony— the  court  below  held,  that  it  was 
legal  evidence,  and  admitted  !t,  but  said  it 
was  a  question  for  the  jury,  under  the  ad- 
vice   of    the    court    if    asked,  how  far   it 
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60a  ought  to  avail.  If  the  "testimon;  was 
offered  to  affect  the  conatraction  of 
the  written  agreement,  it  would  have  t>een 
clearly  inadmiaaible.  But  it  doea  not  ap- 
pear that  such  waa  the  object.  The  defend- 
ants had  pleaded  that  the  mills  were  bnmt 
without  default  of  the  tenant ;  and  from  one 
of  the  iDatructiona,  asked  for  taj  the  plain- 
tiff, and  given,  it  would  aeeni  that  the  point 
arose  twfore  the  jurj  whether  the  mills  were 
not  burnt  throug-h  the  culpable  negligence 
of  the  tenant.  The  jury  was  instructed 
that  if  the  milla  were  burnt  through  bis 
culpable  negligence,  then  the  tenant  wae 
bound  to  pay  the  rent.  Upon  thia  point,  the 
evidence  was  admissible,  as  tending  to 
shew  that  the  plaintiff,  at  one  time,  did 
not  impute  any  negligence  to  the  tenant. 
The  motion  went  to  reject  the  cTidence 
altogether.  The  court  was  bound  to  over- 
rule such  an  objection ;  and  it  does  not 
appear  that  anj  motion  was  made  to  in- 
atruct  the  jury  as  to  the  effect  of  the  evi- 
dence, although  the  court,  in  admitting  it, 
intimated  a  willingness  to  instruct  the  jury 
aa  to  its  effect,  if  its  opinion  was  asked. 

Upon  the  whole,  I  think  the  judgment  is 
right  and  should  be  affirmed. 
STANAKD,  J.,  concurred. 
TUCKEK.  P.  In  this  case  I  have  the 
misfortune  to  differ  from  my  brethren  upon 
the  construction  of  the  contract  between 
the  parties,  though  it  is  probable  we  may 
not  differ  materially  aa  to  the_  general 
principlea  of  law  which  apply  to  'cases  of 
this  description.  I  shall  take  it,  therefore, 
aa  the  general  rule,  both  in  equity  and  at 
law,  that  a  tenant  is  not  abaulved  from  the 
payment  of  hia  rent  by  the  accidental  de- 
struction of  the  premises  by  fire;  nor  shall 
I  think  it  necessary  to  eatablish  the  prin- 
ciple by  authority,  aa  the  question  in  this 
case  ia  supposed  to  turn,  not  so  much  on 
the  general  principle,  as  on  the  construction 
of  the  covenant  in  the  lease.  To  this  I 
shall  therefore  particularly  address  my- 
self. 
606  *And  first,  let  me  observe,  that  the 
atipulation  in  the  contract  (on  the 
part  of  the  landlord)  to  repair,  can,  by  no 
fair  interpretation,  be  construed  to  mean  a 
covenant  to  rebuild.  To  rebuild  ia  to  re- 
erect  what  has  been  destroyed:  to  repair 
is  to  mend  or  make  good  that  which  by 
wear  and  tear,  or  otherwise,  has  been 
impaired,  or  only  partially  deatroyed.  but 
which  still  has  existence.  To  repair,  and 
to  rebuild,  are  not  therefore  convertible 
terms.  It  ia  an  abuse  of  language  bo  to 
consider  them.  We  do  not  repair  what  ia 
deatroyed;  we  rebuild  it.  We  do  not  re- 
build what  is  partially  injured  or  im- 
paired ;  we  repair  il :  for  to  repair  is  to 
amend  or  reatore  to  a  good  state  after  in- 
jury, decay  or  partial  destruction.  It  im- 
plies the  continued  subaiatence  of  the  thing 
to  be  repaired.  And  aa  long  aa  language 
shall  give  ua  distinct  words  for  different 
ideas,  it  is  wiae  to  use  them,  and  under- 
stand them,  in  their  different  senses.  By 
confounding  them,  we  shall  confound  also 
the  meaning  of  contracts,  and  violate  the 
intention  of  parties. 

Caaea,  however,  have  been  cited,  where 
a  party  has  been  held  to  rebuild,  though 
that  term  is  not  to  be  found  in  the  contract. 
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equivalent  terms  are 
found.  As  in  the  caae  of  the  bridge,  (6  T. 
R.  750.)  the  workman  covenanted  to  build 
it  across  a  river,  and  to  uphold  and  keep  it 
in  repair  for  seven  years ;  and  he  was  held 
bound  to  rebuild  it  when  washed  away. 
But  there,  not  only  did  the  nature  of  the 
engagement  shew  the  intention  of  the  par- 
ties that  he  should  rebuild  it,  but  the  term 
uphold  distinctly  bound  him  to  it.  For  the 
lexicographera  tell  ua  that  to  uphold  is  to 
maintain,  to  keep  up,  to  continue  in  being, 
to  support  in  any  state;  so  that  the  cove- 
nant was  in  effect  to  keep  up  the  bridge, 
and  to  continue  it  in  the  state  in  which  it 
waa,  for  seven  years.  So  in  Bullock  v. 
Dommitt,  the  covenant  waa  to  repair,  np- 
bold,  support,  maintain  &c.  In  Dyer  33, 
the  covenant  was  to  repair  and  sustain ; 
and  the  word  "sustain"  is  italicised.  In 
Com.      R«p.      626,      Chesterfield       v. 

607  'Bolton,    the   covenant  was  to  leave 
in  repair;  and    in   Brook's  Abr.  Gov. 

pi.  4.  the  case  supposed  is  of  a  covenant  to 
leave  in  the  same  plight.  Now,  all  these 
imply,  or  mean  expreaaly,  that  the  tenant 
so  covenanting  ahall  rebuild.  And  the 
same  may  be  said  of  Walton  v.  Water- 
house,  2  Saund.  420,  where  the  words  are 
' '  repair,  uphold,  support,  maintain  and 
keep  in  repair  aa  often  aa  occasion  shall 
require."  There  is  then  no  case  in  -which 
to  repair,  standing  alone,  has  been  con- 
atruekl  to  mean  rebuild. 

The  language  of  the  covenant  in  thia 
case  is  altogether  different  from  the  cases 
cited.  Pendell  engaged  to  keep  up  the  re- 
pairs of  the  mill,  except  "heavy  repairs," 
which  are  to  be  made  by  Thompson  ;  and 
if  I  am  not  mistaken  in  the  interpretation 
given  to  the  term  "repairs,"  there  ia  noth- 
ing in  the  contract  which  binds  him  to  re- 
build, or  deprives  him  of  his  rent  on  his 
failure  to  rebuild  in  a  reasonable  time. 

It  is  said,  that  as  the  contract  provides, 
that  the  rent  shall  not  be  suspended  where 
"heavy  repairs"  are  required,  if  Thompson 
should  go  on  to  do  the  work  according  to 
contract,  it  is  implied,  that  it  shall  be  sus- 
pended if  he  does  not.  This  I  do  not  deny: 
but  I  cannot  admit  another  deduction  built 
upon  it;  that  it  the  rent  is  to  be  suspended 
where  there  is  partial  injury,  it  must  a 
fortiori  be  suspended,  or  totally  lost  to  the 
landlord,  where  there  is  entire  destruction. 
The  law  having  established  that  the  tenant 
shall  not  be  absolved  from  rent  by  the  de- 
struction of  the  premises,  unless  it  is  so 
expressly  provided  by  the  contract,  I  can- 
not think  that  we  are  justified  in  interpo- 
lating such  an  exception  into  the  contract 
for  his  benetit.  It  would  indeed  be  the 
more  unreasonable,  since  he  has  actually 
provided  for  the  suspension  of  the  rent  in  a 
particular  case ;  that  is  to  say,  while  the 
landlord  delayed  the  repairs  he  was  bound 
to  make.  Nay  more ;  with  the  very  idea  of 
"accidents  by  fire  and  the  act  of  God" 

608  in  his  mind,  and  "while   he    provides 
that  he  shall  not  be    liable   for  them, 

he  does  not  provide  that  hia  landlord  shall 
be.  How  can  we  tell  that  the  landlord 
would  have  assented  to  such  a  provision? 
How  can  we  say,  that  he  waa  willing  to 
relinquish  the  benefit  of  that  legal  princi- 
ple, which   secured    to  him  his   rent,  even 
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thoug'h  the  mill  shonld  be  burned  dovrn? 
How  can  we  sa;,  that  be  was  witling  to 
surrender  tbis  juat  and  equitable  principle 
which,  la  the  abaence  of  a  contrary  stipu- 
lation, distributes  the  loss  upon  the  parties 
according  to  their  respective  interest, — the 
tenant  losinff  bis  lease,  the  landlord  bis 
reversion?  How  can  we  say,  that  Thomp- 
son would  have  been  willing  to  be  the 
insurer  of  the  property  during  the  contin- 
uance of  the  lease,  without  requirinK-  addi- 
tional rent  to  cover  the  hazard?  Above 
sU,  how  can  we  infer  his  wiltingaess  to 
assent  to  a  provision,  which,  in  the  event 
that  tin  lease  proved  a  losing  bargain  to 
Pendell,  wonld  be  a  premium  for  its  de- 
struction? Shall  we  infer  it  by  an  argument 
a  fortiori  from  the  provision  that  the  rent 
should  be  suspended  in  the  event  of  Thomp- 
son delaying  to  do  the  "heavy  repair*" 
when  required?  That  provision  was  no 
premium  for  Injury  or  negligence.  If  the 
shaft  should  give  way  and  Thompson 
shonld  immediately  proceed  to  repair,  the 
rent  would  be  going-  on,  while  the  profits, 
only,  would  be  suspended;  and  thus  the 
tenant  would  have  every  motive  to  prevent 
those  injuries,  which  would  be  more  detri- 
mental to  hitn  than  to  the  landlord  himself. 
But  if  the  rent  is  to  be  suspended  until  the 
landlord  shall  enter  upon  the  arduous  and 
expensive  duty  of  rebuilding,  which  it 
might  not  be  hia  interest  or  within  his 
power  to  undertake,  the  tenant  might  be 
absolved  forever  from  an  onerons  contract, 
through  his  own  negligence  or  perfidy. 
Such  a  construction  I  am  not  disposed  to 
give  to  this  contract.  If  the  tenant  desired 
to  protect  himself  against  the  rent  In  case 
of  tire,  until  the  landlord  should  rebuild,  he 

ought  so  to  have  provided.  The  pro- 
609      vision  is  too  momentous  to  be  *taken 

by  loose  inference  from  less  important 
stipulations.  The  less  may  often  be  in- 
ferred indeed  from  the  greater;  but  it  is  I 
think  against  every  principle  of  interpreta- 
tion, to  infer  the  greater  from  the  less. 
Bxpressio  nnius  ezclnaio  eat  alterius,  can 
never  apply  more  strongly,  than  against 
Buch  a  conatructloD.  E*or  it  not  only  does 
not  exclude  what  is  not  expressed,  but  it 
indudea  by  inference,  the  greater  in  the 
less,  contrary  to  the  fair  presumption,  that 
if  the  greater  had  been  Intended  it  would 
have  been  mentioned  rather  than  tbe  less. 
Judgment  aCDrmed. 
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AqkusU  1641.  I>wlsbnrE. 

(Abseac  TDcKBH,  P..  and  Cabbu.  J.) 

Bqalty  JnrlidlctlaD— Bill  for  AccsaM— LMiMa*-Caw 

■t  Bu-.—A  lottery  !■  autliorlEed  In  ISOI.  for  relief 


boa.— Notblas  c>D  call 
fortb  a  court  of  equity  Into  actlvltT.  t>nt  conaclence. 
(tood  faith,  aud  reasonable  dlUseDC^?  Wbere  tbese 
are  wantiar  the  court  Is  [>aHslTe  aiTU  doeit  uotbloK- 
Lacbea  and  neglect  are  aJwaya  dlacountCDanced. 
See  tbe  principal  cane  cited  in  Dossett  v.  Helm.  IT 
Oratt.  V7:  Tebbs  t.  DaTiI.  IT  Oratt.  MS;  Oreeu  v. 
TbompBDD.  84  Va.  MM.  B  S.  E.  Rep.  KH:  Perkins  t. 
Lane.  f&  Va.  a. 

Sana— SaoM— Dtatk   of  ParllM— Loss  of  Papers.— 
For  tbe  proiKwltloD  that  equity  does  not  lend  lU  aid 
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□f  sufferers  by  Ore  In  Leilnston,  but  commls- 
slouerB,  with  consent  of  sreater  part  of  tbe  aofter- 
ers.  determine  to  apply  Ibe  proceeds  of  the  lottery 
to  tbe  coDstmctlOD  of  roads  tbrouBh  Ihs  town: 
abonl  ZOOO  dollars  are  obtained  by  tbe  lottery, 
wblcb  Is  drawn  In  IWB;  by  application  of  funds 
derived  from  lottery  and  of  private  aubscnptlona 
and  of  a  donation  from  tbe  leslslatare.  tbe  roads 
are  completed  In  lSOS-0:  J.  C.  wasthetreaaurer.aad 
W,  C.  aecretary.  of  tbe  lottery,  but  W.  a  traa  tbe 
chief  manager,  and  actaallr  received  and  dU- 
bnrsedthe  Breater  part  of  the  fnnda:  W.  C.  died  la 
1917;  In  IBIT,  by  act  of  assembly,  the  balance  tn 
bands  of  tbe  treasurer  of  tbe  lattery,  in  vested  la 
tbe  trnstees  of  LeilnBton,  the  treasureror  his  rep- 
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pay  tbem  tbe  balance,  and  In  case  at  failure,  they 

are  authurlied  to  recover  It  by  action  of  debt: 

and  In  ISSO.  trUBtees  brlPK  bill  In  chancery  affalnst 

the  adm'rs  of  W.  C.  for  an  account  of  tbe  lottery 

fund:    Bbld,  equity  will  not  entertain  a  bill  for 

an  account  of  such  stale  tranHactlons,  when  all 

parties  to  the  transacUons.   who  could  explain 

tbem.  are  dead :  and  blU  dismissed. 

The  general  assembly  passed  an  act  in 

1796,    anthorlzlng     certain    commissioners 

therein  named  to  raise    by    lottery,  25000 

dollars,  to  be  applied  towards  the  expense 

of     rebuilding    houses    consumed     by    fire, 

shortly  before  the  passing  of  the  act,  in  the 

town    of     Lexington.     The     commissioners 

took  no  steps  to  carry  the  act  into  execution, 

and  the  sufferers  by  the  fire  rebuilt  their 

houses  with  their  own  means. 

Some  four  years  afterwards,  it  occurred  to 
some  of  the  cittzens  of  the  town,  that  the 
benefits  intended  for  individuals  by  the  act, 
might  be  in  part  realized  to  them,  and  to 
the  community  at  large,  by  appropriating 
the  money  to  be  raised  by  the  lottery,  to  the 
construction  of  a  road  across  the  north 
and  south  mountains,  passing  'through 
Lexington,  and  that  a  lottery  for  such 
a  purpose  would  t>e  more  popular,  and  there- 
fore more  likely  to  succeed,  than  if  the 
proceeds  were  to  be  applied  to  the  Indemnifi- 
cation of  individuals  for  private  losses  ;  and 
the  sufferers  by  the  fire,  or  the  greater  part 
of  them,  assented  to  such  an  application  of 
the  money  to  be  raised  by  the  lottery. 


force  stale  demands,  when,  by  reason  of  tbe 
deatb  of  parties  or  witnesses,  the  losa  of  papers,  or 
other  clrcnmstances.  there  la  danger  of  dolns 
Inlustlce.  and  there  can  no  loneer  be  asafedeter- 
of  the  controversy,  see  the  principal  case 
cited  vlth  approval  tn  Barcamin  v,  Clarke,  20  Oratt, 
B6S:  Morrison  T.  Honsebolder,  TSVa.  Ml. 

-Samtt—a»me.-H.    from     delay    to 

demand  settlement,  no  correct  account  of  admln- 

be  rendered,  and  any  conclnslon  ar- 

ist  at  best  be  conjectural,   and  the 

transactionaareso  obacnred  by  time,  loss  of  evl. 

dence.  and  deatb   of  [lartles.  as  to   make  Justice 

icnlt,  the  conrlB  will  not  relieve  tbe  plalotlll. 

authority  for   this   proposition,  the   principal 

e  la  cited  and  expressly  approved  In  Turner  ». 

lard,  et  Va.  WO;  Stamper  v.  OametL  Bl  QratL  Mt. 

Tbe  principal  case  la  cited  with  approval  In  Vaster 

Gratt   Ml.   See  Can-  v.  Chapaan.  B 

Lel^h  IM:  Nelson  v.  KowDslar.  7B  Va.  MS:  Perklna 

Laae.nVa.W.    See/aot-mXd  toDonelt  v.Belm, 

QratL  M;   AlMnson  v.    Roblnaos.  9  LetKb  tU; 

BarsamlnT.  Clarke. MOratt.  M4:  Carterv.  McArlor! 

~  Gratt.  SEA.  and  monocrapbic  nolt  on  "Laches" 

appended  to  Peers  T^  Bamett.  IS  Qratt  410. 
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In  1802,  the  general  aBiembly  paased 
another  act,  recitinK,  that  by  reason  of  the 
failure  of  the  comniisaiotiera  to  proceed 
under  the  act  of  1796,  that  act  had  not  beei. 
carried  into  execution,  and  therefore  ap- 
pointing- other  commisaioDera  ;  but  without 
aayinK-  any  thiog  as  to  the  new  application 
intent^  tt*  b*  made  of  the  money  to  be 
raised  \)y  the  lottery.  The  commisBioners 
named  in  this  laat  act.  met  in  1803,  and  took 
measures  for  carrying'  the  act  of  1796  Into 
execution.  A  committee  of  three  manag-ers 
was  named,  John  Caruthers  was  appointed 
the  treasurer,  and  William  Caruthers  the  »ec- 
Vetary  ;  and  it  was  made  the  duty  of  the  sec- 
retary to  distribute  tickets  for  sale,  to 
contract  for  printing,  and  to  communicate 
^ith  persons  at  a  distance  respecting  the  sale 
of  tickets. 

The  managers  determined  to, make  an 
experiment  with  one  class  of  the  lottery,  by 
which  they  hoped  to  raise  5000  dollars. 
Tickets  were  accordingly  distributed  by  the 
secretary,  but  the  whole  of  them  could  not  be 
sold.  The  lottery  was  drawn  in  August  1805. 
The  managers  proceeded  to  make  contracts 
for  Oldening'  the  roads,  and  applied  the  money 
raised  by  the  lottery  to  defray  the  expense 
thereof.  The  community,  interested  in  the 
improvements,  aided  it  by  private  subscrip- 
tions. And  in  1808,  the  general  assembly 
likewise  gave  its  aid  to  the  work  :  by  an  act 
passed  in  that  year,  recltinft:  that  the  suffer- 
ers by  the  fire  had  transferred  their  rights  to 
the  money  raised  by  the  lottery,  to  the  man- 
agers thereof,  for  the  purpose  of  opening  the 
roads  before  mentioned,  and  that  the  ma  ~ 
agers  had  opened  a  road  over  the  south  mou 
tain,  but  had  not  sufficient  funds 
612  complete  the  *road  over  the  north 
mountain.  1000  dollars  was  appropri- 
ated, to  be  expended  by  commlssionerB 
named  for  the  purpose. 
The  roads  were  completed  in  1808  or  1809. 
The  last  meeting  of  the  managers  of  the 
lottery  was  held  in  November  1808 ;  at  which 
a  committee  was  appointed  to  settle  the  ac- 
counts of  William  Caruthers ;  but  whether 
any  settlement  was  made,  or  attempted,  no- 
wise appeared. 

In  laiO  or  1811,  Abraham  Smith  and  Juliet 
bis  wife,  and  Alargaret  Lyle.  sufferers  bj 
the  tire,  brought  a  suit,  in  the  superior  court 
of  chancery  of  Staunton,  against  the  commis- 
sioners for  drawing-  the  lottery  named  in 
the  act  of  1802,  insUtiag  that  the  money 
raised  by  the  lottery  should  be  applied  to 
their  relief,  according  to  the  the  intent  of  the 
acts  by  which  the  lottery  was  authorized,  and 
praying  an  account  of  the  funds  which  had 
been  thereby  raised.  But  neither  the  bill, 
nor  any  other  part  of  the  record  in  that  suit, 
was  exhibited  in  this  suit,  except  only  the 
answer  of  the  commissioner  ;  wherein  they 
insisted  the  claim  of  the  plaintiffs  to  Rz  a 
personal  liability  on  them  for  the  misappli- 
cation of  the  money  raised  by  the  lottery, 
and  stated,  that  not  quite  half  the  tickets  of 
the  first  class  of  the  lottery  were  sold,  that 
the  actual  proceeds  of  it  were  only  2000  dol- 
lars, that  this  sum  had  been  appropriated  to 
the  Dpening-  of  the  roads,  and  that  the  out- 
standing claims  against  the  agents  for  sell- 
iog  the  tickets  had  not  then  been  fully 
settled  up.  This  case  of  Smith  and  Lyle 
against  the  commissioners,  was  finally  de 


elded  in  favour  of  the  commissioners,  but 
not  till  after  the  death  of  William  Caruthers, 
which  occurred  in  1817. 

Ten  years  after,  namely,  in  1827,  an  act 

of  assembly  was  passed  for  extending-  the 

limits  of  the  town  of  Leiing-ton  ;  whereby, 

among    other    things,    the    surjrtns    money 

raised  by  lottery  under  the  former  acts, 

613  andthen'remainingln  thehandsof  the 
treasurer  of  the  lottery,  or  of  his  repre- 
sentatives, wa'  vested  in  the  trustees  of  the 
town,  and  the  treasurer  or  hia  representa- 
tives were  required  to  settle  the  accounts 
with  the  trustees,  and  to  pay  over  to  them 
the  balance  in  hand,  deducting  legal 
charges ;  and  in  case  of  their  failure  to  do 
so,  the  trustees  were  authorized  to  sue  for 
the  sum  due  by  action  of  debt. 

In  1830,  the  trustees  of  Lexington  exhibited 
their  bill,  in  the  superior  court  of  chancery 
of  Staunton,  against  the  administrators  of 
William  Caruthers,  alleging  that  he  was 
the  treasurer  of  the  lottery,  that  large  funds 
came  into  his  hands,  and  that  he  died  in 
1817,  without  having  settled  his  accounts ; 
that  it  appeared  by  the  accounts  and  t>ooks 
of  Caruthers  and  by  a  memorandum  in 
his  own  handwriting,  that  he  was  a  debtor 
to  the  lottery  in  a  large  balance ;  and  that 
the  reason  why  the  accounts  were  not 
settled  during  hia  life,  waa^  that  Smith 
and  Lyle  had  t>rougbt  a  suit  in  chan- 
cery to  have  the  funds  raised  by  the 
lottery  applied  to  indemnify  them  against 
losses  sustained  by  the  fire.  Therefore,  the 
bill  prayed,  that  the  administrators  of  Ca- 
ruthers should  render  an  account  of  his  trans- 
actions as  treasurer  of  the  lottery,  and  a 
decree  for  the  balancu  which  should  be 
found  due  thereon. 

The  administrators  of  Caruthers  answered, 
that  they  had  no  knowledge  whatever  of  the 
lottery  transactions,  but  they  exhibited  all 
the  documents  relating  to  them  they  could 
find.  They  said,  that  their  intestate  was 
not  the  treasurer  of  the  lottery,  but  the  sec- 
retary ;  that  John  Caruthers  was  the  treas- 
urer ;  that  their  intestate  could  not  be  held 
liable  for  any  balance  in  the  treasury,  if 
there  was  avy  balance  ;  and  that  from  all  the 
information  they  could  procure,  they  believed 
that  nothing  was  dne  to  the  lottery  from  their 
intestate,  or  from  any  body  else.  They  ex- 
hibited the  answer  of  the  commis^on- 

614  era  'of  the  lottery  to  the  bill  of  Smith 
and  Lyle,  to  shew  that  only  2000  dol- 
lars was  raised  by  the  lottery,  and  shewed 
many  receipts  for  moneys  expended  on  the 
roads.  They  suggested,  that  tbe  impression 
that  a  balance  was  due  from  their  intestate, 
had  grown  out  of  an  account  on  the  boohs 
of  Isaac  Caruthers  &  Co.  of  which  their  intes- 
tate William  was  a  partner;  which  account 
they  exhibited,  and  denied  that  it  afforded 
any  evidence  of  the  indebtedness  of  their 
intestate  to  the  lottery.  And  they  objected, 
that  they  could  not  justly,  and  ought  not  to 
t>e  called  to  Bscount  at  this  late  day,  when  all 
the  persons  acquainted  with  the  transactions 
were  dead,  and  it  was  therefore  impos- 
sible to  render  a  just  account. 

The  account  exhibited  with  the  answer, 
between  The  Ivottery  and  Isaac  Camtbera 
ft  Co.  shewed  a  balance  due  the  lottery,  in 
October  1813,  of  j^^ll.  15,  2.  and  it  was 
stated,     in    the    handwriting    of    William 
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Caruthers,  that  tbia  was  "a  balance  due 
the  lotterj  to  be  paid  by  William  Camtherm 
on  a  aettlemcnt  with  him:"  but  it  - 
manifest,  that  there  was  an  individaal 
count  between  William  Caruthers  and  The 
Lotterj,  which  was  to  be  settled,  and  bj 
which  the  trne  balance  was   to   be  ascer- 

The  cause  having  been  transferred  to  the 
circuit  superior  court  of  Rockbridge,  that 
court  referred  the   accounts   to   a    commis- 

The  commissioner  reported,  thatthe  want 
of  a  general  account,  which  William 
Caruthers  ought  to  have  kept  with  the  lot- 
terj, and  which  without  doubt  he  must  have 
kept,  but  which  his  administrators  could 
□ot  produce,  left  the  subject  in  much  dark- 
ness, upon  which  that  account  alone  could 
throw  light:  that  he  had,  with  great  labour, 
examined  the  books  of  Isaac  Carntbers  A.  Co. 
and  the  books  kept  bj  William  Caruthers, 
and  all  the  other  documents  laid  down  be- 
fore him.  And  he  reported  a  balance  due 
from  William  Caruthers,  of  1128  dol- 
lars. 

615  "The  defendants  filed  eighteen  ex- 
ceptions to  the  details  of  the  account 

reported  bj  the  commissioner. 

The  court  overruled  the  exceptions;  and 
holding  that,  under  all  the  circumstances, 
the  lapse  of  time  was  not  an  obstacle  to 
the  relief;  that  though  William  Caruthers 
was  not  the  treasurer  of  the  lotterj,  be 
acted  as  such,  and  received  and  disbursed 
all  the  monejs  raised  from  the  lotterj ;  and 
that,  acting  as  treasurer,  it  was  his  dutj 
to  have  kept  regular  accounts  shewing  the 
true  state  of  the  lotterj  fund,  which  he  had 
failed  to  do,  and  if  there  was  anj  difBcultj 
in  ascertaining  the  just  balance  due  from 
him,  it  was  owing  to  his  own  fault ;  there- 
fore, the  court  decreed,  that  the  adminis- 
trators of  William  Caruthers  should  pay  the 
trustees  of  Lexington,  out  of  the  estate  of 
their  intestate,  the  sum  of  1128  dollars,  with 
interest  from  the  27th  Februarj  1827,  the 
date  of  the  act  of  assemblj  vesting  the  bal- 
ance of  the  lotterj  fund  in  the  trustees, 

From  this  decree,  the  administrators  of 
Caruthers,  bj  petition  to  this  court,  prayed 
an  appeal ;  which  was  allowed. 

The  catise  was  argued  here,  bj  6.  N. 
Johnson  and  the  attorney  general  for  the 
appellants,  and  by  Cooke  for  the  appellees. 

L  The  counsel  for  the  appellants  Insisted, 
that  the  act  of  assemblj  of  1827,  wss 
founded  upon  the  supposition,  that  the  ac- 
counts of  the  treasurer  of  the  lottery  had 
been  settled,  and  that  the  balance  due  upon 
them  had  been  ascertained  and  was  ac- 
knowledged ;  therefore,  the  act  vested  the 
property  in  that  balance  in  the  trustees  of 
Lexington,  and  gave  them  an  action  of 
debt  to  recover  It :  but  it  gave  them  no  right 
to  a  bill  in  chancery  to  bring  about  a  set- 
tlement of  these  old  accounts  after  all  the 
persons,  who  had  anj  knowledge  of  the 
transactions,  and  who  were  able  to  explain 
them,    were    dead.     The  act  too  gave 

616  the  action  of  debt  against  the  'treas- 
urer of  the  lottery,  or  his  representa- 
tives: but  John  Caruthers  was  the  treasurer, 
and  William  onlj  the  secretary:  the  suit 
therefore  should  tiave  been  brought  against 
John ;  or   if    William    acted   as    treasurer. 


John  or  his  representatives  should  at   least 
have  been  made  a  party. 

The  counsel  for  the  appellees  answered, 
that  it  appeared,  clearly,  that  William  acted 
as  the  treasurer,  nor  was  there  snj  reason 
to  believe  that  John  ever  interfered  at  all. 
The  statute  vested  the  whole  balance  due, 
in  the  trusteed  of  Lexington,  and  required 
that  the  treasurer  should  settle  his  accounts 
with  them,  and  then  gave  them  an  action  of 
debt  for  the  balance :  hut  it  was  necessary 
to  settle  the  account  before  the  action  of 
debt  could  be  brought.  The  title  to  the 
balance  was  vested  in  the  trustees;  and  the 
court  of  chancerj  was  the  proper  tribunal 
ta  settle  the  accounts,  and  ascertain  the 
balance.  The  form  of  the  remedy  was  im- 
material :  the  right  was  given  to  the 
trnstesa,  and  tbej  resorted  to  the  most  con- 
venient and  proper  remedy,  a  bill  in  chan- 
cery, to  have  the  accounts  adjusted. 

IT.  The  counsel  for  the  appellants  main- 
tained, that  this  was  a  stale  transaction 
and  equity  ought  not  to  entertain  the  bill. 
If  the  statute  intended,  that  the  trustees 
might  resort  to  equitj  to  have  an  account 
settled,  it  sureljneverintended toauthorize 
a  bill  for  the  settlement  of  such  an  account ; 
ill,  which,  on  its  general  principles, 
eqnitj  could  not  entertain.  The  lottery 
was  drawn  in  1805 ;  the  money  actually  re- 
ceived from  it,  must  have  been  disbursed  as 
early  as  1808  or  1809,  when  the  roads  across 
the  south  and  the  north  mountains  were 
completed;  something,  it  seemed,  remained 
due,  not  from  the  treasurer,  but  from  agents 
for  selling  the  lottery  tickets;  William  Ca- 
ruthers died  in  1817,  and  this  bill  was  filed 
thirteen  years  afterwards,  when  no  person 
was  living  who  had  any  part  in  the  trans- 
actions, or  could  give  anj  explanation  of 
them.     To  authorize  such  an   account   were 

to  authorize  a  palpable  Injustice. 
617  *The  counsel  for  the  appellees  an- 
swered, that  it  was  plain  the  account 
had  never  been  settled ;  and  the  reason  was, 
that  Smith  and  Ljle  set  up  a  claim  to  the 
money  raised  by  the  lotterj.  The  commis- 
sioners, in  their  answer  to  that  bill,  said, 
that  the  accounts  remained  to  be  adjusted; 
that  was  in  1811.  The  suit  of  Smith  and 
Ljle  was  not  decided  until  after  the  death 
of  Caruthers  In  1817.    Caruthers  then  died 

thout  settling  the  accounts.    The  question 

.  whether,  at  the  time  the  act  of  assemblj 

sting  the  balance  in  the  trustees  was 
passed,  namely,  in  February  1827,  these 
accounts  were  so  stale,  that  a  court  of  equity 
ought  not  to  entertain  a  bill  for  the  settle- 
ment of  them?  The  legislature  did  not 
think  so;  for  it  required  the  debtor  to  set- 
tle the  accounts.  Nor  is  a  lapse  of  ten  or 
thirteen  years  enough  to  bar  the  settlement 
asked  bj  the  trustees. 

in.  The  remaining  questions  discussed 
at  the  bar,  arose  upon  the  exceptions  to  the 
commissioner's  report ;  but  these  turned 
upon  matters  of  fact. 

ALLEN,  J.  It  was  objected,  in  the  first 
place,  that  the  act  of  assembly  of  1827  did 
not  authorize  a  proceeding  in  chancerj; 
and  that  if,  under  a  liberal  construction  of 
the  act,  such  a  proceeding  could  have  beeti 
maintained,  the  act  authorized  a  proceeding 
against  the  treasurer  or  his  representatives, 
and  as  it  appears,  that   John   and  not   Wil- 
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Ham  Carnthers  wae  the  tr«unrer,  theplain- 
tiEFs  had  no  anthoiily  to  proceed  against 
the  representatiTCB  of  William.  In  the 
view  this  court  takes  of  the  case,  it  is  un- 
neceasarj  to  decide  these  qaestioni.  Gram 
that  the  tmatees  of  Lexing'ton  bad  a  rigrht 
to  proceed  bj  bill  in  equity,  and  that  Wil 
Uam  Caruthers,  thong'h  not  regtilarly  ap- 
pointed treasurer  of  the  lottery,  acted  as 
treasurer,  have  the  truBteea  made  out  such 
a  case  as  entitles  them  to  relief  in  equity? 
It  seemB  to  me,  that,  after  the  great  lapse 
of  time  which  has  occurred,  the  death 
of  all  the  parties   irho  *conId    throw 
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light   on    tlie    transactions,    and  the 
'ibility,    with    the    scanty    materials 
settle  the   account  correctly, 
the  conrt  below,  upon  the  coming  in  of  the 
commissioner's  report,  ought  to    have    di: 
misaed  the  bill.     The  lottery  was  drawn  i 
1805.     The    roads,    to    the    construction   of 
which  the    money    was    applied,    appear 
have  been  completed  in  1808  or  1809.     From 
that   period   till  1817,  when  Caruthers  died, 
the    commissioners    of   the   lottery  seem  ' 
have  concerned  themselves   no  further  wi 
the  matter,  except  to  file  an  answer  in  ISIl 
to  a  bill  of  Smith  and  Lyie. 
last  meeting  of  the  commissioners  of  which 
we  have  any  evidence,  took  place ;  and  thee 
a  committee   was    appointed    to    settle  Ca' 
rnthers'a    accounts   with    the  lottery.     And 
twenty-two  years   afterwards,  and  thirteen 
years  after  the  death  of  Caruthers,  this  suit 
is  brought. 

In  Pickering  v.  Ld.  Stamford,  2  Ves.  Jr. 
583,  the  master  of  the  rolls  said,  "that  par- 
ties shall  not,  by  neglecting  to  bring  for- 
ward their  demands,    put  others  ' 
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subjecting  them  to 
superable  difficulties.  Against  such  a  bill 
undoubtedly  the  court  ought  to  set  its 
face."— "If,  from  the  plaintiffs  lying  by, 
it  is  impossible  for  the  defendants  to  render 
the  accounts  he  calls  for,  or  it  will  subject 
them  to  great  inconvenience,  the  plaintifF 
must  suffer,  or  the  court  will  oppose,  whi  ' 
I  think  the  best  ground,  public  coi 
venience."  The  Engtlsb  cases  refusing 
relief  after  a  great  lapse  of  time,  werf  ~~ 
viewed  and  approved  by  this  coun 
the  case  of  Carr's  adm'r  v.  Chapm: 
legatees,  5  Leigh  164,  178,  where  it  is  b 
that  "the  principles  deduced  from  the 
English  cases  are  fully  supported,  if 
advanced  a  step,  bj  the  spirit  of  our  i 
decisions  and  of  our  legislation  also."  The 
same  principles  are  affirmed  in  Hayes  v. 
Goode,  7  Leigh  452.  And  in  Atkinson  v. 
Kobinson,  9  Leigh  393,  396,  the  court  held, 
"that  even  if  it  were  clearly  proved,  that 
the  decede.nt  Beverley  Robinson  had,  in  the 

last  hours  of  his  life,  acknowledged 
fil9      that    the  'debt    to    a>t:art,   which  the 

complainant  claimed,  had  not  been 
fully  discharged,  yet  the  amount  remaining 
due  was  uncertain,  and  could  only  t>e  ascer- 
tainei  by  a  settlement  of  accounts  in  refer- 
ence to  transactions  more  than  twenty-seven 
years  old  at  the  commencement  of  this  suit, 
and  now  of  more  than  thirty-seven  years 
standing.  Such  an  account  ought  not  to 
be  decreed;  for  every  claimant  who  asks 
relief  of  a  court  of  equity  ought  to  exhibit 
his  claim  within  a  reasonable  time,  so 
that,  in  giving  him  a  decree,  the  court  may 


not  do  injustice  to  the  defendant."  No 
particular  period  is  fixed  by  the  cases  as 
limiting  the  demand  for  an  account.  If, 
from  the  delay  which  has  taken  place,  it  is 
manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  to  which  the 
court  can  arrive  must  be,  at  beat,  but  con- 
jectural, and  that  the  original  transactions 
have  become  so  obscnn^  by  time  and  the 
loss  of  evidence  and  the  death  of  parties, 
as  to  render  it  difficult  to  do  justice,  the 
court  will  not  relieve.  It  is  the  duty  of  the 
plaintiff  in  equity,  as  well  as  at  law,  to  es- 
tablish his  title  to  the  relief  sought  for, 
by  satisfactory  proof;  it  will  not  answer  to 
shew  a  probable  title  to  something.  He 
must  satisfy  the  court,  that  it  can  extend 
relief  without  the  hazard  of  doing  injus- 
tice to  the  defendant- 

To  apply  these  principles  to  the  present 
case:  William  Carnthers  was  the  secretary, 
not  the  treasurer,  of  the  lottery.  As  secre- 
tary, it  was  his  duty  to  keep  the  accounts 
with  the  agents  to  whom  tickets  were  en- 
trusted for  sale.  That  account  seems  to 
have  been  kept  by  taim,  and  furnishes  the 
bsEis  of  the  account  reported  by  the  com- 
missioner. But  this  account  does  not  prove, 
that  he  acted  as  treasurer  in  fact:  it  was 
kept  by  him  as  secretary,  in  discharge  of 
his  duties  as  secretary.  The  evidence 
shews  that  be  was  the  active  and  eEGcient 
manager  of  the  business,  and,  taken  alto- 
gether, raises  a  strong  presumption,  that 
most    of    the    receipts    and    disbursements 

passed  through  bis  hands.  Still,  no 
620      account  *kept    by    him    as  treasurer, 

or  by  any  other  person,  Is  produced, 
though  in  all  probability  such  an  account 
was  kept,  by  some  person,  somewhere. 
The  evidence  docs  not  shew,  that  he  re- 
ceived all  the  proceeds  arising  from  the 
sale  of  the  tickets,  or  made  all  the  disburse- 
ments. There  was  a  treasurer,  who-  may 
have  transacted  part  of  the  business.  Yet 
the  first  step  in  the  account,  is  to  charge 
him,  as  treasurer  in  fact,  with  the  price  of 
all  the  tickets  disposed  of.  The  evidence 
shews  a  great  anxiety,  on  the  part  of  the 
managers,  and  of  the  community,  for  the 
completion  of  the  roads.  A  private  sub- 
scription was  raised  in  aid  of  the  lottery 
fund :  can  we  suppose,  that  this  would  have 
been  done,  if  a  large  fund  remained  In  the 
hands  of  Caruthers?  In  1808,  the  legisla- 
ture contributed  1000  dollars,  reciting  in 
the  act,  that  the  funds  raised  by  the  lottery 
were  insufficient.  These  circumstances, 
taken  in  connexion  with  the  silence  of  all 
parties  afterwards,  render  it  extremely  Im- 
probable, that  such  a  fund  could  have  been 
lying  in  the  hands  of  -the  secretary  unap- 
propriated. 

It  was  contended,  that  the  lottery  fund 
was  arrested  in  the  bands  of  Caruthers,  by 
the  suit  of  Smith  and  Lyle,  and  that  this 
explains  why  the  accounts  were  not  settled, 
and  the  balance  was  not  exacted.  The 
record  of  that  suit  is  not  exhibited  in  this. 
To  sustain  their  proposition,  the  plaintiffs 
are  themselves  obliged  to  rely  on  the  an- 
swer of  the  commissioners  In  that  suit; 
and  that  answer,  when  looked  to,  repels  the 
idea  that  there  could  have  been  any  bal- 
ance. The  commissioners  set  out  the  diffi- 
culties  they    had    to   encounter,   and  tbelr 
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inabititj  to  illapoae  of  half  of  the  lottery 
tickets:  thej  aver,  that  they  realised  not 
more  than  2000  dollars,  and  that  the  money 
(together  with  the  private  subacriptions 
and  the  donation  of  1000  dollara  from  the 
legialature)  naa  appropriated  to  the  road. 
And  they,  throughout,  reaiat  the  claim  of 
those  plaintifFs.  as  an  attempt  to  fix  a 
peraonai  liability  mi    them  for  a  mia- 

621  application    of  the  fund,  "that  is,  of 
the    whole  fund.     They   say,  indeed, 

that  the  outstanding  claims  on  agents  had 
not  then  been  fully  settled  up:  were  they 
ever  fully  aettled  up,  and  by  whom?  by  the 
secretary,  or  by  the  treasurer?  All  this  is 
left;  by  the  evidence  in  this  cause, '  abso- 
lutely uncertain. 

The  principal  ground  on  which  the  plain- 
tifFs rely,  is  the  account  between  The  Lot- 
tery and  Isaac  Caruthers  A  Co.  eihibited 
with  the  defendanta'  answer.  [Here,  the 
judge  entered  into  an  examination  of  that 
document,  and  shewed  that  it  furniahed  no 
evidence  of  William  Caruthera's  indebted- 
ness to  the  lottery ;  and  then  into  an 
examination  of  the  exceptions  to  the  com- 
missioner's report,  and  detected  many  errors 

These  conaiderations  ahew  the  great  in- 
justice likely  to  be  inflicted,  by  an  attempt 
to  go  into  an  account  of  such  stale  traosac- 
tioHB,  after  the  death  of  all  the  parties  who 
could  give  aatlafactory  explanatinna.  The 
act  of  1827,  authorizing  the  suit,  does  not 
obviate  the  objections  to  an  account  of  such 
transactions.  That  act  was  passed  under 
an  impression,  that  an  ascertained  balance 
remained  in  ttie  hands  of  the  treasurer,  be- 
cause there  was  no  person  authorised  to 
demand  it.  The  balance  was  vested  in  the 
trustees  of  Lexington,  and  they  were  au- 
thorized to  liring  an  action  of  debt  for  it; 
which  plainly  shews,  that  the  legislature, 
if  it  intended  a  proceeding  by  bill  in  chan- 
cery at  all,  did  not  mean  to  sanction  a  bill  for 
the  aettlenient  of  stale  accounts.  Whatever 
may  have  been  the  motives  of  the  legisla- 
ture, there  is  nothing  in  its  act  to  impair 
the  rights  of  the  parties.  There  is  nothing 
in  the  actual  case,  to  relieve  the  plaintifFs 
from  the  necessity  of  establishing  their 
claim  by  satisfactory  evidence.  This  they 
have  failed  to  do:  on  the  contrary,  the 
case,  as  it  now  stands,  leaves  the  impres- 
sion, that  the  pr>ceeds  of  the  lottery  have 
long  since  been  appropriated;  and  it  is 
evident,  that,  at  this  period,  with  the 
materials  that  have  been  collected,  no 

622  'account  lilcely  lo  do  justice   between 
the  parties  can  be  taicen. 

I  am  of  opinion,  that  the  decree  should 
be  reversed,  and  the  bill  dismissed. 

The  other  judges  concurred.  Decree  re- 
versed, and  bill  dismiaaed. 


ADBUat.  1S41.  LewlBburS- 

(Absent  Tdck«r.  P..  andCABSLi.  J.> 

Title    BoBd— CoadHlsD    to    CfMVcy    OomI  TItli-Plea 

"CoHlltlaiu Pcrlarmeir'>-Ca«e  at  Bar.— nUe  bond 

executed  by  S.  to  W.  with  candltloD.  tbatS,  sbould 
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convey  Eood  title  to  W..  not  to  blm  and  bU  aa- 
slffui.  In  900  acres  of  laud :  tbls  bond  la  asslsaed 
by  W.  to  M.  and  by  U.  to  B.  and  while  the  txHid  Is 
held  by  M.  tbe  first  aasUnee.  S.  and  his  wife  make 
a  couveyaece  of  Ibe  title  to  M.  who  refnaes  to 
accept  tbe  same:  iu  action  by  W.'  for  beueSt  of  B. 
the  laat  anslBnee.  and  upon  pleas  of  conditions 
liertormad,  and  of  conveyance  to  M.— Held,  that 
[be  condition  of  tbe  l>oad  requires  tbat  the  title 
shall  be  made  to  W.  and.  It  there  wa*  proof  of  a 
conveyance  of  title  to  H.  that  woald  DOt  sustain 
thepleaof  conditions  performed,  and  the  second 
plea  of  a  conveyance  to  M.  Is  Doasbt. 

This  was  an  action  of  debt  brough't  by 
Wallace,  for  the  t>enefit  of  Bradley,  against 
Shaffer,  in  the  circuit  superior  court  of 
Waahington,  for  400  dollars,  the  penalty 
of  a  bond  conditioned  for  the  conveyance 
of  title  to  a  parcel  of  200  acrea  of  land. 

The  declaration  set  out  and  made  profert 

of  the  bond,  and  set  ont  the  condition,  that 

Shaffer  should  make  or  cause  to  be  made  to 

Wallace,  a  good  and   complete  title  to  a  200 

acre  tract  of  land,    lying    In    Morgan 

623  county,     •Tennessee,     on    the     Clear 
'  Fork  of  Cumberland,    being  the  same 

200  acre  tract  purchased  of  Lawrence  Scott ; 
and  assigned  the  breach  of  the  condition, 
that  Shaffer  had  not  made  or  caused  to  be 
made,  to  Wallace,  or  any  other  person  hav- 
ing a  right  to  demand  the  same  under  the 
obligation  a  good  and  lawful  title  to  the 
said  parcel  of  land. 

Shaffer  took  oyer  of  the  bond  and  of  the 
condition ;  and  the  condition  was,  that 
Shafier  sbould  make  or  cause  to  be  made  to 
Wallace  a  kooA  and  lawful  title  tO  a  200 
acre  tract  of  land  lying  and  being  in  the 
county  of  Morgan  on  the  Clear  Fork  of 
Cumberland,  bejag  the  same  200  acre  tract 
purchased  from  Lawrence  Scott.  And  it 
appeared  by  endorsements  on  the  bond, 
that  it  had  been  assigned  by  Wallace  to 
Tacob  Miller,  and  by  Miller  to  Abraham 
Bradley,  for  whose  benefit  the  suit  was 
brought.  And  then  he  pleaded,  1.  Condi- 
tions performed  ;  and  2.  That  after  the  bond 
had  been  assigned  to  Miller,  and  before  it 
was  assigned  by  Miller  to  Bradley,  the  de-  * 
fendant  and  his  wife  executed  a  deed  con- 
veying the  land  to  Miller,  and  acknowledged 
the  same  before  two  justices  of  the  peace  of 
the  county  of  Washington,  Virginia,  and 
tendered  the  deed  so  executed  and  acknowl- 
edged to  Miller,  who  was  then  and  there 
the  proper  person  to  receive  it,  he  then 
holding  the  bond,  and  that  Miller  refused 
to  receive  the  deed;  and  tbe  plea  averred, 
that  the  land  conveyed  by  the  deed  was  the 
same  land  mentioned  in  the  condition  of 
the  bond.  General  Veplications  were  put  in 
to  the  pleas,  and  issues  were  made  up. 

At  the  trial  of  the  issues,  Shaffer  offered 
in  evidence  to  support  his  first  plea,  a  deed 
with  the  certificates  annexed  of  the  acknowl- 
edgment thereof,  to  the  introduction  of 
which  the  plaintiff  objected,  and  the  court 
refused  to  admit  it,  on  the  ground  that  the 
defendant  was  bound  to  shen  that  the  deed, 
with  the  certificates  thereto  annexed,  was 
Buflicient  to  convey  the  land,  accord- 

624  ing  *to    the  laws    of  Tennessee,   and 
as    thoae   laws    were    not    laid  before 

the  court.  It  could  not  judicially  know  that 
the  deed  was  sufHcient  The  defendant  ex- 
cepted.   The  jury  having,  upon  all  the  evi- 
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dence.  found  a  verdict  for  the  defendant, 
the  plaintiff  moved  the  court  for  a  new  trial, 
which  motion  the  court  overruled;  and  the 
plaintiff  filed  a  bill  ot  exception!,  stating 
the  facta  proved  at  the  trial— That  the 
plaintiff,  having'  given  in  evidence  the  title 
bond,  which  waa  assigned  bj  Wallace  to 
Miller,  and  bj  Miller  to  Bradley,  further 
proved  on  his  part,  that  neither  Lawrence 
Scott  nor  the  defendant  owned,  or  ever  had 
owned,  any  land  in  Morgan  county,  Ten- 
nessee, on  the  Clear  Fork  of  Cumberland  ; 
that  tile  tract  of  land  described  in  a  grant 
from 'the  state  of  •Tenneasee  to  the  de- 
fendant, and  in  the  deed  offered  by  the  de- 
fendant in  support  of  hia  pleas,  (the  same 
mentioned  in  tbe  first  bUl  of  exceptions. ) 
was  situated  at  the  forks  of  Cook's  and 
Crabtree's  creeks,  streams  flowing  into 
Emery's  river,  a  branch  of  Clinch's  river; 
and  that  the  consideration  paid  by  Wal- 
lace, on  hta  contract  with  the  defendant, 
was  200  dollars,  part  of  the  price  of  a  slave. 
And  the  defendant,  on  his  part,  introduced 
a  grant  from  the  state  of  Tenneasee  to  him, 
in  pursuance  of  an  entry  made  in  the  entry- 
taker's  office  in  Morgan  county  by  Charles 
Atkins,  of  200  acres,  lying  in  the  said 
county,  on  the  waters  of  Clear  Creek,  de- 
scribing the  same  by  metes  and  bounds; 
and  lie  proved,  by  one  witness,  that  the 
land  granted  to  him  was  equal  or  superior 
in  quality  to  lands  on  the  waters  of  the 
Clear  Fork  of  Cumberland,  and  that  it  lay 
within  about  four  miles  of  the  waters  of 
that  stream:  and  be  then  proved,  in  miti- 
gation of'  damages,  that  he  and  his  wife 
acknowledged  the  deed  mentioned  in  the 
first  bill  of  exceptions,  and  excluded,  before 
two  justices  of  the  peace  of  Washington, 
Virginia,  conveying  the  land  granted  to 
him  to  Miller,  and  that  Miller,  who 
625  then  held  the  title  'bond,  was  satis- 
fied with  and  agreed  to  accept  the 
deed,  and  to  surrender  the  title  bond,  say- 
ing he  had  before  doubted  Shaffer's  ability 
to  make  tiim  a  good  title,  but  he  now  per- 
ceived he  could  do  so:  that  the  deed,  how- 
•  ever,  was  not  delivered  to  Miller,  but  waa 
left  with  one  of  the  jnaticea  before  whom 
it  was  acknowledged,  and  waa  never  applied 
for  by  Miller,  who  refused  to  accept  it,  or 
to  surrender  the  title  bond,  and  soon  after 
assigned  the  bopd  to  Bradley .'  that  the 
land  covered  by  the  grant  to  Shaffer,  and 
which  was  described  and  intended  to  l>e 
conveyed  by  the  deed  of  Shaffer  and  wife 
to  Miller,  was  the  same  land  which  was 
sold  by  Lawrence  Scott  to  Shaffer,  and 
which  was  included  in  Shaffer's  grant;  and 
that  the  consideration  of  Bradley's  purchase 
of  the  title  bond  from  Miller,  was  1060  acres 
of  hilly  land  of  little  value,  being  not  worth 
more  than  six  and  a  quarter  cents  per  acre. 
It  was  then  proved  by^even  witnesses  for 
the  plaintiff,  that  the  land  described  in  the 
defendant's  grant  was  not  nearer  than  eight 
or  ten  miles  to  the  Clear  Fork  of  Cumber- 
land, and  that  it  was  inferior  in  value  to 
lands  on  that  stream,  the  whole  tract  not 
being  worth  more  than  50  dollars.  Where- 
upon, the  court  said,  that  the  grant  issued 
by  the  state  of  Tennessee  to  Shaffer,  as- 
signee of  Atkins,  for  200  acres  of  land,  de- 
scribed the  tract  as  lying  on  the  waters  of 
Clear  Creek,  which,  in  the   absence  of  all 


testimony  on  the  subject,  the  court  took  to 
be  the  same  as  the  Clear  Fork  of  Cumber- 
land river;  that  the  waters  of  that  creek 
probably  interlocked  with  those  of  Cook's 
and  Crabtree's  creeks,  on  which  many  of 
the  witnesses  said  the  land  lay ;  but,  bow- 
ever  that  might  be,  there  waa  no  allegation 
or  proof  that  any  of  the  parties  had  ever 
seen  the  land  sold,  or  the  county  in  which 
it  lay :  that,  from  a  knowledge  of  the  coun- 
try, lands  on  the  Clear  Fork  of  Cnmberlatid 
were  more  desirable,  or  more  valuable,  than 
lands  on  Cook's  and  Crabtree's  creeks, 
626  and  the  'purchase  was  made  in  refer- 
ence to  the  locality  of  the  lands  on 
the  first  mentioned  of  the  streams;  yet  it 
waft  manifest  to  the  court,  fliat  it  was  a 
mistake  in  the  description,  that  the  land 
lay  on  the  Clear  Fork  of  Cumlieriand ;  that 
if  the  truth  had  been  known,  it  would  not 
have  affected  the  contract,  which  waa  a 
loose  one,  mainly  dependant,  for  its  de- 
scription, on  the  fact  that  the  land  sold  was 
the  200  acres  purchased  of  Lawrence  Scott ; 
that  it  was  manifest  from  the  teatimony, 
that  the  land  attempted  to  be  conveyed  by 
Shaffer's  deed  to  Miller,  was  the  only  land 
ever  purchased  of  Scott,  and  was  the  land 
aold  to  Wallace,  and  whether  it  lay  on  the 
Clear  Fork  or  not,  did  not,  under  the  cir- 
cumstances, seem  to  be  material,  since  it 
was  evident,  that  neither  Wallace  nor  his 
assignee  was  influenced  in  his  purchase  by 
the  locality  of  the  land,  and  it  appeared 
doubtful  which  was  the  most  valnable,  land 
lying  on  the  Clear  Fork,  or  land  on  Cook'a 
and  Crabtree's  creeks:  that  the  goodness  of 
the  title  was  the  main  object  in  the  pur- 
chase. That  it  appeared,  that  Miller,  while 
the  contract  was  his,  accepted  the  deed  ex- 
ecuted to  him  by  Shaffer  and  wife  ;  and  if 
that  had  appeared  when  the  court  decided 
against  the  admission   of  the  deed  in 


ceptance ;  but  the  deed  was  offered  and 
rejected  before  any  proof  of  Miller's  ac- 
ceptance of  it  was  given.  Upon  the  whole 
case,  the  court,  thinking  that  substantial 
justice  had  been  done  by  the  verdict,  re- 
fused to  set  it  aside,  and  overruled  the 
plaintiff's  motion  for  a  new  trial. 

The  court  then  gave  judgment  for  the 
defendant  according  to  the  verdict ;  to 
which  this  court  allowed  the  plaintiff  a  su- 
persedeas. 


627  *PBR  CURIAM.  The  circuit  supe- 
rior court  erred  In  overmling  the 
plaintiff's  motion  for  a  new  trial.  The  ver- 
dict of  the  jury  was  not  sustained  by  the 
evidence,  the  plea  of  conditions  performed 
being  altogether  unsupported.  No  evidence 
appears  to  have  been  introduced  even  tend* 
ing  to  prove  the  making  of  a  deed  to  Wal- 
lace, to  whom,  by  the  condition  of  the  title 
bond,  it  was  to  have  been  made.  The  im- 
perfect proof  of  the  execution  of  a  deed  to 
Miller,  was  not  evidence  under  the  plea  of 
conditions  performed ;  nor  would  the  deed 
have  been  evidence  under  that  plea,  if  the 
proof  had  been  complete.  As  to  the  second 
plea  of  the  defendant,  it  was  manifestly 
bad,  sine--:  Miller,  though  the  owner  of  the 
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title  bond,  was  not  the  peraon  to  whom  the 
title  was  to  have  been  conveyed;  and, 
therefore,  he  had  a  rig'ht  to  refuse  to  accept 
it,  as  he  is  alleged  in  the  plea  to  have  doae. 
Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

Craigen's  Ex'x  v.  Lobb. 

AaruBt.  I84t.  Lewlsbare. 

(AbncDt  TvcKiB.  P..  and  Cabii.u  J,) 

Clark'i  Feu— RIsht  (a  Set  Off*— CSMatBv.— TbOQirb 

□o  action  llta  for  clerks'  fees,  till  tbey  sball  be 
put  Into  an  oncer's  handH  for  collecUoD,  and  be 
baB  retnmed  tba.1  ibev  cannot  be  levied  by  diB- 
Ueas.  yet  tbe  clerk  may  set  tbem  off  aeainHt  an 

Swiu-Ualtatlin  of  ClalM  (nr-And  If   tbe  clerk's 

fees  were  aever  unt  Into  an  ofUcer'a  bands  for 

collection,  there  was  not.  till  tbe  sUtute  of  leae, 

any  lltnltatloo  to  tbe  clerk's  claim  for  tbem. 

Debt,   in   the  circuit  superior    court   of 

Hardy,     by    Craigen's'  executrix    against 

Lobb,    on    a    bond    for    100     dollars. 

628      "The  defendant  pleaded,  1.  Payment, 

on  which  issue   was   joined;  2.  setoff 

of  sums  due  from  the  plaintiff's   testator  to 

him  for  work  and  labour  and  money  had  and 

received  to  defendant's    use:    replication, 

that  the  debts  set  off  did  not  accrue  within 

five  years   next  before    the  action  brought: 

rejoinder,  that  they  did   accrue  within  the 

five  years.:  and  issue  made  up. 

At  the  trial  the  defendant,  to  support  his 
plea  of  setoff,  shewed  an  account  of  moneys 
due  to  him  by  the  plaintiff's  testator  for 
money  had  and  received  to  his  use,  and  for 
clerk's  fees  due  him  by  the  testator,  all 
subsequent  to  the  date  of  the  bond  declared 
on  ;  whereupon  the  plaintiff  objected  to  the 
admission  of  proof  of  tbe  clerk's  fees,  on 
the  ground  that  the  fee  bills  or  tickets  had 
never  been  placed  in  the  hands  of  the 
sheriff  or  other  officer  for  collection,  and  it 
had  never  been  returned  by  any  such  officer 
that  the  person  owing  such  fees  had  not 
sufficient  within  his  bailiwick  whereon  to 
make  distress;  it  appearing,  that  the  fee 
books  had  not  been  lost  or  any  way  de- 
stroyed. Bat  tbe  court  overruled  the  objec- 
tion, and  admitted  proof  of  the  clerk's  fees. 
The  defendant  excepted. 

The  plaintiff  then  moved  the  court  to 
instruct  the  jury,  that  if  they  should  And 
that  the  mdneys,  in  the  account  of  setoffs 
mentioned,  had  accrued  and  fallen  due  and 
payable  more  than  five  years  before  this 
action  was  brought,  then  the  statute  of 
limitations  was  a  bar  to  the  setoffs;  which 


•Clark'*  Fhs—AcUob  tor.— It  was  held  In  Jobnsou  v. 
UacCoy.  »  W.  Va.  SK.  S  B.  E.  Rep.  BW,  cltlns  and  dis- 
UnBnIsblDK  the  prioclpil  case,  that  a  clerk  of  a 
circalt  court  may  maintain  an  actloti  for  hln  fees 
wlthODi  ilrai  havlnK  pLacrd  ibem  In  an  oBlcer's 
bandu  and  bad  them  retarned,  "No  property 
found."  Tbeconnsald:  "Tbat  decision,"  meanlaK 
the  decision  In  tbe  principal  case,  '"was  based  on  a 
statnte  Id  tbe  Code  of  181S.  expressly  providing  tbat 
no  action  shall  be  bad  or  maintained  for  clerk's 
fees  nnless  the  sberifl  should  retnrn  tbat  tbe  )>er- 
son  owlnE  such  fees  bad  not  salHcleut  property 
wltbln  his  bailiwick.  Tbat  sutnte  has  Ions  since 
been  repealed.  No  provision  problbltlns  action 
for  clerk's  tees  until  a  retnm  by  an  oIDcer  Is  now 
tnourstatDtelaw."   See  Va.  Code  IB87.  cb.  lTS.inta 


instruction  the  court  refused  to  give,  and 
instructed  the  jury,  that  if  tbey  should 
lind  that  the  moneys  in  the  account  had 
accrued  and  fallen  due  and  payable  more 
than  .  five  years  before  the  action  brought, 
they  ought  not  to  allow  so  much  of  the 
account  as  was  for  other  sums  than  clerk's 
fees,  hut'that  as  to  the  clerk's  fees  the  stat- 
ute of  limitations  was  not  a  bar  to  the  setoff 
thereof.  The  defendant  again  excepted. 
Verdict  for  the  plaintiff  for  seven  dollars 
with  interest  Ac.  and  that  the  residue 

629  of  the    debt    had  been  discharged  *by 
setoff.     Judgment    for    the    plaintiff 

accordingly.  To  which  judgment,  this 
court,  on  the  petition  of  the  ^aintiS,  al- 
lowed a  supersedeas. 

Samuels,  for  the  plaintiff  in  error.  1.  The 
conrt  ought  not  to  have  admitted  proof  of 
the  clerk's  fees  relied  on  as  a  setoff.  The 
statute  1  Rev.  Code,  ch.  85,  i  23,  p.  320, 
expressly  provides,  that  "no  action  shall 
be  had  or  maintained  for  clerk's  or  survey- 
or's fees,  unless  tbe  sheriff  or  sergeant  shall 
return,  tbat  the  person  owing  or  charge- 
able with  such  fees  had  not  sufficient  within 
his  bailiwick,  except  where  the  clerk  or 
other  officer  as  aforesaid  shall  have  lost  bis 
fee  book  by  fire  or  other  misfortune,  so 
that  he  be  hindered  from  putting  his  fees 
intotfae  sheriff's  hands  to  collect ;  and  in  that 
case,  any  suit  may  be  had  and  maintained 
for  the  recovery  thereof."  If  the  fees  could 
not  be  recovered  by  action,  they  cannot  be 
setoff.  2.  At  all  events,  the  court  ought  to 
have  instructed  the  jury,  that  the  statute 
of  limitations  t>egan  to  run  against  the 
clerk's  fees,  from  the  time  they  became  due, 
instead  of  instructing  them,  that  the  stat- 
ute was  not  a  bar  at  all  to  such  a  claim. 

Peyton,  for  defendant.  1.  The  purpose 
of  the  statute  was  to  protect  those  who 
owed  clerk^B  or  surveyor's  fees  from  being 
harrassed  by  actions,  when  the  fees  might 
tK  collected  by  the  sheriff  by  distress,  and 
from  costs  which  might  be  equal  to  the 
fees;  and  it  never  was  Intended  to  prevent 
the  clerk  from  using  his  fees  as  a  setoff  or 
discount  against  his  own  debt  to  the  party 
who  owed  them.  This  case  is  not  within 
the  letter  or  the  spirit  of  the  statute.  But 
these  clerk's  fees  were,  in  truth,  admissible 
upon  the  plea  of  payment.  They  all 
accrued  after  the  date  of  the  bond  on  which 
the  action  is  founded,  and  should  be  viewed 
as  a  discount,  not  as  a  setoff.  The  statute 
of  setoff  refers  only  to  unconnected  debts; 
for  at  common  law,  wbere  the  nature  of 
the     dealings  necessarily  constitutes 

630  an  account  consisting  of  'payments, 
debits  and  credits,  the  balance  only  is 

considered  as  the  debt  which  the  plaintiff  is 
entitled  to  recover,  and  therefore  it  is  not 
necessary  in  such  cases  either  to  plead  or 
give  notice  of  setoff.  Green  -  v.  Farmer,  4 
Burr.  2221 ;  Dale  v.  SoUet.  Id.  2133 ;  Roper 
V.  Bumford,  3  Taunt.  76;  Ord  v.  Ruspini, 
2Bsp.  Rep.  569.  Then.  2.  as  to  the  statute 
of  limitations,  it  surely  waa  not  a  bar  to 
the  discount  or  offset  of  the  clerk's  fees. 
They  accrued  after  the  bond  sued  on  was 
executed.  The  statute  prohibited  any  action 
for  them  till  they  should  be  put  into  the 
sheriff's  hands  and  he  should  retnm  that 
they  could  not  be  levied  by  distress;  which 
.  has  not  even  yet  t>een  done,  so  tbat  no  action 
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had  accrued  at  the  time  this  action 
brought ;  but  that  does  not  prevent  the  setoff 
of  them  ag-alnst  the  vl'intifl'a  deraaod, 
A.LLBN,  J.  It  Ih  insisted  for  the  plai 
In  error,  that  a  setoff  is  a  cross  action ;  and 
that  as,  by  the  statute,  no  action  could  be 
maintained  to  recover  the  amount  of  the 
clerk's  fee  bills  till  the  eherifF  bad  returned 
that  thejr  could  not  be  levied  by  distrei  . 
these  fee  bills  could  not  be  used  by  way  of 
setoff.  The  fees  were  due  to  the  officer 
from  the  time  of  the  service  rendered:  the 
debt  bisted,  and  though  the  statute,  for 
the  benefit  of  the  debtof,  and  to  prevent 
him  from  being-  subjected  to  additional 
coats,  prohibits  a  suit  until  an  effort  has 
been  made  to  collect  it  by  distress,  this 
only  regarded  the  remedy.  The  English 
statute  permitted  mutual  debts  to  be  aetofF; 
OUTS  authorizes  the  defendant  to  make  all 
discount  he  can  against  the  debt :  and 
though  a  plea  of  setoff  is  in  the  nature  of  a 
cross  action,  still  the  debt  being  a  subsist' 
ing  one,  and  a  proper  discount,  it  ia  em- 
braced by  the  worAa  of  the  statute,  though 
another  law  affecting  the  remedy  may  have 
required  some  other  step  to  be  taken  before 
a'n  action  conld  be  maintained  for  it.  The 
point  has  been  settled  by  the  English 
conrts,    upon    a   statute     somewhat    anal- 

ogons.  The  statute  of  2  George  2, 
631      *ch.    23,    provided,  that  no  attorney 

or  solicitor  shall  commence  or  main- 
tain any  action  or  suit  for  the  re- 
covery of  any  fecB,  at  law  or  In  equity, 
until  the  e;ipiration  of  one  month  after  he 
shall  have  delivered  to  the  -fiarty  a  bill  of 
such  fees.  In  Martin  v.  Windser,  Dougl. 
198-9,  in  notis,  a  motion  was  made  by  the 
defendant,  an  attorney,  to  stay  proceed- 
ings till  one  month  after  the  deltvei^  of  his 
bill  should  expire,  that  he  might  be  enabled 
to  set  it  off:  and  the  court  held,  that  though 
an  attorney  cannot  bring  an  action  on  his 
bill,  till  it  has  been  delivered  one  month, 
that  circumstance  is  not  necessary  to  enable 
him  to  set  it  off.  In  Bulman  v.  fiirkett,  1 
Bsp.  Rep.  449,  the  question  was  deciled  in 
the  same  way.  In  each  case,  the  court  held 
that  the  claim  could  be  set  off,  though  at 
the  time  no  action  could  have  been  main- 
tained.  The  cases  are  in  point,  and  de- 
cisive as  to  this  objection. 

The  court  having  permitted  the  introdac- 
tlon  of  the  evidence,  the  plaintiff  moved  for 
an  instruction,  that  if  the  jury  believed 
the  account  had  accrued  and  fallen  due 
more  than  five  years  before  the  institution 
of  the  suit,  the  statute  of  limitations  was 
a  bar:  the  court  gave  the  instruction  so  far 
as  it  applied  to  items  In  the  account  other 
than  clerk's  fees,  but  as  to  them,  instructed 
the  jury,  that  the  statuteof  limitations  was 
not  a  bar.  It  was  argued  for  the  defend- 
ant, that  these  fee  bills  were  admissible 
evidence  under  the  plea  of  payment;  that 
accounts  arising  after  the  execution  of  the 
bond  should  be  viewed  as  discounts  appli- 
cable to  and  connected  with  the  bond,  and 
not  in  the  light  of  a  setoff.  I  do  not  think 
If  this  position  were  correct,  the  stat- 


ute of  limitationa  would  never  avail  against 
setoffa  accruing  after  the  date  of  the  bond. 
Yet  the  inconvenience  and  injustice  grow- 
ing out  of  the  attempt  to  set  off  old  and 
stale  claims,  after  the  loas  of  evidence   and 
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the  death  of  parties,  is  as  great  where  they 
are  used  by  way  of  aetoff  aa  where  they  are 
asserted,  in    an    independent    action.     The 
atatutes   of   setoff   appl7    to    nncon- 
632      nected     debts.      At    common     *Iaw, 
where    the   dealings     constituted     an 
account  of  receipts  and  payments,  the   bal- 
ance is  considered  the  debt,    and   therefore 
it  is  not  necessary  to  plea  or  give  notice  of 
setoff.     And    this  was  the   decision    of    the 
court  in  tiie  case  of  Dale  v.  Sollet,  cited   at 
the  bar.     The  defendant,    as  agent  of  the 
plaintiff,  deducted  ^£40.  out  of  a  snm  recov- 
Aed  by  him  tar  the  plaintiff,  for  hisUt>onr 
and    service    therein ;  and    the   court    held, 
that  this  was  not   in    the  nature  of  a   cross 
demand   or   mutual    debt ;    it    was  a  charge 
which  made  the  sum  of  money  received  for 
the    plaintiff's   use   so   much    the  less.     In 
this,  and  in   other  cases  of  a  similar  char- 
acter, the  transactions  were  connected ;  the 
claim   grew   out  of  the  dealings  of  the  par- 
ties, and  reduced   the   demand.     But  in  the 
present  case,  the   setoff  had  no  connection 
with  the  bond.     It  was  an  independent  debt 
due    the   defendant;    a   demand    which    he 
might  have  enforced  by  diatress  or  action  : 
and  he  was  not  bound  to   avail   himself  of 
t  by  way  of  setoff.     But  under  the  plea  of 
setoff,  he    had  a  right  to  set  it  up.     And  I 
do  not  think  the  court  erred  in  the  instruc- 
„  ren.     The  argument  proceeds   upon 
the  ground,  that  a    setoff  is  a  cross  action; 
that    it   cannot   avail  where  a  cross   action 
could    not   be    maintained,    and   if   a  crosa 
could  have  been  maintained  for  these 
f«a    bills,    to    such    an    action    the    statute 
Id  have  been  a  good  defent^e,  -and  there- 
fore must   be   a  good  defence  against  them 
when    used    as    aetoff s.      The     authorities 
cited  shew,  that  the  setoffs   may   be    relied 
if  an  existing  debt,  although  no  action 
law   could    be   maintained   at  the  time. 
And    the    only    enquiry    is,    when   did    the 
statute  begin  to  run  against  these  fee  bills? 
By  the  law,  as  it  formerly  stood,  no  period 
was  prescribed,  within  which  fee  bills  were 
to   be  placed  in  the   officer's  hands   for  col- 
lection.    The  inconvenience  resulting  from 
this    has    been    remedied    by  the  statute  of 
March  1839,  which   prohibits  the  collection 
by    diatress   or  suit   after  the  expiration  of 
five   years :  but  the  proviso   to  that  stat- 
ute    shews,     that     previous     to      itft 
"passage  there    was  no  limitation  to 
the    period    within    which   they  could 
tx  collected    by  diatresH,    for  it  allows   one 
year  to  put  into  the  hands  of  the  officer  all 
fees  due  at  the  passage  of  the  statute.     Until 
the  ciatms  were  plac^  in  the  officer's  hands 
and    returned,  no   cause   of  action   existed. 
The   statute   of   limitationa   relates    to  the 
e  the    cause   of  action    accrued :    and    it 
appearing  here,  that  the  clerk'a  pickets 
ever  been  returned,  the  defendant  could 
not  have  maintained  his  action  upon  them, 
tickets   are   returned,    the   cause   of 
action    accrues   and  the  statute  commences 
running,    but  not   until    then.     The   court 
therefore    was   correct   in   the    instruction 
that  the  statute  did    not  prevent    the 
allowance  of  the  fee   bills,  for  the  limita- 
tion   had    not   commenced    running   at  the 
of  the  trial. 

e    other   judges  concurred.     Judgment 
aCBrmed. 
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INDEX. 


It  No.  1 


See 


,e  Ac.  V.  Staley  &  ochera,  ««.  B 

2.  Priority  between  attachtneuu  In  chancery  and 
at  law.    See  Atlacbments  No.  3.  aod          S.  C        i<X 
a.  Wbal  decree  for  plalnOff  In  foreign  attachment 
Is  erroDeoDs.    See  Forelsn  attacbment  ISo.2.  and 
Brleos  v.  Plttman  ft  Co..  STB 

i.  In  a  suit  In  chancery  asalnatabseut  defendants. 
""         'y  proof  of  publication  of  ord( "~~  "' 


:s  l>efor 


jf  the 


printer  not  verified  by  oath;  bot  n_  — 

taken  for  want  of  prooi  of  publication,  aad  conrt 
declarlns  that  ulaintlS  bail  proceeded  recularly 
asralnst  the  ahaent  defendants,  gave  him  a  decree: 
Dimn  appeal  from  the  decree,  neither  party  can 
object.  In  the  appellate  court,  to  the  want  of  proof 
of  the  publication;  and  especially  the  plaintiff,  to 
whose  fault  the  irregularity ' *•'- 


Cunt 


of  his  ( 


r  &c.  \ 


II.  mil  foi 
i.  EoQlty  has  Jurisdiction 
pal  against    aui  ' 


jund. 


partnership.    See 


r  a  bill  by  the  prlQCI- 


Carutbers's  adm'ri 


Towoes  V.  Birch 


Hsed.    See  Lapse  of  tlmi 


rcbant.  of  mutual 
dealings  between  tb em  as  merchantit,  much  lesi  to 
accounts  rebdered  by  merchants  abroad  to  mer- 
chaatMat  home:  that  objections  to  such  accounts 
rendered,  which  will  prevent  them  from  belag 
deemed  stated  accounts,  muut  be  made  within  a 


DlHsentleble  At4/EK.  J. 
of  P.  employed  T.  and  ' 


aUa   with  com  ml  SI 


eaarded    as  a    mercbani 

V,  auctioneers  and  mer- 

to  sell  goods  at  auction 

years   after   the   sales 

they  charee  him  inter 
'1th  moneys  paid  to  and 
t  of  debLs  lost  by  failure 


iH  probahdl  of  nnrcharge 


!x  parte  and  recorded.    See 


Newi 


a.  113 


ACQCtESCENCE. 

lo,  4.  S.  S.  I^pse  of  time,  and 
CamtherH's  adm'rs  v.  trnstees'of  Lexiof  ton.  eio ' 
ACTION. 
Who  has  right  of  action  on  conltact  with  parent 
topay  money  to  child.    See  Contract  No.  ;.  g.  and 
Uoss  T.  Milne  &  ax.,  joi 

ADEMPTION. 
Of  legacy  and  devise  by  advancement  on  marriage. 
Testator,  by  his  will,   devises  2000  acres  ot  land, 
and  bequeaths  tweuLv-elafht    slaves,    and    snniirv 

his  granddaughter  Maria  and'£ 

them:  and  that  one  fifth  part  of  the, 
uum  of  his  estate  shall  be  equally  d 
the  >tame  persons;  and  by  codicil  p 


life,  ren 
to  the  u: 


lalnder 


1  If  a 

n  of  her  fat: 


indlfnon 


leloc 


;  after 


nlract.  gives  her  400  acrei 
!S  of  land.  Dine  slave.H  pa 
IQ   the  will,  and   lliOO 
)e  settled    on   her   for 
f  her   body,  but    lo  c 


-eel  of  the  01  slaves 


adeemed  or  aatisB 

adeemed  or  satisf 

Hansbrougb's 


ADMISSION. 

1.  Effect    of    permitting    bill    for    

alleged  mistake  In  couveyaace  to  be  taken  for  c 
fessed.    See  Mistake,  and 
PuUen  V.  MDllea  ft  wife. 
%  After  what  time  accoonl  current 
held  without  oblectlon  shall  be  deeme 
connt.    See  Acconnt  No.  4.  G,  t.  and 
Townes  v.  BIrchett. 

AD  QUOD  DAUNCM, 
See  Mills  No.  Land 


1.  What 
ave  by  pare 
Slaughtei 


awill.il 


Hilton  and  others.  s 

inccment  to  a  child,  made  subsequent 
.0  be  uken  as  a  satisfaction  of  a  legacy 

S.  C. 


legacy   and  devise  by  advance- 

.    See  Ademption,  and 

;i'ors  V.  Hooe  and  wife.  Sifl 


4.  Ademption  of 
Hansbrongb's 

ADVEKSABY  POSSESSION. 
What  suit  la  equity  for  recovery  of  slaves  la  barred 
by  statnte  of  limitations.    See  Fraud  No.  3.  and 
Owen  V.  Sbarp  ft  wife  ftc.,  ixt 

AGREEMENT. 
See  Contract 

APPELLATE  JURISDICTION. 
1,  Wben  want  of  alHdavlt  to  pleaof  non  est  factum 
Is  not  an  available  oblectlon  in  appellate  c«nrt. 
See  Non  est  factum  No.  I.  and      v^iv'v.  'V  IV 

Hicks  and  othem  v.  Ooode.  <  '  <W 


VR,  12  Leigh -64 


ViRGtMIA  RBPOKTS,  AHMOTATSD. 


S.  Whil  Interference   of  court  with   Jary  la  i 


8.  Wbat  detect'  In  proof  of  publication  aKalDL. 
absent  defendants  In  chancery  ivIU  not  avail  in 
appellate 


.    See  Absent  defeodanta  No.  4 


iiibHtantially  prcTaillnB. 


■r'aadm'r  V.  Tutt, 

lurl  In  a  mill  case. 
HillsNo.  3.  and 

,1  of    decree    acaln 


:   partnership   for 


riDBB  detluue  aiialDiilJ.  foroD 
e  ae-alnai  a,  for  three  kUtcb.  a 
action  iif  debt  agalQ-t  S.  and 
refer  all  matters  la  dlHerencc 


without    arbltr; 


two  acUonn  of  detinue    o 

Hlave^  demanded  in  his  dei 
slave''.  Increase  of  a.  U 
born  after  the  action  broi 
:  the  a   ■ 


iglit: 


the  award,  nor  iBe  recital  of  the  submission  a.i 
referring  the  two  actions  of  detinue  only,  nor  the 
failure  to  proceed  to  arbitration  of  the  action 
of  debt.  Is  a  good  Brciond  of  iiblectlon  to  the  award 
nader  the  terms  of  tbia  submission. 

II.  What  misrecltal  of  snbmliialon  does 


2.  Award  mlarecltes  the  date 
be  the  IBth  July,  instead  of  the 

Byar 


the  a 


0  (he  8 


III.  Finality  of  award, 
a.  B.  andT.  by  arbitration  bond,  dated  September 
14,  IMI.  submit  all  matters  In  dlBerence  between 
them  to  three  arbitrators  ;  the  arbitrators  make 
ao  award  on  the  ilHt  November  1R2I,  which  was  on 
that  Uay  signed  and  sealed  by  them,  and  read,  but 
not  delivered,  to  the  parlies;  and  B.  objectlnst  to 
the  award,  became  In teref 


red  I  ted 


1.  the. 

e  2ia6  Noven 


the  award,  and 
tfcainst  B.  and  aw: 

e  award  of  the  £^d  NovemI 


Qsider 

allow  the 


before  awarded 
lealnst  B.  and  awarded  the  reduced  amount  agalost 
ilm.  and  sign,  seal  and  deliver  the  corrected      "    ' 


Byars  v.  Thompaoo . 

I,  Arbitrators,  In  tbel 

s  a  right  t( 


e  awam  as  is  witnin  me  submls-sion. 
Martin  v.  Martin.  n& 

V.  Award  In  detinue  for  a  female  slave, 
.  Whether  arbttratom  In  detlnne  for  a  female 


award  issue  born  i>ending   the  a 

VI.  Declaration  on  award. 
;tlon  of  debt  for  the  penalty 


bond,  the  declaration  s 
^laTntld  to  hiB  action:    Hii.d.  it 


lUtlUes  the 


alon.   and  no  n 


the  whole  award. 

Byars  v.  Thompson. 

ASSETS. 
What  are  assets  of  decedent's  estate.    See  Ex'i 


Newton  v.  Poole. 


t  at  plaintiff's  Instance  In  favour  o: 
I  regular.    See  Decree  No.  i,  and 
BlrcbetU  ITi 


l-owi 

ASSUMPSIT. 

t,  Wbohasrlght  Of  action 


.    See  Indemnity  No, 


,"  witb  proof  that  the  a< 


Koblnson  A  Ueem  v.  Barks.  >T8 

ATTACHMENTS. 
Service  of  attachmenL 

.1  attachment  In  cbancery 
f  garnlflhee. 


achmentNo.  ' 
V.  Staley  *c., 


aefendant  ba 
collect  for  b 


achmeota  In  chancery 


having   brought  an   action   at  law 
oe  onl  an    attachment  against   his 

■A  on  the  same  aiiecltlc  goods 
t  was  served  on  him  :  ]Qdg- 


rbat  the  credit! 
:  service  tbereo 

tbe  absent  debt 
this  Ilea,  nelthe 
Ishee,  by  any  ac 


by  a 


In  the  foreign  aL 

I  the  garnishee  and  from  ,.._ 
acqnlred  a  Hen  on  tbe  eflects 
1  tbe  garnishee's  bands  :  and 
e  absent  debtor,  nor  tbe  gar. 

i  of  law,  I 


quently  levied,  could  deiirire  them.  1.  Therefore, 
-Jie  creditors  In  tbe  foreign  attachment.  If  they 
thall  get  a  decree,  will  be  entitled  to  priority,  for 
latlsfactlon  thereof  outof  tbeattached  eHecia.  over 
Jie  creditors  claiming  nnder  the  attachment  at  law 
inbsenoently  levied,  a.  And  tbe  remedy  by  way  of 
sill  ol  Injunction,  to  which  the  creditors  in  tbe 
foreigu  attacbmeut  had  recourse,  was  the  proper 
remedy  to  protect  their  rights. 

Erskine  Ac.  v.  SUley  Ac..  KM 

III.  Decree  In  foreign  attachment, 

Wbat  decree  In  foreign  attachment,  for  sale  of 
absent  debtor's  land.   Is  erroneous.    See  Foreign 

ichmeut  No.  S,  and 

Brleos  r.  Plttman  &  Co..  t!t 


Auctioneers  employed  t 
buyers  to  themselves,  payal 


sell  goods,  with  dis- 


the  makers  of  thwe  notes  fail  before  l 
maturily  :  Heu).  tbe  piioclpal.  and  i 
UoDeerB,  »tiall  bear  the  losti.  unless  It 
tbe  aucHooeerB  approprialed  the  no 
own  purposes  :  and  tbOQiCli  tiie  auctloai 


aa  nill  make  them  liable  to  bear  tbe  loss. 
Tow  DCS  V.  mrcbett. 

IL  Bill  by  principal  agaloBt  aucUoQei 
£.  EQulty  has  ]  urladtction  of  a  bill  by  th' 


TowoeBv.  Blrchett.  17» 

3.  And  where  anctloneers  are  Btakeholders  and 
trustees  of  proceeds  of  Bales  by  tbem  made,  bound 

relieve,  on  a  bill  by  one  ot  the  claimants  asalDst 
tbe  auctioacers  aott  the  otber  clalmauL 

S.  a.       ITS 
AVERAGE. 
I.  Id  case  of  Jettison  of  a  deck  load,  to  avoid  dan- 
irers  of  tbe  seas,  tbe  owner  of  tbe  Boods  la  not  enti- 
tled to  the  beneflt  of  sEueral  averase. 


:  but  tbe  bill  of  lading  Is  In  tbe 
Dtlonlne  that  the  shipment  Is  of 
ictlin  by  tbe  shipper  asaluat  tbe 
arase.  parol  evidence  that  the 
jwed  on  deck  la  admissible. 

S.  C.       SSI 
AWARD. 


CoQcernlnB  salt  aealnst  a  branch  bank,  see  Bran 
banks,  and 

MasoD  V.  Farmers  bank  at  Peteraburs, 
BILL  OF  EXCEPTIONS. 
1.  Wbere  the  evidence  on  the  trial  of  an  Issue 
conflicting-,  and  the  court  la  satlslled  with  the  v 


Virginia  Reports,  Annotatbd.  ■ 

In  Ibis  COL 
maintained 


diet,  a_     . 

Is  right  not 

Brooks 

Z  Eicept 

and  then  a 


□n   taken  to  the  admission  of  evld 
lemurrer  to  all  tbe  evidence  Including 
med  in  tbe    exception  :  the    demi 


Slaughter's  adm'r  v,  TUtt. 

BILL  OP  EXCHANGE. 

What  bill  binds  Indivlilnal  partner 

partnerabip.    See  Partnership  No.  1.  ai 

Cunningham  ei'or  &c.  v.  Smtthson. 

BILL  OF  LADING. 

Admissibility,  in  action  for  aierage, 

:e  that  goods  were  to  be  stowed  o 


verdict  be  found  n 


INDEX 

a  suit  cannot  be 
:  brought  against 


i  thougb  a 
le  pleaded. 


t  tbe  plaintiff,  i 


■x  and  Kaoawha  Co.  i 


Doane  Ac.  v.  Keating. 


CLERKS  FEES. 
I.  RiKht  toset  off. 

clerk's  fees,  till  they 
returned  tt 


.    Though  no 

shall beput  into  an  officer'. 


i  clerk  m 
on  nis  DOnd  to  t 

ligensex'i  t.  Lobb. 

IL  Limitation  of  cl 
id  if  the  clerk's  fees  were  n 
'a  bands  for  collection,  ther 


atate  of  IBM,  a 


mltation 
'.  Lobb. 


C0UMIS510N  UERCBANT. 


Blrchett,  n 

CONDITIONS  PERFORMED. 

What  evidence  does  not  sustain  plea  of  condllioii 

performed  to  action  on  bond  ' —   ■ 

land.    See  Covenant  No.  S,  and 
Wallace  v.  Shaffer. 


niatake  In  conve] 
iee  Mistake,  and 


n  of  alleged 


ice  to  be  taken  for 
A  wife,  4M 

CONPDSIONOF  GOODS. 

a  confusion  of  decedent's  goods  wilb 


B  and  adm'r 


Hicks  and  otters  v.  Good 

2.  What  plea  that  bond  was 

delivered  as  a 

Is  a  good  bar.    See  Escrow  No 

B.  When  wantof  itBdavitto 

Is  not  an  available  objection 

eral  obll  gee's 

pi 

as  k  Witness  tor  obligor  defe 

dant  on  plea 

factum.    See  Witness,  and 

S 

C 

nsuln  plea 

f 

tion^l3?loVm^/d°to  acXn  on 

land.    See  Covenant  No,  2,  an 

d  ° 

Wallac.  

B-  Whatindemnlfyingbondls  sufBclent  to  mai 
tain  action  by  sheriff  against  the  obligors.  See  I 
deninity  No.  I,  and 

Dabncy  v.  Catleit,  98B.  ( 

BRANCH  BANKS. 

Suit  agalDBt  a  branch  bank. 

1.  Upon  the  construcUou  of  the  statute  of  Mau_ 

10.1812,  "anthorlzlngsuits against braucbesof  banks 


».  Poole. 

CONTINUANCE. 
ivlngbad  tv 


V.  Calloway. 

CONTRACT. 
BUI  of  exchange- 


No.  I 
US 


Cunningham  e: 
B.  When  acciden' 


See  Partnership  No. 

r.  Smitbson,  a> 


asioa  of  rent    See  Lease, 


smnlty  No.  3.  ami 

Chapman  v.  Kosa. 
i.  Validity  of  parol 


I,  Pendell.  Nl 

III.  Indemnity. 

;tof  indemnity.    See  In- 


No  2. 
tain  action  by 

DabneV  v.  Catlett. 


f  Indemnity.    See 


lifting  bond  la  sufBclent 


<t  obligors.   See  Indem- 
us.  tat 
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ViaoiNiA  Reports,  Annotated. 


INDEX 


IV.  CnveuaDt  to  coQTe; 
t.  Wbat  it  no  performance  of 

land.    See  CoTeoant  No.  £.  and 
Wallace  v.  Shafler, 
V.  Contract  with  parent  to  pa 
T.  Upon  an  IndeDture  between  S.  and  R.  wherein 


within  two  I 

live  Dt  S.  OD 

breach  of  t 


whereby  R.  for  i 
from  S.  promist 


1  daughter  of  S. 
QB  alter  s,a  aeaia.  the  repreaeata- 
a  tnaintalD  an  action  airalnst  R,  for 
ovenaol,  ana  M.    --" 


'  S.C. 
s  made  between  S.  i 


consideration 


acboB 


n  actlou 


lotermand  t 


See  Usury,  and 


t  be  Bpeclflcally  e 


VI.  Usury. 
"Reynolds  i  al.  v.  Carter  adm' 
VU.  Specific 
'.    See  Specific 

PlsE  V.  Corder, 

CONVERSION, 
What  land  held  by  partners  is  not  BOClal  but  Ind 
vldaal  property,  subject  to  dower  rtsbts  of  the 
wives.    See  Partucrsbip  No.  S.  and 

WneaUey's  heirs  v.  Calhoun,  B 

CONVEYANCE, 
1.  A  deed  more  than  thirty  years  old,  but  not  a< 
companled  by  posaeaalon.  is  not  to  be  admitted  I 


^..„^ .of  e: 

Dtshazer  t.  Maltland, 

leged  mistake  In  coQveyanc, 
f eased.    See  Mlata.l[e.  and 


I  for 


e  [aken  for  c 
c  will  be  correc 


land. 


What  la 


:eof  c< 


Wallace  v.  Shafler. 

COBPOKATION. 

1.  Concernlns  suit  atfalosc  >  branch  bank. 
Branch  banks,  aod 

Mason  v.  Farmers  bank  a 

2.  See  James  river  and  Kan 
James  river  and  Kanawhi 


Petersbore, 

lawhn  company,  an 
Anderson 


D  Judsmem  for  them,  cai 

See  Branch  banks  No,  S.  and 

Mason  v.  Farmers  bank  at  FeterxburB. 

pelleeastheparty  si'- 
Kent  V.  Matthewi 
COUNTY  AND  CORPORATION  COURTS. 
What  l8  no  part  of  record  of  county   court 
Greeneavllleliistlces  v.  Williamson  Ac..         1 
COVENANT. 
I.  Rlffhlof  action. 
I.  Who  has  the  rUht  of  a 


ihat  cbe  title  shall 

.  __  proof  of  a  convey- 

„ would  not  BOBtaln  the  plea 

of  conditions  performed,  and  the  second  plea  of  a. 
conveyance  to  H.  is  nanebt 

Wallace  t,  Shafler,  SB 

COVERTURE. 


DECK  LOAD. 


tied  to  the  benefit  of  general  averaice. 

Doane  Ac  v.  KeatlnB,  Wl 

DECLARATION, 
I,  What  declaration  on  award  Is  suOlcieDt.    See 
Arbitration  No.  8,  and 

Byars  v.  Thompson,  UO 

z.  What  declaratioD  In  assnmpslt  on  contract  of 
indemnity  Is  sulBclenl    See  Indemnity  No.  E.  and 
Chapman  v.  Ross.  Uf> 

8.  Wbat  account  Bled  with  declaration  In  indebi- 
tatus assumpsit  is  anfflclent.    See  Assumpsit  No.  a. 

Robinson  tt  Meem  v,  Burks.  XT8 

4.  What  defect  In  declaration  is  not  aided  after 
verdict  by  statute  of  jeofails.  See  Branch  banks 
No.  S,  and 

Mason  v.  Farmers  bank  ai 
A.  Upon  a  declaration  whtct 
tlflH  have  no  rlg-ht  of  action,  and  on  the  contrary 
that   the  rlgbt  of  action  is  In  another,  verdict  Is 
found  for  plalntllTs  :  Hnj>.  the  stacate  of  Jeofails 
of  Vlrslnla.  I  Rev.  Code,  ch.  129.  |  lot.  does  not  apply 
to  the  case,  and  cures  no  sucta  defect- 
Ross  v.  Milne  A  wife.  IM 
DECREE. 
;  riehl  to   introduce  new  evidence 
— :e  inierlocutorydecree. 

BsTcnment  of  a  <;laim  for  money 


due  him.  . 


I  otber  property.  I 


I    dies 


1  in 

by  amended  bill  makes  the  irnatee  a  party,  and 
"'     "  "le  money  due  maybe  decreed  to  ihe 
J)  reKular  to  decree  the  money  to  the 

BlrcbetV  17* 
DEED, 
deed  more  than  thirty  years  old.  bat  not  ac- 
,^nled  hv  trf^sHeNSlon,  Is  not  to  bp  admlltHi  In 

applicable  tl 


,.  Maltland. 

t  To  what  deeds  the  ruli 
annol  be  delivered  as  a 
;hom  it  is  made.    See  Esc 

Hicks  &  al.  v.  Goode, 
8.  Wbat  plea  that  bond  wu  delivered 


a  deed 


.  When 


IT  No. 


.     i  of  non  est 
ecllon  In  appellate  cc 


&.  Competency  of  one  of  several  obllrees  plalntifis 
B  a  wltneaa  for  obllKor  defendant  on  non  eat  fac- 
iim.    See  Wttaess,  and  s,  C.      tn 


BoBB  V.  Milne  and  n 


Lo  Child.    See  Con- 


>  A.  and  berofl- 


[  with  V 
No.  7,  a 
'.  Milne  and  wifi 


u  Indenture  c 
ley  to  cblld.     ■■ 


DO  performance. 

ited  by  S.  to  W.  with  eondll 
y  good  title  to  W.,  not  to 
W)  acres  of  land  ;  thl«  bon 
and  by  M.  to  B..  and  while 
le  first  a^slcnee,  S.  and  hla  ' 
Df  the  title  to  M,  who  refuse 

,.^.„,>i.v  .^■.  » —  action  by  W-  for  benefit  o 

the  last  assignee,  and  upon  pleas  of  conditions 
formed,  and  of  conveyance  lo  M,— Hbld,  that 


bond  Is  held  by  M 


take,  and 

DEMURRER. 
Exception  tafaen  to    the  admission  of  evidence, 

nd  then  a  demurrer  toall  the  evidence  Includlnr 
tat  mentioned    In  the   excentlon :  the   demurrer 


Qnere,  Wht 

her  I • 


ii  female  slave. 


born  pendlnir  the  action  c:         .   . .  _ 

Whether,  In  the  trial  of  anch  action  by  jury, 

can  properly  be  rendered,  and  tudsment 

nr  Biich  after-born  Increaae?   Whether  there 

E,  In  this  respect,  between  a  trial  by 


ViROIMU  Eepobts,  Amnotatko. 

r  a^ard  the  aam«F   Two 

..  ..    __. _  ^^^^ 


e  arbitrators  ma 


riage.    See  Ademption,  aca 

HaQBhroQgh'B  ex'ors  v.  Hooe  &  wife.  IIB 

DISTBIBDTEE  AND   DISTRIBUTION. 
See  l-eBatees  aod  distributees. 
DOWER. 
I.  Wbat  remaloder  is  not  subject  to  dower. 
1.  Husband  dies  eutltled  to  a  remainder  In  Eee  of 
real  esUte.  eipecwnt    on    an   estate  of   freebold 
(herein:  Uln  widow  Is  not  enUlled  to  dower  of  llie 
land  when  the  remainder  falls  In. 
Cocke's  ei'or  &c.  v.  Pbtltps. 


2.  By  articles  between  C  and  W,  they  agree 
make  a  Joint  purchase  of  land,  and  i 
same  between  them  by  a  dealrnated  U: 
the  whole  irarchase  money  of  tbe  whol 
vendor  thereof,  and  C.  to  iiay  W.  I 
money  for  his  part,  at  a  ceruln  appoii 

within  the  time.  C.  pays  W.  tbe  

not  the  whole,  of  the  purchase  n: 
of  the  land;  and  then,  also  withli 
tract  between  C.  and  W.  Is  rescl 
to  take  backC  '    " 


thel 


1  have 


>  be  purchased  a.] 


divide  the 

.^.  ...t.  bu 
for  blH  par 
ime,  the  con 


and  he  had  r 


.    legal  or  equitable 

_, juitable  estate  as  that  his 

widow  was  dowable  thereof. 
WheaUey'B  heirs  v.  Calhoun, 
III.  Mortgaite  paramount  to  dower  rlghL 
t.  What  morteaKe  Is  paramount  to  dower  tiehl  of 
morwacor's  widow.    See  Mortcases  and  tr -  "■'- 

Wheatley's  heirs  v.  Calhoun, 

IV.  SnbroKatlon  tosncb  mortcase 

4.  Subrogatiouof  one  Joint  mortsaror.  a 
widow  of  the  other,  to  rlehu  of  mort«ai 
Mortgaees  and  trusts  No.  S,  and 

Wheatleys  helra  v.  Calhoun, 

V,  Dowtir  In  land  held  by  partners 

5.  Wbat  land  held  by  partners  IB  not  social  but 
individual  property,  subject  to  the  dower  rlehts  of 
their  wives,    !*««  PartnereblpNo.  S.  and 

Wheatley's  heirs  v,  Calhoun,  1 

DRAWER  AND  ENDORSERS. 
When  creditor  and  subsequent  endorsers  have 
rleht  of  subrogation  to  secarity  given  to  first  t 
dorser.    See  Subrogation  No.  S.  aad 

Bank  of  Virginia  and  May  v.  Bolaseau  ftc.,      1 
DUELLING  LAW. 

Brooks  V.Calloway,  MS 

ELEOrr. 

Lleo  of  several  contemporaneous  Judgments  on 
land  of  debtor,  and  subrogation  of  sureties  (hereto 
an  against  subseanent  mortgagee.  See  principal 
and  surety  No.  I,  and 

Kent  V.  Matthews  &,  al.,  Sri.  * 


pullen  V. 


..  Mullen  &  wife. 
by  principal  agalnsi 

.  BlrchetL 

ediioriind  principal  debtor. 

Kentv.  Matthews  A  al.. 
I,  Propriety  of  "-' 


See  A 


I  restrain  s 
■y  he. 


auctioneers.    See 

m 

to   equity   against 

See  Principal  and 

5T4 

<nit  of  creditor  in 
e  under  lunlor 


Jam 


S.  Wha(  decree  against  absent  di 


creditor  is  erroneoos.    See  Foreign  at- 

tachmeal  No.  3.  and  -  _-, 

Brlens  v,  PKiman  «  co..  »™ 

EQUITY  OP  REDEMPTION. 
What  sale  by  aherlfl  of  Insolvent-s  equity  of  re- 
demption 1  ''  "    ""'  "" 


Seeli 


Gave 


..  X  party  to  wht 
the  deed  of  tbe  oi 

deeds  which  are 
ilrlng  nothlt 
according  to 


though  delivered  to  a 

■d  cannot  be  delivered 
e  as  an  escronr,  to  be 
]U  condition,  and   that 


lelr  face  Import 
le  besides  dellvc 
-feet  contracts  a 


Hicks  &  al.  V.  ooode,  *™ 

II.  Whatplea  of  delivery  as  an  escrow  is  agood  bar. 
i  bond  prepared.  Intended  and  purporting  on 


e"  plead 9," that  the 
1   (bat  J.  aliio 
le  plea  Is  a  good  bar.'   Dtsaentiente 


obligee  a 


When  subsequent  endorser  ha 

Subrogation  No.  a.  and 

Bank  of  Virginia  and  May  v. 
ENTAIL. 
I,  Testator  devises  lands  li 


lO  right  of  Bubro- 


diewi 

W,— H_      , 

sentleule,  TucKeit.  P. 
Wright!    ~  ■ 
£.  Constrii 
offsprings  ft 


dif  h 


leof  a 


Hicks  &  aL  T.  Goode, 

ESTATE  TAIL. 
See  tides  Entail  and  Mistake,  and  . 
Wright  V.  Cohoon. 
Pullen  V,  Mullen  &  wife. 

EVIDENCE, 

I.  Competency. 

I.  Competenc 

See  Wltaeits,  i 
Hicks  &  a: 
3.  A  deed  m 
ompanled  b: 
ivldence  with 

DIahazer 
I.  Admls.'ilbj 

iee  Averai 
A,  Concerning  Ie 


«9 


ll'lty.  In  actio 
I,  Keating. 


See  Interlocutory    decree. 


pleaded  and  that  a' 
a.  specific  e 


Specific  eiecutlon  No,  8,  and 

PIgg  V.  Corder,  «• 

IIL  Weight  and  sufficiency. 
t:  Wbat  proof  Is  Insunclent^to  establlsb  gift  of 


Slaughter's  adm'r 


;hlld.    See  QlftNo.l.and 


8.  Wbat  evidence  does  Dot  i 
tlons  performed  to  action  on 
of  land.    See  Covenant  No.  2. 


il  for  repairs 
IT,  Poole, 


Virginia  Reports,  Annotated.  INDEX 

\,?'*^_'*1  condl-   Blened  and  sealed  by  both  huBtand  and  wife  In  ITK. 
i  1BI4  (Incorpo- 


113 

of  admlalstratlon  account 
corded.  See  Eiecucom  and 
Il  S.  C.        113 

:t  of  guardiaoBlilp  account 


Towaea  v.  Blrcbett  177 

18.  Effect  of  permitllne  bill  for  corrtctlon  of  al- 
leged mifitake  in  conveyaaceto  be  taken  for  con- 
feiiaed.    See  MiKUke,  aud  i"i  i.^u 

PQlleo  V.  Mullen  &  wife,  ^n 

IV.  Exception  to  competency  of  evidence,  and 

H.  EicepUoo  taken  to  tbe  ad  mission  of  evidence. 

and  then  a  demorrer  to  all  tbe  evidence  Inclndlng 

mat  mentloaed  In  tbe  exceptio 

does  not  waive  the  exception. 

DUhazer  v.  Haitland, 

V.  Refusal  of  co 

IS.  When  court  ref  nal  

o_  certify  facta  proved.    See  Bill  oY 


ons  No.  I 

Brooka  v.  Calloway. 
EXECUTORS  AND   ADMINISTRATORS, 
I.  What  are  aasets  of  decedent's  estate. 

J;,^J"^'^^?*''*J-.''^"'«  *  parcel  of  brlcka 
ind,  Boes  abroad,  having  constituted  his  wife 


».  1  IS.)  that  the  certlflcate  Is  deft 
ng  that  the  deed  was  explained  t< 
ihe  was  in  any  way  apprised  of  .__    _ 
inrpose.  and  therefore  the  rights  of  t 
lot  pass  by  the  deed, 

HalrstOD  v.  Randolphs, 

II.  Wbat  action  survives  to  the  wife. 
2.  See  Hnsband  and  wife  No,  t.  and 
May  v.  Bolsseau. 


I.  In  tl 


proceeding  t 


discrimination: 


■    left  ready  made  on 


ry  of  his  estate,  sella  the 
those  she  made,  without 
was  not  a  confusion  of 

death,  as  well  as  those 
ind,  were  all  properly 
e  accou  ii  ted  for  as  such ; 
urred  In  the  brlck-mak- 
rred  during-  bis  life  or 
er  charges  against  his 


II.  Weight! 
2.  The  rule. 


i  falslBed.  upi 


be  establlah 
administrat 


and  appraisement  of  the 
counu  are  yet  to  be  taken  as  pn 

charged  and  falsified  by  proof. 


sale  of  land  unc 
tees  No.  S,  4,  ant 


I.  What  c 

I.  Certificate  of  Justices  i 


S.  Though  great  and  nam 
even  though  tbe  eiecutor 
to  have  taken  an  nnfair 
le  never  returned  to  the  cov 
auditors,  any  Inventi 


In  chancery,  a  subpcena  against  tl 

debtor  and  the  gamlsbee.  with  a  restraft 

endorsed  by  tbe  clerk,  served  on  the  garnishee 
according  to  the  settled  practice,  as  eflectual  to 
attach  the  effects  of  the  absent  debtor  in  tbe  gar- 
nUbee's  hands,  aa  a  formal  order  of  the  conrt  to 
the  same  purpose  would  be. 

Ersklne  4c.  v.  Staley  «c.,  406.  T 

II.  Wbat  decree  for  plaintiff  is  erroneoos, 
%  In  proceeding  by  foreign  attachment  in  chan- 
cery, Hei-d,  error  to  decree  for  plaintiff  without 
aRldavIt  of  defendant's  uon-resldence  :  Error,  to 
decree  sale  of  lands,  without  requiring  bond  with 
surety  from  plaintiff.  In  double  tbe  reported  value" 
of  tbe  lands,  wlthcondltlon  for  performing  future 
orders  or  decrees  :  Error,  to  decree  a  sale  of  lands 
for  cash:  Error,  to  direct  payment  of  money  to 
creditor  and  conveyance  of  land  to  tbe  porcbaser. 
before  the  sale  Is  reported  and  confirmed. 

Briens  v.  Plttmau  &  Co..  S7» 

FRAUD. 
Wbat  tmst  for  children  ot  fraudulent  grantor 

will  not  be  enforced  against  grantee. 
1.  One  makes  a  fraudulent  bill  of  sale  of  a  female 

trust  that  tbe  grantee  shall  hold  the  property  for 
tbe  benefit  of  grantor's  daugbters :  Hbij>,  the 
dausbters  cannot  establish  the  secret  trust  In 
eciuity,  and  have  a  decree  for  tbe  slave,  her  In. 
crease  and  profits. 

Owen  V.  Sharp  «  wife  ic.,  42T 

fraudulent  bill  of  sale  Is  madeot  a  female 


e.  absoi' 


guardianship 


>n  its  f: 


I  for 


.    of  whom  the  grantee  be- 

-dian  In  1827,  and  In  lew  he  settles  bis 
■ards   having  then 


I,  both    V 

a  bin  to  e. 
tuteof  Unl 


itabllsb  tbe  s 


OARNISBEE. 
esan  effectual  attachment  In  cban- 
garnlshee's  bands.    See  Foreign 


See  A 


Keating,  3Bl 

•  aiFT. 

I.    What  proof  does  not  esUblish  gift. 
.  trover  against  adm'r  of  plaintiff's  father. 
S  claims  title   to  slaves  under  a  parol  gift 
lis  father,  and  possession  under  the   alleged 
here  Is  no  direct  proof  of  the  gift,  but  only 

. pf  such   a  temporary  possession  held  by  the 

Plaintiff,  as  may  as  well  he  referred  to  a  loan  as  to 
-  gift  from  the  father,  and.  under  the  clrcum- 
Lances,  more  probably  referrlble  to  a  loan  than  to 
gift :  Hbld.  this  proo"-  ' ■--- ■ 


e  litli 
Slaughter's  adm'r  v.  T 
II.  Eiecu 
!.   What  is  a  mere  executory  gift  by  p 


147 


d  of  a  chose  in  action.    See  Contract  No.  B.  and 


t  No.  !,  Ademption,  ai 

Moore  v.  Hilton  and  others, 
Hansbrough's  ex'om  v,  Hooe  &  wife. 
GUARDIAN  AND  WARD. 


I,  Welgbt  a 
Newton  y. 


Virginia  Reports,  AnnotaTbd. 


inabl«  [ 


sufflcli 


.  lirs  of  the 
destEnate  tbe  pai 

entitle  blm 


of  the  . 

NewtoD  V.  Poole.  i  la 

HEARING  OF  CAUSE. 
Appllcattan  for    rebearlas  opod    new   evidence 
after  later] ocutory  decree.    See  laterloculory  de- 
cree No.  Land 

Moore  v.  Hilton  &  others,  I 

HUSBAND  AND  WIFE. 
1.  Wbat  certlBcate  of  prlTy  examlnatloa  and  ac- 
knowlcdBineDiof  the  wife  to  a  deed  of  husband  and 


>f  the  « 


BalrslOD  v.  Randolphs. 


banband  dies :  HkI:Ii. 


r.  BolHseau. 
t.  aee  titles  Dower  ana  wiaow, 

IMPROVEMENT  COMPANIES. 
See 

Jamea  river  and  Kanawha  ca  v.  Anderson 
ic.,  re 

INCREASE. 
Whether,  in  detinue  for  a  female  slave,  ber  In- 
"eaae  boro  peodlne  the  actloD  can  be  recovered  by 

Erdlctor  award.    See  Detinue,  and 
Martin  v,  Martin.  Me 

INCDMBRANCEKS. 
Under  what  clrcumBtancea  locumbraDcer  of  twi 
indBwUlberi        ■        ■  ■  -      - 

dent  Incumbi 


5TS 


What 

See  A9«-- 

INDEMNrrV. 

L  What  ludeniDlfylna  bond  taken  by  sheriff  U 

suOlcleDt  to  inalDtaln  his  action  asalnst  the 

obllaora. 

1.  Sherltt  on  seizure  of  chattels  under  a  d.  fa-Ukes 

IndemnlfylQB  bond   under  swiute  1  Rev,  Code,  ch. 

IS4, 1  25.  with  coaditiou  to  save  sheriff  harmlesfl.  and 

to  pay  and  satisfy  any  person  claltnlnir  title  to  the 

are  and  sale  :  omlttlnB  to  provide  also,  as  required 
by  the  statute  of  I8S8,  Supp,  to  Rev,  Code,  ch.  tlS.  | 
I.  that  the  obllsnrs  shall  warrant  the  title  of  the 
property  sold  under  the  eiecnllon  to  the  purchaser 
thereof  at  the  sberid's  sale  :  Held,  the  bond  Is  de- 


t  foi 


him   by  the  i 


a  build  oi 

o  bliD  and  to  pay  the  2K6  dollars, 
would  fnilemnlty  him  agaln.ft  InJ 
proposed  to  build,  from  the  erectl 
of  snch  a  dam  below  :  and  this  belr 
to  Chapman,  be  said.  Summers  i 


dollars,  he 
im  by  Sum 


mers :  whereupon 
devised,  and  then 


slderaUou  to  support  the  promise  to 
2,  That  the  contract  Is  not  wltblu  th 
frauds,  and,  thouuh  merely  verbal.  I 
binding.    S,  That  It  la  not  necessary  to  aiicsc  ._  — 
declaration,  notice  to  defendant  of  Injury  resoltlnB 
n„.'-  rtam     1   Thai   To  entitle  RosB  to 
prove  that  Sam - 


i.  That  !■ 


mers  had  lawful  right  to  erect  hla 
Chapman  v.  Ross, 

INDENTURE. 
Who  has  right  of  action  on  Indi 
lug  with  parent  to  nav  monev  tocbl 


.    See  Contract 


Rossv.  HllneA  wife,  HO* 

INJUNCTTION. 
I.  Propriety  of  Injunction  at  suit  of  creditor  In 
foreign  attachment,  to  restrain  sale  nnder  lunlor 
-         "ee  AtUcbmentsNo.  2.  »nd 


James  rl 

Ac. 

Who  are  nnDt  ji 


8TB 


.^  -u-.  ju.i-.-  ".  .^aneat  on  application  for 
_  .  _  erect  mill  and  dam.    See  Mills  No.  l.  and 
Hunter  v.  Maitbews.  »* 

INSOLVENT. 
Sale  by  sheriff  under  acbednle. 
ca,  sa.  being  served  on  C.  he  aurrendera,  In  bis 
schedule,  hla  enuuy  of  redemption  In  ceruln  slaves 
Chen  under  mortgage  ;  and  the  sheriff,  without  re- 
deeming the  mortsage.  or  eiposing  the  slaves  to 
the  view  of  the  blddera.  sells  the  euulty  of  redemp- 
Hbld.  If  the  sheriff  had  no  right  to  make  the 
ithlng  passes  by  It :  It  be  had  a  right  to  make 


■a  for  a  agalns 


him. 


rforCockrellv,  Williams, 
INSULTINQ  WORDS. 
To  an  action  for  insalUng  words  nnder  tb 
0  suppress  duelling,  no  plea  of  Jus"' 

Brooks  V-  Calloway. 

INTERLOCUTORY  DECREE. 
Right  to  Introduce  new  evidence  after  sncb  decree. 

Upon  tbe  conalruction  of  the  statute  of  March 
IB3e,Supp-to  Kev,  Code,  ch,  1(0,11).  Hiu),  that  after 
an  interlocutory  decree  upon  a  hearing,  deciding 
the  questions  of  fact  In  Issue  between  the  parties. 


B  Of  bis 


4M 


:  righl 


iQtrodoce 
da  on  the 

oounced ; 
Introduced  before  a 


beard  and  tb( 

Hoote'v.  HI 

missloner  loucnina  iiuy  maiiec  «■  a<:<:uuui  ui- 

rected  by  the  imerlocuiory  decree,  or  before  the 

•urt  ought  by  the  decree  to  have  referred  to  a 

INTERNAL  IMPROVEMENTS. 
See 
James  River  and  Kanawha  co.  v.  Anderson 

ISSUE. 
1.  Wbat  Is  a  devise  of  an  estate  talL    See  Entail 


erdlct  or  award.    See  DetlnE 


;an  be  r 


t»l 


rastees  No 


chancery,  b 
Hilton  & 


iroper.    SeeTroalaai 


I.  upon  the  construct 
I.  35,  Hki.d. 


Virginia  Reports,  Annotated. 

,    donation  from  tb. 


rell  and  i 


riBbtl 

of  a  town,  as      

compensatioa  in  diim: 
2.  That  the  company  ma 
Bucb  streets  for  Its  «i 
workK.  before  Inmitntli 
the  damatres  that  ma. 
It  1H   Dot  competent  t 


.  That  tbe 


■enter  ana  occQpy 
proceed  wtth  <ts 

o  otbem.   1.  That 


any  kind,  nnless  It  be  manlfes 
trahftcendlns  the  authoilty  tivt 
and  that  the  interi>oBltlon  of  il — 


peneated  li 

&c.. 

..4d  for  iU 

ir  Its  canal,  liable  t 

i  a  action  : 


mond  for  its  baal] 

-     ■  et 

In  damarea,  hot  not  liable  to 


be  adegnately  com- 
1  court  In  awarding  such  proc- 
Kanawha  co,  v.  Anderson 

m 

he  company   would  have  the 
the  Htreeu  of  the  dty  of  Rich- 

m  It  bag  to  occupy  such  at   ' 


a  by  tl 


ly  party  Injured 
t  rlebt 


S.  C. 


JEOFAILS. 

I,  tipon  a  declaration  which  Hbews  that  plaintiffs 
hare  do  rlitatof  action,  and  on  the  contrary  that 
the  rlBbtof  actioa  Is  In  another,  verdict  Is  found 
forplalatltfs:  HBlJi.  the  statute  of  Jeofails  of  vlr- 
Blnla,  1  Eer.  Code,  ch.  \2S.  1  lOS,  does  notapply  to  the 
case  aod  cures  no  such  deiecu 

Bom  t.  Mllae  A  wife.  2M 

S,  See.  on  same  snblect,  title  Branch  hanks  No. 


In  case  of  Jettison  of 
of  the  seas,  the  owner 
the  ben  eat  of  general 


Farmers  bank  at  Petersburs,  B4 

a  avoid  dangers 


Lien  of  several  cootemporaneeus  Judsments  op 
land  of  debtor,  and  sabrosatlon  of  sureties  thereto 
as  asalast  subsequent  mortcasee.    See  Principal 

Kent  V.  Matthews  «  al..  lat 

JURY. 
I.  Who  are  onflt  Jmrors  of  Inquest  on  application 
for  leave  to  erect  mill  and  dam.    See  Mills  Na  1. 

236 
t  with   )ui7  Is  no 


.  lln(c.  DO  plea  of  JostlBcatloa  C£ 
be  received. 

Brooks  V,  Calloway.  i 

LACHES. 
What  bill  for  account  of  stale  transactions  will  t 
dismissed.    See  Lapse  of  time  No.  I.  and 

Carathers's   adm'rs   v.  trustees  of  LexInE- 


What  decree  lor  sale  of  abwnt  debtor' 
erroneoDB.    See  Porcigu  attachment  No.  e 
Brlens  v.  Plttman  ft  Co.. 

LANDLORD  AND  TENANT. 
See  Lease,  and 
Thompson  v.  Pendell. 

LAPSE  OP  TIME. 
1,  A  lottery  Is   authorized  In  IBOa,   for 
Bufterers  by  Ore  In  Lexington,  but  comml 
wILb  consent  of  greater  nan  of  the  auQere  _ 
of  the  lottery 

'   application  c 


Uef  of 


INDEX 

f  private  Bobscrlptlons  and  of  a 


)f  the  treasur 


actually  received  and  disbursed  the 
. .  t  the  funds :  W.  C.  died  in  IBIT :  in 
of  assembly,  the  balance  lu  the  hands 


sentatlve  Is  teonlred 
are  authorized  to  reci 


0  settle  with  them,  and  to 
d  In  case  of  failure,  they 


rit  by  actum  of  debt 

W.  C,  tor  an  account  of  the  lottery  fund 
iij>.  equity  will  not  entertain  a  bill  for  an  accoan 
sach  stale  trvisactlons,  when  all  parties 

d  bill  dismissed. 
Carnthers'B  adm'rs    v.  trustees   of  Leili 


the 


the 


cconnt  current  rendered  and 
I  shall  be  deemed  a  stated  ac- 


the  repairs  of  tl 


f  he  should  go  c 


e  demised  premises  -. 


le  dam  or  fore  bay 


the  lessor  Is  not  to  Ic 
wholly  destroyed  t 
the  same  :  Held,  tb-  ... 

dlasentlente  TncKiB.  P. 
Thompson  v.  Pendell. 

LEGATEES  AND  DISTRIBUTEES. 

I,    Who    are    entitled  to  take  as    leeateei 

whether  per  stirpes  or  per  capita.    See  Will 


ih  advaucemen 
rill,  Is  to  be  taken  as 
it  child,  pro  tolo  or  I 

oore  V.  Hilton  and  oi 


t.  title  Ademption,  and 
/.  tlooe  &  wife.  >1<I 

9  renouncing  will  of  bus- 
3  provision  for    her.    See 

&c.  V.  Philips.  M8 

I  for  purchase  money.    See  Vend- 


on  land  0 

Principal  and  si 

8.  What  is  am 
absent  dehmr's 


il  attachment  In  chancery  o 


garnishee's  bands.    See 


Ac.  V.  staley  Ac. 
be  preferred  to  lien  of  attacbmi 


of  Um 

I  &  wife  &e..  «T 

time  No.  1.  Account  No.  t,  b.  t. 

Carnthers's  adm'rs  r.  truBtees  of  LexlnstoD.  <I10 

—    .    -  ,^ 

LOAN. 

a'adm'r  v,  Talt.  HT 


Slaugbter'i 


quent  lucnmbrancer  of  the  other.   See  Principal 
Kentv.  Matthews&aL.  Mt 


H  ViRCmu  RBPORT3,  Akmotatud. 

MEBCHANTS-  ACCOUNTS. 
:counC  current  rendered  shall  be  dee 


INDEX 


MILLS. 
I,  Wfto  are  aiiBt  lorors  of  InauesL 
I.  PeltticiD  for  leave  to  hulld  iDlll,  aad  dam  aero 
d  qaod  damaum  awarded,  and  I 
ition.  by  a  peraoti  appearli 
e   Interested,  and  admitted 


beea  presented  for  the  eon«lderatlon  of  the  Int 
tbe  arat    iDquest.   yet  hild.  ttiat  the  iUQUlaltlou 
...,__.^_.  -J  j^  quashed.    Dlssemlenle 


ilDnter  v.  Mattbev 

II.  Remandltis  cauae  a: 
2.  In  a  mill  case,  connty  cou 
to  qnaali  the  iDaulaltloo.  procee 


>r  defendant  wltbont  prejudice 
itjon  for  a  pew  ad  quod  damnn 
lit  Buperlor  conrt  ought  t 


1  future  appU. 


UasoQ  V.  Farmen  bank  at  Peteraburit. 
MISTAKE. 

Correction  of  mistake  U 


ber  oflsprlPi 
debt;  tl 


■e  adve 


s  helm.  I 


o  be  sold  lu 


Evldi 


jf  the  deed,  but  thlnklntr  Vhat"Mi~  

ate  for  ber  life  will  be  sold,  and  that  Interest 
old  to  P.  but  the  trustee  conveys  the  whole  fee 
iple  :  eight  years  after.  M.  and  wife  tile  a  bill 
ilnst  P.  to  correct  tbe  mistake  ;  and  this  bill  Is 
en  pro  confesso  :  Held,  i,  as  the  bill  was  ukep 
~<nf eased.  Immaterial  to  enquire  whether  parol 

for  Mrs.  M."     ■■■ 


dthei 


iHelllnB' 
obecf 


a.  M.  the 

illep  &  wife. 
MORTOAUES  AND 


434 


I.  What  mortsase  Is 


inrchase  r 
f  their 


rer  riEht  of 

jointly,  and 

im  vendor,  they  shall,  at 

■chase  money  :  vendor 


othei 


i   diflei 


vendor  aod  tbem  as  to  tbe  provl 
d  therein:  but  the   mortaase  Is  exe- 
■      '■  ■      'i  fulHlment  of  the 


:  of  sale  and  pi 
tH  at  the  pure 


B  widow  Is  dowable 


that  only 

W he atley's  heirs  v.  Calhoun. 

II.  RIcbt  of  subroEatlon  tomortcare. 
2.  C.  and  W.  make  a  joint  purchase  of  real  es 
one  of  the  terms  of  thepnrchaie  htina  that,  o 

a  mortg-aare  of  tbe  properly  according-  to  the  ai 
Tuent :  C.  dies,  teavlntc  unpaid  three  fourths  o 
purchase  money  with  Interest  thereon,  all  of  » 
W.  pays,  except  a  trivial  balance:  Hki.d.  V 
entitled  to  be  subrogated.  In  equity,  to  the  riKb 
the  mortsaeee.  and  to  bare  satisfaction  ouloi 
mortgaged  subject,  for  the  excess  of  the  debt 


thereof:  and.  as  the  rlgbts  of  tbe  mortj 
paramount  to  tbe  right  of  C.'s  widow  t( 
are  the  rights  of  W.  by  subrogaUon.  llkf 
mount  to  ber  right  of  dower. 
WbeaUey's  heirs  v.  C^iH""" 
S.  When  creditor  and  f 

no  right  of    aQbrogatlo:_   ._ .,. 

Indemnity  of  Br^t  endorser.    See  Subrogation  No. 

Bank  of   Virginia  and  May   v.  Botsaeau  & 

others.  tar 

III.  Subrogation  to  judgment  llm  aa  againit 


several  contemporaoeons  judgmentB 
debtor,  and  subrogation  of  sureties 
against   subsequent   mortgagee.    See 


on  land 
thereto    ...    _ 
Principal  and 


v.  Matthews  A,  al.,  lOt 

NEW  TRIAL. 
It  IB  no  ground  for  new  trial, 
on  tbe  trial  of  an  lasne.  makes  a 


n  tbe  verdict- 


Slaughter's  ; 
4.  And  where 

cause,  and  the  q 

appellate  court 
tbe  opinion  oftl 


I:  therefore,    judgment   reversed. 

idm'tv.  Tutt.  147 

the  facts  proved  at  the  trial,  are 
JBed  by  the   court  that  tried  the 

facts  stated,  and  there  is  no  ques- 

welgbt  or  credit  of  evidence,  the 

-boiild  Judge  of  the  correctneas  of 

the  facts  stated.  unlnSuenced  by 


:  Tttckkb.  P.pauloi 


1.  In  debt  on  a  bond,  d 
ras  delivered  as   escr 
rere  not  performed,   et   sic  noi 
>tealB  not  verlBed  by  afUdavlt  ol 


It  pleads  that  bond 


Hicks  &  others  v.  Ooode. 
IL  Witness  for  di 
1.  Competencyof  one  of  several  obligees  platntlfis 


See  Nnl  Uel  n 
When  decli 


What  la  a 


NO  SCCH  RECORD. 

NOTICE. 

itlon  on  contract  of  Indemnity  need 
e  to  defendant  of  Injury  Bnstalned. 
No.  2.  and 

Ross.  MA 

NCL  TIEL  RECORD. 

re  between  record  pleaded 


L  setting  forth  that  he  was  bonnd  as  on 

nreties  of  the  adm'r  and  conceived  blmse 

danger  of  suffering  thereby,  and  praying  the  c 
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coDdltloaer:! 


_  ...   law  directs:  whereby,  and  bj 

force  of  the  statute,  all  tbe  surelles  In  former  bond 
were  diBCbarBed.  Plalntlfis  reply  duI  t(el  record. 
AdiI  defendants  sbew  an  eotty  OD  minute  book  of 
Ihe  county  court,  stating,  tbat  on  motion  of  (J. 
against  the  adm'r.  for  counter  security,  the  defend- 
ant appeared  In  court,  acknowledged  aammons. 
and  tendered  J.  M.  as  security,  whereupon  It  was 
ordered  that  said  Q.  be  dismissed  from  further 
aecurlcyshlp:  and  shew  also  anew  bond,  eiicnted 
by  the  adm'r  and  J.  M.  hlx  surety,  bearing  even 

to  Justices  then  sitting.  In  proper  penalty  and  with 
proper  condition  recjulred  by  the  statute  tn  a  new 

on  tbe 

.  ._. _. on  the 

minute  book  of  Cbe  county  court,  and  inch  papers 
only  as  are  therein  distinctly  referred  to.  can  alone 
hp  Innnrii-rt  lo  ascertain  the  record  ;  and  there- 
be  new  bond,  not  being  men- 
lute  to  have  been  required, 
executed  or  accepted-  cinnot  be  regarded  aa  part 
of  the  record:  and  so  the  minute  Itself  is  the  true 
and  the  only  record  of  the  proceeding;  and  2  that 
the  record  appearing  by  tbe  minute,  being  variant. 
In  several  substantial  particulars,  from  tbe  record 
pleaded  by    tbe  defendants,    tbe   plalntiflt 

entltledto  judgment,  that  t' "■  ■ 

DlBsentlente,  Allen,  J- 

tireenesTlUe  justices  t-  WIlllamBon  &c. 


I-  What  la  a  devise  o 
No.  I.  and 

Wright  V.  Cohoon, 

springs  forever-    See  M 


Virginia  Rbpoets,  Annotated. 
TbIs  was  V 


'.  in  tbtsc: 


to  such  record- 


6.  e.  Ex' 
Towur^ 

NeiTion 


ONUS  PROBANDI. 

irge  and  falslBcatlon,    Se< 
and  adm'rs  No.  S.  and 


Poole. 
PARENT  AND  CHILD. 
Effect  of  contract  with  parent  to 


Ross  V-  Milne  &  wife. 


it  No.  S,  Ademption,  and 


4.  Whenerandcblldre 


In  wHtlng.    aee  innem 
Chapman  v.  Ross, 

PARTICULARS, 


I    establish  gift  c 


irtnership  Na  S,  t. 
(■or  *c.  V.  Smltbso 


first  named  i>: 
tabllabed  ai 


tbatof^Urm  r 


Bsedlnbody  of  theblll 


INDEX 

's  Individual  acceptance;  D. 


2.  By  artti 
iolnlne. 


and  tbat  In  c: 
C.  shall  keep  tt 
of  the  Joint  c 
nU.  privileges. 

tatlves;" 


legal 

accordingly,  Ibe 
jointly,  they  give 
money,  payable  1: 
joint  mortgage  o 
of  the  same,  and  ' 
business  of  miller 
the  first 


i  Ac.  are  cor 
r  joint  bonds  i 


rshlp  for  several  yi 


esldue   of    the 

but  repaid  to  tbe  lenders, 
death:  Hki.d,  thouEh  C.  am 
milling  business  carried  tft.  ,.  .. 
purchased,  yet  the  mills  &c.  wer 
erly  or  slock,  but  real  estate  pur 
W.  individually,  of  which  each  w 

therefore.  C.'s  widow 

Wheatley'B  belra 

til.   Death  of  one  o 

S.  Bill  In  equity  ai 
been  auctioneers  am 


tl  f  onds, 

le  partuersblp. 


tbesc 


.;  It  la 


representativ 

may  proceed  agali 

4.  Decree  against 

which  defendants  a 

Buaeested.  and  coi 


the  deceased  p. 


■chet 


e  decedent:  the  plaintiff 


aismisaea  plaintiffs  bill  aa 
;r;  proof  Is  afterwards  of- 
ie  of  them  before  the  heac- 
es  to  set  aside  decree  of 

motion  overruled,  because 


CuunlQgbam  ei'or  Ac.  v,  Smithson. 


I  claim  against  a  mer- 


ir  appellate  cout 
of  the  house,  I 
tbe  appellate  a 


e  further  proof  o 


>t  liable,  a 
ralnat  the 


Is  liable. 


_-t  retain  the  partners,  so  held 

II  the  actual  state  of  tbe  case.  silU  In 
e  purpose  of  having  a  settlement  of  the 
accounts,  and  having  any  balance  found 
to  the  partner  wbo  is  liable,  be  being 
iefenUant.  applied  to  satisfaction  of 
-mand:  tbe  bill  not  having  been  framed 
lew.  and  not  having  asked  such  settle- 


rsbip  ai 


re  property  ii 
If  there  be  a  a 


d,  without  fault  of  tbe 
e  debt  of  the  pawner: 
>ntract.  that  the  pawnee 


al.  V.  Carter  adm'r  Ac.  ti 

PERFORMANCE. 
a  performance  of  tbe  condition  c 
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ViROiMiA  RHiK>RTa,  Amkotatbd. 

yaace  oriaoa.    See  Coven  aat  No.  t,      S.  Wbat  def  endaati. 

- 1  recover  cobIb.    See  urar 
Mason  v.  Farmers  bank 


■.e  UUe  SiieclBc  execution,  and 
Ig  V.  Corder. 

PER  STIHPES. 
!□  (raDdctiEIdren  lerateca  sball  be 
e  perHllrpei  and  notpercapU 

,mletu  and  otbers  v.  Ham  let  t' 
PLEADING. 


S«e  Will  No. 


declaration  an  award  is  sulScleDt.    See 
<n  No.  8.  aod 
y.  ThompaoD. 

Is  sufflclent.    See  Indemaltr  No. 


Chapniai]  v-  Roaa. 


ik  at  Petersbure. 


4.  Wbat  plea  ibat  b( 

a  rood  bar.    See  E^cruw  nu.  i.  aan 

Hicks  &  others  v.  Ooode, 
^  Wben  wantof  andavlt  to  plea  of  non 

not  an  available  obi ectioD  In  aupellatec 
OD  est  factum  No.  I,  and  I 


Na  1.  and 


r  barrlns 


See  Branch  bank! 


jabankat  PeCersburK.  St 

7.  What  plea  to  actloD  on  bond  for  conveyance  ol 
land  Is  nanffht.    See  Covenant  No.  S,  and 

Wallace  v.  Sbafler.  8S 

S.  To  an  action  for  InsnltloB  words  nnder  the  gtat- 
nte  to  suppress  duellntr,  no  plea  of  JustlScatlon  can 
be  received. 

Brooks  V,  Calloway,  <« 

IIL  Variance  between  pleadlne  and  proof. 
B.  Wbat  Is  >  material  variance,  on  nultlel  record, 
between  record  pleaded  and  that  shewn.    See  Nnl 
tlel  record,  and 

Oreenesvlile  lustlces  v.  Williamson  &  others. 


r.  Carter  adm'r  Ac.. 
POSSESSION. 


Owen  V.  Sharp  &  wife  Ac., 
£.  A  deed  more  than  thirty  years  old 
companled  by  posHesslon.  in  not  to  be 
— ■-■ -ritboiit  proof  of  eiecutloa. 


2.  When  wantof  affidavit  to  plea  of  non  est  facto 
la  not  an  available  objection  In  appellate  cout 
See  Nop  est  factum  No.  l.  and 

Hlcka  &  others  v.  Goode.  i 

S.  What  accouot  filed  with  declaratloo  In  Indet 
It  Is  suftlclenL    See  Assumpsit  No. 


the   dem arret 


New  trial  No.  I.  and 
Brooks  V,  Calloway, 
A.  When  court  refaslns  new  trial 
refuse  to  certify  facts  proved.    See 
tionsNo.  1.  and 


verdict.    See 


Jade  men  I  (or  tbem.c 

anrb  banks  No.  8,  and 

Petersburg. 


PRACTICE  IN  SUITS  IN  EQUITY. 

-pmlnir  the  practice  In  cbancery  salt 
abseot  debtor,  see  ForeisD  >i 


5.  Concern  Ini 


Moore  v.  Hilton  and  oth 


T.  What  decree  at  plalnllfi'B  Instance  In  favoarof 
his  asalgnee  is  regular.    See  Decree  No.  S.  and 

S.  C.  174 
S.  Decree  corrected  aod  afflrmed.  with  costs  to 
appellee  as  the  party  substantially  prevalllns-, 

Kent  V.  Matthevra  &  aL.  MO 

B.  Reversal  ot  decree  atcalnat  partnership  for  de- 
fect of  proof .  and  d Ism iHHlon  except  as  to  one  part- 
ner.   See  Partnership  No.  b.  6.  and 

Cunnluebam  ex'ur  Ac.  v.  Smitbson.  S3 

10,  Reversal  of  decree  asalnst  partnersblp  will 
□ot  be  set  aside  for  death  of  one  of  the  partners  be- 
fore the  bearing.    See  Partnersblp  Mo.  4,  and 


buyers  from  agent.    See  Auctioneer  No.  I.  and 

Townes  v.  Blrcbett,  i.b 

2.  Equitable     lurisdlctloa    of    bill    by    principal 
against  auctioneer.    See  Auctioneer  No.  2.  g,  and 


if  debtor,  and  subrogation  of  si 

thereto  as  against  subsequent  mortgagee. 
I.  M.  and  J.  are  bound  as  siretlea  for  E.  who  c 

•ya  slaves  to 

cure  divers  other  debts ;  and 


n  market,  and  E.  the  morticaeor  accompanies 


8,  and  brine  back  a  bill 


Sa95dol]arH.  u 
^.  and  J.  he 


luuu  dollarx,  and  rece 
1,  with  the  acquleacenc 


ani^actlotis,  K.  by  deed  of  trust 
'ells  the  land  under  this  deed. 


the  Judgment  creditor  a  lie 

eage,  and  M   and  J,  are  en 

date  against  E,  gave  tt 
liens  on  E.'h  land,  and 
led  onl  of  a  fund  In  > 
to  participate,  they  a 


s  land,  there- 
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Virginia  Rxpobts,  Aknotatbd. 


the  land,  equity  would  compel 
iit;  lui  luci  u>  lAKc  satUfacUon  ont  of  cbe  mortsaffe 
f  Blaveg,  If  that  fuod  were  equally  cerUIn  and 
vallable.  and  leave  ihe  laad  for  X.'b  lademaillca- 


O  dollars    would    be 


collected,   or 


clQdea  dow 

Wbeatleys  helm  t 


ofeiebange.    S.  That 
was  retalDcd  by  E,  01 

ment  of  otber  debts, 
to  K.  and  J.  or  to  the 
Hur^llM-  asK.  had  DC 
claim  i= 


le  benefit  of  the  1 


■a  of 


1-  the  ti 


0  the 


^s  had  w 


:othe 


creauor  to  whom  tney  were 
lien  on  E.'Rland  at  that  time, 

whole  fund,  or  released  the 

leu  on  the  land  for  nallsfac- 


llon.  K. .„_  

ceedlurs  Interfered.    1.  That  a  »urety, 
payment  of  the  debt,  has  a  dsht  to  resoi 
axalDBt  the  creditor  aud   the  priuclpal 
compel  the  creditor  to  collect,  and  tin 
debtor  to  pay.  the  debt,  ont  of  any  fund  lae  oi 
has  subject  to  the  debt:  and  whea  the  sorety 
It,  he  has  a  rlsht  to  be  snbroeated  lo  all  the  i 
and  Kcuiltlea  of  the  creditor. 
Kent  V.  Matthews  A  al.. 


efore  the 
principal 


D    of    SI 


Bty  to  rights  of  m 
Joint  mortsasor.  a 
)  rlicbts  of  mortsa 


MuTteases  &c.  No.  i 
Whealley's  heir 
8.  When  subsequent  endorser  has  no  riebt  of  so1 
rocatlOQ  to  murtsaae  slved  to  first  endorser.    Se 
SobroBatlon  No.  3,  and 

Bank  of  Vlrglola  and  May  v.  Boisseau  Ac.        » 

PRIORITY. 

I.  Lleo  of  several  contemporaneous  Judemenlso 


of  d> 


of  sureties 


i  aealuHt  sulwequeui  mortnasee.    See  Principal 


ments  No.  t.  and 


PDBLICATION. 
What  defect  lu  proof  of  publication  asalnat  a 
sent  defendants  In  chancery  will  not  avail  In  appi 
-      "       ■  ■         -  ■   -      -  ints  No.  4.  and 

PCBWC  IMPROVEMENTS. 
See 
James  river  aud  Kaoawba  co.  v.  Anderson 


Kent  v.  Macttaev 

What  Is   a    matt 
pleaded  and  Ibat  shei 
Greenesvllle  justli 


Application  for   i 


RECORD, 
lal    varlaoce   b 
See  Nul  II 


upon   new  evidence 

y  decree.    See  Interlocatory  de- 
Moore  V.  Hilton  and  others.  1 
REMAINDER. 
Wliat  remainder  Is  not  subject  to  dower.    See 
Dower  No.  Land 

Cockers  ex'or  &c.  v.  philips, 
RENT. 
When  accidental  deutrnctlon  of  demised  prei 


^ntltlenle 


n  v.  Pendell. 


Nl 


sendee's  widow.    See  Dower 


REVIVAL. 
nsary  on  death  of  one   of  several 
B  la  equity.    See  Partnership  No.  1. 


Cuuulnebam  ex'or  Ac.  v.  Smltbso 
REVOCATION. 
I.  Ademption. 

1.  Concerning  satlsfacti 01 


V.  Hooe  &  wife,  Si' 

n  of  written  will  o 


.    BCnO   dollars   t 


;sted  according  i 
jse  of  revocatio 
Independent  of 

writing  revoking  t 


•e  T.  Y.  T  WOO  dollars,  and 
te  to  his  father,  but  tbis 
m  toy  him,  and  It  was  not  1: 
QCbesUtcteoflSSI  6.  Hll.D. 
1  in  the  Instrument  of  jex 
the  dlsposltloDs  conuloed  lu  IL 


o  the  new  dl^ position 


I  the  other  i\ 


,e  of  wills  toucblns 
t   Two  Judges  held 


RICHMOND  CITY. 
Concerning  right  of  James  river  and  Kanawha 
xtmpany  to  occupy  streets  of  Richmond  forthepur- 
Hises  uf  Its  works,  and  of  the  city   authorities  to 
sanction  such  use  of  the  streets,  see 

James  river  and  Kanawha  co.  v.  Aodeivon 
Ac..  tn 

ROADS. 
RIgblof  Jamea  river  and  Kanawha  company  to 
>ccupy  public  streets  for  the  purposes  of  Its  works. 
iee 

James  river  and  Kanawha  ca  v.  Anderson 


:sIb 


olvent  against  shertR,    See  Insolvent,  and 

t.  What  sale  by  trustee  Is  not  a  due  iwrformance 

if  his  trust.    See  TrnslH  Ac.  No.  S.  and 
Moore  v.  Hilton  and  others. 
I.  Wbat  decree  for  sale    '     ' 
See  Foreign  i 


Briens  v.  Pittman  Act 

SATISFACTION. 

te  by  advancement 
KAdvaucementNo.  ] 
irs  T.  Hooe  and  wife. 


Hansbro 


SCHEDCLE. 

.. J jrlff  of  Insolvent's  - 

demptlon  lu  slaves  Is  no  groond  of  a 


:  against  si 


erlff.    See  Insolvent,  and 


)r  CockreU  v.  Williams. 


D  deceased  bnaband  cannot 
.  of  the  wife.    See  Husband 


g  the  right  to  set  oft  clerk's  fees,  s< 
■i'i  V.  Lobb.  I 


be 'set  off  agi 
and  Rife  No. 


I.  Wbat  Indemnifying  bond  taken  by  sberitl  Is 
snOlclent  to  maintain  bis  action  axalnsc  the 
obligors.    See  Indemnity  No.  I.  and 

Dabney  v.  Catlett.  ns.  04 

Z.  Wbat  sale  by  sherilt  of  insolvent's  equity  of 

redemption  In  slaves  Is  no  gronnd   of  action  by 

Insolvent  against  sberlff.    See  Insolvent,  and 

Oovemor  for  CockreU  V.  


Virginia  KsporTs.  Ankotated. 


Brooks  T.  Calloway.  MS 

SLAVES. 
I.  Wbat  proof  la  lnBDfflcl«Dt  [o  eatabllab  fflft  of 
■l3ve  by  parent  to  cblld.    S««alft  No.  1,  aod 

Slaofliler'B  adniT  v.  Tott.  H7 

1.  WbeCber.  IQ  detinue  for  a  female  hUte.  ber 
tncreaae  born  peodlog  the  actloa  can  be  recovered 
by  verdict  or  award.    See  DetlDDe,  aod 


e  of  llmltatlooB.    See  Fraud 
r.  Sbarp  A  wife  ftc..  itJ 

SPECIALTY, 

I.  Wbo  has  rlKhC  of . 


-act  No,  7,  and 
Ross  V.  Milne  4w 


o  pay  D 


n  Indeotare  coven  ani- 


a  cblld. 


rcnmstauces  ban  occurr 
otber  In  law  In  raaklni 
:ciimpllHlied  by  apeciac 

fcree  for  speclBc  execuL 


under  title  Bond. 
EXECUTION. 
ot  be  apeclDcally  e 


probable, 
beoef-     • 

easonable    i 

promise,  c 


r  TuoitKB.  P„  If  t 


able,  or  It  It  w 


:    spedtlc    eiecutlOD,    bat  sbould   leave    tbe 


Biieciflc  eiecatloa 


STATUTES  OF, VIRGINIA  CITED  AND  CON- 
STRUED, 
1.  Practice  of  chancery  conrta, 
I,  Cb.  M,  I  41,  p,  2M  ot  i  R  C.  eivlnE  discretion  t 


reed,  to  dire 


where  a  sale  of  property  Is 


bill  until 


of  l8»-fl,  cb,  IS. 
:,  providlne  that, 
he  enal  hearins, 


Brlcna  v.  Pi  Urn  aa  *  CO.,  SW 

t.  Same  cbapter.  i  loa,  d.  lis.  providing  tbat,  by 
special  order  of  conrL  new  evidence  In  chaJicery 
BUltH  mlffht  be  lotrndnced  after  tbe  e'eneral  com- 
mlBHlnn  lor  taklne  depoHltlona  was  cloaed.  Cited, 
Moore  V.  Hilton  A  al,.  16 

»,  aiatote  of  Mai 
Suppl    to  R.  C,  ch. 
from  tbe  flllas  "' 
either  party  mi 
take  deposltloni . 
cited.  S,  C       18 

U.  rierka'  fees. 
4.  Cb,  W,  I  38,  p,  tlO  of  I  R.  C-  declaring  In  what 
case  a  nnlt  may  be  maintained  for  tbe  recovery  of 
clerk'M  fees,  conatmed. 

Cralgen'a  ex'x  v.  Lobb.  SET 

cited.  S.  C.       BM 

E.  Acuot  18»,  cb.  OS,  f  1,  p  40.  problbltlns  tbe  col- 
lection of  clerks"  fees  by  dlatreSR  or  anlt  after  the 
expiration  of  Bve  yearn  from  tbe  time  they  become 
due,  cited.  S.  C.      OK 


III.  Privy  exan 

of  1814-IG,  ch,  W,  tB,  1 
88B, «.  prescribing  tl 


tt,  C,  of  I8I»,  cb. 


certlfylne  tbe  privy 
construed. 


of  imt.  act  T 

ld,V  6H.-of  17M.  ch,  a,  iT,  I'ld.'p,  iJ0,'andOL 

1,  IB,  a,  B  Id,  p,  410.  on  aame  anbject.  cited, 

s.  c.     vr 

a  SUtates  of  ITBb,  cb.  S,  Rev.  Code  of  17M.  ch,  M. 
I  0;  Pleasants's  edl,  p.  IBT,  S.  on  same  anblect.  cited. 


h.  M,  I II.  I 


an  o 


atatea  of  husband  ti 


:  rlrbt  of  wife,   con- 


Wbeatley's  beirs 

V.  Statnte  Of  frauds, 
la  Cb.  ID1, 1 1,  p.  STS  of  I  R.  C.  provldlne 
action  sball  be  broueht  upon  certain  a~ 
nnlesB  tbe  same  be  in  writlns.  construed. 


II,  Ch.l01.|t.p.  ... 

avoldluK  usurious   contracts  and    securities,  (__ 

Ku'nolds  V.  Carter  Ac..  U 

VU,  Wills. 
1!.  Cb.  104,  f  S.  p.  m  of  I  R.  C.  preacrlblnff  tb. 
modes  of  revoking  a  devise  of  lands,  conatrned. 

HansbrouKh'B  ez'ors  v.  Hooe  &  wife,  81 

cited.  S.  C.       » 

IB.  Acu  of  October  1T48,  cb.  5.  i  It.  b  Hen,  stat   a 

larae  p,  wt,  concerning  the  revocation   of  wills  o 

chattels,  cited,  S.  C.      12 

u.  nh.  icit.  t  B,  p,  877  of  1  R.  a  providing  tbat  n< 

'  chattels  shall  be  revoked  by  a  anb 


>r  declaration  an  less  th 

BarkBdale  v,  Barkadale.  SS 

cited,  S,  C.       U8,  M 

IK,  Acuof  1834-^  ch,  80,   p,  43.  requiring  wills  o 

personal  estate  to  be  executed  with  the  like  solemni 

ties  required  for  wllla  of  real   estate,  cited:  am 

quzre  as  to  constructlonr  S.  C,,      S8 

Vin.  Widow's  share  of  husband "»  personally. 

Ifl.  Ch.   104.  {  se.    p.  381   of  I   R,  C,    enacting  tha 


Autbera  v.  Phlllpa. 


distributive  share  of  Inle 


band's  estate,  cited, 

10,  Statutes  of  I7<H,  ._. 
p.  871,  on  same  aublecl. 


cb,  88,  I  4.  8  Hen, 


iding  remedy  for 


'  cited. 


to.  Same  cbapter.  I  B.  giving  remedy   to  widows 


n  caaeoiherdeatb  befor 


by  bUBband'a  will.  a__ 
slaves  and  personal  cb 

IX.  Ex-oi 

Se.  Cb.  104. 1  86.  44. 4^ 

lug  inventory  of  decei 

Newton  v,  Poole. 

2S.    Same  chapter,  i 


Newton  v,  Poole, 
iveutory  of  ward's  eatate.  cite~d. 


'lalon'made  for  her 


'aeaute,  cited, 

39,  antborlElng  C' 
'-edfrome: 

■av,  Williamson  A  al.. 

n.K.  M 

if  1  R.  C,  directing  tbe  settlr- 
-■  decUrIng  tbe  ef- 

13 
Irlng  guardian  to  return 


12  LEIGH 


XI.  Slaves. 
as.  Ch.  111.  *  61,  p.  4J!of  IR.   C.  concernlnK  parol 
Biftn  of  slaves,  cited. 

Slanatiler'B  adm'r  y.  Tatt.  151 

XII.  Absent  defcadants. 
SI.  Cb.  IK.  !  I.  p.  4T«  of  1  R,  C.  reqdlrlas.  in  proceed- 
las by  foreign  altactimeatlp  cbancery.  alTldaTlt  to 
be  made  of   defendant'it    Don  residence,  construed. 
BiicDs  V.  Plttman  A,  co..  919 

Ss.  Sameaectlun.  autbortiiae  attachment  <□  cban- 
cery aeainat  absent  debtor  and    borne  defendant 


Virginia  Reporxs,  Ahnotatbd. 


r.tJ 


p.  «6of  1  B.   C.  anihorizli 
ainst  absent  defendai  ~ 
aucb  proof  as  Ibe  pi! 


f  be   decreed  < 


1M 


belonslns  to  absent  defen< 

XIII.  Proceedlnea  In  suits  at  lav. 

SI.  Acts  of  1830  81.  cb.  37.  i  S.  Supp.  Co  R.  C.  cb.  Z2S. 

p.  381.  elvlng  action  for  Insulting  words,  coastrned. 

Brooks  V.  Calloway.  4M 

3S.  Cb.  138.  (SS.P.  <9flof  1  R.  C.   requiring  pleas  ol 

non  est  factamto  be  verlUedbv  aRldavlt.  coastrned. 

Hicks  &  otbers  v.  Qoode,  47» 

as.  Same  chapter,  i  SI.  p.  IW.  K  of  I  R.  C.  BlvlnE 

altacbmenl  against  estate  of  defendant  in  action  at 

laiT.  to  force  bis  appearance,  cited. 

Ersklue  £c.  v.  Staley  &c..  1M 

W.  Samechapter.  IMVp.  BIO,  renulrlDB  account  lo 
be  Sled  with  declaration  In  indebitatus  assnmpslt. 
construed. 

Robinson  Ac.  y.  Burks.  STB 

ffi.  Actsof  1830-81.  ch.  11.  Suppl.  toR.C.  cb.  ltd.  J«i, 

p.  1!iT.  allonlng^  defendant  In  action  at  law  founded 

on  contract  to  file  special  plea  In  bar  In  tbe  nature 

of  a  plea  of  setoff,  cited. 

Thompson  v.  Pendell.  M».  Kb 

XIV.  Jeofails  and  amendments. 

se.  Cb.  128.  i  108.  p.  GI2  of  1  R   C.  providing  tbat 

certain  defects  In  declaration  shall  be  no  ground 

after  verdict  for  staying  or  reversing  tbe  Jadgmenl. 

Hason  v.  Farmers  bank  at  Petersburg.  84 

Milne  &  wife.  ""' 


other  provisions  of  t 
ActRof  ]8Sft-«.cl; 


application  for  leave  ic 

Hunter  v.  Mattbewi 

GO.  Same  chapter,  f  fr. 


>urt  beloi 
Kent  v. 


_ i  108.  authorizing  decree  In 

■emoved  to  court  of  appeals  to  be  amended  In 
and  requiring  aOlrmance  iberen^ion. 


if  the  levy,  cited. 


and  prescribing  condition  thereof,  deed. 


inifylng  bond. 


Mason  v.  Farmers  bank  at  Petersburg, 
XVII.  Turnpike  companies. 
«.  Ch.  284.  lJ-1!,  p.  aiS-2IOof  2R.  C.  ault 
iplte  companies 
'   —- iscrlbl 

r  and  Kanawba  ci 

XVIII.  James  river  and  Kanawba' 

44.  Charter  of  the  James  rl' 
October  session  ITIM.    '    --  '  - 


Hen.  stat- 


s'3.  cb.  fs.  Sappi.  ( 


R.  C.  cb    aisi. 
ingallihe 


INDEX 

to  certain  pub- 


t  statute  cited. 


s  jndgmea 


See  Arbitration,  and 
Martin  v.  Martin. 
Byarsv.  Tbompson, 

SUBROGATION. 
I.  To  Judgment  lieu. 

_n  land  of  debtor,  and  subrogation  oi  surenea 
thereto  as  agalast  subsequent  mortgagee.  See 
''rinclpal  and  surety  Ko.  1,  and 

Kent  *,  Mattbews  A  al..  G7I 

II.  To  righls  of  mortgagee, 
a  Subrogation  of  one  lolnt  mortgagor,  as  against 
..-Idnw  of  the  other,  to  rlgbts  of  motngagee.    See 
Mortgages  Ac.  No.  2.  and 

Wheatley's  heirs  v,  Calhoun.  2A4 

III.  Wbo  bas  no  right  of  subrogation. 
A  deed  of  trust  Is  eiecuted  to  Indemnify  a  Orst 
endorser  at  bank  from  loss  .■  but  though  the  note 
1h  not  paid,  tbe  first  endorser  is  exempted  from  lia- 
bility by  tbe  failure  of  tbe  bank  to  give  blm 
due  notice  ofdiHhonour:  Heui.   nellber  the  bank 

any    subsequent  endorser,  has  any  claim    to 

rank  as  creditor  on  tbe  trust  fund  under  the  deed 
of  trust,  by  subrogation  to  tbe  a rst  endorser,  who 
was  thereby  IndemnlQcd.  but  wbo  never  sustained 

Bank  of  Virginia  and  May  v.  Bolaseau  &c.      StJ 
SURCHARGE  AND  FALSIFICATION. 


.  Poole. 

SDRETIES. 
See  Principal  and  surety. 

TITLE  BOND. 
performance  of  the  condition  ol 


What  Is  nc 
Wallace 


t  of  1 


.    See  Cove 


ShaHer. 

inSTS   AND  THDSTEES. 

What  is   not  a  trust  estate  In  the  tmsband.   c 

cb  tbe  wife  may  be  endowed.    See  Dower  No. 


will  uot  be  enforced  a«alnsl  grantee.    See  Fraud. 
Owen  v.  Sbarpi  wife  Ac..  4S7 

S.  Testator  directs,  that  his  land  shall  be  sold  on 
such  credit  an  hiseT'ors  !<ha]|  think  best  for  tbe 
"    ' "        '     bequeaths  the 


proceed! 
In  18i5.  V 


ex"or  advertises  land  for  hi..> 

lont specifying  tbe  termsofsale;  offers 
and  at  the  sale  requires  near  one  half  of 


t.  be  rigtatly  re- 
r  the  purchase 

the  land  would  have  sold  for  If  it  bad  been  offered 


y  for  which  be  bought  It.  andai 


for 


redlt. 


1  tbe  -a 


r.  HlUon&al,,  i 

■I.  Bui  the  dlffereoce  lietween  tie  price  the  land 
wonld  bare  broufrbt  on  a  sale  no  sacb  credit  Id  18IA. 
and  Ibat  wblcb  It  brongbt  on  tbe  [erma  on  wblcb  It 
was  tben  sold  and  Durcbased.  BbouM  racber  be  re- 
ferred toacommlsHloaer  to  be  by  bim  ascertained, 
tban  taa  Jury  npon  an  issae  directed  for  tbe  pnr- 


e  Horteaees  aod  trust! 


Wbat  contract  aadaecurhy  are 
J.  advances  S200  to  R.  and  R.  puts 
yearly  vaine  of  IBO  Into   J.'s  i>on»ei 


advanced  by  bis 


Martin  v. 


a  That  tbe  adm'r 
i  and  avotda  tbe  boi 


:jumlcesv.  Wtllian 


il  of  submission  does  : 


VENDOR'S  LIEN. 

1  iu    facen 


I  put 


thereof _ 

S.  on  same  day  deposits  the  same  In  W, 
iDdemntfy  blm  aEalDSI  a  suretyship  m  certain 
bonds  taken  ut>oa  ne  eieau  aKalnat  S.  as  attorney 
!□  fact  of  a.  which  ne  exeau  are  afterwardH  dlx- 
chanted;  and  «0  dollars  are.  by  the  contract,  re 
lalned  in  W.'a  hands  to  meet  the  possibility  ol 
"  "  ■    wife,  and  she  ■ '-'    ™   -"- 


d  tori 


H  the  )a 


_ IS  no  Hen  on 

s,  but  baa  a  Hep  for  the  400 


WAIVER. 
ceptiQQ  taken  to  the  admission  of  erideDCe. 
en  a  demarrer  to  all  tbe  evtdeDce  iaclndlDK 
[lealloDed  In   tbe  eiceplloo:  tbe  demurrer 

hazer  v.  Maitlapd.  fSt 

len  want  of  amdavlt  to  plea  ol  noo  eat  factum 
an  available  objection  In  appellate  courL 


Cunninebam  e: 


Newton  v.  Poole, 


WIDOW. 
atloD  of  husband's  will. 
1  dies  posses-sed  of  persopal   i 


share  of  her 

renounce  all  beneflt  under 


entitle  herself  to  a  dlatrlbi 
□d'a  personal  eniate.  tbe  w1 
I ssatls faction  with  the  will 


._ r. escribed  by  the  s( 

lasentlente  Bhooke  and  STAHaHD,  J. 

Cocke'a  ei'or  *c.  v.  Phllipa, 

II.  Right  to  dower. 
S.  nee  title  Dower,  and 

Cocke-s  ei'or  ftc.  v.  pbtllps. 

Wheatley'a  heirs  t.  Calhoun. 


WILL. 

I.  Ademption  of  legacy  or  devise. 

I.  ConcernlnK  (be  ademption  or  satisfaction  of 

--'  * — '--  ' ■- It  advancement,  see 


II.  Revocation  of  will. 

2.  What  writlne  Is  not  a  revocation  of  a  written 
will  of  peraonaLs.    See  Revocation  No.  2.  and 

Bartidale  v.  Barksdale.  stx 

3.  CoDcernine'  effect  of  statute  of  lg8E  on  the  mode 
of  revoking  wills  of  personalty,  see  Revocation  No. 
S.  and  S.  C.        B36 


III.  Wboai 


I  titled  a! 


I.  Testator  benueatha    residuui 


whether 


r  James.  Mary.  Palsey,   Nancy 


X  blK  death  ;  biat 


Id  the  three  last  bad  B  children 
^ath  and  dnrlof  hia  widows  life  : 
superior  court,  and  afflrmed  by 
lis.  1.  That  the  children  ofGeorge. 


of  the  erandcbildre 
i.  liable  boi 


ismlaai- 

mlQished  by 


--      ^dchlldren,  and  t! 

Iwm  grandchildren  as  soon  as  they  came  In  being 
took  likewise  vested  and  transmissible  Interests. 
t.  Tbat  the  grandchildren  look  per  stirpes,  and  not 
nrr  <-an|u  ;  so  thai  each  of  the  testator's  children 
s  took  one  ninth,  and  each  family  of  his 
look  one  ninth  to  be  sab- 


grab  d  child  i 

Hamletts  &  others 
IV,  Construction  of  d 


.  Hamlet 


ducted  fro  I 

and  tbendii 
of  the  priD 
children,  at 


ectlon  to  deduct  ad  van  ce- 
re n  from  their  shares, 
baring  real  and  personal  eaute.  by 

lentlonine  advancements  made  to  two 
en.  directs  tbat  tbe  same  shall  be  de- 
their  shares  of  bla  estate  when  a  di- 
f  shall  be  madeamocEr  all  bis  children. 
i  land  ti 


^Ipal  a 


division  i 

ana  Dy  coaicii.  desires  that  the  v 

bis  land  shall  be    equally  dtvid 

(seven)  children  ;  and  afterwards 

on  his  books,  of^an  additional  ai 


education  of  yonnger 


direction 
child  si 


11  be  d 


Hbl 

made  snl>setiuent  t 
whole  estate  real  a 

V,  Quantity  of  est 

8.  Testator,  after 
one  third  of  hi 


lole  a 


devised,  and  eiemptlon  fron 


1  value,   and  € 


case  he  snuuia 
and  witbout  t 


ipeclBc  legacies 


s  and  above  the  i 

carts  they  drove. 
I  to  be  at  her  Ml 
>,  and  all 


>i  body  :    Hkld,   I 


;  therefor 
bird  of 


ViKGIHIA  RBPOKTS,  ANKOTATRD. 


Iiat  a  life  estate  In  ber  third  of  tbe  real  and  slave 
erty.  aodaa  ab'solate  estate  tn  ber  tbtrd  only 

e  personalty  other  than  Blaves. 


m 


«ta1I. 


7.  Wbat  is  a  deTlae  of  an  estate  tail.    See  EnCalL 

WrlBbt  *.  Cohoon,  170 

WITNESS. 

Competency. 

Fonr  commisaloDers  tinder  decree  In  cbancery 

for  sale  of  land,  are  named  obUseea  Id  bond  for  the 


purchase  noaey;  and  suit  Is  bron^ht  on  the  bond 

against  tbe  obliiror.  in  the  name  of  tbe  four  obll- 
gees,  for  the  benefit  of  another  person  clalmlnj 
the  beneQciary  interest  in  the  debt;  one  of  tbe  obll 
Bees  and  plaintiffs,  bavlng  no  Interest  in  tbe  cast 
except  as  being  oblieee  and  plaintiff.  Is  a  competeni 
witness  for  defendant  on  a  plea  of  non  est  faclnm 
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